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APPLICANTS  FOR  LICENSE  TO  PBAO-   on  examination  he  shall  fall  to  entitle  hlmaelf 


TICB  LAW. 

!•  WHen  examined. 

Applicants  for  license  to  practice  law  will 
be  examined  on  the  first  Monday  In  Febru- 
ary and  the  last  Monday  in  Angnst  of  each 
year,  and  at  no  other  tima  All  examina- 
tions win  be  in  writing. 

2.  Aequireatentfl  and  eoni^M  of  ftndy. 

Each  applicant  must  have  attained  the  age 
of  twenty-one  years  or  will  arriye  at  that  age 
before  the  time  for  the  next  examination, 
and  must  have  studied: 

Eweirs  Essentials,  3  volumes. 

gi&rk  on  Corporations. 

Schouler  on  Executors. 

Bispham's  Equity. 

Clark's  Code  of  Civil  Procedure. 

Volume  1,  Revisal  (1905)  of  North  Carolina. 

Constitution  of  North  Carolina. 

Constitution  of  the  United  States. 

Creasy 's  English  Constitution. 

Sharswood's  Legal  Ethics. 

Sheppard's  Constitutional  Text  Book. 

Cooley's  Principles  of  Constitutional  Law. 

(Or  their  equivalents.) 

Each  applicant  must  have  read  law  for 
two  years  at  least,  and  shall  file  with  the 
clerk  a  certificate  of  good  moral  character, 
signed  by  two  members  of  the  bar,  who  are 
practicing  attorneys  of  this  court  and  also 
a  certificate  of  the  dean  of  a  law  school,  or  a 
member  of  the  bar  of  this  court,  that  the  ap- 
plicant has  read  law  under  his  instruction, 
or  to  his  knowledge  or  satisfaction,  for  two 
years,  and  upon  examination  by  such  In- 
structor has  been  found  competent  and  profi- 
cient In  said  course.  Such  certificate,  while 
indispensable,  will  of  course  not  be  conclu- 
sive evidence  of  proficiency. 

If  the  applicant  has  obtained  license  to 
practice  law  in  another  state,  in  lieu  of  the 
certificate  of  two  years  reading  and  profi- 
ciency he  can  file  (with  leave  to  withdraw) 
his  law  license  issued  by  said  state. 

8.  Deposit* 

Each  applicant  shall  deposit  with  the  clerk 
a  sum  of  money  sufiiclent  to  pay  the  license 
fee  before  he  shall  be  examined,  and  If,  up- 


*For  rules  as  previously  amended,  4ee  39  S. 
E.  V. 
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to  receive  a  license,  the  money  will  bd  return- 
ed to  him,  as  provided  by  the  statute. 

APPEALS-WHBN  HEARD. 

4.  Dooketiatf. 

Each  appeal  shall  be  docketed  for  the  jih 
dicial  district  to  which  it  properly  belongs. 
Appeals  in  criminal  actions  shaU  be  placed  at 
the  head  of  the  docket  of  each  district.  Ap* 
peals  in  both  civil  and  criminal  cases  shall 
be  docketed,  each  in  its  own  class,  in  the 
order  in  which  they  are  filed  with  the  clerk. 

5.  Wlien  heard. 

The  transcript  of  the  record  on  appeal  from 
a  Judgment  rendered  before  the  commence- 
ment of  a  term  of  this  court  must  be  docketp 
ed  at  such  term  seven  days  before  entering 
upon  the  call  of  the  docket  of  the  district  to 
which  it  belongs,  and  stand  for  argument  in 
its  order;  if  not  so  docketed,  the  case  shall 
be  continued  or  dismissed  under  rule  17,'  if 
the  appellee  files  a  proper  certificate  prior 
to  the  docketing  of  the  transcript 

The  transcript  of  the  record  on  appeal  from 
a  court  in  a  county  In  which  the  court  shall 
be  held  during  the  term  of  this  court  may 
be  filed  at  such  term  or  at  the  next  succeed- 
ing term.  If  filed  seven  days  before  the 
court  begins  the  perusal  of  the  docket  of  the 
district  to  which  it  belongs,  it  shall  be  heard 
in  Its  order;  otherwise,  if  a  civil  case,  it 
shall  be  continued,  unless  by  consent,  it 
is  submitted  upon  printed  argument  under 
rule  10. 

Appeals  In  criminal  actions  shall  each  be 
heard  at  the  term  at  which  it  is  docketed, 
unless  for  cause  or  by  consent  It  Is  continued: 
Provided,  however,  that  a  cause  from  the 
First,  Second  and  Third  districts,  which  is 
tried  between  January  1st  and  the  first  Mon- 
day in  February,  and  between  August  1st  and 
fourth  Monday  in  August,  is  not  required  to 
be  docketed  at  the  immediately  succeeding 
term  of  this  court,  though  if  docketed  in  time 
for  hearing  at  said  first  term,  the  appeal  will 
stand  regularly  for  argument 

6.  Appeals  in  erin&inal  actions. 

Appeals  In  criminal  cases,  docketed  seven 
days  before  the  call  of  the  docket  for  theii*  dis- 
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tricts,  shall  be  heard  before  the  appeals  in  civ- 
il cases  from  said  districts.  Criminal  appeals 
docketed  after  the  time  above  stated,  shall 
be  called  immediately  at  the  close  of  argu- 
ment of  appeals  from  the  Sixteenth  district, 
unless  for  cause  otherwise  ordered,  and  shall 
have  priority  over  civil  cases  placed  at  the 
end  of  the  docket 

7.  OaU  of  eaeh  JudieUl  diitriet. 

Causes  from  each  of  the  districts  will  be 
called  on  Tuesday  of  the  week  for  said  dis- 
trict, as  follows: 

From  the  let  district,  on  Tuesday  of  the  first 
week. 

From  the  2d  district,  on  Tuesday  of  the  second 
week. 

From  the  3d  district,  on  Tuesday  of  the  third 
week. 

From  the  4th  district,  on  Tuesday  of  the 
fourth  week. 

From  the  5th  district,  on  Tuesday  of  the  fifth 
week. 

From  the  6th  district,  on  Tuesday  of  the  sixth 
week. 

From  the  Zth  district,  on  Tuesday  of  the  sev- 
enth week. 

From  the  8th  district,  on  Tuesday  of  the 
ei^th  week. 

From  the  9th  district,  on  Tuesday  of  the  ninth 
week. 

From  the  10th  district,  on  Tuesday  of  the 
tenth  week. 

From  the  11th  district,  on  Tuesday  of  the 
eleventh  week. 

From  the  I2th  district,  on  Tuesday  of  the 
twelfth  week. 

From  the  13th  district,  on  Tuesday  of  the 
thirteenth  week. 

From  the  14th  district,  on  Tuesday  of  the 
fourteenth  week. 

From  the  15th  district,  on  Tuesday  of  the 
fifteenth  week. 

From  the  16th  district,  on  Tuesday  of  the 
sixteenth  week. 

8.  End  of  docket. 

The  call  of  causes  not  reached  and  dispos- 
ed of  during  the  period  allotted  to  each  dis- 
trict, and  those  put  to  the  foot  of  the  docket, 
shall  begin  at  the  close  of  argument  of  ap- 
peals from  the  Sixteenth  district,  and  each 
cause,  in  its  order,  tried  or  continued,  subject 
to  rule  6. 

9.  Call  of  the  docket. 

Each  appeal  shall  be  called  In  Its  proper 
order;  If  any  party  shall  not  be  ready,  the 
cause,  If  a  civil  action,  may  be  put  to  the 
foot  of  the  district,  by  the  consent  of  the 
counsel  appearing,  or  for  cause  shown,  and 
be  again  called  when  reached,  if  the  docket 
shall  be  called  a  second  time;  otherwise  the 
first  call  shall  be  peremptory;  or  at  the  first 
term  of  the  court  in  the  year  a  cause  may, 
by  consent  of  the  court,  be  put  to  the  foot 
of  the  docket;  if  no  counsel  appear  for  ei- 
ther party  at  the  first  call,  it  will  be  put  to 
the  end  of  the  district,  unless  a  printed  brief 
is  filed  by  one  of  the  parties;  and  if  none 
appear  at  the  second  call,  it  will  be  con- 
tinued, unless  the  court  shall  otherwise  di- 
rect. The  appeals  in  criminal  actions  will  be 
called  peremptorily  for  argument  on  the  first 
call  of  the  docket,  unless  for  good  cause  as- 
signed. 


10.  Submiflolon  on  printed  arsnntent. 

When,  by  consent  of  counsel,  it  is  desired 
to  submit  a  case  without  oral  argument,  the 
court  will  receive  printed  arguments,  with- 
out regard  to  the  number  of  the  case  on  dock- 
et, or  date  of  docketing  appeal.  Such  con- 
sent must  be  signed  by  counsel  of  both  par- 
ties and  filed,  and  the  clerk  shall  make  a  note 
thereof  on  the  docket,  but  the  court,  not- 
withstanding, can  direct  an  oral  argument  to 
be  made.  If  it  shall  deem  best. 

11.  If  orally  argued. 

When  the  case  is  argued  orally  on  the  regu- 
lar call  of  the  docket.  In  behalf  of  only  one 
of  the  parties,  no  printed  argument  for  the 
other  party  will  be  received,  unless  it  Is  filed 
before  the  oral  argument  begins.  Np  brief 
or  argument  will  be  received  after  a  case 
has  been  argued  or  submitted,  except  upon 
leave  granted  in  open  court,  after  notice  to 
opposing  counsel 

12.  If  brief  filed  by  either  party. 

When  a  case  Is^  reached  on  the  regular  call 
of  the  docket,  and  a  printed  brief  or  argu- 
ment shall  be  filed  for  either  party,  the  case 
shall  stand  on  the  same  footing  as  If  there 
were  an  appearance  by  counsel.  When  a 
printed  brief  is  filed,  a  copy  thereof  shall  be 
served  on  the  opposite  counsel,  if  any  is  in 
attendance  on  the  court,  at  least  twenty-four 
hours  before  the  cause  is  called  for  argu- 
ment, and  if  default  Is  made  herein,  the  costs 
of  printing  shall  not  be  taxed  in  favor  of  the 
defaulting  party,  though  he  should  be  suc- 
cessful in  the  action. 

13.  Oa«ea  heard  ont  of  their  order. 

In  cases  where  the  state  is  concerned,  in- 
volving or  afl!ecting  some  matter  of  general 
public  Interest,  the  court  may,  upon  motion 
of  the  attorney  general,  assign  an  earlier 
place  in  the  calendar,  or  fix  a  day  for  the  ar- 
gument thereof,  which  shall  take  precedence 
of  other  business.  And  the  court,  at  the  in- 
stance of  the  party  to  a  cause  that  directly 
involves  the  right  to  a  public  office,  or  at  the 
Instance  of  a  party  arrested  In  a  civil  action 
who  is  In  Jail  by  reason  of  inability  to  give 
bond  or  from  refusal  of  the  court  to  dis- 
charge him,  may  make  the  like  assignment 
in  respect  to  it 

14.  Cases   heard   together. 

Two  or  more  cases  involving  the  same 
question  may,  by  leave  of  the  court,  be  heard 
together,  but  they  must  be  argued  as  one 
case,  the  court  directing,  when  the  counsel 
disagree,  the  course  of  argument 

WHEN  DISMISSED. 

15.  If  appeal  not  proeecnted. 

Cases  not  prosecuted  for  two  terms  shall, 
when  reached  in  order  after  the  second  term, 
be  dismissed  at  the  cost  of  the  appellant,  un- 
less the  same,  for  sufliclent  cause,  shall  be 
continued.  When  so  dismissed,  the  appel- 
lant may,  at  any  time  thereafter,  not  later 
than  during  the  week  allotted  to  the  district 
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to  which  it  belonsB  ftt  the  next  succeeding 
term,  move  to  have  the  same  reinstated,  on 
notice  to  the  appellee  and  showing  sujQlcient 
cause. 

16.  MatioB  to  dismiBS. 

A  motion  to  dismiss  an  appeal  for  non- 
compliance with  the  requirements  of  the  stat- 
ute'in  perfecting  an  appeal,  must  be  made  at 
or  before  entering  upon  the  trial  of  the  ap- 
peal upon  its  merits,  and  such  motion  will 
be  allowed  unless  such  compliance  be  shown 
in  the  record  or  a  waiver  thereof  appear 
therein,  or  such  compliance  Is  dispensed  with 
by  a  writing,  signed  by  the  appellee  or  his 
counsel,  to  that  effect,  or  unless  the  court 
shall  allow  appropriate  amendments* 

17.  Dismiised  by  appellee. 

If  the  appellant  In  a  civil  action  shall  fall 
to  bring  up  and  file  a  transcript  of  the  record 
seven  days  before  the  court  begins  the  call 
of  causes  from  the  district  from  which  it 
comes  at  the  term  of  this  court  at  which 
such  transcript  is  required  to  be  filed,  the 
appellee,  on  exhibiting  the  certificate  of  the 
clerk  of  the  court  from  which  the  appeal 
comes,  showing  the  names  of  the  parties 
thereto,  the  time  when  the  Judgment  and  ap- 
peal were  taken,  the  name  of  the  appellant, 
and  the  date  of  the  settling  of  the  case  on 
appeal,  if  any  has  been  settled,  and  filing 
said  certificate  or  certified  transcript  of  the 
record  in  this  court,  may  have  the  appeal 
docketed  and  dismissed  at  appellants  cost, 
with  leave  to  the  appellant,  during  the  term, 
and  after  notice  to  the  appellee,  to  apply  for 
the  redocketlng  of  the  cause. 

18.  'When  appeal  difliiii«aecL 

When  an  appeal  is  dismissed  by  reason  of 
the  failure  of  the  appellant  to  bring  up  a 
transcript  of  the  record,  and  the  same,  or  a 
certificate  for  that  purpose,  as  allowed  by 
rule  17,  is  procured  by  appellee,  and  the  case 
dismissed,  no  order  shall  be  made  setting 
aside  the  dismissal  or  allowing  the  appeal  to 
be  reinstated,  even  though  the  appellant  may 
be  otherwise  entitled  to  such  order,  until  the 
appellant  shall  have  paid,  or  offered  to  pay, 
the  costs  of  the  appellee  in  procuring  the 
transcript  of  the  record,  or  proper  certificate, 
and  in  causing  the  same  to  be  docketed, 

TRANSCRIPTS. 

19.  Tra&floript  of  reoord. 

(1)  Record. — Inevery  record  of  an  ac- 
tion brought  to  this  court,  the  proceedings 
shall  be  set  forth  in  the  order  of  time  in 
which  they  occurred,  and  the  several  process- 
es, or  orders,  etc.,  shall  be  arranged  to  follow 
each  other  In  the  order  the  same  took  place, 
when  practicable. 

(2)  Pages  Numbered. — ^The  pages  of  the 
record  shall  be  numbered,  and  there  shall  be 
written  on  the  margin  of  each  a  brief  state- 
ment of  the  subject-matter  contained  therein. 

(3)  Index. — On  some  paper  attached  to  the 
record,  there  shall  be  an  index  thereto,  in  the 
following  or  some  equivalent  form: , 


Summons— Datt  page  1 

Complaint—First  cause  of  actioo , . .  .page  2 
CJomplaint— Second  cause  of  action,  .page  3 
Affidavit  for  attachment,  etc page  4 

20.  Ziuiiiffioieiit  transcript. 

If  any  cause  shall  be  brought  on  for  argu- 
ment, and  the  above  regulations  shall  not 
have  been  complied  with,  the  case  shall  be 
dismissed  or  put  to  the  end  of  the  district 
or  the  end  of  the  docket,  or  continued,  as 
may  be  proper.  If  not  dismissed,  it  shall  be 
referred  to  the  clerk,  or  some  other  person, 
to  put  the  record  in  tbe  prescribed  shape,  for 
which  an  allowance  of  five  dollars  will  be 
made  to  him,  to  be  paid  in  each  case  by  the 
appellant,  and  execution  therefor  may  imme- 
diately issue. 

21.  Marg^tnal  referenees. 

A  case  will  not  be  heard  until  there  shall 
be  put  in  the  margin  of  the  record,  as  re- 
quired in  rule  19  (2),  brief  references  to  such 
parts  of  the  text  as  are  necessary  to  be  con- 
sidered in  a  decision  of  a  case. 

22.  Vniieeeesary  reoorda. 

The  cost  of  copies,  of  unnecessary  and  ir- 
relevant testimony,  or  of  irrelevant  matter 
about  the  appeal  not  needed  to  explain  the 
exceptions  or  errors  assigned,  and  not  con- 
stituting a  part  of  the  record  of  the  action 
of  the  court  taken  during  the  progress  of  the 
cause,  shall,  in  all  cases,  be  charged  to  the 
appellant,  unless  it  appears  that  they  were 
sent  up  by  the  appellee,  in  which  case  the 
cost  shall  be  taxed  against  him. 


PLBADINGS. 

23.  Memoraada  of. 

Memoranda  of  pleadings  will  not  be  re- 
ceived or  recognized  in  the  supreme  court  as 
pleadings,  even  by  consent  of  counsel,  but 
the  same  will  be  treated  as  frivolous  and  im^ 
pertinent 

24.  Aasieiiiiis   two   or   more   causes   •£ 

action. 
Every  pleading  Containing  two  or  more 
causes  of  action  shall,  in  each,  set  out  all 
the  facts  upon  which  it  rests,  and  shall  not 
by  reference  to  others.  Incorporate  in  itself 
any  of  the  allegations  in  them,  except  that 
exhibits,  by  marks  or  numbers,  may  be  refer- 
red to  without  reciting  their  contents,  when 
attached  thereto. 

25.  Wben  scaadaloua. 

Pleadings  containing  scandalous  or  imper- 
tinent matter  will,  in  a  plain  case,  be  ordered 
by  the  court  to  be  stricken  from  the  record, 
or  reformed,  and  for  this  purpose  the  court 
may  refer  It  to  the  clerk,  or  some  member 
of  the  bar,  to  examine  and  report  the  char- 
acter of  the  same. 

26.  ABiendments. 

The  court  may  ''amend  any  process,  pleaa- 
ing  or  proceeding,  either  in  form  or  sub- 
stance, for  the  purpose  of  furthering  Justice, 
on  such  terms  as  shall  be  deemed  Just  at 


nil 


63  S0UTHBA8TBBK  REPORTER. 


(N.a 


any  time  before  final  Jndgmoit  or  may  make 
proper  parties  to  ajay  case,  where  the  court 
may  deem  it  necessary  aiid  prop^  for  the 
purpose  of  Justice,  and  on  such  terms  as  the 
court  may  prescribe."    Code,  %  96S. 

EXCEPTIONS. 

27.  How  asfliSKed* 

Every  appellant  shall  set  out  la  his  state- 
ment of  case  served  on  appeal  his  ezc^[>- 
tions  to  the  proceedings,  ruling,  or  JfKigment 
of  the  (iourt  briefly  and  clearly  stated  and 
numbered*  When  no  case  settled  is  neces- 
sary, then>  within  ten  days  next  after  the 
end  of  the  term  at  which  the  Judgment  Is 
rendered  from  which  an  appeal  shall  be  tak- 
en, or  in  case  of  a  ruling  of  the  court  at 
chambers  and  not  in  term  time,  within  ton 
dayi  atfter  notide  thereof,  appellant  fi^ali  file 
the  said  exceptions  in  the  clerk's  ol&ce.  No 
exception  liot  thus  set  out,  or  filed  and  made 
a  part  of  th^  case  or  record,  shall  be  consid- 
ered by  this  court,  otiier  than  exceptions  to 
the  Jurisdiction,  or  because  the  complaint 
dees  not  state  a  cause  of  action,  or  motions 
in  arrest  for  the  insufficiency  of  an  Indict 
ment  When  testimony  is  admitted,  not  as 
substantive  evidence,  but  In  corroboration  or 
contradiction,  and  that  fact  is  stated  by  the 
court  when  it  is  admitted,  it  will  not  be 
ground  for  exception  that  the  Judge  fails  in 
his  charge  to  again  instruct  the  Jury  specially 
upon  the  nature  of  such  evidence,  unless  his 
attention  is  called  to  the  matter  by  a  prayer 
for  instruction ;  nor  will  it  be  ground  of  ex- 
ception that  evidence  competent  for  some  j 
purposes^  but  net  fbr  all,  is  admitted  gen-| 
erally,  unless  the  appellant  asks,  at  the  time 
of  admission,  that  its  purpose  shall  be  re^ 
stricted. 

PRINTING  RBGORDa 

t&.  Wliat  to  bd  pt%At6(L 

Fifteen  copies  of  the  entire  transcript  sent 
qp  in  each  action  shall  be  printed,  except  in 
pauper  appeals.  If  these  latter,  the  counsel 
for  the  appellant  sbaU  furnish  a  sufficient 
number  ef  printed  or  typewrittm  briefs  for 
the  use  of  the  court,  giving  a  succinct  state* 
ment  of  the  facts  ai^licable  to  the  exertions, 
and  the  authorities  relied  on«  Should  the 
appellant  gain  the  appeal,  the  cost  of  the 
same  shall  be  taxed  against  the  appellee. 

The  printed  transcript  shall  be  in  the  order  i 
required  by  rule  19  (1),  and  shall  contain 
the  marginal  references  and  index  required' 
by  rule  19  (2)  and  (S),  though,  for  economy,  ! 
the  marginal  references  In  the  manuscript  i 
may  be  printed  as  sub-heads  In  the  body  of; 
the  record,  and  not  on  the  margin.  The 
transcript  shall  be  printed  immediately  af- ; 
ter  docketing  the  sam6,  unless  it  Is  sent  up  - 
printed. 

29.  How  printed* 

The  transcript  on  appeAl  shnll  be  printed 
under  the  direction  of  the  clerk  of  this  court,  i 


sBd  In  the  seme  type  and  style,  and  pn^es 
of  same  size,  as  the  reports  of  this  court, 
unless  it  is  printed  below  in  the  required 
style  and  manner.  If  it  is  to  be  printed  here, 
the  party  sending  up  an  appeal  shall  send 
therewith  a  deposit  In  cash,  for  that  purpose, 
to  the  clerk  of  this  court,  of  sixty  cents 
(which  includes  ten  cents  for  the  clerk)  for 
each  printed  page— said  cash  deposits  to  be 
estimated  at  fifty  (<ent8  for  each  page  of  the 
ti*anscrlpt  of  the  record. 

30.  If  not  priAted. 

If  the  transcript  on  appeal  (except  in  path 
per  appeals)  shall  not  be  printed  as  required 
by  the  rules,  by  reason  of  the  failure  of  the 
appellant  to  send  up  the  transcript  ot  de* 
posit  the  cost  therefor  in  time  for  it  to  be 
printed  when  called  in  its  regular  order  (as 
set  out  in  rule  6),  the  appeal  shall,  on  mo« 
tion  of  appellee,  be  dismissed;  but  the  court 
may,  on  motion  of  appellant,  after  five  daysT 
notice,  at  the  kame  term,  for  good  cause 
shown,  reinstate  the  appeal,  to  be  heard  at 
the  next  term.  When  a  cause  is  called  and 
the  record  is  not  fully  printed,  if  the  appellee 
does  not  move  to  dismiss,  the  cause  will  be 
continued.  The  court  will  heat  no  cause  in 
which  the  rule  as  to  printing  is  not  complied 
with,  other  than  pauper  Appeals. 

81.  Ooste  ef  pHatitttf. 

The  actual  cost  of  printing  the  transcript 
on  appeal  shall  be  allowed  ts  ine  successful 
party,  not  to  exceed,  however^  fiVty  cents  p&p 
page  of  one  copy  of  the  printed  transcript, 
and  not  exceeding  fifty  pages  of  the  above 
specified  size  and  type,  unless  otherwise  spe-* 
daily  ordered  by  the  court;  and  the  clerk 
ef  this  court  shall  be  allowed  ten  cents  ad- 
ditional for  each  such  page  for  making  copy 
for  the  printer,  unless  the  appellant  shall 
send  up  a  duplicate  manuscript  or  typewrit- 
ten copy  for  that  purpose,  or  shall  have  the 
copies  printed  below. 

Judges  and  counsel  should  not  incumber 
the  "case  on  i^peal"  with  evidence  or  with 
matters  not  pertinent  to  the  exceptions  taken. 
When  the  case  is  settled,  either  by  the  judge 
or  the  parties,  if  either  party  deems  that 
such  unnecessary  matter  Is  incorporated,  he 
shall  have  his  exception  noted,  designating 
the  parts  deemed  unnecessary,  and  If,  upon 
bearing  the  appeal,  the  court  finds  that  such 
parts  were  in  fact  unnecessary,  the  cost  of 
making  the  transcript  of  such  unnecessary 
matter  and  of  printing  the  same  shall  be 
taxed  against  the  party  at  whose  Instance 
it  was  incorporated  into  the  transcript,  as 
required  by  rule  22,  no  matter  in  whose  fa- 
vor the  judgment  is  given  here,  except  when 
such  party  has  already  paid  the  expense  of 
such  unnecessary  matter,  and  in  that  event 
he  shuU  not  recover  it  bacfc^  though  success- 
ful on  his  appeal.  Motion  for  taxation  of 
costs  for  copying  and  printing  unnecessary 
pfirts  s^nt  up  In  the  manuscript  shall  be  de» 
dded  without  argument 
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32.    Printed  MItof*. 

Printed  briefs  of  both  parties  shall  be  filed 
in  all  cases  (except  In  pauper  appeals  as  re- 
quired in  rule  28).  finch  briefs  may  be  sent 
np  by  counsel  ready  printed,  or  they  may  be 
printed  nnder  the  sapervision  of  the  derk 
of  this  conrt  if  a  pik>per  deposit  for  cost  of 
printing  is  made»  as  specified  in  mle  29. 
They  mnst  be  of  the  size  and  style  preiksribed 
by  role  29.  The  briefs  are  expected  to  cover 
all  the  points  presented  in  the  oral  argument, 
though  additional  authorities  may  be  cited 
If  discovered  after  brief  filed* 

ABGtJMENT. 

d3.  Oral  aarfir^uiients* 

(1)  The  dounsel  for  the  appellant  shall  be 
entitled  to  open  and  conclude  the  argument 

(2)  The  counsti  for  the  appellant  may  be 
heard  for  one  hour,  including  the  opening  ar- 
gument and  reply. 

(8)  The  counsel  for  the  appellee  may  be 
heard  for  one  hour. 

(4)  The  time  occupied  hi  reading  the  rec- 
ord b^ore  the  argument  beginer  shall  not  be 
Counted  as  port  of  the  time  allowed  tor  the 
argument;  but  this  shall  not  embrace  such 
parts  of  the  record  as  may  he  read  pending 
the  argument 

(5)  The  time  for  argument  may  be* extend* 
ed  by  the  court  in  a  case  requiring  such  ex* 
tension,  but  application  for  extension  must 
be  made  before  the  argumeut  begins.  The 
court,  howevei;  may  direct  the  argument  of 

.  such  points  aa  it  may  see  fit  outside  of  the 
time  limited. 

(6)  Any  number  of  counsel  may  be  heard 
on  either  side  within  the  limit  of  the  time 
above  specified;  but,  If  several  counsel  shall 
be  heard,  each  must  confine  himself  to  a 
pan  or  parts  of  the  subject-matter  Involved 
in  the  exceptions  not  discussed  by  his  asso- 
ciate counsel,  unless  directed  otherwise  by 
the  court,'  so  as  to  avoid  tedious  and  useless 
repetition. 

34.  Aj^petlaiit's  bHef. 

The  brief  of  appellant  shall  set  forth  a 
succinct  statement  of  the  facts  necessary  for 
understanding  the  exceptions,  except  that  as 
to  an  exception  that  there  was  no  evidence, 
it  shall  be  sufficient  to  refer  to  pages  of  print- 
ed transcript  containing  the  evidence.  Such 
brief  shall  contain,  properly  numbered,  the 
several  grounds  of  exceptions  and  assign- 
owQts  of  error  with  reference  to  printed  pages 
»f  transcript  and  the  authorities  relied  on 
Massified  under  each  assignment  and,  if 
statutes  are  material,  the  same  shall  be  cited 
by  the  book,  chapter  and  section.  Such  briefs 
when  filed  shall  be  noted  by  the  clerk  on  the 
docket  and  a  copy  thereof  furnished  by  him 
to  opposite  counsel  on  application.  If  not 
filed  by  10  a.  m.  on  Tuesday  of  the  week  pre- 
ceding the  call  of  the  district  to  which  the 
cause  belongs,  the  appeal  will  be  dismissed 
on  motion  of  appellee,  when  the  call  of  that 
district  la  begun,  onlesa*  for  good  causa  shown, 


the  court  shall  give  further  time  to  print 
btief. 

35.  Ooples  •£  brief  to  be  famished* 

Fifteen  copies  shall  be  delivered  to  the 
clerk  of  the  court  one  of  which  shall  be  filed 
with  the  transcript  of  the  record,  one  hand- 
ed to  each  of  the  Justices  at  the  time  the 
argument  shall  begin,  one  to  the  Jtapor4ei^ 
and  one  to  the  opposing  counseL. 

36.  Brief  of  appellee* 

The  appellee  shall  file  the  same  number  of 
like  briefs,  except  that  he  may  omit  the 
statement  of  the  case,  and  it  shall  be  dis- 
tributed in  like  manner.  Said  briefs  shall  be 
filed  before  10  a.  m.  on  Tuesday  of  the  week 
of  the  call  of  the  district  to  which  the  cause 
belongs,  shall  be  noted  by  the  clerk  on  his 
docket  and  a  copy  furnished  by  him  to  op- 
posite counsel  on  application.  On  failure  to 
file  said  brief  by  that  time,  the  cause  will  be 
heard  and  disposed  of  without  argument  from 
appellee,  unless,  for  good  cause  shown,  the 
court  shall  give  further  time  to  prevent  brief. 

St.  Oo#t  of  briefs. 

The  actual  cost  of  printing  his  brief  not 
exceeding  fifty  cents  per  page  of  the  size 
of  the  pages  in  the  North  Carolina  Reports, 
and  not  exceeding  twenty  pages,  shall  be  al- 
lowed to  the  successful  party,  to  be  taxed  in 
the  bin  of  costs. 

38.  Bearsriunent. 

The  court  will,  of  fta  own  motion,  direct 
a  reargument  before  deciding  any  case^  if. 
In  its  Judgment  it  is  desirable. 

39.  Agreement  of  eOlUiseL 

'  The  court  will  not  recognize  any  agree- 
ment of  counsel  In  any  case  unless  the  same 
shall  appear  in  the  record,  or  in  writing,  filed 
in  the  cause  in  this  court 

40.  Entry   of   appearonoo. 

An  attorney  shall  not  be  recognksed  as  ap- 
pearing in  any  case  unless  he  be  entered  as 
counsel  of  record  in  the  case.  Upon  his  re- 
iqtuest  the  clerk  shall  enter  the  name  of  such 
attorney,  or  he  may  enter  it  himself,  there- 
by making  him  counsel  of  record  for  the 
party  he  may  designate  therein.  Such  ap- 
pearance of  counsel  shall  be  deemed  to  be 
general  in  the  case,  unless  a  difTerent  ap- 
pearance be  Indicated.  Coimsel  of  record 
are  not  permitted  to  withdraw  from  a  case^ 
except  by  leave  of  the  court 

CERTIORARI  AND  SUPBRSBDEAa 

41.  Wben  applied  for* 

Generally  the  writ  of  certiorari,  as  a  sub- 
stitute for  an  appeal,  must  be  applied  for  at 
the  term  of  this  court  to  which  the  appeal 
ought  to  have  been  taken,  or,  if  no  appeal 
lay,  then  before  or  to  the  term  of  this  court 
next  after  the  Judgment  complained  of  was 
entered  in  the  superior  court  If  the  writ 
shall  be  applied  for  after  that  term,  sufflr 
dent  cause  for  the  delay  must  be  shown.  _ 
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42.  H«w  applied  for. 

The  writs  of  certiorari  and  supersedeas 
shall  be  granted  only  upon  petition  specify* 
]ng  the  grounds  of  application  therefor,  ex- 
cept when  a  diminution  of  the  record  shall 
be  suggested,  and  it  appears  upon  the  face 
•f  the  record  that  it  is  manifestly  defective, 
in  wMdbi  ease  the  writ  of  certiorari  may  be 
allowed,  upon  motion  in  writing.  In  all 
other  cases,  the  adverse  party  may  answer 
Hie  petition.  The  petition  and  answer  must 
be  Terified,  and  the  application  shall  be  heard 
upon  the  petition,  answer,  affidavit  and  such 
•ther  evidence  as  may  be  pertinent 

43.  Notioe  of. 

No  such  petition  or  motion  in  the  applica- 
tion shall  be  heard  unless  the  petitioner 
shall  have  given  the  adverse  party  ten  days' 
notice,  in  writing,  of  the  same;  but  the  court 
may,  for  Just  cause  shown,  shorten  the  time 
for  such  notice. 

ADDITIONAL  ISSUES. 

44.  If  other  issnes  necessary. 

If,  pending  the  consideration  of  an  ap- 
peal, the  supreme  court  shall  consider  the 
trial  of  one  or  more  issues  of  fact  necessary 
to  a  proper  decision  of  the  case  upon  its 
merits,  such  issues  shall  be  made  up  under 
the  direction  of  the  court,  and  certified  to 
the  superior  court  for  trial,  and  the  case 
will  be  retained  for  that  purpose. 

MOTIONS. 

45.  In  writing. 

All  motions  made  to  the  court  should  be  re- 
duced to  writing,  and  shall  contain  a  brief 
statement  of  the  facts  on  which  they  are 
founded,  and  the  purpose  of  the  same.  Such 
motign,  not  leading  to  debate,  nor  followed 
by  voluminous  evidence,  may  be  made  at 
the  opening  of  the  session  of  the  court 

ABATEMENT  AND  REVIVOR. 

46.  Death  of  party. 

Whenever,  pending  an  appeal  to  this  court, 
either  party  shall  die,  the  proper  representa- 
tive in  the  personalty  or  realty  of  the  de- 
ceased party,  according  to  the  nature  of  the 
case,  may  voluntarily  come  in,  and,  on  mo- 
tion, be  admitted  to  become  parties  to  the 
action,  and  thereupon  the  appeal  shall  be 
heard  and  determined  as  in  other  causes, 
and,  if  such  representatives  shall  not  so  vol- 
untarily become  parties,  then  the  opposing 
party  may  suggest  the  death  upon  the  rec- 
ord, and  thereupon,  on  motion,  obtain  an  or- 
der that,  unless  such  representatives  shall 
become  parties  within  the  first  five  days  of 
the  ensuing  term,  the  party  moving  for  such 
order  shall  be  entitled  to  have  the  appeal 
dismissed;  or,  if  the  party  moving  shall  be 
the  appellant,  he  shall  be  entitled  to  have 
the  appeal  heard  and  determined  according 
to  the  course  of  the  court:  Provided,  such 
order  shall  be  served  upon  the  opposing  par- 
ty. 


47.  When  appeal  ahaies. 

When  the  death  of  a  party  is  suggested, 
and  the  proper  representatives  of  the  de- 
ceased fail  to  appear  by  the  fifth  day  of  the 
term  next  succeeding  such  suggestion,  and 
no  action  shall  be  taken  by  the  opposing  par- 
ty within  the  time  to  compel  their  appear- 
ance, the  appeal  shall  abate,  unless  other- 
wise ordered. 

OPINIONS. 

48.  When  certified  down* 

The  clerk  shall,  on  the  first  Monday  In 
each  month,  transmit,  by  some  safe  hand,  or 
by  mail,  to  the  clerks  of  the  superior  courts, 
certificates  of  the  decisions  of  the  supreme 
court  which  shall  have  been  on  file  ten  days, 
in  cases  sent  from  said  court  Revisal  1005, 
§  1549. 

THE  JUDGMENT  DOCKET. 

40.  How  kept. 

The  Judgment  docket  of  this  court  shall 
contain  an  alphabetical  index  of  the  names 
of  the  parties  in  favor  of  whom  and  against 
whom  each  judgment  was  entered.  On  this 
docket  the  clerk  of  the  court  will  enter  a 
brief  memorandum  of  every  final  Judgment 
affecting  the  right  to  real  property,  and  of 
every  Judgment  requiring,  in  whole  or  in 
part,  the  payment  of  mon^ — stating  the 
names  of  the  parties,  the  term  at  which  such 
Judgment  was  entered,  its  number  on  the 
docket  of  the  court;  and  when  it  shall  ap- 
pear from  the  return  on  the  execution,  or 
from  an  order  for  an  entry  of  satisfaction 
by  this  court,  that  the  Judgment  has  been 
satisfied,  in'  whole  or  in  part,  the  clerk,  at 
the  request  of  any  one  interested  in  such 
entry,  and  on  the  payment  of  the  lawful 
fee,  shall  make  a  memorandum  of  such  sat- 
isfaction, whether  in  whole  or  in  part,  and 
refer  briefiy  to  the  evidence  of  it 

EXECUTIONS. 

50.  Teste  of  ezeontions. 

When  an  appeal  shall  be  taken  after  the 
commencement  of  a  term  of  this  court,  the 
iudgment  and  teste  of  the  execution  shall 
have  effect  from  the  time  of  the  filing  of  the 
appeal. 

51.  Issuing  and  retnm  of. 

Executions  issuing  from  this  court  may  be 
directed  to  the  proper  officers  of  any  county 
in  the  State.  At  the  request  of  a  party  in 
whose  favor  execution  Is  to  be  issued,  it  may 
be  made  returnable  on  any  specified  day  after 
the  commencement  of  the  term  of  this  court 
next  ensuing  its  teste.  In  the  absence  of 
such  request,  the  clerk  shall,  within  thirty 
days  after  the  certificate  of  opinion  is  sent 
down,  issue  such  execution  to  the  county  from 
which  the  cause  came,  making  it  returnable 
on  the  first  day  of  the  next  ensuing  term. 
The  execution  may,  when  the  party  in  whose 
favor  Judgment  is  rendered  shall  so  direct, 
be  made  returnable  to  the  term  of  the  superi- 
or court  of  said  county  held  next  after  the 
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date  of  Its  Issue,  and  thereafter  saccesslve  ex- 
ecutions will  only  be  issued  from  said  superi- 
or court,  and,  when  satisfied,  the  fact  shall 
be  certified  to  this  court,  to  the  end  that  an 
entry  to  this  efTect  be  made  here. 

Executions  for  the  costs  of  this  court,  ad- 
judged against  the  losing  party  to  appeals, 
may  be  Issued  after  the  determination  of  the 
appeal,  returnable  to  a  subsequent  day  of  the 
term ;  or  they  may  be  issued  after  the  end  of 
term,  returnable,  on  a  day  named,  at  the  next 
succeeding  term  of  this  court 

The  officer  to  whom  said  executions  are 
directed  shall  be  amenable  to  the  penalties 
prescribed  by  law  for  failure  to  make  due  and 
proper  return  thereof. 

PETITION  TO  REHEAR. 

52.  When  filed. 

A  petition  to  rehear  may  be  filed  at  the 
same  term,  or  during  the  yacatlon  succeeding 
the  term  of  the  court  at  which  the  Judgment 
was  rendered,  or  within  twenty  days  after 
the  commencement  of  the  succeeding  term. 
If  such  petition  is  ordered  to  be  docketed  by 
the  justices  to  whom  it  is  submitted  under  rule 

53,  such  Justices  may,  upon  such  terms  as  he 
sees  fit,  make  an  order  restraining  the  issuing 
of  an  execution,  or  the  collection  and  payment 
of  the  same,  until  the  next  term  of  said  court, 
or  until  the  petition  to  rehear  shall  have  been 
determined. 

53.  Wliat  to  eoiLtalii* 

The  petition  must  assign  the  alleged  error 
of  the  law  complained  of;  or  the  matter  over- 
looked; or  the  newly-discovered  evidence;  and 
allege  that  the  judgment  complained  of  has 
been  performed  or  secured.  Such  petition 
shall  be  accompanied  with  the  certificate  of 
at  least  two  members  of  the  bar  of  this  court, 
who  have  no  interest  in  the  subject-matter, 
and  have  never  been  of  counsel  for  either 
party  to  the  suit,  and  each  of  whom  shall  have 
been  at  least  five  years  a  member  of  the  bar 
of  this  court;  that  they  have  carefully  ex- 
amined the  case  and  the  law  bearing  thereon 
and  the  authorities  cited  in  the  opinion ;  and 
they  shall  summarize  succinctly  in  such  cer- 
tificate the  points  in  which  they  deem  the 
opinion  erroneous. 

The  petitioner  shall  endorse  upon  the  peti- 
tion the  names  of  the  two  Justices,  neither  of 
whom  dissented  from  the  opinion,  to  whom 
the  petition  shall  be  sent  by  the  clerk,  and  it 
shall  not  be  docketed  for  rehearing  unless 
both  of  said  Justices  endorse  thereon  that  it 
is  a  proper  case  to  be  reheard:  Provided, 
however,  that  when  there  have  been  two  dis- 
senting justices,  it  shall  be  sufficient  for  the 
petitioner  to  designate  only  one  Justice,  and 
his  approval  in  such  case  shall  be  sufficient 
to  order  the  petition  docketed. 

The  clerk  shall  endorse  on  the  petition  the 
date  on  which  it  was  received,  and  it  shall  be 
delivered  by  him  to  one  of  the  justices  desig- 
nated by  the  petitioner* 


There  shall  be  no  oral  argument  before  the 
Justices  or  justice  thus  designated,  before  it 
is  acted  on  by  them,  and  if  they  order  the 
petition  docketed,  there  shall  be  no  oral  ar- 
gument thereon  before  the  court  (unless  the 
court  of  its  own  motion  shall  direct  an  oral 
argum^t),  but  it  shall  be  submitted  on  the 
record  at  the  former  hearing,  the  printed  peti- 
tion to  rehear,  and  a  brief  to  be  filed  by  the 
petitioner  within  ten  days  after  the  petition 
is  ordered  to  be  docketed,  and  a  brief  to  be 
filed  by  the  respondent  within  twenty  days  af- 
ter such  order  to  docket  Such  briefs  shall 
not  be  the  briefs  on  the  first  hearing,  but  shall 
be  new  briefs  directed  to  the  errors  assigned 
in  the  petition,  and  shall  be  printed.  If  not 
printed  and  filed  in  the  prescribed  time  by 
the  petitioner,  the  petition  will  be  dismissed, 
and  for  default  in  either  particular  by  the 
respondent  the  cause  will  be  disposed  of  with- 
out such  brief. 

The  petition  may  be  ordered  docketed  for 
a  rehearing  as  to  all  points  recited  by  the 
two  certifying  counsel  (who  cannot  certify  to 
errors  not  alleged  in  the  petition),  or  it  may 
be  restricted  to  one  or  more  of  the  points, 
thus  certified  as  may  be  directed  by  the  jus' 
tices  who  grant  the  application.  When  a 
petition  to  rehear  is  ordered  to  be  docketed, 
notice  shall  at  once  be  given  by  the  clerk  to 
counsel  on  both  sides. 

64.  Notioe  of. 

Before  applying  for  an  order  to  restrain  the 
Issuing  of  an  execution,  or  the  collection  and 
payment  of  the  same,  written  notice  must  be 
given  the  adverse  party  of  the  intended  mo- 
tion, as  prescribed  by  law,  and  also  of  the 
proposed  application  for  a  rehearing  of  the 
cause,  with  a  copy  of  the  petition  thereCor. 
The  court  may,  however,  grant  a  temporary 
restraining  order  without  notice. 

CLERK  AND  COMMISSIONERS. 

55.  Report  of  fnnds  in.  hands  of* 

The  clerk  and  every  commissioner  of  this 
court  who,  by  virtue  or  under  color  of  any  or- 
der, judgment  or  decree  of  the  supreme  court, 
in  any  action  or  matter  pending  therein,  has 
received,  or  shall  receive,  any  money  or  se- 
curity for  money,  to  be  kept  or  invested  for 
the  benefit  of  any  party  to  such  action  or 
matter,  or  of  any  other  person,  shall,  at  the 
term  of  said  court  held  next  after  the  first 
day  of  January  in  each  year,  report  to  the 
court  a  statement  of  said  fund,  setting  forth 
the  title  and  number  of  the  action  or  matter, 
the  term  of  the  court  at  which  the  order  or 
orders  under  which  the  clerk  or  such  commis- 
sioner professes  to  act  was  made;  the  amount 
and  character  of  the  investment,  and  the  se- 
curity for  the  same,  and  his  opinion  as  to  the 
sufficiency  of  such  security.  In  every  subse- 
quent report  he  shall  state  the  condition  of 
the  fund,  and  any  change  made  in  the  amount 
or  character  of  the  investment,  and  every 
payment  made  to  any  person  entitled  thereto. 
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The  reports  required  by  tbe  preceding  para- 
graph fiball  be  examined  by  tlie  caiirt»  or  some 
member  tliereof,  and  tbdr  or  bis  approval  tu- 
dorsed  sball  be  recorded  in  a  well-bomid  book, 
kept  for  tbe  parpose,  in  the  office  of  the  derk 
of  tbe  supreme  eooirt,  ^itltled  "Record  of 
Fands,"  and  the  cost  of  recording  the  same 
shall  be  allowed  by  the  court  and  paid  out  of 
the  fund.  The  report  shall  be  filed  among 
the  papers  of  the  action  or  matter  to  which 
taie  fimd  belongs. 

BOOKS. 

57.  Bo<»lni  taken  out. 

No  book  belonging  to  the  supreme  court  li- 
brary shall  be  taken  therefrom  except  into 
the  supreme  cou.rt  chamber,  miless  by  the  jus- 
tices of  the  court,  the  governor,  the  attorney 
general,  or  the  bead  of  some  department  of 
the  executive  branch  of  the  state  government, 
without  the  special  permission  of  the  marshal 
of  the  oom^  and  then  only  upon  the  applica- 
tion in  writing  of  a  Judge  of  a  superior  oourt, 
holding  court  or  hearing  some  matter  in  the 
dty  of  Ualeigb,  the  president  of  the  senate, 
the  speaker  of  the  house  of  representatives, 
or  the  chairman  of  the  several  committees  of 
the  general  assembly;  and  hi  such  cases  the 
marshal  shaU  enter  in  a  book  kept  for  the 
purpose  the  name  of  the  officer  requiring  the 
same,  the  name  and  number  of  the  volume 
taken,  when  taken,  and  when  returned. 

CLERK. 

B8«  Mlnvte  boolu 

Tbe  clerk  shall  keep  a  permanent  minute 
book,  containing  a  brief  summary  of  the  pro- 
ceedings of  this  court  li»  each  appeal  disposed 

Of. 

60.  Clerk  to  HaTe  opinions  typewritten 
and  sent  to  Jndges. 

After  the  court  has  decided  a  cause,  the 
Judge  assigned  to  write  it  shall  hand  the  optn- 
ton,  wheu  written,  to  the  clerk,  who  shall 
cause  five  typewritten  copies  to  be  at  once 
made  and  a  copy  sent  in  a  sealed  envelope  to 
each  member  of  the  court,  to  the  end  that  the^ 
same  may  be  carefully  examined,  and  the 
bearing  of  the  authorities  cited  may  be  consid- 
ered prior  to  the  day  when  the  opinion  shall 
be  finally  ofTered  for  adoption  by  the  court 
and  ordered  to  be  ffied. 


IilBRARIAN. 

60.  Beiparts  by  kiau 

The  librarian  shall  keep  a  correct  catalogue 
of  all  books,  periodicals  and  pamphlets  in  the 
library  of  the  supreme  court,  and  report  to 
tbB  oourt  an  the  first  day  of  the  spring  term 
0f  each  year,  what  books  have  been  added 
during  the  next  year  preceding  his  report  to 
the  library,  by  purehase  or  otherwise^  and  also 
what  books  have  been  lost  or  disposed  of,  and 
in  what  manner. 

61.  Sittings  of  tke  court. 

Tbe  court  will  sit  daily,  Sundays  and  Mon- 
days excepted,  from  10  a.  m.  to  2  p.  m.,  for 
the  hearing  of  causes,  except  when  the  docket 
of  a  district  is  exhausted  before  tbe  close  of 
the  week  allotted  to  it.  The  court  will  sit, 
however,  on  the  first  Monday  of  each  term  for 
the  examlyation  of  applicants  for  license  to 
practice  law. 

62.  Citation  of  reports. 

Inasmuch  as  all  the  reports  prior  to  the  63d 
have  been  reprinted  by  the  state,  with  the 
number  of  the  volumes  instead  of  the  name 
of  the  vej^rtBP,  counsel  will  cite  tbe  volumes 
prior  to  the  68d  as  follows: 
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icy  In  quoting  from  the  REPRINTED  Re- 
ports counsel  will  cite  always  the  marginal 
(1.  e.,  the  original)  paging,  except  1  N.  C.  and 
20  N.  O.,  which  are  repaged  throughout,  with* 
•ut  marginal  pa^ng: 
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Revised  and  Adopted  by  the  Justices  of  the  Suprj^me  Court,  by  Virtue 

of-  Code,  §  961. 


RULBS. 

1«  Ibiivftti  em  v»oords. 

No  entry  abaU  be  made  on  tbe  records  of 
the  superior  courts  (the  summons  docket  ex- 
cepted) by  soy  other  person  than  the  clerk, 
his  regular  deputy,  or  some  person  so  direct- 
ed by  the  presiding  Judge  or  the  Judge  him- 
self. 

9.  Surety  ob  proseentloii  bond  and  ball. 

No  person  who  Is  bail  in  any  action  or 
proceeding,  either  civil  or  criminal,  or  who 
is  surety  for  the  prosecution  of  any  suit,  or 
upon  appeal  from  a  Justice  of  the  peace,  or 
is  surety  in  any  undertaking  to  be  ailected 
by  the  result  of  the  trial  of  the  action*  shall 
appear  as  counsel  or  attorney  in  the  same 
cause;  And  it  shall  be  the  duty  of  the 
clerks  of  the  several  superior  courts  to  state, 
on  the  docket  for  the  court,  the  names  of 
the  ball,  if  any,  and  surety  for  the  prosecu- 
tion in  each  case,  or  u|K>n  appeal  from  a 
Justice  of  the  peace. 

3*  Opening  and  oonolnsion. 

In  all  cases,  civil  or  criminal,  when  no 
evidence  is  introduced  by  the  defendant,  the 
right  of  reply  and  conclusion  shall  belong 
to  his  counseL 

4*  Examination  of  witnesses. 

When  several  are  employed  on  tbe  same 
side,  the  examination,  or  cross-examination, 
of  each  witness  shall  be  conducted  by  one 
counsel;  but  the  counsel  may  change  with 
each  successive  witness,  or  with  leave  of 
the  court,  in  a  prolonged  examination  of 
a  single  witness.  When  a  witness  is  sworn 
and  offered,  or  when  testimony  is  proposed 
to  be  dicited,  to  which  objection  Is  made 
by  counsel  of  the  opposhig  party,  the  coun- 
sel so  offering  shall  state  for  what  purpose 
the  witness^  or  the  evidence  to  be  elicited, 
is  offered;  whereypon  the  counsel  objecting 
shall  state  his  objection  and  be  heard  in 
support  thereof,  and  the  counsel  so  offering 
shall  be  heard  in  support  of  the  competency 
of  the  witness  and  of  the  proposed  evidence 
in  conclosion,  and  the  argument  shall  pro- 
ceed no  further,  unless  by  special  leave  of 
the  court 

S.  Motion  for  eontinnaooboe* 

When  a  party  in  a  civil  suit  moves  for  a 
continuance  on  account  of  absent  testimony, 
such  party  shall  state,  in  a  written  affidavit, 
the  nature  of  such  testimony  and  what  he 
expects  to  prove  by  it,  and  the  motion  shall 
be  decided  without  debate,  unless  permitted 
by  the  court 

(The  above  rules  substantially  prescribed  by 
the  supreme  court  at  January  texin,  1S160 


6#  Decision  of  rigbt  to  eondnde  not  ap- 
pealable. 

In  any  case  where  a  question  shall  arise 
as  to  whether  the  counsel  for  the  plaintiff 
or  the  counsel  for  the  defendant  shall  have 
the  reply  and  the  conclusion  of  the  argu- 
ment, the  court  shall  decide  who  is  so  enti- 
tled, and,  except  in  the  cases  mentioned  in 
rule  8,  its  decisk>n  shall  be  final  and  not  re- 
viewable. 

7.  Issnes. 

Issues  shall  be  made  up  as  provided  and 
dhrected  in  Code,  iS  8d5,  896. 

8.  Jiulgments. 

Judgments  shall  be  docketed  as  provided 
and  directed  in  Code,  S  438. 

0.  Transcript  of  Jndgment. 

Clerks  of  the  superior  courts  shall  not 
make  out  transcripts  of  the  original  Judg- 
ment docket,  to  be  docketed  in  another  coun- 
ty, until  after  the  expiration  of  the  term 
of  the  court  at  which  such  Judgments  were 
rendered. 

10«  Docketinip  masiatrates*   Judgments. 

Judgments  rendered  by  a  Justice  of  the 
peace  upon  summons  issued  and  returnable 
on  the  same  day  as  the  cases  are  successive- 
ly reached  and  passed  on,  without  continu- 
ance as  to  any,  shall  stand  upon  the  same 
footing,  and  transcripts  for  docketing  in  the 
superior  court  shall  be  furnished  to  appli- 
cants at  the  same  time  after  such  rendition 
of  Judgment,  and,  if  delivered  to  the  derk 
of  such  court  on  the  same  day,  shall  create 
liens  on  real  estate,  and  have  no  priority  or 
precedence  the  one  over  the  other,  if  all  are, 
or  shall  be,  entered  within  ten  days  after 
such  delivery  to  said  clerk. 

11.  Tva^soztot  to  snpreme  oonrt 

In  every  case  of  appeal  to  the  supreme 
court,  or  in  which  a  case  is  taken  to  the 
supreme  court  by  means  of  the  writ  of  certi- 
orari as  a  substitute  for  an  appeal,  it  shall 
be  the  duty  of  tbe  clerk  of  the  superior  court, 
in  preparing  the  transcript  of  the  record  for 
the  supreme  court,  to  set  forth  the  proceed- 
ings in  the  action  in  the  order  of  time  in 
which  they  occurred,  and  the  several  pro- 
cesses or  orders,  and  they  shall  be  ar- 
ranged to  follow  esch  other  in  order  as  near- 
ly as  practicable. 

The  pages  of  the  transcript  shall  be  plain- 
ly numbered,  and  there  shall  be  written  on 
the  margin  of  each  a  brief  statement  of  the 
subject-matter,  opposite  to  the  same. 

On  the  samepaper  attached  to  the  transcript 
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of  the  record,  there  shall  be  an  index  to  the 
record  in  the  following  or  some  equivalent 
form: 

Summons— Date  •  .page  1 

Complaint— First  cause  of  action.... page  2 
Complaint— Second  cause  of  action,  .page  8 

Affidavit  of  Attachment page  4 

and  so  on  to  the  end* 

12.  Traasoript    on    appeal^Wliea    sent 

np. 

Transcripts  on  appeal  to  the  supreme  court 
shall  be  forwarded  to  that  court  in  twenty 
days  after  the  case  agreed,  or  case  settled 
by  the  judge,  is  filed  In  office  of  clerk  of  the 
superior  court    Code,  S  551. 

13.  Reports  of  olerks  aiid  oommlMion- 

era. 

Every  clerk  of  the  superior  court,  and  ev- 
ery commissioner  appointed  by  such  court, 
who,  by  virtue  or  under  color  of  any  order. 
Judgment  or  decree  of  the  court  in  any  ac- 
tion or  proceedings  pending  In  it,  has  re- 
ceived or  shall  receive  any  money  or  secu- 
rity for  money,  to  be  kept  or  invested  for 
the  benefit  of  any  party  to  such  action,  or 
of  any  other  person,  shall,  at  the  term  of 
such  court  held  on  or  next  after  the  first 
day  of  January  in  each  year,  report  to  the 
Judge  a  statement  of  said  fund,  setting  forth 
the  title  and  number  of  the  action,  and  the 
term  of  the  court  at  which  the  order  or  or- 
ders under  which  the  officer  professes  to  act, 
were  made,  the  amount  and  character  of  the 
investment,  and  the  security  for  the  same, 
and  his  opinion  as  to  the  sufficiency  of  the 
security.  In  every  report,  after  the  first, 
he  shall  set  forth  any  change  made  in  the 
amount  or  character  of  the  investment  since 
the  last  report,  and  every  payment  made  to 
any  person  entitled  thereto. 

The  reports  required  by  the  next  preceding 
paragraph  shall  be  made  to  the  Judge  of  the 
superior  court  holding  the  first  term  of  the 
court  in  each  and  every  year,  who  shall  ex- 
amine, or  cause  to  be  examined  and,  if  found 
correct,  and  so  certified  by  him,  shall  be  en- 
tered by  the  clerk  upon  his  book  of  accounts 
of  guardians  and  other  fiduciaries. 

14.  Racordari. 

The  superior  court  shall  grant  the  writ  of 
recordarl  only  upon  the  petition  of  the  party 
applying  for  it,  specifying  particularly  the 
grounds  of  the  application  for  the  same. 
The  petition  shall  be  verified  and  the  writ 
may  be  granted  with  or  without  notice;  if 
with  notice,  the  petition  shall  be  heard  upon 
answer  thereto  duly  verified,  and  upon  the 
affidavits  and  other  evidence  offered  by  the 
parties,  and  the  decision  thereupon  shall  be 
final,  subject  to  appeal  as  in  other  cases;  if 
granted  without  notice,  the  petitioner  shall 
first  give  the  undertaking  for  costs,  and  foi 
the  writ  of  supersedeas,  if  prayed  for  as 
required  by  Cc.'.e,  S  545.  In  such  case,  the 
writ  shall  be  made  returnable  to  the  term 
of  the  superior  court  of  the  county  in  which 
the  judgment  or  proceeding  complained  of 


was  granted  or  had,  and  ten  days'  notice  in 
writing  of  the  filing  of  the  petition  shall  be 
given  to  the  adverse  party  before  the  term 
of  the  court  to  which  the  writ  shall  be  made 
returnable.  The  defendant  in  the  petition, 
at  the  term  of  the  superior  court  to  which 
the  said  writ  is  returnable,  may  move  to 
dismiss,  or  answer  the  same,  and  the  an- 
swer shall  be  verified.  The  court  shall  hear 
the  application  at  the  return  term  thereof— 
unless  for  good  cause  shown  the  hearing 
shall  be  continued — ^upon  the  petition,  an- 
swer, affidavits  and  such  evidence  as  the 
court  may  deem  pertinent,  and  dismiss  the 
same,  or  order  the  case  to  be  placed  on  the 
trial  docket  according  to  law. 

In  proper  cases  the  court  may  grant  the 
writ  of  certiorari  in  like  manner,  except  that 
in  case  of  the  suggestion  of  a  diminution 
of  the  record  if  it  shall  manifestly  appear 
that  the  record  is  imperfect,  the  court  may 
grant  the  writ  upon  motion  in  the  cause. 

15.  JiLdgiiieiit'— When  to  require  bondi 

to  be  filed. 

In  no  case  shall  the  court  make  or  sign 
any  order,  decree  or  Judgment  directing  the 
payment  of  any  money  or  securities  for 
money  belonging  to  any  infant  or  to  any 
person  until  it  shall  first  appear  that  such 
person  is  entitled  to  receive  the  same  and 
has  given  the  bonds  required  by  law  in  that 
respect,  and  such  payments  shall  be  direct- 
ed only  when  such  bonds  as  are  required  by 
law  shall  have  been  given  and  accepted  by 
competent  authority. 

16.  Next  fjriend— How  appointed* 

In  all  cases  where  it  is  proposed  that  in- 
fants shall  sue  by  their  next  friend,  the 
court  shall  appoint  such  next  friend,  upon  the 
written  application  of  a  reputable,  disinterest- 
ed person  closely  connected  with  such  infant; 
but  if  such  person  will  not  apply,  then,  upon 
the  like  application  of  some  reputable  citizen, 
and  the  court  shall  make  such  appointment 
only  after  due  inquiry  as  to  the  fitness  of  the 
person  to  be  appointed. 

17.  Gnardian  ad  litem— How  appointed* 

All  motions  for  a  guardian  ad  litem  shall 
be  made  in  writing,  and  the  court  shall  ap- 
point such  guardian  only  after  due  Inquiry 
as  to  the  fltuess*.  of  the  person  to  be  ap^ 
pointed,  and  such  guardian  must  file  an  an- 
swer in  every  case. 

18.  Cases  pnt  at  foot  of  docket. 

All  civil  actions  that  have  been  at  issue  for 
two  years,  and  that  may  be  continued  by  con- 
sent at  any  term,  will  be  placed  at  the  end 
of  the  docket  for  the  next  term  in  their 
relative  order  upon  the  docket.  When  a  civil 
action  shall  be  continued  on  motion  of  one  of 
the  parties,  the  court  may,  in  its  discretion, 
order  that  such  action  be  placed  at  the  end 
of  the  docket,  as  if  continued  by  consent. 

10.  Wlien  opinion  is  oertified. 

W  hen  the  opinion  of  the  supreme  court  In 
any  cause  which  has  been  appealed  to  that 
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conrt  has  been  certified  to  the  aupeiior  court, 
snch  cause  shall  stand  on  docket  in  its  regu- 
lar order  at  the  first  term  after  receipt  of  the 
opinion  for  judgment  or  trial,  as  the  case 
may  be,  except  in  criminal  actions  in  which 
the  judgment  haa  been  afllrmed.  Acta  1887, 
c  102,  §  3. 

20.   Calendar. 

When  a  calendar  of  dvil  actions  shall  be 
made  under  the  supervision  of  the  court,  or 
by  a  committee  of  attorneys  under  the  order 
of  the  court,  or  by  consent  of  the  court, 
unless  cause  be  shown  to  the  contrary, 
all  actions  continued  by  consent,  and 
numbered  on  the  docket  between  the  first  and 
last  numbers  placed  upon  the  calendar,  will 
be  placed  at  the  end  of  the  docket  for  the 
next  term,  as  if  continued  by  consent,  if  such 
actions  have  been  at  Issue  for  two  years. 

51.  Cases  set  for  a  day  eertain. 

Neither  civil  nor  criminal  actions  will  be 
set  for  trial  on  a  day  certain,  or  not  to  be 
called  for  trial  before  a  day  certain,  unless 
by  order  of  the  court;  and  if  the  other  busi- 
ness of  the  term  shall  have  been  disposed  of 
before  the  day  for  which  a  dvil  action  is  set, 
the  court  will  not  be  kept  open  for  the  trial 
of  such  action,  except  for  some  spedal  reason 
apparent  to  the  judge;  but  this  rule  will  not 
apply  when  a  calendar  has  been  adopted  by 
the  court 

52.  Calendar  nnder  oontrol  of  conrt. 

The  court  will  reserve  the  right  to  deter- 
mine whether  it  is  necessary  to  make  a  cal- 
endar, and,  also,  for  the  dispatch  of  business, 
to  make  orders  aa  to  the  disposition  of  causes 
placed  upon  the  calendar  and  not  reached  on 
the  day  for  which  they  may  be  set 

23.  Non^Jnry  eases. 

When  a  calendar  shall  be  made,  all  actions 
that  do  not  require  the  intervention  of  a 
jury,  together  with  motions  for  interlocutory 
orders,  vdll  be  placed  on  the  motion  docket, 
and  the  judge  will  exercise  the  right  to  call 
the  motion  docket  at  any  time  after  the 
calendar  ahall  be  taken  up. 

S4.  Appeals  from  Jnstioes  of  tlie  peaoe. 

Appeals  from  justices  of  the  peace  in  ci^il 
actions  will  not  be  called  for  trial  unless  the 
returns  of  such  appeals  have  been  docketed 
ten  days  previous  to  the  term,  but  appeals 
docketed  less  than  ten  days  before  the  term 
may  be  tried  by  consent  of  partiea. 


85.  On  eonsent  continnanee— Jndsment 
for  eosts. 

When  dvil  actions  shall  be  continued  by 
consent  of  parties,  the  court  will,  upon  sug- 
gestion that  the  charges  of  witnesses  and 
fees  of  ofiicers  have  not  been  paid,  adjudge 
that  the  parties  to  the  action  pay  respec- 
tively their  own  costs,  subject  to  the  right 
of  the  prevailing  party  to  have  such  costs 
taxed  in  the  final  judgment 

26.  Time   to   file   pleadings— How   oom- 

puted. 

When  time  to  file  pleadings  is  allowed,  !t 
shall  be  computed  from  the  adjournment  of 
the  court 

27.  Counsel  not  sent  for. 

Except  for  some  unusual  reason,  connected 
with  the  business  of  the  court  attorneys  will 
not  be  sent  for  when  their  cases  are  called 
in  their  regular  order. 

28.  Criminal  dookets. 

Clerks  of  the  courts  will  be  required,  upon 
the  criminal  dockets  prepared  for  the  court 
and  solicitor,  to  state  and  number  the  crim- 
inal business  of  the  court  in  the  following 
order: 

First-— All  criminal  causes  at  issue.  Sec- 
ond— All  warrants  upon  which  parties  have 
been  held  to  answer  at  that  term.  Third — 
All  presentments  made  at  preceding  terms, 
undisposed  of.  Fourth — ^All  cases  wherein 
judgments  nisi  have  been  entered  at  the  pre- 
ceding term  against  defendants  and  their 
sureties,  and  against  defaulting  Jurors  or 
witnesses  In  behalf  of  the  state. 

29.  CiTil    and   criminal   dockets— Wliat 

to  oontain. 

Clerks  will  also  be  required,  upon  both 
civil  and  criminal  dockets,  to  bring  forward 
and  enter  in  dlfTerent  columns  of  sufiicient 
space,  in  each  case: 

First — ^The  names  of  the  parties.  Second 
— The  nature  of  the  action.  Third — ^A  sum- 
mary history  of  the  case,  Including  the  date 
of  issuance  of  process,  pleadings  filed,  and  a 
brief  note  of  all  proceedings  and  orders  there 
in.  Fourth— A  blank  space  for  the  entries 
of  the  term. 

30.  Books. 

The  clerks  of  the  superior  courts  shall  be 
chargeable  with  the  care  and  preservation  of 
the  volumes  of  the  Reports,  and  shall  report 
at  each  term  to  the  presiding  judge  whether 
any  and  what  volumes  have  been  lost  or 
damaged  since  the  last  preceding  teniu 
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PRESTON  T.  JOHNSON  et  at 

(Supreme  Ck>art  of  Appeals  of  Virginia.    March 
22,  1906.) 

1.  MORTQAGXB    —    DEED    BT    TBUSTEB    UNDXB 

Deed  of  Tbust— Reoitaus. 

Where  a  deed  ezecated  by  a  trustee  under 
a  deed  of  trust  does  not  recite  that  there  was 
any  notice  of  the  terms  of  sale,  as  required,  by 
the  deed  of  trust,  the  validity  of  the  trustee's 
deed  is  not  aftected  by  Va.  Code  1904,  S  3333a, 
providing  that,  whenever  title  to  property 
claimed  under  a  conveyance  in  execution  of  a 
sale  under  a  deed  of  trust  is  called  in  ques- 
tion, if  it  appear  from  the  face  of  the  convey- 
ance that  the  sale  has  been  regularly  made  in 
accordance  with  the  terms  of  the  deed  of  trust, 
the  conveyance  shall  be  prima  facie  evidence 
that  the  sale  was  regularly  made. 
2l  Sake— Fobeclosube—Saub— Notice. 

Where  a  deed  of  trust  authorised  the 
trustee  to  sell  the  property  after  advertisement 
of  the  time,  place,  and  terms  thereof,  a  sale 
made  after  an  advertisement  containing  no  no- 
tice of  the  terms  of  sale  is  invalid. 

[Ed.  Note. — For  cases  in  point,  see  voL  85, 
Cent  Dig.  Mortgages,  I  1050.] 

Appeal  from  Oircait  Ck>urt,  Elizabeth  Citj 
Goimty. 

Bill  in  chancery  by  O.  H.  O.  Preston 
against  R.  B.  Johnson  and  others,  asking 
that  the  cloud  on  title  to  real  estate  created 
by  a  pretended  sale  under  a  deed  of  trust  be 
cleared,  and  for  other  relief.  From  a  decree 
dismissing  the  bill,  complainant  appeals. 
Beversed. 

Nelms  &  Wise,  for  appellant  8.  OordOD 
Cmnming,  for  appellees. 

WHITTI^B,  J.  We  flhall  confine  our  ob- 
servatldns  in  this  case  to  the  single  questi(Xi 
of  the  sufficiency  of  the  notice  under  the  pro- 
visions of  the  deed  of  trust  to  warrant  the 
sale  made  by  the  trustee  of  the  land  in  con- 
troversiy. 

The  deed  stipulated  that,  in  the  event  of 
a  sale,  it  should  be  made  at  such  place,  in 
the  county  where  the  land  is  situated,  as  the 
trustee  might  determine,  after  advertisement 
of  the  time,  place,  and  terms  thereof,  for 
such  time  and  in  such  manner  as  he  should 
deem  advantageous,  for  cash  sufficient  to  de- 
fray the  expense  of  executing  the  trust  and 
to  discharge  the  debt,  and  the  residue,  if 
any,  of  tbs  purchase  price  to  be  on  such 
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credit  and  secured  in  such  manner,  as  the 
grantor  might  direct,  or  in  fault  of  such 
direction,  as  the  trustee  might  determine. 

Notice  of  the  time  and  place  of  sale  was 
given  by  publication  in  a  weekly  newspaper 
published  in  the  town  of  Hampton,  but  it 
affirmatively  appears  that  there  was  no  no- 
tice or  advertisement  of  any  kind  of  the 
terms  of  sale^  and  that  fact  is  not  recited 
In  the  deed  from  the  trustee  to  the  purchas- 
er, so  that  the  case  is  not  affected  by  section 
8333a,  Va.  0>de  1904. 

The  sale  was  made  at  the  front  door  of 
the  courthouse  in  Hampton  on  an  inclement 
day  and  In  the  presence  of  very  few  persons; 
and  after  one  other  bid  made  by  a  kinsman 
of  the  appellee  specially  invited  to  attend 
the  sale  the  land  was  sold  to  the  appellee, 
the  cestui  que  trust,  at  less  than  one-third 
its  value  Neither  the  grantor  nor  the  ap- 
pellant, to  whom  the  land  had  been  sold  sub- 
ject to  the  deed  of  trust,  was  tLppriaed  of  the 
sale,  or  afTorded  an  opportunity  to  prevent  it, 
or  in  any  manner  to  protect  his  interest 
Appellant,  Immediately  upon  learning  of  the 
sale,  tendered  to  appellee  the  amount  of  his 
debt,  together  with  the  cost  and  expenses  of 
sale,  but  the  offer  was  rejected,  and  there- 
upon this  suit  was  instituted  to  annul  the 
sale 

It  is  the  well-settled  doctrine  in  this  juris- 
diction that  a  trustee  for  sale  is  the  agent  of 
both  debtor  and  creditor,  and  as  such  it  is 
incumbent  upon  him  to  act  toward  each  with 
perfect  fairness  and  impartiality;  and, 
moreover,  in  executing  the  trust  he  must  in 
all  material  particulars  substantially  con- 
form to  the  stipulations  of  the  deed.  Nor- 
man v.  Hill,  2  Pat  &  H.  676;  Taylor  v.  King, 
6  Munf.  358,  8  Am.  Dec.  746;  Harris  v.  Har- 
ris, 6  Munf.  367;  Gibson's  Heirs  v.  Jones, 
5  Leigh,  403;  Wood's  Ex'r  y.  Krebbs,  38 
Orat  685 ;  Sulphur  Mines  Go.  v.  Thompson's 
Heirs,  93  Va.  293.  315,  816,  25  S.  E.  232; 
Wilson  V.  Wall,  99  Va.  353,  355,  38  S.  E.  181; 
2  Min.  Inst  (4th  Ed.)  341. 

In  a  note  to  Tyler  v.  Herring,  19  Am.  St 
Rep.  263,  287,  288,  Mr.  Freeman  observes; 
"Where  the  instrument  creating  the  trust 
has  given  directions  conc^ning  the  mode  of 
sale^   th«y   must  be  substantially   porsued. 
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Any  direction  regarding  the  notice  of  aale  is 
material,  and  the  trustee  is  not  at  liberty 
to  disobey  it  His  sale  made  withont  com- 
plying with  it  will,  in  most  jurisdictions^  be 
regarded  as  either  absolutely  yold,  or  as 
liable  to  be  vacated  upon  complaint  of  any 
person  interested  in  the  execution  of  the 
trust" — citing  Sears  v.  Livermore,  17  Iowa, 
297.  85  Am.  Dec  564. 

The  learned  annotator  then  process: 
"Manifestly  the  objects  to  be  accomplished 
by  a  notice  of  sale  are  to  advise  the  public 
of  what  is  to  be  sold,  and  the  time  when, 
the  place  where,  and  the  terms  upon  which, 
it  may  be  bought,  and  the  essentials  of  a 
notice  under  a  trust  deed  are,  therefore,  a 
statement  of  the  time,  place,  and  terms  of  sale, 
and  such  a  description  of  the  property  to  be 
sold  as  if  read  by  persons  familiar  with  the 
neighborhood,  will  advise  them  of  what  is 
to  be  sold,  and  upon  what  terms  it  can  be 
bought,  and  induce  them  to  attend  the  sale 
as  prospective  bidders,  should  they  feel  an 
inclination  to  invest  in  the  property  to  be 
sold." 

"The  power  of  sale  generally  stipulates 
that  it  shall  be  exercised  only  after  giving 
notice  by  advertisement  for  a  certain  time 
In  some  newspaper,  or  after  giving  some 
other  prescribed  notice.  In  several  states 
the  notice  to  be  given  is  prescribed  by  stat- 
ute, and  in  such  case  the  statute  must  be 
followed,  whatever  may  be  the  provisions  of 
the  power  in  this  respect  In  either  case  a 
sale  made  without  the  proper  prescribed  no- 
tice is  invalid.  •  ♦  ♦  The  purchaser  is 
bound  to  know  what  the  requirements  of  the 
deed  or  statute  are  in  this  respect,  and  to 
see  that  they  have  been  complied  with;  and 
the  mortgagor  and  others  interested  in  the 
equity  may  redeem  all  the  same  if  the  power 
is  Illegally  exercised."  2  Jones  on  Mort- 
gages (5th  Ed.)  S  1810;  Lewin  on  Trusts 
(notes  by  Flint)  bottom  p.  576;  1  Devlin 
on  Deeds  (2d  Ed.)  §S  389,  398,  403;  2  Perry 
on  Trusts  (5th  E'd.)  p.  188;  Hill  on  Trustees, 
p.  746:  Greenleaf  v.  Queen,  1  Pet  (U.  S.) 
144,  7  li.  E)d.  85;  Alley  v.  Lawrence,  12  Gray 
(Mass.)  373;  Hunt  v.  Townshend,  31  Md. 
886,  100  Am.  Dec.  63,  Farr  v.  Sims  (S.  0.) 
24  Am.  Dec.  400;  Yellowly  v.  Beardsley 
(Miss.)  24  South.  973,  71  Am.  St  Rep.  538. 

Applying  these  familiar  principles  to  the 
case  in  judgment  it  was  the  duty  of  the 
trustee  to  have  given  appellant  an  opportuni- 
ty to  define  the  t^rms  of  sale  with  regard 
to  the  excess  of  the  purchase  price  beyond 
what  was  required  to  discharge  the  debt  and 
expenses  of  sale;  and  he  ought  also  to  have 
advertised  the  terms  of  sale  as  prescribed 
by  the  deed. 

Without  intending,  in  any  manner,  to  im- 
pute bad  faith  to  the  trustee  in  this  instance, 
nevertheless  his  failure  to  observe  these  es- 
sttitial  provisions  of  the  deed  renders  the 
transaction  invalid ;  and  the  decree  appealed 
tnxn,  which  sustained  the  sale,  must  there- 
fore be  reversed. 


(105  Va.  218) 

BBATTT  T.  BBATTY. 

(Supreme  Coart  of  Appeals  of  Virginia.   March 
23.  1906.) 

Appeal — Decisions   Reviewable — Inteblocu- 
TOBY  Decree. 

In  a  suit  for  separate  maintenance,  an 
interlocutory  decree  awarding  the  plaintiff  a 
pendente  lite  allowance  for  her  support  until 
the  further  order  of  the  court,  requiring  the  de- 
fendant to  pay  the  costs  of  suit  incurred  by 
the  complainant  to  date  of  decree,  and  referring 
the  cause  to  a  commissioner  in  chancery  to  in- 
quire and  report  on  the  value  of  the  property 
of  the  defendant,  the  amount  of  his  income,  and 
what  would  be  a  reasonable  allowance  to  be 
paid  for  the  support  of  the  complainant  and  her 
child,  was  not  appealable. 

Appeal  from  Corporation  CJourt  of  Newport 
News. 

Action  by  Hattie  I^  Beatty  against  J.  P. 
Beatty.  From  an  interlocutory  decree,  the  de- 
fendant appeals.    Appeal  dismissed. 

A.  Johnston  Ackiss,  for  appellant.  John  W. 
Friend,  for  appellee. 

HARRISON,  J.  The  bill  In  this  cause  was 
filed  by  Hattie  L.  Beatty,  alleging  that  her 
husband,  J.  P.  Beatty,  had  turned  her  and 
their  daughter  Margaret,  a  child  about  12 
years  of  age,  out  of  doors,  and  had  abandoned 
them,  in  distress  for  want  of  the  necessaries 
of  life;  that,  although  her  husband  had 
sufficient  means,  he  had  wantonly  and  cruelly 
refused  and  neglected  to  provide  suitable 
maintenance  for  herself  and  their  child.  The 
prayer  of  the  bill  is  that  the  said  Beatty  may, 
upon  the  final  hearing,  be  required  to  pay 
complainant  such  reasonable  sums  of  money 
for  the  support  of  herself  and  their  daughter 
as  their  necessities  may  require  and  his 
ability  may  justify,  and  that  by  like  decree  he 
may  be  required  to  pay  complainant  such 
sums  of  money  during  the  pendency  of  her 
suit  as  may  be  needful  for  the  support  of  her- 
self and  child  and  to  defray  the  expenses  of 
her  suit 

The  defendant  demurred  to  the  bill,  and 
filed  an  answer  denying  its  material  allega- 
tiona  Evidence  was  taken,  and  upon  the 
hearing  a  decree  was  entered  overruling  the 
demurrer,  awarding  the  plaintiff  a  pendente 
lite  allowance  for  her  support  until  the 
further  order  of  the  court,  and  requiring  the 
defendant  to  pay  the  costs  of  suit  incurred 
by  the  complainant  to  the  date  of  the  decree, 
including  a  fee  of  $100  to  her  counsel.  There- 
upon the  cause  was  referred  to  a  commission- 
er in  chancery  to  inquire  and  report  upon  the 
value  of  the  real  and  personal  property  of  the 
defendant,  and  the  amount  of  his  reasonable 
income  from  all  sources;  what  would  be  a 
reasonable  allowance  to  be  paid  by  the  de- 
fendant for  the  support  of  the  complainant 
and  her  child ;  and  what  would  be  a  reasona- 
ble attorney's  fee  to  her  counsel.  In  making 
these  Inquiries^  the  commissioner  Is  directed 
to  consider  all  evidence  then  In  the  cause  and 
such  other  evidence  as  may  be  offered  by 
either  party,  and  to  return  all  evidence  that 
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may  be  taken  before  bim  to  tbe  conrt  From 
this  interlocutory  decree  an  appeal  was 
allowed  to  this  court 

The  statute  (Code  1887,  I  3466  [Va.  Code 
1964,  p.  1854])  provides  that  a  petition  for 
appeal  shall  be  rejected  when  It  Is  from  an 
Interlocutory  decree  or  order.  If  the  court  or 
Judge  to  whom  it  Is  presented  deems  It  proper 
that  the  case  should  be  proceeded  in  further 
In  the  court  below  before  an  appeal  is  allowed 
therein. 

Beyond  making  certain  preliminary  and 
temporary  allowances,  nothing  was  decided. 
On  the  contrary,  the  cause  was  referred  to  a 
commissioner  to  take  evidence  and  make  cer- 
tain inquiries,  which  the  court  deemed  essen- 
tial before  finally  adjudicating  the  rights  of 
the  parties.  The  decree  appealed  from  had 
not  responded  to  the  chier  object  of  the  suit, 
which  was  to  secure  a  permanent  separate 
maintenance  from  the  husband.  If,  upon  the 
Incoming  of  the  report,  the  court  was  of 
opinion  that  the  complainant  was  not  entitled 
to  the  relief  sought,  her  bill  could  and  would 
have  been  dismissed  without  a  petition  to  re- 
hear the  decree  appealed  from. 

For  this  court  to  pass  upon  the  merits  of 
the  cause  at  this  stage  of  the  proceedings 
would  be  to  finally  adjudicate  the  rights  of 
the  parties  In  advance  of  such  an  adjudica- 
tion by  the  lower  court  We  are  of  opinion 
that  the  cause  should  have  been  proceeded  in 
further  before  an  appeal  was  asked  for  or 
allowed. 

For  these  reasons  this  appeal  must  be  dis- 
missed as  improvidently  awarded. 

(105  Va.  72)  ' 

EVANS  V.  ATLANTIC  COAST  LINE  RY.* 

(Supreme  Ck>nrt  of  Appeals  of  Virginia.    March 
1,  1906.) 

1.  Malicious  Pbosxoution  —  Rbqdisttes  of 
Action— Termination  of  PaosEcnaTioN. 

A  dismissal  of  a  criminal  case  by  the  coun- 
ty court  on  appeal  from  a  justice's  iudgment 
of  conviction  terminates  the  prosecution  with- 
in the  rule  requiring  a  prosecution  to  end  by 
an  acquittal  in  order  to  entitle  accused  to  main- 
tain an  action  for  malicious  prosecution. 

[Bid.  Note. — For  cases  in  point,  see  vol.  88, 
Cent  Dig.  Malicious  Prosecution,  SS  70-78.] 

2.  Samx  —  Malice  —  Want  of  Pbobablb 

Cause. 

Malice  in  the  instigation  of  a  criminal 
prosecution  may  be  inferred  from  want  of  prob- 
able cause. 

[Ed.  Note. — For  cases  in  point,  see  voL  88, 
Cent  Dig.  Malicious  Prosecution,  S  67.] 

8.  Same  —  Absence  of  Probable  Cause  — 
Sufficiency  of  Evidence. 

In  a  suit  for  malicious  prosecution,  evi- 
dence held  suflScient  to  authorize  a  finding  that 
no  probable  cause  existed  for  the  charge  made 
by  defendant  against  plaintiff. 
4.  Same  — Advice  of  Counsel—Essentials 
OF  Defense— BuBDEN  of  Proof. 

In  a  suit  for  malicious  prosecution,  where 
the  advice  of  counsel  is  rehed  upon  as  a  de- 
fense, the  burden  is  on  defendant  to  show  that 
lie  sought  counsel  with  an  honest  purpose  of 
being  informed  as  to  the  law;  that  he  made  a 
full,  correct,  and  honest  disclosure  to  counsel 
of  all  the  material  facts  in  his  knowledge  bear- 

*Rehearing  denied  March  87,  ldO& 
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_  on  plaintiff's  guilt ;  and  that  he  was  \n  good 
faith  guided  by  the  advice  of  counsel  in  caus- 
ing plaintiff's  arrest. 
6.  Same— SuFFioiENOT  of  Evidence. 

In  a  suit  for  malicious  prosecution,  evi- 
dence held  sufficient  to  authorise  a  finding  that 
defendant's  detective,  who  instigated  the  prose- 
cution, had  not  made  to  the  attorney  who  ad- 
vised the  prosecution  a  full,  correct,  and  honest 
disclosure  of  the  facts  which  he  knew  or  should 
have  known  after  a  reasonably  careful  investi- 
gation bearing  on  defendant's  guilt. 
6.  Same— Acts  of  Acent— Liabilitt  of  De- 
fendant. 

A  detective  employed  by  defendant,  and  on 
whose  information  alone  a  warrant  for  plain- 
tiff's arrest  was  sworn  out  by  defendant,  is  to 
be  regarded  as  the  agent  of  defendant  in  insti- 
gating the  prosecution. 
Buchanan,  J.,  dissenting. 

Error  to  Chrcuit  Court,   Norfolk  County. 

Action  by  A.  H.  Evans  against  the  At- 
lantic Coast  Line  Railway.  There  was  a 
judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Rehearing  denied. 

Herbert  L^  Britton  and  Jeffries  &  Law- 
less, for  plaintiff  in  error.  Brooke  A  Elliott, 
for  defendant  in  error. 

KEITH,  P.  On  the  23d  of  December, 
1900,  the  Atlantic  Coast  Line  Railway  pro- 
cured a  warrant  for  the  arrest  of  A.  EL 
Evans,  charging  him  with  the  larceny  of  a 
pair  of  shoes,  the  goods  and  chattels  of  the 
company.  The  prisoner  was  taken  before  a 
justice  of  the  peace  and  found  guilty.  From 
this  judgment  he  appealed  to  the  county 
court  of  Norfolk  county,  where  the  case  was 
continued,  from  time  to  time,  until  the  17th 
of  July,  1901,  when  it  was  dismissed,  and 
the  prosecution  finally  terminated.  There- 
upon Evans  brought  suit  against  the  At- 
lantic Coast  Line  Railway,  charging  it  with 
having  maliciously  and  without  probable 
cause  charged  him  with  larceny  and  caused 
his  arrest,  and  dalming  damages. 

This  action  was  tried,  and  the  jury  rendered 
a  verdict  in  favor  of  Evans  for  $2,000,  which 
was  set  aside  as  being  contrary  to  tbe  law 
and  the  evidence,  to  which  order  the  plain- 
tiff excepted  and  tendered  a  bill  of  excep- 
tions which  contains  a  record  of  the  pro- 
ceedings upon  that  trial,  which  was  signed 
and  made  a  part  of  the  record.  At  a  sub- 
sequent day  the  whole  matter  of  law  and 
fact  was  submitted  to  the  court,  which  en- 
tered judgment  for  the  defendant;  and  there- 
upon a  writ  of  error  was  obtained  from  this 
court 

The  only  questions  which  we  need  to  con- 
sider are  those  relating  to  the  first  trial.  It 
is  contended  on  behalf  of  plaintiff  In  error 
that  the  court  erred  in  setting  aside  the  ver- 
dict, that  the  Jury  had  been  properly  in- 
structed, and  the  evidence  warranted  their 
finding. 

In  Scott  V.  Shelor,  28  Grat  891,  It  was 
held  that  in  an  action  for  malicious  prosecu- 
tion, to  warrant  a  verdict  and  judgment  for 
damages,  it  must  be  proved  on  the  part  of 
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the  plaintiff,  first,  that  the  prosecution  al- 
leged in  the  declaration  has  been  set  on 
foot  and  conducted  to  its  termination,  and 
that  it  ended  in  the  final  acquittal  and  dis- 
charge of  the  plaintiff;  second,  that  it  was 
instigated  or  procured  by  the  co-operation 
of  the  defendant;  third,  that  it  was  without 
XMX>bable  cause;  fourth,  that  it  was  malicious. 

In  Graves  v.  Scott,  104  Va.  — ,  51  S.  B. 
821,  it  was  held  that  the  first  requirement  is ' 
sufficiently  met  where  it  appears  that  the 
particular  prosecution  has  ended  favorably 
to  the  accused,  that  th^e  need  not  be  a 
final  acquittal,  but  that  the.  reasonable  rule 
seems  to  be  *that  the  technical  prerequisite 
is  only  that  the  particular  prosecution  be 
diq;>osed  of  in  such  a  manner  that  this  can- 
not be  revived,  and  the  prosecutor,  if  he 
proceeds  further,  will  be  put  to  a  new  one.'* 

That  the  prosecution  in  this  case  had  end- 
ed, within  the  meaning  of  the  rule,  and  that 
it  was  instigated  and  procured  by  the 
co-operation  of  the  defendant,  cannot  be 
doubted. 

Malice,  it  is  said  in  Scott  v.  Shelor,  supra, 
may  be  inferred  from  the  want  of  probable 
cause,  but  want  of  probable  cause  can  never 
be  inferred  from  the  plainest  malice. 

We  shall,  therefore,  inquire  next  whether 
probable  cause  existed  in  this  case  to  justi- 
fy the  defendant  in  error  in  the  course  which 
it  pursued;  and,  if  it  shall  be  found  that 
0uch  probable  cause  did  not  exist,  its  ab- 
sence will  be  sufficient  to  warrant  the  in- 
ference of  malice. 

The  facts  are  as  follows:  Bvans  was  em- 
ployed by  the  Atlantic  Coast  Line  Railway 
as  a  watchman  at  its  Pinner's  Point  depot 
A  number  of  articles  had  been  stolen  from 
the  custody  of  the  railroad  at  that  place, 
and  it  employed  a  Richmond  detective  to 
go  down  and  make  investigation,  and,  if 
possible,  to  discover  the  thief.  The  detect- 
ive, acting  upon  information,  went  to  a  bar- 
room kept  by  one  Wllkins,  and  asked  if  cer- 
tain packages  had  been  left  there  by  Bvans. 
Wilkins  replied  that  he  was  informed  by 
Thomas,  a  colored  employ^,  that  three  bun- 
dles had  been  left  there  by  Bvans,  and 
thrown  upon  a  top  shelf  in  the  barroom. 
These  bundles  were  taken  down.  One  of 
them  contained  a  pair  of  old  trousers,  the 
■econd  a  pair  of  old  shoes,  and^  the  third 
a  pair  of  shoes  which  had  been  abstracted 
from  the  custody  of  the  railway.  Armed 
with  these  facts,  the  detective  and  the  for^ 
warding  agent  of  the  railway  company  con- 
sulted counsel,  who  advised  them  upon  the 
facts  communicated  to  him  that  there  was 
probable  cause  for  the  arrest  of  Evans. 
Thereupon  a  warrant  was  sworn  out  against 
him,  he  was  taken  before  a  Justice  of  the 
peace,  found  guilty,  an  appeal  was  taken  to 
the  county  court,  where  it  remained  for 
■ome  months,  and  was  finally  dismissed  by 
the  court 

The  testimony  for  the  plaintift  in  error 
tended  to  prove  the  following  facts:    That  in 


the  latter  part  of  September,  or  early  In  Oc- 
tober, 1900,  he  had  been  down  in  North  Caro- 
lina, where  he  had  formerly  resided,  and  that 
upon  his  return,  which  was  not  later  than 
the  10th  or  12th  of  October,  he  left'  three 
packages  at  the  barroom  of  Wilkins,  with 
the  colored  employ^  Thomas;  that  one  of 
these  packages  contained  an  old  pair  of  trou- 
sers, another  an  old  pair  of  shoes,  and  the 
third  a  pair  of  new  shoes  which  he  had  pur- 
chased when  in  North  Carolina. 

It  further  appeared  that  on  October  18, 
1900,  a  shipment  of  shoes  was  made  by  A. 
B.  Nettleton,  of  Syracuse,  N.  Y.,  to  Bullock 
&  Fleming,  of  Montgomery,  Ala.,  and  that  it 
was  from  this  lot  of  shoes  the  pair  was  taken, 
with  the  larceny  of  which  Bvans  was  charged. 

Shoes  shipped  by  freight  from  Syracuse^ 
N.  Y.,  would  not  reach  Pinner's  Point  in  less 
than  two  or  three  days;  or,  however  that 
may  be,  it  is  certain  that  shoes  which  were 
shipped  from  that  point  on  October  13th  were 
not  at  Pinner's  Point  on  October  12th.  It  is 
highly  probable  that  they  were  not  there 
for  several  days  after  their  shipment  Ac- 
cording to  the  testimony  of  Thomas,  the  only 
shoes  belonging  to  Evans,  left  by  him,  or 
any  one  for  him,  at  the  barroom  of  Wilkins, 
were  left  not  later  than  the  12th  day  of 
October. 

It  further  appears  that  the  depository  of 
the  shoes  was  not  under  the  control  of  Evans, 
nor  used  exclusively  by  him;  that  it  was  a 
place  in  which,  or  at  which,  the  patrons  of 
Wilkins'  barroom  were  in  the  habit  of  leav- 
ing packages;  and  that  several  were  so  left 
during  the  period  covered  by  this  investiga- 
tion. Upon  these  facts  we  think  the  Jury 
were  warranted  'in  finding  that  no  probable 
cause  existed  for  the  charge  made  against 
Bvans. 

But  it  is  said  that  the  railroad  is  protected 
by  the  advice  of  counsel. 

In  order  that  such  advice  may  be  a  shield 
against  a  suit  for  malicious  prosecution,  the 
burden  is  on  the  defendant  to  prove  that  he 
sought  counsel  with  an  honest  purpose  of 
being  informed  as  to  the  law ;  that  he  made 
a  full,  correct  and  honest  disclosure  to  his 
counsel  of  all  material  facts  In  his  knowledge 
bearing  on  the  guilt  of  the  plaintiff ;  and  that 
he  was  in  good  faith  guided  by  the  advice  of 
counsel  in  causing  the  arrest  of  the  plaintiff. 
Jones  V.  Morris,  97  Va.  48,  88  S.  B.  277. 

When  the  detective  went  to  confer  with 
counsel  as  to  the  propriety  of  the  arrest,  he 
told  him  that  he  had  found  shoes  which  cor- 
responded with  the  mark  and  the  number  of 
the  shoes  which  had  been  shipped  by  Nettle- 
ton  &  Co.  to  Bullock  &  Fleming  over  the 
Atlantic  Coast  Line  road;  that  he  had  found 
them  at  Wilkins'  barroom ;  that  Evans  had  a 
room  there ;  that  he  was  a  watchman  for  the 
Atlantic  Coast  line,  and  that  he  had  a 
room  there  in  which  to  sleep  in  the  daytime, 
or  the  nighttime,  when  he  was  off  duty;  that 
the  shoes  were  not  found  in  Bvans'  room, 
but  in  Wilkins*  barroom,  but  they  had  been 
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left  there  by  Erans  for  safekeeping ;  that  he 
bad  not  taken  them  upstairs  to  his  room  as 
a  mere  matter  of  conyenience,  saying  that  he 
would  call  for  them.  The  attorney  ''inquired 
who  would  testify  to  that,  or  who  would  say 
that  they  were  brought  there  by  Evans,  and 
the  reply  was  that  Wllklns  or  his  man  in  the 
store  bad  giyen  him  that  information;  that 
the  shoes  were  not  the  only  bundle  that  was 
left  there  at  the  same  time,  but  there  were 
two  other  bundles,  one  an  old  pair  of  trou- 
sers and  the  other  an  old  pair  of  shoes ;  that 
they  had  all  been  left  at  the  same  time,  and 
the  trousers  and  old  shoes  and  the  new  shoes 
had  all  been  brought  there  at  the  same  time 
And  left  by  Evans."  The  attorn^  then  made 
Inquiry  as  to  "whether  it  was  certain  that 
WUklna,  or  Wllklns'  people,  would  testify 
to  the  fact  that  the  shoes  had  been  brought 
there  by  Evans,  if  there  was  any  doubt  about 
that  fact,  and  he  was  Informed  that  there 
was  not,  and  that  these  witnesses  would  tes- 
tify to  that  fact"  And  thereupon  the  at- 
torney said:  *•  'Why,  you  have  got  a  case  that 
the  law  itself  makes  a  case  of  prima  facie 
guilt  Here  the  goods  are  stolen,  and  they 
are  found  in  the  possession  recently  of  a 
party  who  has  no  title  to  them,  and,  aa  we 
lawyers  call  it,  it  Is  the  recent  possession  of 
stolen  goods  which  makes  it  a  prima  facie 
case* — and  that  the  men  should  be  arrested." 
In  order  to  Impress  the  Importance  of  the 
fact  upon  the  detective,  the  attorney  told  him 
that  "it  was  a  vital  question  that  there  would 
be  testimony  of  Wilkins  or  his  clerk  that  the 
shoes  had  been  left  there  by  Evans" ;  and  he 
was  assured  that  such  testimony  would  be 
adduced. 

The  facts,  as  they  appear  in  the  record, 
upon  that  point  are  as  follows:  That,  when 
the  detective  went  to  Wilkins,  he  was  told 
that  Wilkins  knew  nothing  upon  the  subject, 
except  what  he  had  been  told  by  Thomas. 
The  detective  in  his  testimony  states  that  he 
went  to  Wllklns'  barroom  and  asked  If  Evans 
had  left  any  parcels  there,  and  Wilkins  re- 
plied that  Thomas  had  told  him  that  Evans 
had  left  some  parcels  there.  These  parcels 
were  examined,  and  among  them  were  found 
the  shoes  which  had  been  stolen.  He  told 
Wilkins  to  keep  the  new  shoes  subject  to  his 
order  and  not  to  surrender  them  to  EiVans; 
and  his  testimony  then  proceeds: 

"Was  that  the  time  you  saw  the  negro 
Peter? 

"I  saw  the  negro  that  evening. 

"Ton  saw  the  negro  after  you  left  Wilkins? 

"I  waited  there  for  him,  and  saw  him  that 
evening.  I  waited  around  there  until  I  saw 
him.  I  had  a  talk  with  Thomas,  and  Thomas 
told  me  Peter  was  the  one  that  brought  them 
there,  and  I  saw  Peter,  and  he  told  me  he 
went  to  Mr.  Evans'  boarding  house  and 
brought  them  there." 

That  is  the  only  conversation  which  the  de- 
tective claims  to  have  had  with  Thomas.  In 
a  former  part  of  his  testimony  he  was  asked 
with  respect  to  the  same  occasion:  • 


"Did  you  question  Thomas? 

"No,  sir;  I  did  not 

"Do  you  know,  or  did  you  inquire,  when 
Evans  had  brought  any  shoes  to  WUkina* 
barroom? 

"Yes,  sir. 

"From  whom  did  you  inquire,  and  what 
answers  did  you  receive? 

"I  got  the  message  there  that  Peter  had 
brought  the  shoes  there.  Mr.  Evans  had  got 
Peter  to  go  after  these  things,  I  think  from 
Oounty  street,  and  bring  them  down  to  the 
bar,  and  then  Peter  stated  to  me  that  he 
carried  the  shoes  there  and  that  Mr.  Evans 
got  him  to  carry  the  carton  boxes  out  in  ttie 
back  yard  and  bum  them ;  but,  as  I  told  you 
before,  that  is  hearsay  evidence.  I  don't 
know  whether  Mr.  Evans  did  that,  but  that 
is  the  information  that  Peter  gave  me  after 
I  got  the  shoes." 

Thomas  denies  that  he  was  ever  question-  > 
ed  upon  the  subject  by  the  detective,  the  de- 
tective both  affirms  and  denies,  and  the  jury, 
we  think,  may  well  have  believed  the  state- 
ment of  Thomas.  Upon  this  vital  question, 
therefore,  as  to  who  left  the  shoes  at  the 
barroom,  the  only  evidence  is  that  Wilkins 
told  the  detective  that  he  had  been  told  by 
Thomas  that  the  shoes  had  been  left  there  by 
Evans.  Now,  if  the  detective  had  made  care- 
ful inquiry  of  Thomas,  he  would  have  learned 
that  the  packages  to  which  Thomas  referre^ 
had  been  left  there  not  later  than  the  12U: 
of  October,  and  that  the  shoes  which  wore 
charged  as  the  subject  of  theft  did  not  leave 
Syracuse  until  the  13th  day  of  October.  Whe 
detective  says  that  he  talked  with  Thomas, 
but  Thomas  denies  this;  and,  if  the  detective 
ever  examined  him  at  all  upon  the  subject 
he  must  have  done  so  in  a  very  perfunctory 
manner,  for  he  failed  to  elicit  the  important 
fact  as  to  the  date  at  which  the  packages 
had  been  left  by  Evans.  Wilkins  knew  noth- 
ing except  what  he  had  heard  from  Thomas, 
and  so  informed  the  detective.  The  whole 
case,  then,  turns  upon  the  statement  of 
Thomas,  who,  as  we  have  seen,  denies  that 
he  was  questioned  by  the  detective,  or  that 
he  made  to  him  any  statement  whatever. 

Upon  this  state  of  facts  the  jury  found 
that  there  was  no  probable  cause  for  suing 
out  the  warrant  and  that  there  had  not  been 
a  full,  correct,  and  honest  disclosure  made  to 
counsel  of  the  material  facts  within  the 
knowledge  of  the  detective,  or  which  should 
have  been  within  his  knowledge  had  he  made 
a  reasonably  careful  investigation  bearing 
on  the  guilt  of  the  plaintiff.  It  was  solely 
upon  the  Information  of  the  detective  that 
the  warrant  was  sworn  out  and  he  is,  there- 
fore, to  be  regarded  as  the  agent  of  the  rail- 
road company. 

The  instructions  given  to  the  jury  at  the 
trial  correctly  stated  the  law,  and  the  facts 
were  sufficient  to  support  the  verdict.  We 
are  therefore  of  opinion  that  the  court  erred 
in  setting  it  aside^  and  this  court  will  proceed 
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to  enter  sncb  Judgment  as  the  circuit  court 
ought  to  have  entered. 

BUOHANAN,  J.  (dissenting).  I  cannot  con- 
cur in  the  opinion  of  the  majority  of  the 
court  It  seems  to  me  the  trial  court  prop- 
erly set  aside  the  verdict  of  the  Jury  on  the 
first  trial,  and  that  the  Judgment  complained 
of  should  be  affirmed. 

Independently  of  the  advice  of  counsel  and 
of  the  fact  that  the  plaintiff  was  convicted 
by  the  Justice  before  whom  he  was  tried,  it 
seems  to  me  the  uncontradicted  evidence  In 
this  case  shows  that,  when  the  railway  com- 
pany instituted  the  prosecution  complained 
of,  it  had  knowledge  of  such  a  state  of  facts 
and  circumstances  as  would  excite  the  be- 
lief in  a  reasonable  mind  acting  on  such  facts 
and  circumstances  that  the  plaintiff  was 
guilty  of  the  crime  for  which  he  was  prose- 
cuted. This  being  so,  it  had  probable  cause 
for  Its  action,  and  Is  not  liable  In  this  case 
for  damages,  although  it  subsequently  ap- 
peared that  the  plaintiff  was  not  guilty. 

If  the  facts  and  circumstances  disclosed  by 
this  record  are  not  sufficient  to  defeat  a  re- 
covery in  a  suit  for  malicious  prosecution, 
the  public  interests  will  suffer,  for  few  per- 
sons will  be  willing  to  run  the  rislc  of  being 
mulcted  in  heavy  damages  because  of  honest 
mistakes  made  in  instituting  criminal  prose- 
cutions. 

It  does  seem  hard  that  a  man  may  be  prose- 
cuted for  a  supposed  crime,  and  yet  have  no 
redress  against  the  prosecutor,  and  yet  this 
must  frequently  be  so,  for  the  preservation 
of  the  peace  and  order  of  society  requires 
that  even  the  innocent  may  be  compelled  to 
submit  to  such  inconvenience  and  hardship 
rather  than  citizens  should  be  deterred  from 
instituting  prosecutions  where  there  is  rea- 
sonable or  probable  cause  to  believe  the  ac- 
cused guilty.  Good  faith  on  the  part  of  the 
prosecutor  is  always  an  important,  If  not  a 
vital,  element  of  inquiry,  and  is  always  a 
sufficient  Justification,  except  where  an  un- 
reasonable credulity  is  manifested,  in  indu- 
cing the  prosecutor  to  draw  conclusions  of 
guilt  which  persons  of  ordinary  prudence  and 
Judgment  would  not  have  drawn.  Newell 
on  Malicious  Pros.  269. 

The  prosecution  complained  of  was,  In 
my  Judgment,  Instituted  in  good  faith  and 
with  probable  cause,  and  the  prosecutor 
should  not  be  held  liable  for  damages  In 
this  action. 

(105  Va.  155)  ■== 

REDWOOD  et  al. 

(Supreme  Court  of  Appeals  of  Virginia. 

1,   1906.) 
L  Fraud — ^Evidence — Character  op  Proof. 

Fraud,  while  provable  either  by  positive 
and  direct  evidence  or  by  facts  and  circum- 
Btances  affording  a  conclusion  of  fraud,  must 
be  affirmatively  proved  by  clear  and  satisfactory 
evidence. 

[Ed.  Note. — For  cases  in  point,  see  voL  23, 
Cent  Dig.  Fraud,  §S  55-IS9.1 
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2.  Corporations — Contracts — Ultra  Vires. 
VHiere  a  corporation  was  authorized  by  its 
charter  to  borrow  money  and  to  issue  bonds 
secured  by  mortgage  therefor,  and  it  accord- 
ingly executed  a  mortgage  deed  of  trust  to  se- 
cure an  authorized  issue  of  l>oDds  of  the  value 
of  $1,000,000,  but  it  was  stipulated  in  the  reso- 
lution authorizing  the  mortgage  and  bonds  that 
not  more  than  $500,000  worth  of  bonds  should 
be  issued  except  on  the  written  consent  of  two- 
thirds  of  the  stockholders  and  of  the  trustee, 
and  more  than  $500,000  worth  of  bonds  were 
issued  without  any  objection  being  made,  a 
subsequent  issue  of  bonds  within  the  $1,000,000 
limit,  upon  the  written  request  of  two-thirds  of 
the  stockholders  and  of  the  substituted  trustee 
in  the  mortgage,  for  the  purpose  of  paying 
debts  of  the  company  and  otherwise  promoting 
its  interests,  was  not  ultra  vires. 

Appeal  from  Hustings  Court  of  City  of 
Petersburg. 

Bill  In  equity  by  Philip  Rogers  and  others 
against  John  Redwood  and  others.  From  a 
decree  in  favor  of  complainants,  respondents 
appeal.    AflQrmed. 

Rehearing  denied. 

Munford,  Hunton,  Williams  &  Anderson, 
and  A.  B.  Guigon,  for  appellants.  Alexander 
Hamilton  and  Leake  &  Carter,  for  appellees. 

HARRISON,  J.  This  litigation  Involves 
the  right  of  the  appellants  to  have  canceled 
by  a  court  of  equity  certain  bonds  issued  by 
the  Southslde  Railway  &  Development  Com- 
pany, and  now  held  by  the  appellees. 

The  Southslde  Railway  &  Development 
Company  was  incorporated  by  an  act  of  the 
General  Assembly  of  Virginia  in  1898,  with 
power  to  establish  and  maintain  the  business 
of  a  general  electric  and  railway  company. 
By  its  charter  the  company  was  authorized  to 
borrow  money  and  to  issue  bonds  therefor, 
secured  by  mortgage  upon  any  or  all  of  Its 
property ;  to  dispose  of  its  property  by  sale, 
lease,  or  otherwise ;  and  to  consolidate  with 
any  other  company  or  companies  incorporated 
for  the  purpose  of  manufacturing  or  purchas- 
ing electricity,  or  having  the  power  so  to  do. 

For  the  purpose  of  raising  money  with 
which  to  pay  for  certain  property  acquired  by 
it,  and  for  other  purposes  of  the  corporation, 
as  therein  set  forth,  the  Southslde  Railway 
&  Development  Company,  on  July  1,  1899, 
executed  to  the  Richmond  Trust  &  Safe  De- 
posit Company,  as  trustee,  a  mortgage  deed  of 
trust,  conveying  all  of  its  property  and  fran- 
chises tnen  owned  or  thereafter  acquired 
during  the  existence  of  such  mortgage,  to 
secure  an  authorized  issue  of  $1,000,000  face 
value  of  its  first  mortgage  coupon  bonds, 
bearing  Interest  at  the  rate  of  5  per  cent,  per 
annum ;  the  principal  being  payable  50  years 
after  date.  By  the  terms  of  the  resolution 
authorizing  this  mortgage  and  the  bonds 
Issued  thereunder,  it  was  provide  that  not 
more  than  $500,000  of  these  bonds  should  be 
issued,  except  on  the  vote  or  assent  In  writing 
therefor  of  two-thirds  of  the  stockholders  of 
the  company,  and  also  upon  the  written  assent 
of  the  Richmond  Trust  &  Safe  Deposit  Com- 
pany, trustee. 
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It  appears  that  $500,000  face  value  of  these 
bonds  were  immediately  issued,  and  that 
thereafter  additional  bonds  were  issued  to  the 
amount  of  $140,000,  making  the  total  out- 
standing bonds,  as  of  August  1,  1901,  of  the 
aggregate  face  value  of  $640,000.  These 
bonds,  thus  issued,  are  held  by  the  appellants, 
and  their  validity  is  not  questioned. 

Subsequently  the  company  made  a  further 
Issue  of  $360,000,  face  value,  of  bonds,  thus 
completing  the  $1,000,000  of  bonds  authorized 
by  the  mortgage.  These  last-mentioned  bonds, 
aggregating  $960,000,  are  held  by  the  appel- 
lees, and  their  validity  is  called  In  question 
by  this  controversy. 

The  contention  of  appellants,  in  brief,  is 
that  they  are  the  holders  of  $640,000  of  the 
bonds  of  the  Southside  Railway  &  Develop- 
ment Compa.iy,  which  were  legally  issued; 
and  their  effort  is  to  require  the  cancellation 
of  the  $360,000  of  bonds  of  the  same  company 
held  by  appellees,  which,  it  is  claimed,  were 
illegally  issued,  to  the  Injury  and  waste  of 
the  security  for  the  bonds  of  appellants. 

The  grounds  for  this  contention  are  (1) 
that  the  Issue  of  the  bonds  held  by  the  appel- 
lees was  induced  by  the  fraud  of  <3eorge  B. 
Fisher,  who  owned  a  controlling  interest  in 
the  stock  of  the  company,  and  that  such 
bonds  are  therefore  void  in  the  hands  of 
EHsher  or  any  other  party  having  knowledge 
of  the  facts  with  relation  to  such  transac- 
tion; and  <2)  that,  irrespective  of  the  ques- 
tion of  actual  fraud,  the  issue  of  the  bonds  by 
the  company,  under  the  facts  and  circum- 
stances of  the  case,  was  an  ultra  vires  act, 
and  that  therefore  such  bonds  are  subject  to 
cancellation  In  the  hands  of  any  party  having 
knowledge  of  the  facts. 

The  charge  of  fraud  Is  one  easily  made,  and 
the  burden  is  upon  the  party  alleging  it  to 
establish  its  existence,  not  by  doubtful  and 
Ixioonclusive  evidence,  but  clearly  and  conclu- 
sively. lYaud  cannot  be  presumed.  It  nuist 
be  proved  by  clear  and  satisfactory  evidence. 
It  is  true  that  fraud  need  not  be  proved  by 
positive  and  direct  evidence,  but  may  be  es- 
tablished by  facts  and  circumstances  sufficient 
to  support  the  conclusion  of  fraud.  But 
whether  it  be  shown  by  direct  and  positive 
evidence,  or  established  by  circumstances,  the 
proof  must  be  clear  and  convincing,  and  such 
as  to  satisfy  the  conscience  of  the  chancellor, 
who  should  be  cautious  not  to  lend  too  ready 
an  ear  to  the  charge.  Story's  Bq.  vol.  1,  S 
190&;  Herring  v.  WIckham,  29  Grat  628, 
26  Am.  Rep.  405;  Moore  v.  UUman,  80  Va. 
307}  Gregory  v.  Peoples,  80  Va.  355;  Engle- 
by  V.  Harvey,  93  Va.  440,  25  S.  E.  225; 
Jordan  v.  Liggan,  95  Va.  616,  29  S.  E.  330; 
Alsop  V.  Catlett,  97  Va.  364,  34  S.  B.  48. 

It  would  serve  no  good  purpose,  and  would, 
indeed,  be  impossible  to  review  In  detail  with- 
in the  limits  of  an  opinion  of  reasonable 
length,  facts  and  circumstances  which  are 
covered  by  a  record  of  more  than  700  printed 
pages.  It  must  suffice,  therefore,  to  say  that, 
having  in  view  the  rules  governing  this  class 


of  cases,  which  are  so  well  established  by  the 
authorities  cited,  we  have,  with  due  regard  to 
the  rights  of  all  the  parties  concerned,  after  a 
careful  consideration  of  the  record,  reached 
the  conclusion  that  the  charge  of  fraud  is  not 
sustained  with  such  clearness  as  to  justify  a 
court  of  equity  in  canceling  the  bonds  held  by 
the  appellees,  on  the  ground  that  their  issu- 
ance was  the  result  of  bad  faith. 

We  are  further  of  opinion  that.  In  issuing 
the  bonds  now  held  by  the  appellees,  the 
Southside  Railway  &  Development  Company 
was  not  guilty  of  an  ultra  vires  act  The  com- 
pany certainly  had  the  power,  both  under  its 
charter  and  under  the  terms  of  the  mortgage, 
to  Issue  these  bonds  for  a  lawful  purpose. 
They  were  issued,  as  provided  by  the  mort- 
gage, upon  the  written  request  of  two-thirds 
of  the  stockholders,  and  upon  the  written  con- 
sent of  the  substituted  trustee  In  such  mort- 
gage; and  were  Issued,  as  expressed  In  the 
resolutions  adopted  by  the  board  of  directors, 
for  the  purpose  of  paying  debt  already 
created,  and  otherwise  promoting  the  inter- 
ests of  the  company. 

The  contention  that  the  bonds  were  issued 
in  an  unlawful  manner  rests  chiefly  upon 
the  same  facts  and  circumstances  which  were 
relied  on  to  support  the  charge  of  fraud. 
The  same  consideration  of  the  record  which 
led  to  the  conclusion  that  the  alleged  fraud 
was  not  established  constrains  us  to  hold  that 
there  is  no  sufficient  ground  for  the  position 
that  the  bonds  were  issued  in  an  unlawful 
manner. 

In  the  view  we  have  taken  of  the  case,  it  is 
unnecessary  to  consider  the  demurrer  filed  by 
the  appellees  to  the  cross-bill  of  appellants. 

Upon  the  whole  case,  we  are  of  opinion  that 
there  is  no  error  in  the  decree  appealed  from, 
and  it  must  be  affirmed. 

(8»  W.  V^  434) 

HARVEY  V.  RYAN. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  27,  1906.) 

1.  iNJiTNcnoN — Sale   of   Land — Collection 
OF  Price — ^Defective  Title.. 

Bquity  will  enjoin  the  collection  of  pur- 
chase money  on  land  where  the  vendee  is  in 
possession  under  conveyance  with  covenants  of 
general  warranty,  where  the  title  to  the  land  is 
questioned  by  suit,  prosecuted,  or  threatened,  or 
where  it  is  clearly  shown  to  be  defective. 

[Ed.  Note.'— For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Injunction,  8  42.] 

2.  Same. 

Such  injunction  will  not  be  granted  unless 
the  bill  alleges  facts  showing  a  clear  outstanding 
title  in  a  stranger,  and  the  burden  will  be  on 
the  plaintiff  to  prove  the  existence  of  that  title. 
Allegations  of  defect  of  title,  which  do  not  show 
in  what  respect  such  defect  exists,  or  facta 
which  establish  nothing  more  than  that  the 
title  is  doubtful  or  unmarketable,  will  not  sup- 
port the  application  for  an  injunction. 

3.  Same — Eviction  of  Vendee. 

Where  a  vendee  has  entered  into  possession 
of  land,  under  deed  with  covenants  of  general 
warranty,  and  in  an  action  of  ejectment  a 
stranger  asserts  title  to  and  recovers  the  land, 
and  the  vendee  is  evicted,  equity  will  enjoin 
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the  collection  of  the  purchase  money  due  the 
vendor  therefor,  upon  proi>er  bill  filed  for  that 
purpose. 

[Ed.  Note. — ^For  cases  in  point,  see  yd.  27, 
Cent  Dig.  Injunction,  S  43.] 

4,  Same — Remedy  at  Law. 

At  common  law,  the  defense  of  failure  of 
consideration  could  not  be  interposed,  nor  dam- 
ages for  a  breach  of  warranty  of  title  claimed  by 
way  of  recoupment,  against  a  sealed  instrument. 
But  while,  under  our  statute,  these  defenses 
can  be  made  at  law,  yet  where,  but  for  the  stat- 
ute, equity  would  have  jurisdiction,  such  equi- 
table remedy  is  not  taken  away,  because  the 
remedy  at  law  is  given  by  statute. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  by  H:  C.  Harvey,  executor,  against  M. 
B.  Ryan  and  others.  Decree  for  defend- 
ants, and  plaintifl  appeals.    Reversed. 

Wyatt  A  Graham,  for  appellant  Simms 
&  Enslow,  for  appellees. 

SANDERS,  J.  On  the  2l6t  day  of  June, 
1888,  M.  B.  Ryan,  by  deed  with  covenants 
of  general  warranty  of  title,  conveyed  to 
Robert  T.  Harvey  a  certain  lot  in  the  city 
of  Huntington,  in  consideration  of  which 
Harvey  executed  his  bond  for  $450,  payable 
to  Ryan.  Ryan*s  grantor  was  one  Andrew 
QrifBth,  who  bought  the  lot  of  the  Central 
Land  Conipany.  Harvey  placed  a  dwelling 
upon  this  lot  shortly  after  his  purchase,  and 
on  the  23d  day  of  December,  1885,  John  B. 
Laidley,  claimant  of  the  lot,  instituted,  in 
the  circuit  court  of  Cabell  county,  an  action 
of  ejectment  for  the  recovery  thereof, 
against  Harvey's  tenant,  and,  by  an  order 
of  court,  Harvey  was  substituted  as  de- 
fendant in  the  action.  After  the  institution 
of  the  action  of  ejectment,  Griffith,  as  as- 
signee of  Ryan,  brought  an  action  of  as- 
sumpsit in  the  circuit  court  of  Cabell  coun- 
ty, on  the  note  executed  by  Harvey  to  Ryan, 
whereupon  Harvey  filed  his  bill,  setting  up 
the  facts  of  the  purchase,  the  execution  of 
the  note,  the  pendency  of  the  action  of  eject- 
ment, and  further  alleging  that  some  time 
in  the  year  1882,  John  B.  Laidley  instituted 
an  action  of  ejectment  against  the  Central 
Land  Company  to  recover  possession  of  a 
certain  tract  of  land  in  the  city  of  Hunting- 
ton, within  which  tract  was  included  the 
whole  of  the  lot  in  question  and  that  in  ^aid 
action  the  Supreme  Court  of  this  state  de- 
cided that- the  acknowledgment  ef  the  gran- 
tor, in  the  deed  to  the  Central  Land  Com- 
pany, was  defective,  and  that  in  all  proba- 
bility, Laidley  would  be  adjudged  the  law- 
ful owner  of  the  lot  in  question.  The  bill, 
after  alleging  that  Ryan  and  Griffith  were 
nonresidents,  and  insolvent,  prayed  that  an 
injunction  might  be  awarded,  restraining 
the  prosecution  of  the  action  of  assumpsit 
until  the  matter  respecting  the  title  to  the 
lot  was  adjudicated,  which  injunction  was 
granted.  The  action  of  ejectment  brought 
by  Laidley  against  Harvey  was  determined 
in  September,  1900,  it  being  ascertained  by 
the  final  Judgment  entered  therein  that  the 


plaintiff  had  an  estate  in  fee  simple  in  the 
lot,  and  that  the  value  thereof,  without 
improvements,  was  $450,  and  the  value  of 
the  improvements  made  thereon  by  Harvey 
was  $1,000.  Laidley  elected  to  relinquish 
his  estate  in  the  lot  to  Harvey,  at  the  value  as- 
certained. The  parties  to  this  suit  having  all  de- 
parted this  life,  the  same  was  revived  in  the 
name  of  and  against  the  personal  repre- 
sentatives of  such  respective  deceased  par- 
ties. On  the  28d  day  of  July,  1901,  the  exec- 
utor of  R.  T.  Harvey,  deceased,  filed  an 
amended  and  supplemental  bill,  which,  after 
adopting  the  allegations  of  the  original  bill, 
and  stating  the  result  of  the  determination 
of  the  action  of  ejectment,  alleged  that  Ryan 
and  Griffith,  though  often  requested,  had 
failed,  and  refused  to  protect  Harvey's  title 
to  the  lot,  and  especially  the  improvements 
thereon,  and  that  Harvey  was  compelled  to 
and  did  pay  the  Judgment,  interest,  and 
costs,  which  exceeded  any  sum  which  might 
be  due  on  the  purchase-money  note;  that 
Harvey  paid  said  purchase  money,  interest, 
and  costs  through  his  attorney,  Z.  T.  Vin- 
son, who  procured  an  assignment  of  the 
Judgment  from  Laidley  to  himself;  that  aft- 
er the  death  of  Harvey,  without  the  knowl- 
edge of  his  executor,  the  lot  was  advertised 
for  sale  under  the  order  of  sale  entered  in 
the  action  of  ejectment,  and  sold,  and  pur- 
chased by  Rufus  Switzer,  to  whom  Vinson 
had  transferred  the  assignment  from  Laid- 
ley; that  the  Central  Land  Company,  through 
its  attorneys,  had  promised  to  save  harm- 
less all  of  its  grantees  in  the  property  claim- 
ed by  Laidley,  but  the  company  failing  to 
do  so,  as  to  this  lot,  the  executor  of  Harvey, 
at  the  March  term,  1904,  of  the  circuit  coxurt 
procured  an  order  to  be  entered,  showing 
ttiat  the  Judgment  and  costs  in  the  action 
of  ejectment  had  been  paid,  and  the  sale 
was  thereupon  set  aside,  and  the  action  dis- 
missed. The  amended  and  supplemental  bill 
averred  that  Ryan  and  Griffith  were  both 
nonresidents,  and  died,  insolvent,  in  the 
state  of  Ohio,  and  prayed  that  the  injunc- 
tion awarded  R.  T.  Harvey  be  made  per- 
petual, that  the  action  of  assumpsit  be  or- 
dered dismissed,  the  bond  canceled,  and  sur- 
rendered, and  for  general  relief.  The  ad- 
ministrator of  Griffith  and  Ryan  appeared 
and  demurred  to  the  original,  and  amended 
and  supplemental  bills,  and  moved  to  dis- 
solve the  injunction  and  dismiss  the  suit, 
wliich  motions  the  court  sustained,  and  en- 
tered an  order  to  that  effect.  From  this 
order  the  executor  has  appealed. 

The  single  question  presented  by  the  bill 
is  whether  or  not  equity  has  Jurisdiction  to 
grant  the  relief  sought  or  whether  the  plain- 
tiff should  be  relegated  to  his  remedy  at  law. 
To  determine  this  question  it  will  be  neces- 
sary to  know  when  equity  will  enjoin  the 
collection  of  purchase  money  due  the  vendor, 
when  the  contract  has  been  fully  executed 
by  a  conveyance  to  the  vendee,  with  cove- 
nants of  general  warranty  of  title.    Wboi 
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we  have  determined  this  question,  the  facts 
will  be  found  to  be  of  easy  application. 
The  authorities  in  the  different  states  are 
clearly  at  variance  as  to  when  a  court  of 
equity  will  intervene  and  grant  such  relief. 
"It  is  exceedingly  difficult,  if  not  impossible, 
by  any  process  of  generalization,  to  deduce 
from  the  decided  cases  principles  of  general 
application  which  shall  serve  as  rules  for 
the  guidance  of  courts  and  practitioners." 
EUgh  on  Injunctions,  %  382.  While  such  con- 
flict exists,  yet  it  is  the  well-established,  if 
not  the  universal  rule,  that  a  court  of  equity 
will  grant  such  relief  in  cases  of  fraud  or 
mutual  mlsake,  or  where  the  covenantor  is 
Insolvent,  or  a  nonresident,  or  wh^re  to  per- 
mit the  collection  of  the  purchase  money  will 
result  in  irreparable  injury  to  the  vendee.  In 
this  state,  and  in  Virginia,  injunctions  have 
been  granted  against  proceedings  to  collect 
purchase  money,  when  there  Is  a  complete 
failure  of  title,  though  the  vendee  is  in  the 
undisturbed  possession  of  the  property,  and 
the  vendor  i^  neither  insolvent  nor  a  non- 
reeident,  and  though  no  suit  by  the  real 
owner  against  the  vendee  has  been  prose- 
cuted or  threatened.  Maupin  on  Marketable 
liand  Titles,  7d5,  says:  "The  doctrine  that 
the  covenantee  may  retain  the  purchase 
money  without  suit  prosecuted  or  threatened 
by  the  real  owner,  and  with  a  solvent  cove- 
nantor to  make  good  the  damages  when  a 
substantia]  breach  of  the  covenants  has  oc- 
curred, has  received  little,  If  any,  recogni- 
tion without  the  states  of  Virginia  and  West 
Virginia,  where  it  prevails.  It  is  there  rest- 
ed upon  the  ground  that  the  covenantee  has 
no  adequate  remedy  at  law,  there  being,  no 
right  of  action  on  the  covenant  affirmatively 
or  negatively  by  way  of  recoupment  or 
equitable  set-off,  until  eviction.  Hence,  it 
appears  that  In  those  states  there  may  be  a 
condition  of  the  title,  which  would  Justi- 
fy an  injunction  against  the  collection  of 
the  purchase  money,  and  yet  would  not  sup- 
port the  defense  of  recoupment  or  set-off  at 
law."  The  doctrine  is  now  well  settled, 
both  in  this  state  and  in  Virginia,  by  a  long 
line  of  well-considered  decisions,  beginning 
early  in  the  Jurisprudence  of  the  state  of 
Virginia,  and  followed  in  this  state,  that 
the  collection  of  the  purchase  money  will  be 
enjoined,  when  the  vendee  Is  in  possession 
under  deed  with  covenants  of  general  war- 
ranty of  title,  and  when  the  title  is  ques- 
tioned by  suit  prosecuted  or  threatened,  or 
where  the  title  is  clearly  shown  to  be  de- 
fective; but  this  doctrine  has  been  extend- 
ed farther  in  these  states  than  in  any  other 
Jurisdiction.  It  is  said  by  Judge  Green,  in 
Ralston  y.  Miller,  3  Rand.  (Va.)  49,  15  Am. 
Dec.  704:  "This  court  has,  in  favor  of  a 
purchaser,  gone  far  beyond  anything  which 
has  been  sanctioned  by  the  courts  of  chan- 
cery in  England  or  elsewhere,  in  enjoining 
the  payment  of  the  purchase  money  after 
the  purchaser  has  taken  possession  under 
ft  conveyance*  especially  with  general  war 


ranty.  Yet,  it  has  never  gone  so  far  as  to 
interfere  unless  the  title  was  questioned  by 
a  suit  either  prosecuted  or  threatened,  or 
unless  the  purchaser  could  show,  clearly 
that  the  title  was  defective."  And  this  was 
quoted  with  approval  by  Judge  Green,  of 
this  state,  in  Wamsley  v.  Stalnaker.  24 
W.  Va.  223,  and  continuing,  he  said:  'This 
is  the  view,  which,  according  to  my  under- 
standing of  the  case,  has  been  followed  in 
Virginia  and  West  Virginia,  when  the  ven- 
dee was  protected  by  a  warranty  of  titles  and 
had  not  been  evicted." 

The  case  of  Wamsley  t.  Stalnaker,  is  a 
leading  case,  giving  a  review  of  several  of 
the  Virginia  decisions  upon  this  subject,  . 
which  proceed  upon  the  theory  that  the 
purchaser  should  not  be  required  to  pay  the 
purchase  money  where  he  Is  in  great  danger 
of  losing  the  property.  He  is  not  required 
to  take  the  hazard  of  the  future  insolvency 
of  his  vendor.  No  right  of  action  would 
exist  In  favor  of  the  vendee  until  a  breach 
of  the  covenant,  and  it  being  a  covenant  of 
general  warranty  of  title,  the  breach  would 
not  occur  until  actual  or  constructive 
eviction.  In  discussing  the  question.  Judge 
Green  says  that  Judge  Tucker,  in  Koger  v. 
Kane's  Adm'r,  5  Leigh  (Va.)  608,  questions 
the  right  to  the  remedy  where  there  Is  a  cove- 
nant of  good  title,  because  such  a  covenant 
would  be  broken  the  instant  it  is  entered 
into,  If  the  title  should  be  defective.  And 
Judge  Green  also  says:  "Judge  Tucker 
bases  this  right  of  a  court  of  equity  to  en- 
Join  the  purchase  money,  though  there  is  a 
general  warranty  deed  held  by  the  purchaser. 
If  the  title  is  clearly  shown  to  be  defective, 
partly  on  the  .  ground  that  on  the  general 
warranty  the  vendee  could  not  sue  at  law 
till  he  was  evicted,  and  seemed  to  r^ard  it 
as  doubtful  whether  such  relief  in  equity 
would  be  given;  if  In  the  deed  there  were 
other  covenants,  which  could  be  sued  upon 
at  law  before  eviction,  as,  for  instance,  a 
covenant  for  good  title;  but  this  point  was 
;  not  decided,  nor  do  I  know  of  its  decision  in 
any  case  in  Virginia  or  in  West  Virginia.  It 
would  seem,  therefore,  that  the  extension  of 
the  right  of  a  court  of  equity  to  enjoin  the 
collection  of  the  purchase  money  by  the 
vendor  because  of  defect  of  title,  however 
clear,  might  perhaps  be  confined  to  the 
case,  when  there  was  no  other  covenant,  but 
the  covenant  of  warranty,  i^nd  might  not 
be  recognized,  when  there  were  also  cove- 
nants, on  which  the  vendee  could  sue  at  any 
time  at  law,  such  as  covenants  of  good 
title."  But  in  reviewing  what  Judge  Tucker 
said,  in  Koger  v.  Kane's  Adm'r,  supra,  we 
find  that  he  used  this  language:  "The  juris- 
diction thus  confessedly  exercised  by  the 
courts  of  equity  with  us,  results  from  what 
may  be  called  the  preventive  Justice  of  those 
tribunals.  It  arrests  the  compulsory  pay- 
ment of  the  purchase  money,  when  the  pur- 
chaser can  show  that  there  is  either  a  certain- 
ly, or  a  strong  probability,  that  he  must  kise 
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that  for  which  he  Is  paying  his  money.  It 
gives  him  the  relief,  too,  though  his  demand 
may  be  in  the  nature  of  unliquidated  dam- 
ages, because  he  has  no  other  means  of 
ascertaining  them.  Thus,  If  the  purchaser 
can  show  that  he  has  received  a  deed  with 
general  warranty,  and  that  the  title  is  bad, 
yet  If  he  has  not  been  evicted,  he  cannot 
maintain  covenant  at  law  and  ascertain  his 
damages  before  that  tribunal,  in  order  then 
to  set  them  off  against  the  demand.  If,  In- 
deed, there  are  covenants  of  good  title,  etc, 
it  may  be  otherwise;  and  so  it  may  often 
happen,  that  an  action  may  be  brought 
where  there  are  such  covenants  of  good  title, 
etc.,  upon  which  the  validity  of  the  title  may 
be  tested,  and  the  damages  of  the  party 
ascertained.  Whether  In  these  cases,  re- 
lief could  be  given  in  equity,  it  is  not  neces- 
sary here  to  say."  It  will  be  observed  that 
Judge  Tucker  says  it  is  not  necessary  to 
decide  this  question;  and  from  his  language 
It  would  seem  to  be  susceptible  of  the  con- 
struction given  by  Judge  Green,  if  this  were 
all  Judge  Tucker  said  on  the  subject,  but, 
continuing,  he  said:  "But  where  there  is 
only  a  covenant  of  warranty,  this  cannot  be 
done ;  and  hence,  I  conceive,  the  party  would 
be  entitled  to  the  assistance  of  a  court  of 
equity,  where  he  Is  full  handed  with  proof 
that  his  title  is  defective,  although  he  has 
not  yet  been  evicted.'*  This  would  seem  to 
indicate  that  he  thought,  after  eviction  there 
would  be  stronger  grounds  for  equity  Juris- 
diction. And  then.  In  Beale  v.  Selveley, 
8  Leigh  (Va.)  675,  Judge  Tucker  says:  "With 
us  it  cannot  be  denied  that  the  practice  has 
been  more  lax.  But  even  with  us,  relief  is 
only  given  to  a  purchaser  who  had  obtained 
his  deed,  where  there  had  been  an  actual 
eviction,  or  where  a  suit  is  depending  or 
threatened,  or  where  the  vendee,  placing  him- 
self In  the  attitude  of  the  superior  claim- 
ant, can  show  a  clear  outstanding  title  or 
Incumbrance." 

But  even  if  that  decision,  in  dealing  with 
this  question,  did  place  it  partly  upon  the 
ground  that  there  is  no  breach  of  the  cove- 
nant of  general  warranty  until  eviction,  and, 
therefore,  no  right  of  action  accrues  to  the 
vendee,  still  there  is  an  additional  reason 
why  this  remedy  should  be  extended;  that 
is,  the  remedy  of  the  vendee,  at  law,  is  not 
adequate  and  complete.  If  the  purchaser 
should  be  required  to  pay  the  purchase  mon- 
ey; and  the  suit,  prosecuted  or  threatened, 
should  result  in  a  total  loss  to  him  of  the 
property,  it  would  then  be  necessary  for  him 
to  bring  an  action  for  breach  of  the  cove- 
nant, while,  in  the  meantime,  the  covenantor 
might  have  become  insolvent  And  this 
would  also  be  true  as  to  a  vendee  who  bad 
been  evicted  by  reason  of  a  superior  title 
before  the  purchase  money  had  been  collected, 
because,  while  a  right  of  action  for  damages 
would  exist  to  the  vendee,  upon  the  covenant, 
yet  the  defense  would  not  be  available  to 
him  in  an  action  brought  against  him  upon 


a  writing  obligatory,  given  for  the  purchase 
money.  The  writing  being  under  seal,  it 
imports  consideration,  and  a  defense  of  fail- 
ure of  consideration  or  want  of  consideration 
cannot  be  interposed  to  a  writing  under  seal, 
at  common  law.  Neither  could  the  damages 
resulting  from  a  breach  of  the  covenant  of 
warranty  be  relied  on  as  a  common-law  coun- 
terclaim in  the  nature  of  recoupment,  since 
the  writing  sued  on  is  under  seal.  The 
Supreme  Court  of  Virginia,  in  Columbia 
Accident  Ass'n  v.  Rockey,  93  Va.  6S^,  25 
S.  B.  1010,  says:  "Bat  while  a  defendant, 
under  the  plea  of  nonassumpsit,  might  give 
evidence  of  matter  by  way  of  recoupment, 
or  in  diminution  of  the  damages  claimed  by 
the  plaintiff,  even  to  the  entire  defeat  of  bis 
action,  yet  it  was  not  competent  for  the 
defendant  to  recover  in  that  suit  any  dam- 
ages he  may  have  shown  in  excess  of  the 
damages  of  the  plaintiff.  If  he  wished  to 
recover  such  excess,  he  could  only  do  so  in 
an  independent  action  against  the  plaintiff. 
4  Minor's  Inst  pt  1,  793,  798.  Nor  was  It 
competent  at  common  law,  as  against  sealed, 
contracts,  to  prove  a  failure  in  the  consider- 
ation of  the  contract,  or  fraud  in  its  procure- 
ment, or  breach  of  warranty  of  title  or 
soundness  of  personal  property ;  but  the  de- 
fendant was  driven,  as  when  he  proposed  to 
recover  against  the  plaintiff  any  excess  of 
damages,  to  his  Independent  action  at  law  to 
recover  the  damages  he  had  sustained.  4 
Minor's  Inst  pt  1,  792;  Taylor  v.  King,  6 
Munf.  (Va.)  358,*  8  Am.  Dec.  746;  Burtners  v. 
Keran,  24  Grat  (Va.)  42;  and  Hayes  and 
wife  V.  Va.  M.  P.  Ass'n,  76  Va.  225.  The  ob- 
ject of  the  act  of  1831  was  to  remedy  these 
defects,  and  to  enable  a  defeadant  both  to 
make  such  defenses  to  a  suit  at  law  on 
specialties,  and  also  to  recover  against  the 
plaintiff  any  excess  of  damages  he  may  have 
sustained,  in  order  to  settle  in  one  suit  all 
the  rights  of  the  parties  arising  under  the 
contract,  and  to  prevent  circuity  of  action 
and  a  multiplicity  of  suits.  Its  object  was 
to  enlarge  the  right  of  the  defense,  and  not 
to  impair  any  previous  right  or  to  take  away 
such  defenses  where  the  law  previously  per- 
mitted them  to  be  made."  And  In  KInzie 
V.  Riely's  Ex'rs,  100  Va.  709,  42  S.  E.  872, 
It  is  held  that  damages  for  breach  of  war- 
ranty could  not  be  claimed  at  common  law 
by  way  of  recoupment  against  a  sealed  In- 
strument Sterling  Organ  Co.  v.  House,  25 
W.  Va.  83;  Williamson  v.  Cline.  40  W.  Va. 
194,  20  S.  E.  917 ;  Watkins  v.  Hopkins'  Bx'r, 
13  Grat  (Va.)  743.  It  will  therefore  be  seen 
that  although  there  is  a  breach  of  the 
covenant  of  warranty  in  the^  deed  from  Ryan 
to  Harvey,  yet  he  cannot  set  this  up  as  a 
defense  in  the  action  brought  against  him  up- 
on the  purchase-money  bond,  but  must  rely 
upon  his  separate  action  for  damap;es  for  a 
breach  of  the  covenant,  and  not  being  able 
to  make  this  defense  to  the  action  of  assump- 
sit, a  court  of  equity  will  not  require  him 
to  pay  the  money  tx)  the  vendor,  and  compel 
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him  to  resort  to  his  action  upon  the  cove- 
nant, and  take  the  hazard  of  hls.yendor's 
inaolyency.  We  fail  to  see  the  reason  for 
snch  course.  The  title  to  the  land  has  been 
adjudicated  to  be  in  Laidley,  and  Harvey 
has  been  ousted.  The  property  for  which  the 
purchase-money  bond  was  given  has  been 
totally  lost  to  him,  and  there  is  no  reason 
why  a  court  of  equity  should  not  enjoin  its 
collection.  His  legal  remedy  is  wholly  in- 
adequate. He  may  pay  the  money,  and  then 
sue  at  law  upon  the  covenant  to  recover  it 
back,  but  this  could  not  be  a  complete  and 
adequate  remedy.  The  vendor,  in  the  mean- 
time, may  have  become  totally  insolvent  This 
risk  the  vendee  will  not  be  compelled  to  ac- 
cept, but  equity  will  extend  its  aid  and  pre- 
vent the  collection  of  the  purchase  money. 
What  we  have  said  as  to  the  defenses  to  a 
sealed  instrument,  applies  to  the  common-law 
doctrine,  for,  under  our  statute,  section  6, 
c.  126,  €k)de  1899,  a  defendant  may  plead  fail- 
ure of  consideration,  fraud  in  the  procure- 
ment of  the  contract,  or  breach  of  warranty 
of  title;  but  this  is  only  concurrent  with 
the  equitable  remedy,  and  by  section  6  of 
the  same  chapter,  it  is  provided  that  such 
defense  need  not  be  interposed  at  law,  and 
If  not  so  interposed,  it  can  be  availed  of  in 
equity.  By  this  statute.  It  was  not  intended 
that  the  equitable  remedy  be  taken  away,  but, 
on  the  other  hand,  It  is  expressly  reserved. 
It  was  only  intended  to  permit  such  defense 
to  be  made  at  law,  at  the  election  of  the  de- 
fendant. Therefore,  if  equity,  before  the 
enactment  of  this  statute,  had  jurisdiction, 
it  still  has  jurisdiction,  notwithstanding  a 
remedy  by  defense  at  law  is  given  by  statute. 
Knott  V.  Seamands,  25  W.  Va.  99;  Bias  v. 
Vickers,  27  W.  Va.  456;  Jarrett  v.  Goodnow, 
39  W.  Va.  602,  20  S.  E.  575,  32  L.  R.  A.  321 ; 
Klnzie  V.  Riely's  Bx'r,  supra.  While  some 
cases  have  been  referred  to  to  support  the 
views  herein  expressed,  yet,  to  demonstrate 
more  conclusively  that  the  rule  is  firmly  fix- 
ed, and  has  been  followed  in  this  state  since 
the  question  was  first  presented,  it  may  be 
well  to  review  other  cases  on  this  subject 
In  Womelsdorf  v.  O'Connor,  53  W.  Va.  314, 
44  S.  E.  191,  it  was  held  that  where  land 
was  conveyed  by  deed  with  general  warranty, 
and  the  vendee  lost  the  land,  that  equity  will 
enjoin  the  collection  of  the  purchase  money. 
Judge  Brannon,  in  delivering  the  opinion  of 
tlie  court  in  this  case,  on  page  316  of  53  W. 
Va.,  and  page  192  of  44  S.  E.,  says:  ^'Counsel 
for  0'Ck>nnor  would  impress  upon  us  the  law 
of  actions  upon  a  covenant  of  warranty; 
would  treat  this  as  if  it  were  a  suit  by 
Womelsdorf  to  recover  back  money  paid  upon 
the  land  under  a  breach  of  warranty.  It 
is  not  such  a  suit  It  is  a  suit  to  enable 
Womelsdorf  to  Iseep  In  his  hands  purchase 
money  for  his  indemnity;  I  should  rather 
say,  not  for  his  indemnity,  should  he  lose  the 
land,  but  to  be  relieved  from  paying  money 
for  land  already  irrevocably  lost  to  him." 
^d  in  Bennett  ▼•  Pierce^  50  W.  Va.  604,  40 


S.  B.  896,  the  same  doctrine  Is  announced, 
citing  with  approval  Wamsley  v.  Stalnaker, 
supra.  And  in  the  case  of  Einports  v.  Raw- 
son,  29  W.  Va.  487,  2  S.  E.  85,  we  have: 
"Equity  will  enjoin  the  collection  of  pur- 
chase money  on  land  on  the  ground  of  de- 
fect of  title  after  the  vendee  has  taken  pos- 
session under  conveyance  from  the  vendor 
with  general  warranty,  if  the  title  is  ques- 
tioned by  a  suit,  either  prosecuted  or  threat- 
ened, or  if  the  purchaser  can  show  clearly, 
that  the  titie  is  defective."  It  is  said  in  this 
csise  to  show  that  the  title  is  questioned  by 
a  suit,  either  prosecuted  or  threatened;  that 
the  bill,  on  its  face^  must  allege  the  ground 
on  which  the  threatened  suit  is  based,  which 
must  be  such  as  will  put  a  reasonable  man 
in  just  apprehension  of  a  loss  of  his  land; 
that  the  mere  fact  that  some  one  has  asserted 
claim  to  the  land  is  insufficient  to  justify  a 
court  of  equity  in  restraining  the  collection 
of  the  purchase  money.  And  in  Heavner 
V.  Morgan,  30  W.  Va.  335,  4  S.  B.  406.  8 
Am.  St  Rep.  55,  it  was  held  that  equity  will 
not  require  a  vendee,  who  has  purchased  land 
and  taken  a  deed  with  covenants  of  general 
warranty,  to  pay  the  purchase  money,  when 
a  part  of  the  land  sold  is  claimed  by  others, 
and  the  title  is  defective ;  but  that  if  the  pur- 
chaser can  show  clearly  that  the  title  is  de- 
fective, equity  will  not  require  him  to  pay  the 
purchase  money  until  such  defect  is  removed, 
or  a  proper  abatement  decreed,  and  citing 
with  approval  Yancey  v.  Lewis,  4  Hen.  & 
M.  (Va.)  390 ;  Ralston  v.  Miller,  3  Rand.  (Va.) 
44,  15  Am.  Dec.  704;  Koger  v.  Kane's  Adm*r, 
5  Leigh  (Va.)  606;  Clarke  v.  Hardgrove,  7 
Grat  (Va.)  399;  Lovell  v.  Chilton,  2  W.  Va. 
410;  Wamsley  v.  Stalnaker,  supra;  an^  Kin- 
ports  V.  Rawson,  supra.  Also  see  the  fol- 
lowing authorities:  Renick  y.  Renick,  5  W. 
Va.  285;  Thompson's  Adm'r  v.  Catlett,  24 
W.  Va.  524;  McClaugherty  v.  Croft,  43  W. 
Va.  270,  27  S.  B.  246;  Morgan  v.  Glendy,  92 
Va.  86,  22  S.  E.  854;  Gay  v.  Hancock,  1 
Rand.  (Va.)  72;  Beale  v.  Selveley,  8  Leigh 
(Va.)  658;  Grantland  v.  Wight,  5  Munf.  (Va.) 
295;  Richards  v.  Mercer,  1  Leigh  (Va.)  125. 
It  is  argued  by  counsel  that  there  is  no 
averment  of  Irreparable  injury;  that  while 
it  is  averred  that  Ryan,  the  immediate  gran- 
tor of  Harvey,  is  insolvent,  yet  it  is  not 
averred  that  the  Central  Land  Company, 
Harvey's  remote. grantor,  is  Insolvent  The 
allegation  of  insolvency  has  never  been  one 
of  the  requisites  for  extending  relief  of  this 
character,  and  even  if  it  were  so,  it  is  averred 
in  the  bill  that  Ryan,  the  immediate  grantor 
is  a  nonresident  having  died,  in  the  state 
of  Ohio,  insolvent  and  the  vendee  would  not 
be  recjuired  to  pay  the  purchase  money  and 
then  resort  to  his  action  against  a  remote 
vendor.  While  it  is  true  the  Central  Land 
Company  conveyed  with  covenants  of  gen- 
eral warranty  of  title,  which  covenant  runs 
with  the  land,  and  of  which  the  vendee  could 
avail  himself,  yet  equity  will  not  permit  the 
collection  of  the  purchase  money  from  him. 
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and  compel  him  to  resort  to  this  remedy ;  and 
not  only  that,  but  the  remote  grantor  wonld 
only  be  liable  upon  his  oovenant  for  the 
amount'  of  the  purchase  money  paid  hlm» 
which  might,  in  many  instances,  be  wholly 
inadequate,  even  if  such  remedy  should  be 
resorted  to.  While  It  is  true,  in  this  case  the 
consideration  paid  to  the  Central  Land  Com- 
pany is  the  same  as  that  paid  by  Harrey,  yet 
this  cannot  alter  the  case,  because  the  rule 
must  be  one  of  general  application,  and  not 
one  which  may  be  applicable  to  some  cases, 
and  not  to  others.  We  deduce  from  the  aiH 
tborities  that  It  Is  clear,  from  the  allegations 
of  the  bill,  that  equity  has  jurisdiction  to 
enjoin  the  collection  of  the  purchase  money. 
The  original  bill  shows  that  the  action  of 
ejectment  was  instituted  for  the  recovery  of 
the  land  conyeyed  to  Harvey  for  which  the 
bond  was  executed*  The  amended  and  supple- 
mental bill  shows -that  the  suit  was  prose- 
cuted to  a  final  termination,  which  resulted  in 
a  Judgment  in  favor  of  Laidley.  Harvey, 
having  made  Improvements  upon  the  prop- 
erty, the  question  of  the  value  of  the  im- 
provements, and  the  value  of  the  lot,  without 
improvements,  was  submitted  to  the  Jury, 
and  the  lot,  having  been  found  to  be  of  the 
value  of  $450,  and  the  value  of  the  improve- 
ments, 11,000,  Laidley  elected  to  relinquish 
his  title  to  the  lot,  and  accept  its  value,  and 
the  lot  was  ordered  sold  unless  the  amount 
at  which  It  was  valued  was  paid  by  Harvey. 
Subsequently,  the  lot  was  sold,  but  the  sale 
was  not  confirmed,  and  Harvey  satisfied  the 
Judgment  This  being  so,  a  court  of  equity 
will  not  require  the  payment  of  the  purchase 
money  by  Harvey,  and  force  him  to  his  action 
upon  the  covenant  contained  In  his  deed  from 
Eyan,  even  if  he  were  solvent,  but  the  fact 
of  his  insolvency  is  an  additional  reason  for 
equitable  interference.  It  is  claimed  that  at 
the  time  Harvey  purchased  the  lot,  the  eject- 
ment suit  was  pending,  and  that  this  is  an 
additional  reason  why  a  court  of  equity 
should  not  entertain  him.  The  deed  to  Har- 
vey is  with  covenants  of  general  warranty 
of  title,  and  although  the  action  of  ejectment 
WBk  pending,  yet  this  will  not  prevent  him 
from  enjoining  the  collection  of  the  purchase 
money. 

Care  should  be  taken,  however,  to  distin- 
guish the  case  here  from  that  class  of  cases 
in  which  injunctions  to  prevent  a  sale  under 
a  deed  of  trust,  whether  executed  to  secure 
deferred  payments  of  purchase  money,  or  to 
secure  general  Indebtedness,  have  been  freely 
granted  In  this  state  and  in  Virginia,  upon 
the  allegation  that  there  is  a  cloud  upon  the 
title  to  the  land  about  to  be  sold.  In  such 
cases,  the  injunction  is  granted  until  the 
cloud  on  the  title  is  removed.  This  is  done 
in  the  interest  of  all  parties,  that  there  may 
be  no  sacrifice  of  the  property,  and  that  the 
title  of  the  purchaser  may  be  assured. 

BY>r  the  reasons  given,  we  reverse  the  de- 
cree of  the  circuit  court,  dissolving  the  in- 
junction and  dianilwing  the  bill,  and  remand 
the  cai 


(59  W.  Va.  145) 
ROBINSON  V.  GOLDMAN'S  ADM'R  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  ^,  1900.) 

1.  Appeal — ^Pbocbdube — ^Review. 

This  court  exercises  its  appellate  Jorisdic- 
tion  by  appellate  process  only,  and  where  no 
such  process  has  been  allowed,  this  coart  is 
without  power  to  review  for  error. 

2.  Same — ^D^fective — Dismissal. 

A  case  in  which  the  appeal  allowed  mast  be 
dismissed    as    improvidently    awarded    because 
not  allowed  from  any  order  or  decree  in  the 
cause. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Wetzel  Coimty. 

Bill  by  Samuel  L  Robinson  against  B.  B. 
Postlethwaite  and  others.  Decree  for  de- 
fendants, and  plaintifT  appeals.    Dismissed. 

T.  P.  Jacobs  and  B.  T.  Bowers,  for  appel- 
lant   Hall  dc  Hall,  tar  appelleesL 

COX,  J.  This  suit  in  chancery  was 
brought  in  the  circuit  court  of  Wetzel  county 
on  the  29th  day  of  May,  1903,  by  Samuel  I. 
Robinson  againat  B.  B.  Postlethwaite,  admin- 
istrator of  the  estate  of  Benjamin  Gtoldman, 
decease  Frances  Croldman  in.  her  own  right 
and  as  widow  of  Benjamin  Goldman,  and 
his  children  and  heirs.  The  petiti<m  of  Sam- 
uel I.  Robinson  for  the  appeal  recites  this 
fact,  and  further  states:  "Such  proceedings 
were  thereafter  had  in  said  cause,  as  the 
record  of  said  cause  shows,  that  on  the  10th 
day  of  March,  1903,  the  said  cause  came 
on  for  a  final  hearing.  The  record  of  the 
said  cause  and  of  the  final  decree  therein, 
of  which  your  petitioner  .complains,  is 
herewith  exhibited.  Your  petitioner  is  ad- 
vised and  believes  and  so  represents  unto 
your  honors  that  the  Judgment  and  rul- 
ing of  the  said  circuit  court  made  and 
shown  by  said  final  decree  is  erroneous, 
and  that  he  is  aggrieved  thereby,  and 
he  here  makes  the  following  assignment 
as  the  error  complained  of:  After  the  re- 
covery of  $2,792.39,  as  recited  in  said  decree, 
the  said  circuit  court  further  says:  'But 
the  court  doth  refuse  to  hold  that  the  same 
iff  a  oharge  or  lien  against  the  undivided 
half  interest  of  the  defendants  Frances  Gold- 
man^ in  and  to  the  real  estate  involved  in 
this  cause^  being  lots  94  and  96  of  the  town 
of  New  Martinsville,  West  Virginia,  and  doth 
refuse  to  enter  any  decree  as  to  that  matter.' 
This,  your  petitioner  claims,  should  have 
been  done.  For  this  error  your  petitioner 
humbly  prays  that  an  appeal  be  granted  and 
allowed  him  fi-om  said  decree  of  March  10, 
1903,  and  that  the  same  be  reversed,  and 
such  decree  entered,  as  is  right  and  proper." 
The  appeal  was  allowed  as  prayed  for. 

It  will  be  observed  that  the  date  of  the 
decree  from  which  an  appeal  was  asked  and 
allowed  precedes  the  date  of  the  bringing  of 
the  suit  more  than  two  months.  By  exam- 
ining this  record,  we  find  that  the  final  and 
only  decree  entered  in  this  cause  was  a  de 
cree  quashing  the  attechment  and  sustaining 
thm  demurrer  to^  and  dismissing,  ths  plain- 
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tliTs  bill,  entered  on  the  8th  day.  of  October, 
1903,  from  which  no  appeal  has  been  asked 
or  allowed.  We  might  consider  that  the 
statement,  contained  In  the  petition,  of  the 
date  of  the  decree  from  which  the  appellant 
Intended  to  ask  an  appeal,  was  a  clerical 
error  or  mistake,  if  it  were  not  for  the  further 
statement  therein  of  the  substance  of  the 
decree  complained  of,  and  the  error  therein 
assigned,  both  wholly  foreign  to  any  matter 
contained  in  or  adjudicated  by  the  decree 
of  the  8th  day  of  October,  1903,  in  this  suit 
It  appears  by  the  plaintUTs  bill  in  this  suit 
that  there  had  been  a  former  suit  instituted 
by  the  appellant  against  Benjamin  Goldman 
in  his  lifetime,  Frances  Goldman,  his  wife,  and 
Max  Goldsmith,  .and  that  such  proceedings 
were  had  therein  that  a  decree  was  entered 
on  March  10th,  1908,  a  copy  of  which  is  made 
an  exhibit  with  the  bill  in  this  suit  This 
decree  in  the  former  suit,  according  to  the 
purport  of  such  copy,  gave  a  recovery  In 
favor  of  appellant  against  the  administrator 
of  Benjamin  Goldman  for  12,792.89,  Goldman 
having  previously  died.  This  decree  also 
oontalned  the  language  in  italics  quoted 
above  from  the  "petition,  and  which,  by  the 
petition,  is  claimed  to  constitute  error. 
Therefore  we  have  to  abandon  the  idea  of 
darical  error  or  mistake  in  stating  the  date 
of  the  decree  Intended  to  be  appealed  from 
by  the  appellant  It  is  claimed  that  the  bill 
in  this  suit  is  a  bill  of  review,  filed  for  the 
purpose  of  reviewing  the  decree  in  the  for- 
mer suit ;  but  if  so,  no  appeal  from  any  order 
or  decree  in  this  suit  has  been  asked  or 
allowed. 

We  have  then  this  state  of  facts:  A  peti- 
tion filed  in  this  suit,  accompanied  by  the 
reoord  of  this  suit,  which  petition  did  not 
ask  an  appeal,  and  no  appeal  has  been  al- 
lowed, from  any  decree  or  order  in  this  suit ; 
but  the  petition  prayed  for  an  appeal  from  a 
decree  In  another  suit,  and  assigned  an  error 
therein,  and  from  that  decree  an  appeal  was 
apparently  allowed  without  a  transcript  of 
the  record  of  that  suit  We  have  no  record 
qpon  which  to  review  the  decree  in  the  for> 
mer  suit  We  have  a  record  in  this  suit,  but 
no  appeal  upon  which  to  review  it  How 
this  confusion  arose  we  are  unable  to  say. 
This  court  exercises  its  appellate  Jurisdic- 
tion  by  appellate  process  only,  and  where  no 
such  process  has  been  allowed,  this  court  is 
without  appellate  power  to  review  for  error. 
The  statute,  in  substance,  provides  that  with 
a  petition  for  an  appeal,  writ  of  error  or 
supersedeas,  there  shall  be  a  transcript  of 
tbe  record  of  so  much  of  the  case  wherein 
the  Judgment,  decree,  or  order  is,  as  will  en- 
able the  court  or  Judge  to  whom  the  petition 
Is  to  be  presented,  properly  to  decide  on  such 
potion,  and  as  will  enable  the  court,  if  the 
petition  be  granted,  properly  to  decide  the 
questions  that  may  arise  before  It  Ck)de 
1889,  c  185,  §  5.  A  case  will  be  dismissed 
bj  the  appellate  court  when  it  does  not  ap- 
pear firom  the  record  that  an  appeal  was 


taken.  2  Cyc.  1025;  Plummer  v.  People's 
Bank,  73  Iowa,  752,  33  N.  W.  150;  Beard  v. 
Arbuckle,  13  W.  Va.  732. 

Under  the  facts  here  appearing,  we  have 
nothing  further  to  consider.  The  appeal 
granted  must  be  dismissed  as  improvldently 
awarded. 


(S9  W.  Va.  166) 

AMMONS  V.  TOOTHMAN  et  aL 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 
Feb.  27,  1906.) 

Mines  ajkd  Minerals— Deed  of  Oil-<Jon- 

STBUCTION. 

A  deed  cotiveyB  oil  In  land  "except  a  well 
now  producing  oil."  That  well,  ceasing  to  pro- 
dace  oil,  is  deepened  by  the  lessee  to  a  different 
sand  rock,  and  produces  oil  from  It  The  ex- 
ception excepts  from  the  operation  of  the  deed 
the  oil  produced  from  the  lower  sand  rock. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Monongalia 
County. 

Bill  by  Corbly  A.  Ammons  against  Char- 
lotte Toothman  and  othiers.  Decree  for  de- 
fendants,   and   plaintiff    appeals.    Affirmed. 

Qeo.  0.  Baker,  for  appellant  Moreland  & 
Olasscock  and  Chas.  Powell,  for  appellees. 

BRANNON,  J.  William  Shuman  and  wife, 
owning  a  tract  of  land,  made  a  lease  of  It  for 
the  production  of  oil  and  gas,  which  lease 
came  by  assignment  to  the  South  Penn  Oil 
Company.  The  lease  provided  for  payment 
to  Shuman  of  one*elghth  of  the  oil  as  royalty. 
Shuman  sold  half  of  this  eighth  of  the  oil 
and  died  owning  the  other  half  of  the  eighth. 
Under  this  lease  the  South  Penn  Company 
drilled  two  wells  on  the  land,  one  unproduc- 
tive, the  other  productive  out  of  what  Is  call- 
ed the  Big  Indian  sand.  This  well  was  1,900 
feet  deep,  and  produced  oil  in  paying  quan- 
tity. This  well  was  called  Well  No.  1. 
On  the  death  of  William  Shuman  and  Min- 
erva Shuman,  his  wife,  said  half  of  said  eighth 
oil  royalty  payable  to  them  under  said  lease 
went  to  three  heirs;  one  of  them  being  Charlotte 
Toothman.  The  said  tract  of  land  was  divid- 
ed between  the  three  heirs,  Charlotte  Tooth- 
man getting  for  her  share  a  tract  of  57  acres 
and  a  fraction ;  but  the  oil  was  not  divided, 
but  left  in  common  for  the  three  heirs,  the 
three  heirs  owning  the  said  half  of  one- 
eighth  royalty  in  common.  The  said  produ- 
cing well  was  on  Charlotte  Toothman's  sepa- 
rate tract  though  the  oil  therefrom  belonged 
to  all  three  heirs.  Charlotte  Toothman  and 
her  husband  made  a  deed,  6th  December, 
1897,  to  (3orbly  Ammons  and  Isaac  Ammons, 
conveying  the  said  tract  of  57  acres  in  fee, 
and  also  conveying  one-half  of  the  oil  and 
gas  owned  by  Charlotte  Toothman  In  the 
entire  lands  which  had  been  owned  by  her 
father  and  mother,  William  R.  and  Minerva 
Shuman,  "except  the  well  that  Is  now  pro- 
ducing oil  on  said  land."  The  language  of 
the  deed  as  to  this  is  as  follows:  '*The  sec- 
ond party  is  to  have  one-half  of  the  oil  and 
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gas  that  may  hereafter  be  produced  nnder 
the  land  that  belonged  to  Minerva  Shnman 
and  William  R.  Shuman,  and  the  first  party 
reserves  the  one-half  of  said  oil  &  gas.  This 
deed  means  %  half  of  the  first  party  interest 
in  said  oil  and  gas,  except  the  well  that  is 
now  producing  oil,  on  said  land."  At  the 
time  that  deed  was  made  said  Well  No.  1 
was  producing  oil  from  the  Big  Indian  sand 
in  paying  quantity,  but  later  it  ceased  to 
produce  oil  in  paying  quantity,  and  the  les- 
see, the  South  Penn  Company,  drilled  said 
well  from  1,000  to  1,100  feet  deeper,  down 
to  a  lower  and  different  sand  rock  stratum 
from  the  Big  Indian,  abandoning  the  latter 
sand  roclc.  The  deeper  sand  roc*  or  stratum 
being  Imown  as  the  Fifth  sand  rocl^,  not 
iLnown  to  be  an  oil  producing  stratum  at 
the  date  of  the  deed,  as  no  wells  in  that 
section  of  the  country  had  then  been  drilled  to 
that  sand  or  stratum.  Said  well  on  reaching 
that  deeper  stratum  found  oil  in  paying  quan- 
tity. The  South  Penn  Oil  Company  produced 
oil  from  this  lower  stratum  and  recognized 
Charlotte  Toothman  as  owning  her  full  share 
In  the  oil  produced  from  said  lower  stratum 
and  d^lvered  it  to  her  credit  to  the  Eureka 
Pipe  Line  Company  for  transportation,  and 
did  not  recognize  Ammons  as  having  any 
interest  in  the  oil  from  that  well.  Isaac 
Ammons  having  sold  his  interest  to  Corbly 
Ammons,  the  latter  brought  a  suit  in  equity 
in  Monongalia  county  against  Charlotte 
Toothman  and  said  two  companies  for  dis- 
covery and  account  for  the  oil  produced  from 
said  Fifth  sand  through  Well  No.  1,  and  to 
have  a  decree  against  those  liable  therefor, 
and  to  have  a  decree  declaring  him  entitled 
to  half  the  share  of  oil  of  Charlotte  Tooth- 
man produced,  or  to  be  produced,  through 
said  well  from  said  Fifth  sand ;  the  bill  thus 
claiming  that  the  deed  from  Toothman  to 
Ammons  reserved  only  the  Toothman  share 
produced  from  the  Big  Indian  sand  and  ex- 
cepted no  oil  in  the  lower  sand,  but  that  Am- 
mons was  entitled  to  half  of  that  oil.  The 
court  sustained  a  demurrer  to  the  bill  as 
to  this  claim  of  Ammons,  and  he  appealed. 
The  question  is:  Does  that  deed  convey 
to  Ammons  the  half  of  Mrs.  Toothman's 
share  of  oil  coming  from  the  lower  sand 
rock,  or  does  It  except  the  oil  produced  from 
that  rock  through  said  well,  and  exclude  Am- 
mons from  any  interest  in  that  oil?  The 
main  argument  for  the  position  that  the  deed 
confers  half  of  Toothman's  interest  in  the 
oil  from  the  lower  sand  rock  is  that,  when 
the  well  ceased  to  produce  oil  it  was  an 
abandoned  well,  it  became  a  dry  hole,  and 
that  Toothman's  estate  in  it  ceased,  and 
she  no  longer  had  any  estate  in  it  For  this 
position  the  case  of  Steelsmith  v.  Gartlan, 
45  W.  Va.  27,  29  S.  B.  978,  44  L.  R.  A.  107, 
is  relied  upon,  because  of  its  holding:  "The 
completion  of  a  nonproductive  well,  though 
at  great  expense,  vests  no  title  in  the  lessee." 
That  case  refers  to  the  lease.  It  means  that 
%  nndtf  the  usual  oil  leaao,  a  ncmproductive 


well  is  drilled  and  abandoned,  no  estate 
vests  in  the  lessee.  That  is  not  the  question 
or  test  here.  No  one  can  claim  that  under 
such  lease,  if  the  lessee  go  on  in  further  ex- 
ploration, his  right  is  lost  He  may  go  on 
in  a  reasonable  time.  But  that  is  not  the 
question  here,  because  when  that  well  pro- 
duced oil  in  paying  quantity  from  the  upper 
sand,  an  estate  vested  in  the  South  Penn 
Company  and  remained  vested  in  it  The 
bill  admits  that  that  well  produced  oil  in 
paying  quantity.  Therefore  an  actual  estate 
vested  in  the  lessee,  and,  though  that  well 
ceased  to  produce  oil  from  the  upper  sand, 
the  lessee  had  an  estate  still  under  which 
it  had  right  to  go  on  lower  with  the  well, 
and  did  so.  The  lessee's  right  was  not  lost 
or  abandoned,  and  neither  was  Mrs.  Tooth- 
man's  right  gone.  The  lessee  chose  to  re- 
tain its  estate  and  well  by  sinking  that  well 
deeper,  and  its  right  continued,  and  so  did 
the  right  of  Mrs.  Toothman.  Her  right  de- 
pended on  the  right  of  the  South  Penn  Oil 
Company,  followed  it,  and  was  measured  by 
it  As  long  as  that  Well  No.  1  was  a  well 
for  the  lessee,  it  was  also  a  well  for  Mrs. 
Toothman.  That  well  was  not  abandoned  by 
the  company.  But  the  argument  is,  not  that 
the  lease  failed,  but  that  the  company  aban- 
doned the  upper  sand;  it  did  not  abandon 
the  lease  or  lose  its  estate  under  the  lease, 
but  the  claim  is  that  the  company  abandoned 
that  well  so  far  as  the  upper  sand  was  con- 
cerned. In  other  words,  it  claimed  that  it 
abandoned  that  well.  This  is  a  very  refined 
argument — very  technical.  It  is  argued  that 
when  sunk  to  a  lower  sand,  a  quick  change 
was  wrought  in  that  well,  and  it  became  a 
new  well,  another  and  different  well  from 
what  it  had  been.  This  is  a  very  refined  and 
technical  argument  It  is  not  a  new  well, 
not  a  different  well,  in  any  sense;  it  is  only 
a  deeper  well.  The  1,900  feet  which  had 
been  bored  remained  still  a  part  of  that  well 
— Its  greater  part  The  hole  was  the  same 
hole  in  the  ipround ;  its  identity  was  not  gone. 
The  mouth  of  the  well  from  which  the  oil 
issued  was  the  same.  The  oil  from  the  lower 
sand  came  through  that  1,900  feet  and  issued 
from  the  mouth  of  the  well,  from  the  Fifth 
sand.  Just  as  it  had  from  the  Big  Indian 
sand.  The  1,900  foot  depth  and  the  mouth 
of  the  well  were  used  and  utilized  in  the 
production  of  the  oil  from  the  lower  sand. 
What  if  the  oil  came  from  the  lower  sand? 
It  came  through  the  1,900  feet  and  issued 
from  the  old  orifice.  I  cannot  see  that  the 
identity  of  the  well  was  lost  A  well  remains 
the  same  well  though  continued  down  into 
the  earth  deeper.  To  say  that  Toothman 
was  tied  down  by  the  exception  in  the  deed 
to  oil  coming  from  the  Big  Indian  sand  Is 
unreasonable.  Where  is  the  language  in  the 
deed  that  does  this?  The  sinking  of  the  well 
lower  was  an  eventuality  or  a  contingency 
not  unlikely  to  occur,  and  we  may  say  might 
be  regarded  as  probable.  Oil  wells  are  often 
sunk  deeper.    The  claim  Is  that  Mrs.  Tooth- 
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man  In  that  exception  tn  her  deed  had  her 
mind  only  on  oil  produced  from  the  upper 
sand,  and  intended  to  except  only  that 
Where  are  the  words  to  speak  that  intent? 
The  exception  is  of  that  well,  meaning  all 
oil  produced  through  it,  and  Ammons  was 
excluded  from  ownership  in  that  well.  The 
plain  intent  was  to  exclude  him  from  any 
interest  in  oil  produced  from  that  well,  come 
from  where  it  might  in  the  future.  Mrs. 
Toothman  may  fairly  be  said  to  have  in- 
tended to  retain  her  Interest  in  all  oil  com- 
ing through  that  well  so  long  as  the  lessee 
should  operate  it  by  producing  oil  through 
it,  in  whatever  manner  the  lessee  might 
operate  that  well.  There  was  the  lessee  ac- 
tually operating  the  well  at  the  date  of  the 
deed«  and,  to  whatever  depth  the  lessee  might 
sink  that  well,  to  that  depth  also  the  ex- 
ception in  the  deed  must  go.  Did  the  par- 
ties mean  anything  else?  In  the  first  place, 
here  is  a  broad  exception  of  that  well,  ex- 
cluding Ammons  from  oil  produced  in  it  It 
Is  an  exception,  not  merely  a  reservation. 
Strictly  speaking  an  exception  keeps  the  deed 
ftom  passing  the  thing  excepted,  a  reserva- 
tion reserves  something  out  of  the  thing 
granted.  Mrs.  Toothman  never  granted  oil 
in,  or  to  come  through,  that  well.  That  ex- 
ception means  that  the  deed  was  not  Int^id- 
ed  to  confer  on  Ammons  any  right  at  all  as 
to  that  well  or  its  product  I  say  there  Is 
that  broad  language.  Such  are  the  words 
of  the  deed  speaking  the  Intent  under  all 
circumstances.  But  suppose  we  seek  prob- 
able Intent  outside  the  words.  Suppose  Mrs. 
Toothman  had  been  told  that  the  deed  would 
except  only  the  oil  from  the  upper  sand.  Do 
you  think  she  would  have  agreed  to  it?  Sup- 
pose she  had  been  told  that  If  the  lessee 
should  bore  lower  and  get  a  rich  stream  of 
oil  from  a  rich  sand  rock,  she  would  have 
no  interest  in  it  Think  you  she  would  have 
agreed  to  it?  Did  either  side  mean  It?  And 
yet  great  stress  is  laid  in  Argument  upon  a 
supposed  intent  to  limit  the  exception  to  the 
Big  Indian  sand,  and  to  make  the  deed  pass 
to  Ammons  oil  from  the  Fifth  sand.  I  say 
the  inference  is  very  strong  against  any  such 
Intent  If  we  grope  about  for  Intent  out- 
side the  words  of  the  deed,  It  is  much  more 
reasonable  to  say  that  Mrs,  Toothman  intend- 
ed to  retain  all  her  oil  In  that  well,  come 
from  what  depth  It  might  than  to  limit  her- 
self to  one  sand  rock  and  give  to  Ammons 
all  oil  below  it  The  deed  does  not  mention 
any  sand  rock.  To  say  that  it  refers  to  only 
one  is  going  outside  the  deed  and  making 
the  deed  do  what  its  words  do  not  do.  I 
would  emphasize  the  fact  as  Important  that 
when  that  deed  was  made  the  well  was  In 
actual  operation  producing  oil,  with  a  vested 
estate  in  the  lessee  to  continue  that  well  to 
a  lower  depth,  and  as  Mrs.  Toothman  ex- 
pepted  that  well  her  right  was  coequal  with 
that  of  the  lessee  and  followed  the  lesvsee's 
right  as  long  as  it  existed.  It  was  not  a 
new  well  to  the  lessee,  neither  was  It  a  new 


well  as  between  Mrs.  Toothman  and  Ammons. 
A  lease  in  1831  was  made  to  mine  coal  in 
lands.  Under  it  two  seams  were  opened  and 
mined.  In  1834  a  will  gave  the  widow  of 
the  lessor  "rents,  issues  and  yearly  proceeds 
for  life*'  in  the  lands.  In  1856,  the  lease 
being  nearly  expired  and  the  coal  In  the  two 
seams  which  had  been  worked  becoming  ex- 
hausted, a  new  lease  was  made,  and  under 
it  the  mine  was  sunk  to  another  seam  of 
coal,  the  Brockwell  seam,  at  a  depth  of  118 
fathoms  below  the  seam  which  had  been 
opened.  That  seam  was  utterly  unknown  un- 
til 1846.  The  question  was,  did  the  widow 
have  right  as  life  tenant  in  that  lower  seam 
of  coal  under  the  rule  that  a  life  tenant  can 
work  to  exhaustion  a  coal  mine  opened  when 
the  life  estate  vests?  It  was  claimed,  as  in 
this  case,  that  this  different  seam  of  coal  far 
below  the  upper  ones  was  a  new  mine,  not 
one  opened  at  the  date  of  the  commencement 
of  the  life  estate.  The  widow  was  held  en- 
titled to  the  rents  of  the  lower  vein,  because 
the  deeper  excavation  was  only  a  continuance 
of  the  old  mine.  The  opinion  says:  "I  am 
clear  that  this  is  the  old  mine.  Claverlng 
V.  Olavering  did  not  confine  the  right  to  one 
seam.  If  there  be  one  shaft  by  which  you 
can  work  five  seams,  and  which  are  all  let, 
but  only  one  is  worked  at  first  I  am  of  opin- 
ion that  when  the  lease  begins  to  work  the 
other  seams  it  cannot  be  said  to  be  opening 
a  new  mine.  I  have  no  doubt  that  it  Is 
substantially  and  practically  the  old  mine. 
I  agree  that  if  a  man  has  opened  a  shaft  for 
mining  coal,  and  he  finds  In  another  part  of 
his  estate  mines  of  lead  or  Ironstone,  which 
could  not  be  got  by  means  of  the  old  shaft 
or  opening,  this  would  be  opening  a  new 
mine ;  but  here  the  lessees  were  at  liberty  to 
open  other  shafts,  and  to  work  all  coal  and 
ironstone,  and  I  think  that  this  is  only  a 
repetition  pf  the  working  of  the  old  mine." 
Spencer  v.  Scurr,  31  Beavan's  Rep.  337.  Just 
so  in  this  case.  Here  the  South  Penn  had 
bored  to  a  certain  stratum  or  seam  at  the 
date  of  this  exception.  It  went  on  down  to 
another  stratum,  and  the  rights  of  Mrs. 
Toothman  went  with  the  South  Penn's  rights 
into  the  lower  oil  stratum.  Mrs.  Toothman 
intended  to  keep  to  herself  all  her  share  of 
the  oil  produced  in  that  well  then  being 
worked  by  the  lessee,  and  neither  of  the  par- 
ties contemplated  that  her  right  should  stop 
at  the  Big  Indian  sand.  No  such  Idea  was 
in  their  heads.    The  deed  does  not  do  so. 

I  cite  Crouch  v.  Puryear,  1  Rand.  (Va.) 
258,  10  Am.  Dec.  528,  not  as  conclusive,  but 
as  leaning  In  favor  of  the  position  above 
taken.  The  syllabus  says  the  life  tenant  may 
sink  new  shafts  Into  the  same  veins  of  coal, 
and  that  he  may  go  through  a  seam  already 
opened,  and  dig  into  a  seam  that  lies  under 
the  first  The  seams  were  separated  by 
slate.  How  thick  does  the  slate  have  to  be 
to  make  It  another  vein?  Certainly  the  case 
goes  that  far.  But  the  answer  set  up  right 
under  the  life  tenant  "to  sink  new  shafts 
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and  pursue  the  coal  In  every  direction,  and 
to  every  extent  they  may  think  proper  to  ob- 
tain the  coal."  The  answer  claimed  that  all 
the  coal  in  the  land  was  part  of  the  same 
mine.  The  attorneys  argued  that  the  word 
"mine"  included  "the  whole  mass  or  vein  of 
coal  contained  within  the  land."  The  court 
simply  dissolved  the  injunction,  specifying 
no  reason.  So,  we  may  say  the  court  took 
this  view.  The  syllabus  was  not  prepared 
by  the  court  If  there  be  a  shaft  into  a 
vein  of  coal,  and  the  life  tenant  exhaust  it» 
must  he  do  without  coal  when  by  extending 
his  shaft  to  a  lower  vein  he  can  get  it?  The 
words  "the  well  now  producing  oil"  are  not 
descriptive  of  the  oil;  they  do  not  merely 
mean  the  oil  now  being  produced;  they  do 
not  describe  the  oil  to  be  produced  from  any 
particular  sand;  but  they  were  used  to  de- 
scribe and  identify  the  well.  They  were  in- 
tended to  exclude  Ammons  from  a  particular 
well. 
Decree  affirmed. 


(59  w.  Va- 172) 

BROWN  et  al.  v.  CLICK  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  27,  1906.) 

1.  Cancellation  of  Instbumsnts — EvmsNOE. 

To  cancel  a  note  and  deed  of  trust  to  secure 
it  on  the  claim  that  they  were  given  for  a  con- 
templated loan,  and  that  the  loan  was  never 
made,  the  oral  proof  must  be  very  full,  clear,  and 
convincing. 

[E2d.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Boundaries,  §  102.] 

2.  WrrNESs — ^Tbanbagtions  with  Decedent. 

An  agent  contracting  in  behalf  of  his  prin- 
cipal with  a  person  since  deceased  is  a  compe- 
tent witness  in  behalf  of  his  principal  against 
the  estate  of  the  deceased  party  to  prove  the 
transaction. 

[Ed.  Note. — ^For  cases  in  point,  see  vol,  60, 
Cent  Dig.  Witnesses,  §§  57G-579.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Putnam  County. 

Bill  by  H.  C.  Brown  and  others  against 
George  Click  and  others.  Decree  for  plain- 
tiffs, and  defendant  Click  appeals.    Reversed. 

Rankin  Wiley  and  W.  R.  Ounn,  for  appel- 
lant J.  W.  English  and  Chas.  B.  Hogg,  for 
appellees. 

BRANNON,  J.  H.  C.  Brown  and  his  wife, 
B.  R.  Brown,  made  a  note  to  C  Click  for 
1400  and  a  deed  of  trust  on  a  house  and  lot 
to  secure  it,  and  when  the  trustee  gave  no- 
tice of  sale  under  the  trust  they  filed  a  bill 
of  injunction  in  the  circuit  court  of  Putnam 
county  to  enjoin  the  sale  and  cancel  said  note 
and  deed  of  trust,  and  a  decree  was  entered 
annulling  said  deed  of  trust,  from  which  de- 
cree an  appeal  has  come  to  this  court 

The  statement  of  the  bill  is  that  both 
Brown  and  his  wife  owned  separate  real  es- 
tate, and  that  a  suit  was  brought  by  a  cred- 
itor of  Brown  to  subject  the  real  estate  of 
both  him  and  his  wife  to  his  indebtedness, 
and  that  an  agreement  was  made  with  Click 


to  obtain  a  loan  from  him  of  |400,  in  case  the 
result  of  the  suit  should  render  it  necessary, 
and  that  the  note  and  deed  of  trust  were 
made  and  delivered  to  one  Wartenburg,  who 
took  them  to  Click  and  left  them  with  him 
to  raise  money  upon,  should  it  become  nec- 
essary to  pay  such  indebtedness;  but  that, 
while  the  result  of  the  suit  was  to  subject 
H.  C.  Brown's  property,  it  did  not  subject  his 
wife's  property,  and  he  concluded  to  let  liia 
property  go,  and  not  incumber  his  wife's 
house  and  lot,  and  so  Click  never  furnished 
any  money  at  all. 

The  heavy  burden  of  proof  to  defeat  these 
evidences  of  debt  rests  on  the  plaintiffs.  If 
we  do  not  call  for  full  proof  in  such  cases, 
what  do  solemn  v^ritings  proving  debts 
amount  to,  especially  when  their  owner's  lips 
are  closed  in  death?  This  plain  principle  of 
Justice  stares  us  in  the  face  at  the  outset  of 
the  case.  Click  held  these  papers  five  years 
and  a  half,  and  not  until  his  death  do  we 
hear  of  their  deifense.  Is  it  not  most  remark- 
able that  both  Brown  and  his  wife  would  let 
those  papers  lie  so  long  in  Click's  hands? 
Strange  that  the  wife  would  so  long  let  them 
hang  over  her  little  home,  even  if  her  hus- 
band would  be  so  negligent  Counsel  for 
Brown  says  that  it  counts  against  Click's 
estate  that  he  let  the  debt  stand  so  long  and 
did  not  collect  interest  He  was  a  money  lend- 
er and  would  prefer  the  debt  to  stand.  I 
think  the  fact  argues  more  strongly  against 
Brown.  Why  leave  these  dangerous  papers 
so  long  in  Click's  hands,  when  it  was  a  deep 
concern  on  the  part  of  the  Browns  to  demand 
them?  The  possession  of  these  papers  is  a 
controlling  factor  in  the  case.  The  evidence 
of  Brown  and  wife  that  they  received  no 
money  counts  for  naught  against  a  dead 
man's  estate.  Wartenburg's  evidence  -sus- 
tains the  bill;  he  saying  that  the  Browns  got 
no  money  of  Click.  Wartenburg  is  a  brother- 
in-law  of  Brown,  and  displays  active  inter- 
est in  the  matter.*  He  is  contradicted  by  Ja- 
cob Eyler,  who  swears  that  he  saw  Click  count 
out  $400  to  Wartenburg  to  be  delivered  to 
the  Browns,  and  saw  Wartenburg  deliver  note 
and  deed  of  trust  to  Click.  After  Click's 
death,  when  his  property  was  being  listed, 
this  note  was  found,  and  a  question  arose  as 
to  its  solvency,  and  a  witness  said  to  Warten- 
burg that  he  had  written  it  and  ought  to 
know  about  it,  and  Wartenburg  said  the  note 
was  good  and  bound  the  property  of  Mrs. 
Brown.  Two  other  witnesses  swear  to  this. 
Reiber's  evidence  is  that  he  heard  Warten- 
burg say  that  he  thpught  Brown  had  paid 
the  note,  and  that  it  must  have  been  four  or 
five  years  since  they  got  the  money.  The  fact 
that  the  note  dates  17th  January,  and  the 
deed  of  trust  the  27th  is  a  circumstance 
against  Browns,  Indicating  that  Click  would 
not  take  the  personal  note,  and  then  later 
the  trust  was  made.  And  early  in  the  ca^e 
it  strikes  any  one  as  highly  improbable  that 
Wartenburg,  a  business  man  of  capacity,  an 
attorney,  would  leave  these  papers  in  Qick's 
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hands,  be  Uvlng  00  miles  distant,  before  axiy 
money  was  got  Stranger  still  tbat  Brown 
and  bis  wife  would  consent  to  it  People  are 
not  often  so  negligent  in  a  matter  so  impor> 
tant  Strange  too  tbat  Wartenburg  would* 
as  tbe  friend  of  Mrs.  Brown,  make  a  trip  of 
that  distance  before  any  suit  was  brought  to 
charge  her  property.  The  debt  that  was  to 
oome  on  Mrs.  Brown's  property  was  only 
1180.  Why  arrange  to  borrow  (^?  This  is 
an  answer  to  that  pretense.  It  spealcs  strong- 
ly against  Wartenburg's  evidence  that,  when 
he  was  present  at  the  inspection  of  Click's 
papers  after  his  death,  he  did  not  declare 
that  tbe  Browns  had  got  no  money  of  Click. 
Why  did  he  not,  then  and  there,  say  that  that 
note  and  that  deed  of  trust  were  not  valid? 
If  he  knew  that  he  had  taken  them  to  Click 
to  be  effective  only  in  case  money  should  be  bor- 
rowed of  him,  if  he  had  not  gotten  any  money 
from  Click,  why  did  he  not  on  the  spot  protect 
bis  alster-in-law  from  an  unjust  demand? 
He  does  not  pretend  that  he  made  any  such 
declaration.  But  he  said  the  debt  was  good. 
He  said  the  trust  was  solvent,  treating  it  as 
a  just  debt 

The  question  is  raised  whether  Warten- 
burg, being  an  agent  of  the  Browns,  is  com* 
petent  to  give  evidence  against  Click's  estate. 
We  think  that  his  evldeice  is  competent 
Section  23»  c.  180,  Code  1809,  declares  that  no 
person  shall  be  excluded  as  a  witness  by  rea- 
son of  interest,  thus  abrogating  the  common- 
law  rule.  The  section  states  specific  excep- 
tion to  competency,  and  does  not  disable  on 
account  of  agency.  To  be  incompetent  the 
witness  must  fall  within  an  exception.  It 
Is  held  that  an  agent  contracting  with  a 
party  since  dead  is  competent  in  behalf  of 
his  principal  to  prove  the  contract  Clark  v. 
Thias,  173  Mo.  628,  78  S.  W.  616;  Dawson  v. 
Wombles  (Mo.  App.)  78  S.  W.  828. 

We  reverse  the  decree,  dissolve  the  injunc- 
tion, and  dismiss  the  bill. 


(59  W.  Va.  176) 

STATE  V.  TRAIL. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  27,  1906.) 

1.  Homicide  —  Evuxbncb  —  Degijlbatxons    of 
Decedent. 

In  a  trial  for  murder,  the  uncommanicated 
declaration  of  the  deceased  of  his  purpose  to 
have  illicit  intercourse  with  the  daughter  of  the 
defendant,  which  be  declared  he  could  do  "if 
he  could  get  the  old  man  drunk/'  is  not  ad- 
missible in  evidence. 

2.  Same — ^Defenses — Bttbden  or  Paoor. 

In  the  trial  of  an  indictment  for  murder, 
if  the  homicide  is  proven  to  have  been  com* 
mitted  by  the  defendant  then  the  presumption 
of  murder  in  the  second  degree  arises  against 
the  defendant  and  the  burden  of  proof  rests  up- 
on faira  to  make  such  defense  as  will  reduce  the 
crime  below  such  degree,  or  as  will  justify  the 
act  and  such  defense  may  be  found  in  the  evi- 
dence adduced  by  the  state  and  that  of  the  de- 
fendant and  all  the  circumstances  of  the  case. 
[Ed.  NoteyFor  cases  in  point  see  voL  26, 
Cent  Dig.  Homicide,  ««  280,  283.] 
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&  Witnesses — CTiuEDiBiLnT — ^Inbtbtjctions. 

Where  a  witness  in  a  trial  of  a  case  makes 
statements  in  material  matters  touching  the  is- 
sue inconsistent  with  former  statements  made 
by  him  concerning  the  same  matters,  the  party 
against  whom  such  witness  testifies  is  entitled 
to  have  the  jury  instructed  that  If  they  believe 
from  the  evidence  in  the  case  that  the  witness 
made  inconsistent  and  contrary  statements  con- 
cerning such  matters, .  then  the  jury  has  the 
ri^ht  to  disregard  the  whole  testimony  of  such 
witness,  or  give  it  such  weight  as  to  which  they 
think  it  is  entitled. 

[Ed.  Note. — For  cases  in  point  see  vol.  50, 
Cent  Dig.  Witnesses,  §§  1266,  126a] 

4.  Gbikinal    Law  —  GiBCTTif stantial    Evi- 
dence. 

Syllabus,  points  3,  4,  and  5,  State  v.  Flan- 
agan, 26  W.  va.  116,  approved  and  applied. 
Brannon  and  Sanders,  JJ.,  dissenting  in  part 
(Syllabus  by  the  Court.) 

Error  from  Circuit  Conrt,  Putnam  County. 
Thomas  C.  Trail  was  convicted  of  murder, 
and  brings  error.    Reversed. 

J,  L.  Stevens,  John  L.  Whltten,  A.  P. 
Farley,  and  Chas.  B.  Hogg,  for  plaintiff  in 
error.  C.  W.  May,  Atty.  Gen.,  and  Frank 
Lively,  for  the  State. 

McWHORTER,  P.  Thomas  C.  Trail  was 
indicted  in  the  circuit  court  of  Putnam  county 
for  the  murder  of  Peter  Bowles  and  convict- 
ed of  murder  in  the  second  degree  and  sen- 
tenced to  the  penitentiary  for  the  period  of 
six  years. 

Upon  the  trial  defendant  by  counsel  took 
five  bills  of  exceptions  numbered  1  to  5,  re- 
spectively. Bill  of  exceptions  No.  1  includes 
all  the  evidence  taken  In  the  case;  No.  2 
calls  in  question  tbe  instructions  given  for 
tbe  state;  No.  3  goes  to  the  refusal  of  the 
insttuctlons  offered  by  the  defendant;  and 
No.  4,  which  is  made  the  subject  of  the  first 
assignment  of  error  in  the  petition  for  writ 
of  error,  relates  to  the  rejection  of  evidence 
offered  on  behalf  of  tbe  defendant  Tbe  evi- 
dence sought  to  be  Introduced  was  tbat  of 
witness  C.  E.  Rogers  giving  a  statement  made 
to  him  by  the  deceased.  Witness  says:  "It 
was  some  days  before  this  occurrence,  prob- 
ably two  or  three  weeks,  I  could  not  be 
positive  about  that*'  The  statement  which 
was  excluded  from  the  jury  was:  "Mr. 
Bowles  told  me  that  he  were  going  down  to 

Mr.    Trail's   to   f k   Lona;     he   said   he 

knowed  he  could,  if  he  could  get  the  old  man 
drunk.  That  Is  about  all  I  remember  tbat 
Mr.  Bowles  said  directly  In  tbat."  It  is  not 
contended  that  this  statement  was  ever  com- 
municated to  the  defendant  but,  on  the  other 
hand,  It  is  admitted  that  it  was  not  communi- 
cated to  him.  In  State  v.  Evans,  83  W.  Va. 
417,  10  S.  E.  792,  it  is  held:  "Evidence  of 
communicated  threats  is  calculated  to  shed 
light  upon  the  mental  attitude  of  the  prison- 
er towards  the  deceased  when  tbe  homicide 
occurred;  uncommunicated  threats  are  evi- 
dence of  the  mental  attitude  of  the  deceased 
towards  the  prisoner.  Both  are  admissi* 
ble."  Tbe  words  attributed  to  Bowles  were 
not  a  threat  against  nor  to  do  violence  to» 
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the  defendant,  but  a  statement  of  wbat  he 
proposed  to  do  with  defendant's  daughter, 
first  getting  the  defendant  drunk.  It  is 
shown  by  the  record  that  the  defendant  and 
the  deceased  were  goods  friends;  the  prison- 
er himself  spoke  of  him  as  his  friend,  and 
said  he  had  always  taken  him  to  be  his 
friend.  Counsel  for  defendant  do  not  cite 
any  authority  for  the  admission  of  declara- 
tions of  this  character  but  only  as  to  threats 
of  violence,  and  I  find  no  such  authority. 
In  Newland's  Case,  27  Kan.  764,  it  is  held: 
"In  a  criminal  prosecution  for  assault  and 
battery  the  defendant  has  no  right  to  put  in 
evidence  the  declaration  of  the  party  as- 
saulted made  before  or  after  the  affray  in 
reference  thereto."  In  State  v.  Zellers,  7 
N.  J.  Law,  220,  it  is  held:  "A  conversation 
of  the  deceased  with  a  third  person,  or  acts  j 
of  the  deceased  which  never  came  to  the 
knowledge  of  the  prisoner,  cannot  be  received 
in  evidence.'*  I  am  unable  to  see  how  the 
defendant  is  prejudiced  by  excluding  this 
declaration  of  the  deceased,  which  was  not 
communicated  to  the  defendant  and  of  which 
he  had  no  knowledge,  and  consequently  could 
in  no  way  be  affected  by  it.  The  only  effect 
its  introduction  could  have  had,  if  any,  would 
be  to  lower  the  character  of  the  deceased  In 
the  estimation  of  the  jury,  and  have  a  tend- 
ency to  lead  the  Jury  to  believe  the  purpose 
of  the  visit  of  the  deceased  to  the  home  of 
the  defendant  was  to  debauch  his  daughter, 
when  they  should  consider  this  declaration 
in  connection  with  the  evidence  of  deceased's 
conduct  towards  the  daughter  on  the  night 
of  the  killing;  but  it  In  no  way  tended  to 
prove  enmity  in  the  mind  of,  or  malice  of  the 
deceased  towards,  the  defendant  himself. 
It  was   properly   excluded. 

The  second  assignment  of  error  is  the 
giving  of  instructions  for  the  state  as  set 
out  in  bill  of  exceptions  No.  2;  exceptions 
going  to  each  and  every  one  of  said  Instruc- 
tions. The  first  instruction  Is  defining  the 
reasonable  doubt.  The  second  instruction  as 
modified  and  given  is  as  follows:  "The  court 
further  instructs  the  Jury  that  the  credibil- 
ity of  witnesses  is  a  question  exclusively  for 
the  Jury;  and  the  law  is  that,  where  a  num- 
ber of  witnesses  testify  directly  opposite  to 
each  other,  the  Jury  Is  not  bound  to  regard 
the  number  of  witnesses  who  may  have  testi- 
fied on  one  side  as  against  the  number  who 
testified  on  the  other  side;  the  Jury  have 
the  right  to  determine  from  the  appearance 
of  the  witnesses  on  the  stand,  their  manner 
of  testifying,  and  their  apparent  candor  and 
fairness,  their  apparent  intelligence  or  lack  of 
Intelligence,  the  interest  of  the  witnesses  in  the 
result,  and  from  all  other  surrounding  cir- 
ciunstanccs  appearing  on  the  trial  determine 
which  witnesses  are  more  wortliy  of  credit 
and  what  Is  relative  weight  of  any  such  tes- 
timony, and  to  give  credit  accordingly." 
While  these  two  instructions  are  Included 
In  the  bill  of  exceptions,  they  are  not  relied 
upon  as  belni?  erroneous  in  the  briefs  of  coun- 


sel for  the  defendant  and  are  deemed  fair 
and  prop».  Instruction  No.  8  is  objected  to 
because  it  is  claimed  that  It  clearly  deals 
with  the  weight  and  value  Jurors  should  give 
to  certain  testimony.  The  Instruction  reads 
as  follows:  "The  court  further  instructs  the 
Jury  that,  in  determining  the  weight  to  be 
given  the  testimony  of  different  witnesses 
in  this  case,  the  Jury  are  authorized  to  con- 
sider the  relationship  of  the  witnesses  to  the 
parties,  if  the  same  is  proved,  their  interest, 
if  any,  in  the  results  of  this  case,  their 
temper,  feeling,  or  bias,  if  any,  has  been 
shown,  their  demeanor  whilst  testifying, 
their  apparent  intelligence,  and  their  means 
of  information,  and  to  give  such  credit  to  the 
testimony  of  such  witnesses  as  under  all 
the  circumstances  such  witnesses  seems  to 
be  entitled  to."  The  instruction  does  not  con- 
vey to  the  minds  of  the  Jury  any  indication 
of  the  weight  given  to  the  testimony  by  the 
court  of  any  witness,  but  simply  instructs  the 
Jury  what  matters  may  be  taken  into  consid- 
eration by  them  in  considering  the  testimony 
of  witnesses  who  are  proven  to  be  within  cer- 
tain relationship  to  the  parties,  and  to  consid- 
er the  interest  of  such  witnesses  in  the  result 
of  the  case  **their  temper,  feeling,  or  bias, 
if  any,  has  been  shown,  their  demeanor 
whilst  testifying,  their  apparent  intelligence 
and  their  means  of  information,"  and  in  view 
of  all  these  things  to  give  such  credit  to  the 
testimony  of  such  witnesses  as  they  might 
seem  to  be  entitled  to.  Nothing  can  be 
drawn  from  this  instruction  to  indicate  the 
bias  of  the  court  as  touching  the  weight  of 
the  evidence  of  such  witnesses.  Counsel  for 
defendant  cite  In  support  of  their  position  in 
regard  to  instruction  No.  3,  point  20,  Syl.,  in 
Ward  V.  Brown,  53  W.  Va.  227.  44  S.  B. 
488:  "The  giving  of  erroneous  instructions 
bearing  upon  the  weight  and  value  of  certain 
testimony  when  the  evidence  is  contradictory 
is  cause  for  reversal."  This  raises  the  ques- 
tion, what  is  an  erroneous  instruction  bear- 
ing upon  the  weight  and  value  of  certain  tes- 
timony? I  take  it  that  it  is  an  instruction  not 
leaving  the  whole  question  of  the  weight  of  the 
evidence  with  the  Jury,  as  in  this  case,  but 
one  which  conveys  to  the  mind  of  the  Jury 
the  opinion  of  the  court  in  relation  to  the 
weight  of  such  testimony,  or  an  instruction 
which  leads  the  Jury  to  the  conclusion  that 
the  mind  of  the  court  is  that  the  weight  of 
such  testimony  preponderates  the  one  way  or 
the  other;  but  there  can  be  no  objection  to 
the  court  Instructing  the  Jury  in  relation  to 
all  the  elements  which  are  proper  to  be  taken 
into  consideration  by  the  Jury  In  weighing 
the  testimony. 

It  is  contended  that  instruction  No.  4 
should  not  have  been  given,  at  least  with- 
out giving  No.  10  asked  for  by  the  defendant 
in  connection  therewith.  Instruction  No.  10 
m  as  follows:  "The  Jury  are  further  in- 
structed that.  If  they  believe  from  the  evi- 
dence that  Thomas  C.  Trail  wns  not  attempt- 
ing to  take  the  life  of  Peter  Bowles  at  the 
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time  of  the  cutting,  bnt  was  defending  him- 
self from  the  assault  made  upon  him  by  Al- 
fred Maynard,  or  Peter  Bowles,  or  both  of 
them,  then  this  would  be  substantial  denial 
of  criminal  intent  upon  the  part  of  the  said 
defendant,  and  throws  upon  the  state  the 
burden  of  preying  such  intent  beyond  a 
reasonable  doubt,  and  the  accused  Is  not  re- 
quired to  sustain  such  defense  by  a  prepon- 
aerance  of  testimony,  and  the  jury  should  find 
the  defendant  not  guilty."  Instruction  No. 
4  is  point  2  in  the  syllabus  of  the  case  of 
State  V.  Cain,  20  W.  Va.  679,  and  given  in 
Hill's  Case,  2  Grat  (Va.)  595.  And  No.  10 
is  misleading.  The  burden  of  proof  was  al- 
ready on  the  state  to  prove  criminal  intent 
beyond  a  reasonable  doubt,  the  criminal  in- 
tent is  the  gist  of  the  offense,  and  without 
such  proof  full  and  clear  no  indictment 
for  crime  could  be  sustained.  If  the  homi- 
cide is  proven  to  have  been  committed  by  the 
defendant,  then  the  presumption  of  murder 
in  the  second  degree  arises  against  him,  and 
the  burden  then  falls  on  him  to  make  such 
defense  as  will  reduce  the  crime  below  such 
degree,  or  as  will  Justify  the  act,  and  such 
defense  may  be  found  in  the  consideration  of 
the  evidence  and  case  made  by  the  state  in 
connection  with  that  adduced  by  the  defend- 
ant. This  is  a  binding  instruction,  not  as  to 
the  degree  of  crime,  but  that,  if  the  jury 
should  believe  that  defendant  was  defending 
himself  from  the  assault  of  Maynard.  or 
Bowles,  or  both  of  them,  it  would  necessarily 
amount  to  justifiable  homicide.  Defendant 
might  have  been  defending  himself  against 
an  assault,  and  yet  not  justified  in  killing 
his  assailant;  that  depends  upon  all  the  evi- 
dence and  the  circumstances.  No.  4  was 
properly  given  and  No.  10  was  properly  re- 
fused. 

Instruction  No.  5  given  for  the  state  is 
in  the  following  words:  "The  court  further 
instructs  the  jury  that  to  convict  one  of 
murder  it  is  not  necessary  that  malice 
should  exist  in  the  heart  of  the  accused 
against  the  deceased,  if  the  accused  was 
guilty  of  striking  with  a  deadly  weapon  an- 
other, and  of  killing  him,  the  Intent  and 
malice  may  both  be  inferred  from  such  act; 
and  such  malice  may  not  be  directed  against 
any  particular  person,  but  may  be  such  as 
shows  a  'heart  regardless  of  social  duty  and 
fatally  bent  on  mischief.' "  It  is  contended 
by  counsel  for  defendant  that  the  words  of 
this  instruction  tended  to  mislead  the  jury; 
that  "an  instruction  of  this  sort  is  designed 
for  a  case  in  which  the  party  has  killed 
one  whom  he  did  not  intend  to  kill,  in  an 
effort  to  take  the  life  of  another  whom  he 
did  intend  to  kill.  It  is  founded  upon  the 
very  nature  of  the  case  itself  and  upon  pub- 
lic policy;  the  law  embodied  in  such  an  in- 
struction having  for  its  end  the  safety  and 
protection  of  society.  •  •  •  This  law  as 
embodied  in  instruction  No.  5  is  intended  to 
meet  that  class  of  cases  where  the  killing  of 


the  particular  person  was  not  intended  by 
the  defendant,  and  to  show  that  express 
malice  need    not    be    aflarmatively    shown 
against  the  very  party  that  is  killed."   Audit 
is  contended  that  in  the  case  at  bar  there  was 
no  third  party  which  the  defendant  intend- 
ed to  kill  and  in  an  effort  to  do  so  took  the 
life  of  Bowles.    The  defendant  in  his  tes- 
timony describing  his  fight  with  Albert  May- 
nard says:     "He  punched  or  knocked  me,  or 
something,  and  I  got  down,   and  if  I  did 
any  harm  at  all  was  while  I  was  down,  or 
hurt  anybody.    I  hit  something.    I  was  do- 
ing what  I  could.    Ques.  Who  was  you  try- 
ing to  hit?    Ans,  I  was  fighting  Albert  May- 
I  nard  all  the    time,    or  I    thought  I    was." 
i  Here,  according  to  the  testimony  of  the  de- 
I  fendant,  he  was  in  a  fight  with  Maynard, 
j  and  if  he  ever  struck  the  blow  that  hurt 
I  and  killed  Bowles  it  was  while  down  and 
I  in  the  fight  with  Maynard.     So  that,  if  the 
I  object  of  the  instruction  is  as  contended  by 
j  defendant's  counsel,  it  is  entirely  adapted 
to  this  case,  in  harmony  with  the  evidence 
I  of  the  defendant  himself. 
I     It  is  contended  that  instruction  No.  7  given 
i  for  the  state,  in  the  following  words:  "  "The 
I  court  further  Instructs  the  jury  that,  if  they 
find  from  all  the  evidence  that  the  homi- 
i  cide  is  proven,  the  presumption  is  that  it  is 
i  murder  of  the  second  degree,  and  the  bur- 
;  den  is  on  the  state  of  showing  that  it  is 
I  murder  of  the  first  degree,  and  upon  the  ac- 
cused of  showing  that  it  is  without  malice 
and  is  therefore  only  manslaughter,  or,  that 
he  has  acted  lawfully,  and  is  therefore  not 
gullty"^ls    "ambiguous,    indefinite,     uncer- 
tain,   misleading,   and   liable   to   be   misun- 
derstood and  misconstrued  by  the  jury  to 
the  prejudice  of  the  prisoner  and  contrary 
to  well-established  law";  that  the  presump- 
tion of  the  innocence  of  the  prisoner  follows 
him  in  every  stage  of  the  trial  until  the 
state  has  proven  every  element  of  guilt  as 
charged  in  the  indictment  against  him  be- 
yond a  reasonable  doubt   CJounsel  admit  that 
to  the  mind  of  a  person  trained  in  the  law 
the  instruction  could  be  easily  explained  and 
the  meaning  of  the  court  understood,  but  to 
a   jury   composed  of   tillers   of   the   soil    it 
could  not  be  so  well  comprehended;  to  such 
men    the  Instruction    as  given    must    havo 
meant    "that   when    a    homicide   has   been 
proven  the  presumption  is  that  the  prisoner 
at  the  bar  is  guilty  of  murder  in  the  second 
degree,"  etc.    This  is  a  reflection  upon  the 
Intelligence  of  any  jury  that  might  be  gath- 
ered up  In  any  community  in  this  state.    The 
defendant    Is  on    trial   for  committing    the 
homicide;  the  homicide  is  an  admitted  fact, 
and  a  fact  within  the  knowledge  of  all  the 
people   connected    with   the   trial;   and   the 
Instruction  could  not  mean  that,  if  the  jury^ 
should   find   from  all   the   evidence   that   a 
homicide  had  been  proven,  the  presumption- 
would  follow  that  the  defendant  had  com- 
mitted it,  regardless  of  evidence  connecting: 
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the  defendant  with  It,  simply  from  the  fact 
that  the  indictment  charged  film  with  the 
crime.  'Hie  Instruction  conld  only  mean 
that,  if  the  homicide  had  been  proven  to 
have  been  committed  by  the  defendant,  then 
the  presampdon  followed  as  to  the  degree 
of  murder  when  it  has  been  proven  that  a 
homicide  has  been  committed  by  the  ac- 
cused, then  the  presumption  arises  that  the 
accused  is  guilty  of  murder  in  the  second  de- 
gree, and  to  elevate  it  to  first  degree  murder 
the  burden  is  upon  the  state,  and  to  reduce 
it  below  the  presumed  degree  the  burden  if 
upon  the  defendant;  and  the  instruction  fur- 
ther says  that,  If  he  would  Justify  the  homi- 
cide, it  was  for  him  to  show  that  he  had 
acted  lawfully  and  was  therefore  not  guilty. 
It  is  further  contended  that  instruction  No. 
7  is  not  in  harmony  with  instruction  No.  1 
given  on  behalf  of  the  defendant,  where  the 
Jury  is  Instructed  that  the  defendant  is  pre- 
sumed to  be  innocent  of  the  charge  until  he 
is  proven  guilty  beyond  all  reasonable  doubt; 
and  that  this  presumption  follows  him  in 
every  stage  of  the  trial  until  the  state  has 
fully  proven  every  element  of  guilt  as  char- 
ged, to  the  exclusion  of  every  reasonable 
doubt;  and  that,  unless  the  Jury  believe  from 
the  evidence  that  the  state  had  so  proven 
every  element  of  guilt,  then  they  should 
find  the  prisoner  not  quilty.  The  instruc- 
tions are  not  out  of  harmony;  No.  7,  only 
instructs  upon  the  presumption  of  murder  in 
the  second  degree,  when  the  homicide  has 
been  proven  and  only  instructs  as  to  one 
point  of  the  law.  It  is  not  required  that 
every  instruction  should  cover  .all  the  points 
of  the  law  in  the  case.  Instruction  No.  7 
is  good  for  the  purpose  for  which  it  was 
given,  and  is  entirely  in  harmony  with  de- 
fendant's instruction  No.  1. 

Bill  of  exceptions  No.  8  goes  to  the  re- 
fusal of  the  court  to  give  the  instructions 
Nos.  8,  4,  a,  7,  8,  9,  10,  11,  12,  13»  14,  and  15. 
No.  3  is  in  the  following  words:  **The  court 
instructs  the  Jury  that  when  one  without 
fault  himself  is  attacked  by  another,  in  such 
a  manner,or  under  such  circumstances  as  to 
furnish  reasonable  grounds  for  apprehend- 
ing a  design  to  take  away  his  life,  or  to  do 
him  some  great  bodily  harm,  and  there  is 
reasonable  grounds  for  believing  the  danger 
imminent  that  such  design  will  be  ac- 
complished, and  the  person  assaulted  has 
reasonable  grounds  to  believe,  and  does  be- 
lieve, such  danger  Is  Imminent,  he  may  act 
upon  such  appearances  and  without  retreat- 
ing kill  his  assailant,  if  he  has  reasonable 
grounds  to  believe,  and  does  believe,  that 
such  killing  is  necessary  in  order  to  avoid 
the  apparent  danger;  and  the  killing  under 
such  circumstances  is  excusable,  although  it 
may  afterwards  turn  out  that  the  appear^ 
ances  were  false,  and  that  there  was  in  fact 
neither  design  to  do  him  some  serious  in- 
jury, nor  danger  that  it  would  be  done.  But 
of  all  this,  the  Jury  must  Judge  from  all 


the  evidence  and  circumstances  In  the  case** 
— and  is,  under  the  evidence  and  circum- 
stances of  this  case,  unobjectionable  and 
should  have  been  given. 

Instruction  No.  4,  offered  by  counsel 
for  defendant:  "The  court  further  instructs 
the  Jury  that  a  witness  may  be  impeached 
and  discredited  by  prior  inconsistent  state- 
ments, and,  if  the  Jury  believe  from  the  evi- 
dence in  the  case  that  the  witness  Albert 
Maynard  made  Inconsistent  and  contrary 
statements  concerning  the  killing  of  the  de- 
ceased, Peter  Bowles,  then  the  Jury  has  the 
right  to  disregard  his  whole  testimony,  or 
give  it  such  weight  to  which  they  think  it 
is  entitled" — ^was  intended  to  meet  the  testi- 
mony in  the  case  by  which  the  witness  Al- 
bert Maynard  was  contradicted  in  a  materi- 
al part  of  his  testimony  by  several  witness- 
es. In  his  testimony  in  chief  upon  the  trial 
he  says,  when  Trail  struck  Bowles  with 
the  knife,  witness  was  standing  behind  a 
chair:  '*I  took  the  chair  and  went  around 
Mr.  Trail  and  carried  the  chair  between 
him  and  me  and  went  out  of  the  house  to 
the  drawbars  where  the  road  was;  I  looked 
back  to  see  if  I  could  see  Mr.  Trail  and  did 
not  see  him.'*  That  he  then  set  the  chair 
down  and  crossed  over  the  drawbars  and 
went  to  his  brother's.  Being  recalled  he 
was  asked  about  the  conversation  that  he 
had  had  with  Wm.  Hicks  at  a  time  and 
.  place  mentioned,  and  was  asked  if  Hicks 
did  not  say  to  him  "that  if  you  were  not 
careful  you  would  swear  a  damned  He,  and 
that  you  replied  that  in  a  case  like  this  you 
had  to  swear.  Ans.  No,  sir;  I  never  said 
any  such  a  thing."  And  was  asked  if  he 
did  not  at  the  time  of  the  inquest  in  the 
presence  of  James  F.  Pullin,  one  of  the  Ju- 
rors, "say  that  you  aimed  to  strike  him  with 
a  chair,  and  that  the  chair  hit  the  Joists, 
and  the  Joists  was  so  low  you  <  could  not 
make  the  lick,  and  that  you  punched  him 
with  the  chair,  and  punched  him  much,  and 
then  you  carried  the  chair  out  with  you  out 
of  doors."  Which  statement  he  denied  mak- 
ing. William  Hicks  being  recalled  stated 
that  he  had  the  conversation  with  Maynard 
about  three  weeks  ago  near  Colonel  Bum- 
side's  store  in  which  he  stated  that  in  a  case 
like  this  he  had  to  swear.  James  F.  Pullin, 
member  of  the  coroner's  Jury  on  the  81st  of 
October,  testified  that:  "Albert  Maynard 
stated  in  the  presence  of  the  Jury  upon  that 
occasion  that  he  struck  at  Thomas  O.  Trail 
with  a  chair,  and,  the  Joists  being  low,  the 
chair  struck  the  Joists,  and  that  he  could 
not  make  the  lick,  and  that  he  then  punched 
him  with  the  chair  and  punched  him  much." 
These  statements  are  in  direct  contradiction 
of  Albert  Maynard's  account  of  the  affray 
at  the  time  of  the  killing  of  Bowles.  The 
instruction  tells  the  Jury  that,  if  they  be- 
lieve from  the  evidence  that  he  made  incon- 
sistent and  contradictory  statements  relat- 
ing to  the  killing  or  concerning  the  killing, 
then  the  Jury  had  the  right  to  disregard  his 
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whole  leBtlmony,  or  give  It  siicli  weight  as 
they  should  think  it  entitled  to.  Hughes  on 
Instructions  to  Juries,  §§  367,  868.  Instnic- 
tion  No.  4  should  have  heen  givenL 

Defendant's  instruction  No.  6  is  as  follows; 
•*The  court  further  instructs  the  Jury  that, 
before  they  can  convict  the  prisoner,  Thom- 
as Trail,  they  must  believe  beyond  a  rea- 
sonable doubt  that  every  fact  necessary  to 
show  the  prisoner's  guilt  has  .been  estab- 
lished by  full  proof,  and,  if  the  Jury  have  a 
reasonable  doubt  upon  any  fact  necessary 
to  show  the  guilt  of  the  prisoner,  then  they 
should  give  the  benefit  of  that  doubt,  and 
find  him  not  guilty.'*  It  may  be  presumed 
that  No.  6  was  refused  because  No.  1,  given 
for  defendant,  covered  the  same  point;  but 
the  defendant  is  entitled  to  have  instruc- 
tions given  in  his  own  language  when  they 
correctly  propound  the  law,  and  it  Is  con- 
tended that  No.  1  given  on  behalf  of  the  de- 
fendant simply  relates  to  the  general  doc- 
trine or  principle  that  they  must  believe  him 
guilty  beyond  a  reasonable  doubt  before 
they  can  find  him  guilty.  Instruction  No.  6 
directs  the  attention  of  the  Jury  particularly 
to  the  principle  which  requires  proof  be- 
yond a  reasonable  doubt  of  every  fact  neces- 
sary to  show  the  prisoner  guilty,  and  that, 
if  they  have  such  doubt  upon  any  fact  neces- 
sary to  show  his  guilt,  then  they  must  find 
him  not  guilty.  See  State  v.  Flanagan  26 
W.  Va.  116,  ^1.,  points  8,  4,  and  5. 

As  to  instructions  Nos.  7,  8,  9, 13  and  15,  re- 
fused by  the  circuit  court,  counsel  for  de- 
fendant say  nothing  about  them  In  their 
brtefb,  and  do  not  rely  upon  them,  and  they 
appear  to  be  properly  refused  by  the  court 

Instruction  No.  11  offered  by  defendant  is 
point  5  In  syllabus,  State  v.  Zeigler,  40  W. 
Ya.  583,  21  S.  B.  763,  which  has  been  over- 
ruled in  State  v.  Staley,  46  W.  Va.  792,  82 
&  E.  198,  Syl.,  point  5. 

As  to  instruction  No.  12,  which  reads  as 
follows:  'The  Jury  are  further  instructed 
that,  if  they  are  satisfied  from  the  evidence 
that  Alfred  Maynard  was  armed  with  a 
cbair  and  attacked  the  defendant,  and  that 
the  defendant  had  reason  to  believe,  or  ren- 
■onable  cause  to  believe  and  fear,  and  that 
he  did  believe  and  fear,  that  great  bodily 
harm  was^  to  be  infilcted  upon  him,  and  that 
under  the  influence  of  such  belief  and  fear 
he  struck  the  blow  with  the  Intent  to  de- 
fend or  protect  himself  against  Alfred  May- 
nard or  Peter  Bowles  acting  together,  then 
the  defendant  is  not  guilty."  Under  the 
evidence  and  circumstances  of  this  case  this 
Instruction  should  have  been  given.  The  tes- 
timony of  the  defendant  is  that  he  was  at- 
tacked by  Maynard  with  a  chair,  and  that 
he  (defendant)  was  defending  himself  as 
best  he  could.  From  defendant's  testimony 
he  was  In  great  danger  and  had  reason  to 
believe  he  was  in  danger  of  great  bodily 
harm — witness  says  Maynard  was  a  very 
powerful  man,  says  that  he  struck  at  him 
with  a  chair,  and  "If  it  had  not  heen  for  the 


chair  striking  the  Joists  I  don't  know  what 
he  would  have  done  for  me." 

It  is  insisted  by  counsel  for  defendant  that 
No.  14  should  have  been  given  without  modifi- 
cation as  it  was  offered,  as  follows:  "The 
Jury  are  hereby  instructed  that  a  man's 
house  is  sacred  and  his  ovm  castle  to  him- 
self, and  if  the  Jury  believe  from  the  evidence 
that  Thomas  G.  Trail  was  attacked  in  his 
own  house  by  Alfred  Maynard,  armed  with 
a  chair  or  other  dangerous  weapon,  and  the 
said  Thomas  G.  Trail  had  reason  to  believe 
and  did  believe  that  he  was  in  danger  of 
losing  his  life,  or  in  danger  of  suffering 
great  bodily  harm  at  the  hands  of  his  assail- 
ant, be  is  not  required  to  retreat,  but  may 
defend  his  life  or  person  by  taking  the  life 
of  his  assailant  without  retreating;  and,  if 
the  Jury  further  believe  from  the  evidence 
that  Peter  Bowles  Joined  Alfred  Maynard  in 
the  assault  on  Thomas  G.  Trail,  and  in  that 
affray  lost  his  life  at  the  hands  of  Thomas 
G.  Trail,  then  you  shall  find  the  defendant 
not  guilty."  This  lacked  one  essential  ele- 
ment, in  that  it  left  out  the  fact  that  he  had 
reasonable  grounds  to  believe  and  did  be- 
lieve such  killing  was  necessary  to  defend 
his  own  life  or  prevent  great  bodily  harm. 
No.  14  as  modified,  which  reads  as  follows: 
**The  Jury  are  further  instructed  that,  if  they 
believe  from  the  evidence  that  Thomas  G. 
TvM  without  fault  was  attacked  in  his  own 
home  by  Alfred  Maynard,  armed  with  a  chair 
or  other  dangerous  weapon,  in  such  a  manner 
and  under  such  circumstances  as  to  furnish 
reasonable  grounds  for  apprehending  a  de- 
sign to  take  away  his  life  or  to  do  him  soma 
great  bodily  harm,  and  that  the  said  Thomas 
G.  Trail  had  reasons  to  believe  and  did  be- 
lieve that  he  was  in  danger  of  losing  his  life, 
.or  danger  of  suffering  a  great  bodily  harm  at. 
the  hands  of  his  assailant,  he  was  not  re- 
quired to  retreat,  but  had  the  right  to  defend 
his  life  or  person,  by  using  force  for  force 
in  resisting  such  attacks  and  by  taking  the 
life  of  his  assailant,  if  necessary  to  protect 
himself  from  great  bodily  injury  or  to  save 
his  life  from  the  threatened  injury;  and,  if 
the  Jury  further  believe  from  the  evidence 
that  Peter  Bowles  Joined  Alfred  Maynard 
in  the  assault  on  Thomas  G.  Tirail,  and  in 
that  affray  lost  his  life  at  the  hands  of 
Thomas  G.  Trail,  then  you  should  find  the 
defendant  not  guilty;  but  all  of  this  the  Jury 
must  decide  from  all  the  evidence  in  the 
case^* — is  bad  for  the  reason  that  It  says  the 
defendant  "had  the  right  to  defend  his  life 
or  person  by  using  force  for  force  in  resisting 
such  attacks  and  by  taking  the  life  of  his 
assailant,  if  necessary  to  protect  himself  from 
great  bodily  injury  or  to  save  his  life  from 
the  threatened  Injury."  Under  this  instruc- 
tion the  defendant  would  have  to  prove  that 
the  killing  was  absolutely  necessary,  and  not 
that  he  had  ground  to  believe^  and  did  be- 
lieve, it  necessary  to  protect  himself  from 
great  bodily  harm,  or  to  save  his  own  life. 
So  that  neither  No.  14  as  offered  by  defend- 


22 


63  SOUTHBASTEBN  REPORTBIL 


(W.Vt, 


ant  nor  aa  modified  and  given  was  correct 
The  fourth  assignment  of  error  goes  to  the 
misconduct  of  the  jury  in  separating,  etc»  as 
set  out  in  bill  of  exceptions  No.  5*  and  the 
fifth  assignment  of  error,  that  the  court 
erred  in  refusing  to  set  aside  the  verdict 
and  award  defendant  a  new  trial  on  the 
groimds  that  the  verdict  was  contrary  to 
the  law  and  the  evidence.  As  the  case  must  be 
retried,  it  is  deemed  unnecessary  to  discuss 
these  last-mentioned  assignments  of  error. 

For  the  reasons  herein  stated,  the  judgment 
of  the  circuit  court  is  reversed,  the  verdict  of 
the  jury  set  aside^  and  the  case  remanded 
'  to  the  circuit  court  for  a  new  trial. 

BBANNON,  J.  If  it  is  intended  to  decide 
that  defendant's  Instruction  6  should  have 
been  given,  I  do  not  agree  to  it  If  the  ques- 
tion of  the  homicide  were  Involved,  it  would 
be  good;  but  that  is  conceded,  not  a  question 
of  contest  This  instruction  is  capable  of 
being  construed  to  say  that  unless  the  state 
disproves  self-defense  beyond  reasonable 
doubt,  the  defendant  must  be  acquitted.  It 
misleads.  The  only  question  was,  is  the 
prisoner  entitled  to  acquittal  on  the  plea  of 
self-defense?  The  Flanagan  Case  has  no 
import  in  this  matter.  It  was  whether  the 
accused  was  guilty  of  the  corpus  delicti  on 
circumstantial  evidence,  not  self-defense. 

Instruction  14,  as  modified,  is  likely  ground 
for  reversal;  and  yet  I  realize  that  its  de- 
fect may  have  extended  little  influence  taken 
with  other  instructions. 

SANDERS,  J.  (dissenting  in  part).  I  con- 
cur in  the  conclusion  reached,  to  reverse  the 
judgment  and  grant  the  prisoner  a  new  trial. 
But  I  cannot  consent  that  the  evidence  of 
the  witness  Rogers,  wherein  he  relates  a 
statement  made  to  him  by  the  deceased,  to 
the  effect  that  the  deceased  told  him  that' he 
was  going  to  TraiPs  home  to  debauch  his 
daughter,  and  that  he  knew  he  could  do  so 
if  he  could  get  the  old  man  drunk,  is  inadmis- 
sible. I  think  this  evidence  admissible,  as 
corroborative  of  the  testimony  of  the  defend- 
ant, if  for  no  other  purpose.  It  is  true  this 
statement  was  not  communicated  to  Trail, 
yet  at  the  same  time,  if  the  statement  was 
made,  it  goes  to  show  the  previously  formed 
intention  of  the  deceased  to  go  to  the  home 
of  Trail  and  attempt  to  debauch  his  daughter. 
There  is  a  conflict  in  the  evidence  as  to  the 
circumstances  under  which  the  killing  was 
done.  The  state  endeavors  to  show  that 
while  Bowles  was  standing  with  his  back 
to  the  fire,  Trail  came  into  the  room,  walked 
up  to  him,  and  stabbed  him,  without  any 
provocation  or  justification;  while,  on  the 
other  band.  Trail  claims  that  it  was  in  de- 
fense of  his  home  and  the  virtue  of  a  member 
of  his  family.  He  claims  that  shortly  before 
the  killing  he  was  told  to  go  home,  that 
Bowles  was  making  improper  advances  to- 
ward his  daughter,  and  on  his  arrival  Bowles 
assured  him  that  he  bad  the  highest  regard 


for  him  and  his  family,  and  that  he  did  not 
intend  anything  by  what  he  had  done;  and 
Trail  says  he  became  angry  at  that  time,  but 
with  these  assurances  the  matter  rested  in 
abeyance  for  a  short  while;  that  he  went 
into  the  house  and  sat  down  by  the  fire  and 
dropped  off  to  sleep,  and  shortly  afterwards 
was  awakened  by  a  noise,  and  found  Bowles 
making  improper  and  indecent  advances  to 
his  daughter,  who  was  at  that  time  lying 
upon  the  bed  in  the  room  where  they  were. 
This  theory  of  the  case  the  prisoner  had  the 
right  to  present  to  the  jury,  if  not  for  the 
purpose  of  justification,  certainly  to  negative 
malice,  and  to  show  that  the  killing  was  done 
in  the  heat  of  passion.  Then  if  I  am  correct 
in  asserting  that  this  could  be  given  in  evi- 
dence for  the  purpose  of  showing  hot  blood, 
then  it  seems  to  me  clear  that  any  evidence 
which  goes  to  corroborate  or,  to  sustain  this 
theory  is  admissible.  The  prisoner  not  only 
had  the  right  to  give  his  own  version  of  it 
to  the  jury,  but  he  should  have  been  permit- 
ted to  introduce  any  other  evidence  which 
would  tend  in  any  degree  to  strengthen  or 
corroborate  his  testimony  In  this  regard. 
Having  this  right  and  relating  these  facts 
to  the  jury  himself,  it  became  a  question  for 
the  consideration  of  the  jury,  and  it  may  be 
very  material  that  his  evidence  should  have 
corroboration.  Therefore,  if  he  could  show 
that  the  deceased,  shortly  before  the  killing, 
stated  that  he  intended  to  do  the  very  thing 
which  Trail  charges  that  he  did  do,  and  on 
account  of  which  he  says  he  was  provoked 
and  angered  until,  in  the  difficulty  which  fol- 
lowed, the  life  of  the  deceased  was  taken,  he 
certainly  should  have  had  the  right  to  do  so. 
Trail  says  that  the  deceased  did  it  and,  if 
this  evidence  had  been  permitted  to  go  to 
the  jury,  they  would  have  had  before  them 
evidence  that  the  deceased  said  he  intended 
so  to  do,  and  that  evidence,  taken  in  connec- 
tion with  the  evidence' of  Trail  that  he  did 
do  it,  would  be  strongly  corroborative  of  the 
evidence  of  the  defendant  There  can  be  no 
question  but  what  if  the  deceased  had  been 
charged  with  an  assault  upon  the  daughter, 
this  evidence  would  have  been  admissible. 
If  so,  I  fail  to  see  why  it  is  not  admissible 
in  favor  of  the  father  upon  the  charge  of 
slaying  the  assailant  of  his  daughter.  For 
these  reasons,  I  think  the  evidence  should 
have  been  admitted. 
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LILLY  V.  CLAYPOOL  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  20.  1906.) 

!•  Infants  —  IjANDS  —  Sale  op  Timbke— Db- 
CBKE— Pleading  to  Sustain. 

In  a  sommaiy  proceeding,  under  chapter  S3 
of  the  Oode  of  1899,  for  the  sale  of  the  timber 
on  the  land  of  an  infant  and  sale  thereof  made 
upon  a  written  proposition  for  purchase  and 
under  direction  and  decree  of  the  court  and 
duly  confirmed,  decrees  entered  therein  granting 
abatement  to  the  assignee  of  the  purchaser  of  a 
part  of  the  purchase  money,  and  extending  the 
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time  beyond  that  fixed  !n  the  contract  of  sale 
for  the  removal  of  the  timber  from  the  landt 
which  decrees  are  based  upon  no  pleadings  in 
writing,  but  alone  upon  the  mere  oral  repre- 
sentations and  motion  of  the  assignee  of  the 
purchaser  of  the  timber,  are  void. 
2.  Judgment— Pleading  to  Sustain. 

A  decree  not  supported  by  any  pleading 
in  writing  is  void. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  80, 
Cent  Dig.  Judgment,  §  34.] 

CSyllabua  by  the  Court.) 

Appeal  from  Circuit  Court,  Logan  County. 

Bill  by  W.  R.  Lilly,  guardian,  against 
John  W.  Claypool  and  others.  From  the  de- 
cree, the  guardian  and  infant  appeal.  Re- 
versed. 

Atkinson  &  Jackson  and  Lill:^  &  Shrews- 
berry,  for  appellants.  Ragland  &  Green,  for 
appellees. 

McWHORTBR,  P.  W.  R.  Lilly,  guardian 
of  John  W.  Claypool,  an  infant,  instituted 
In  the  circuit  court  of  Logan  county  summary 
proceedings,  under  chapter  83  of  the  Code  of 
1899,  to  sell  the  timber  on  two  tracts  of 
land,  the  property  of  said  infant,  containing 
229  and  310  acres,  respectively,  in  said  coun- 
ty,  devised  to  him  by  the  will  of  his  father, 
Robert  Claypool;  said  guardian  representing 
In  his  petition  that  a  creditor's  suit  was 
pending  to  enforce  the  collection  of  debts  due 
the  creditors  of  said  testator,  and  that  the 
said  creditors  were  willing  that  the  timber 
should  be  sold  to  satisfy  their  debts  and  thus 
relieve  the  said  land  so  devised  to  the  infant, 
and  for  the  payment  of  taxes  in  arrears 
against  the  property  and  to  pay  the  taxes 
for  the  subsequent  years.  Notice  was  given 
the  infant,  who  was  over  14  years  of  age,  of 
such  proceeding  and  a  guardian  ad 'litem  was 
appointed  to  defend  his  interests  and  assert 
his  rights  therein,  and  the  infant  and  his  said 
guardian  ad  litem  filed  their  Joint  and  sepa- 
rate answer  to  the  petition;  and,  it  being 
shown  to  the  satisfaction  of  the  court,  by 
evidence  adduced  and  taken  in  open  court 
In  the  presence  of  the  said  guardian  ad  litem, 
that  a  sale  of  all  the  merchantable  timber  on 
the  said  two  tracts  of  land  mentioned  and 
described  in  the  petition  would  promote  the 
Interest  of  the  said  infant,  John  W.  Clay- 
pool, and  that  the  rights  and  interests  of  no 
person  would  be  prejudiced  by  a  sale  of  said 
timber,  the  court  decreed  that  the  same  be 
sold  either  at  public  or  private  sale,  which- 
ever in  the  opinion  of  the  guardian  would  be 
to  the  best  interest  of  said  infant,  the  decree 
fixing  the  terms  of  sale,  which  decree  was 
entered  November  6,  1903. 

John  Claypool  made  a  proposition  in  writ- 
ing to  purchase  the  timber  at  prices  named 
therein  for  the  various  kinds  of  timber  on 
the  terms  mentioned  in  the  decree,  the  bidder 
to  have  two  years  to  remove  from  said  tracts 
of  land  said  timber,  and  to  give  bond  with 
approved  security  for  the  deferred  payments 
of  purchase  money.  This  proposition  was  re- 
ported to  the  court  by  W.  R.  Lilly,  the  guard- 


ian, together  with  a  bond  of  the  purchaser 
in  the  penalty  of  |3,000.  with  Millard  Mc- 
Donald and  J.  M.  Vance  sureties  therein, 
payable  to  said  guardian  and  conditioned  for 
the  payment  of  all  the  purchase  money  for 
said  timber  according  to  the  terms  of  sale. 
And  on  the  7th  of  November,  1903,  the  court 
upon  a  further  hearing  of  the  matter  and 
taking  evidence  as  to  the  adequacy  of  the 
price  paid,  etc.,  confirmed  the  sale  as  being 
one  that  would  promote  the  interests  of  the 
said  Infant  and  approved  the  security  offered 
by  the  purchaser,  and  the  court  appointed 
Dick  Perry  and  J.  M.  Vance  commissioners, 
to  count  said  timber  and  report  to  the  guard- 
ian and  to  the  court  the  amount,  kinds,  and 
sizes  of  the  tim|)er  on  said  two  tracts.  Said 
commissioners  filed  their  report  showing  that 
the  timber  of  said  two  tracts  of  land  at  the 
prices  named  made  a  total  of  $2,006.25, 
which  report,  not  being  excepted  to,  was  con- 
firmed. Afterwards,  on  the  4th  day  of  May, 
1905,  Millard  McDonald  appeared  In  court 
and  presented  a  deed  from  John  Claypool  to 
himself  assigning  to  him  the  contract  for  the 
purchase  of  said  timber,  and  by  oral  repre- 
sentation showed  to  the  court  that  by  reason 
of  the  purchaser,  John  Claypool,  having  been 
proceeded  against  in  the  federal  court  in 
bankruptcy,  he  had  been  prevented  from 
marketing  the  timber  within  the  time  pre- 
scribed in  the  contract,  and  that  the  said 
McDonald  was  now  the  owner  of  the  interest 
of  said  purchaser,  John  Claypool,  as  shown 
by  said  deed  filed  by  him,  and  asked  for  an 
extension  of  one  year  for  the  removal  of  said 
timber,  "and  the  court,  deeming  the  request 
reasonable,"  extended  the  time  for  one  year. 
In  the  same  manner  said  McDonald  "further 
brought  to  the  attention  of  the  court  that  a 
large  quantity  of  said  timber  so  sold  to  said 
Clasrpool'and  marked  for  cutting  Is  on  lands 
other  than  that  owned  by  said  John  W.  Clay- 
pool, and  the  said  guardian  had  no  authority 
to  sell  the  same,  and  prayed  the  court  to 
have  a  survey  made  of  the  disputed  lines 
between  John  W.  Claypool  and  the  other 
claimants  and  ascertain  the  amount  of  timber 
so  sold  which  did  not  belong  to  said  John 
W.  Claypool,  and  to  ascertain  the  size  of  the 
same  that  a  proper  adjudication  might  be 
had  of  the  matter,  and  the  court,  being  of 
the  opinion  that  the  true  amount  of  said 
timber  should  be  ascertained  and  that  a 
proper  survey  should  be  made  of  said  line 
in  order  to  ascertain  the  same,  doth  hereby 
order  B.  A.  McDonald,  county  surveyor  of 
Logan  county,  to  make  snld  survey  and  to 
ascertain  what  timber  and  the  size  thereof 
has  been  cut  and  marked  for  cutting  out- 
side the  lines  of  the  said  John  W.  Claypool, 
to  all  of  which  W.  R.  Lilly  guardian  for  John 
W.  Claypool  objects,  which  objection  is  over- 
ruled by  the  court" 

Afterwards  W.  H.  File  was  substituted  for 
the  said  E.  A.  McDonald  to  make  said  sur- 
vey. File  filed  his  report,  to  which  the 
guardian,  W.  R.  Lilly,  and  the  guardian  ad 
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litem  excepted:  Firsts  Because  none  of  the 
timber  reported  lo  said  report  as  being  out 
of  the  boundary  of  the  land  upon  which  the 
timber  was  sold  was  in  fact  off  of  said  land  and 
all  of  the  timber  sold  by  the  decree  was  up- 
on the  land  owned  by  the  infant  defendant 
John  W.  Glaypool.  Second.  Because  there 
were  no  facts  before  the  court  at  the  time  the 
order  of  survey  was  directed  which  warranted 
the  directing  of  the  survey;  "no  evidence  be- 
ing Introduced  and  only  the  statements  of 
counsel  as  to  the  supposed  fact  that  some  of 
the  timber  was  not  on  the  land."  Third. 
That  if  any,  or  all,  of  the  timber  should  be 
found  to  be  off  the  land  of  the  infant  defend- 
ant the  said  purchaser,  John  Glaypool,  and 
Millard  McDonald,  his  assignee,  were,  by 
their  purchase  in  the  proceedings,  the  count 
of  the  timber  by  the  commissioners  and  the 
confirmation  of  their  report  by  the  court, 
estopped  from  claiming  in  this  cause  any 
credits  against  the  purchase  money  by  rea- 
son of  any  timber  being  off  said  land,  that 
said  purchaser  bad  the  land  surveyed  before 
said  timber  was  counted  and  had  cut  and 
removed  a  large  portion  thereof  and  were 
present  In  court  when  the  report  of  the  com- 
missioners counting  the  timber  was  confirmed 
and  did  not  then  make  any  objections  or  ex- 
ceptions to  the  confirmation  of  said  report 
and  purchased  at  their  peril.  By  decree  en- 
tered on  the  11th  of  December  the  court  over- 
ruled the  exceptions  of  the  guardian  and 
guardian  ad  litem  to  the  report  of  File,  and 
decreed  a  rebate  or  credit  on  the  purchase 
money  "of  $624.00,  being  the  purchase  price 
for  the  timber  both  cut  and  branded  outside 
of  the  lines  of  said  land  as  run  by  W.  H.  File, 
which  the  court  finds  to  be  the  correct  line 
of  said  survey."  From  these  decrees,  the 
guardian,  W.  R.  Lilly,  and  the  infant,  John 
W.  Glaypool,  appealed. 

This  proceeding  was  for  the  purpose  of 
selling  the  said  timber,  the  property  of  the 
infant,  John  W.  Glaypool,  and  the  decrees 
extending  the  time  for  getting  the  timber 
off,  which  is  In  effect  making  a  new  contract 
or  changing  the  terms  of  the  contract  be- 
tween the  parties,  and  granting  the  rebate 
of  the  purchase  money,  are  based  upon  no 
pleadings  whatever,  but  upon  the  mere  oral 
suggestion  or  representation  of  said  McDon- 
ald, who  was  in  no  wise  a  party  to  the  pro- 
ceedings, and,  though  interested  as  the  as- 
signee of  the  purchaser,  filed  no  petition 
setting  forth  any  grounds  for  relief  in  the 
premises.  There  is  no  principle  better  set- 
tled than  that  a  Judgment  or  decree  cannot 
be  entered  in  the  absence  of  pleadings  upon 
which  to  found  the  same.  McNutt  v.  Trog- 
den,  29  W.  Va.  460,  2  a  B.  328;  Pickens  v. 
Love's  Adm'r,  44  W.  Va.  725,  29  a  B.  1018; 
Bland  v.  Stewart,  85  W.  Va.  518,  14  &  B. 
215;  Renlck  v.  Ludlngton,  20  W.  Va.  511,  536; 
Ghapman  v.  Railroad  Go.,  18  W.  Va.  184; 
Roberts  v.  Coleman,  37  W.  Va.  143,  16  S.  E. 
482;  McCoy  v.  Allen,  16  W.  Va.  724 ;  Moseley 
▼.  Cocke,  7  Leigh  (Va.)  224.    The  decrees  ex- 


tending the  time  for  getting  the  timber  off 
in  the  contract,  and  making  rebate  of  $624  on 
the  purchase  money,  are  void  and  of  no 
effect 

For  the  reasons  stated,  the  said  decrees 
are  reversed  and  set  aside. 
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(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  fit  1905.) 

L  Mines  and  MiNEBixs— Deeds  to  CoaXt* 

GONBTBUOnON. 

Deeds  conveying  eoal  with  rights  of  remov- 
al should  be  construed  in  the  same  way  as  other 
written  instruments,  and  the  intention  of  the 

Sarties  as  manifest  by  the  language  used  in  the 
eed  itself  should  govern. 
2.  Same— RitiHTs  of  Puschaseb— Injury  to 
Stjbfacb. 

The  vendor  of  land  may  sell  and  convey  his 
coal  and  grant  to  the  vendee  tl^e  right  to  enter 
upon  and  under  said  land  and  to  mine,  excavate, 
and  remove  all  the  coal  purchased  and  paid  for 
by  him,  and,  If  the  removal  of  the  coal  neces- 
sarily causes  the  surface  to  subside  or  break, 
the  grantor  cannot  be  heard  to  complain  thereof. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  d4. 
Cent.  Dig.  Mines  and  Minerals,  $$  158,  243.] 

8.  Saice— Rbsebvation  in  Deed. 

Where  a  deed  conveys  the  coal  under  a 
tract  of  land,  together  with  the  right  to  enter 
upon  and  under  vaid  land  and  to  mine,  excavate, 
and  remove  all  of  It,  there  is  no  implied  reser- 
vation in  such  an  instrument  that  the  grantee 
must  leave  enough  coal  to  support  the  surface 
in  its  original  position. 

[Eid.  Note. — ^For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Mines  and  Minerals,  {§  158,  243.] 

4.   OONTBAOTS— CONSTBUCnON. 

It  is  the  duty  of  the  court  to  construe  con- 
tracts as  they  are  made  by  the  parties  thereto, 
and  to  give  full  force  and  effect  to  the  language 
used,  when  it  is  clear,  plain,  simple,  and  unam- 
biguous. 

[Ed.  Note. — ^For  cases  hi  point,  see  voL  11, 
Gent.  Dig.  Contracts,  S§  728,  732-738.] 

6.  Saub. 

It  is  only  where  the  language  of  a  contract 
is  ambiguous  and  uncertain  and  susceptible  of 
more  than  one  construction  that  a  court  may, 
under  the  well-established  rules  of  construction, 
interfere  to  reach  a  proper  construction  and 
make  certain  that  which  in  itself  is  uncertain. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  11« 
Cent  Dig.  Contracts,  §§  723,  732-738.] 

Poffenbarger,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  Leander  Griffin  against  the 
Fairmont  Coal  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

H.  W.  Banner,  H.  W.  Williams,  W.  P. 
Hubbard,  and  Thos.  P.  Jacobs,  for  plaintiff 
in  error.  John  Bassell,  Z.  T.  Vinson,  and 
B.  A.  Brannon,  for  defendant  in  error. 

McWHORTBR,  J.  This  is  a  writ  of  error 
to  a  Judgment  of  the  circuit  court  of  Harrison 
county,  rendered  in  the  case  of  Leander  Grif- 
fin V.  Fairmont  Coal  Company,  by  the  Honor- 
able John  W.  Mason,  then  Judge  of  that 
court  The  learned  Judge  in  rendering  the 
Judgment  filed  in  the  case  an  opinion  in  writ- 
ing, which  opinion  is  copied  into  one  of  the 
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briefs  filed  In  the  case,  and  so  ably  dlscnsses 
most  of  the  questions  arising  in  the  case  th^t 
I  have  quoted  and  adopted  as  part  of  the 
opinion  in  this  case  a  large  part  thereof, 
which  accords  in  the  main  with  the  viewB  of 
the  majority  of  this  court : 
'The  declaration  alleges  that  the  plaintiff 

on day  of ,  1902,  was  the  owner 

In  fee  of  a  certain  tract  of  land,  situated  in 
Harrison  county,  and  fully  described  by 
metes  and  bounds,  containing  about  68  acres, 
and  that  underlying  the  surface  of  said  land 
there  is  a  vein  of  coal,  which  coal  (except 
about  three  acres)  the  plaintiff  and  his  grant- 
ors on  the  1st  day  of  November,  1889,  sold  and 
conveyed  to  Johnson  N.  Camden,  with  the  fol- 
lowing mining  rights  and  privileges:  'The 
party  of  the  second  part  and  his  assigns  is  to 
have  the  right  of  way  through  said  reserva- 
tion for  a  road,  air  course  and  dralnway,  nec- 
essary or  convenient  for  the  mining  and  re- 
moval of  said  coal  and  the  coal  under  coter- 
minous and  neighboring  lands,  together  with 
the  right  to  enter  upon  and  under  said  land, 
and  to  mine,  excavate  and  remove  all  of  said 
coal  and  remove  upon  and  under  said  land 
the  coal  from  under  adjacent,  coterminous 
and  neighboring  lands,  and  also  the  right  to 
enter  upon  and  under  the  tract  of  land  here- 
inbefore described,  and  make  all  necessary 
structures,  roads,  ways,  excavations,  air 
shafts,  drains,  drainways  and  openings  nec- 
essary and  convenient  for  the  mining  and  re* 
moval  of  said  coal  and  the  coal  from  cot»- 
mlnous  and  neighboring  lands  to  market.*  The 
declaration  further  alleges  that  said  coaj  and 
mining  rights  were,  by  various  deeds,  con-  i 
veyed  to  the  Fairmont  Coal  Company,  and 

that  it  was  on  the day  of ,  1902, 

the  owner  of  said  coal  and  mining  rights  and 
privileges;  that  the  said  farm  or  tract  of 
land  was  owned  In  fee  and  used  and  oc- 
cupied by  the  plaintiff  on  the  day  and  year 
last  aforesaid,  and  for  a  long  time  prior 
thereto,  as  a  home  and  farm;  that  the  de- 
fendant on  the  day  and  year  laist  aforesaid, 
and  prior  thereto,  mined  and  removed  the 
coal  under  the  said  tract  of  land,  as  it  had 
a  right  to  do,  leaving,  however,  large  blocks 
or  pillars  of  coal  as  a  means  of  support  to 
the  overlying  surface  of  said  tract  of  land; 

that  on  the day  of ,  1902,  the 

defendant,  well  knowing  the  premises,  by  its 
agents  and  servants,  wholly  ignoring  the 
right  of  the  plaintiff  in  that  behalf,  did  will- 
fully and  negligently  and  without  any  com- 
pensation therefor,  or  from  the  damages  aris- 
ing therefrom,  mined  and  removed  all  of 
the  said  blodcs  or  pillars  of  coal  left  as 
aforesaid,  and  that  by  reason  of  the  mining 
or  removal  of  said  blocks  or  pillars  of  coal, 
and  by  reason  of  the  failure  of  the  defendant 
to  provide  in  any  way  proper  or  sufficient 
support  for  the  overlying  surface  of  said 
land,  the  said  land,  or  a  large  portion  there- 
of, was  caused  to  fall;  that  the  strata  of 
rock  overlying  said  coal  and  forming  a  part 
of  the  said  land  were  cracked,  broken,  and 


rent,  and  that  large  bodies  of  it,  with  the 
overlying  surface,  fell,  leaving  the  said  sur- 
face with  holes  and  sunken  places  of  such 
great  sisse  and  depth  as  to  render  it  unsafe 
and  of  little  value  for  grazing  sto<^  or  cattle 
or  other  farming  purposes;  that  fissures 
of  great  depth,  and  running  at  great  length, 
were  made  at  different  places  on  said  land, 
some  of  which  were  near  to  the  dwelling 
house  of  plaintiff,  passing  through  that  part 
of  said  land  most  valuable  for  cultivation, 
and  all  the  w&tear  percolating  said  land  above 
the  said  coal  removed  as  aforesaid,  and  all 
the  springs  and  other  courses  supplying  said 
farm  were  diverted,  sunken,  and  wholly  de- 
stroyed. There  is  also  a  second  count  in 
the  declaration,  alleging  that  defendant, 
through  its  agents,  servants,  and  employes, 
entered  said  mine  under  the  said  premises 
and  wrongfully  and  willfully,  and  without 
any  compensation  therefor,  did  quarry  large 
quantities  of  valuable  building  stone  and  re- 
move the  same  off  of  the  said  premises, 
which  stone  were  of  the  value  of  $200.  The 
damages  claimed  in  the  conclusion  of  the 
declaration  are  $5,000.  The  defendant  has 
entered  a  general  demurrer  to  the  declaration 
and  each  count  The  questions  arising  upon 
this  demurrer  are  the  only  ones  now  before 
the  court 

"No  defects  in  the  second  count  have  been 
suggested  by  counsel  and  none  are  observed 
by  the  court,  unless  it  be  that  it  should  be 
averred  that  the  stone  removed  belonged  to 
the  plaintiff.  It  is  possible  that  by*  a  liberal 
construction  this  may  be  inferred  firom  the 
general  averment  of  ownership  of  the  land 
(with  the  exceptions  named)  contained  in 
the  Atfst  part  of  the  declaration.  It  was  prob- 
ably unnecessary  to  repeat  this  In  this  coturt 
The  demurrer  to  the  sec(»id  count  may  there- 
fore be  overruled. 

••The  serious,  and,  in  fact  only  important, 
question  in  this  case  arises  upon  considera- 
tion of  the  first  count  No  objections  have 
been  pointed  out  to  the  form  of  this  count 
The  objection  insisted  upon  by  defendant 
goes  to  the  right  of  action.  If  the  defend- 
ant's contention  be  correct  the  facts  stated  in 
the  first  count  do  not  constitute  a  cause  of  ac- 
tion, even  if  formally  pleaded.  I  may  add, 
in  passing  upon  this  count,  that  the  declara- 
tion should,  in  addition  to  the  formal  com- 
mencement and  conclusion,  contain  four  parts, 
to  wit:  First,  a  statement  of  the  interests 
and  relative  rights  of  the  parties ;  second,  the 
duties  which  the  defendant  owed  the  plaintiff; 
third,  a  breach  of  duty  on  the  part  of  the  de- 
fendant; and  fourth,  the  damages  which  re- 
sulted to  the  plaintiff  by  reason  of  this  breach 
of  duty.  This  declaration  does  contain  a  very 
full  statement  of  the  rights  of  the  parties. 
It  avers  that  the  plaintiff  owned  the  land,  ex- 
cept the  coal  and  mining  rights  and  privileg- 
es named;  that  this  coal  and  mining  rights 
belonged  to  defendant;  that  plaintiff  was  in 
possession,  using  and  occupying  the  land  as 
a  home  and  a  fiirm;    that  the  defendant 
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mined  and  removed  coal. under  said  land,  as 
it  had  the  right  to  do.  The  declaration  does 
not,  however,  in  e^eciflc  terms,  declare  what 
are  the  duties  as  claimed  by  the  plaintiff  im- 
posed upon  the  defendant  in  the  premises. 
The  pleader  simply  avers  that  the  defendant 
mined  and  removed  coal  under  the  land, 
leaving,  however,  large  blocks  or  pillars  of 
coal  as  a  means  of  support  to  the  overlying 
surface,  and  then  alleges  that  the  defendant, 
by  its  agents  and  servants,  wholly  ignoring 
the  rights  of  the  plaintiff  in  the  behalf,  did 
willfully  and  negligently,  and  without  any 
compensation  therefor,  or  for  the  damages 
arising  therefrom,  mine  and  remove  all  of 
the  said  blocks  or  pillars  of  coal  left  as 
aforesaid,  and  that  by  reason  of  the  mining 
and  removal  of  said  blodss  or  pillars  of  coal, 
and  the  failure  of  defendant  to  provide  in 
any  way  proper  or  sufficient  support  for  the 
overlying  surface,  the  land  was  caused  to 
fall,  etc.  Now,  it  will  not  be  contended,  I 
apprehend,  that  these  blocks  and  pillars  of 
coal  did  not  belong  to  the  defendant,  nor  that 
It  did  not  have  the  right  to  remove  them. 
All  that  can  be  claimed  is  that,  if  all  the  coal 
be  removed,  some  sufficient  support  would 
have  to  be  provided  in  its  stead.  At  most, 
all  that  could  be  required  of  the  defendant 
in  this  respect  would  be  to  furnish  a  suffi- 
cient support  for  the  overlying  surface.  The 
declaration  is  somewhat  confusing  and  un- 
certain on  this  point.  But,  if  I  )sim  correct 
in  the  views  hereinafter  stated,  this  is  im- 
material. The  demurrer  is  to  the  whole 
count,  and  the  court  must  consider  whether 
or  not  the  count  contains  any  matter  which 
will  sustain  the  action. 

"In  investigating  this  subject,  the  character 
of  the  transaction  should  be  kept  in  mind. 
The  plaintiff  of  his  own  will  sold  and  con- 
veyed this  coal,  with  the  express  privilege  of 
removing  all  of  it  The  plaintiff  knew,  when 
he  sold  the  coal,  that  Its  removal  was  con- 
templated, and  consented  thereto  in  language 
which  admfts  of  no  doubtful  meaning.  He 
also  knew  that,  when  all  the  coal  should  be 
removed,  the  overlying  surface  would  sink 
unless  supported.  He,  by  clear  and  unequivo- 
cal language,  granted  a  privilege  which  would 
necessarily  injure  him.  Why  did  he  grant 
this  privll^e?  Was  the  contemplated  injury 
to  the  surface  a  part  of  the  consideration  of 
the  grant?  Or  was  there  an  implied  contract 
that  compensation  would  be  made  for  the  in- 
jury? The  deed  itself  is  silent  on  this  sub- 
ject Which  is  the  more  reasonable  theory? 
Why  shall  not  the  defendant  have,  without 
additional  compensation,  what  the  plaintiff 
has  sold  and  conveyed  and  agreed  it  shall 
have?  There  being  no  ambiguity  in  this  con- 
tract, why  should  the  court  look  beyond  it  for 
a  meaning?  Why  shall  it  not  be  permitted  to 
speak  for  itself?  A  person  who  owns  the 
entire  estate  may  sell  and  convey  any  part  of 
it  It  may  be  divided  horizontally,  perpen- 
dicularly, or  in  any  manner  according  to  the 
will  of  the  ownor.    It  is  a  mere  matter  of 


contract  The  plaintiff,  owning  the  entire 
estate,  had  the  unquestioned  right  to  sell  and 
convey  this  coal  with  necessary  and  con- 
venient mining  rights.  He  did  this.  Why 
is  not  the  transaction  closed?  It  certainly 
is  unless  there  is  an  additional  implied  con- 
tract, or  the  courts  shall  extend  and  add 
burdens  not  included  in  the  deed.  It  is  In- 
sisted by  the  plaintiff  that  the  owner  of  the 
coal  must  bear  this  additional  burden  because 
it  proposed  to  remove  the  coal,  and  that  Its 
removal  will  injure  the  overlying  surface  un- 
less supported.  Was  not  this  as  well  under- 
stood before  the  deed  was  made  as  after- 
wards? The  plaintiff  parted  with  his  title  to 
the  coal  and  granted  the  right  to  have  it  re- 
moved upon  terms  satisfactory  to  himself. 
He  could  easily  have  required  the  grantee  to 
furnish  support  for  the  surface  when  the 
coal  should  be  removed.  He  owned  the 
natural  support  of  the  surface,  and  sold  it 
and  granted  the  right  to  remove  it,  and  now 
asks  that  before  this  natural  support  is  re- 
moved some  other  must  be  provided  by  the 
purchaser.  It  is  conceded  that  the  defendant 
takes  under  its  deed  all  the  coal,  and  has  the 
right  to  remove  it— that  is,  it  is  the  owner  of 
all— but  It  is  said  it  cannot  use  it  (for  it  is  of 
no  possible  use  to  defendant  without  being 
removed)  without  providing  some  means  by 
which  the  overlying  surface  will  not  be  dis^ 
turbed.  On  the  other  hand,  it  is  insisted  by 
the  defendant  that  when  the  plaintiff  sold 
this  coal,  Including  the  right  of  removal,  he 
must  have  known  that  its  removal  would 
injure  the  surface  unless  supported,  and  that 
as  a  man  of  ordinary  prudence  and  business 
capacity  he  protected  himself  and  received 
ample  remuneration  for  this  Injury  In  the 
purchase  price;  that  the  consideration  paid 
Included  the  value  of  the  coal  and  the  injury 
which  would  be  done  to  the  residue  of  the 
estate  by  its  removal.  Of  course,  the  mere 
fact  that  a  person  is  the  vendee  of  another 
does  not  get  him  a  license  to  wantonly  inure 
his  vendor.  It  is  simply  a  question  whether 
the  injury  complained  of  was  anticipated 
before  the  conveyance,  and  taken  Into  con- 
sideration and  compensated  for  In  the  con- 
sideration paid  by  the  purchaser.  When  the 
contract  is  silent  upon  this  point  is  there 
any  reason  why  a  contract  for  the  sale  of 
minerals  should  be  construed  by  rules  en- 
tirely different  from  the  rules  of  construction 
applicable  ,to  other  contracts?  It  Is  a  rule 
without  any  exception  (unless  the  class  of 
contracts  under  consideration  constitutes  ex- 
ceptions) that  when  a  person  sells  a  thing 
with  the  right  to  remove  It  or  the  right  to 
occupy  and  use  It  he  Is  conclusively  pre- 
sumed, In  the  absence  of  a  contract  to  the 
contrary,  to  have  Included  In  the  considera- 
tion not  only  the  value  of  the  thing  sold,  but 
compensation  for  the  inconvenience  and  in- 
juries wtiich  will  necessarily  result  by  its 
removal  or  occupation.  Many  lllustrationi^ 
might  be  given— such  as  the  sale  of  growing 
crops;    fruit    on    the    trees;    wool    on    the 
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back  of  the  sheep;  trees  standing  In  the 
forest  Many  logs  of  timber  are  sold  from 
the  standing  trees  with  the  right  to  cnt  and 
remove,  and  no  one  would  think  of  asking 
compensation  for  the  residue  of  the  trees  be- 
fore removing  the  logs,  although  the  removal 
of  the  logs  would  destroy  the  trees.  In  such 
case,  evidently  the  person  selling  the  logs 
would  take  this  into  consideration  when 
fixing  the  price  of  the  logs.  A  farmer  may 
sell  that  part  of  his  farm  most  useful  to  him 
in  furnishing  an  outlet  to  the  public  road, 
making  access  to  the  highway  inconvenient 
He  may  sell  the  portion  containing  water  and 
seriously  lessen  the  value  of  the  residue,  but 
these  things  are  all  presumed  to  be  taken  into 
consideration  when  the  sales  are  made.  The 
building  of  a  railroad  through  a  piece  of  land 
may  damage  the  part  not  taken.  This  Is 
always  considered  when  firing  the  price  of 
the  right  of  way,  whether  by  private  sale  or 
condemnation.  Why  should  a  different  rule 
prevail  when  a  contract  Is  for  the  sale  of 
mineral  below  the  surface? 

**The  English  rule  is  tersely  stated  by 
Baron  Parke  in  the  case  of  Harris  v.  Ryding, 
5  M.  &  W.  59,  In  the  following  language :  *I 
do  not  mean  to  say  that  all  the  coal  does  not 
belong  to  the  defendants;  but  they  cannot 
get  it  without  leaving  sufficient  support' 
This  rule  thus  suggested,  when  carried  to  Its 
ultimate  and  logical  conclusion,  means  that  a 
sufilcient  support  must  be  left,  even  if  it  take 
all  the  coal.  The  Supreme  Court  of  Pennsyl- 
vania has  frankly  stated  the  rule  to  be: 
'Where  there  has  been  a  horizontal  division 
of  land,  the  owner  of  the  subjacent  estate, 
coal  or  mineral,  owes  to  the  superincumbent 
owner  a  right  of  support  This  Is  an 
absolute  right  arising  out  of  the  ownership  of 
the  surface.  Good  or  bad  mining  in  no  way 
affects  the  responsibility.  What  the  surface 
owner  has  a  right  to  demand  Is  sufficient  sup- 
port, even  if  to  that  end  it  be  necessary  to 
leave  every  pound  of  coal  untouched  under 
his  land.'  Noonan  v.  Pardee,  200  Pa.  474,  50 
Att.  255,  55  L.  R.  A.  410,  86  Am.  St  Rep. 
722. 

"The  reason  given  by  the  English  courts 
for  the  rule  under  consideration  is  that  there 
are  two  separate  estates,  one  belonging  to 
the  owner  of  the  mineral,  and  the  other  to 
the  owner  of  the  surface;  that  each  has  the 
right  to  use  his  own — the  owner  of  the  sur- 
face to  occupy  the  surface,  and  the  owner  of 
the  minerals  to  mine  them — but  each  must 
BO  use  his  property  as  not  to  interfere  with 
the  other,  in  accordance  with  the  well-recog- 
nized maxim  of  the  law:  *Enjoy  your  own 
property  in  such  a  manner  as  not  to  injure 
that  of  another  person,'  Truly  this  is  a 
just  and  equitable  maxim.  It  Is  the  Golden 
Rule  of  the  law.  But  no  one  should  be  per- 
mitted to  use  it  as  a  cloak  to  cover  wrong. 
Certainly  the  person  who  owns  the  entire 
estate  may  sell  a  part  of  it,  and  also  a  privi- 
lege to  be  exercised  in-  connection  with  the 
part  sold  which  will  Injure  the  part  retained 


by  him.  It  would  be  manifestly  unjust  fot 
the  person  who  has  made  a  contract  of  this 
kind,  and  received  the  compensation  for 
the  Injury,  to  be  permitted  to  Invoke  this 
righteous  maxim  to  aid  him  in  committing  a 
fraud.  I  understand  this  maxim  can  only  be 
properly  applied  to  'restrict  the  enjoyment 
of  property,  and  to  regulate  in  some  measure 
the  conduct  of  individuals  by  enforcing  com- 
pensation for  injuries  wrongfully  occasioned 
by  a  violation  of  the  principles  which  it  In- 
volves, a  principle  which  is  obviously  based 
in  justice,  and  essential  to  the  peace,  order 
and  well-being  of  the  community.'  Brooiii 
on  Legal  Maxims,  289.  I  do  not  understand 
that  it  applies  to  Injuries  done  to  property 
by  authority  of  the  owner  for  a  compensation. 
The  compensation  for  the  Injury  is  a  proper 
matter  of  contract  between  the  parties,  and 
there  Is  no  reason  why  the  injured  party  may 
not  receive  satisfaction  by  contract  as  well 
as  by  the  verdict  of  a  jury.  In  order  to  avoid 
the  force  of  this  reasoning,  it  has  been  held 
that  in  such  conveyances  all  the  estate  is 
not  granted  with  the  minerals — ^that  prima 
facie  enough  is  reserved  by  implication  for 
support  of  the  overlying  surface.  Baron 
Parke  admits  that  the  title  to  minerals  pass- 
es by  the  deed,  but  says  that  grantee  cannot 
take  them  without  providing  support  for  the 
surface,  but  Chief  Justice  Campbell  lays 
down  the  rule  in  Humphreys  v.  Brogden,  12 
Q.  B.  730,  that  the  presumption  is,  in  the 
absence  of  express  words  waiving  or  quali- 
fying the  right,  that  the  surface  must  be 
protected  with  the  natural  support  which  It 
possessed  before  the  demise.  Which  means, 
I  take  it,  that  enough  of  the  minerals  are 
reserved  for  that  puri)ose.  I  cannot  assent 
to  this  proposition.  This  rule,  taken  in  con- 
nection with  the  other  one  propounded  by 
the  same  court,  that  sufficient  of  the  materials 
must  be  left,  no  matter  how  much,  to  suppoi-t 
the  surface,  Involves  the  absurd  proposition 
that  a  person  who  owns  the  entire  estate  may 
convey  without  limitation  or  qualification  all 
the  coal,  with  the  right  to  remove  It,  and  yet 
the  deed  contain  the  presumption  that  a  por- 
tion of  the  coal  is  reserved,  and,  further, 
that  the  coal  reserved  may  amount  to  the 
whole  of  the  estate,  granted  that  the  purchas- 
er in  fact  takes  nothing.  It  seems  to  me  that 
this  is  a  reductlo  ad  absurdum.  Why  not 
assume,  at  least  prima  facie,  that  the  deed  is 
correct ;  that  it  means  just  what  it  says  when 
there  is  no  ambiguity?  When  a  deed  on  its 
face  by  plain  and  apt  words  conveys  all  the 
coal,  why  should  the  courts  say  there  is  an 
Implied  reservation  of  a  part,  or  perhaps  of 
all,  of  it,  and  that  less  than  the  whole,  or  in 
some  cases  nothing,  is  conveyed?  The  owner 
of  property  about  to  part  with  the  title  is 
at  liberty  to  prescribe  the  terms  and  condi- 
tions on  which  he  will  do  It  The  intention 
of  the  parties  is  presumed  to  be  expressed  by 
the  language  of  the  deed  itself.  If  no  reser- 
vations or  exceptions  are  found  in  the  deed, 
none  should  be  presumed.    The  deed,  as  the 
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witness  to  tbe  contract  between  the  parties, 
should  speak  tbe  truth,  the  whole  truth,  and 
nothing  but  the  truth. 

•*The  rule  for  the  construction  of  deeds 
prescribed  by  our  statute  is:  'Every  such 
deed  conveying  lands,  shall,  unless  an  ex- 
ception be  made  therein,  be  construed  to  in- 
clude all  the  estate,  right,  title  and  Interest, 
whatever,  both  at  law  and  in  equity  of  the 
grantor  in  such  lands/  Code  1899,  c  72,  §  2. 
Again,  some  of  the  courts  uphold  the  rule  on 
the  principles  applied  In  the  cases  prohibiting 
one  owner  of  land  from  making  an  excava- 
tion so  near  the  adjoining  lands  of  anoth^ 
that  the  soil  of  the  latter  breaks  away.  This 
illustration  is  not  an  apt  one.  Ordinariiy, 
in  the  cases  where  lateral  support  is  required, 
there  are  no  contractual  relations  between 
the  parties.  Even  when  they  sustain  the 
relation  of  vendor  and  vendee  toward  each 
other,  tlie  excavations  are  not  contemplated 
by  the  nature  of  the  transaction.  But  in  the 
sale  of  coal  the  removal  is  not  only  cont^n- 
plated,  but  expressly  authorized.  Lord 
Campbell,  in  delivering  the  opinion  in  the 
case  of  Humphries  v.  Brogdon,  12  Q.  B.  739, 
cites,  as  authority  supporting  his  opinion, 
the  case  when  a  person  purchases  one  story 
of  a  building  containing  two  or  more  stories.. 
He  says:  'Where  a  house  is  divided  into  dif- 
ferent floors  or  stories,  each  floor  belonging 
to  a  different  owner,  which  frequently  hap- 
pens In  the  city  of  Edinburg,  the  proprietor 
of  the  ground  floor  is  bound  merely  by  the 
nature  and  condition  of  his  property,  without 
any  servitude,  not  only  to  bear  the  weight 
of  the  upper  story,  but  to  repair  his  own 
property  that  it  may  be  capable  of  bearing 
that  weight  The  proprietor  of  the  ground 
story  is  obliged  to  uphold  for  the  support  of 
the  upper,  and  the  owner  of  the  upper  must 
uphold  that  as  a  roof  or  cover  to  the  lower.' 
Yandes  v.  Wright  (Ind.)  82  Am.  Rep.  112. 
The  conclusion  reached  by  the  learned  chief 
Justice  is  erroneous  because  his  premises  are 
wrong.  He  assumes  that  the  cases  are  similar. 
A  moment's  reflection  will  convince  any  one 
that  they  are  dissimilar  in  a  very  material 
point  The  story  of  the  building,  whether 
the  lower  or  top  one,  is  sold  and  Iwught  to 
be  used  in  place.  This  is  apparent  from  the 
very  nature  of  the  transaction;  but  in  the 
case  of  the  sale  of  coal  the  opposite  is  true. 
It  cannot  be  used  in  place.  In  the  case  at 
bar  nothing  is  left  to  presumptions.  The  deed 
expressly  grants  the  right  to  remove  it 

"It  is  conceded  that  the  grantor  might 
waive  the  right  to  support  of  the  surface, 
and  where  that  is  done  there  can  be  no  re- 
covery for  injuries  caused  by  the  subsidence 
of  the  soil.  It  is  insisted  by  the  defendant 
that  tbe  language  used  in  the  deed  in  con- 
troversy is  equivalent  to  a  waiver.  It  is  true 
that  in  this  deed  there  is  not  only  a  grant  of 
the  coal,  but  also  an  express  grant  of  the 
right  to  remove  'all  of  it'  It  may  be  that 
this  grant  of  the  right  of  removal  adds  noth- 
ing to  the  legal  effect  of  the  deed,  except  to 


make  the  general  grant  more  emphatic.  Tak- 
ing the  entire  granting  clause  of  the  deed 
together,  there  can  be  no  doubt  as  to  the  in- 
tention of  the  parties.  I  rest  the  case  on 
the  fact  that  plaintiff  by  his  deed  oonveyed 
the  coal  with  the  right  to  remove  all  of  it 
There  is  no  limitation  to  or  qualification  of 
the  estate  granted,  nor  is  there  anything  in 
th.;  deed  to  indicate  an  intention  to  limit  or 
restrict  the  right  to  remove  the  coal.  Then 
the  plaintiff  was  the  owner  of  the  entire  es- 
tate, and,  when  parting  with  the  title  to  the 
whole  or  any  part'  of  it,  could  do  so  on  terms 
and  conditions  to  be  agreed  to  by  him.  He 
was  fully  aware  of  the  injury  that  might 
naturally  and  reasonably  be  expected  to  re- 
sult from  the  removal  of  the  coal,  and  yet 
he  expressly  authorized  its  removal.  Under 
these  circumstances  it  is  proper  to  assume 
that  the  price  paid  for  the  coal  and  the  min- 
ing rights  granted  was*  fixed  with  reference 
to  the  nature,  extent,  and  effects  of  the  rights 
conveyed.  There  is  no  ambiguity  in  the 
terms  of  the  grant,  and  there  is  no  reason  to 
believe  that  the  grantor  did  not  fully  un- 
derstand them,  or  what  was  the  effect  of  the 
deed  deliberately  made  by  him.  It  may  be 
that  it  was  an  improvident  contract;  but 
courts  cannot  make  contracts  tor  people. 
They  can  only  construe  the  contract  made  by 
the  parties.  I  cannot  construe  this  contract 
to  mean  that  the  parties  intended  that  the 
plaintiff  should  sell  his  coal,  receive  the  pay 
for  it,  and  keep  both  the  coal  and  the  money. 
This  would  certainly  t>e  a  perversion  of  tbe 
homely  old  proverb  that  you  'cannot  eat  your 
cake  and  keep  it'  Nor  can  I  reach  the  con- 
clusion, by  any  fair  construction  of  the  lan- 
guage employed  by  parties  in  the  deed,  that 
any  additional  burden  was  to  be  placed  on 
the  grantee  before  enjoying  his  property  than 
those  named  in  the  deed.  This  would  be  in- 
serting in  the  deed  new  conditions.  I  am 
clearly  of  opinion  that  the  courts  hereinbe- 
fore referred  to  have  wholly  disregarded  the 
well-established  rules  of  construction  ap- 
plied in  construing  all  other  contracts.  It 
is  a  rule,  as  I  understand  the  law  of  uni- 
versal application,  that,  where  there  is  no 
ambiguity  in  the  language  of  a  deed,  it  should 
be  construed  according  to  its  legal  effect  to 
be  gathered  from  its  face.  Pasley  v.  English, 
5  Grat  141.  But,  if  these  cases  are  to  be 
followed,  a  different  rule  is  to  prevail  In  con- 
struing deeds  conveying  minerals.  We  must, 
according  to  these  decisions,  presume  that  a 
part  of  the  thing  conveyed  was  intended  to 
be  reserved,  notwithstanding  the  conveyance 
is  without  qualification  or  limitation,  or  any 
jexpressions  in  any  part  of  the  deed  indicating 
that  the  parties  intended  anything  but  an 
absolute  grant 

"I  wish  to  be  clearly  understood,  and 
hence,  at  the  risk  of  becoming  tiresome  by 
unnecessary  repetitions,  will  add  that  I  do 
not  mean  to  intimate  that  the  person  who 
owns  the  entire  estate  and  sells  the  subjacent 
strata  of  any  kind  should  give  away  the 
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surface  or  waive  damages  thereto  without 
compensatioii.  What  I  mean  is  that  all 
SUCH  queetioiis  should  be  settled  at  the  time 
these  strata  are  sold,  and  that  courts  should 
presume  they  were  so  settled  unless  a  con- 
trary  intention  appears  on  the  face  of  the 
deed.  The  removal  of  substrata  is  a  matter 
of  too  much  importance,  and  affects  too  large- 
ly the  residue  of  the  estate,  not  to  enter  into 
the  contract  or  to  be  left  to  doubtful  and 
uncertain  implications  of  law.  Of  course, 
the  rule  of  law  which  applies  to  coal  must 
apply  to  fire  clay,  potter's  clay,  iron  ore,  and 
all  subjacent  minerals.  The  thing  sold  and 
to  be  removed  may  be  of  very  small  value  as 
compared  with  the  overlying  surface,  and  as 
a  consequence  the  owner  would  want  to  sell 
only  so  much  as  could  be  removed  or  taken 
away  wittiout  disturbing  the  surface.  On 
the  other  hand,  the  thing  sold  may  be  of  so 
much  more  value  than  the  surface  that  the 
owner  would  be  willing  to  sell  and  authorize 
the  removal  of  all  without  reference  to  the 
soil.  He  might  not  wish  to  retain  coal  wliich 
he  could  sell  at  $100  per  acre  to  support  sur- 
face worth  $5  per  acre.  Many  examples  may 
be  found— coal  removed  from  the  same  open- 
ing, and  when  the  coal  is  of  the  same  value* 
yet  there  may  be  immense  difference  in  the 
value  of  the  overlying  surface.  Then, 
again,  in  many  places  are  found  several  veins 
of  coal  overlying  each  other.  When  the 
owner  of  all.  of  them  sells  the  lower  vein  and 
retains  the  others,  he  Is  interested,  not  only 
in  protecting  the  soil,  but  the  intervening 
strata  as  welL  Many  other  illustrations 
might  be  given,  but  these  are  sufficient  to  il- 
lustrate my  idea  and  to  show  that  in  all 
sales  of  minerals  the  question  of  injury  to 
the  lands  not  conveyed  is  of  so  much  impor- 
tance that  courts  should  not  assume  that  it 
was  not  considered  and  made  part  of  the  con- 
sideration of  the  deed.  In  mining  coal  per- 
haps from  35  to  50  per  cent  of  the  entire 
vein  would  have  to  be  left  in  the  land,  by  way 
of  ribs  and  pillars,  unused,  to  form  surface 
support  This  would  depend  to  some  ex- 
tent upon  the  depth-  of  the  coal  below  the 
surface  and  the  nature  and  condition  of  the 
intervening  rocks,  if  any.  These  pillars  and 
ribs  would  be  of  no  possible  use  to  any  one 
except  to  the  owner  of  the  overlying  surface. 
Now,  whether  all  this  coal  is  to  be  bought 
and  removed,  or  only  a  part  of  it  and  the 
residue  to  be  kept  by  the  owner  for  the  benefit 
of  his  other  estate,  are  proper  subjects  of  con- 
tract and  the  contract  must  be  expressed  in 
the  deed.  When  the  deed  shows  clearly  on 
Its  face  that  all  the  coal  was  sold,  and  es- 
pecially where  there  is  a  clause  giving  the 
right  to  remove  all  of  it  I  cannot  think  the 
courts  have  any  right  to  say  that  the  deed 
does  not  prima  facie  mean  what  it  says. 
This  would  be  to  construe  out  of  the  deed, 
after  it  was  made  and  delivered,  from  35  to 
60  per  cent  of  what  clearly  passes  by  its 
express  terms;  for  it  is  a  matter  of  com- 
mon information,  known  to   all   who  have 


paid  any  attention  to  mining,  that  in  coal 
mines  the  coal  will  have  to  remain  in  place 
as  a  support  or  the  surface  be  permitted  to 
subside.  Permanent  artificial  support  would 
cost  more  than  the  coal  is  worth  in  most 
cases.  So  it  is  a  question  of  leaving  some- 
thing like  one-half  the  coal  in  the  mine  or  re- 
.  moving  all  and  permitting  the  overlying  sur- 
face to  adjust  itself  to  a  new  bed.  And  this, 
I  again  repeat  should  be  left  for  the  parties 
to  determine  by  their  contract  If  the  owner 
of  the  coal  wishes  to  keep  half  of  it  as  a  sup- 
port for  the  surface,  he  has  a  perfect  right  to 
do  so;  and  if  he  wishes  to  sell  all,  and  permit 
all  to  be  removed,  he  may  also  do  that. 
When  he  has  made  his  contract  in  accord- 
ance with  his  own  will  and  reduced  it  to 
writing,  the  courts  may  declare  the  legal  ef- 
fect of  the  writing,  but  caxmot  change  it" 
In  9  Oyc.  577  it  is  said:  "The  law  fur- 
nishes certain  rules  for  the  construction  of 
written  contracts  for  the  purpose  of  ascer- 
taining from  the  language  the  manner  and 
extent  to  wtiich  the  parties  Intended  to 
be  bound,  and  that  rule  ought  to  be 
applied  with  consistency  and  uniformity; 
and  it  is  not  proper  for  a  court  to  vary, 
change,  or  withhold  their  application" — cit- 
ing Johnson  County  v.  Wood,  84  Mo.  489; 
Heady  v.  Building  Association  (Tex.  Civ. 
App.)  26  S.  W.  46&  It  is  further  said  on  the 
same  page  of  9  Oyc.:  "The  first  and  main 
rule  of  construction  is  that  the  intent  of  the 
parties  as  expressed  in  the  words  they  have 
used  must  govern.  Greater  regard  should  be 
had  to  the  clear  intent  of  the  parties  than  to 
any  particular  words  which  they  may  have 
used  in  the  expression  of  their  intent  If 
the  words  clearly  show  the  intention,  there 
is  no  need  for  applying  any  technical  rules  of 
construction,  for  where  there  is  no  doubt 
there  is  no  room  for  construction."  See 
cases  there  cited.  And  same  volume,  p. 
587:  "It  is  not  the  province  of  a  court  to 
change  the  terms  of  a  contract  which  has 
been  entered  into,  even  though  it  may  be  a 
harsh  and  unreasonable  one.  Nor  will  the 
dictates  of  equity  be  followed-  if  by  doing  so 
the  terms  of  a  contract  are  ignored;  for  the 
folly  or  wisdom  of  a  contract  is  not  for  the 
court  to  pass  upon.  Its  terms,  however 
onerous  they  may  be,  must  be  enforced  if 
such  is  the  clear  meaning  of  the  language 
used  and  intention  of  the  parties  using  that 
language" — citing  Larguier  v.  White,  29  La. 
Ann.  156,  where  it  is  held:  ''The  stipulations 
made  by  the  parties  in  their  contract  are 
the  law  to  them,  and  to  their  assigns  under 
the  contracts,  except  when  such  stipulations 
are  in  contravention  of  the  public  law  or 
good  morals."  The  deed  set  out  in  plaintiff's 
declaration  gives  to  the  grantee  and  his  as- 
signs, in  as  clear  and  distinct  terms  as  the 
English  language  could  well  express,  the 
"right  to  enter  upon  and  under  said  land 
and  to  mine,  excavate,  and  remove  all  said 
coal."  In  Carrington  v.  Goddin,  13  Grat 
O^a.)  687,  it  is  held:    ''If  it  is  doubtful  on  the 
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face  of  tbe  deed  whether  one  or  both  of  the 
parcels  were  intended  to  be  conveyed,  the 
deed  will  be  construed  most  strictly  against 
the  grantor  and  so  as  to  give  it  effect  rather 
than  that  it  should  be  void  for  uncertainty." 
And  in  Allemong  v.  Gray's  Adm'r,  92  Va. 
216,  23  S.  E.  298,  it  is  held  that  where,  "if 
the  words  and  provisions  are  doubtful,  they 
are  to  be  taken  most  strictly  against  the 
grantor."  And  in  Lagorio  v.  Dozler,  91  Va. 
492,  22  S.  E.  239,  it  is  held:  **A  deed  should 
be  so  construed  as  to  give  effect  to  the  true 
intent  of  the  parties,  as  expressed  in  the 
deed,  considered  in  all  its  parts,  and  con- 
struing the  language  used  according  to  its 
common  and  usual  acceptation."  And  in 
Oibney  v.  BHtzsimmons,  45  W.  Va.  334,  32 
S.  E.  189,  Syl.,  point  1:  "The  legitimate  pur- 
pose of  all  construction  of  instruments  in 
writing  is  to  ascertain  the  intention  of  the 
party  or  parties  making  the  same,  and,  when 
this  is  determined,  effect  will  be  given 
thereto  unless  to  do  so  will  violate  some 
established  rule  of  property."  And  in  Hurst 
V.  Hurst,  7  W.  Va.  341,  it  is  held  that  parol 
evidence  as  to  the  actions  or  declarations  of 
the  parties  at  the  time  of  the  execution  of  the 
deed  or  afterwards  are  inadmissible  and  in- 
competent to  enlarge,  restrain,  explain,  or 
alter  the  intention  of  the  grantor  or  grantee 
"as  expressed  In  the  deed,  or  to  vary  the  legal 
effect  thereof  as  clearly  manifesto  by  the 
deed  itself.  McDougal  vl  Musgrave,  46  W. 
Va.  509,  33  S.  E.  281,  and  in  Long  v.  Fer- 
ine, 41  W.  Va.  314.  23  S.  E.  611,  Syl.,  point 
2,  it  is  held,  "where  there  is  no  ambiguity  in 
a  written  contract,  oral  evidence  is  not  ad- 
missible to  explain  It,  as  it  speaks  for  itself." 
And  in  9  Cyc.  590,  treating  of  the  construc- 
tion of  a  deed  by  the  parties  thereto  being 
adopted  by  the  court  in  giving  effect  to  Its 
provisions,  says:  "The  rule  above  stated 
does  not  apply,  however,  where  the  meaning 
of  the  terms  used  is  clear.  In  such  a  case 
the  fact  that  the  parties  have  themselves,  by 
their  subsequent  conduct  or  other  wise,  pla- 
ced an  erroneous  construction  upon  them,  will 
not  prevent  the  court  from  giving  the  true 
construction."    And  cases  there  cited. 

We  agree  with  the  conclusion  reached  by 
the  learned  judge  in  what  we  have  above 
quoted  from  his  opinion,  and  with  much  of 
the  reasoning  upon  which  it  is  based.  We  do 
not,  however,  fully  agree  with  all  that  Is 
said  in  his  opinion.  We  do  not  agree  that 
the  additional  grant  contained  in  the  deed  of 
the  right  to  enter  upon  and  under  said  land, 
and  to  mine,  excavate,  and  remove  all  of  said 
coal,  adds  nothing  to  the  legal  effect  of  the 
deed,  or  that  it  Is  merely  emphasis  to  the 
general  grant,  as  intimated  by  him.  It  seems 
to  us  that  this  additional  grant  has  a  dis- 
tinct and  material  office  to  perform,  and  that 
force  and  effect  must  be  given  thereto  in  the 
construction  of  this  deed.  In  the  construc- 
tion of  a  deed,  effect  must  be  given  to  every 
part  and  every  word  therein  contained,  if 
possible  to  do  sa 


We  in  no  sense  question  the  doctrine  or 
right  of  subjacent  support  in  a  case  where 
the  sui*face  and  subjacent  estate  are  owned  by 
different  persons  and  the  right  of  support  has 
in  no  way  been  parted  with  or  waived  by  the 
surface  owner.  In  case  at  bar  there  is  no 
ambiguity  in  the  language  of  the  deed,  and 
taking  the  words  used  in  their  common  ac- 
ceptation they  have  but  one  meaning,  and 
therefore  there  is  no  room  for  construction. 
The  reservation  of  the  three  acres  in  the 
deed  is  in  such  language  as  to  emphasize  the 
intention  of  the  parties  that  all,  and  not  a 
part  only,  of  the  coal  should  be  removed  from 
the  land  not  so  reserved,  as  it  plainly  pro- 
vides for  the  protection  of  the  three  acres, 
only  granting  "the  right  of  way  through  said 
reservation  for  a  road,  air  course  and  drain- 
way,  necessary  or  convenient  for  the  mining 
and  removal  of  said  coal,  and  the  coal  under 
coterminous  and  neighboring  lands." 

It  is  contended  by.  counsel  for  plaintiff  in 
error  that  it  Is  a  question  of  public  policy, 
and  says  that  "West  Virginia  is  not  alto- 
gether silent  on  this  question."  Citing  sec- 
tion 7,  c.  79,  CJode  1899,  which  provides:  "no 
owner  or  tenant  of  any  land  containing  coal 
shall  open,  or  sink,  or  dig,  excavate  or  work 
in  any  coal  mine  or  shaft,  on  such  land, 
within  five  feet  of  the  line  dividing  said  land 
from  that  of  another  person  or  persons,  with- 
out the  consent,  in  writing,  of  every  person 
interested  in,  or  having  title  to,*  such  adjoin- 
ing lands,  in  possession,  reversion  or  remain- 
der, or  of  the  guardians  of  any  such  persons 
as  may  be  infants" — ^with  a  penalty  attached 
I  for  any  violation  thereof,  to  be  recovered  by 
the  party  injured.  This  is  a  provision  for 
the  protection  of  lateral  support  of  cotermi- 
nous owners  between  whom  there  are  no  con- 
tractual relations,  and  the  statute  cited 
recognizes  on  its  face  that  it  is  a  matter  of 
contract  between  the  parties  interested;  but 
the  lawmakers  did  not  presume  to  legislate 
concerning  subjacent  support,  recognizing 
the  well-established  fact  that  the  owner  of 
the  whole  estate  in  fee  has  unlimited  control 
thereof,  from  the  center  of  the  earth  to  the 
surface,  and  If  he  could  himself  by  mining 
or  other  means  cause  the  subsidence  of  the 
whole  or  any  part  of  the  surface  not  within 
five  feet  of  his  exterior  line  he  could  by  con- 
tract grant  that  right  to  another,  and  this 
is  a  fact  conceded,  as  well  in  the  English 
and  American  states  cases  cited,  as  by  coun- 
sel for  plaintiff  in  error. 

It  appears  from  the  record  that  the  plain- 
tiff waived  his  second  count  and  declined  to 
amend  the  first  count,  the  demurrer  to  which 
was  sustained  by  the  court  because  "it 
seeks  to  recover  damages  from  the  defendant 
for  having  done  what  the  deed  upon  which 
the  action  is  based,  clearly  and  unequivocally 
authorized  the  defendant  to  do."  The  rea- 
sons for  our  decision  in  this  case  are  more 
elaborately  set  out  in  an  opinion  filed  by 
Judge  COX,  which  appears  below,  and  in 
which  all  the  members  of  the  court  concur, 
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except   Judge   POFFENBARGBB,   who  dis- 
sents from  the  decision. 

There  is  no  error  in  the  judgment,  and  the 
same  is  affirmed. 

COX,  J.  (concurring).  I  concur  in  the  con- 
clusion reached  by  this  court  in  this  case. 
I  have  no  quarrel  with  the  doctrine  or  right 
of  subjacent  support,  when  it  has  not  been 
parted  with,  applicable  where  the  surface  and 
subjacent  estate  in  the  same  land  are  owned 
by  diCTerent  persons.  I  do  not  condemn  or 
question  what  I  deem  the  best-considered  ca- 
ses and  text-books  expounding  this  doctrine. 
Ovdng  to  these  facts,  and  to  the  very  great 
importance  of  tliis  case,  I  have  concluded  to 
prepare  this  opinion. 

This  case  is  on  a  writ  of  error  to  the  judg- 
ment of  the  circuit  court,  sustaining  a  de- 
murrer to  the  declaration  and  dismissing  the 
action.  It  appears  from  the  averments  of 
the  declaration,  which  for  the  purposes  of 
demurrer  must  be  taken  as  true,  that  plain- 
tiff. Griffin,  being  the  owner  in  fee  of  68.89 
acres  of  land  in  Harrison  county,  underlaid 
with  coal,  sold  and  conveyed  the  coal  (except 
three  acres  thereof)  to  Oamden,  with  the  fol- 
lowing mining  rights  and  privileges:  "The 
party  of  the  second  part  and  his  assigns  is 
to  have  the  right  of  way  through  said  reser- 
vation for  a  road,  air-course,  and  drainway 
necessary  or  convenient  for-  the  mining  and 
removal  of  said  coal  and  the  coal  under  co- 
terminous and  neighboring  lands,  together 
with  the  right  to  enter  upon  and  under  said 
land  and  to  mine,  excavate  and  remove,  all 
of  said  coal  and  remove  upon  and  under  said 
land  the  coal  from  under  adjacent,  cotermi- 
nous and  neighboring  lands,  and  also  the  right 
to  enter  upon  and  under  the  tract  of  land 
hereinbefore  described,  and  make  all  neces- 
sary structures,  roads,  ways,  excavations,  air- 
shafts,  drains,  dralnways  and  openings  nec- 
essary or  convenient  for  the  mining  and  re- 
moval of  said  coal,  and  the  coal  from  cotermi- 
nous and  neighboring  lands,  to  market"  The 
defendant  company  became  the  owner  of 
said  coal  and  mining  rights  and  privileges 
conveyed  to  Camden.  The  defendant,  having 
removed  a  part  of  said  coal,  leaving  blocks 
or  pillars  thereof,  afterwards  removed  the 
blocks  or  pillars,  completing  the  removal  of 
all  the  coal,  without  leaving  support  for  the 
surface,  thus  causing  subsidence  of  the  sur- 
face, as  plaintiff  avers,  to  his  Injury  and 
damage.  Plaintiff  brings  his  action  of  tres- 
pass on  the  case  for  damages,  not  relying  up- 
on any  express  covenant  or  provision  of  the 
deed  of  conveyance,  which  constitutes  the  con- 
tract between  the  parties,  but  relying  upon 
what  is  termed  the  "doctrine  or  right  of 
subjacent  support."  The  only  act  complained 
of  is  the  act  of  removing  all  the  coal  conveyed 
without  leaving  support  The  manner  of  the 
removal  Is  not  complained  of,  and  no  negli- 
gence in  the  manner  of  removal  is  averred. 
The  act  of  removal  itself,  and  not  the  manner 
of  doing  the  act,  is  averred  to  be  negligent 


This  being  the  case,  there  is  for  determi- 
nation the  single  question:  Was  the  removal 
of  all  the  coal  conveyed,  without  leaving 
support,  in  violation  of  plaintiff's  right? 

This  leads  us  to  a  consideration  of  the  doc- 
trine or  right  of  subjacent  support  We  are 
cited  to  no  previous  decisions  in  point  in 
this  state,  or  in  the  state  of  Virginia  before 
the  formation  of  this  state.  We  are  cited  to 
many  decisions  and  text-books,  both  £2nglish 
and  American,  which  are  not  said  to  be  bind- 
ing authority  upon  this  court,  but  which  may 
be  termed  persuasive  reasoning.  They  ap- 
peal to  us,  and  should  govern  us  so  far,  and 
only  so  far,  as  they  appear  to  us  to  be  found- 
ed upon  correct  principles.  We  are  seeking 
the  right,  the  truth,  and  should  accept  them 
wherever  found.  In  this  investigation,  we 
turn  naturally  to  England,  which  I  think  may 
be  termed  the  parent  of  the  doctrine  of  sub- 
jacent support  The  first  cases  were  decided 
there.  No  case  or  text-book,  either  English 
or  American,  will  be  found  which  rests  this 
doctrine  or  right  of  subjacent  support  upon 
more  than  two  grounds,  or,  rather,  which 
holds  that  the  doctrine  or  right  is  composed 
of  more  than  two  ingredient  propositions. 
They  are,  first,  a  presumptive  or  implied  res- 
ervation to  the  surface  owner  of  sufficient 
of  the  subjacent  strata  or  estate  to  support 
the  surface  modo  et  forma;  second,  the  prin- 
ciple of  law  expressed  in  the  Latin  maxim, 
**Slc  utere  tuo  ut  alienum  non  laedas,"  liber- 
ally construed,  **So  use  your  own  property 
as  not  to  Injure  the  property  of  another." 
Many  authorities  rest  the  whole  doctrine  up- 
on the  last  proposition  only.  The  principle 
contained  in  the  first  proposition,  when  ap- 
plied to  a  case  where  the  fee  owner  has  grant- 
ed the  surface  and  reserved  the  underlying 
strata  or  estate,  would  necessitate  an  im- 
plied additional  grant  of  so  much'  of  the  sub- 
jacent strata  or  estate  as  was  necessary  to 
support  the  surface;  but  we  are  not  dealing 
with  that  case  here. 

The  first  proposition  was  announced  by 
Lord  Campbell  in  Humphreys  v.  Brogden,  12 
Q.  B.  739,  decided  in  1850,  in  which  he  used 
this  language :  "If  the  surface  and  the  min- 
erals are  vested  in  different  owners  without 
any  deeds  appearing  to  regulate  their  re- 
spective rights,  we  see  no  difficulty  in  pre- 
suming that  the  severance  took  place  in  a 
manner  which  would  confer  upon  the  owner 
of  the  surface  a  right  to  the  support  of  the 
minerals.  If  the  owner  of  the  entirety  is 
supposed  to  have  alienated  the  surface,  re- 
serving the  minerals,  he  cannot  be  presumed 
to  have  reserved  to  himself,  in  derogation  of 
his  grant,  the  power  of  removing  all  of  the 
minerals  without  leaving  a  support  for  the 
surface;  and  If  he  is  supposed  to  have  alien- 
ated the  minerals,  reserving  the  surface,  he 
cannot  be  presumed  to  have  parted  with  the 
right  to  that  support  for  the  surface  by  the 
minerals  which  it  had  ever  before  enjoyed." 
This  was  not  the  first  case  in  England  upon 
the  subject  of  subjacent  support,  as  thought 
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by  some.  Lord  Campbell  In  that  case  also 
recognized  the  second  proposition  above  men- 
tioned, but  reached  his  conclsulon  by  analogy 
to  the  severance  of  the  ownership  of  the  dif- 
ferent stories  of  a  house,  quoting  Erskine's 
Ins.  as  follows:  "Where  a  house  is  divided 
into  different  floors  or  stories,  each  floor  be- 
longing to  a  different  owner,  which  frequent- 
ly happens  In  the  city  of  Edinburgh,  the  pro- 
prietor of  the  ground  floor  is  bound,  by  the  na- 
ture and  condition  of  his  property,  without 
any  servitude,  not  only  to  bear  the  weight 
of  the  upper  story,  but  to  repair  his  own 
property,  that  it  may  be  capable  of  bearing 
the  weight  The  proprietor  of  the  ground 
story  is  obliged  to  uphold  It  for  the  support 
of  the  upper,  and  the  owner  of  the  upper 
must  uphold  that  as  a  roof  or  cover  to  the 
lower."  Lord  Campbell  in  that  case  was  very 
guarded  In  his  holding  that  the  law  there 
laid  down  only  applied  where  the  surface 
belonged  to  one  man  and  the  minerals  to  an- 
other, and  no  evidence  of  title  appeared  to 
regulate  or  quallfjr  their  rights  of  enjoyment 
The  last  clause  of  the  opinion  contains  the 
following  language :  "I  need  hardly  say  that 
we  do  not  mean  to  lay  down  any  rule  applic- 
able to  a  case  where  the  prima  facie  rights 
and  liabilities  of  the  owner  of  the  surface 
of  the  land  and  of  the  subjacent  strata  are 
varied  by  the  production  of  title  deeds,  or  by 
other  evidence." 

The  earlier  English  case  of  Harris  y.  Ry- 
dlng,  5  M.  &  W.  Rep.  59,  decided  in  1830,  held 
that  the  mining  rights  in  the  deed  in  ques- 
tion applied  to  acts  to  be  done  upon  the  sur- 
face of  the  land«  and  did  not  enlarge  the 
rights  of  the  owner  of  the  minerals  under 
the  ground  beyond  what  they  were  without 
the  mining  rights.  Baron  Parke  there  reach- 
ed this  conclusion  in  this  language:  ''I  do 
not  mean  to  say  that  all  the  coal  does  not 
belong  to  the  defendants ;  but  that  th^  can- 
not get  it  without  leaving  sufllcient  support** 
Some  English  and  American  cases  have  fol- 
lowed the  two  English  cases  cited,  resting 
their  decisions,  at  least  in  part,  upon  the 
theory  of  a  presumptive  or  implied  reserva- 
tion of  so  much  of  the  subjacent  strata  or 
estate  as  is  necessary  to  support  the  surface. 
The  case  of  Noonan  v.  Pardee,  200  Pa.  474, 
50  Atl.  255,  55  L.  R.  A.  410,  86  Am.  St  Rep. 
722,  carried  that  theory  to  its  logical  conclu- 
sion by  holding:  *'What  the  surface  owner 
has  a  right  to  demand  is  sufficient  support, 
even  If  to  that  end  it  be  necessary  to  leave 
every  pound  of  coal  untouched  under  his 
land."  In  Blanchard  ft  Weeks'  note  to  the 
case  of  Jones  v.  Wagner,  in  Leading  Cases 
on  Mines,  etc,  at  page  617,  it  is  said :  "There 
Is  a  prima  facie  inference  at  common  law, 
upon  every  demise  of  minerals  or  other  sub- 
jacent strata,  where  the  surface  is  retained  by 
the  lessor,  that  the  lessor  is  demising  them  In 
such  a  manner  as  is  consistent  with  the  re- 
tention by  himself  of  his  own  right  to  sup- 
port In  the  absen(e  of  express  words  show- 
ing clearly  that  he  has  waived  or  qualified 


his  right,  the  presumption  is  that  what  he 
retains  is  to  be  enjoyed  by  him  modo  et  for- 
ma, and  with  the  natural  support  which  it 
possessed  before  the  demise." 

The  theory  of  implied  reservation  or  Im- 
plied grant  has  been  couched  in  different  lan- 
guage in  different  cases.  Some  cases  have 
said  that  the  subjacent  estate  owes  a  servi- 
tude to  the  superincumbent  surface.  Others 
have  said  that  the  surface  owner  is  entitled 
to  an  easement  Others  have  called  the  right 
of  subjacent  support  ex  jure  naturse;  and 
still  others  have  said  that  the  right  is  a  part 
of  the  surface,  and  as  such  may  not  pass 
except  by  express  words.  In  whatever  lan- 
guage the  decisions  referred  to  may  be 
couched,  in  the  last  analysis  they  rest  upon 
the  authority  of  Humphreys  ▼.  Brogden,  hold- 
ing that  there  is  a  presumptive  or  implied 
reservation  or  an  implied  grant  The  theory 
of  an  implied  reservation  is  earnestly  relied 
on  by  the  learned  attorneys  for  the  plaintiff 
in  their  original  brief.  I  quote  therefrom  as 
follows :  "In  a  grant  like  the  one  at  bar,  a 
reserve  of  the  right  of  surface  support  is  im- 
plied." This  proposition  of  the  early  English 
cases,  of  an  implied  reservation  in  the  face  of 
an  express  grant,  has  been  much  questioned 
and  criticised  in  England,  and,  it  seems  to  me, 
with  great  reason.  I  do  not  think  that  in  a 
case  where  the  owner  of  the  fee  granted  or 
conveyed  the  underlying  strata  or  estate  the 
theory  of  an  implied  reservation,  amounting, 
if  necessary,  to  the  whole  of  the  thing 
granted^  could  ever  have  been  maintained 
upon  sound  reason.  It  seems  to  me  that  the 
first  part  of  the  statement  above  quoted  from 
Lord  Campbell  in  Humphreys  v.  Brogden,  vis., 
that  the  grantor  in  case  of  the  reservation  of 
the  minerals  cannot  be  presumed  to  have 
reserved  to  himself,  in  derogation  of  his  grant, 
the  power  of  removing  all  the  minerals  with- 
out leaving  a  support  for  the  surface,  fur- 
nishes a  conclusive  reason  for  overthrowing 
the  second  part  of  his  statement  quoted,  viz., 
that  in  case  the  owner  of  the  entirety  la 
supposed  to  have  ^alienated  the  minerals,  re- 
serving the  surface,  he  cannot  be  presumed  to 
have  parted  with  the  right  to  that  support 
for  the  surface  by  the  minerals  which  it  had 
ever  before  enjoyed.  The  latter  part  of  the 
statement  necessarily  Implies  a  reservation  in 
derogation  of  the  grant — the  very  thing  conr 
demned  in  the  first  part  of  the  statement 
I  cannot  see  how,  against  every  rule  of  con- 
struction, where  a  deed  has  been  made  by  the 
owner  of  the  fee,  granting  In  express  terms 
all  the  subjacent  strata  or  estate,  that  the 
right  of  subjacent  support  may  be  based  upon 
the  ground  that  there  is  a  presumptive  or 
implied  reservation  by  such  a  deed,  in  which 
there  is  no  express  limitation,  reservation,  or 
exception,  and  in  derogation  of  the  express 
terms  of  the  grant  of  so  much  of  the  sub- 
jacent strata  or  estate,  to  the  extent  of  all,  if 
necessary,  to  support  the  overlying  surfaces. 
Such  a  proposition  seems  to  me  to  be  contrary 
to  all  principles  of  law.    I  am  not;  howererv 
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Baying  that  tbe  doctrine  or  right  of  subjacent 
support  does  not  exist  where  it  has  not  been 
parted  with ;  but  I  do  say  that  I  cannot  as- 
sent to  the  proposition  that  it  emanates  from 
a  presumptive  or  implied  reservation  of  so 
much  of  the  estate  granted  as  is  necessary  to 
support  the  surface. 

An  inconsistency  running  through  most  of 
the  cases  holding  to  the  theory  of  an  implied 
reservation  is  that  they  concede  that  after  the 
grant  the  grantee  is  the  owner  of  the  tiling 
granted.  In  the  later  English  case  of  Eadon 
V.  Jeffcock,  L.  B.  7  Ex.  379,  decided  in  1872, 
the  provisions  of  a  lease  of  a  bed  of  coal 
were  involved ;  and  the  court  held  that  the 
intention  of  the  parties  was  that  all  the  coal 
should  be  removed,  other  than  certain  pillars 
specified  by  the  terms  of  the  lease,  and 
that  the  lessees  were  not  otherwise  liable  for 
failure  to  leave  support  for  the  surface. 
There  is  no  difference  in  principle  between  a 
lease  and  a  deed  of  conveyance.  Davis  v. 
Trehame,  6  App.  Gas.  460.  I  do  not  find  that 
this  case  of  Eadon  v.  Jeffcock  has  been  over- 
ruled. On  the  contrary,  it  is  cited  as  late  as 
1902,  as  one  of  the  leading  English  cases. 
It  Is  true  that  in  the  case  of  Davis  v.  Tre- 
hame, supra.  Lord  Blackburn  alone,  of  the 
three  Lor^  i  delivering  opinions,  including  the 
Lord  Chancer-'-  said:  *1  cannot  agree  with 
what  seems  to  have  been  said  by  Baron 
Cleasby  iii  the  case  of  Eadon  v.  Jeffcock." 
The  other  LonM  delivering  opinions  did  not 
question  thf)t  case^  hnd  it  was  not  there 
overruled.  In  the  case  of  Eadon  v.  Jeffcock 
Baron  Cleasby  said  in  part :  ''It  appears  to 
us  that,  outsldp  of  this  contract:,  there  is  no 
reservation  of  any  right  to  support,  what- 
ever the  exact  nature  of  that  right  may  be, 
but  that  we  must  look  at  the  contract  itself, 
and  by  a  proper  construction  of  it,  having 
regard,  of  course,  as  in  all  cases,  to  the  sub- 
ject-matter, arrive  at  the  extent  to  which  the 
owner  authorises  the  minerals  to  be  re- 
moved." He  also  quotes  from  Lord  Wen- 
sleydale  in  Rowbotham  v.  Wilson,  8  H.  L.  O. 
350,  as  follows :  "Whether  the  right  to  sup- 
port given  by  the  land  below  to  the  land  of 
owner  of  the  surface,  when  the  strata  belong 
to  different  persons,  properly  is  to  be  called 
an  easement,  as  It  is  by  Mr.  Gale  in  his  ex- 
ellent  Treatise  on  Easements,  'a  natural  ease- 
ment,' or  whether  the  owner  of  the  surface 
has  merely  a  right  to  enjoy  his  own  land  in 
Its  natural  state  and  condition  with  a  right  of 
action  against  the  owner  of  the  land  adjoining 
or  subjacent  when  the  act  of  his  neighbor 
does  him  an  injury,  are  questions  immaterial 
to  the  decision  of  this  case,  though  the  last 
proposition  appears  to  be  fully  established 
by  the  judgment  of  the  Court  of  Exchequer 
Chamber  in  Bononi  v.  Backhouse,"  9  H.  I^ 
a  508. 

Baron  Bramwell,  delivering  an  opinion  In 
tbe  case  of  Eadon  y.  Jeffcock,  said,  in  part: 
"In  this  case  the  defendants  have  a  lease  of 
a  seam  of  coal.  It  may  not  appear  of  much 
consequence  by  what  name  their  interest  is 
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called,  but  the  word  'lease*  may  in  such 
cases  have  helped  to  a  particular  conclusion. 
For  by  that  word  we  commonly  understand  a 
temporary  estate  granted  in  something  which, 
at  the  end  of  the  term,  is  to  be  restored  to 
the  lessor  in  the  condition  in  which  it  was 
delivered  to  the  lessee,  fair  wear  and  tear 
excepted,  as  in  a  lease  of  land,  house,  or  a 
movable  chattel.  But  that  is  not  the  inten- 
tion of  a  lease  of  a  seam  of  coal.  That  is  more 
k  sale  of  the  coal,  or  grant  of  a  right  to  take 
and  remove  it  within  a  certain  time,  and  it  is 
not  to  be  restored  at  the  end  of  that  time  to 
the  grantor.  Treat  it  as  a  sale  of  the  coal, 
provided  the  vendee  get  it  all  within  a  cer- 
tain time,  and  why  should  the  grantor  be  at 
liberty  to  say,  'Though  in  terms  I  sold  the 
whole  of  it,  yet  by  implication  I  reserved  as 
much  as  was  necessary  to  support  the  surface 
in  its  natural  condition'?  Why  should  not 
the  argument  be  good,  'If  you  meant  that 
exception,  you  should  have  said  so  in  words'? 
Suppose  a  sale  of  brick,  earth,  or  gravel  by 
metes  and  bounds,  and  suppose  the  vendee 
took  it  all,  and  suppose  then  the  soil  of  the 
vendor  outside  the  boundary  crumbled  in  for 
want  of  lateral  support;  would  the  vendee 
be  liable  to  a  claim  in  respect  thereof  by  his 
vepdor?  and,  if  he  would,  why?  With  great 
respect,  such  a  dealing  with  a  seam  of  coal 
is  more  like  selling  the  materials  of  an  inter- 
mediate fioor  than  letting  or  selling  the  fioor. 
Suppose  a  man  with  a  three-story  house  sold 
the  materials  of  the  second  fioor;  would  he 
have  a  right  to  say,  'But  you  must  leave 
enough  to  support  my  third  story,  or  you 
must  prop  it  up*?  It  is  true  a  lessee  of  a 
mine  may  take  all  the  coal  and  artificially 
pVop  the  surface,  but  practically  this  is  im- 
possible, owing  to  the  expense ;  and  the  same 
argument  applies,  viz.,  why  did  not  the  grant- 
or stipulate  for  it?  It  may  be  said  that  if  this 
argument  is  true  of  a  lease  or  grant  of  coal, 
to  be  taken  in  a  certain  time,  It  >vou1d  be 
equally  so  of  a  grant  to  be  taken  whenever 
the  grantee  thought  fit;  if  so,  of  all  cases 
where  the  ownership  of  mines  and  surface 
was  severed,  and  that  the  authorities  are 
overwhelming  the  other  way.  But,  in  the 
first  place,  the  argument  is  not  so  strongly 
applicable  where  the  grant  allows  the  grantee 
to  take  at  any  time,  because  the  grantor  may 
well  allow  his  land  to  be  let  down,  provided 
it  is  to  be  down  within  a  certain  time,  where 
he  would  object  if  he  could  not  tell  for  all 
futurity  when  it  might  happen.  In  the  next 
place,  where  the  terms  of  the  severance  are 
not  known,  but  only  that  there  is  a  severance, 
then  it  may  as  well  be  presumed  one  way  as 
the  other.  That  Is  a  case  of  ownership,  not 
contract,  as  this  is.  Here  the  terms  of  the 
contract  that  gives  the  right  to  take  the  coal 
are  known,  and  the  question  is,  why  does  not 
tbe  general  principle  apply,  viz.,  look  at  what 
is  said  in  the  deed,  and  add  nothing  except 
from  a  necessity  for  doing  so?"  Yet  Baron 
Bramwell  felt  bound  by  the  previous  decisions 
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of  his  own  countiTt  and  doubted  as  to  blB 
decision* 

It  is  obvious  that  the  Elnglish  courts  are 
no  longer  in  sympathy  with  the  theory  of  pre- 
jumptive  or  implied  reservation  of  so  much 
of  the  thing  granted  as  is  necessary  for  sup- 
port, as  a  basis  for  the  right  of  support 
Rowbotham  v.  Wilson,  supra;  Bononi  v.  Badk- 
house,  supra.  Our  statute  (section  2,  c.  72, 
Code  1899)  provides:  "Every  such  deed,  con- 
veying lands,  shall,  unless  an  exception  be 
inade  therein,  be  construed  to  include  all 
the  estate,  right,  title  and  interest  whatever, 
both  at  law  and  in  equity,  of  the  grantor, 
in  or  to  such  lands.'*  Shall  we  still  say  that 
there  is  an  implied  reservation,  in  deroga- 
tion of  the  express  grant?  The  answer  is 
apparent 

What  we  have  said  does  not  dispose  of  the 
whole  doctrine  of  subjacent  support  What 
is  the  doctrine  or  right  In  this  state,  and 
upon  what  does  it  rest?  It  rests  upon,  and 
consists  solely  of,  the  second  proposition 
above  stated— the  principle  of  law,  "Sic  utere 
tuo  ut  alienum  non  Isedas."  This  rule  of  law 
expresses  all  that  there  is  of  the  doctrine. 
This  position  seems  to  be  fully  recognized 
by  plaintifTs  petition  for  a  rehearing.  It 
may  be  asked,  what  is  the  difference  upon 
nrhat  ground  the  doctrine  or  right  of  sub- 
jacent support  rests,  so  that  it  exists?  The 
reply  is  that  the  difference  is  not  so  much  in 
the  existence  as  in  the  manner  In  which  it 
may  be  parted  with  by  the  surface  owner. 
If  tiie  right  of  support  is  a  reservation  of  the 
subjacent  estate,  or  a  servitude  upon  it,  or 
an  easement  in  favor  of  the  surface  owner, 
or  a  part  of  the  surface  estate,  there  is  more 
show  of  reason  in  saying  that  the  right  of 
support  may  not  be  parted  with  by  implica- 
tion or  without  express  words,  tban  there  is 
when  the  right  is  considered  to  consist  only 
of  a  rule  of  law  commanding  that  you  shall 
not  use  your  own  so  as  to  Injure  that  of 
another.  This  rule  of  law  relates  to  the  use 
and  enjoyment  of  property,  and  not  to  the 
ownership  of  property.  As  a  rule  of  law, 
It  is  negative  in  its  application,  forbidding 
the  use  so  as  to  injure  that  of  another.  It 
is  not  a  servitude  when  applied  between  the 
owner  of  the  surface  and  the  owner 
of  the  subjacent  strata  of  land«  In  the 
strict  sense  of  that  torm,  any  more  than  it 
is  a  servitude  upon  all  property.  Likewise, 
it  is  not,  strictly  speaking,  an  easement  in 
favor  of  one  owner  of  property  against  an- 
other. It  is  no  more  a  part  of  the -surface 
than  of  the  subjacent  estate  in  land,  al- 
though applicable  to  both.  It  has  no  more 
force,  when  applied  between  the  different 
owners  of  the  surface  and  subjacent  estates  in 
land,  than  when  applied  as  between  the  dif- 
ferent owners  of  property  everywhere  and  of 
all  kinds.  As  a  rule  of  law,  it  must  be  al- 
ways the  same--constant,  invariable,  and  im- 
mutable. 

By  the  side  of  this  principle  of  law,  and 
to  be  applied  in  harmony  with  it»  there  la 


another  which  must  be  considered,  it  is 
the  proprietary  right  of  the  owner  of  prop^- 
ty — the  principle  of  absolute  dominion  where 
there  is  absolute  ownership.  Under  the 
principle  of  law,  "Sic  utere,"  etc,  I  think  it 
is  incontrovertible  that  where  the  surface 
and  subjacent  strata  or  estate  in  the  same 
land  are  owned  by  different  persons,  and  the 
right  of  support  has  not  been  parted  with  by 
the  surface  owner,  the  surface  owner  is  en- 
titled to  subjacent  support;  or,  as  many  of 
the  authorities  put  it,  that  the  surface  own- 
er is  entitled  prima  facie  to  support  AH 
the  authorities  agree  upon  that  proposition. 
Also,  all  of  the  authorities  recognize  the  prin- 
ciple, "Sic  utere,"  etc.,  as  one  ground  of  the 
doctrine  of  support  Why?  Because,  when 
the  ownership  is  severed,  two  separate  es- 
tates are  formed,  and  neither  may  be  used  by 
the  owner  to  the  injury  of  the  other.  The 
owner  of  the  subjacent  estate  may  not  so 
use  his  own  by  removing  all  of  it  as  to  in- 
jure the  surface  estate;  but,  so  long  as  the 
removal  does  not  injure  the  surface  estate, 
he  may  remove. 

Ck)nsidering  this  rule  of  law  as  the  doc- 
trine of  subjacent  support  in  ttds  state,  how 
may  the  surface  owner  waive  or  exclude  the 
right  of  support?  Which  is  simply  another 
form  of  asking  how  he  may  waive  or  exclude 
the  benefit  of  the  rule  of  law  mentioned.  I 
would  answer  that  he  may  waive  or  exclude 
the  benefit  of  this  rule  of  law  in  precisely 
the  same  way  that  he 'may  waive  or  exclude 
it  in  relation  to  any  other  property  owned  by 
him,  or  any  other  rule  of  law  the  violation  of 
which  has  caused  or  will  cause  him  injury.  It 
is  now  fully  settled  by  the  authorities,  no 
matter  upon  what  ground  they  base  the  right 
of  support,  that  the  surface  owner  may  waive 
or  exclude  it  by  contract  "The  right  to  re- 
move all  the  minerals  in  a  certain  strata, 
though  the  support  of  the  superincumbent 
strata  is  destroyed  thereby,  may  be  created 
by  apt  words."  6  Am.  &  Eng.  Dec.  Bq.  643 ; 
and  English  and  American  cases  there  cited. 
Great  difficulty  has  been  experienced  by  the 
courts,  upon  consideration  of  the  several  in- 
struments before  them,  as  to  what  words,  or 
whether  the  particular  words  involved,  evin- 
ced an  intent  to  part  with  the  right  of  sup- 
port It  seems  now  to  be  fully  settled  that 
the  right  of  subjacent  support  may  be  waiv- 
ed or  excluded  by  plain  Implication. 

The  principal  controversy  in  this  case  re- 
solves itself  to  this :  Has  the  plaintiff  waiv- 
ed or  excluded  the  right  of  support  by  the 
deed  of  conveyance  mentioned  in  the  declara- 
tion? Let  us  look  at  the  cases  claimed  to 
construe  instruments  similar  in  language  to 
that  used  in  this  contract  Let  me  say  that 
none  of  them  interpret  language  exactly  like 
the  contract  here  presented.  The  case  chief- 
ly relied  upon  by  plaintiff  is  the  English  case 
of  Harris  v.  Ryding,  supra.  As  we  have 
said,  in  that  case  it  was  expressly  held  that 
the  mining  rights  related  to  acts  to  be  exer- 
cised upon  the  surface  of  the  land,  and  that 
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tbey  did  not  give  additional  rights  to  the 
owner  of  the  minerals  reser^-ed,  under  the 
gronnd.  Certain  American  cases  are  cited, 
snch  as  Cariln  &  Co.  t  Chappel,  101  Pa.  348, 
47  Am.  Rep-  722;  Burgner  v.  Humphrey,  41 
Ohio  St.  340,  Livingston  v.  Coal  Co.,  49 
Iowa,  369,  31  Am.  Rep.  150;  Williams  v. 
Hay,  120  Pa.  485,  14  AU.  379,  6  Am.  St 
Rep.  719,  and  others.  An  examination  of 
these  cases  will  show  that  they  adhere, 
in  some  form  of  expression,  to  the  theory 
of  implied  reservation  or  implied  grant 
as  a  ground  of  support,  following  in  the 
footsteps  of  Humphreys  v.  Brogden.  So  fol- 
lowing, they  in  ^ect  refose  to  admit  that 
the  owner  may  waive  the  right  of  subjacent 
.support  by  implication.  I  cannot  pass  this 
subject,  however,  without  saying  that  I  can 
in  no  sense  agree  with  the  two  cases  cited  of 
Livingston  v.  Coal  Co.  and  Williams  v.  Hay, 
upon  the  question  of  construction.  The  lan- 
guage of  the  instruments  construed  in  those 
cases  will  be  found  in  the  reports  thereof.  It 
seems  to  me  that  the  language  used  in  those 
instruments  was  sufficient  to  waive  and  ex- 
clude the  right  of  support,  without  consider- 
ing whether  that  right  rests  upon  one  or 
both  of  the  propositions  first  above  mention- 
ed. It  was  Judge  Story  who  said:  "Where 
the  language  of  an  instrument  is  neither  un- 
certain nor  ambiguous,  it  is  to  be  expounded 
according  to  its  apparent  import,  and  is  not 
to  be  warped  from  the.  ordinary  meaning  of 
Its  terms  in  order  to  harmonize  it  with  un- 
certain suppositions,  in  regard  either  to  the 
probable  intention  of  the  parties  contracting 
or  to  the  probable  changes  which  they  would 
have  made  in  their  contract  had  they  fore- 
seen certain  contingencies."  Those  cases 
seem  to  me  to  do  violence  to  the  principle  of 
law  stated.  In  the  Ohio  case  referred  to  the 
agreement  or  lease  was  of  the  coal,  with  the 
right  to  remove  the  same.  We  are  not  con- 
struing that  language  here.  It  will  be  ob- 
served that  the  extent  to  which  the  coal 
might  be  removed,  or  the  manner  of  its  re- 
moval, are  not  expressed  in  that  instrument 
The  mining  right  may  not  have  amounted  to 
more  than  the  grantee  or  lessee  would  other- 
wise have  been  entitled  to  as  a  right  of  way 
of  necessity,  without  words.  As  to  that,  I  do 
not  dedde. 

In  the  work  on  Mines  by  Robert  Forster 
MacSwinney,  of  London,  issued  in  1884,  all 
previous  English  oises  are  reviewed,  and  the 
rules  governing  the  interpretation  of  in- 
struments and  contracts  in  relation  to  sup- 
port obtaining  in  England  are  laid  down.  I 
quote  from  that  work  (page  304)  as  follows: 
"If  apt  words  are  used,  whether  in  the  instru- 
ment of  severance  itself,  or  In  a  contempo- 
raneous, or  a  subsequent  instrument,  and 
whether  In  affirmative  or  negative  terms, 
and  whether  in  express  terms,  or  by  plain 
implication,  and  whether  the  underlying 
mines  are  granted  or  excepted,  and  whether 
the  instrument  is  voluntary  or  statutory, 
the  right  of  support  for  land  In  its  natural 


state  may  be  effectually  excluded"— citing 
Bowbotham  v.  Wilson,  6  E.  &  B.  593;  Shafto 
V.  Johnson,  8  B.  &  S.  252;  Taylor  v.  Shafto, 
Id.  228;  Murchie  v.  Black,  19  C.  B.  N.  S.  207; 
Williams  v.  Bagnall,  15  W.  R.  272;  Buccleuch 
V.  Wakefield,  L.  B.  4  H.  L.  377;  Smith  v.  Dar- 
by, L.  R,  7  Q.  B.  716;  Eadon  v.  Jeff  cock,  L.  R. 
7  Exch.  379;  Buchanan  v.  Andrew,  L.  R.  2 
Sc.  &  D.  288;  Aspden  v.  Seddon,  10  Ch.  396; 
Gill  y.  Dickinson,  5  Q.  B.  D.  159;  Davis  v. 
Treharne,  6  App.  Cas.  466;  Dalton  v.  Angus, 
Id.  809;  q^apin&i^  v-  I^ay,  47  L.  T.  709;  Mundy 
V.  Rutland,  23  Ch.  D.  81;  Bell  v.  Love,  lO 
Q.  B.  D.  558.  A  number  pf  cases  are  there 
cited  in  which  the  right  of  support  was  held 
to  have  been  waived  or  excluded,  either  by 
the  express  terms  of  the  contract  or  by  plain 
implication. 

In  Smith  v.  Darby,  supra,  decided  in  1872, 
Lord  Blackburn  said:  "But  does  not  this 
deed  say,  'You  may  take  them  absolutely, 
only  making  cop[ipensatlon  afterward'  ?  I 
cannot  agree  that  there  is  any  argument  to 
be  derived  from  the  use  .of  affirmative  words 
only,  without  any  negative  words.  The  ques- 
tion is :  What  was  the  Intention  of  the  par- 
ties to  the  deed,  when  there  is  an  affirmative 
promise  to  pay  money  to  the  tenants,  and 
what  was  the  bargain  as  to  the  sale  of  the 
property?  If  the  owner  of  a  horse  said, 
'You  may  take  the  horse,*  and  the  person  to 
whom  this  was  said  had  promised  to  give 
£20  for  it,  there  Is  no  question  that  he  coufd 
not  be  sued  in  an,  action  of  trespass  for  tak- 
ing the  horse,  because  the  intention  of  the 
parties  was  that  the  one  was  to  buy  and  the 
other  sell  the  horse.  So  here,  the  question 
is  whether  it  appears  upon  the  clauses  In  the 
deed  that  the  intention  of  the  parties  was 
that  the  minerals  should  go  absolutely,  with- 
out any  restriction  as  to  the  right  of  support" 
In  Aspden  v.  Seddon,  supra,  decided  in  1875, 
Sir  G.  Hellish,  L.  J.,  In  the  opinion  said: 
"If  it  appears  from  any  express  words  in  the 
deed,  or  by  necessary  intendment  from  any- 
thing contained  in  the  deed,  that  it  was  not 
the  intention  of  the  parties  that  there  should 
be  any  right  to  support,  the  court  is  bound 
to  hold  that  the  plaintiffs  have  failed  to  make 
out  their  case."  Also :  "If  liberty  is  reserv- 
ed to  do  the  act  complained  of,  that  reserva- 
tion, as  between  the  parties  and  those*  claim- 
ing under  them,  makes  the  act  rightful."  In 
Buchanan  v.  Andrew,  supra,  decided  In  1873, 
the  Lord  Chancellor  said:  "My  Lords,  gen- 
erally speaking,  when  a  man  grants  the  sur- 
face of  land,  retaining  the  minerals,  he  is 
guilty  of  a  wrongful  act  if  he  so  uses  his 
own  right  to  obtain  the  minerals  as  to  in- 
jure the  surface,  or  the  things  upon  it ;  and, 
as  prevention  is  better  than  cure,  the  court 
would  be  Justified  in  granting  an  interdict  to 
prevent  him  from  doing  so.  But,  on  the  oth- 
er hand,  I  apprehend  it  is  the  clear  law  of 
England,  and  also  of  Scotland,  that,  when 
two  persons  meet  and  deliberately  settle  a 
contract,  they  are  at  liberty  to  enter  into 
such  terms  (not  being  contrary  to  the  public 
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law)  as  they  may  tblnk  fit,  aDd  If  a  feuar  of 
surface  lands  is  willing  to  take  the  risk  of 
any  injury  which  may  be  done  by  the  work- 
ing of  the  subjacent  minerals  it  is  perfectly 
lawful  for  him  to  do  so;  the  person  who  was 
previously  the  owner  of  the  entirety  being 
under  no  antecedent  obligation  to  part  with 
any  portion  previously  his  own,  except  upon 
such  terms  as  are  mutually  agreed  upon.  In 
such  a  case,  therefore,  the  whole  matter  re- 
solves Itself  into  a  mere  question  of  construc- 
tion. No  views  of  a  conjectural  kind  as  to 
what  Is  or  what  is  not  reasonable  can  be 
admitted,  if  the  contract  itself  is  plain  and 
free  from  ambiguity."  In  Davis  v.  Trehame, 
supra,  Lord  Blackburn  said,  in  relation  to 
the  exclusion  of  the*  right  of  support:  "If 
Mr.  Trehame^  when  he  let  the  land,  had  by 
express  words  or  by  necessary  implication 
said,  'You  may  take  away  all  the  minerals,' 
or,  'Tou  must  take  away  all  the  minerals, 
letting  down  the  surface,'  he  had  a  perfect 
right,  at  least  before  he  had  made  the  two 
building  leases,  to  .do  so."  Other  English 
cases  might  be  cited  on  the  question  of  the 
Interpretation  of  instruments  as  to  waiver 
or  exclusion  of  the  right  of  support  From 
them  It  is  simply  a  question  of  Intention,  in 
the  usual  way,  from  the  words  used  in  the 
instrument 

In  MacSwinney  on  Mines  this  subject  Is 
treated  under  certain  divisions.  Under  the 
division  ''d"  the  first  case  reviewed  is  Harris 
V.  Rydlng,  supra.  I  quote  from  that  work 
(on  page  339)  as  follows :  "With  respect  gen- 
erally to  the  various  cases  referred  to  in  di- 
visions *b,'  *g,'  *d,'  and  *e*  of  the  present  sub- 
ject, the  following  observations  may  be  made : 
In  the  darlier  cases  the  courts,  in  construing 
the  instruments  before  them,  apparently 
adopted  the  curious  mode,  both  in  the  case  of 
land  in  Its  natural  state  and  of  land  in  its 
unnatural  state,  of  assuming,  in  the  first 
instance,  the  existence  of  an  intention  that 
the  right  of  support  should  not  be  disturbed; 
and  of  then  proceeding  to  consider  whether 
the  provisions  used  could  not  be  reconciled 
with  that  intention.  In  the  later  cases,  on 
the  other  hand,  the  courts  seem  to  have  as- 
sumed nothing;  but  to  have  proceeded  at  once 
to  construe  the  instruments  before  them  ac- 
cording to  their  literal  and  natural  meaning. 
It  is,  in  many  respects,  difEicult  to  recon- 
cile the  earlier  with  the  later  cases;  and  on 
these  grounds  the  difficulty  seems  capable 
of  explanation.  It  need  hardly  be  added  that 
the  later  cases  must,  at  the  present  day,  be 
considered  authoritetlve.  'Having*  regard 
to  these  circumstances,  the  following  propo- 
sitions may,  as  the  result  of  the  cases,  in 
which  the  instrument  of  severance  is  produci- 
ble, and  in  which  some  contract  has  been 
made,  or  is  said  to  have  been  made,  with  re- 
spect to  support,  be  considered  as  esteblished: 
(1)  Instruments  of  severance  are,  at  the 
present  day,  construed  according  to  their 
literal  and  natural  meaning,  rather  than  ac- 


cording to  preconceived  assumptions  of  tbe 
existence  of  an  intention  in  the  parties,  or  in 
the  Legislature,  that  the  right  of  support 
should  not  be  disturbed.  (2)  Where  it  ap- 
pears from  the  express  words  of  such  instru- 
ments, or  by  clear  intendment  therefrom, 
that  it  was  the  intention  to  exclude  the  right, 
effect  will  be  given  to  such  intention.  (3) 
Where  the  mine  owner  is  relieved  from  lia- 
bility for  damage,  the  surface  owner  may 
often  be  presumed  to  have  been  compensated 
by  anticipation.  But  in  other  cases  the 
presence  of  a  clause  for  compensating  the 
surface  owner,  at  all  events  if  it  refers  to  un- 
derground working,  are  material .  elements 
In  ascertaining  an  intention  to  exclude  the 
right  •••(?)  The  common  covenants 
to  work  in  the  usual  and  most  approved 
mode,  or  the  conunon  clause  in  an  indosure 
act  under  which  mines  are  reserved  to  the 
lord,  of  holding  and  enjoying  them  in  as  full, 
ample,  and  beneficial  a  manner  as  if  the 
act  had  not  been  made,  or  the  common  clauses 
giving  full  liberty  of  working  and  winning 
are  not,  of  themselves,  sufficient  to  exclude 
the  right" 

Other  propositions  are  deduced  by  the  au- 
thor which  I  deem  it  unnecessary  to  repeat 
From  this  it  appears  that  the  early  English 
cases,  such  as  Harris  v.  Rydlng,  are  discred- 
ited in  their  own  land  upon  the  question  of 
the  construction  of  Instrumente  relating  to 
the  waiver,  or  exclusion  of  support  and  are 
no  longer  considered  as  authority  at  home 
on  that  question.  They  are,  however,  relied 
on  here  as  conclusive  on  that  question.  It 
seems  to  me  that  those  early  English  cases 
would  come  with  more  force,  as  persuasive 
argument  if  they  had  not  been  discredited 
in  the  land  from  which  they  come.  It  is 
hardly  necessary  to  say  that  American  cases 
which  adhere  to,  and  follow  implicitly  in 
the  footsteps  of,  those  early  English  cases 
on  the  question  of  the  construction  of  in- 
struments of  severance,  adopting  the  same 
"curious  mode"  of  construction,  would  be  dis- 
credited in  England,  and  It  seems  to  me  in 
reason  should  not  be  followed  by  us.  In 
argument  much  stress  is  laid  upon  the  abil- 
ity and  learning  of  the  English  Judges.  I 
concede  it  all.  I  would  detract  nothing  from 
their  world-wide  reputation  for  ability  and 
leanUng  in  the  law;  but  I  do  say  that  the 
trend  of  the  English  courts,  with  all  their 
greatness,  is  toward,  if,  indeed,  they  have  not 
already  come  to,  the  positiSn,  to  which  every 
other  court  it  seems  to  me  must  finally  come, 
of  construing  an  instrument  conveying  coal 
or  minerals  under  the  ground  in  identically 
the  same  manner  in  which  other  written  in- 
struments are  construed,  and  in  the  same 
manner  as  instruments  conveying  any  other 
species  of  property,  free  from  presumptions 
or  implied  reservations  not  applicable  to 
other  instruments  of  conveyance. 

This  being  the  true  rule,  we  seek  the  in- 
tention of  the  parties  to  the  instrument  in- 
volved In  this  case  as  the  paramount  end  tc^ 
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be  attained.  Certain  rules  of  law  applicable 
to  contracts  are  referred  to,  all  of  which  will 
simply  aid  us  in  ascertaining  the  intention 
of  the  parties.  All  the  provisions  of  the  con- 
tract must  be  considered  together.  Then  re- 
sort must  first  be  had  to  the  language  used 
by  the  parties  therein.  As  has  been  said,  the 
contract  of  the  parties  is  the  law  to  them. 
The  words  are  to  be  given  their  plain,  or- 
dinary, and  popular  meaning,  unless  they 
have  acquired  a  peculiar  sense  in  respect 
to  the  particular  subject-matter,  as  by  the 
known  usage  of  trade  or  the  like,  or  unless 
the  context  shows  that  the  parties  used  them 
in  some  other  and  peculiar  sense.  17  Am. 
ft  Eng.  EMc.  L.  11;  Railroad  ▼.  Schutte,  103 
n.  S.  118,  28  L.  Ed.  327.  When  the  contract 
is  thus  considered,  and  it  appears  to  be  free 
from  uncertainty  and  ambiguity,  and  the  In- 
tention of  the  parties  Is  apparent,  the  task 
is  at  an  end.  Uhl  t.  Ohio  R.  Co.,  51  W.  Va. 
106,  41  S.  E.  340;  Story  on  Contracts,  S  780; 
0  Qyc.  587;  Gibney  y.  Fitzsimmons,  45  W. 
Ya.  334,  32  8.  E.  189;  Devlin  on  Deeds,  S 
837;  Salt  Co.  v.  Campbell,  89  Va.  396, 16  S.  E. 
274.  Before  the  deed  in  question  was  made 
the  plaintiff  was  the  owner  of  the  fee  and 
everything  in  the  land  in  question.  He 
might  have  removed  the  subjacent  estate  and 
permitted  the  surface  to  subside.  He  might 
have  destroyed  both,  or  used  them  at  his 
pleasure,  so  long  as  he  did  not  Injure  another. 
What  be  might  have  done  himself,  he  might 
grant  to  another  the  right  to  do.  For  a 
valuable  consideration  the  plaintiff  granted 
the  coal  under  the  land  in  question,  which 
means  all  the  coal,  and  he  granted  certain 
mining  rights  and  privileges,  among  which 
was  the  following:  "Together  with  the  right 
to  enter  upon  and  undei  said  land  and  to 
mine,  excavate,  and  remove  all  of  said  coal.** 
It  will  be  observed  that  these  words  are  not 
'*the  comm9n  covenants  of  working  in  the 
usual  and  most  approved  mode,"  or  "the  com- 
mon clauses  giving  full  liberties  of  working 
and  winning."  It  cannot  be  said  that  the 
minds  of  the  parties  did  not  meet  upon  the 
removal  of  all  the  coal,  when  they  so  ex- 
pressed it  in  the  deed.  If  the  right  to  sup- 
port may  be  waived  or  excluded  by  con- 
tract, what  kind  of  a  contract  is  necessary 
for  that  purpose?  The  plaintiff  granted  all 
the  coal,  and  the  ownership  of  the  surface 
and  of  the  underlying  coal  was  severed,  creat- 
ing a  separate  estate  in  each.  If  the  deed  said 
nothing  more,  the' owner  of  each  would  be 
bound  by  the  rule  "Sic  utere,"  etc.  If  the  deed 
said  nothing  more,  I  would  without  hesitation 
hold  that  the  owner  of  the  surface  would  be 
entitled  to  support,  and  that  the  owner  of  the 
coal  could  not  so  use  it  by  removing  all  of 
it  as  to  injure  the  surface.  The  deed  does 
not  stop  with  the  grant  of  all  the  coal.  It 
contains  the  express  additional  grant,  on  the 
part  of  the  plaintiff,  to  the  grantee,  of  the 
right  to  enter  upon  and  under  said  land  and 
to  mine^  excavate,  and  remove  all  of  said 
coaL 


It  is  contended  that  the  conclusion  reached 
in  this  case  overlooks  the  fact  that  the  law 
is  a  part  of  the  contract  so  far  as  the  parties 
have  not  otherwise  contracted.  I  think  it 
does  not  I  go  further,  and  say  that  the 
parties  to  this  contract  are  presumed  to  have 
known  the  law  at  the  time  they  entered  into 
it,  and  to  have  known  that,  if  the  deed  rested 
with  the  simple  grant  of  all  the  coal  and 
nothing  more,  the  grantor  would  then  be  en- 
titled to  support  for  his  surface.  Knowing 
the  law,  the  parties  undertook  to  further 
contract  The  grantor  being  willing  to  give 
further  privileges,  and  the  grantee  desiring 
further  privileges,  they  placed  in  the  deed  a 
further  provision  granting  the  right  to  enter 
upon  and  under  the  land  and  to  remove  all  the 
coal  conveyed.  This  Intent  gives  effect  to  the 
additional  grant  Otherwise  it  would  seem 
to  be  meaningless,  and  not  to  grant  more  than 
a  way  of  necessity,  which  the  law  would 
give  without  it  In  fact,  that  is  the  position 
taken  by  the  learned  attorneys  for  the  plain- 
tiff. It  Is  true  that  other  mining  rights  are 
also  granted,  and  the  provisions  granting 
them  are  not  without  meaning.  But  the 
particular  grant  of  the  right  to  enter  upon 
and  under  the  land,  and  mine  and  remove  all 
of  the  coal,  is  virtually'  without  meaning 
if  it  does  not  give  to  the  grantee  the  right  to 
remove  all  of  the  coal.  I  think  there  is  a 
vast  difference  between  a  grant  of  all  the 
coal  simply  and  a  grant  of  all  the  coal  to- 
gether with  the  right  to  enter  upon  and  under 
the  land  and  remove  all  of  it  Without  a 
right  to  remove  all,  the  owner  of  the  coal  may 
not  do  so.  If  to  do  so  would  injure  the  sur- 
face. 

As  to  the  waiver  or  exclusion  of  the  bene- 
fit of  the  rule  "Sic  utere,"  etc,  upon  which 
alone  the  right  to  support  rests,  I  ask  in  what 
more  effective  way  may  it  be  waived  or  ex- 
cluded by  the  surface  owner  than  by  positive- 
ly agreeing  or  consenting,  for  a  valuable  con- 
sideration, to  the  specific  use  complained  of? 
The  plaintiff  complains  of  the  use  by  the  re- 
moval of  all.  He  has  by  express,  positive 
words,  not  by  implication,  agreed  to  the  specific 
use  of  which  he  complains.  No  claim  Is  made 
that  the  words  used  have  any  technical  mean- 
ing as  applied  to  the  subject-matter  of  the 
deed.  The  words  are  intelligible  to  all. 
They  mean  the  same  to  the  linguist  and  the 
unlettered.  If  the  English  language  were 
searched  for  words  of  consent  or  agreement 
to  the  removal  of  all  the  coal  conveyed,  I  ap- 
prehend that  none  more  appropriate  could 
be  found.  Then,  has  the  defendant  so  used 
its  property  as  to  damage  the  plaintiff? 
According  to  the  averments  of  the  declara- 
tion, it  has;  but  we  cannot  stop  there.  Has 
not  the  plaintiff  consented  and  agreed  to 
that  specific  use  by  his  solemn  deed,  and 
thus  been  barred  of  his  right  to  complain? 
If  the  plaintiff  is  injured  by  the  performance 
of  the  contract,  is  It  not  damnum  abseque  in- 
juria? I  must  answer  In  the  affirmative. 
So  long  as  the  constitutional  guaranty  of  th€ 
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right  to  contract  exists,  a  man  may  so  con- 
tract, and  the  contract  must  be  respected 
by  the  court  If  a  party  chooses  by  binding 
contract  to  agree  to  an  act  resulting  in  dam- 
'  age  to  his  property,  he  has  the  right  to  do  so. 
It  is  a  proper  subject  of  contract  Can  the 
plaintiff  say,  "I  have  agreed  in  unequivocal 
terms  to  the  specific  use  of  the  defendant's 
property  of  which  I  now  complain,  but  *Slc 
utere  tuo  ut  alienum  non  Isedas."*  I  have 
agreed  to  the  act,  anticipated  the  injury,  and 
received  the  compensation  therefor.  May  I 
not  sue  and  recover  the  compensation  again? 
I  answer,  most  certainly  not  To  answer  in 
the  affirmative  would  be  to  say  that  the  prin- 
ciple, "Sic  utere,"  etc.,  may  be  invoked  to  Im- 
pair the  obligation  of  a  binding  contract 
No  such  application  of  this  principle  Is  au- 
thorized by  law.  It  may  not  be  used  to  per- 
petrate a  fraud,  neither  may  it  be  used 
against  express  terms  of  a  contract  or  to  im- 
pair or  destroy  its  obligation.  "It  is  a  gen- 
eral rule  of  law  that  no  one  can  maintain  an 
action  for  a  wrong,  where  he  has  consented 
to  the  act  which  occasions  his  loss."  8  Am. 
Jb  Eng.  Enc.  L.  698;  1  Broom's  Legal  Max- 
ims, 268;  quoting  Tindale,  O.  J.  In  oth» 
like  cases,  where  4  party  has  so  contracted  or 
consented,  it  would  hardly  be  contended  that 
he  might  notwithstanding  the  contract  re- 
cover damages.  If  the  owner  of  a  building 
sell  and  convey  the  materials  In  a  story  of 
the  building,  together  with  the  right  to  re- 
move all  of  them,  may  he  afterwards  com- 
plain of  the  removal  of  what  he  sold?  If 
one  sitting  on  a  chair  in  his  own  home  sells 
that  chair,  together  with  the  right  to  remove 
all  of  it  and  it  is  removed  under  the  contract 
may  he  afterwards  complain  because  he  baa 
not  the  support  of  the  chair  as  he  had  before 
the  sale  and  removal?  If  one  agrees  that 
another  may  do  a  particular  act  which 
otherwise  would  constitute  a  trespass  to 
the  former's  property,  and  that  act  is  done 
pursuant  to  the  agreement,  may  he  complain? 
It  is  hardly  necessary  to  say  that  in  such 
cases  damages  may  not  be  recovered  pro- 
duced alone  by  the  specific  act  agreed  to, 
if  there  be  no  negligence  or  malice  in  the 
manner  of  doing  the  act  Illustrations  might 
be  multiplied  indefinitely.  The  intention  of 
the  parties  to  the  deed  is  apparent  certain, 
and  unambiguous,  from  the  language  used. 
The  language  of  the  deed  gives  the  grantee 
the  right  to  remove  all  the  coal.  It  may  be 
claimed  that,  although  the  grantee  is  given 
the  right  to  remove  all  the  coal,  if  he  does 
so,  he  should  provide  artificial  support.  As 
said  by  Baron  Bramwell,  this  is  impossible, 
owing  to  the  expense.  I  doubt  if  It  is  possi- 
ble to  support  a  whole  tract  of  land  modo  et 
forma  by  artificial  means.  It  seems  to  me 
that  there  must  be  some  subsidence,  some  set- 
tling, of  the  surface,  if  artificial  support 
alone  be  resorted  to.  What  has  been  said 
In  relation  to  agreeing  and  consenting  to  the 
specific  use  disposes  of  the  question  of  ar- 
tificial support  as  effectually  as  the  question 


of  natural  support  Taking  the  deed  as  it  is 
averred  to  be,  we  find  no  express  covenant 
for  artificial  support  I  do  not  think  that  ar- 
tificial support  was  within  the  contemplation 
or  intention  of  either  of  the  parties  when 
the  deed  was  made.  No  language  was  used 
from  which  such  Intent  may  be  implied. 
The  court  cannot  make  a  contract  for  the 
parties,  and  cannot  extend  or  enlarge  one  al- 
ready made. 

Many  of  the  Eingllsh  cases  lay  stress  upon 
the  fact  that  under  the  particular  instru- 
ments before  them  the  mining  rights  applied 
to  acts  to  be  done  upon  the  surface  of  the 
land  only.  If  anything  were  needed  to  show 
the  contrary  intent  here,  the  word  **under,*' 
when  read  with  the  rest  of  the  deed,  cer- 
tainly performs  that  function.  It  cannot 
be  said.  If  the  word  "under"  Is  to  have 
effect  that  it  does  not  clearly  mean 
that  the  rights  granted  may  be  exercised  un- 
der the  land,  and  that  the  right  of  removal 
relates  to  the  coal  conveyed  under  the  land. 
It  may  be  claimed  that  the  word  "under" 
should  be  excluded  as  repugnant.  Why 
should  it  be  excluded?  The  claim  Is  that  it 
is  in  conflict  with  the  dominant  and  primary 
Intent  of  the  deed.  Is  this  true?  What  is 
the  primary  or  dominant  intent  of  the  deed? 
The  primary  or  dominant  intent  Is  to  convey 
the  coal  under  the  ground,  and  the  right  to 
remove  all  of  It  under  the  ground  is  not  in 
conflict  but  consistent,  with  this  dominant 
Intent  It  is  argued  that  the  dominant  In- 
tent of  the  deed  is  to  reserve  the  surface.  I 
cannot  agree  with  that  The  plaintiff  does 
not  own  the  surface  by  virtue  of  this  deed. 
He  was  the  owner  of  It  before  this  deed  was 
made.  He  derived  title  to  it  as  well  as  to 
the  coal  conveyed,  from  some  other  source. 
He  simply  did  not  part  with  the  surface  by 
this  deed  farther  than  therein  specified.  No 
reservation  of  surface  Is  expressed  in  the 
deed.  It  was  not  necessary  to  do  so.  I 
must  give  meaning  and  effect  to  the  word 
"under,"  because  I  believe  it  is  rational  and 
consistent  with  the  residue  of  the  deed  to  do 
80.  "Rules  of  construction  are  adopted  with 
a  view  of  ascertaining  the  intention  of  the 
parties,  and  are  founded  in  experience  and 
reason,  and  are  not  arbitrarily  adopted. 
They  are  not  intended  to  make  terms  for  the 
contracting  parties,  but  simply  to  ascertain 
what  the  language  means  which  they  have 
employed  in  their  contracts."  2  Devlin  on 
Deeds,  S  837.  If,  however,  there  were  a 
doubt  (which  I  do  not  concede),  then  the  rule 
that  the  deed  must  be  construed  most 
strongly  against  the  grantor  is  applicable. 
"Where  the  grant  shows  the  intention,  even 
though  ambiguously  stated,  following  the 
rule  that  It  Is  construed  most  strongly 
against  the  grantor,  the  right  to  surface  sup- 
port will  be  held  not  to  exist"  Snyder  on 
Mines,  fi  1032,  and  cases  there  cited. 

It  is  said  that  this  rule,  that  a  deed  must  be 
construed  most  strongly  against  the  grantor, 
is  the  last  rule  to  be  resorted  to,  after  every- 
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thing  else  has  failed,  and  for  that  reason 
it  is  Inyelghed  against  in  argument  If  It 
be  the  last,  and  there  remains  ambiguity 
after  the  others  have  been  applied,  it  must 
certainly  be  applied  before  reaching  a  de- 
cision in  favor  of  the  grantor.  It  hardly 
seems  fair  to  treat  this  rule  so  harshly, 
when  we  remember  that  we  have  a  statute 
(section  2,  c.  72,  Code  1890)  designed  at  least 
to  emphasize  and  carry  It  into  effect  Mr. 
Minor,  in  his  Institutes  (volume  2,  p.  918), 
speaking  of  the  like  statute  in  Virginia,  says 
that  it  "seems  to  be  designed  to  carry  this 
principle  of  the  common  law  yet  further, 
although  there  has  been  as  yet  with  us  no 
Judicial  determination  as  to  its  construction. 
The  enactment  is  that  every  deed  conveying 
lands  shall,  unless  an  exception  be  made 
therein,  be  construed  to  include  all  the  estate, 
right,  title,  and  interest  whatever,  both  at 
law  and  in  equity,  of  the  grantor,  in  or  to 
such  lands."  I  think  the  language  used  in 
the  deed  under  consideration,  no  matter  what 
may  be  the  ground  upon  which  the  right  to 
subjacent  support  is  thought  to  be  based,  is 
sufficient  to  exclude  the  right  to  support  I 
would  apply  here  the  same  rules  of  construc- 
tion applicable  to  other  instruments  of  like 
character  conveying  other  property;  no 
stronger,  no  weaker,  but  with  the  same  effeqt 
upon  all.  This  is  the  trend  of  many  of  the 
late  cases  and  authorities,  and  I  feel  that  it 
is  the  true  rule.  Section  7,  c.  79,  Code  1899, 
Is  dted  as  bearing  upon  this  case.  In  my 
judgment  it  has  no  application. 

It  is  contended  that  the  court  should  look 
at  the  hardship  of  a  decision  in  favor  of  the 
defendant  If  the  contract  is  binding,  the 
court  cannot  relieve  against  it  because  of 
hardship  alone.  It  is  claimed  by  each  side 
that  great  hardship,  will  result  In  case  of  an 
adverse  decision.  This  may  be  true;  but  if 
true.  It  is  a  hardship  of  their  own  making. 
According  to  the  declaration,  the  plaintiff's 
surface  has  subsided,  and  damage  resulted. 
If  the  plaintiff  was  required  to  leave  of  the 
coal  conveyed  to  it  enough  to  support  the 
surface,  which  is  estimated  at  from  one- 
fourth  to  one-half  of  the  whole,  then  the  part 
80  left  would  be  of  no  value  in  place  to  the 
defendant  Under  our  law,  the  defendant 
being  the  owner  thereof,  must  pay  taxes  on 
the  portion  left  through  all  the  years  to 
come.  It  is  persistently  urged  that  the  mod- 
em and  best  methods  of  mining  require  the 
removal  of  all  the  coal  for  the  benefit  of  the 
surface,  and  that  to  do  so  permits  the  surface 
to  reform  and  the  remaining  strata  to  re- 
unite, thus  preventing  the  continuous  drain- 
ing of  the  water  from  the  surface.  This  may 
or  may  not  be  true.  I  do  not  know.  If  true, 
the  damage  to  plaintiff's  surface  may  not  be 
80  great  as  it  otherwise  would  be. 

My  only  apology  for  the  length  of  this 
opinion  is  the  importance  of  the  questions  In- 
volved. For  the  reasons  stated,  I  concur  in 
the  decision. 


POFFENBARGER,  J.  (dissenting).  I  am 
unable  to  concur  in  the  view  of  my  associ- 
ates in  this  case,  because  I  do  not  think  it 
has  been,  or  can  be,  reached  without  violat- 
ing sound  and  well-settled  principles,  and 
especially  rules  governing  the  interpretation 
and  construction  of  deeds  and  contracts.  The 
opinion  avowedly  disapproves  and  repudiates 
vital  principles  of  the  law  of  subjacent  and 
lateral  support  declared  by  every  American 
court  that  has  ever  applied  that  law  to  a 
deed  or  contract  by  which  the  surface  of 
land  has  been  separated  in  title  from  the 
underlying  coal,  as  well  as  the  decisions  of 
the  English  courts.  It  expressly  condemns,  by 
name,  the  decisions  of  Alabama,  Illinois,  Indi- 
ana, Iowa,  New  York,  and  Pennsylvania,  and 
those  of  Ohio,  and  perhaps  other  states,  with- 
out express  reference  to  them.  It  demolishes 
at  one  fell  blow  the  entire  system  of  English 
and  American  law  on  the  subject  This  the 
opinion  fully  and  expressly  concedes.  An  ef- 
fort is  made,  however,  to  free  the  case  from 
the  operation  of  the  principles  declared  by 
the  numerous  decisions  thus  repudiated  and 
disapproved  by  this  court,  but  uniformly 
recognized  and  rigidly  enforced  by  all  others 
in  the  English-speaking  world,  because  of  an 
alleged  variance  in  the  language  of  this  deed 
from  that  of  the  ordinary  deed  conveying 
coal  without  the  surface.  After  conveying 
all  the  coal  in  the  tract  of  land,  except  about 
three  acres,  the  deed  further  stipulates, 
among  other  things,  that  "the  party  of  the 
second  part  [grantee  of  the  coal]  and  his  as- 
signs is  to  have  the  right  of  way  through 
said  reservation  for  a  road,  air-course  and 
tramway  necessary  or  convenient  for  the 
mining  and  removal  of  said  coal  and  the  coal 
under  cotermlnus  and  neighboring  lands,  to- 
gether with  the  right  to  enter  upon  and  under 
said  land  and  to  mine,  excavate,  and  remove 
all  of  said  coal."  Immediately  connected 
with  this  there  is  further  language  to  be 
noticed  later.  Conceding,  for  the  purposes  of 
illustration  and  argument  that  a  mere  grant 
of  all  the  coal  would  not  confer,  by  implica- 
tion, the  right  to  deprive  the  surface  of  sub- 
jacent support  by  removing  all  the  coal,  the 
opinion  asserts  that  the  clause  above  quoted 
confers,  by  express  grant,  the  right  to  re- 
move every  particle  of  the  coal,  and  that  the 
grant  of  such  right  of  removal  is  an  express 
grant  of  the  right  to  take  away  the  support 
of  the  surface,  because  the  destruction  of  the 
support  is  the  necessary  and  inevitable  re- 
sult of  such  removal  from  under  the  surface, 
provided  no  artificial  support  be  substituted. 
This  is  the  theory  advanced  by  counsel  for  the 
defendant  In  error  and  adopted  by  the  court 
as  a  means  of  escape  from  the  effect  of  the 
general  principles  declared  by  all  other  courts 
in  cases  involving  the  interpretation  of  deeds, 
severing  minerals  from  the  surface  by  grant, 
or  reservation  thereof.  If  it  is  untenable  and 
unwarranted  by  the  language  of  the  deed, 
this   decision  is  squarely  contrary   to   said 
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principles,  and  In  legal  effect,  as  well  as 
declaration  of  opinion,  denies  that  they  ob- 
tain in  the  law  of  this  state,  although  uni- 
versally approved  as  sound  in  all  other  ju- 
risdictions. In  determining  whether  this 
deed  may  be  so  distinguished,  for  the  rea- 
sons aforesaid,  it  is  certainly  not  improper 
to  ascertain  what  reply  other  courts  have 
made  to  the  same  contention,  based  upon 
similar,  if  not  identical,  clauses  in  deeds  of 
this  class.  If  they  have  held  such  clause, 
taken  In  connection  with  a. previous  clause 
granting  the  coal,  Insufficient  to  authorize 
the  destruction  of  support  of  the  surface 
and  to  distinguish  the  deed  from  one  granting 
title  to  the  coal  without  saying  more,  then 
this  decision  ignores  and  repudiates  the  ap- 
plication of  rules  of  construction  and  inter- 
pretation made  by  courts  of  the  highest  credit 
and  repute,  and  without  showing  wherein 
they  have  erred  In  doing  so. 

One  of  the  earliest  cases  on  the  subject, 
Harris  v.  Ryding,  5  M.  &  W.  60,  decided  In 
1839,  by  the  English  Court  of  Exchequer, 
presided  over  by  some  of  the  most  distin- 
guished jurists  whose  names  are  recorded  in 
the  annals  of  our  jurisprudence,  Including 
the  great  Sir  James  Parke,  construed  a  deed, 
which.  In  all  material  respects,  was  like  the 
one  now  under  consideration  here.  By  it, 
A.,  being  seised  in  fee  of  certain  lands,  grant- 
ed it  to  P.,  his  heirs,  and  assigns,  reserving 
to  himself,  his  heirs,  and  assigns  "all  and 
all  manner  of  coals,  seams  and  veins  of  coal, 
iron  ore,  and  all  other  mines,  minerals  and 
metals  which  then  were,  or  at  any  time,  and 
from  time  to  time  thereafter,  should  be  dis- 
covered in  or  upon  the  said  premises."  By 
this  language  he  retained  the  title  to  all  the 
coal.  Then  follows  an  additional  reserva- 
tion, which,  It  was  claimed,  conferred  right 
to  remove  all  the  coal  and  destroy  the  sup- 
port of  the  surface.  It  was  In  these  words 
grammatically  annexed  to  the  words  of  grant: 
"With  free  liberty  of  Ingress,  egress,  and  re- 
gress, to  come  into  and  upon  the  premises, 
to  dig,  delve,  search  for,  and  get,  the  said 
mines  and  every  part  thereof,  and  to  sell, 
dispose  of,  take  and  convey  away  the  same, 
at  their  free  will  and  pleasure."  In  that 
case,  as  in  this,  It  was  urged  that  this  last 
clause  must  have  effect ;  that  the  words  there- 
of must  be  deemed  to  have  been  used  in  their 
usual  and  ordinary  sense  and  meaning;  and, 
given  such  effect,  that  they  authorized  a 
removal  of  all  the  coal,  and  so  necessarily 
carried  the  right  to  Injure  the  surface  by  de- 
stroying its  support  Counsel  In  the  argu- 
ment of  that  case  said :  "The  defendant  was 
entitled  to  work  out  all  the  mines,  but  he 
could  not  do  so  If  he  was  obliged  to  leave 
props,  which  would  be  of  coal  to  support 
the  surface."  But  the  court,  after  mature 
consideration,  replied  thus :  "Under  this  res- 
ervation, A.  was  not  entitled  to  take  all  the 
mines,  but  only  so  much  as  he  could  get, 
leaving  a  reasonable  support  to  the  surface." 
The  clause  of  the  deed  giving  the  right  to 


enter  upon  the  land  to  seek  for,  get,  and  to 
.sell,  dispose  of,  take  and  convey  away  all 
the  said  mines  and  every  part  thereof,  was 
not  overlooked  by  the  court  In  reaching  its 
conclusion.  In  respect  to  it,  Lord  Ablnger 
said:  "The  defendants'  counsel,  therefore, 
seeks  to  carry  the  right  of  the  defendants  a 
step  further  by  the  operation  of  the  words  in 
the  exception,  giving  a  right  of  ingress  upon 
the  land.  Now,  the  meaning  of  that  excep- 
tion was  to  meet  the  difficulty  the  defend- 
ants labored  under,  of  not  being  able  to  enter 
upon. the  land  to  sink  shafts,  and  make  use 
t>f  those  shafts  for  the  purpose  of  getting 
their  mines.  I  think  there  is  no  new  right 
reserved  thereby  more  than  the  right  to  use 
the  surface,  for  the  purpose  of  getting  the 
mines;  but  It  does  not  enable  them  to  get 
them  to  a  greater  extent,  or  In  a  manner  un- 
usual and  Improper,  so  as  to  prejudice  the 
surface  of  the  land.  I  cannot,  therefore,  see 
how  the  exception  relied  upon  by  the  defend- 
ants at  all  assists  their  argument.  That 
exception  was  rendered  necessary  by  part- 
ing with  the  surface  of  the  land.  It  applies 
to  the  liberty  the  grantor  has  of  going  upon 
the  surface,  and  does  not  apply  to  the  right 
he  has  below."  Maule,  B.,  said:  "I  think 
the  covenant  or  stipulation,  giving  them 
the  power  to  go  upon  the  plaintiff's  land,  and 
providing  that  they  are  to  make  compensa- 
tion for  It,  applies  merely  to  acts  done  upon 
the  surface  of  the  land— that  is,  disturbing 
the  surface  by  digging,  sinking  shafts,  and 
so  on — ^all  those  things  they  are  authorized 
to  do,  but  not  absolutely,  only  conditionally 
upon  making  compensation,  and  that  liberty 
has  nothing  to  do  with  the  right  of  getting 
the  mines,  which  may  be  taken  to  be  done  on 
this  occasion  without  breaking  the  plalntlfTs 
soil ;  but  their  right  to  get  the  mines  is  the 
right  of  the  mine  owners,  as  against  the 
owner  of  the  land  which  is  above  it."  Parke, 
B.,  after  setting  out  the  terms  of  the  res- 
ervation and  the  power  to  enter  upon  the 
land  and  take  away 'the  coal,  said:  "It  Is 
clearly  the  meaning  and  Intention  of  the 
grantor  that  the  surface  shall  be  fully  and 
beneficially  held  and  enjoyed  by  the  grantee ; 
he  reserving  to  himself  all  the  mines  and 
veins  of  coal  and  Iron  ore  below.  •  •  • 
This  is  the  true  construction  of  this  deed.  In 
order  to  make  It  operate  according  to  the  In- 
tention of  the  parties.  •  •  •  If  that  la 
the  true  construction  of  the  reservation  and 
power,  the  defendant  ought  to  have  stated  in 
his  plea  that  he  took  the  coal  he  did  take, 
leaving  a  reasonable  support  for  the  surface 
In  the  state  It  was  at  the  time  of  the  grant." 
Another  parallel  case  is  Carlin  &  Co.  v. 
Chappel,  101  Pa.  348,  47  Am.  Rep.  722.  One 
Brown  conveyed  to  Lewis  certain  lands  by 
deed  containing  the  following  clause:  "Ex- 
cepting and  reserving  to  John  Brown  all  the 
coal  underlying  said  lots  of  ground,  the  right 
and  full  and  free  privilege  of  Ingress,  egress 
and  regress  for  digging,  mining  and  excava- 
ting said  coal  (for  the  purpose  of  mining,  dig- 
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ging,  ezcavatliig  and  conveying  away '  said 
coal)."  By  sundry  convey an<^8,  tbe  title 
to  part  of  the  land  came  to  Cbappel,  and  tbe 
last  deed  contained  this  danse:  *'A11  the 
coal  underlying  the  same,  together  with  the 
fall  and  free  privilege  and  right  of  ingrese, 
egress  and  regress,  so  far  as  may  be  required 
for  digging,  mining,  excavating  and  conveying 
away  said  coal,  being  vested  in  John  Brown." 
Comisel  for  tbe  defendant  in  error  said  in  the 
argument  that  as  tbe  grantor  bad  expressly 
excepted  and  reserved  all  tbe  coal  underneath 
the  lots  conveyed,  with  tbe  right  to  mine  and 
take  it  away,  he  and  his  assigns  of  the  coal 
were  not  liable  for  damages  to  tbe  grantees 
of  the  surface,  or  thefar  assigns,  for  any  result 
following  tbe  removal  of  all  tbe  coal.  But 
tbe  court  unanimously  resolved  as  follows: 
**Wbere  tbe  owner  of  land  conveyed  it  in  fee 
simple,  excepting  and  reserving  all  the  under- 
lying coal,  with  tbe  right  of  mining,  excava- 
ting, and  conveying  away  tbe  same,  and  sub- 
sequently conv^ed  to  another  party  the  coal 
and  privileges  so  excepted  and  reserved,  held 
that  the  grantor's  assigns  of  tbe  coal  were 
liable  for  damages  occasioned  to  tbe  owner  of 
tbe  surface  by  subsidence  caused  by  mining 
the  underlying  coaL"  In  Willianm  t.  Hay, 
120  Pa.  485,  14  Ati.  879,  6  Am.  St  Rep.  719, 
the  deed  conveying  away  tbe  land  expressly 
reserved  to  tbe  grantor  tbe  right  to  take  all 
the  coal  and  afterwards  tbe  necessary  rights 
of  way  for  tbe  full  exercise  of  tbe  privileges 
reserved.  It  is  much  stronger  than  the  lan- 
guage used  in  the  deed  now  under  considera- 
tion. It  reads  as  follows :  •'Reserving,  how- 
ever, tu  tbe  use  of  tbe  said  W.  J.  Baer,  bis 
heirs  and  assigns  forever,  the  full  and  per- 
fect right  and  privilege  of  searching  for, 
mining,  procuring  and  taking  away  by  such 
ways  and  means  as  to  the  said  W.  J.  Baer, 
his  heirs  and  assigns,  may  seem  fit  and  practi- 
cable, all  the  coal,  iron  ore,  metals,  limestone, 
fire  clay,  and  all  other  mineral  substances, 
whatsoever,  whether  solid  or  liquid,  lying  and 
being  upon,  under,  and  contained  within  tbe 
surface  of  the  land  hereinbefore  mentioned 
and  described  (exclusive  of  the  three  [3] 
acres  around  tbe  buildings),  and  tbe  neces- 
sary right  of  way  for  tbe  full  exercise  of 
privileges  as  aforesaid:  Provided,  however, 
that  the  said  W.  J.  Baer,  bis  heirs  and  as- 
signs, in  mining  and  removing  tbe  coals, 
iron  ore  and  minerals  aforesaid  shall  do  as 
little  damage  to  tbe  surface  as  possible.''  In 
view  of  the  decision  in  Carlin  &  Co.  v.  Ohap- 
pel,  cited,  it  does  not  seem  to  have  been  urged 
in  this  last  case  that  tbe  right  to  remove  all 
the  coal  carried  with  it  the  right  to  destroy 
tbe  support  to  tbe  surface,  but  it  was  insisted 
that  this  grant,  together  with  tbe  clause  re- 
cognizing tbe  right  to  damage  tbe  surface, 
disclosed  upon  tbe  face  of  tbe  deed  intent  to 
permit  tbe  support  to  be  destroyed  and  the 
surface  thereby  damaged.  But  tbe  court 
said:  '*Wbere  one  person  owns  tbe  surface 
and  another  tbe  underlying  coal  or  other 
minerals*  the  absolute  right  of  tbe  former  to 


surface  support  is  opt  to  be  taken  away  by 
a  mere  implication  from  language  not  necea^ 
sarily  importing  such  result  Such  right  Is 
not  affected  by  a  clause  in  tbe  deed  conveying 
the  surface  but  reserving  tbe  coal,  which  pro- 
vides that  the  grantor,  his  heirs,  or  assigns, 
in  mining  and  removing  the  coal  'shall  do  as 
little  damage  to  tbe  siurface  as  possible.*" 
In  Burgner  v.  Humphrey,  41  Ohio  St  340, 
the  court  held  as  follows:  •'If  the  owner  of 
land  grants  a  lease  whereby  he  conveys  all 
the  underlying  mineral  coal,  with  the  right 
to  mine  and  remove  the  same^  the  lessee 
will  not  be  entitled  to  remove  tbe  whole  of 
the  coal  without  leaving  support  sufficient  to 
maintain  the  surface  in  its  natural  state, 
unless  tbe  language  of  the  Instrument  clearly 
imports  that  it  was  the  intention  of  the 
lessor  to  part  with  the  right  of  subjacent 
support"  In  that  case  tbe  grantor  owning 
a  tract  of  land  bargained,  sold,  transferred, 
aliened,  and  conveyed  to  another  ''all  the 
mineral,  coal,  iron  ore,  limestone  and  all  the 
other  minerals"  und^  or  upon  said  tract 
of  land,  and  further  gave,  granted,  and  con- 
veyed to  said  other  parties  "the  right  privi- 
lege and  license  to  enter  upon  the  above 
described  land  at  any  and  all  times  hereafter 
and  search  and  explore  thereon  for  said  min- 
eral, coal,  iron  ore,  Ihnestone,  day  and  other 
minerals,  oil  and  salines,  or  for  any  of  them, 
and  when  found  to  exist  on  said  land,  to  dig, 
mine  and  remove  tbe  same  therefrom."  Tbe 
deed  then  went  on  and  granted  all  the  rights, 
privileges,  licenses,  and  easements  necessary 
or  incident  to  the  proper  prosecution  of  the 
business  of  mining,  and  removing  any  or  all 
minerals  or  substances  aforesaid.  It  is  to  be 
observed  here  that  this  deed  gave  expressly 
the  right  to  remove  all  that  had  been  granted. 
It  granted  all  the  coal  and  granted  the  right 
to  search  for  it  and  remove  tbe  same. 
"Same,"  in  that  connection,  could  mean  noth- 
ing other  than  all  the  coal,  but  the  court 
said  tbe  deed  conferred  no  right  upon  tbe 
grantee  to  disturb  the  surface  by  withdraw- 
ing its  support  No  doubt  the  clause  giving 
the  right  to  remove  tbe  coal  was  strongly 
urged  as  a  relinquishment  of  tbe  right  of 
support  for  counsel  for  plaintiff  in  error 
conceded  that  the  lease  of  coal  carried  with 
it  tbe  right  to  open  tbe  mines  and  explore, 
and  if  coal  was  found  to  dig  and  remove  it 
but  they  insisted  that  tbe  mine  owner  bad 
no  right  to  remove  all  of  It  Including  props 
and  pillars,  in  tbe  absence  of  an  express 
relinquishment  of  the  right  of  support  by 
tbe  owner  of  tbe  surface,  and  the  court  as 
above  shown,  sustained  that  view.  In  Liv- 
ingston V.  Coal  Co.,  49  Iowa,  869,  31  Am. 
Rep.  150,  tbe  clause  conferring  tbe  title  to 
tbe  coal  was  in  this  language:  "And  re- 
serving also  to  said  first  party,  his  heirs, 
successors  and  assigns,  all  coal,  coal  mines, 
mineral  products  and  oil  beneath  the  surface 
of,  and  belonging  to,  said  premises,  with  full 
and  sole  right  to  mine,  and  obtain  and  remove 
the  same,  by  such  means  as  they  deem  proper, 
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without  thereby  incurring,  in  any  event  what- 
ever, any  liability  for  injury  caused  or 
damage  done  to  the  surface  of  the  land  in 
working  coal,  coal  mines,  minerals,  mineral 
products  and  oil,  and  removing  the  same, 
provided  the  said  first  party  shall  not  enter 
on  the  surface  of  said  lands."  Upon  this  deed 
the  court  held  that  support  for  the  surface 
could  not  be  destroyed.  Here  it  is  to  be 
observed  that  all  the  coal,  together  with  the 
right  to  remove  the  same,  was  reserved^ 
which  meant  the  right  to  remove  all  the  coal, 
if  the  language  is  to  have  the  effect  the  terms 
used  import. 

In  all  the  above-mentioned  cases  the  deeds 
contained  clauses  giving  the  right  to  remove 
all  that  was  granted.  How  the  deed  from 
Griffin  to  Camden  can  be  distinguished  from 
them  is  not  perceived.  It  granted  all  the 
coal  under  the  tract  of  land  and  gave  the 
right  to  enter  upon  the  land  and  remove  all 
the  coal.  Can  it  l>e  doubted  that  the  deeds 
in  the  Ohio  case,  and  in  the  Iowa  case,  and 
WUliams  v.  Hay,  120  Pa.  485,  14  Atl.  S79, 
6  Am.  St  Rep.  719,  used  language  purporting 
to  confer  the  express  right  to  remove  all  the 
coal?  There  is  no  claim  that  the  language 
of  the  deed  under  consideration  here  does 
more.  The  deed  in  Williams  v.  Hay  did  that, 
and  added  a  clause  which  purported  to  recog- 
nize the  right  of  the  mine  owner  to  damage 
the  surface,  and  yet  the  court  said  there  was 
no  language  in  the  deed  by  which  the  intent 
to  waive  support  of  the  surface  was  suffici- 
ently evidenced.  In  the  Iowa  case  there  was 
an  express  grant  of  the  right  to  remove  all 
the  coal,  and,  in  addition  thereto,  language 
which  purported  to  relieve  the  mine  owner 
of  any  liability  for  injury  caused  or  damage 
done  to  the  surface  of  the  l&nd  in  working 
coal,  coal  mines,  minerals,  mineral  products, 
and  oil,  and  removing  the  same,  provided 
said  owner  should  not  enter  upon  the  surface 
of  the  land,  and  the  court  said  that  was  not 
sufficient.  It  is  said  in  the  argument  that 
this  last  decision  denies  to  the  owner  of  the 
surface,  on  grounds  of  public  policy,  the 
power  to  release  his  support  by  contract  No 
such  reason  Is  anywhere  given  in  the  opinion 
for  the  conclusion  arrived  at  in  that  case.  Cer- 
tain English  cases  recognizing  such  right  and 
power  are  referred  to,  and  the  principles 
announced  in  them  not  denied  or  criticised. 
It  was  said  of  them  that  they  did  not  go  so 
far  as  to  confer  the  right  under  such  a  con- 
tract as  the  court  was  considering,  to  remove 
all  the  coal  without  liability  for  negligence 
in  not  placing  pillars  for  support  of  the 
surface.  This  may  have  been  an  erroneous 
view  of  those  cases,  and  the  Iowa  decision 
may  be  wrong,  but  it  is  no  declaration  of 
public  policy  forbidding  the  owner  of  the  sur- 
face to  part  with  his  right  of  support  by  ex- 
press contract.  As  to  the  interpretation  of 
this  clause,  there  may  be  differences  in  some 
of  the  decisions  above  referred  to.  In  Har- 
ris V.  Ryding,  5  M.  &  W.  59,  Lord  Abinger 
said  the  clause  giving  right  to  enter  and  re- 


move every  part  of  the  coal  was  Inserted 
for  the  pun)Ose  of  authorizing  an  entry  upon 
the  land,  for  the  purpose  of  exploring  and 
searching  for,  and  carrying  away,  the  min- 
erals, which  he  seems  to  have  thought  was 
necessary  to  give  such  right  of  entry.  In  this 
view  Maule,  B.,  concurred,  and  thus  they 
denied  to  it  evidence  of  intent  to  authorize 
the  removal  of  all  the  coal.  Parke,  B. 
without  giving  any  reason  for  its  insertion, 
said:  "I  do  not  mean  to  say  that  all  the  coal 
does  not  belong  to  the  defendants;  but  that 
they  cannot  get  it  without  leaving  sufficient 
support."  The  American  cases  seem  to  con- 
cede that  a  clause  granting  the  right  to  re- 
move all  the  coal  will  authorize  the  removal 
of  all  of  it  but  will  not  carry,  by  implicatioki 
or  otherwise,  the  right  to  destroy  the  support 
of  the  surface.  They  say  it  does  not  amount 
to  an  express  relinquishment  of  the  right 
of  support,  and  that  no  such  right  can  be 
relinquished  otherwise  than  by  express 
language,  disclosing  plain  intent  to  do  so. 
But  it  is  said  that  if  the  clause  giving 
right  to  remove  all  the  coal  does  not  authorize 
the  destruction  of  the  support  of  the  surface, 
it  has  no  effect  for  there  is  no  other  function 
it  could  perform,  and  the  parties  are  not  pre- 
sumed to  have  used  any  language  in  their 
contract  without  purpose,  and  that  the  rules 
of  construction  require  that  every  word  shall 
have  some  effect  if  possible,  and  as  much 
effect  as  It  may  have  consistently  with  other 
parts  of  the  instrument  No  fault  is  to  be 
found  with  these  propositions  of  law.  They 
are  sound  and  incontrovertible;  but  how 
about  their  application  to  the  clause  used  in 
this  deed?  By  reference  to  Judge  McWHOR- 
TE^R'S  opinion  it  will  be  seen  that  the  first 
part  of  the  clause  relied  upon  confers  a  right 
of  way  through  a  reservation  of  coal  in  the 
plaintiff's  land,  which  the  grantee  did  not 
take  by  his  deed  and  through  which  he  could 
have  no  right  to  go  without  an  express  grant 
of  the  right  of  way.  There  was  necessity  for 
this  part  of  it  It  performs  an  important 
function.  Then  follows  this  language:  ''To- 
gether with  the  right  to  enter  upon  and  under 
said  land  and  to  mine,  excavate  and  re- 
move all  of  said  coal."  But  it  does  not  stop 
there.  It  goes  on,  and  confers  the  right  to 
remove  upon  and  under  this  particular  tract 
of  land  coal  to  be  mined  upon  other  tracts  of 
land,  coal  which  had  been,  or  might  be,  pur- 
chased from  persons  other  than  Griffin. 
There  was  reason,  therefore,  for  not  stopping 
with  the  mere  grant  of  title  to  the  coal  and 
a  way  through  the  three-acre  reservation. 
Without  this  clause,  they  could  not  have  re- 
moved, through  Griffin's  land,  coal  taken  out 
of  lands  of  other  people.  There  was  absolute 
necessity  for  these  two  additional  clauses. 
There  may  not  have  been  any  absolute  neces- 
sity for  so  much  of  the  stipulation  as  con- 
ferred the  right  to  enter  upon  and  under 
said  land  and  to  mine,  excavate,  and  remove 
all  of  said  coal.  The  grantee  of  the  coal 
would  have  the  right  under  the  law  of  neces- 
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sity,  to  do  this.  When  a  man  grants  a  thing, 
he  grants  with  It,  by  necessary  Implication, 
the  means  of  getting  to  it.  But  this  princi- 
ple does  not  prevent  the  parties  to  a  deed  or 
contract  from  expressly  stipulating  for  rights 
which  the  law  would  give  withoat  such 
stipulation.  Illustrations  of  this  are  to  be 
found  in  almost  every  oil  lease  and  coal 
lease  and  purchase  of  timber  operative  with- 
in the  limits  of  the  state.  Although,  when 
timber  is  purchased  on  a  tract  of  land,  or  oil 
and  gas  under  it,  or  a  lot  or  tract  of  land  out 
of  the  Interior  of  another,  and  left  surround- 
ed by  the  residue,  the  law  gives  the  right 
to  go  upon  the  land  and  cut  the  timber  or 
bore  for  oil  and  gas,  and  a  right  of  way  to  the 
owner  of  the  lot  or  tract  of  land  so  purchased 
and  situated,  the  deed  or  contract  almost 
always  contains  an  express  stipulation  for 
such  right  of  entry  or  way.  This  denies  that 
express  contracts  for  rights  which  the  law 
gives  are  deemed  useless  and  without  purpose. 
Are  express  contracts  never  made  where 
the  parties  may  rest  their  rights  upon  the 
law?  Money  advanced  without  an  express 
contract  of  repayment  may  he  r^povered. 
Goods,  wares,  and  merchandise  delivered  to 
a  party  and  by  him  consumed,  without  an 
express  promise  to  pay  for  them,  gives  a  right 
of  action  for  the  recovery  of  their  value. 
But  does  this  principle  prevent  men  from 
taking  notes  in  such  cases?  And,  If  In  such 
case,  a  man  takes  a  note  for  the  money  or  the 
value  of  the  goods,  is  he  regarded  as  having 
done  a  vain,  useless,  and  foolish  thing?  If 
Mr.  Camden  preferred  to  have  an  express 
stipulation  in  his  deed  for  entry  upon  the 
land,  mining,  excavating,  and  removing  the 
coal  rather  than  rely  upon  the  law  of  neces- 
sity, giving  him  these  rights  by  implication. 
Is  he  to  be  regarded  as  having  had  it  insert- 
ed for  no  purpose  whatever,  because,  forsooth, 
the  court  denies  to  him  the  right  to  establish 
some  other  or  different  purpose  for  its  inser- 
tion? Will  his  assignee  be  permitted  to 
advance,  as  a  pretext  upon  which  to  found 
the  construction  it  wants,  the  lack  of  another 
and  different  and  baldly  apparent  purpose? 
It  the  court  will  not  permit  it  to  operate  as  a 
relinquishment  of  the  right  of  support,  could 
he  not  rely  upon  It  in  the  court  as  a  covenant 
for  the  right  of  entry  upon  the  land?  If  we 
say  no  other  purpose  than  to  authorize  the 
destruction  of  the  support  of  the  surface  is 
discoverable,  then  we  must  say  that,  in  no 
case  in  which  a  man  could  assert  his  rights 
without  written  evidence  of  the  contract,  does 
the  taking  of  such  evidence  admit  that  there 
was  any  reason  for  it  or  purpose  In  It  But 
this  Is  not  all.  The  law  gives  no  more  than  is 
necessary.  It  does  not  consult  or  provide  for 
the  mere  convenience  of  the  party  who  must 
appeal  to  it  alone  for  his  rights,  but  gives 
only  what  he  can  get  along  with.  Parties 
often  want  more  than  this,  and  therefore  stip- 
ulate for  It  So  did  Mr.  Camden  in  this  case. 
After  providing  for  entry  upon  the  land  for 
the  purpose  of  mining,  excavating,  and  r^ 


moving  his  own  coal  and  the  coal  fnmi  ad- 
jacent coterminus  and  neighboring  lands,  be, 
in  the  same  clause  and  immediate  connection, 
stipulated  for  the  right  to  make  all  necessary 
structures,  roadways,  excavations,  air  shafts, 
drains,  tramways,  and  openings  necessary 
or  convenient  for  the  mining  or  removal  of 
said  coal  and  the  coal  from  coterminus  or 
neighboring  lands.  Not  satisfied  to  depend 
upon  the  law  of  necessity  for  the  privileges 
of  structures,  roadways,  excavations,  air 
shafts,  and  so  on,  he  stipulated  for  all  such 
things  as  might  be  convenient  Can  it  be 
said  that  this  does  not  evince  a  purpose 
limited  to  the  working  of  the  mine  convenient- 
ly and  successfully  which  stops  short  of  the 
right  to  take  away  the  support  of  the  sur- 
face, and  that,  If  he  cannot  take  such  support 
under  this  clause,  the  clause  is  useless  and 
valueless  to  him,  and  there  was  no  reason 
for  putting  it  into  the  contract?  An  affirm- 
ative answer  to  this  question  would  do 
violence  to  the  rules  of  construction  and  be 
at  variance  with  the  known  practice  of  all 
classes  of  business  men  everywhere,  at  all 
times,  and  in  all  relations.  Even  if  this  ex- 
press contract  did  not  broaden  the  rights  of 
the  grantee  in  extent  as  to  the  rights  of  way 
and  structures,  it  is  a  contract  of  a  higher 
nature  than  a  mere  Implied  right,  for  such 
right  is  merged  in  it  An  action  for  its  vin- 
dication would  have  to  proceed  upon  the  ex- 
press contract.  But  it  is  said  no  reason  Is 
yet  assigned  for  the  use  of  the  word  "all" 
in  the  clause  conferring  the  right  to  remove 
the  coal.  Why  did  not  the  stipulation  stop 
with  a  grant  of  the  right  to  mine,  excavate, 
and  remove  "the  coal"  or  "said  coal?"  Does 
not  the  word  "all"  prefixed  signify  every 
particle  of  the  coal?  Can  it  mean  anything 
else?  Plainly  it  does  not  necessarily  mean 
that  In  seeking  its  meaning,  we  must  con- 
sider it  in  connection  with  Its  immediate 
context  the  language  of  the  clause  in  which  It 
appears.  The  purpose  of  that  clause  Is  to 
give  the  right  to  necessary  and  convenient 
roads,  ways,  structures,  shafts,  etc.,  and  it 
was  desired  that  such  necessary  and  conven- 
ient things  should  extend  to  all  the  coal — 
that  is,  to  the  coal  under  all  portions  of  the 
coal  area  purchased,  the  coal  In  the  northern, 
southern,  eastern,  western,  cehtral,  and  all 
other  portions  of  that  area — and  the  most  apt 
words  and  expressive  terms  for  securing 
such  right  were  "all  the  coal."  That  is  the 
sense  in  which  it  is  generally  used  in  convey- 
ances. A  deed  generally  grants  all  of  the 
tract  of  land  which  its  purports  to  convey. 
In  a  sale  of  timber  or  growing  crops  the  con- 
tract almost  invariable  uses  the  word  "all," 
unless  something  is  to  be  excepted.  Its  use 
here  by  no  means  necessarily  signifies  intent 
that  every  particle  of  the  coal  may  be  removed. 
It  being  thus  demonstrate  that  this  deed 
differs  in  no  essential  or  material  respect 
from  those  construed,  by  courts  everywhere, 
as  not  authorizing  destruction  of  the 
support  of  the  surface,  and  as  leaving  the  par- 
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ties,  BB  to  the  matter  of  surface  support.  In 
the  situation  In  which  they  would  be  if 
the  deed  merely  conveyed  the  coal,  reserv- 
ing the  surface,  or  conveyed  the  surface,  re- 
serving title  to  the  coal,  it  becomes  necessary 
now  to  inquire  whether  this  construction  Is 
right,  as  tested  by  the  rules  of  construc- 
tion, and  to  point  out  the  fallacy,  if  any,  in 
the  numerous  decisions  which  have  so  con- 
strued such  contracts,  and,  inddently,  to 
ascertain  whether  the  reasoning  found  in 
Judge  McWHORTER'S  opinion  has  clearly 
demonstrated  misapplication  of  the  rules  of 
construction  in  the  long  line  of  decisions 
which  the  court  repudiates  and  overthrows. 
In  deeds,  as  well  as  in  other  contracts  and 
in  statutes,  the  intention  controls,  and  the 
object  and  purpose  of  all  Interpretation  and 
construction  is  to  ascertain  the  Intention. 
For  this  purpose,  rules  have  been  devised  and 
prescribed  by  the  courts.  Dominant  over  all 
other  rules  of  that  kind  is  the  one  which  de- 
clares that  the  whole  instrument  shall  be 
considered,  and  the  intention  expressed  in 
every  clause  and  in  every  word  thereof  shall 
be  reconciled  and  harmonized,  if  possible.  13 
Oyc.  605.  Ghltty  on  Contracts,  volume  It 
page  106,  states  this  rule  In  different  lan- 
guage and  as  the  language  strongly  illus- 
trates the  meaning  of  the  rule  it  Is  quoted: 
"An  agreement  or  contract  shall  have  a  rea- 
sonable construction  according  to  the  intent 
of  the  parties;  as  If  a  man  agree  with  B. 
for  20  barrels  of  ale,  he  shall  not  have  the 
barrels  when  the  ale  is  spent"  "In  the  con- 
struction of  contracts,  all  the  provisions 
thereof  shall  be  teken  into  consideration 
and  reconciled  If  possible,  so  that  the  true 
intent  of  the  parties  to  the  contract  may  be 
ascertained."  Baxber  v.  Ins.  Co.,  16  W. 
Va.  658,  37  Am.  Rep.  800;  Heatherly  v.  Bank, 
81  W.  Va.  70,  5  S.  H.  754.  Closely  akin 
to  this  great  dominant  rule,  requiring  the 
construction  of  the  contract  as  a  whole, 
comes  the  next  most  important  one,  name- 
ly, some  meaning  must  be  given  to  every 
clause,  word,  and  expression,  if  it  can  rea- 
sonable be  done,  consistently  with  the  gener- 
al intent  of  the  whole  instrument,  so  that 
the  deed  may  operate,  if  by  law  it  may, 
according  to  the  Intention  of  the  parties. 
Another  rule  of  great  inu)ortance,  but  clear- 
ly subject  to  exceptions  and  modifications, 
where  the  application  of  the  rules  above 
referred  to  require  it,  is  that  which  says 
words  must  receive  that  interpretation  which 
is  given  by  the  common  usage  of  mankind. 
That  is,  as  a  general  rule,  the  words  must 
be  given  their  popular  ordinary  meaning. 
This  rule  is  subject  to  many  exceptions, 
but  the  other  two  are  subject  to  none.  They 
are  invariable  and.  imalterable.  Whether 
a  word  is  to  be  given  Its  literal  meaning 
must  be  determined  in  view  of  the  circum- 
stances under  whi'ch  it  is  used  and  the  con- 
text Where  a  word  has  a  popular  mean- 
ing and  a  technical  meaning,  the  rule  re- 
quires that  the  technical  meaning  shall  pre- 


vail. Nontechnical  words  are  not  to  have 
their  plain,  natural,  grammatical,  estab- 
lished, definite^  usual,  obvious,  and  ordinary 
meaning,  if  the  paper  is  ambiguous  on  its 
face.  13  Cyc.  606.  Nor  are  they  to  have 
such  meaning  if  to  give  it  to  them  would 
prevent  a  rational  exposition  of  the  whole 
contract  Id.  "A  literal  interpretation  will 
be  abandoned  where  it  leads  to  a  capricious 
and  irrational  result,  if  such  rational  ex- 
position can  be  followed."  Id.  It  is  upon 
this  rule,  relating  to  the  sense  in  whlcL 
words  shall  be  taken  and  given  efiCect,  that 
the  whole  theory  of  the  defense  to  this  ad- 
tlon  is  based.  It  is  upon  this  rule  that  the 
whole  contention  of  counsel  for  defendant 
.in  error,  as  to  the  construction  of  the  deed, 
is  founded.  It  is  obviously  subsidiary  and 
subordinate  to  the  two  rules  above  referred 
to,  and  if  in  applying  it  to  this  deed,  as  coun- 
sel for  defendant  in  error  contend.  It  con- 
fllcte  with  the  result  of  the  application  of 
the  other  two  rules  to  the  contract,  then  it 
must  yield. 

What  is  the  general  intent  manifested  by 
this  deed?  The  grantor  owned  the  tract  of 
land  from  the  sky  to  the  center  of  the  earth. 
He  granted  away  the  <!oal  only.  Therefore 
he  retained  the  surface.  He  did  not  reserve 
the  surface.  He  excepted  it  by  putting 
no  language  in  the  deed  which  could  take 
any  part  of  it  away  from  him.  The  domi- 
nant Intent  of  the  whole  contract  is  that 
the  grantor  shall  retain  the  surface  and 
the  grantee  shall  have  the  coal.  All  other 
parte  of  this  deed  must  receive  such  con- 
struction as  will  not  make  them  conflict  with 
this  general  intention,  if  it  be  possible  to 
do  so,  and  yet  give  them  some  reasonable 
operation  and  effect  Other  parte  must  not 
have  such  effect  as  to  deprive  the  grantor 
of  the  surface  or  any  part  of  it,  unless  they 
so  clearly  express  that  Intention  as  to  make 
it  necessary  to  give  them  that  effect  The 
court  cannot  presume  that  by  retelnlng  the 
surface  there  was  any  intention,  on  the 
part  of  the  grantor,  to  retain  it  otherwise 
than  in  that  state  in  which  nature  placed 
and  left  it  If,  in  his  hands,  it  is  to  become 
punctured  with  craters  and  holes  and  riven 
with  fissures,  so  as  to  deprive  him  of  the 
use  and  benefit  of  it  for  those  purposes  for 
which,  by  nature,  it  is  fitted  and  designed, 
he  does  not  retein  the  surface  in  the  true 
and  full  sense  of  the  word.  If,  having  bar- 
gained for  the  surface,  he  is  to  be  put  off 
with  a  broken,  ruined,  and  useless  piece  of 
land,  he  does  not  get  what  he  bargained 
for.  Hence  it  will  not  be  presumed,  in  the 
absence  of  words  expressly  showing  it  that 
he  intended  to  let  the  support  go  from  under 
his  surface,  for  the  very  reason  that  loss 
of  the  support  is  loss  of  the  surface  itself, 
and  the  whole  general  intent  of  the  con- 
tract viewed  as  a  whole,  is  defeated  so  far 
as  the  grantor  is  concerned,  and.  thereby 
the  first  great  rule  of  construction  violated. 
On  the  other  hand,  the  Intent  plainly  dte- 
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closed  Is  that  the  grantee  shall  hare  the 
coal  and  all  of  it  And«  if  he  is  entitled 
to  all  of  it,  he  may  remove  all  of  it,  but  he 
cannot  take  with  it  any  part  of  the  surface, 
because  the  intent  that  the  grantor  shall 
have  that  is  just  as  full  and  plain  as  the 
Intent  .that  the  grantee  shall  have  the  ooaL 
Therefore,  although  entitled  to  remove  all 
the  coal,  if  this  contract  gives  such  right, 
be  still  has  no  right  to  withdraw  the  sup- 
port, because  he  may  substitute  artificial, 
for  the  natural,  support  Impracticability  of 
artificial  support  because  of  the  great  ex- 
pense, is  the  only  answer  to  this.  But  that 
depends  upon  the  circumstances.  As  a  mat- 
ter of  fact,  such  support  is  sometimes  em- 
ployed. The  books  contain  reports  of  cases 
referring  to  instances  of  the  substitution  of 
artificial,  for  natural,  support  But  be  this 
as  it  may,  the  deed  cannot  be  so  construed 
as  to  take  away  any  part  of  the  surface,  if 
the  other  portions  of  the  deed  can  have  some 
reasonable  effect  without  doing  so.  Repug- 
nance Is  to  be  avoided,  if  possible.  That 
which  is  plainly  guarantied  to  the  grantor 
by  an  exception,  the  surface,  cannot  be  cut 
down  or  impaired  by  another  clause  of  the 
deed,  if  that  other  clause  can  have  reason- 
able effect  in  some  other  way — can  subserve 
some  other  purpose  useful  to  the  grantee. 
That  it  can,  and  does,  has  been  clearly  dem- 
onstrated. It  gives  the  important  rights  of 
entry  upon  the  land,  of  excavation,  of  remov- 
al, and  of  necessary  and  convenient  ways, 
shafts,  structures,  etc.,  as  to  all  the  coal, 
and,  if  it  be  limited  to  these  things,  plainly 
coextensive  with  the  utmost  signification 
and  import  of  its  terms,  the  clause  is  con- 
sistent with  the  general  and  dominant  In- 
tent of  the  whole  instrument  Thus  every 
portion,  provision,  clause,  and  word  is  given 
effect  as  required  by  law. 

The  other  construction  would  defeat  the 
general  Intention  and  subject  the  whole  in- 
strument and  the  general  intention  to  the 
domination  and  control  of  the  single  word 
"all,"  and  without  necessity,  as  has  been 
clearly  shown.  This  would  stand  aside  the 
great  rule  requiring  effect  to  be  given  to  the 
general  intent  which  is  absolute,  for  the 
subsidiary  rule,  requiring  effect  to  be  given 
to  every  word,  which  is  not  absolute  except 
to  the  extent  ttiat  some  function  must  be 
found  for  each  word.  It  is  not  absolute  as 
to  what  office  it  shall  perform  or  the  extent 
to  which  it  shall  be  effective,  and  under  it 
the  import  and  meaning  of  mere  words  are 
required  to  be  curtailed  and  limited  so  as 
not  to  conflict  with  the  general  intent  express- 
ed. ''And  as  the  meaning  to  be  put  on  a 
contract  is  that  which  is  the  plain,  clear, 
and  obvious  result  of  the  terms  used  therein, 
•o  these  terms  are  to  be  understood  in  their 
plain,  ordinary,  and  popular  sense,  unless 
they  have,  generally,  in  respect  to  the  sub- 
ject-matter, as  by  the  known  usage  of  trade 
or  the  like.  Acquired  a  particular  sense, 
distinct  ttom  the  popular  sense  of  the  same 


words,  or  unless  the  context  evidently  points 
out  .that  they  must,  in  the  particular  instance, 
and  in  order  to  effectuate  the  immediate  in- 
tention of  the  parties  to  that  contract  be  un- 
derstood in  some  other  special  sense.  And 
the  same  rule  has  been  thus  stated:  Words 
are  to  be  construed  according  to  their  striot 
and  primary  acc^tation,  unless,  from  the 
context  of  the  instrument,  and  the  intention 
of  the  parties  to  be  collected  from  it  they  ap- 
pear ix>  be  used  in  a  different  sense,  or  unless 
in  their  strict  sense  they  are  incapable  of  be- 
ing carried  Into  effect  Chitty  on  Contracts, 
p.  113.  "As  a  rule,  the  terms  of  a  contract 
are  to  be  understood  in  their  ordinary  and 
popular  sense,  rather  than  in  their  strict 
grammatical  or  etymological  meaning.  Sub- 
ject to  this  rule,  words  are  ordinarily  to  be 
understood  in  their  plain  and  literal  meaning. 

•  •  •  However,  the  literal  meaning  will 
not  be  adopted  by  the  court  against  the  inten- 
tion of  the  parties  as  evidenced  by  the  entire 
contract"  Hammon  on  Contracts,  pp.  812, 
813,  S  412.  *'A8  in  the  case  of  all  contracts, 
the  intent  of  the  parties  to  the  deed,  when  it 
can  be  obtained  firom  the  instrument,  will  pre- 
vail, unless  counteracted  by  some  rule  of  law. 

*  *  *  The  rule  Is  that  the  intention  of  the 
parties  Is  to  be  ascertained  by  considering  all 
the  provisions  of  the  deed,  as  well  as  the  sit- 
uation of  the  parties,  and  then  to  give  effect 
to  such  intention,  if  practicable,  when  not  con-  . 
trary  to  law."  Devlin  on  Deeds,  S  888.  "Man- 
if^tly,  no  general  rule  can  be  laid  down  as  to 
the  construction  of  particular  words.  The 
primary  object  courts  have  in  view  is  to  carry 
out  the  intention  of  the  parties."    Id.  9  864. 

In  order  to  do  this,  words  are  often  Ignored 
entirely  or  discarded  as  meaningless  and  use- 
less, and,  in  some  instances,  a  meaning  and 
effect  are  given  to  them  entirely  different 
from  what  they  import  in  order  to  effectuate 
the  general  intention  shown  by  the  deed. 
Numerous  illustrations  of  this  might  be  given, 
but  one  or  two  will  be  sufilclent  If  it  ap- 
pears from  the  terms  of  a  deed,  and  the  cir- 
cumstances connected  with  the  execution,  that 
the  grantor  meant  children,  although  he  used 
the  word  "heirs,"  effect  will  be  given  to  it  ac- 
cordingly, and  the  deed  will  not  be  defeated 
by  the  general  rule  that  a  conveyance  to  the 
heirs  of  a  living  person  is  void.  Heath 
V.  Hewitt,  127  N.  Y.  166,  27  N.  B.  959, 
18  U  R.  A.  46,  24  Am.  St  Rep.  438;  Vickers 
V.  Leigh,  104  N.  C.  248,  10  S.  B.  308;  Grls- 
wold  V.  Hicks,  132  111.  404,  24  N.  E.  63,  22 
Am.  St  Rep.  649;  Broliar  v.  Marquis. 
80  Iowa,  49,  45  N.  'W.  395.  The  term  "heirs 
at  law"  may  be  construed  as  children,  or 
grandchildren,  where  such  a  construction 
will  effectuate  the  grantor's  Intention  and 
is  consistent  with  legal  principles.  Waddell 
V.  Waddell,  99  Mo.  338,  12  S.  W.  349,  17  Am. 
St  Rep.  575.  "Generally  whatever  is.  in- 
consistent with  the  real  intention  of  tne 
parties  as  ascertained  from  the  language  of 
the  whole  Instrument  may  be  rejected  as 
superfluous,  or  false  or  mistaken,  or  repug- 
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Dant,  provided  no  mle  of  law  be  violated 
thereby,  so  as  to  give  effect  to  the  deed  ac- 
cording to  the  intent  But,  although  words 
may  be  rejected  which  are  repugnant  to  other 
parts  of  the  deed  and  to  the  general  intention 
of  the  parties,  nevertheless  no  word  is  to 
be  rejected  unless  there  cannot  be.  given  a 
rational  construction  to  the  instrument  with 
the  words  as  they  are  found."  13  Gyc.  p. 
619,  article  on  "Deeds." 

Under  the  application  of  these  rules  there 
can  be  no  doubt  that  the  general  intention  of 
the  parties,  to  the  effect  that  the  grantor 
shall  have  the  surface  in  the  full  sense  of 
the  term  and  the  grantee  the  coal,  must 
govern  and  control  the  subsidiary  clause  giv- 
ing right  to  enter  upon  the  land  and  mine, 
excavate,  and  remove  all  the  coal;  for  these 
words  may  have  reasonable  and  important 
force  and  effect  without  working  such  dis- 
turbance, and,  under  these  rules,  the  court 
must  so  limit  their  effect.  This  clause  adds 
nothing  to  the  grant  of  the  coal.  The  grant 
alone  gives  tbe  right  of  removal  of  all  of 
the  coal,  if  it  can  be  done  without  depriv- 
ing the  surface  of  its  support  No  addition- 
al words  are  .required  to  confer  that  right 
It  exists  without  any  additional  clause.  The 
mere  addition  of  the  right  to  remove  all  the 
coal,  without  language  in  connection  with  It 
disclosing  intent  to  allow  the  surface  to  be 
thereby  injured,  leaves  the  parties  in  the 
same  situation  as  if  the  deed  stopped  with  a 
mere  grant  of  the  title  to  the  coal.  The 
value  and  character  of  the  surface  in  its 
natural  state  cannot  be  cut  down  or  Im- 
paired without  the  employment  of  language 
expressly  and  necessarily  showing  such  in- 
tent Under  the  operation  of  these  rules  of 
construction  the  courts  have  said  uniform- 
ly that,  in  order  to  take  away  the  right  of 
support  the  language  used  must  not  only 
authorize  the  taking  of  all  the  coal,  but 
must  go  further,  and  authorize,  in  terms 
or  by  such  language  as  clearly  shows  the 
intent  the  letting  down  of  the  surface. 
There  must  be  some  words  which  can  refer 
to  nothing  but  the  surface.  No  such  lan- 
guage appears  In  this  deed.  No  right  to 
compaisation  for  damage  to  the  surface  is 
stipulated  for.  No  word  is  used  which  says 
the  surface  may  be  let  down,  or  neces- 
sarily means  that  In  Davis  v.  Trehame, 
6  App.  Gas.  460,  Lord  Blackburn  said.  In 
construing  a  coal  lease,  under  which  royal- 
ty was  to  be  paid,  not  a  deed  conveying 
coal,  that  if  the  lessor  had  said  by  express 
words  or  by  necessary  implication  you  may 
take  away  all  tbe  minerals,  or  you  shall  take 
away  all  the  minerals,  letting  down  the 
surface,  he  would  thereby  have  relinquished 
his  right  of  support  and  that  the  fact  that 
it  was  to  the  interest  of  the  lessor  to  have 
all  the  coal  removed  because  he  derived  a 
royalty  therefrom  might  be  considered  as 
material  on  the  question  of  intent.  But  the 
words  of  that  lease  omitted  to  say  the  sur- 
^ce  might  be  let  down,  and  It  was  held 


that  the  support  could  not  be  withdrawn  from 
under  it,  although  it  was  a  lease  and  Al- 
though it  contained  a  clause  stipulating  for 
compensation  to  the  lessor  for  any  damage 
or  Injury  done  to  the  surface  of  the  said 
farms  or  lands.  This  stipulation  was  refer- 
red to,  and  held  to  be  governed  by  the  clause 
giving  the  right  to  erect  buildings  and  machin- 
ery and  to  do  and  execute  all  such  other 
acts,  works,  and  things,  upon.  In,  or  under, 
or  above  the  said  premises,  as  should  be 
necessary  and  convenient  for  working  and 
carrying  away  the  minerals,  and  that  the 
use  of  the  word  "under*'  in  that  clause  did 
not  make  it  applicable  to  operations  carried 
on  under  the  surface,  so  as  to  permit  in- 
jury to  the  surface  by  a  withdrawal  of  the 
pillars.  The  general  Intent  disclosed  by  the 
whole  contract  rendered  this  word  irrecon- 
cilably repugnant  thereto,  and  it  was  thrown 
away  and  not  allowed  to  control  the  general 
intent  because  its  connection  was  such, 
its  location  such,  that  the  court  could  see 
that  it  was  never  Intended  to  have  such 
effect,  and  was  Intended  to  play  a  subsidiary 
and  comparativly  unimportant  part  In  the 
contract  It  was  restrained  by  Its  Immediate 
context  and  had  to  yield  under  the  force  of  the 
general  context  and  the  contrary  Intent  ap- 
pearing from  the  whole  instrument 

Now,  what  are  held  to  be  deeds  and  con- 
tracts giving  the  right  to  take  away  the  sup- 
port of  the  surface?  What  language  is  suffi- 
cient to  disclose  intent,  on  the  part  of  the 
grantor,  to  relinquish  it?  In  Smith  v.  Darby, 
7  L.  R.  Q.  B.  716,  a  deed  was  held  sufficient 
for  that  purpose,  because  it  conferred  upon 
the  lessees  the  right  to  enter  and  work  and 
take  the  minerals  by  this  clause :  "they,  the 
lessees,  their  executors,  administrators,  and 
assigns,  making  reasonable  satisfaction  to  the 
lessors,  their  heirs  and  assigns,  and  their  ten- 
ant and  tenants,  for  the  damage  done  to  them 
respectively  by  the  surface  of  their  lands  be- 
ing covered  with  rubbish  or  otherwise  injur- 
ed, or  as  he  or  they  should  or  might  sustain, 
as  well  by  the  injury  done  to  the  lands  of  the 
said  lessors  in  sinking  and  getting  the  said 
mines  and  minerals  and  ^^^n verting  coal  into 
charcoal,  as  for  such  damage  or  injury  as 
may  be  done  or  caused  in  the  dwelling  house 
or  other  buildings  of  the  said  lessors 
by  getting  mines  of  coal.  Ironstone,  or  other 
stone  or  other  minerals  under  or  near  to  any 
of  the  dwelling  houses  or  other  buildings 
of  the  said  lessors,  according  to  the  covenant 
hereinafter  contained."  Following  this  was 
a  covenant  that  the  lessors.  In  case  of  dam- 
age or  injury  to  any  dwelling  house,  cottages, 
or  otiier  buildings  already  erected,  or  to 
be  thereafter  erected  on  the  land  In  lieu 
of  those  then  on  it  and  not  of  greater  value 
than  those  then  on  it  **by  reason  of  any 
minerals  being  got  under  them,  or  so  near 
to  them  as  to  occasion  such  damage  or  injury, 
the  lessees  and  assigns  shall  at  their  own 
cost  on  six  days'  notice  by  the  lessor,  rebuild 
or  repair  any  such  buildings  so  damaged  an4 


\V.  Va.) 


GRIFFIN  ▼.  FAIRMONT  COAL  CO. 


il 


lujnred,  and  put  them  in  as  good  condition 
and  repair  as  they  were  before  the  damage 
was  done.*'  There  was  a  further  stipulation 
for  the  payment  of  damages  done  to  the 
crops  on  the  surface.  These  provisions  of 
the  contract  clearly  showed  an  intention  to 
allow  the  surface  to  be  injured.  They  had 
direct  reference  to  injury  to  the  surface  by 
withdrawel  of  its  support,  and,  seeing  that  in 
the  language  of  the  contract,  the  court  said 
it  must  have  effect  according  to  the  intent 
of  the  parties.  It  was  impossible  to  say  that 
buildings  could  be  injured  by  getting  coal  un- 
der them  otherwise  than  from  subsidence  of 
the  surface,  and  that  could  result  only  from 
lack  of  support  Hence  the  language  clearly 
showed  that  the  support  might  be  withdrawn. 
Eadon  v.  Jeffcock,  7  L.  R.  Ek.  879,  proceeds 
on  the  theory  of  a  difference  between  a  lease 
and  a  deed,  and  seems  to  go  a  step  further; 
but  in  Davis  v.  Treharne,  above  referred  to. 
Lord  Blackburn  disapproved  that  case,  and 
said  the  intent  to  relinquish  the  right  to  sup- 
port must  affirmatively  appear  in  a  lease,  as 
well  as  in  a  deed,  and  the  principles  announ- 
ced in  Smith  V.  Darby  are  also  inconsistent 
with  the  theory  of  Eadon  v.  Jeffcock.  In 
Scranton  v.  Phillips,  W  Pa.  15,  an  executory 
contract  of  sale  determined  the  rights  of  the 
parties  In  respect  to  the  coal.  It  excepted 
and  reserved  to  the  vendor  the  coal  under  the 
tract  of  land,  and  provided  that,  on  full  pay- 
ment of  the  purchase  money,  the  grantor  was 
to  execute  and  deliver  a  good  and  sufficient 
deed  in  fee  simple,  "reserving  the  coal  and 
privileges  above  stated,  and  with  a  full  and 
unconditional  release  and  discharge  forever,  on 
the  part  of  the  said  party  of  th^  second  part, 
her  heirs,  and  assigns,  to  the  party  of  the  first 
part,  his  heirs  and  assigns,  from  any  liability 
for  any  injury  that  may  result  to  the  surface 
of  the  said  premises  from  the  mining  and  re- 
moval of  the  said  coal;  and  with  a  quitclaim 
on  the  part  of  the  party  of  the  second  part. 
to  the  party  of  the  first  part,  his  heirs  and 
assigns,  of  all  right  title  and  interest  In  and 
to  said  coal,  and  the  privileges  of  mining  and 
removing  the  same  as  aforesaid."  In  the 
opinion  of  the  court,  this  contract  sufficiently 
disclosed  intent  to  permit  the  surface  to 
be  Injured  by  the  withdrawal  of  support 
It  stipulated  that  there  should  be  no  liabil- 
ity on  the  part  of  the  mine  owner  for  any 
injury  that  might  result  to  the  surface  of 
the  said  premises  from  the  mining  and  re- 
moval of  the  said  coal.  There  was  no  room 
to  say  the  injury  to  the  surface  contemplat- 
ed might  result  from  entry  upon  the  sur- 
face and  doing  acts  thereon.  The  language 
was  susceptible  of  but  one  signification.  It 
said  injury  to  the  surface  from  the  mining 
and  removal  of  the  coal,  from  taking  the 
coal  from  under  the  land,  so  as  to .  inflict 
injury  by  subsidence  of  the  surface.  What 
a  vast  difference  between  that  contract  and 
the  deed  here  under  consideration!  Where 
in  this  deed  is  there  a  waiver  of  damage 
for  injury  to  the  surface,  or  reference  to 


such  injury?  Search  for  It  will  be  made  in 
vain.  In  all  these  cases  the  contract  show- 
ed an  affirmative  intent  to  permit  Injury 
to  the  surface  by  withdrawal  of  the  support 
and  the  language  used  expressing  that  in- 
tent was  such  that  it  could  be  referred  to 
no  other  subject  than  injury  to  the  surface 
by  removal  of  the  support 

Another  case  in  which  support  was  allowed 
to  be  taken  away,  without  liability,  is  that 
of  Duke  of  Buccleuch  v.  Wakefield,  L.  R.  4 
H.  L,  377.  It  arose  under  an  act  of  Parlia- 
ment providing  for  the  inclosure  of  a  com- 
mons, the  minerals  under  which  were  owned, 
at  the  time  of  the  passage  of  the  act  by  the 
Duchess  of  Buocleuch,  and  the  surface  held 
by  her  tenants.  The  forty-third  section 
of  the  clause  of  the  act  provided  that 
the  owner  of  the  mines  should  work  them 
'in  as  full  and  ample  a  manner  to  all  intents 
and  purposes  as  would  or  might  have  been 
done  if  the  said  lands  had  remained  open 
and  uninclosed,  or  this  act  had  not  been 
passed,  without  any  interruption  whatsoever, 
yet  nevertheless  making  reasonable  compen- 
sation for  damages  done  by  such  works  as 
aforesaid  to  the  person  or  persons  sustain- 
ing such  damage."  The  court  found  that 
prior  to  the  passage  of  that  act  it  had  been 
the  usage,  custom,  and  practice  of  the  own- 
er of  those  mines  to  take  away  the  support 
of  the  surface  and  pay  the  tenants  the  dam- 
ages occasioned  thereby,  and,  as  the  act  pro- 
vided that  the  working  of  the  mines  should 
go  on  in  all  respects  as  if  it  had  never  been 
passed,  it  was  held  that  the  mine  owner  had 
the  right  to  remove  the  support  but  was  lia- 
ble for  the  injury  resulting.  By  accepting 
their  deeds  under  the  act  of  Parliament,  the 
parties  were  deemed  to  have  assented  to  the 
provision  of  the  act  which  authorized  the 
working  of  the  mines  to  continue  in  the 
future  as  they  had  been  carried  on  previous- 
ly. Rowbotham  v.  Wilson,  8  H.  L.  348, 
arose  under  another  inclosure  act  Under 
it  commissioners  were  appointed  to  allot  the 
land,  according  to  the  rights  of  the  various 
persons  interested  in  them,  including  the 
mines.  The  award  of  the  commissioners,  as- 
sented to  by  the  persons  among  whom  the 
partition  was  made  by  them,  provided  that 
the  land  so  allotted  should  be  lawfully  held 
and  enjoyed  by  the  allottees  without  moles- 
tation and  without  any  mine  owner  being 
subject  to  damages  on  account  of  working 
and  getting  the  mines,  or  by  reason  that 
the  lands  might  be  rendered  uneven  and  less 
commodious  to  the  occupiers  thereof,  or  by 
sinking  in  hollows,  or  being  otherwise  de- 
faced or  injured.  The  court  held  that  what- 
ever is  the  general  right  in  the  surface  to 
support  this  clause  in  the  award  operated 
as  a  grant  of  a  right  to  disturb  the  surface 
of  the  land.  But  there  was  nothing  left  to 
implication  in  the  terms  of  that  award. 
They  expressly  referred  to  the  surface  and 
exonerated  the  mine  owner  from  liability 
for  injury  to  it  by  causing  it  to  become  uneven 
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OF  to  sink  in  hollows  or  to  become  other- 
wise defaced  and  injured.  The  language 
used  could  perform  no  other  office  than  that 
of  a  relinquishment  of  a  right  of  support, 
as  in  the  Pennsylvania  Case  and  in  all  the 
other  cases  in  which  such  effect  has  been  giv- 
en to  the  deed. 

The  requirement  of  expression  of  Intent  to 
impair  the  surface  in  connection  with  the 
grant  of  right  to  remove  the  coal  stands  upon 
sound  reason,  arising  from  the  nature  of  the 
right  of  support  There  must  be  enough  to 
enable  the  court  to  see  that  there  is  a  cove- 
nant on  the  part  of  the  surface  owner  not  to 
sue  the  mine  owner  for  damages  for  injury 
to  the  surface  resulting  from  subsidence,  or 
tn  any  way  molest  him  in  the  working  of 
Ms  mine.  If  the  right  of  support  is  an  ease- 
ment, or  a  right  ex  jure  naturse,  it  is  a  right 
which  cannot  exist  except  as  incident  to^ 
and  a  part  of,  the  surface.  It  cannot  be  an- 
nexed to  the  coal,  for,  by  its  nature,  it  is  in- 
capable of  such  annexation  and  cannot  pass 
with  a  grant  of  the  coal.  It  cannot  pass  by 
grant  in  connection  with  the  coal,  nor  in  any 
way;  because,  when  it  is  disconnected  or  eli- 
minated from  the  surface,  it  ceases  to  exist 
There  must  be  a  subject  of  grant  in  order  to 
effectuate  a  grant  The  thing  which  language 
purports  to  grant  must  be  capable  of  being 
given  to  another.  This  easement  is  not 
Bonomi  v.  Backhouse,  K,  B.  &  E.  (92  E.  O.  L.) 
622.  Nor  can  it  be  the  subject  of  release  In 
the  l^al  sense  of  term,  because  a  release 
passes  an  estate,  or  right  In  other  words, 
it  passes  title;  and  as  this  right  is  incapable 
of  existence,  except  as  part  of  the  surface,  it 
cannot  be  passed  to  another,  unless  he  has 
the  surface  which  is  necessary  to  its  exist- 
ence. This  view  Is  explained  in  Rowbotham 
V.  Wilson,  by  Lord  Chelmsford,  as  follows: 
'*But  although  the  thing  itself,  namely,  the 
right  to  support,  cannot  pass  by  grant,  nor 
be  extinguished  by  release,  yet  the  covenant 
amounts  to  a  grant  of  license  to  do  acts 
which  may  be  completely  destructive  of  that 
right;  and  being  by  deed,  and  therefore  pre- 
sumed to  be  founded  upon  good  and  suf- 
ficient consideration,  it  is  irrevocable  and 
binding  upon  all  who  claim  the  surface  land 
from  Pears.  The  effect  of  Pear's  deed  is  not 
to  transfer  to  Howlette  any  right  or  interest 
in  the  coal  which  might  serve  as  a  support 
to  the  surface  land,  but  it  operates  as  the 
grant  of  right  to  Howlette,  his  heirs  and  as- 
signs, to  work  the  mines  without  molestation, 
denial,  or  interruption,  even  to  the  taking 
away  this  support,  and  defacing  and  injuring 
the  surface  of  the  land,  which,  without  such 
a  grant  could  not  lawfully  have  been  done."  - 
As  tested  by  the  decisions  hereinbefore  ad- 
verted to  and  by  the  rules  of  construction, 
which  are  laws  to  which  the  court  must  bow 
and  submit,  the  mere  grant  of  a  right  to  re- 
move all  the  coal,  unconnected  with  any 
words  giving  right  to  damage  the  surface  by 
withdrawal  of  the  support  therefrom,  does 
not  amount  to  a  grant  which  can  operate^  or 


be  effective,  as  a  covenant  not  to  disturb, 
molest  or  sue  the  grantee  for  such  injury  to 
the  surface;  for  the  reason  that  the  words 
"all  the  coal"  are  susceptible  of  more  than 
one  meaning.  It  is  an  uncertain  equivocal 
grant,  not  necessarily  meaning  that  the  sup- 
port shall  be  withdrawn,  and  grants  or  cove- 
nants which  fall  short  of  that  intent  cannot 
protect  the  grantee  in  the  destruction  of  the 
right  of  support 

Another  rule  of  construction  which  is  fa- 
vorable to  the  defendant  in  error,  if  it  were 
applicable,  but  which  does  not  seem  to  be 
relied  upon  in  the  argument,  remains  to  be 
considered.  It  is  that  in  deeds  and  contracts 
the  language  of  the  grantor,  covenantor,  or 
promisor  is  sometimes  to  be  taken  most 
strongly  against  him.  This  applies  when 
there  is  doubt  as  to  the  meaning  of  the  con- 
tract It  cannot  avail  here.  Hammon  on 
Contracts  (at  section  413)  names  six  excep- 
tions to  which  this  rule  is  subject:  (1) 
There  must  exist  in  the  terms  of  the  contract 
an  ambiguity  justifying  more  than  one  con- 
struction of  it.  (2)  It  will  not  be  allowed  to 
defeat  the  plain  intent  of  the  parties  as 
gathered  from  the  entire  instrument  (3)  It 
is  inapplicable  where  the  terms  of  the  con- 
tract were  concurrently  settled  by  bothpar^ 
ties.  (4)  It  is  not  allowed  where  the  con- 
tract contains  anything  in  its  nature  odious 
and  unequally  burdensoma  (5)  It  does  not 
apply  to  grants  from  the  sovereign.  (6)  It 
is  not  resorted  to  in  any  case  until  all  other 
rules  of  construction  have  been  tried  and 
have  proved  ineffectual.  See  Chitty  on  (Con- 
tracts, p.  137.  Any  one  of  the  first,  second, 
and  sixth  exceptions  will  defeat  the  applica- 
tion of  this  rule  to  this  case.  The  contract 
is  not  susceptible  to  two  constructions.  -To 
apply  the  rule  would  defeat  the  plain  intent 
to  be  gathered  from  the  whole  instrument 
Other  rules  of  construction  make  the  inten- 
tion of  the  parties  clear.  "This  rule  is  sub- 
servient to  the  ascertained  intention  of  the 
parties,  and  is  to  be  modified  by  the  rule  re- 
quiring effect  to  be  given*  every  word  so  far 
as  possible;  nor  is  it  to  be  applied  or  invoked 
until  all  other  rules  of  construction  fail." 
13  Cyc.  tit  "Deeds,"  cL  "Construction  against 
Grantor,"  609.  Of  this  rule  Chancellor  Kent 
says:  "It  is  a  rule  of  strictness  and  rigor, 
and  not  to  be  resorted  to  but  where  other 
rules  of  exposition  fail.  The  modem  and 
more  reasonable  practice  is  to  give  to  the 
language  its  just  sense,  and  to  search  for 
the  precise  meaning,  and  one  requisite  to 
give  due  and  fair  effect  to  the  contract 
without  adopting  either  the  rule  of  a  rigid 
or  of  an  indulgent  construction."  2  Kent 
Comm.  556.  The  ambiguity  which  calls  into 
effect  this  rule  must  be,  according  to  all  the 
authorities,  one  which  will  not  yield  to  any 
other  treatment  one  which,  like  Banquo's 
ghost  will  not  down  at  the  bidding  of  any 
other  rule.  It  must  be  an  obstruction  which 
defies  crowbar,  pick,  and  shovel,  sledge  and 
stone  wedges,  drill,  black  powder,  and  dj- 
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naiuite,  and  requires,  for  Its  demolition,  the 
▼olcanlc  action  of  nitroglycerine. 

All  that  has  heen  said  thus  far  in  this 
opinion,  howeyer,  has  been  put  aside  by  the 
declaration  that  this  deed  is  free  from  am- 
biguity, in  consequence  of  which  no  rules  of 
construction  can  be  inyolsed  or  applied.  Tlie 
majority  opinion,  as  well  as  the  brief  fbr 
counsel  for  defendant  in  error,  asserts  and 
reiterates  that  the  contract  is  clear  and  free 
from  ambiguity.  I  assert  that  a  contract  or 
deed  must  be  read  in  the  light  of  the  rules  of 
interpretation  to  ascertain  whether  it  is  am- 
biguous The  mental  process  of  analysis 
must  be  performed  in  the  reading  of  the  con- 
tract in  obedience  to  the  rules  of  construc- 
tion. The  legal  effect  of  the  Instrument  can- 
not be  determined  from  one  clause.  All 
must  be  read  and  collectively  viewed.  No 
words  or  clauses  will  be  limited  or  transposed 
or  otherwise  altered  from  the  arrangement 
In  which  they  are  found,  or  the  ordinary 
sense  in  which  ti^ey  are  used,  unless  some 
conflict  is  found  to  exist,  but  whether  there 
is  such  conflict  must  be  determined  from  an 
analysis  of  all  the  parts.  ''It  would  seem  to 
follow,  from  the  statement  just  made  as  to 
the  object  of  interpretation,  that.  If  the  lan- 
guage of  the  instrument  is  plain  and  unam- 
biguous in  itself,  there  is  no  room  for  inter- 
pretation or  construction,  and  it  is  quite 
frequently  so  stated.  But  in  determining 
whether  there  is  such  an  ambiguity  as  calls 
for  interpretation  the  whole  instrument  is  to 
be  considered,  and  not  an  isolated  part  there- 
of;  this  being  merely  an  application  of  the 
rule  considered  below,  thaf  the  instrument 
is  to  be  considered  as  a  whole."  17  Am.  ft 
Eng.  Ency.  Law,  4.  The  first  great  domi- 
nant rule  of  construction  is  used  first  to  de- 
termine whether  there  is  ambiguity,  and  thai 
rule  controls  all  other  rules  of  constructloa 
The  assertion  made  as  to  lack  of  ambiguity, 
a  mere  assumption  based  upon  three  words 
of  this  deed,  was  made  in  a  case  lately  pend- 
ing in  the  Supreme  Court  of  the  United 
States,  with  reference  to  a  contract  whlcli 
that  court  had  under  consideration.  But 
that  court,  the  highest  in  the  land,  and  at 
least  the  equal  of  any  other  in  the  world, 
speaking  through  Mr.  Justice  White,  replied 
am  follows:  "The  fallacy  which  underlies 
the  assertion  as  to  want  of  all  ambiguity  In 
the  bond  arises,  therefore,  from  presuppos- 
ing that,  in  order  to  establish,  want  of  am- 
biguity in  a  contract,  a  few  words  can  be 
segregated  from  the  entire  context,  and  that 
because  the  words  thus  set  apart  are  not  in- 
trinsically ambiguous,  there  is  no  room  for 
construing  the  contract  itself.  In  other 
words,  the  confusion  of  thought  consists  in 
failing  to  distinguish  between  the  contract 
as  a  whole  and  some  of  the  words  found 
therein.  If  the  erroneous  theory  were  the 
role,  then,  in  every  case,  it  would  be  impos- 
sible to  arrive  at  the  nxeaning  of  a  contract. 
In  the  event  of  difference  between  the  con- 
tracting parties,  since  each  would  select 
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particular  words  upon  which  they  relied,  and 
thus  frustrate  a  consideration  of  the  whole 
agreement.  The  elementary  canon  of  inter- 
pretation is  not  that  particular  words  may 
be  isoiatedly  considered,  but  that  the  whole 
contract  must  be  brought  tate  view  and  in- 
terpreted with  reference  to  the  nature  of 
the  obligations  between  the  parties,  and  the 
intention  which  they  have  manifested  in 
forming  them."  O'Brien  v.  Miller,  168  U.  S* 
287,  297,  18  Sup.  Ct  140,  144,  42  L.  Ed.  469. 
••The  meaning  of  the  parties  to  written  instru- 
ments must  be  ascertained  by  the  tenor  of 
the  writing,  and  not  by  looking  at  a  part  of 
it"  Boardman  v.  Reed,  6  Pet  828,  8  L.  Ed. 
41S.  ••When  the  substantial  thing  which 
they  have  in  view  can  be  gathered  from  the 
whole  instrument,  it  will  control  mere  form- 
al provisions,  which  are  intended  only  as  a 
means  of  attaining  the  substance."  Canal 
Co.  V.  Hill,  15  Wall.  94,  21  Ia  Ed.  ^. 

The  keynote  of  the  majority  opinion  is: 
••When  a  person  sells  a  thing  with  the  right 
to  remove  it,  or  the  right  to  occupy  and  use 
it  that  he  is  conclusively  presumed,  in  the 
absence  of  a  contract  to  the  contrary,  to 
have  included  in  the  consideration  not  only 
the  value  of  the  thing  sold,  but  compensation 
for  the  inconvenience  and  injuries  which  will 
necessarily  result  by  Its  removal  or  occupa- 
tion." The  fallacy  of  this  proposition  is  that 
it  assumes  everything  at  issue.  It  is  merely 
saying  in  another  form  and  in  different 
words  that  the  contract  is  not  ambiguous. 
It  assumes  that  the  question  of  the  right  to 
remove  the  coal  without  leaving  support  has 
been  determined.  Illustrations  of  the  alleged 
rule  are  given  by  saying  the  sale  of  logs  in 
the  tree,  wool  on  the  sheep's  back,  and  a 
growing  crop,  etc,  with  the  stipulation  for 
the  privilege  of  severing  and  taking  the  same 
away,  confers  complete  title  and  full  domin- 
ion over  the  thing  sold.  But  suppose  the  pur- 
chaser of  the  wool  on  the  sheep's  back  should 
set  up  a  claim,  in  view  of  his  peculiar  practice 
or  mode  of  enjoying  and  using  such  property, 
to  the  right  to  destroy  the  hide  of  the  sheep, 
upon  the  theory  that  he  is  entitled,  under 
his  contract  to  take  all  the  wool  and  should 
have  that  part  of  it  which  extends  into  the 
skin.  Or  suppose  one  who  sells  a  growing 
crop  of  clover,  stipulating,  further,  that  the 
vendee  shall  have  the  right  to  enter  upon 
the  land,  sever  and  remove  all  of  said  clover, 
and  the  grantee  should  set  up,  under  that 
contract  a  claim  to  the  right  not  only  to 
take  so  much  of  it  as  stands  above  the 
ground,  but  to  turn  his  hogs  in  upon  it  to 
dig  up  and  consume  the  roots.  All  this 
would  be  strictly  within  the  literal  mean- 
ing of  the  terms,  but  no  one  would  pretend 
to  say  that  any  such  claims  could  be  sus- 
tained. The  man  who  has  the  title  to  prop- 
erty and  the  right  to  remove  the  same  or 
otherwise  use  it  must  do  so  In  such  manner 
as  not  to  lajure  the  property  of  another. 
••Sic  utere  tuo  ut  allenum  non  laedas"  (S9 
use  your  own  as  not  to  injure  another's  prop 
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arty)  and  "Prohlbetar  ne  quia  fadat  in 
suo  quod  nocere  posslt  alieno"  (it  is  prohib- 
ited to  do  on  one's  own  property  that  which 
may  injure  another's)  are  maxims  enforced 
by  all  the  courts  known  to  our  Jurisprudence. 
They  are  a  part  of  the  conunon  law,  and  as 
old  as  the  law  itself.  No  man  can  free  him- 
self from  their  operation  except  by  a  con- 
tract which  expressly  exonerates  him  from 
the  burden  of  them.  They  are  rigidly  and 
vigorously  enforced  by  this  court  McGregor 
V.  Camden,  47  W.  Va.  193,  34  S.  B.  936; 
Powell  V.  Bentley  &  Gregory  CJo.,  34  W.  Va. 
804,  12  S.  E.  1085,  12  L.  R.  A.  53.  This  old 
and  universal  law  says,  when  a  man  buys  a 
thing  with  the  right  to  remove  it  or  occupy 
and  use  it,  he  cannot  use  it  in  such  manner 
as  to  injure  the  property  of  another.  Title 
alone  gives  right  to  remove  and  use.  Every 
owner  of  property  has  that  right,  but  the 
law  limits  that  right  to  the  extent  of  the 
maxims  just  quoted,  no  matter  how  or  from 
whom  he  acquired  the  property,  or  what  its 
character  may  be.  Here  the  surface  belongs 
as  clearly  and  as  fully  to  the  plaintiff  in 
error  as  does  the  coal  to  the  defendant  in 
error,  and  not  one  word  of  the  contract  nec- 
essarily, or  fairly,  confers  upon  the  owner 
of  either  the  right  to  use  his  property  so  as 
to  injure  that  of  the  other,  except  the  express 
stipulation  for  rights  of  entry  for  certain 
specified  purposes.  A  contract,  by  which  a 
thing  is  sold  and  a  right  to  remove  it  is 
conferred,  must  be  governed  to  some  extent 
by  the  nature  of  the  thing  so  sold.  Ck>al  dif- 
fers in, its  situation  and  in  its  nature  from 
all  the  things  enumerated  in  the  opinion. 
There  is  no  ground  upon  which  a  fair  and 
just  analogy  between  coal  and  any  of  them 
can  be  predicated.  An  element  to  be  con- 
sidered in  ascertaining  the  meaning  of  all 
contracts  is  the  nature  of  its  subject-matter, 
and  this  rule  is  utterly  ignored  in  the  com- 
parison made.  "In  construing  a  contract, 
the  court  considers  its  subject-matter,  and 
reads  it  in  the  sense  most  agreeable  to  the 
nature  of  the  contract"  Ham.  Ck>nt  S  400, 
p.  790. 

It  is  also  said  that  difference  in  conditions 
prevailing  in  England  where  the  principles 
of  law  found  in  the  decisions  relating  to 
contracts  of  this  kind  originated,  from  the 
conditions  prevailing  bere^  furnishes  some 
ground  or  reason  for  departure  from  those 
principles.  Goal  is  coal  the  world  over,  has 
like  uses  and  value  everywhere,  and  is  mined 
and  handled  in  the  same  way  wherever  use 
is  made  of  it  The  surface  has  the  same 
general  uses  and  value  in  all  parts  of  the 
civilized  world.  If  any  difference  should  be 
made,  probably  it  would  favor,  rather  than 
militate  against  the  adoption  of  the  princi- 
ples of  the  English  decisions.  In  England 
much  of  the  coal  seems  to  lie  in  comparative- 
ly level  regions  and  near  the  surface,  so 
that  the  inconvenience  of  supporting  the  sur- 
face is  greater  than  it  is  here  where  the  coal, 
for  the  most  part  is  found  in  the  moun- 


tains and  overlaid  with  hundreds  of  feet  of 
solid  rock,  in  consequence  of  which  less  coal 
need  be  left  here  for  the  purpose  of  support 
Another  criticism  made  in  tue  brief  of  coun- 
sel for  defendant  in  error,  but  not  mentioned 
in  the  opinion,  is  grounded  upon  an  alleged 
unjust  and  unsavory  origin  of  the  English 
decisions  on  this  subject  It  is  said  that 
the  nobility  owned  the  surface  and  prided 
themselves  upon  the  number  and  breath  of 
the  acres  held,  while  the  villains,  in  the 
feudal  ages,  operated  the  mines,  cmd  the 
courts,  under  the  control  or  influence  of  the 
nobility,  steadily  ruled  in  the  interest  of  the 
latter.  So  far  as  my  limited  investigation 
has  revealed  the  history  of  the  mining  of 
coal  in  England,  it  does  not  sustain  this 
charge,  even  if,  in  view  of  the  reasonable  and 
just  principles  upon  which  these  decisions 
rest  as  viewed  in  the  light  of  present  con- 
ditions, it  merited  any  remark  or  attention. 
In  most  of  the  cases  reported  the  title  dis- 
closing rank  and  fortune  is  prefixed  to  the 
name  of  the  defendant,  and  not  to  the  name 
of  the  plaintiff  who  brings  the  action  for 
injury  to  his  surface. 

Additional  Opinion* 

POFFENBARGER,  J.  (dissenting).  Since 
the  decision  of  this  case  and  the  filing  of  a 
petition  for  rehearing,  my  associate.  Judge 
Gox,  has  prepared  another  opinion,  setting 
forth  the  principles  which,  in  the  opinion 
of  the  majority  of  the  court  govern  the  con- 
struction of  deeds  of  the  class  to  which  the 
one  under  consideration  belongs,  and  stating 
their  conclusion.'  My  former  opinion  dealt 
with  the  case  as  disposed  of  by  the  opinion 
prepared  by  Judge  McWHORTER,  embody- 
ing the  opinion  of  Judge  Mason  of  the  cir- 
cuit court  As  the  new  opinion  of  the  major- 
ity of  the  court  states  a  foundation  for  their 
conclusion,  somewhat  at  variance  with  the 
views  of  Judge  Mason,  and  presents  propo- 
sitions not  raised  or  discussed  at  the  time 
of  the  preparation  and  filing  of  my  dissent- 
ing opinion,  I  feel  it  my  duty  to  express 
the  reasons  and  grounds  of  my  dissent  from 
the  views  stated  in  the  new  opinion. 

I  took  the  position  in  my  former  opinion 
that  the  rule  of  construction  which,  in  case  of 
ambiguity  in  a  deed,  requires  that  the  doubt 
be  resolved  against  the  grantor,  is  only  ap- 
plicable when,  after  the  application  of  all 
other  rules  of  construction,  a  doubt  as  to  the 
intention  of  the  parties  still  remains.  This 
seems  to  be  rather  acquiesced  in,  and  yet 
for  some  reason,  It  Is  said  that  this  rule 
has  been  strengthened,  extended,  or  accen- 
tuated by  section  2  of  chapter  72  of  the  Code 
of  1899.  It  is  true  that  Prof.  Minor,  in  the 
second  volume  of  his  work  (at  page  918), 
says  this  statute  seems  to  be  designed  to 
carry  this  rule  further  than  did  the  common 
law.  But  he  frankly  admits  that  there  is 
no  judicial  determination  to  that  effect  It 
is  merely  an  idea  of  his  own,  not  emanating 
from   any   court    With  all   due  respect  to 
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tte  great  learning  and  ability  of  Prof.  Minor, 
I  am  bonnd  to  express  my  unwillingness  to 
accept  his  opinion.  I  do  not  feel  at  liberty 
to  engraft  upon  the  law  so  important  a 
change  upon  a  mere  conclusion  of  this  kind 
without  any  authority  to  support  it,  and, 
worse  yet,  without  any  statement  of  the  pro- 
cess of  reasoning  by  which  It  is  reached. 
Furthermore,  the  language  of  Prof.  Minor 
has  not.  In  this  instance,  the  accuracy  and 
preciseness  which  usually  characterize  his 
statements.  He  quotes  the  statute  as  if  it 
said  "every  deed  conveying  lands  shall/'  etc 
This  Is  not  the  language  of  the  statute.  Its 
language  is  "every  *  such  deed,  conveying 
lands,"  shall,  etc  It  follows  section  1  of 
chapter  72,  which  prescribes  a  simple  form 
of  deed  to  take  the  place  of  the  cumber- 
some and  verbose  instruments  by  which  lands 
were  anciently  conveyed.  Section  2  then 
says:  '*Every  such  deed,  conveying  lands, 
shall,  unless  an  exception  be  made,  be  con- 
strued to  include  all  the  estate,  right,  title 
and  interest  whatever,  both  at  common  law 
and  in  equity,  of  the  grantor,  in  and  to  such 
lands."  The  purpose  of  the  two  jsections 
was  to  dispense  with  the  common-law  re- 
quirements of  a  deed  essential  to  the  pass- 
ing of  the  whole  estate,  or  highest  estate 
that  a  man  could  have,  or  may  have,  in  a 
tract  of  land,'  or  any  other  estate,  title,  or 
interest,  without  describing  it  If  he  has 
Jess  than  a  fee-simple  title,  such  a  deed 
will  pass  it.  If  he  has  only  an  easement 
in  it,  such  a  deed  will  pass  that  inter- 
est The  statute  simply  enables  the  grantor 
to  pass  any  interest  or  estate  he  may  have 
in  a  tract  of  land  by  executing  a  deed  pur- 
porting to  convey  the  whole  of  the  estate. 
That  is  its  purpose,  and  its  only  purpose. 
How  could  this  statute  have  any  application 
to  a  deed  which  does  not  purport  to  pass  the 
whole  of  a  tract  of  land  without  exception? 
By  its  very  terms,  it  is  only  applicable  when 
the  deed  conveys  all  of  a  tract  without  excep- 
tion or  reservation.  When  it  does  not  pur- 
port to  convey  the  whole  tract,  but  reserves 
a  portion  of  an  estate  or  interest  in  a  tract, 
or  grants  only  a  certain  estate  or  Interest  in, 
or  portion  of,  a  tract,  how  could  this  statute 
have  any  application?  It  is  generally  in 
such  deeds  and  contracts  only  that  rules  of 
construction  have  to  be  used,  and  this  statute 
*  has  no  application  to  such  deeds.  If  It  is 
claimed  that  a  deed,  uncertain  in  its  terms, 
does  iMLSS  the  grantor's  title,  or  title  to  the 
land  claimed  under  it,  said  section  2  has 
no  application.  It  applies  to  nothing  except 
a  deed  in  form  or  effect  like  the  deed  pre- 
scribed in  the  preceding  section.  Hence  it  is 
beyond  my  power  to  see  how  it  can  be  deemed 
to  have,  in  any  way,  strengthened,  extended, 
or  affected  the  rule  of  construction  in  ques- 
tion. 

Upon  further  investigation,  I  have  reached 
Che  conclusion  that  this  rule  of  construction 
is  wholly  inapplicable,  under  any  circum- 
stances. In  determining  whether  a  deed  or 


contract  granting  or  reserving  coal  and  min- 
ing rights  shall  have  the  effect  of  authoriz- 
ing the  mine  owner  to  injure  the  surface, 
belonging  to  another  person,  by  destroying 
its  support  In  the  opinion  prepared  by 
Judge  COX,  MacSwinney  on  Mines,  p.  340, 
is  quoted  as  stating  the  following  to  be  the 
principle  governing  such  deeds,  deduced 
from  the  language  of  the  decisions:  "Where 
It  appears,  from  the  express  words  of  such 
instrument,  or  by  clear  intendment  there- 
from, that  it  was  the  intention  to  exclude 
the  right,  effect  will  be  given  to  such  inten- 
tion." This  is  the  most  liberal  rule  that  can 
be  extracted  from  the  authorities;  the  most 
liberal  rule  stated  by  MacSwinney.  It  says 
in  effect,  in  order  to  deprive  the  surface 
owner  of  the  right  of  support,  the  deed  must 
do  it  by  express  words  or  by  clear  intend- 
ment If  the  language  must  be  such  as  to 
make  the  intent  clear,  what  room  is  there 
for  the  application  of  the  rule  prescribed 
for  the  government  of  cases  of  doubt?  Mr. 
MacSwinney's  tenth  rule,  given  on  page  341, 
says:  "Where  the  right  has  not  been  ex- 
pressly excluded,  or  where  the  intention  to 
exclude  it  is  doubtful,  the  principle  formerly 
mentioned,  that  the  owner  of  land  in  its 
natural  state  is  entitled,  prima  fade,  to 
support,  lateral  as  well  as  vertical,  and 
that  in  whichever  way  the  severance  is  ef- 
fected, whether  by  a  grant  of  the  land,  ex- 
cepting the  mines,  or  by  a  grant  of  the  land 
(whether  in  fee  simple,  or  for  a  term  of 
years)  excepting  the  surface.  Is  applicable 
in  favor  of  the  contention  that  the  right  has 
been  granted  or  reserved  by  implication." 
It  has  been  suggested  that  the  doubt  referred 
to  In  MacSwinney's  rule  10  is  a  doubt  re- 
maining after  the  deed  has  been  tested  by 
all  the  rules  of  construction.  Including  the 
rule  that  an  ambiguous  deed  is  to  be  taken 
most  strongly  against  the  grantor.  To  this 
view  I  cannot  accede,  for  the  reason  that 
this  rule  is  applicable  only  in  cases  of  doubt 
It  does  not  make  a  doubtful  deed  plain. 
After  its  application  the  deed  is  not  plain 
as  construed  by  the  rules  of  law.  It  is 
still  a  doubtful  deed  on  its  face,  and  the 
law  says,  not  that  It  is  plain,  or  shall  be 
deemed  to  be  plain  and  unambiguous,  but 
that,  although  doubtful  on  the  question  of 
intent,  the  thing  In  question  shall  pass  by 
it  This  law  was  pi*escribed  for,  and  is 
applicable  to,  instruments  disclosUig  doubt 
as  to  the  intent  of  the  parties,  not  instru- 
ments showing  plain  intent,  nor  for  the  pur^ 
pose  of  making  doubtful  instnunenta  plain, 
but  only  to  make  a  doubtful  instrument  pass 
a  right  or  title,  non  constat  the  doubt  Mr. 
MacSwinney  does  not  state  this  principle 
in  any  such  sense  as  is  claimed.  When  does 
he  say  "the  principle  formerly  mentioned" 
shall  control?  The  answer,  in  his  own  lan- 
guage, is  "where  the  right  has  not  been  ex- 
pressly excluded,  or  where  the  intention  to 
exclude  it  Is  doubtful."  How  are  we  to  take 
this   language?    Shall  we  Ingraft   upon   It 
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something  that  the  author  has  not  put  Into 
It?  If  so,  why?  Upon  what  ground  can 
this  be  done?  It  will  appear  In  a  subse- 
quent part  of  this  opinion  that  no  decision 
of  the  English  courts,  with  a  single  possible 
exception  to  be  noticed,  has  ever  given  the 
benefit  of  the  doubt  on  the  question  of  intent 
to  the  mine  owner  or  lessee.  It  will  be 
further  shown  that  no  decision  of  the  Eng- 
lish courts,  with  one  possible  exception,  has 
ever  allowed  a  deed  to  take  away  the  right 
of  support  from  the  surface  by  any  implica- 
tion, except  a  necessary  one.  The  language 
In  every  instance  was  such  that  it  could  not 
be  given  force  and  effect  without  allowing 
it  to  deprive  the  surface  of  its  support  In 
at  least  one  case,  as  shown  in  my  former 
opinion,  words  of  minor  Importance,  Irrecon- 
,  dable  with  any  other  view,  were  absolutely 
discarded  as  being  repugnant,  and  deprived 
of  any  effect,  because  their  immediate  con- 
text was  such  as  to  make  it  plain,  upon  a 
view  of  the  whole  instrument,  that  the  par- 
ties did  not  intend  them  to  have  such  effect, 
or,  at  least,  as  to  raise  a  doubt  as  to  what 
they  intended. 

I  tturii  now  to  another  proposition  deemed 
by  my  associates  to  be  Important  and  con- 
trolling in  the  construction  of  this  deed.  I 
am  unable  to  see  how  the  nature  of  the 
tenure  to  the  right  of  support  can  have  such 
effect.  Harris  v.  Ryding,  5  M.  &  W.  69, 
and  Humphreys  t.  Brogden,  12  Q.  B.  739, 
decided,  respectively,  in  1839  and  1850,  start- 
ed  with  the  view  that  where  the  coal  is 
granted  and  the  surface  retained,  or  where 
the  surface  is  owned  by  one  person  and  the 
minerals  by  another,  and  nothing  further 
appears  respecting  the  rights  of  the  parties, 
the  owner  of  the  surface  has,  by  implied  res- 
ervation, a  right  of  support  which  the  owner 
of  the  coal  cannot  destroy;  and  where  the 
surface  has  been  granted  and  the  coal  re- 
tained, and  nothing  further  appears  in  the 
deed,  the  grantor  is  deemed  to  have  granted 
the  right  of  support  along  with  the  surface, 
without  express  words  to  that  effect  In 
the  first  instance,  it  is  a  reservation  in  dero- 
gation of  the  grant  In  the  other,  it  is  a 
grant  In  derogation  of  the  reservation,  if  we 
treat  the  right  as  an  easement,  resting  on 
the  coal.  When  no  title  papers  appeared 
showing  how  the  severance  had  taken  place, 
it  was  presumed  that  the  estate  had  been 
severed  into  two  parts  in  such  manner  as  to 
confer  the  right  of  support  either  by  grant 
or  reservation  as  aforesaid.  Lord  Campbell 
said,  in  Humphreys  v,  Brogden:  "If  the 
owner  of  the  entirety  is  supposed  to  have 
alienated  the  surface,  reserving  the  minerals, 
be  cannot  be  presumed  to  have  reserved  to 
himself,  in  derogation  of  his  grant,  the  power 
of  removing  all  the  minerals  without  leav- 
ing a  support  for  the  surface;  and  if  he  is 
supposed  to  have  alienated  the  minerals, 
reserving  the  surface,  he  cannot  be  presumed 
to  have  parted  with  the  right  to  that  sup- 
port for  the  surface  by  the  minerals  which 


it  had  ever  before  enjoyed.**  Tbe  first  prop- 
osition says,  in  effect,  In  granting  the  sur- 
face, the  grantor  is  presumed  to  have  grant- 
ed the  surface  in  its  natural  condition  and 
state,  for  otherwise  be  would  ha ve^  made 
a  reservation  in  derogation  of  his  grant 
The  second  says,  in  substance,  that  when 
granting  the  minerals,  he  cannot  be  presumed 
to  have  parted  with  the  support  of  the  sur- 
face, which  he  reserved  to  himself,  because 
the  surface,  without  the  support  would  not 
be  the  surface  in  truth  and  in  fact  It  la 
not  strange  that  Lord  Campbell  should  have 
stated  these  propositions  in  a  case  in  which 
no  deeds  were  shown,  and  it  did  not  appear 
how  the  severance  occurred,  for  he  had  be- 
fore him  the  earlier  case  of  Harris  v.  Ryding, 
in  which  the  deed  of  severance  did  appear 
and  had  been  construed.  It  was  a  deed 
granting  the  coal  and  reserving  the  surface. 
Therefore  it  presented  the  strong  case  of 
a  reservation  to  the  grantor  of  a  right  which 
stood  in  the  way  of  his  grantee  and  Impaired 
the  value  of  the  thing  granted.  The  court 
held  in  Harris  v.  Ryding  that  a  deed  should 
not  be  s*  construed  as  to  take  away  the 
right  of  support  even  when  it  granted  the 
minerals,  reserving  the  surface,  in  the  ab- 
sence of  language  conferring,  upon  the  gran- 
tee of  minerals,  the  right  to  destroy  the 
surface.  Such  being  the  true'  construction 
of  a  deed  of  that  kind,  the  court  very  con- 
sistently said  in  the  later  case,  showing- 
nothing  except  ownership  of  the  surface  by 
one  person  and  of  the  coal  by  another,  that 
there  could  be  no  presumption  that  the  deed 
or  other  Instrument  by  which  the  severance 
had  been  made  contained  ternis  which  took 
away  the  right  of  subjacent  support 

Still  later,  In  Rowbotham  v.  Wilson,  6  E.  & 
B.  593,  decided  in  1850,  Lord  Campbell  de- 
livering the  opinion,  the  doctrine  laid  down 
in  Humphreys  v.  Brogdon  was  adhered  to, 
but  it  was  found  that  the  deed  in  that  case 
was  such  as  to  take  away  the  right  of  sup- 
port This  decision  was  in  the  Court  of 
Queen's  Bench.  The  case  was  appealed  and 
heard  in  the  Exchequer  Chamber  In  1857, 
when  Lord  Campbell's  decision  was  afiBrmed. 
It  was  here  that  a  different  view  from  that 
held  by  Lord  Campbell,  as  to  the  nature  of 
the  tenure  of  the  right  of  support  was  sug- 
gested. Watson,  B.,  said  that  the  pro- 
vision of  that  deed  by  which  the  surface 
owner  had  given  away  his  right  of  support 
should  be  treated  and  regarded  as  a  covenant 
not  to  sue  for  damage  to  the  surface.  He 
said:  "No  doubt  these  words  might  operate 
as  a  grant  if  the  subject-matter  was  capable 
of  a  grant  But  I  am  of  opinion  it  could  not 
be  the  subject-matter  of  a  grant  •  •  • 
To  be  the  subject-matter  of  a  grant  It  must 
be  an  easement  to  be  Imposed  on  the  corporeal 
property  of  the  grantor.  ♦  •  •  The  pres- 
ent claim  is  not  analogous  to  that  of  lights ; 
for  this,  as  nothing  is  to  be  done  on  or  over 
the  plaintiff's  land,  but  only  in  the  event  of 
surface  Injury  from  works*  is  a  covenant  not 
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to  sue.  Bramwell,  B.,  said:  "Now,  I 
think  it  Inaccurate  to  say  that  the  plaintiff 
Is  claiming  any  kind  of  easement  qualified  or 
otherwise ;  an  easement  seeming  to  me  to  be 
something  additional  to  the  ordinary  rights 
of  property.  I  think  the  plaintiff  is  merely 
claiming  the  common  right  not  to  be  injured 
In  hia  properly  by  the  way  in  which  another 
uses  his."  Martin,  Baron,  after  expressing 
similar  views  In  different  form,  said:  '*I  think 
these  are  the  true  legal  grounds  upon  which 
this  case  rests,  and  not  upon  the  principle 
applicable  to  easements  and  servitudes;  as, 
in  my  opinion,  the  general  right  which  a 
man  prima  facie  has  at  common  law  to  the 
support  of  his  land,  either  subjacent  or  ad- 
jacent, is  a  natural  right  analogous  to  the 
right  of  flowing  water,  and  not  an  easement" 
Williams,  J.,  said:  *'It  is,  I  apprehend,  in 
its  nature,  one  of  the  ordinary  rights  of  prop- 
erty, and  not  an  easement,  which  is  a  right 
accessorial  to  those  ordinary  rights."  Cress- 
well,  J.,  said:  "Howlette  had  a  right  to  the 
mines,  and  to  use  them  as  he  pleased,  pro- 
vided he  did  not,  by  so  using  them,  injure 
the  property  of  Pears.  And  that  right  of 
Pears  to  sue  for  an  injury  done  to  his  land 
was  a  right  given  to  him  by  the  common  law, 
as  owner  of  that  land,  and  not  as  being  en- 
titled to  any  easement  in  or  over  the  mines 
below  it  An  easement  must  be  an  interest 
in  or  over  the  soil;  but  the  owner  of  the 
mines  could  have  removed  every  atom  of  the 
minerals  without  being  liable  to  an  action 
if  the  soil  above  had  not  fallen." 

In  1858  Bonomi  v.  Backhouse^  B.  B.  ft 
B.  622,  was  decided  in  the  Court  of  Queen's 
Bench;  Lord  Campbell,  G.  J.,  participating. 
The  question  in  that  case  was  when  the  stat- 
ute of  limitations  begins  to  run  for  an  injury 
done  to  the  surface.  In  it  Lord  Campbell 
said:  *'I  agree  in  the  opinion  that  the  right 
of  support  which  the  plaintiff  claims  is  a 
natural  right  of  property*  to  be  presumed  till 
(as  in  Rowbotham  v.  Wilson,  8  B.  &  B. 
[92  B.  C.  L.  R.]  128)  evidence  is  given  to  re- 
but the  presumption;  and  that  such  a  right 
is  not  to  be  considered  an  easement  or  servi- 
tude arising  from  grant"  Wightman,  Cole- 
ridge, and  Earle,  Judges,  were  all  of  the  same 
opinion.  Rowbotham  v.  Wilson  went  to  the 
House  of  Lords  on  appeal,  and  was  there  de- 
cided in  1860;  Lords  Wensleydale  and 
Chelmsford  delivering  opinions,  both  of  whom 
expressed  themselves  as  satisfied  with  the 
views  expressed  in  Bonomi  v.  Backhouse  con- 
cerning the  nature  of  the  right  In  1861  Bon- 
omi V.  Backhouse  was  finally  disposed  of 
In  the  House  of  Lords,  where  the  following 
was  announced  as  law:  'The  right  of  a  per- 
son to  the  support  of  the  land  immediately 
around  his  house  is  not  in  the  nature  of  an 
easement  but  is  the  ordinary  right  of  enjoy- 
ment of  property."  The  injury  to  the  prop- 
erty in  that  case  was  the  result  of  the  break- 
ing down  of  the  surface  over  a  mine  on  an  ad* 
jacent  tract  of  land ;  but  it  was  agreed  that 
the  same  i»rinciple8  governed  as  in  the  case 


of  a  letting  down  of  the  sorface  by  mining 
operations  immediately  under  it  That  case 
did  not  determine  the  principle  upon  which 
the  right  of  subjacent  support  is  parted  with, 
whether  by  grant  or  otherwise  It  was  not 
necessary  to  do  so.  There  was  no  pretention 
that  it  had  been  lost  The  only  defense  was 
the  statute  of  limitations. 

When  writing  my  former  opinion,  I  did  not 
regard  this  new  view  concerning  the  nature 
and  origin  of  the  right  of  support  as  having 
any  important  bearing  upon  the  concrete 
question  presented  by  this  record.  Upon  re- 
flection, however,  I  have  come  to  the  con- 
clusion that  if  it  has  any  such  effect  it  is 
an  element  of  strength  in  the  conclusion  to 
which  I  have  come  rather  than  of  weakness. 
It  says  the  right  of  support  is  part  and  par- 
cel of  the  surface,  a  property  right  naturally 
incident  to  the  surface,  recognized  by  law  as 
belonging  to  the  surface,  and  never  to  be  re- 
garded, in  law,  as  having  been  parted  with, 
unless  it  clearly  appears  to  have  been  granted 
away.  It  no  longer  stands  upon  the  question- 
able pr^umption  of  a  reservation  in  a  deed 
in  derogation  of  the  grant  made  by  that 
deed,  or  as  an  implied  addition  to  the  thing 
granted.  This  change  elevates  it  to  the  im- 
pregnable position  of  a  property  right  be- 
longing to  the  surface,  and  going  with  the 
surface  whenever  the  surface  is  granted  or 
reserved.  The  first  theory  treated  it  as  an 
easement  not  naturally  belonging  to  the  sur- 
face, but  as  rather  belonging  to  the  coal,  a 
right  qf  property  incident  and  belonging, 
to  the  coal,  and  carved  out  of  it  and  annexed 
to  the  surface  by  the  grant  or  reservation. 
The  new  view  makes  it  doubly  and  unques- 
tionably a  part  of  the  surface. 

My  associates  say,  in  tiieir  new  opinion, 
that  this  ascertainment  of  the  exact  nature 
of  tiie  right  of  support  affords  more  solid 
ground  for  the  position  that  it  may  be  part- 
ed with  otherwise  than  by  an  express  grant 
or  the  equivalent  thereof.  In  otiier  words, 
that  it  may  be  lost  or  released  by  mere  im- 
plication not  necessary.  As  it  is  not  an  ease- 
ment annexed  to  the  surface  and  operating 
as  a  servitude  upon  the  coal,  but  is  a  part 
of  the  surface,  an  invasion  or  disturbance 
of  that  right  merely  gives  a  right  of  action. 
Just  as  any  other  wrongful  act  wherefore, 
on  the  principle  that  a  man  cannot  sue  for 
damages  consequent  upon  the  performance 
of  an  act  to  which  he  has  consented,  a  grant 
of  the  right  to  remove  all  the  coal  estops 
the  grantor  from  recovering  damages  for  the 
injury  resulting  to  his  land.  They  say  that 
if  it  were  an  easement  annexed  to  the  sur- 
face by  grant  or  reservation,  there  would  be 
more  reason  for  saying  it  could  be  parted 
vrtth  only  by  express  words  or  necessary  Im- 
plication. This  view  impresses  me  as  con- 
fusing the  right  in  question  with  the  remedy 
f6r  redressing  a  wrong  to  that  right  If  it 
is  an  easement  annexed  to  the  surface,  an 
obstruction  thereof  or  injury  thereto  would 
be  remediable  by  an  action  for  damages.    If 


54 


53  SOUTHEASTBRN  RSIPORTEEL 


(W.Va. 


it  IB  a  Dataral  right  of  property  Incident  to 
the  surface,  an  Injury  thereto  is  remediable 
in  like  manner.  Permission  to  Inflict  the  in- 
jury by  a  disturbance  of  this  right  would  bar 
an  action  as  effectually  In  the  one  case  as  In 
the  other.  If  a  man  consent  orally  to  the  min- 
ing and  hauling  away  of  his  coal  by  another 
who  has  not  a  shadow  of  title  to  it,  there 
would  be  no  right  of  action  against  him  as 
for  a  wrong.  The  taking  of  the  coal  would 
not  be  a  trespass.  So,  if  a  man  permit  any 
other  act  to  be  done  to  the  detriment  of  his 
real  property,  no  matter  by  what  right  he 
holds,  he  cannot  complain  of  it  as  a  wrong- 
ful act  If  such  act  be  done  without  per- 
mission, it  is  a  mere  trespass,  and  does  not 
In  any  way  affect  the  estate,  although  the 
party  Is  liable  in  damages  for  the  wrong 
done.  These  are  acts  which  do  not,  in  any 
way,  affect  or  destroy  the  title  or  estate  of 
the  owner.  They  merely  Injure  and  damage 
the  property.  They  may  be  done  to  an  ease- 
ment or  other  appurtenance  of  the  property 
as  well  as  to  the  corpus.  But  they  are  only 
wrongful  acts  when  not  done  by  consent  or 
permission  of  the  owner.  But  when  the  act 
Is  done,  not  as  a  trespass,  admitting  title 
In  the  owner,  nor  by  his  consent  and  permis- 
sion, but  as  a  rightful  act,  and  the  defense 
to  the  action  brought  for  the  Injury  is  based 
upon  a  claim  of  title  and  right  in  the  defend- 
ant to  do  it,  then  the  issue  becomes  one  of 
title,  of  right,  of  estate.  A  mere  permission 
Is  revocable  at  any  time,  and  any  further  in- 
jury done  after  the  revocation  gives  a  right 
of  action  for  damages.  The  previous  per- 
mission, which  had  been  revoked,  consti- 
tutes no  bar  to  It  I  imagine  that  the  de- 
fendant In  this  case  would  be  unwilling  to 
say  that  its  right  to  remove  the  support 
now  existing  under  the  surface  of  the  plain- 
tiff's land  depends  merely  upon  the  will 
and  pleasure  of  the  plaintiff,  and  that  his 
revocation  of  the  permission  expressed  In  the 
deed  to  do  the  injury.  If  it  be  such,  will  put 
an  end  to  its  right  to  effect  further  damage 
to  the  surface.  If  It  be  only  a  valid  per- 
sonal covenant,  a  breach  of  it  would  only 
give  a  right  of  action  for  damages.  Its  con- 
tention is  not  that  it  has  inflicted  an  Injury 
upon  the  plaintiff's  property  by  an  act  to 
which  the  plaintiff  consented.  In  conse- 
quence of  which  he  cannot  bring  an  actlcm 
for  the  resulting  damages,  but  that  the  plain- 
tiff has  no  right  of  support,  because  he  has 
parted  with  it  by  his  deed ;  that  the  surface 
is  a  servient  estate  to  the  coal ;  that  the  deed 
Imposed  a  servitude  upon  the  surface  in 
favor  of  the  coal.  The  contention  is  that 
this  right,  be  it  easement  or  natural  right, 
has  been  bargained,  sold,  and  conveyed  away 
by  the  plaintiff  and  Is  no  longer  his  property, 
in  consequence  of  which  he  cannot  prevent 
further  injury  to  his  surface  by  revoking  his 
consent.  In  Rowbotham  v.  Wilson,  8  B.  ft 
B.  122,  Watson,  B.,  and  Gresswell,  J.,  in  the 
Ck>urt  of  Exchequer  Chamber,  took  for 
u.eir  position  the  view  thus  adopted  by  the 


majority  In  the  new  opinion.  They  said 
the  clause  by  which  the  owner  of  the  sur- 
face parted  with  his  right  of  support  <^)erat- 
ed  as  a  covenant  not  to  sue,  nothing  more  nor 
less.  The  surface  had  passed  out  of  the 
hand  of  the  man  who  made  that  covenant 
and  had  come  into  the  hands  of  the  plaintiff ; 
and  as  such  a  covenant  does  not  run  with 
the  land,  so  as  to  bind  subsequent  purchas- 
ers, they  said  the  plaintiff  might  recover,  not- 
withstanding the  deed  of  severance  had  re- 
leased the  right  of  support  But  Barons 
Bramwell  and  Martin  and  Judges  Williams 
and  Crowder,  constituting  the  balance  of  the 
court,  were  of  a  different  oplnicm.  They 
refused  to  accept  this  view.  They  said  it 
operated  either  as  a  covenant  running  with 
the  land  and  affecting  the  estate  itself,  or 
as  a  grant  of  a  right  in  and  to  the  land. 
When  the  case  went  to  the  House  of  Lords, 
and  was  there  affirmed,  that  flnal  decision 
again  repudiated  this  doctrine  of  a  mere  per- 
sonal covenant  and  it  was  held  solemnly 
that  it  "operated  as  a  grant  of  a  right  to 
disturb  the  surface  of  the  land." 

The  idea  of  estoppel  asserted  by  the  opin- 
ion of  the  majority  of  the  court  as  a  princi- 
ple to  be  applied  in  construing  deeds,  sever- 
ing the  minerals  from  the  surface,  In  de- 
termining whether  the  right  of  support  has 
been  relinquished,  is  the  proposition  upon 
which  Eadon  v.  Jeffcock,  L.  R.  7  Exch.  379, 
seems  to  partially  stand.  Whether  it  Is  the 
real  basis  of  the  decision  may  well  be  doubt- 
ed, since  the  court  was  composed  of  six 
judges,  three  of  whom  delivered  opinions, 
and  only  two  of  these  three  placed  their 
decisions  upon  that  ground,  namely,  Barons 
Martin  and  Cleasby.  It  is  not  the  ground 
upon  which  Bramwell,  B.,  concurred  in 
the  decision  of  the  case.  He  merely  com- 
mented upon  the  position  of  the  other  two 
judges  and  looked  upon  their  arg^ument  as 
plausible.  He  refused  and  declined  to  ac^ 
cept  it,  because  it  was,  in  his  opinion,  con- 
trary to  every  other  decision  which  any  Eng- 
lish court  had  ever  rendered.  He  expressly 
denied  that  the  authorities  relied  upon  for 
it  by  Barons  Cleasby  and  Martin  could  be  so 
construed.  These  cases  were  Taylor  v. 
Shafto,  8  B.  &  S.  228,  and  Shafto  v.  Johnson, 
8  B.  &  S.  252,  and  his  Interpretation  of  both 
was  that  by  the  leases,  the  lessors  of  the 
mines  had  bound  the  lessees  by  covenant  to 
do  what  was  inconsistent  with  leaving  sup- 
port for  the  surface,  and  quoted  from  the 
opinion  of  the  Vice  Chancellor  to  prove  his 
statement.  Those  leased  did  not  merely  per- 
mit or  authorize,  the  removal  of  all  the  coal, 
but  absolutely  bound  the  lessees,  by  cove- 
nants in  the  leases,  to  do  so.  These  cove- 
nants raised  not  a  mere  implication  by  prob- 
ability, not  a  mere  doubtful  implication,  that 
the  support  of  the  surface  might  be  de- 
stroyed, but  on  the  contrary,  a  necessary 
and  inevitable  one.  It  must  result  else  the 
covenant  could  not  be  performed.  It  must 
result,  else  the  deed  could  not  have  ^ect 
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according  to  either  its  spirit  or  its  terms. 
His  interpretation  of  these  cases  corresponds 
with  that  of  MacSwinney,  who,  analyzing 
Shafto  y.  Johnson,  says:  "It  was  con- 
sidered that  the  leading  features  of  the  lease 
were  (1)  the  intention,  in  preference  to 
eyerythlng  else,  to  provide  for  the  safety  of 
the  mine;  and  (2)  the  covenant  (not  by  way 
of  privilege  to  the  lessees,  but  by  way  of 
positlye  obligation  upon  them,  and  for  the 
benefit  of  the  lessor)  to  get  all  the  coal, 
which  could  be  got  with  safety  to  the  mine.** 
MacSwlnney  on  Mines,  823. 

Having  thus  put  aside  the  views  of  his 
associates  as  absolutely  devoid  of  authority 
for  their  support,  Baron  Bramwell  found 
another,  ground  upon  which  to  rest  the  de- 
cision of  the  court  That  was  this:  The 
lease  bore  date  1840  and  contained  the  pro- 
visions upon  which  Barons  Martin  and  Gleas- 
by  came  to  their  conclusions.  They  con- 
sidered nothing  else.  From  the  terms  of 
this  lease  it  was  possible  to  infer  that  there 
was  an  intent  that  the  pillars  might  be  re- 
moved. Later,  in  1857,  the  land  on  which 
the  operations  were  carried  on  under  the 
lease  was  conveyed  to  persons  from  wIkmu 
the  plaintiffs  took  their  title,  with  notice  of 
the  provisions  of  that  deed.  The  deed  re- 
served the  bed  of  mines  covered  by  the  lease, 
together  with  power  to  the  grantor,  his  heirs, 
or  assigns,  to  be  exercised  from  and  after  the 
expiration  of  the  term,  for  carrying  on  the 
worlds  of  the  mine  and  carrying  away  the 
lire  clay  so  reserved.  It  also  reserved  to 
the  grantor  the  coal  rent  under  the  lease 
of  1840.  It  provided  for  rent  for  the  land 
used  and  occupied  by  the  grantor  for  the 
purposes  of  the  mine  and  for  compensation 
for  buildings  required  or  removed  for  that 
purpose  and  for  surface  damage  to  the  land. 
It  further  provided  specially  that  the  grantor, 
his  heirs,  or  assigns,  tenants  or  lessees, 
should  not  be  liable  for  any  damage  caused 
to  buildings  which  should  thereafter  be 
erected  on  the  land  conveyed  by  the  sink- 
ing of  the  land  through  mining  operations 
in  getting  the  coal,  clay,  stone,  and  other 
minerals  hereby  excepted  and  removed.  It 
was  upon  this  that  Baron  Bramwell  based 
his  concurrence  in  the  decision  in  favor  of 
the  defendants.  His  position  is  best  stated 
in  his  own  language,  which  Is  as  follows: 
"And  it  was  contended  by  the  defendants  that 
by  this  conveyance  the  grantees  took  with- 
out a  right  to  support  for  houses  built  over 
the  mines,  and  without  a  right  to  recover  dam- 
ages for  injury  to  houses  arising  from  the 
surface  being  let  down  by  mining  operations^ 
This  undoubtedly  is  so,  if  those  mining 
operations  were  carried  on  by  Roberts,  or 
1^  his  lessees,  under  leasee  granted  subse- 
quently to  the  conveyance  to  the  plaintiffs. 
But  it  was  said  by  the  plaintiffs  not  to  apply 
to  the  defendants,  who  were  lessees  at  the 
time  of  the  conveyance  to  the  plaintiffs.  I 
think  it  does.  The  lease  of  June,  1840,  un- 
der which  the  defendants  have  the  right  to 


work,  is  mentioned  in  the  conveyance  to  the 
plaintiffs,  and  the  words  are  general  and 
unqualified:  'Roberts,  his  heirs  or  assigns, 
tenants  or  lessees,  shall  not  be  responsible 
for  damages  caused  to  dwellings  which  shall 
hereafter  be  erected'  by  mining  operations. 
And  it  is  clear  that,  as  the  mines  and  the 
reversion  to  the  mines  were  separated  from 
the  rest  of  the  soil,  Roberts  covenants  with 
the  plaintiffs  for  the  performance  of  the 
same  matters  for  the  benefit  of  the  surface 
owners  that  the  lessees  had  covenanted  with 
Sotheron  to  perform  for  their  benefit.  And 
it  is  also  clear  that  a  power  of  distress  which 
is  given  to  the  plaintiff?  would  enable  them 
to  distrain  on  the  defendant's  goods.  It 
is  asked,  why  are  the  d^endants  to  have 
the  benefit  of  an  arrangement  to  which  they 
are  not  party  or  privy?  The  answer  is  that 
the  very  foundation  of  the  plaintiffs'  case 
is  a  right  to  supp<Mrt  as  against  the  defend- 
ants, and  if  the  plaintiffs  have  taken  their 
estate  without  that  right  the  defendants  in 
ddentally  get  a  benefit  perhaps  not  contem- 
plated." 

The  case  seems  never  to  have  been  ap- 
pealed, and  what  the  position  of  the  court 
of  last  resort  would  have  been  nobody  can 
say.  Nor  can  it  be  determined  upon  which 
ground  the  decision  rests,  for  only  three  of 
the  judges  out  of  six  have  spoken.  As  two 
grounds,  barring  the  right  of  recovery,  were 
stated,  one  of  which  seemed  to  be  clearly 
sufficient,  the  plaintiff  no  doubt  considered 
an  appeal  useless,  and  so  this  anomalous 
and  mysterious  decision  remains.  An  ele- 
ment which  entered  largely  into  that  case 
was  a  supposed  radical  distinction  between 
a  lease  of  coal  and  a  conveyance  thereof. 
As  a  lessor  always  receives  royalty,  the 
working  of  the  mine  is  partly  for  his  benefit, 
while  the  working  of  the  mine  which  has 
been  sold  and  conveyed  absolutely  is  not 
for  the  benefit  of  the  owner  of  the  surface. 
It  seems  to  have  been  supposed  by  Barons 
Cleasby  and  Martin  that  the  mere  fact  that 
the  instrument  governing  the  rights  of  the 
parties  was  a  lease,  was  sufildent  to  show 
intent  that  the  surface  might  be  let  down 
by  mining  operations  under  it  This  er- 
roneous view  was  utterly  demolished  in 
Davis  V.  Trehame,  6  App.  Gas.  460,  decided 
by  the  House  of  Lords.  MacSwlnney  on 
Mines,  p.  297,  says:  '^According  to  this 
decision,  it  does  not  follow  from  the  mere 
facts  of  a  lease  having  be^  granted  and  a 
royalty  reserved  thereunder,  that  there  is 
not  a  right  of  support  Those  facts  may 
be  elements  to  be  taken  into  consideration 
in  seeing  whether  or  not  the  right  is  taken 
away.  But  they  are  not  sufficient  of  them- 
selves to  decide  that  question."  Eadon  v. 
JeffcodE  has  never  been  expressly  overruled, 
it  is  true,  but  it  is  undoubtedly  the  only  case 
of  its  kind  as  regards  the  proposition  that 
mere  permission  to  remove  all  the  coal  suffi* 
ciently  discloses  intent  to  relinquish  the 
right  of  support  of  the  surface.    Moreover, 
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there  enters  into  the  circnmfitance  that  the 
paper  construed  was  a  lease  under  which 
the  miiieB  were  worked  on  account  of  the 
owner  of  the  surface,  and  not  a  deed  oon- 
Yeyiag  title,  in  consequence  of  which  benefit 
from  the  work  inured  to  the  surface  owner, 
the  real  owner  of  the  mine.  In  this  case 
the  rights  of  the  parties  are  fixed  by  a  deed, 
and  not  a  lease.  When  the  works  are  car- 
ried on  under  a  lease,  there  is  some  plausible 
ground  for  saying  the  construction  should 
be  more  liberal  to  the  lessee,  because,  in 
one  sense,  the  operations,  resulting  in  injury 
to  the  surface,  are  carried  on  in  part  by  the 
owner  of  the  surface  himself,  for  he  causes 
it  to  be  done  for  his  own  benefit  He  injures 
his  own  property  for  his  own  benefit  What^ 
ever  force  there  is  In  this  view,  and  what- 
ever effect  it  may  have  had  in  the  decision 
of  £)adon  v.  Jeffcock,  and  it  is  conceded  that 
it  had  some,  and  more  than  it  could  have 
under  the  later  decisions,  it  can  have  none 
here.  Therefore  I  cannot  see  that  Eadon 
V.  Jeffcock  is  any  authority  for  the  position 
taken  by  the  majority  of  this  court 

Davis  V.  Trehame,  6  App.  Cas.  460,  was 
another  case  involving  the  construction  of 
a  lease,  and  foundation  for  the  position  of 
the  majority  is  sought  in  certain  language 
quoted  from  the  opinion  of  liord  Blackburn 
therein.  We  must  consider  all  his  language^ 
and  do  it  in  the  light  of  the  lease  he  was 
discussing.  I  think  his  meaning  was  that 
the  words  "letting  down  the  surface*'  should 
qualify  both  sentences  "You  may  take  all 
the  minerals,"  and  "You  must  take  away 
all  the  minerals."  The  lease  did  expressly 
give  the  right  to  take  away  all  the  minerals, 
but  it  gave.no  right  to  let  down  the  surface. 
It  did  not  say  the  lessee  had  the  right  to 
mine,  excavate,  and  remove  all  the  coal,  it 
is  true,  but  it  did  demise  the  veins,  mines, 
and  seams  of  coal,  ironstone,  and  blackband, 
with  power  to  the  lessee  to  enter  into  and 
upon  certain  portions  of  the  lands  and  to 
open,  get,  and  carry  away  the  said  veins,, 
mines,  etc  No  words  limited  thcf  extent  to 
which  the  lessee  could  carry  them  away  and 
the  general  language  used  clearly  covers  all. 
This  is  the  sense  of  it,  the  meaning  of  it 
Moreover,  there  was  a  clause  in  the  lease 
which  required  the  lessee  at  the  end  of 
the  term  to  "compensate  the  said  lessor  for 
any  damage  or  injury  done  to  the  surface 
of  the  said  farm  and  lands.'*  Not  only  did 
it  authorize  the  mining  and  taking  away 
of  all  the  minerals,  but  it  contained,  in  ad- 
dition thereto,  an  express  reference  to  injury 
and  damage  to  the  surface,  and  provided 
for  compensation.  But  it  did  not  expressly 
say,  or  use  any  language  which  necessarily 
meant,  that  the  surface  might  be  let  down. 
It  was  the  absence  of  this  that  decided  the 
case  in  Lord  Blackburn's  mind,  as  is  shown 
by  the  language  quoted  from  him  in  the 
majority  opinion.  Proceeding,  he  said:  "And 
when  I  come  to  look  at  the  documents,  ' 
though  one  is  more  ready,  it  being  a  lease, 


to  believe  that  the  parties  meant  to  say,  'You 
shall  take  all  the  minerals,  letting  down  the 
surface,'  than  one  would  have  been  if  it 
was  a  sale  ot  a  reservation  of  minerals 
below  to  be  taken  out  some  future  time, 
I  cannot  agree  with  what  seems  to  have  been 
said  (I  do  not  know  whether  that  was  what 
was  meant)  by  Baron  Gleasby  in  the  case 
of  Eadon  v.  Jeffcock.  I  cannot  agree  that  it 
follows  from  that  that  there  is  not  a  right  of 
support  I  think  the  right  of  support  ex- 
ists unless  It  is  taken  away.  I  think  the 
fact  that  it  is  a  lease  may  be  one  of  the 
elements  to  be  taken  into  consideration  in 
seeing  whether  it  is  taken  away  or  not,  but 
that  is  not  enough  of  itself  to  decide  that 
(question.  My  Lords,  looking  at  these  two 
documents,  I  cannot  find  anything  that  takes 
away  that  right  of  support  It  is  quite  true 
that  where  parties  have  agreed  in  this  way, 
you  shall  make  compensation  for  whatever 
injury  you  do  in  respect  of  these  rights,  and, 
amongst  other  things,  you  shall  make  com- 
pensation for  what  you  do  in  letting  down 
the  surface,  the  conclusion  is  very  strong 
from  that  that  the  lessor  says,  'You  may  let 
down  the  surface.'  I  do  not  say  that  it  is 
conclusive,  but  it  is  a  very  strong  argument 
If  you  find  that  clause  to  say  that  he  did 
mean  that  the  lessee  might  let  down  the  sur- 
face. But  when  you  find  It  said,  as  it  is 
here,  that  he  shall  do  certain  things  under- 
ground and  a  great  many  things  upon  the 
surface,  and  afterwards  make  compensation 
(as  it  is  said  in  the  lease)  for  all  damage 
occasioned  by  the  exercise  of  the  rights 
hereby  reserved,'  or  (as  it  is  said  in  the  lease) 
shall  at  the  end  of  the  lease  'compensate 
the  lessor  for  any  damage  or  injury  done  to 
the  surface  of  the  said  farms  and  lands' 
(that  means  any  damage  done  to  the  surface 
of  the  said  farms  and  lands  in  the  exercise 
of  the  rights  previously  given),  and  when 
we  find  that  those  rights  do  include  a  great 
many  things  which  will  necessarily  damage 
the  surface,  the  reasonable  conclusion  is 
that  the  meaning  is  that  there  is  to  be  com- 
pensation for  things  done  in  the  exercise  of 
those  rights.  I  cannot  see  that  that  affords 
any  argument  whatever  for  saying  that  the 
lessor  intended  that  the  lessee  should  be 
able  to  do  something  more,  and  let  down  the 
surface.  Yet  that  is  really  the  whole  argu- 
ment; it  stands  upon  that;  that  because  a 
clause  saying  you  shall  make  compensation 
for  letting  down  the  surface  is  a  strong 
argument  for  saying  you  may  let  down  the 
surface.  Therefore  a  clause  saying  you  shall 
make  compensation  for  damage  done  to  the 
surface  affords  a  strong  argument  for  saying 
that  the  lessee  might  let  down  the  surface. 
I  cannot  see  that  It  does  not  seem  to  me 
to  be  any  argument  at  all." 

In  the  face  of  this  language,  how  is  It 
possible  to  conceive  that  he  meant  that  a 
mere  grant  of  permission,  to  take  away  min- 
erals would  amount  to  a  relinquishment  of 
support?    Why,  he  admits  that  the  lease  said 
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more  tban  that  It  said  all  that,  and.  In 
addition  thereto,  that  if  damages  should  re- 
sult compensation  for  the  injury  must  be 
made.  But  he  said  even  all  that  stopped  short 
of  making  the  letting  down  of  the  surface 
rightful.  Taking  all  his  language  together, 
It  is  absolutely  clear  that  he  meant  to  say 
that  a  permission  to  take  away  all  the  miner- 
als, letting  down  the  surface,  or  an  obliga- 
tion to  take  all  the  minerals,  letting  down 
the  surface,  would  amount  to  a  relinquish- 
ment of  the  right  of  support  He  makes 
It  plain  that  the  intent  to  be  looked  for 
and  to  be  ascertained  is  not  that  the  coal 
may  be  removed  or  must  be  removed,  but 
that  the  surface  may  be  let  down.  Hence 
the  phrase  "letting  down  the  surface''  must 
qualify  l>oth  of  the  preceding  sentences,  not 
merely  the  latter.  This  case  was  decided 
in  18S1,  and  the  general  impression  Is  that 
It  wholly  repudiates  the  doctrine  propounded 
by  Barons  Cleasby  and  Martin;  and  to  my 
mind  it  seems  imi>ossible  that  there  could 
be  a  doubt  about  this.  If  anything  fur- 
ther were  required  to  make  this  plain,  it 
would  be  found  in  the  opinion  of  Lord  Wat- 
son, in  the  same  case:  "When  a  proprietor 
of  the  surface  and  the  subjacent  strata 
grants  a  lease  of  the  whole  or  part  of  his 
minerals  to  a  tenant,  I  think  it  is  an  implied 
term  of  that  contract  that  support  shall  be 
given  in  the  course  of  working  to  the  sur- 
face of  the  land.  If  it  is  not  intended  that 
that  right  should  be  reserved,  the  parties 
must  make  it  very  clear  upon  the  face  of 
their  contract  In  other  words,  they  must 
express  their  intention  so  clearly  as  to  enable 
a  court  to  say  that  such  intention  is  plain. 
I  think  that  rule  was  laid  down  by  the 
late  Lord  Justice  Mellish  in  the  case  of  Hezt 
V.  QUI,  and  I  quite  agree  with  that  ruling. 
It  may  be  done  in  express  terms,  but,  of 
course,  it  is  not  necessary  that  express  lan- 
guage must  be  used;  for  it  may  appear 
by  a  plain  implication  from  other  clauses  of 
tlie  deed,  as  in  the  case  of  Taylor  v.  Shafto, 
where  an  obligation  was  laid  upon  the  tenant 
to  perform  certain  acts  which  were  plainly 
inconsistent  with  supporting  the  surface." 
If  it  be  conceded  that  the  lease  in  Eadon 
V.  Jeffcock  disclosed  nothing  more  bearing  on 
the  intent  of  the  parties  than  that  it  gave 
permission  to  remove  all  the  coal,  there  is 
nothing  in  any  of  the  opinions  delivered  in 
the  case  to  show  or  indicate  that  the  liber- 
ality of  that  view  stands  upon  the  altered 
opinion  as  to  the  nature  of  the  right  of  sup- 
port The  distinction  between  an  easement 
and  a  right  of  property  is  not  mentioned  or 
adverted  to  in  any  of  the  opinions.  That 
case,  even  if  it  be  authority  for  anything 
dse,  .affords  no  more  ground  for  saying  the 
right  of  support  may  be  relinquished  by  a 
covenant  or  a  grant  less  certain  in  its  terms 
and  direct  in  its  effect,  than  under  the  early 
doctrine,  because  the  right  of  support  is  a 
natural  right  incident  to  the  surface,  and 
not  an  easement    The  English  judges  did 


not  regard  the  nature  of  the  right  of  support 
as  important  in  construing  the  instrument 
of  severance  with  a  view  of  determining 
whether  the  r^ht  was  cut  off  by  it  In  Row- 
botham  v.  Wilscm,  8  E.  &  B.  145,  Bramwell, 
Baron,  said:  "Now,  I  think  it  inaccurate  to 
say  that  the  plaintiff  is  daimlog  any  kind 
of  easement  qualified  or  otherwise;  an  ease- 
ment seeming  to  me  to  be  something  addition- 
al to  the  ordinary  right  of  property.  I  think 
the  plaintiff  is  merely  claiming  the  common 
right  not  to  be  injiured  in  his  property 
by  the  way  in  which  another  uses  his.  But 
I  do  not  think  it  necessary  to  determine  this; 
for  I  think  that,  whether  the  defendant  is 
entitled  to  the  mines  as  a  separate  tenement, 
whether  the  space  they  occupied  belonged 
to  him,  or  whether  he  has  a  grant  of  the 
minerals  and  a  license  to  take  them,  or 
whether  the  right  of  the  surface  or  general 
owner  to  support  from  the  mines  below  is 
is  a  natural  territorial  right  or  an  easement 
absolute  or  qualified,  or  whether  the  right 
to  sink  pits  and  cause  subsidence  is  a 
natural  inddent  of  a  grant  of  the  mines  or 
license  to  take  them,  the  defendant  is  en- 
titled to  Judgment*'  Lord  Campbell  did  not 
think  it  made  any  difference.  In  Bonoml  v. 
Backhouse,  B.  B.  &  E.  622,  643,  he  said:  "I 
agree  in  the  opinion  that  the  right  of  sup- 
port whU*h  the  plaintiffs  claim  is  a  natural 
right  of  property.  ♦  ♦  ♦  But  the  con- 
sequence does  not  seem  to  me  to  follow 
that  the  statute  of  limitations  cannot  begin 
to  run  for  an  injury  to  such  a  right  till 
there  has  been  an  actual  subsidence  of  the 
surface.  «  •  «  The  present  appears  to 
me  to  be  an  action  for  injury  to  a  right  and 
not  merely  for  what  is  called  consequential 
damage." 

The  later  decisions  of  the  English  court 
rendered  in  view  of  all  that  was  said  in 
Bonoml  v.  Backhouse,  Rowbotham  v.  Wilson, 
Eadon  v.  Jeffcock,  and  Trehame  v.  Davis, 
all  say  that  language,  sufficient  to  relinquish 
the  right  of  support  must  amount  to  a  grant 
of  the  right  to  disturb  the  surface  or  the 
equivalent  thereot  It  must  rise  to  the 
dignity  of  a  positive  grant  of  a  property  right 
in  the  surface.  It  mpst  touch  In  direct 
language  the  subject-matter  of  the  grant. 
It  is  not  enough  to  grant  the  right  to  do 
something  with  the  coal.  It  is  not  of  the 
surface.  Language  touching  it  only  does  not 
reach  the  subject-matter  of  the  grant  affect- 
ing the  surface.  The  deed  must  grant  part 
of  the  surface.  How  can  It  do  that  without 
any  reference  to  the  surface?  That  it  must 
amount  to  a  grant  or  an  equivalent  assurance 
Is  made  plain  by  the  later  decisions.  Bell  v. 
Love,  10  Q.  B.  D.  &47,  decided  in  1883,  arose 
under  an  Inclosure  act  as  did  Rowbotham  v. 
Wilson,  and  makes  it  plain  that  the  nature 
of  the  right  is  unimportant,  and  also  that  a 
provision  releasing  the  right  of  support  must 
be  a  grant  or  the  equivalent  thereof.  This 
case  was  decided  long  after  that  question  was 
settled,  and,  though  it  arose  under  an  inclo- 
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sure  act,  the  same  principles  control  as  In  oth- 
er cases.  In  that  case,  Baggalay,  h.  J.,  used 
this  language:  "In  every  case,  however,  in 
which  the  owner  of  the  minerals  claims  any 
rights  in  respect  of  getting  them  in  excess  of, 
or  other  than,  the  prima  facie  right  of  getting 
them  without  causing  injury  to  the  owner  of 
the  surface,  the  origin  and  the  nature  of  such 
rights  must  be  clearly  defined  by  some  grant 
or  equivalent  assurance,  in  the  absence  of 
which  the  presumption  Is  in  favor  of  the 
right  of  the  owner  of  the  surface  to  support" 
Lindley,  L.  J.,  delivering  an  opinion  in  the 
same  case,  after  referring  to  Rowbotham  v. 
Wilson,  Smith  v.  Darby,  Duke  of  Buccleuch 
V.  Wakefield,  Aspden  v.  Seddon,  Gill  v. 
Dickinson,  Smith  v.  Haines,  Blackett  v.  Brad- 
ley, and  Hext  v.  Gill,  said :  "These  cases  ap- 
pear to  me  to  establish  two  propositions,  viz : 
First,  that  an  inclosure  act  is  not  to  be  con- 
strued so  as  to  allow  the  lord  of  the  manor 
to  let  down  the  surface  of  allotments  by 
working  mines  under  them  unless  the  lan- 
guage of  the  act  is  clearly  and  unmistakably 
to  that  effect ;  and,  secondly!  that  the  absence 
of  all  provision  for  compiensation  for  injury 
sustained  by  letting  down  the  surface  tends 
strongly  to  indicate  that  the  Legislature  did 
not  intend  by  general  words  to  reserve  or  to 
confer  upon  the  lord  of  the  manor  the  right 
to  work  his  mines  so  as  to  let  the  surface 
down."  These  views  have  the  high  ai>- 
proval  of  Lord  Coleridge,  Chief  Justice  of 
England;  for  Baggalay,  L.  J.,  in  concluding 
his  opinion,  says:  "I  have  the  authority  of 
Lord  Coleridge,  C.  J.,  who  heard  the  argu- 
ment, to  say  that  he  agrees  in  the  conclusion 
at  which  I  have  arrived.  He  agrees,  also, 
with  the  substance  of  my  judgment,  and  he 
thinks  it  unnecessary  to  write  a  judgment  of 
his  own.*'  By  judgment  here  he  means  what 
we  call  an  opinion. 

These  authorities  most  effectually  do  away 
with  the  view  that  the  right  of  support  can 
be  parted  with  otherwise  than  by  a  grant  or 
an  equivalent  assurance,  notwithstanding  the 
conclusion  that  it  is  a  natural  right  of 
property,  and  not  an  easement  The  question 
presented  in  this  case  has  a  double  aspect— one 
of  right,  the  other  of  remedy.  They  must  not 
be  confused.  We  must  not  lose  sight  of  the 
question  of  estate  by  fixing  our  eyes  on  that 
of  the  remedy  for  redressing  a  wrong  done  to 
it  In  Dixon  v.  White,  8  App.  Cas.  833,  de- 
cided in  1883,  Lord  Blackburn  said:  "Lord 
Mure  is  reported  as  saying  in  this  case  'that 
nothing  but  the  most  express  terms,'  would 
entitle  the  court  to  hold  that  the  proprietors 
of  the  surface  have  acc^ted  them  under  a 
contract  to  give  up  the  right  of  support 
I  think  that  Is  going  further  than  I  should 
like  to  follow.  But  I  think  that  the  burden 
is  on  those  who  say  there  is  such  a  con- 
tract to  show  that  there  is  an  intention  to 
that  effect  appearing  on  the  face  of  the  title&" 
In  the  same  case  Lord  Watson  said :  "If  A. 
conveys  minerals  to  B.,  reserving  the  property 
of  the  surface,  or  if  A.  conv^s  the  surface  to 


B.,  reserving  the  pH^)erty  of  the  minerals  be- 
low it  A.  in  the  one  case  retains,  and  B.  in 
the  other  gets,  a  right  to  have  the  surface 
supported,  unless  the  contrary  shall  be  ex- 
pressly provided,  or  shall  appear  by  plain 
implication  from  the  terms  of  the  convey- 
ance.*' Lord  FitzGerald  said,  in  the  same  case : 
"If  the  owner  of  the  minerals,  on  the  other 
hand,  alleges  that  he  has,  not  only  the  proper- 
ty in  the  whole  minerals,  but  has  also  retain- 
ed all  proper  means  to  make  that  property 
available,  and  amongst  them  a  right  to  get  and 
remove  the  whole,  although  in  doing  so  he  may 
destroy  the  surface  by  removing  its  necessary 
supports,  then  he  must  show  by  his  title  that 
he  has  such  a  right."  The  law  as  stated  by 
Baggalay,  L.  J.,  in  Bell  v.  Love,  in  1883,  was 
accepted  as  the  settled  law  of  England  in 
1889,  in  Consett  Water  Works  Co.  v.  Rltson, 
22  Q.  B.  D.  318.  This  was  six  years  later 
than  Dixon  v.  White,  and  adopted  the  opinions 
In  Bell  V.  Love  and  Treharne  v.  Davis  as  true 
expositions  of  the  law.  See  opinion  at  page 
321.  In  Greenwell  v.  Coal  Co.,  2  Q.  B.  (1897) 
165,  Davis  v.  Treharne  was  followed  as  cor- 
rect law.  In  none  of  these  late  cases  Is 
Eadon  v.  Jeffcock  referred  to  or  considered. 
It  seems  to  have  dropped  almost  wholly  out 
of  view.  All  of  them  are  to  the  effect  that  It 
is  a  question  of  title,  to  be  established  by  the 
mine  owner  or  lessee  to  an  interest  in  the  sur- 
face, and  not  a  mere  question  of  estoppel. 
Nor  did  any  of  them  treat  the  change  of  opin- 
ion as  to  the  nature  of  the  right  as  having  any 
bearing  whatever  upon  the  construction  of  the 
deed  or  lease.  Its  principal  effect  seems  to 
have  related  to  pleading  and  evidence.  In 
In  Dixon  v.  White,  Lord  Blackburn  said, 
speaking  of  the  right  of  support  and  the  right 
of  mining:  "Those  rights  are  given  (to  use  a 
phrase  familiar  to  pleaders  of  the  old  school 
in  England,  but  not  to  Scotch  lawyers)  'of 
common  right' ;  that  is,  when  it  is  established 
that  the  upper  and  lower  strata  are  in  dif- 
ferent hands,  it  Is  not  necessary  either  in 
pleading  to  allege,  or  in  evidence  to  prove,  any 
special  origin  for  those  rights.  The  burden 
both  In  pleading  and  in  proof  is  on  those  who 
assert  that  the  rights  are  different  from  those 
existing  as  of  common  right" 

Since  at  no  time  does  it  appear  that  the  na- 
ture and  origin  of  the  right  of  support  was 
deemed  to  have  any  effect  upon  the  question 
of  construction,  and  the  requirement  that  he 
who  claims  the  right  to  deprive  the  surface 
of  its  support  must  show  title  in  himself  as 
his  warrant  for  such  action,  such  as  a  grant 
of  the  right  to  let  down  the  surface,  or  a 
covenant  Imposed  upon  the  surface,  running 
with  It  binding  the  land  in  the  hands  of 
subsequent  alienees,  and  operating  as  a 
grant  of  title,  it  seems  to  me  that  all  of  the 
early  doctrine  of  the  English  courts,  asserted 
in  Harris  v.  Ryding  and  Humphreys  v.  Brog- 
den,  that  is  material  to,  or  has  any  bearing 
upon,  the  question  pres^ited  by  this  reco^di, 
is  firmly  adhered  to  at  the  present  time  by 
the  English  courts.    If  the  case  of  Badon  f. 
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Jeffcock  may  be  deemed  to  have  Indicated  a 
variance  from  the  line  of  those  early  de- 
cisions, the  loose  doctrine  propounded  by  that 
case  has  been  clearly  repudiated  and  over- 
thrown by  the  later  decisions,  and  Is  no 
longer  authority  for  any  proposition,  except 
that  the  fact  that  the  mines  are  operated 
under  a  lease,  and  not  under  a  deed,  is  an 
element  to .  be  considered  in  construing  the 
lease  for  ascertainment  of  the  intent  On 
that  question  it  may  be  still  cited  as  au- 
thority, and  properly  so.  At  the  present  time 
it  can  be  safely  said  that  there  is  no  Im- 
pairment of  the  early  English  doctrine  upon 
this  subject,  either  in  England  or  any  place 
else.  It  was  at  one  time  threatened  in 
England,  but  the  case  which  seemed  to  put 
it  in  danger  was  qulcljly  and  effectually  con- 
demned in  Davis  v.  Treharne,  and  since  that 
time  there  has  been  no  deviation  in  the  same 
direction  or  along  any  other  line  variant  from 
the  principles  of  the  early  cases,  as  to  any 
subject  or  proposition  that  enters  into  the 
disposition  of  this  case. 

The  length  of  this  opinion,  the  limit  upon 
my  time,  and  the  breadth  of  the  great  field 
of  the  law  of  estoppel,  forbid  any  attempt  at 
an  extensive  exposition  of  the  principles  of 
that  law,  in  an  effort  to  determine  whether 
its  application,  as  made  in  this  case,  is  con- 
sistent with  those  principles.  For  my  part, 
I  am  content  with  the  knowledge  that  no 
other  court  has  ever  professedly  rested  its 
decision  upon  principles  of  that  law  in  a 
case  of  this  kind.  I  feel  Impelled,  however,  to 
say  that  the  application  of  that  principle  here 
places  the  parties  in  an  anomalous  situation. 
It  admits  that  the  right  of  support  belongs 
to  the  plaintiff  in  this  case.  He  has  not 
granted  it.  He  is  only  precluded  from  re- 
covering damages  for  a  wrong  done  to  his 
own  property.  This  is  a  presumption  raised 
by  the  court  in  order  to  work  out  the  conclu- 
sion to  which  it  has  come.  It  says  the 
plaintiff  must  have  intended  this,  else  he 
would  not  have  consented.  There  is  law  for 
the  position  that  the  court  cannot  Indulge  in 
any  presumption  that  a  man  has  consented 
to  an  unlawful  act  For  this  we  need  look 
no  further  than  the  great  case  of  Davis  v. 
Treharne,  relied  upon  in  the  opinion  of  the 
majority,  and  later  in  date  than  Eadon  v. 
Jeffcock.  The  lease  provided  that  the  seams 
and  veins  of  coal  should  be  worked  *'in  the 
usual  and  most  approved  way  in  which  the 
same  is  performed  in  other  works  of  the 
like  kind  in  the  county  of  Glamorgan."  By 
the  usual  and  most  approved  method  of  work 
in  that  county  the  surface  was  let  down.  It 
was  contended  that  the  lease  showed  plain 
intent  by  reference  to  this  custom  to  allow 
the  surface  to  be  let  down.  In  the  House 
of  Lords,  Lord  Chancellor  Selbome  said  in 
his  opinion:  "It  is  impossible  that  those 
words,  'the  usual  and  most  approved  way  of 
working  in  the  county  of  Glamorgan,'  can 
have  been  intended  to  absolve  the  lessee  from 
a  legal  obligation  collateral  to  the  working 


of  the-  mine.  For  this  purpose  It  cannot 
make  any  difference  whether  the  question 
arises  between  a  lessor  who  is  owner  of  the 
surface,  and  his  lessee,  or  between  the  lessee 
and  a  surface  owner  who  is  not  lessor.  Those 
words  are  equally  apt,  equally  effectual, 
and  have  the  same  meaning,  in  each  of  those 
cases.  They  relate  simply  to  the  manner 
of  working  the  mine  for  mining  purposes. 
They  have  no  reference  to  the  right  of  other 
persons,  which  there  could  not  possibly  be 
any  local  custom  in  sudti  a  district  as  a 
county  to  disregard,  and  which  must  be  re- 
spected in  carrying  on  those  works.  They 
cannot  be  understood  to  have  been  meant  by 
either  of  these  parties  to  signify  that  the 
working  must  be  carried  on  as  if  there  were 
no  such  rights  of  other  persons,  or  of  the 
lessor  himself,  which  the  lessee  was  boun^ 
to  respect"  Other  Judges  have  said  the  same 
thing.  It  was  decided  in  a  Pennsylvania 
case.    I  cannot  take  time  to  hunt  them  up. 

The  application  of  this  principle  makes  it 
necessary  to  indulge  in  the  further  presump- 
tion that  this  immunity  from  the  consequen- 
ces of  an  unlawful  act  is  for  a  valuable  con- 
sideration. As  this  case  stands  upon  a  de- 
murrer to  a  declaration,  without  any  aver- 
ment on  the  subject  of  consideration,  I  am 
unable  to  see  how  the  court  can  accept  as  a 
truth  the  payment  of  any  consideration. 
How  can  we  look  beyond  the  declaration? 
It  may  be  that  the  deed  itself  imports  a  con- 
sideration for  whatever  is  granted  by  it. 
But  to  assume  that  there  was  a  consideration 
of  any  certain  amount,  or  for  the  purpose  of 
determining  what  the  deed  grants,  is  an  un- 
heard of  proposition.  The  recital  of  the  con- 
sideration in  a  deed  is  wholly  unimportant  as 
regards  its  amount  In  -  determining  what 
has  been  granted,  we  must  look  to  the  terms 
of  the  deed.  It  cannot  pass  titles  and  rights 
upon  mere  presumption.  They  must  pass  by 
the  terms  of  the  Instrument  and  the  intent 
disclosed  thereby.  What  the  consideration 
was  does  not  appear  from  this  declaration. 
The  usual  and  only  correct  way  of  construing 
the  granting  part  of  a  deed  is  to  look  at  its 
terms,  and  the  court  never  concerns  Itself 
about  the  consideration.  There  can  be  no 
presiunption  from  the  fact  of  consideration 
or  the  amount  of  consideration  in  determining 
what  the  language  of  the  granting  part  of  the 
deed  means.  How  can  this  court  say  what 
the  coal,  without  the  right  to  let  down  the 
surface,  was  worth?  or  what  the  coal,  with 
the  right  to  let  down  the  surface,  was  worth? 
We  know  nothing  about  that,  and  are  not 
permitted  to  indulge  in  any  presumptions. 
When  is  it  that  the  court  may  presume  that 
the  surface  owner  has  been  compensated  for 
the  right  destroy  the  support  of  his  surface? 
Mr.  MacSwinney  answers,  from  the  authori- 
ties, by  saying  it  is  when  the  mine  owner 
is,  by  the  terms  of  the  deed,  relieved'  from 
liability  for  damage.  MacSwinney  on  Mines, 
340.  He  does  not  say  we  may  kK>k  to  the 
consideration  expressed  in  the  deed  to  de- 
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terralne  whether  the  mine  owner  is  relieved 
from  liability.  On  the  other  hand,  he  says 
the  exact  reverse  of  this.  When,  from  the 
terms  of  the  deed,  it  appears  that  the  mine 
owner  is  relieved  from  liability,  then  it  may 
he  assumed  that  the  surface  owner,  was  paid 
for  that  immunity.  The  decision  in  this  case 
reverses  the  rule,  and  the  court  makes  an  as- 
sumption of  payment  of  a  consideration  in 
order  to  strengthen  the  force  and  effect  of 
the  language  upon  which  the  defendant  re- 
lies as  a  grant  of  the  right  to  destroy  the 
subjacent  support.  In  all  other  courts*  when 
the  deed,  by  its  terms,  gives  the  right  to  let 
down  the  surface,  it  is  deemed  that  there  has 
been  a  grant  of  a  property  right  to  the  mine 
owner,  the  imposition  of  a  servitude  upon 
the  estate  of  the  surface  owner  for  the  l>en- 
efit  of  the  mine  owner,  and  that  the  effect  is 
to  make  the  action  of  the  mine  owner  in  let- 
ting down  the  surface  a  rightful,  lawful  act, 
in  consequence  of  which  no  right  of  action 
arises.  This  decision  makes  it  a  wrongful, 
unlawful  act  and  then  bars  recovery  for  the 
damages  by  the  principle  of  estoppel.  Anoth- 
er thing  inconsistent  with  the  principles  of- 
law  is  found,  in  this:  that  the  mere  consent 
or  permission  operating  by  way  of  estoppel  is 
revocable,  as  has  been  shown  hereinbefore, 
except  under  peculiar  circumstances,  making 
it  inequitable  to  allow  a  revocation,  as  where, 
on  the  faith  of  it,  large  expenditures  have 
been  made,  or  the  party  has,  in  some  other 
way,  altered  his  position  on  the  faith  of  it 
But  it  may  be  revoked  at  any  time  before  it 
is  acted  upon. 

Now,  we  must  determine  what  this  deed 
was  at  the  time  it  was  made.  Its  character 
has  not  been  changed  by  lapse  of  time.  No 
doubt  considerable  time  intervened  between 
the  execution  of  the  deed  and  the  beginning 
of  operations  under  it  If  it  was  a  mere 
consent  a  mere  permission,  and  did  not  pass 
any  estate  in  the  land,  then  it  was  revocable, 
and  the  grantor  had  it  in  his  power  under 
this  deed  to  defeat  the  professed  object  of 
this  clause.  It  was  nothing  more  than  a 
mere  license,  even  if  it  rested  upon  a  con- 
sideration. Being  such,  it  was  revocable; 
and,  if  revoked  before  it  was  acted  upon,  not 
even  a  court  of  equity  would  lend  its  aid 
to  prevent  a  revocation  of  it  Suppose  Grif- 
fin had  revoked  this  license  before  the  mines 
were  opened.  What  would  then  have  been 
the  consequence?  A  mere  right  in  Camden 
to  recover,  back  what  he  paid  for  it  if  any- 
thing.  Would  any  coal  owner  in  this  state, 
or  would  this  defendant  be  satisfied  with 
such  a  determination  as  to  the  character  of 
the  right?  It  may  be  that  if  a  man  consent  to 
the  building  of  a  slaughtcsr  house  or  a  factory 
by  his  neighbor  on  a  lot  adjoining  his  resi- 
dence, and  thereby  induce  him  to  lay  out 
large  sums  of  money  in  such  work,  he  can- 
not ^fter  the  work  is  completed,  compel 
him  to  abate  that  work  as  a  nuisance.  But 
having  consented  to  it  in  writing  or  other- 
wise, it  before  the  act  is  done,  before  any 


money  had  been  laid  out  on  the  faith  of  it 
he  revoke  that  promise,  or  refuse  to  allow 
that  to  be  done  which  he  agreed  to  allow, 
the  only  remedy  against  him,  if  any,  would 
be  a  personal  action  for  the  consideration. 
No  court  would  compel  him  to  specifically 
perform.  It  would  give  no  right  to  burden 
his  estate  or  his  property  with  a  servitude. 
In  order  to  do  that  it  must  rise  to  the  digni- 
ty of  a  grant  of  a  right  in  the  property,  and 
amount  to  more  than  a  mere  license  or  a 
covenant  not  to  sue  a  man  for  something 
which  he  does  on  his  own  property.  No  such 
agreement  can  have  any  such  effect  No 
covttiant  runs  with  the  land  unless  it  re- 
lates to,  or  is  connected  with,  an  interest 
in  the  land  or  estate  transferred  by  the  deed. 
There  must  be  a  privity  of  estate.  '*A  cove- 
nant which  may  run  with  the  land  can  do 
so  only  when  there  is  a  subsisting  privity 
of  estate  between  the  covenantor  and  the 
covenantee  that  when  the  land  itself,  or 
some  estate  or  interest  therein,  even  though 
less  than  the  entire  title,  to  which  the  cove- 
nant may  attach  as  its  vehicle  of  conveyance, 
is  transferred.  If  there  is  no  privity  of  es- 
tate between  the  contracting  parties,  the  as- 
signee will  not  be  bound  by,  nor  tiave  the 
benefit  of,  any  covenants  between  the  con- 
tracting parties,  although  they  may  relate 
to  the  land  he  takes-  by  assignment  or  pur- 
chase from  one  of  the  parties  to  the  contract 
In  such  a  case  the  covenants  are  personal  and 
collateral  to  the  land."  11  Oyc  1081.  If  this 
be  a  covenant  it  is  unconnected  with  any 
grant  of  any  part  of  the  surface,  and  would 
not  'or  that  reason,  run  with  the  land. 
Such  a  covenant  would  not  amount  to  a 
license  to  do  anything  upon  the  covenantor's 
land.  It  would  have  no  relation  whatever 
to  his  estate  in  any  legal  sense,  but  would  be 
a  mere  personal  covenant  which  he  would 
be  at  liberty,  at  any  time,  to  break  and  pay 
the  consequent  damages.  These  principles 
seem  to  me  to  be  absolutely  ccaiclnsive  of 
the  unsoundness  of  this  theory  of  estoppel 
or  personal  covenant  whichever  it  may  be. 
Its  character  is  not  very  clearly  defined  In 
the  opinion. 

To  show  that  the  position  above  tak^i 
and  the  principles  enunciated  concerning  the 
nature  and  effect  of  a  license  or  mere  per- 
sonal covenant  are  correct  the  following  is 
quoted  from  Wood  on  Nuisances,  a  work  by 
a  celebrated  and  able  author,  whose  analy- 
sis of  the  cases  cited  by  him  is  no  doubt 
perfectly  accurate.  I  do  this  for  want  of 
time  to  set  out  and  analyze  all  of  them  in  my 
own  language. 

"Sec.  360.  When  assent  had. been  given 
to  one  by  another  to  do  an  act  the  natural 
and  probable  consequences  of  which  are  to 
produce  a  certain  result  and  the  person  to 
whom  the  assent  is  given  goes  on  and  ex- 
pends money  on  the  strength  of  the  assent 
and  makes  erections  of  a  permanent  charac- 
ter, while  the  consent  does  not  give  any  in- 
terest in  the  landt  and  at  law  is  revocable 
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at  any  time,  even  though  given  for  a  eon- 
aideratlon,  yet  a  court  of  equity  wlU  enforce 
it  as  an  agreement  to  give  the  right.  In  a 
case  of  fraud  or  great  hardship,  or  will  gen- 
erally enjoin  a  party  from  revoking  it.  But 
it  must  he  made  to  appear  In  such  a  case, 
to  entitle  a  party  to  such  relief,  that  the 
license  has  not  been  exceeded,  and  that  its 
exercise  produces  no  more  injury  to  the 
party  than  might  have  been  reasonably  fore- 
seen or  apprehended.  In  Veghte  et  al.  v.  Rari- 
tan  Water  Power  Co.,  19  N.  J.  Bq.  142,  this 
question  was  discussed  by  the  6anTt  upon  an 
application  for  an  injunction  to  restrain 
the  defendants  from  raising  and  tightoiing 
their  dam  on  the  Raritan  river,  by  which  it 
was  claimed  that  a  larger  portion  of  the  wa- 
ter of  the  river  would  be  diverted  than 
formerly.  The  defendants  set  up  a  consent 
from  the  plaintiffs,  or  a  part  of  them,  to  the 
diversion  of  the  water,  in  writing,  and  the 
erection  of  woriu  and  the  diversion  of  water 
under  it  The  chancellor  says:  The  con- 
sent in  such  case  is  only  a  license,  at  law  or 
In  equity.  In  general,  a  license  at  law-  will 
create  no  estate  in  the  hands  of  the  licenser, 
but  will  justify  or  excuse  any  acts  done  un- 
der it  It  is  revocable,  even  when  glyen  for 
a  consideration.  But  in  such  cases,  where 
the  revocation  would  be  a  fraud,  courts  of 
equity  give  a  remedy,  either  by  restraining 
the  revocation  or  by  construing  the  license 
as  an  agreement  to  give  the  right  and  com- 
pelling specific  performance.' 

"Sec.  361.  As  to  the  effect  t<^  be  given  to 
a  lic^ise  from  one  to  do  an  act  upon  his 
land,  at  law;  the  court  of  New  Jersey,  in 
the  case  of  Hetfleld  v.  Central  R.  R.  Co.,  29 
N.  J.  Law,  571,  is  In  point  In  that  case 
the  charter  of  the  defendants  authorized 
them  to  enter  iq)on  and  take  the  lands  re- 
quired for  their  road,  but  directed  that  they 
should  not  enter  without  the  consent  of  the 
owner.  The  defendant  entered  upon  the 
plaintiff's  lands  by  his  consent,  but  did  not 
take  any  conveyance  from  him  in  the  manner 
required  by  law,  in  order  to  give  them  right 
or  title.  The  court  held  that  this  consent 
did  not  dispense  with  the  necessity  of  a 
deed  or  conveyance  of  the  land  or  right  In 
the  form  required  by  law;  that  it  was  not 
a  consent  that  was  intended  to  confer  a 
title  and  was  revocable.  In  Wood  v.  Led- 
bltter,  13  M.  &  W.  838,  the  question  as  to 
the  effect  of  a  license  arose  in  an  action  of 
assault  and  battery.  The  evidence  disclosed 
that  the  plaintiff  purchased  a  ticket  for  the 
sum  of  one  guinea,  which  entitled  him  to 
admission  to  the  grand  stand;  that  the  Earl 
of  Ellington  was  one  of  the  stewards  of  the 
races,  and  that  the  tickets  were  issued  by 
the  stewards,  but  were  not  signed  by  Lord 
Ellington;  that  under  this  ticket  the  plain- 
tiff entered  the  ground  on  one  of  the  race 
days,  when  the  defendant,  who  was  a  police- 
man, under  the  directions  of  Lord  Ellington, 
who  first  ordered  him  to  leave,  upon  his  re- 
fusing to  do  so  committed  the  assault  com- 


plained of,  using  no  more  force  than  was 
necessary  for  that  purpose.  Upon  the  trial 
the  judge  directed  the  jmry  that  assuming 
the  ticket  to  have  been  sold  to  the  plaintiff 
under  the  sanction  of  Lord  Ellington,  it 
still  was  lawful  for  Lord  Ellington,  without 
returning  the  guinea,  to  order  the  plaintiff 
to  quit  the  indosure,  and  that  after  a  rea- 
sonable time  had  elapsed,  if  he  failed  to 
leave,  then  the  plaintiff  was  not  on  the 
ground  by  the  leave  and  license  of  Lord  El- 
lington, and  the  defendant  would  be  justi- 
fied in  removing  him  under  his  orders,  and 
this  ruling  was  sustained  in  Exchequer. 
In  Miller  v.  Auburn  &  Syracuse  R.  R.  Co., 
6  Hill  (N.  Y.)  61,  which  was  a  case  some- 
what similar  to  that  of  Hetfleld  v.  Central 
R.  R.  Co.,  before  referred  to,  the  defendants 
erected  their  railroad  with  an  embankment 
upon  Garden  street  in  Auburn,  interrupting 
uie  plaintiff's  access  to  his  iHremises,  in  1839, 
and  maintained  it  until  1842,  when  this  suit 
was  brought  The  deftodants  offered  to 
prove  that  the  embankment  was  raised  un- 
der a  parol  license  from  the  plaintiff,  but 
the  proof  was  excluded  by  the  court  and 
the  case  was  heard  in  the  Supreme  Court 
upon  the  question  of  the  admissibility  of 
that  evidence.  Cowoa,  J.,  among  other* 
things,  said:  'If  what  the  defendants  in 
this  case  proposed  to  show  was  true,  viz., 
that  the  plaintiff  verbally  authorized  the 
making  of  the  railway,  while  the  authority 
remained,  their  acts  w«re  not  wrongful. 
License  is  defined  to  be  a  power  or  authori- 
ty. So  long  as  the  license  was  not  coun- 
termanded, the  defendants  were  acting  in 
the  plaintiff's  own  right'  In  this  case  the 
court  uphold  a  license  as  a  defense  until  it 
hs  revoked,  and  hold  that  it  must  be  revoked 
before  an  action  can  be  brought;  but  in 
Veghte  y.  Raritan  Power  Co.,  ante,  the  court 
held  that  the  bringing  of  the  action  is  a  rev- 
ocation of  itself,  and  all  that  is  necessary. 
But  the  former  would  seem  to  be  the  better 
rule,  and  the  one  generally  adopted.  The 
following  authorities  will  be  found  applica- 
ble upon  the  question  of  the  effect  of  a 
license. 

"Sec  302.  The  case  of  Roberts  v.  Rose, 
L.  R.  1  Exch.  82,  is  a  leading  case  both  upon 
the  effect  of  a  license,  the  right  to  revoke 
It  and  the  rights  to  abate  nuisances  affecting 
their  individual  rights.  In  that  case  It  ap- 
peared that  the  plaintiffs  were  the  lessees  of 
a  colliery  called  the  'Bank  Colliery,'  and  that 
in  1861  they  obtained  from  the  owner  of  the 
fee  of  the  adjoining  lands  written  permission 
to  make  a  water  course  from  their  colliery 
to  an  old  pit  in  what  was  called  the  'Broad- 
water Colliery.'  A  part  of  the  surface  of 
the  Broadwater  colliery  was  at  that  time  In 
possession  of  a  tenant  and  the  plaintiff  also 
procured  a  license  from  him  to  build  and 
maintain  the  water  course  in  question,  and 
the  tenant  also  used  the  water  course  for 
the  prosecution  of  the  business  of  brickmak- 
ing.    Shortly   after  the  water  course  was 
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bnllt  the  plaintiffs  were  required  by  the  own- 
ers of  the  fee  to  extend  the  water  course 
over  the  spoil  banks  of  the  old  pit»  so  as 
to  Join  another  water  course  that  had  for^ 
merly  been  built  to  carry  away  the  waters 
from  the  Broadwater  colliery,  and  which  was 
discharged  into  a  neighboring  canal.  The 
premises  over  which  the  water  course  ex- 
tended were  subject  to  mortgage,  and  early 
in  1861,  but  after  the  water  course  was  built, 
the  defendants  leased  the  Broadwater  col- 
liery of  the  mortgagors.  The  lease  was  of 
the  coal  In  or  under  the  land,  and  leave  was 
given  to  the  defendant  to  occupy  such  parts 
of  the  lands  as  might  be  necessary  for  the 
due  carrying  on  of  the  coal  mines,  and  also 
to  make  use  of  the  water  courses  over  the 
land.  The  lessors  reserved  the  right  to  make 
water  courses  for  certain  mines  on  the  land, 
proper  compensation  being  made  to  the  les- 
sees therefor.  The  defendant,  on  entering 
into  possession,  assented  to  the  continuance 
of  the  plaintiflTs  water  course,  and  certain 
changes  were  made  therein  at  the  defend- 
ant's request,  and  the  extension  thereof 
was  also  made  as  required  by  the  owner  of 
the  fee.  In  1863  the  defendant  applied  to 
the  plaintiffs  for  a  money  payment  in  con- 
sideration of  their  use  of  the  water  course, 
but  the  plaintiffs  refused  to  comply  with 
their  demand,  insisting  that  under  their  li- 
cense from  the  owner  of  the  fee,  they  were 
entitled  to  continue  their  water  course  as  it 
was.  The  defendants  thereupon  gave  them 
notice  that  the  water  course  must  be  discon- 
tinued, and,  the  plaintiffs  not  having  dis- 
continued it,  the  defendant  stopped  up  the 
water  course  on  the  lands  of  the  tenant  from 
whom  the  plaintiffs  had  license,  near  the 
boundary  of  the  premises  occupied  by  the 
plaintiffs.  The  result  of  this  obstruction  was 
to  pen  back  and  throw  the  water  pumped 
from  the  plaint! fiTs  mines  back  upon  the 
plaintiff's  premises,  and  by  its  accumulation 
there  it  percolated  through  the  soil  into  their 
mines.  The  court  held  that  the  license  to 
the  plaintiffs  was  revocable,  and,  having  been 
revoked,  deprived  them  of  the  right  to  main- 
tain the  water  course,  but  that  the  defendant 
was  bound  to  adopt  a  reasonable  mode-  of 
abating  the  nuisance,  and  so  as  to  do  no  un- 
necessary or  unreasonable  damage,  and  if  the 
mode  adopted  by  him  was  unreasonable  and 
unnecessary  he  would  be  liable.  A  verdict 
was  found  for  the  plaintiff,  upon  the  ground 
that  the  obstruction  of  the  water  was  un- 
reasonable and  unnecessary  at  the  point 
where  it  was  made,  and  upon  hearing  on 
exceptions  in  Exchequer  the  verdict  was  sus- 
tained." 

The  cases  put  by  way  of  illustrating  the 
application  of  this  new  doctrine  are  not  apt. 
'laey  are  not  parallel.  They  totally  ignore 
the  difference  in  subject-matter  of  the  con- 
tract. Nobody  ever  sells  all  the  materials  in 
one  story  of  his  house,  except  in  view  of  the 
wrecking  of  that  house  and  its  conversion 
into  personal  property.    Goal  in  place  is  sold 


all  over  the  world  without  any  view  of.  dis- 
turbance to  the  surface,  isobody  ever  sold 
a  chair  on  which  he  was  sitting  with  a 
right  to  remove  it  from  under  him  before  he 
got  up.  No  particular  chair,  nor  any  par- 
ticular position,  is  necessary  to  the  personal 
support  of  an  individual  in  his  natural  state. 
If  he  stands,  lies  down,  or  sits  down,  he  is 
natural.  The  chair  has  no  connection  with 
his  person.  Besides,  it  would  be  an  impos- 
sibility by  any  covenant  or  contract  for  one 
person  to  confer  upon  another  any  estate, 
right,  or  title  in  his  person.  Of.  course,  if 
one  person  allow  another  to  tear  down  his 
house  and  move  it  away,  he  has  no  right 
to  sue  him.  But  by  that  act  such  other  per- 
son acquires  no  interest  in  the  estate.  If  he 
sell  him  the  houses  or  any  part  of  them,  and 
authorize  removal  of  them,  he  thereby  severs 
them  from  the  estate  and  converts  them  into 
personal  property.  If,  when  the  purchaser 
comes  to  take  them  off,  he  refuse  to  allow 
him  to  do  it,  the  only  remedy  would  prob- 
ably be  an  action  for  damages.  But  if  he 
pass  title  to  a  part  of  the  land,  or  give  him 
an  easement  upon  the  land  to  be  attached  to 
his  adjoining  land,  then  he  acquires  a  part 
of  the  estate.  It  is  not  a  mere  personal  cove- 
nant But  the  terms  of  the  deed  must  be 
broad  enough  to  take  hold  of  part  of  the 
estate,  take  it  out  of  the  covenantor,  and  vest 
it  in  the  covenantee.  If  this  deed  is  to  be 
operative,  it  must  carve  out  of  the  surface 
owned  by  the  plaintiff  a  part  of  it,  a  right  In 
it,  and  attach  it  to  the  coal  for  the  benefit 
of  the  owner  thereof,  and  make  it  a  servitude 
or  burden  on  the  superincumbent  land.  Such 
sales  as  are  supposed  in  the  illustratlonB 
shown  in  the  majority  opinions  are  not  sales 
of  property  in  place.  A  sale  of  coal  by  deed, 
passing  title,  is  a  sale  of  coal  in  place. 
It  confers  title  to  real  estate,  immovable 
property,  not  mere  personal  property.  The 
rules  of  law  governing  the  rights  in  and  to 
the  two  classes  of  property  are  wholly  dif- 
ferent. Nor  are  illustrations  of  agreements 
allowing  a  man  to  do  something  on  his  own 
real  property  of  any  force  here.  Such  agree- 
ments pass  no  title.  They  merely  bar  the 
remedy  for  doing  a  thing  which  the  actor 
had  no  right  to  do.  This  right  of  support 
is  real  estate,  confessedly  and  Indisputably. 
Title  to  it  must  pass  by  deed,  not  by  mere 
estoppel,  and  a  deed  does  not  pass  it  unless 
the  terms  thereof  extend  to  it  with  the  same 
degree  of  certainty  that  is  required  in  other 
cases. 

A  comparison  of  these  results  of  the  law 
of  estoppel  or  mere  license  with  the  principles 
declared  and  conclusions  expressed  in  the 
later  English  decisions  shows  conclusively 
that  those  decisions  do  not  rest  at  all  upon 
that  law.  Bell  v.  Love,  decided  in  1883,  after 
the  true  nature  of  the  right  of  support  had 
been  ascertained,  says  the  right  to  disturb  or 
destroy  it  "must  be  clearly  defined  by  some 
grant  or  equivalent  assurance."  In  Dixon  v. 
White,  decided  in  1883,  Lord  Blackburn  said : 
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''It  Is  established  that  tbe  titles  may  show 
that  the  surface  Is  held  on  the  terms  that 
the  owner  of  the  minerals  is  at  liberty  to 
remove  the  whole  of  them  without  leaving 
any  support  to  the  surface" — ^thereby  distinct- 
ly asserting  that  it  is  a  question  of  title.  In 
the  same  case,  Lord  FltzGerald  said  that  if 
the  mine  owner  claims  the  right  "to  get  and 
remove  the  whole,  though  in  doing  so  he 
may  destroy  the  surface  by  removing  its 
necessary  support,  then  he  must  show  by 
bis  title  that  he  has  such  ri^ht."  It  is  like- 
wise so  declared  in  the  syllabus  of  that 
case  in  these  terms:  "If  the  owner  of  a 
piece  of  land  sells  the  surface  and  reserves 
the  minerals  below  it,  with  power  to  get 
them,  he  must,  if  he  intends  to  have  the 
power  of  destroying  or  letting  down  the  sur- 
face by  subsidence  in  getting  them,  frame 
his  power  in  such  language  that  the  court 
may  be  able  to  say  from  the  titles  that  such 
was  clearly  the  intention  of  the  parties." 
In  Bell  V.  Earl  of  Dudley,  L.  R,  1  Ch.  D.  182, 
decided  In  1894,  Chitty,  J.,  said:  "This  in- 
ference [of  retention  of  right  of  support]  is 
strong.  In  order  to  rebut  it  the  .burden 
lies  on  the  owner  of  the  minerals  to  show 
affirmatively  and  by  clear  words  that  he  has 
the  right  of  letting  down  the  surface."  And 
this  language  is  incorporated  in  the  headnotes 
of  the  case.  If  Harris  v.  Ryding  and  Hum- 
phries V.  Brogden  may  be  regarded  as  having 
been  trenched  upon  by  Taylor  v.  Shafto,  Shaf- 
to  V.  Johnson,  and  Eadon  v.  Jeffcock,  or  by 
any  of  these,  the  later  decisions,  as  Just 
shown,  must  be  taken  and  treated  as  having 
fully  restored  to  their  pristine  vigor  and 
force  all  the  principles  of  construction  of 
those  first  two  cases,  applicable  upon  the 
Inquiry  for  the  intent  as  to  whether  the  right 
of  support  has  been  parted  with.  The  al- 
tered view  as  to  the  nature  of  that  right 
does  not,  in  any  degree,  affect  this  question. 
As  to  this,  the  early  ESnglish  decisions  are 
not,  in  my  opinion,  at  all  discredited,  either 
at  home  or  elsewhere. 

Since,  to  my  mind,  the  certain  import  of 
the  decisions  everywhere  is  to  the  effect 
that  the  right  to  destroy  the  support  rests 
upon  a  grant  by  the  owner  of  the  surface  to 
the  owner  of  tbe  coal  of  an  easement  or 
right  in  the  surface  as  an  appurtenance  of 
the  coal  and  a  consequent  burden  or  servi- 
tude upon  the  surface,  it  becomes  neces- 
sary, I  think,  to  keep  in  view  the  requisites 
of  a  deed  sufficient  to  pass  such  an  interest, 
and  to  test  this  deed  by  the  rules  governing 
the  subject  These  principles  are  impor- 
tant, in  view  of  the  fact  that  the  clause  in 
this  deed,  relied  upon  as  connecting  or  at- 
taching to  the  coal  a  servitude  upon  the 
surface,  contains  not  a  word  relating  to  or 
touching  the  surface.  It  adds  nothing  to 
the  coaL  The  owner  of  the  coal  has  a  right 
to  remove  it  That  right  is  an  incident  of 
his  estate  in  it  We  must  look  at  this  deed« 
and  construe  it  as  the  conditions  were  at  the 
time  of  Its  execution.    Nobody  knew  exactly 


what  the  geological  formations  were  imd^ 
that  land.  Nobody  knew  how  the  coal  laid. 
Its  quantity,  or  the  nature  of  the  overlying 
strata.  Nobody  knew  how  much  coal  it 
would  take  to  support  the  surface.  We  may 
say  that  it  was  probable  that  it  would  take 
some,  as  it  does  almost  everywhere  in  this 
state.  But,  for  aught  that  anybody  knew 
to  the  contrary,  the  conditions  existing  in 
that  tract  of  land  might  have  been  such  as 
to  enable  the  owner  of  the  coal  to  remove 
every  particle  of  it  without  letting  down  the 
surface.  Not  a  word  in  the  clause  purports 
to  grant  any  right  to  injure  or  use  tbe  sur- 
face for  any  purpose  other  that  those  speci- 
fied. None  of  these  extend  to  the  letting 
down  of  the  surface.  As  to  the  removal  of 
the  coal,  that  was  a  power  to  do  something, 
not  to  the  surface,  bilt  to  the  coal — not  to 
the  plaintiff's  property,  but  to  the  defend- 
ant's property.  And  the  thing  authorized 
was  what  he  had  the  right  and  power  to  do, 
by  reason  of  his  ownership  of  that  property. 
It  is  not  pretended  by  anybody  that  the  grant 
of  this  power  is  in  and  of  itself  an  express 
grant  of  any  right  in  the  surface.  Thus  far, 
the  contention  for  the  defendant  rests,  not 
upon  any  grant,  either  express  or  implied, 
but  upon  the  principle  of  estoppel,  which, 
in  my  Judgment,  absolutely  fails  to  reach 
the  question  of  title,  and  is,  therefore,  in- 
applicable to  this  case.  The  alleged  intent 
here  to  grant  an  easement  out  of  the  surface, 
to  be  used  and  enjoyed  in  connection  with 
the  coal,  disclosed  by  the  clause  granting  the 
right  to  mine,  excavate,  and  remove  all  the 
Goal,  is  a  mere  conjecture.  As  it  does  not 
stand  upon  any  language  which  in  any  way 
includes  or  touches  any  part  of  the  surface, 
its  foundation  is  a  mere  presumption.  No 
matter  what  intention  the  grantor  had,  if 
he  did  not  express  it  in  the  deed,  it  is  not 
effective.  A  deed  never  carries  any  inter- 
est or  estate  in  land  except  by  words  of  ex- 
press grant,  or  words  which  amount,  in  legal 
effect,  to  a  grant  That  a  deed,  in  order  to 
carry  an  estate  or  interest,  must  contain 
operative  words  of  grant  is  a  rule  from 
which,  the  courts  can  never  depart  Even 
when  aided  by  a  statute,  requiring  deeds  to 
be  liberally  construed,  this  essential  element 
must  still  appear. 

"Sec.  313.  The  courts  will  construe  the 
words  used  by  the  parties  so  as  to  give  effect 
to  the  deed,  if  possible.  'The  Judges  have 
been  astute  to  carry  the  Intent  of  the  parties 
into  execution,  and  to  give  the  most  liberal 
and  benign  construction  to  deeds,  "ut  res 
magis  valeat"  '  Upon  this  principle  a  feoff- 
ment or  a  bargain  and  sale  from  a  parent 
to  a  child,  to  take  effect  after  the  death  of 
the  parent,  may  be  held  to  be  a  covenant  to 
stand  seised  to  tbe  use  of  the  parent  for  life, 
because  a  deed  of  bargain  and  sale  would 
be  void.  A  release  to  one  not  in  possession, 
if  made  for  a  valuable  consideration,  will 
be  construed  to  be  a  bargain  and  sale,  or  a 
covenent  to  stand  seised,  by  which  the  estate 
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might  pass.  And  so  a  deed  of  lease  and  re- 
lease has  been  held  to  be  a  covenant  to 
stand  seised  to  uses  where  the  consideration 
was  a  good  one.  A  deed  which  cannot  take 
effect  as  a  bargain  and  sale,  for  want  of  a 
pecuniary  consideration,  may  be  given  effect 
as  a  covenant  to  stand  seised  if  there  is  a 
consideration  of  blood.  In  Massachusetts, 
where  a  valuable  consideration  is  sufficient 
to  support  a  covenant  to  stand  seised,  a  deed 
of  bargain  and  sale  may  operate  as  a  cove- 
nant to  stand  seised  when  it  is  necessary  that 
it  should  have  that  effect  in  order  to  carry 
out  the  manifest  intention  of  the  parties. 

"Sec.  314.  A  deed  without  words  of  con- 
veyance passes  no  title.  In  some  states 
it  is  provided  by  statute  that  any  Instrument 
in  writing  signed  by  the  grantor  is  effectual 
to  transfer  the  legal  title,  if  such  was  the 
intention  of  the  grantor,  to  be  collected  from 
the  entire  instrument  But,  even  under  such 
statutes,  some  words  of  conveyance  are 
necessary.  The  statute  does  not  wholly  dis- 
pense with  the  use  of  words  operative  to  con- 
vey, but  simply  imposes  upon  the  courts  the 
duty  of  construing  liberally  the  words  em- 
ployed as  words  of  transfer.  An  assignment 
of  a  deed,  indorsed  thereon,  does  not  convey 
any  interest  In  the  lands  therein  described. 
In  equity  it  might  entitle  the  assignee  to  a 
decree  for  a  specific  performance,  but  it  can- 
not operate  as  a  transfer  of  the  legal  title. 

"Sec.  315.  If  an  Instrument  has  no  words 
of  conveyance,  the  courts  have  no  right  to 
put  them  in  by  interpretation.  'Courts  can- 
not make  contracts  for  parties.  It  is  not 
their  province  to  write  in  an  instrument 
words  which  will  make  it  operative  as  a  deed, 
where  none  of  that  character  have  been  writ- 
ten by  the  parties  themselves.  The  rule  that 
courts  will  so  construe  an  instrument  as  to 
make  it  effective  does  not  mean  that  courts 
shall  inject  into  it  new  and  distinct  provi- 
sions.* 

"Sec.  316.  A  deed  does  not  bind  a  person 
signing  it  unless  it  contains  words  expressive 
of  an  intention  to  convey  some  estate,  title 
or  interest  'It  has  been  said  that  the  sign- 
ing of  a  deed  manifests  the  intention  of  the 
signer  to  be  bound  by  it  and  that  the  courts 
should  construe  every  instrument  so  as  to 
give  effect  to  the  intention  of  the  parties  to 
It  But  the  intention  of  the  parties  to  a 
written  contract  must  be  derived  from  the 
language  of  the  contract  itself;  and,  where 
there  is  nothing  in  the  deed  to  show  an  un- 
dertaking on  the  part  of  one  of  the  signers 
to  convey,  we  do  not  see  very  clearly  that 
his  signature  manifests  a  purpose  to  make  a 
conveyance.  Where  the  title  is  in  one  per- 
son, and  the  consent  of  another  Is  essential, 
under  the  law,  to  convey  such  title,  and  such 
other  signs  the  deed,  his  name  not  appearing 
thereon  as  a  grantor,  the  signature,  it  would 
seem,  would  merely  manifest  his  consent  to 
the  conveyance.'.  Merjely  signing,  sealing, 
and  acknowledging  an  instrument  in  which 
another  person  is  grantor  is  not  sufficient 


••Sec.  317.  If  from  the  whole  deed  the 
grantor  appears  to  be  named  as  such,  and 
his  Intention  to  convey  is  manifest,  the  deed 
is  not  void,  though  his  name  does  not  ap- 
pear In  its  proper  place  in  the  granting 
clause.  Thus,  where  a  conveyance  is  in  the 
form  of  an  indenture  between  the  person  who 
signs  It  as  grantor,  of  one  part  and  a  person 
named  as  grantee,  of  the  other  part  the 
omission  of  the  gn'antor's  name  in  the  grant- 
ing clause,  when  It  appears  in  the  covenant 
of  warranty  as  well  aa  in  the  testimo- 
nium clause,  is  not  a  fatal  defect  The  re- 
ceipt of  the  consideration  by  a  person  who 
signed  a  deed,  but  did  not  Join  in  It  as  a 
grantor,  does  not  operate  to  give  effect  to  the 
deed  as  his  conveyance. 

••Sec.  318.  A  deed  by  a  husband  in  his 
own  name  only,  conveying  his  wife's  land 
in  fee,  In  which  she  does  not  Join,  though 
she  affixes  her  signature  and  seal,  is  not  a 
conveyance  of  her  estate  In  fee.  Her  signa- 
ture, *in  token  of  her  relinquishment  of  all 
her  right  In  the  bargained  premises,'  or  *in 
token  of  her  release  of  doWer,'  does  not  con- 
vey her  title  in  fee,  nor  bar  her  from  assert- 
ing her  title.  That  it  was  her  intention  to 
convey  her  estate  in  fee  is  not  sufficient  un- 
less this  intention  is  expressed  In  the  deed. 
Such  Intention  will  not  enable  a  court  of 
chancery  to  correct  the  mistake  and  decree 
the  execution  of  a  perfect  deed.  The  sign- 
ing of  the  deed  by  the  wife  at  most  merely 
signifies  her  consent  to  the  conveyance.  It 
does  not  convey  any  interest  or  estate  she 
has  in  the  granted  land.  Under  statutes 
which  provide  that  a  conveyance  by  a  mar- 
ried woman  may  be  made  with  the  written 
consent  of  her  husband,  it  is  held  that  this 
consent  is  sufficiently  manifested  by  his 
signing  a  deed  by  which  his  wife  conveys 
her  separate  property,  though  he  Is  not 
named  as  a  party  to  the  deed.  The  husband 
has  nothing  to  convey,  and  his  assent  to  the 
conveyance  by  his  wife  is  all  that  is  required. 
The  case  is  very  different  when  the  legal  in- 
terest or  estate  is  in  the  wife,  and  she  does 
not  Join  in  the  deed,  or  use  any  words  mani- 
festing an  intention  to  convey  such  interest 
or  estate,  but  merely  signs  a  deed  which  pur- 
ports to  be  a  conveyance  by  the  husband 
alone. 

•*Sec.  319.  A  wife  cannot  bar  her  right 
of  dower  by  signing  and  sealing  her  hus- 
band's deed  without  any  words  of  convey- 
ance or  of  release  by  her  of  dower.  By 
usage,  however,  in  New  Hampshire,  a  wife 
may  bar  her  dower  by  signing  her  husband's 
deed  without  any  words  of  conveyance  or 
release.  The  words,  'in  token  of  her  free 
consent,'  used  at  the  conclusion  of  a  deed,  do 
not  sufficiently  express  her  Intention  to  bar 
her  right  of  dower,  nor  do  the  words,  *I 
agree  in  the  above  conveyance.'  If  a  wife, 
having  an  estate  in  fee,  executes  a  deed  of  it 
with  her  husband,  both  Joining  in  the  grant' 
Ing  part  of  the  deed,  the  fact  that  the  wife 
also  releases  dower  and   homestead   in   the 
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panted  i)remlses  does  not  restrict  her  con- 
veyance to  these  Interests,  but  the  deed  passes 
the  title  of  the  wife  In  fee." 

Jones'  Law  of  Real  Prop.  In  Convey.  IB 
S1S-S19. 

A  deed  can  never  convey  a  thing  to  which 
it  makes  no  reference  and  does  not  purport 
by  any  lan^age  to  pass.  This  deed  does  not 
grant  a  right  to  let  down  the  surface,  either 
in  express  terms  or  any  other  language 
touching  or  relating  to  the  surface.  The 
tight  of  support  belongs  to  the  surface,  no 
matter  how,  whether  by  reservation  or  ex 
jure  naturae.  It  cannot  be  parted  with  ex- 
cept by  cutting  it  out  of  the  surface.  A 
deed  which  malces  no  reference  to  the  sur- 
face cannot  by  any  possibility  take  any- 
thing out  of  it  In  the  clause  relied  upon 
here  there  is  no  word  which  either  expressly 
or  Impliedly  touches  the  surface.  No  matter 
what  Intention  GriflSn  had  with  reference  to 
this  right  of  support,  if  he  did  not  use  lan- 
guage which  touches  it,  relates  to  it,  carries 
It  away,  the  defendant  did  not  obtain  it. 
"Nothing  passes  by  a  deed  except  what  Is 
described  In  it,  whatever  the  intention  of  the 
parties  may  have  been.  Though  parol  evi- 
dence Is  often  admissible  to  ascertain  what 
lands  are  embraced  in  the  description,  such 
evidence  cannot  make  the  deed  operate  upon 
land  not  embraced  in  the  descriptive  words. 
A  deed  described  the  land  conveyed  as  begin- 
ning at  a  certain  rock,  and  running  thence 
one  mile  east,  one  mile  north,  one  mile  west, 
and  one  mile  south,  to  the  place  of  begin- 
ning, and  also  stated  that  it  was  the  land 
set  off  to  a  certain  Indian  under  a  treaty 
with  the  government  The  Indian  had  pre- 
viously selected  his  land  as  'a  tract  one 
mile  square,  the  exact  boundaries  of  which 
may  be  defined  when  the  surveys  are  made.' 
After  the  deed  was  given,  the  Indian's  land 
was  located  and  patented  so  as  to  include  a 
section  not  in  the  form  of  a  square,  no  part 
of  which  lay  within  the  boundaries  named 
in  said  deed.  It  was  held  that  the  deed,  be- 
ing for  a  spedflc  tract  of  land,  could  not 
be  construed  to  convey  the  grantor's  inter- 
est In  the  land  actually  patented  to  the 
Indian.  That  one  parcel  or  some  portion 
of  the  lands  is  not  described  with  sufficient 
certainty  does  not  Invalidate  the  deed  as  to 
other  parcels  that  are  sufficiently  described." 
Jones'  Law  of  Real  Prop.  Convey.  §  325. 
Not  only  must  a  deed  by  some  langruage  used 
in  it  Include  the  thing,  title  to  which  is  set 
up  under  It;  but  the  language  must  be  cer- 
tain. It  is  not  enough  that  a  man  has  a 
piece  of  land  or  other  property  and  makes  a 
deed  conveying  land  to  another  man.  Be- 
cause it  appears  that  he  Intended  to  convey 
something,  the  courts  cannot  permit  a  resort 
to  parol  evidence  to  show  what  he  Intended 
to  grant  What  he  intended  to  grant  must 
be  shown  by  the  language  of  the  instrument, 
and  parol  evidence  can  only  be  used  for  the 
purpose  of  identifying  that  which  is  described 
in  the  deed — applying  the  description  to  its 
53  8.B.-4S 


subject-matter.  Jones'  Law  of  Real  Prop. 
Convey.  §  323;  Mathews  v.  Jarrett,  20  W. 
Va.  415;  Westfall  v.  Cottrllls,  24  W.  Va. 
763;  Dickens  v.  Barnes,  79  N.  0.  490; 
Brown  v.  Coble,  7d  N.  C.  39. 

The  suggestion  that  a  deed,  even  where 
there  are  terms  touching  property  or  property 
rights  claimed  under  it,  will  pass  title  there- 
to by  anything  but  a  necessary  Implication, 
where  there  are  no  words  of  express  grant, 
is  inconsistent  with  a  rule  of  law  applicable 
to  the  construction  of  all  muniments  of  title. 
The  phrases  "plain  implication"  and  "neces- 
sary Implication"  have  exactly  the  same 
meaning  when  used  In  reference  to  the  con- 
struction of  such  instruments.  By  these  Is 
not  meant  a  physical  necessity,  but  a  logi- 
cal necessity.  Where  a  clause  is  enlarged 
in  its  effect  beyond  the  Import  of  the  words 
used,  on  the  theory  of  an  intent  established 
by  implication,  it  must  be  necessary  to  so 
enlarge  it  in  order  to  give  effect  to  the  plain 
and  express  provisions  of  other  clauses,  or 
the  probability  of  Intent  must  be  so  strong  that 
the  contrary  thereof  cannot  be  supposed. 
In  Wilkinson  v.  Adam,  1  Ves.  &  B.  422,  466, 
Lord  Eldon  said:  "With  regard  to  that  ex- 
pression 'necessary  implication'  I  will  repeat 
what  I  have  before  stated  from  a  note  of 
Lord  Hardwlcke's  judgment  In  Carlton  v. 
Helller :  That  in  construing  a  will  conjecture 
must  not  be  taken  for  implication;  but 
necessary  implication  means,  not  natural  ne- 
cessity, but  so  strong  a  probability  of  inten- 
tion, that  an  intention  contrary  to  that, 
which  is  imputed  to  the  testator,  cannot  be 
supposed."  An  intent  by  implication  cannot 
be  Ingrafted  upon  the  whole  instrument  be- 
cause it  is  barely  probable  that  the  grantor  In- 
tended the  words  to  have  such  broader  mean- 
ing and  effect  It  is  well  settled  that  a  more 
liberal  rule  obtains  in  the  construction  of 
wills  than  in  the  construction  of  deeds. 
There  is  never  any  presumption  that  a  man 
granted  a  thing  by  deed.  The  presumption 
is  that  he  did  not,  unless  the  language  of  the 
deed  Includes  it  Nothing  will  ever  be  added 
to  a  deed  upon  the  mere  presumption  that 
the  grantor  Intended  to  dispose  of  property; 
but  in  the  law  of  wills  there  is  a  presump- 
tion that  a  man  who  has  made  a  will  intend- 
ed to  dispose  of  his  whole  estate  and  not  die 
intestate  as  to  any  of  it  Another  rule  is 
that,  when  a  will  contains  language  relat- 
ing to  children,  there  is  a  presumption  that 
the  testator  did  not  intend  to  give  his  prop- 
erty to  strangers  in  preference,  to  his  chil- 
dren. But  even  In  these  cases  the  lax  rule 
contended  for  here  does  not  apply.  Though 
a  will  is  aided  by  this  presumption  as  to 
the  intent  of  the  testator,  his  whole  estate 
does  not  pass,  nor  are  his  children  preferred 
to  strangers  in  the  case  of  doubtful  language, 
unless  the  intent  to  that  effect  appears  by 
necessary  implication.  "There  may  be  a 
legacy  given  by  implication,  but  to  ralsp 
such  implication  it  must  be  necessary  to  do 
so  in  order  to  carry  out  a  manifest  and  plaJin 
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intent  of  the  testator  which  would  fail  un- 
less such  implication  be  allowed."  Bart- 
lett  T.  Patton,  83  W.  Va.  72,  10  S.  B.  21,  5  L. 
R.  A.  523.  This  rule  was  applied  in  the  case 
just  mentioned,  in  the  very  face  of  the  pre- 
sumption that  the  testator  did  not  intend 
to  die  intestate  as  to  any  part  of  his  property. 
"Since  the  courts  endeavor  to  ascertain  the 
intention  of  testator  from  his  whole  will, 
rather  than  disjointed  parts  thereof,  and 
enforce  this  intention,  if  lawful,  when  thus 
ascertained,  it  follows  that  it  is  possiblie 
for  testator  to  dispose  of  property,  not  by 
any  formal  disposition  in  his  will,  but  by 
necessary  implication  from  his  will  taken 
as  a  whole.  The  presumption  is  very  strong, 
however,  against  his  having  intended  any 
devise  or  bequest  which  he  has  not  set  forth 
in  his  will.  There  must,  as  has  been  quoted 
in  recent  cases,  be  a  probability  arising  from 
the  whole  will  that  testator  intended  to 
make  the  bequest  or  devise,  which  he  has 
not  set  forth  expressly,  so  strong  that  it  can- 
not be  supposed  that  any  other  intention 
existed  in  the  mind  of  testator."  Page  on 
Wills,  §  468;  McMlchael  v.  Pye,  75  Ga.  189; 
Reinhardt's  Estate,  74  Cal.  365,  16  Pac.  13; 
Bneberg  v.  Carter,  98  Mo.  647,  12  S.  W. 
522,  14  Am.  St  Rep.  6G4 ;  Barnhard  v.  Bar- 
low, 50  N.  J.  Eq.  131,  24  Atl.  912 ;  De  Silver's 
Estate,  142  Pa.  74,  21  Ati.  882 ;  Sutherland 
V.  Sydnor,  84  Va.  880,  6  S.  B.  480;  BarUett 
V.  Patton,  33  W.  Va.  71,  10  S.  E.  21,  5  L.  R, 
A.  523;  Wilkinson  v.  Adam,  1  Ves.  &  B. 
445;  Boston  Safe  Deposit  &  Trust  Co.  v. 
Coffin,  152  Mass.  95,  25  N.  B.  30,  8  L.  R.  A. 
740 ;  Masterson  v,  Townshend,  123  N.  T.  458, 
25  N.  B.  928,  10  L.  R,  A.  816;  Goodrlght  v. 
Hoskins,  9  East,  306;  Jackson  v.  Billinger, 
18  Johns.  (N.  Y.)  386;  In  re  SpringjQeld 
(1894)  3  Ch.  603,  64  L.  J.  Ch.  (N.  S.)  201; 
Smith's  Trusts,  L.  R.  1  Eq.  79;  Blake's 
Trusts,  L.  R.  3  Eq.  799". 

Another  proposition  to  be  remembered  is 
that  even  ki  the  constructions  of  wills,  liberal 
as  are  the  rules,  a  court  can  never  go  out- 
side of  the  language  of  the  will  and  make 
it  pass  something  or  pass  a  thing  to  some- 
body, on  the  bare  ground  of  a  probability  that 
the  testator  intended  to  do  so.  The  intention 
must  be  gathered  from  the  language  of  the 
will,  and  that  language  must  either  give 
the  thing  expressly  or  by  necessary  impli- 
cation. By  the  use  of  the  term  "expressly" 
it  is  not  meant  that  it  shall  be  given  by  any 
particular  formula  of  words,  but  only  that 
the  intent  must  be  shown  by  express  lan- 
guage, which  language  must  reach  to  and  in- 
clude the  object  of  the  donation,  the  person  to 
whom  the  thing  is  given,  and  must  also  take  in 
by  some  form  of  description  the  thing  to  be 
given.  Neither  of  these  can  be  supplied, 
except  by  necessary  implication,  and  that 
implication  must  arise  from  some  intent 
plainly  expressed  somewhere  in  the  will, 
under  the  rule  that  in  construing  a  will  all 
its  parts  must  be  considered.  When,  be- 
ing so  consid^edy  something  must  be  sup- 


plied which  is  not  expressed  in  any  form, 
in  order  to  effectuate  the  general  intent,  it 
is  necessarily  implied.  That  is  the  only  way 
a  thing  not  expressed  In  a  will  can  be  added 
to  it,  and  that  addition  must  be  founded  up- 
on an  express  intent  in  the  deed  as  to  other 
matters  in  some  way  connected  with  the 
particular  matter.  Nothing  can  be  added 
upon  any  theory  of  intent  not  derived  from 
the  language  of  the  will,  no  matter  how 
clear  it  may  appear  from  something  outside 
of  the  will  that  It  was  intended.  "In  the 
Interpretation  of  a  will,  the  true  inquiry 
is,  not  what  the  testator  meant  to  express, 
but  what  do  the  words  used  express.  When 
the  language  of  the  testator  is  plain  and 
his  meaning  clear,  the  coiurts  can  do  nothing 
but  carry  out  the  will  of  the  testator,  if  it 
be  not  inconsistent  with  some  rule  of  law." 
Couch  V.  Eastham,  29  W.  Va.  784,  3  S.  E. 
23.  Such  is  the  strictness  of  the  rule  In 
testamentary  alienation  by  implication.  It 
must  be  more  strict  In  alienations  by  deed, 
because  they  are  unaided  by  the  presump- 
tions as  to  intent  as  already  stated.  If  any 
such  rules  are  at  all  applicable  to  deeds, 
they  must  be  of  very  limited  application. 
No  author,  so  far  as  I  can  see,  mentions 
them  among  the  rules  given  for  the  con- 
struction of  deeds.  E)very  deed,  of  course, 
carries  with  it  everything  naturally  or  arti- 
ficially attached  to  the  property  conveyed. 
This  does  not  stand  upon  any  rule  of  con- 
veyance by  implication.  It  Is  an  express 
conveyance,  because  the  things  that  go  with 
the  land  are  parts  of  the  land.  I  know  of 
no  instance  in  which  a  piece  of  property,  not 
mentioned  in  the  deed  in  some  way,  has  ever 
been  held  to  have  passed  by  it,  nor  in  which 
any  person  not  made  a  grantee  in  a  deed 
by  some  sort  of  expression,  has  ever  been 
permitted  to  take  property  under  It.  As 
the  liberal  rules  above  mentioned  as  being 
applicable  to  wills  do  not  apply  to  deeds, 
nothing  can  be  held  under  a  deed,  unless 
it  be  conveyed  by  express  words  of  grant, 
or  by  some  language  or  provision  which  is, 
in  legal  effect,  the  equivalent  of  a  grant 
Such  other  language  or  clause  must  be  equiva- 
lent in  the  sense  that  it  shows  express  in- 
tent, not  mere  possible  or  probable  intent, 
to  part  with  the  thing  claimed  under  it  It 
is  not  enough  that  it  grants  the  right  to  do 
some  other  thing.  It  must  show  intent  to 
part  with  the  very  thing  claimed.  The  grenit 
of  a  right  to  a  man  to  remove  his  own  coal 
is  very  different  from  the  gn'ant  to  him  of 
a  right  to  let  down  the  surface  belonging 
to  another  person,  and  it  does  not  necessarily 
mean  that  the  surface  shall  be  let  down  or 
may  be  let  down. 

Such  is  the  result  of  proper  application 
of  the  rules  of  law,  if  the  words  of  the 
clause,  "together  with  the  right  to  enter  upon 
and  under  said  land  and  to  mine,  excavate, 
and  remove  all  of  said  coal,"  be  given  their 
full  force  and  effect  according  to  their  ordi- 
nary   and   plain   meaning.    If   we   say   the 
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grantor  thereby  authorized  the  removal  of 
every  pound  of  coal  under  the  lahd»  it  Is  noi 
enough  to  carry  the  right  to  let  down  the 
surface,  for  the  language  falls  short  of  grant* 
Ing  any  right  to  let  it  down.  But,  be  this 
as  it  may,  the  very  latest  English  authori- 
ties say  no  mere  grant  of  any  powers  to  work 
the  mines,  however  broad  and  ample  they 
may  be,  will  be  accepted  by  the  courts  as 
showing  intent  to  part  with  the  right  of  suj)- 
port  The  present  state  of  the  law  is  ex- 
pressed by  Lord  Chancellor  Halsbury,  in  New 
Sharlston,  etc.,  Co.  v.  Earl  of  Westmoreland 
decided  by  the  House  of  Lords  in  1900,  re- 
ported in  L.  R.  2  Chy.  D.  (1904)  443,  as  a 
note  to  Bishop  Auckland,  etc..  Society  v.  But- 
terknowle,  etc.,  Co.,  as  follows:  "My  Lords, 
the  state  of  the  law  is  now,  by  the  decisions 
which  have  been  referred  to,  perfectly  clear. 
The  mere  fact  of  giving  a  right  to  sink  pits 
and  to  work  or  get  coal  does  not  of  itself 
establish  a  right  to  get  rid  of  the  common- 
law  right  of  the  surface  owner  to  have  his 
surface  undisturbed.  That  Is  a  plain  propo- 
sition of  law,  and  when  one  approaches  the 
question  from  that  point  of  view  it  is  mani- 
fest that  in  each  of  the  cases  that  have  been 
referred 'to  the  learned  judges  were  talking 
of  the  particular  instruments  they  had  then 
to  construe,  and  their  problem  was  to  find 
out  whether  by  the  express  language  of  the 
grant,  or  by  that  which  might  be  construed 
to  be  the  general  effect  and  Intent  of  the 
whole  Instrument,  there  was  a  power  t* 
Interfere  with  that  common-law  right  I  do 
not  think  that  those  principles  were  so  firmly 
established  some  10  or  20  years  ago  as  they 
are  now ;  but  that  is  the  proposition  of  law, 
and  it  must  be  applied  to  the  particular  in- 
strument which  the  court  has  to  construe 
in  each  case.  In  this  instrument,  my  Lords, 
I  confess  I  am  wholly  unable  to  find  any  such 
permission  to  let  down  the  surface.  One  ob- 
servation which  lies  very  plainly  before  one 
is  that  there  is  no  express  permission  to  do  it, 
and  if  the  arrangement  between  the  parties 
was  that  it  was  contemplated,  it  is  not,  as 
was  pointed  out,  I  think,  in  Love  v.  Bell,  9 
App.  Cas.  286,  an  immaterial  circumstance 
that  it  is  not  mentioned  when  they  are  deal- 
ing with  such  a  subject,  and  dealing  with  it 
in  such  a  way  as  would  naturally  suggest  the 
question  whether  that  is  to  be  the  state  of 
relations  between  the  parties — the  lessor  and 
lessee,  or  the  vendor  and  vendee,  as  the  case 
may  be.  The  absence  of  such  an  express 
permission  is  not  without  Its  significance. 
Then  we  have  to  deal  with  the  question 
whether  upon  the  whole  instrument  we  can 
discover  from  its  language  that  the  parties 
did  contemplate  giving  the  right  to  let  down 
the  surface.  My  Lords,  I  can  find  no  such 
right  here;  and  It  appears  to  me  that,  apply- 
ing the  principle  of  Davis  v.  Treharne,  6 
App.  Cas.  460,  and  the  long  line  of  cases 
which  may  have  now  settled  the  law.  It  would 
be  a  reversal  of  what  has  been  so  settled  if 
your  Lordships  were  to  assume^  or  from  any- 


thing that  you  can  find  in  this  deed  to  imply, 
a  right  to  let  down  the  surface.  It  appears 
to  me  that  the  law  upon  the  question  must 
now  be  regarded  as  settled,  and,  there  being 
no  express  permission,  the  onus  lies  on  the 
person  who  says  he  has  a  right  to  do  so  to 
show  something  In  the  Instrument  which 
gives  him  that  right" 

In  Bishop  Auckland,  etc..  Society  v.  Butter- 
knowle,  etc.,  Co.,  L.  R.  Ch.  D.  (1904)  419,  424, 
Farwell,  J.,  said:  "Words,  however  large, 
applicable  to  the  right  of  working  and  privi- 
leges connected  with  it  and  compensation  for 
the  exercise  of  such  right  and  privileges  are 
not  enough,  at  any  rate,  if  the  words  used 
are  fairly  applicable  to  the  ordinary  course 
of  working  and  nothing  more."  In  the  same 
case  (pages  435,  436,  440)  Vaughan  Williams, 
L.  J.,  said:  'The  keynote  of  the  law  which 
controls  the  relations  of  surface  owners  an^ 
mineral  owners  is  as  stated  by  Lord  Hals- 
bury  in  ]New  Sharlston  Collieries  Co.  v.  Earl 
of  Westmoreland,  namely,  that  'the  mere  fact 
of  giving  a  right  to  sink  pits  and  to  work  or 
get  coal  does  not  of  itself  establish  a  right 
to  get  rid  of  the  common-law  right  of  the 
surface  owner  to  have  his  surface  undis- 
turbed.' This  law  does  not  exclude  the  ob- 
ligation of  the  court  to  ascertain  the  mean- 
ing of  the  parties  to  a  contract,  whether  such 
contract  is  embodied  in  an  act  of  Parliament 
or  not ;  but  the  'letting  down*  of  the  surface 
by  underground  workings  is  so  injurious  to 
the  user  of  the  surface  by  the  surface  owner 
that  it  is  not  reasonable  to  construe  a  con- 
tract as  giving  the  mineral  owner  this  right 
unless  the  words  of  the  contract  make  this 
plain,  either  by  express  words  or  by  impli- 
cation. The  surface  owner  has  by  common 
law  a  right  to  have  the  surface  supported 
by  the  subjacent  lands.  It  is  not  reasonable 
to  suppose  that  the  surface  owner-  intends 
to  give  up  a  right  so  Important  for  the  'user* 
of  the  surface  without  adequate  consider- 
ation, and  the  courts  do  not  easily  come  to 
the  conclusion  that  it  is  the  intention  of  a 
contract  to  give  up  this  right  to  support,  and 
therefore,  in  construing  a  contract  intended 
to  determine  the  relative  rights  of  the  surface 
owner  and  the  owner  of  the  subjacent  land, 
it  is  fitting  to  take  into  consideration,  not  on- 
ly the  words  of  the  contract,  but  the  nature 
of  the  right  which  it  is  sought  to  say  the 
contract  Intends  that  the  surface  owner  shall 
surrender.  In  this  case  there  are  no  express 
words  giving  a  right  to  the  mineral  owner 
to  let  down  the  surface,  so  it  becomes  neces- 
sary to  see  if  the  words  of  the  contract  em- 
bodied in  the  act  of  Parliament  are  such  as 
to  make  it  plain  that  it  was  the  intention 
of  the  parties  thereto  that  the  surface  own- 
er should  sm'render  the  right  of  support. 
•  •  ♦  The  case  is  near  the  border  line; 
but  I  am  not  prepared  to  hold  that  the  terms 
of  the  compensation  clause  are  sufildently 
plain  and  unequivocal  to  make  it  right  that 
we  should  hold  that  there  is  by  necessary 
Implication  power  given  to  the  mineral  own- 
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er  to  let  down  tbe  surface  In  a  case  In  which 
there  is  no  express  power,  and  the  general 
powers  constraed  by  themselves  would  not  in- 
clude snch  a  power.  I  think  the  decision  of 
Farwell,  J.,  ought  to  be  afiirmed."  In  the 
same  case  Romer,  L.  J.,  said:  "General  pow- 
ers of  working  conferred  by  the  act  on  the 
mine  owner,  however  large,  will  not  be  held 
to  take  away  the  right  of  support,  if  the 
general  powers  are  not  inconsistent  with  the 
right  •  •  •  And  all  I  need  say  is,  after  a 
careful  consideration  of  the  compensation 
clause  in  the  present  case,  that  the  Legisla- 
ture has  not  made  it  clear  that  It  was  con- 
templating compensation  for  damage  arising 
from  letting  down  the  surface.  The  words, 
*8earchlng  for,  winning,  and  working  the 
mines  and  quarries  within  and  under  thehr 
respective  allotments'  are  quite  general,  and 
J  cannot  gather  from  the  use  of  the  word 
'working'  (a  very  general  word  and  of  large 
import),  even  coupling  it  expressly  with  the 
word  'under'  the  allotments,  that  the  Legis- 
lature must  have  contemplated  damage  aria^ 
Ing  from  letting  down  the  surface.'^ 

It  Is  to  be  observed  that  the  case  Just  quot- 
ed from  follows  Bishop  Auckland,  etc 
Society  v.  Butterknowle,  etc.,  Co.,  decided  in 
1900,  which  took  for  its  keynote  Bell  v.  Love, 
9  App.  Cas.  286,  decided  by  the  House  of 
Lords  in  1884.  Lord  Chancellor  Selbome  bas- 
ed his  opinion  In  that  case  upon  Harris  v. 
Ryding,  Dugdale  v.  Robertson,  Davis  v.  Tre- 
hame,  and  Duke  of  Buccleugh  v.  Wakefield, 
passing  over,  in  silence,  Eadon  v.  JefTcock, 
Taylor  v.  Shafto,  and  Shafto  v.  Johnson,  as 
did  also  Lofds  Watson  and  Bramwell.  His 
interpretation  of  Davis  y.  Trehame  was  as 
follows:  'In  the  same  case  [Davis  v.  Tre- 
harne],  two  pages  later.  Lord  Blackburn  deals 
with  the  question  which  there  arose,  and  on 
this  principle:  That  when  the  person  on 
whom  the  burden  of  proof  lies  has  to  satisfly 
it,  he  will  not  be  able  to  do  so  merely  by 
showing  that  there  are  words,  however  large, 
applicable  to  the  right  of  working,  and  priv- 
ileges connected  with  it,  and  compensation 
to  be  paid  for  working  and  for  the  use  of 
those  privileges,  which  may  receive  full 
effect  consistently  with  the  right  of  support 
I  will  not  refer  in  detail  to  that  passage. 
It  is  in  accordance  with  what  is  to  be  found 
in  other  authorities."  Lord  Bramwell  said: 
"If  there  had  been  nothing  more  in  the  act 
the  dean  and  chapter  would  have  had  no 
right  to  touch  the  surface  to  get  the  minerals. 
And  if  all  the  right  the  act  gave  them  was  to 
use  such  part  of  the  surface  as  was  necessary 
to  get  the  minerals  they  would  have  no  right 
in  getttog  them  to  let  down  the  surface.  In 
other  words,  when  the  ownership  of  the  soil 
generally  and  of  the  minerals  is  severed,  the 
mineral  owner  has  no  rights  as  against  the 
surface  in  getting  the  minerals  except  what 
the  instrument  of  severance  gives  him,  and 
if  it  gives  the  right  to  get  the  minerals,  with- 
out more,  there  is  no  right  to  let  down  the 
surface.**    All  these  late  decisions  emphasize 


the  proposition  that  the  intent  to  be  ascertain- 
ed is  that  the  surface  may  be  let  down — ^not 
that  the  coal  may  be  removed  or  that  large 
powers  may  be  exercised  under  ground;  and 
occasionally  there  is  an  intimation  to  the 
effect  that  even  such  intent  is  not  enough, 
and  that  ample  compensation  for  that  aside 
from  the  consideration  recited  in  the  deed, 
must  appear  to  have  been  specially  provided 
for.  Thus,  in  Bell  v.  Love,  9  App.  Cas.  286, 
Lord  Watson  said:  "The  terms  of  the  res- 
ervation to  the  dean  and  chapter  of  Durham 
present  a  marked  contrast  to  the  broad  and 
comprehensive  terms  of  the  clause  with  which 
the  House  had  to  deal  in  Duke  of  Buccleugh 
Y.  Wakefield,  a  clause  which,  to  use  the  words 
of  Lord  Hatherly,  conferred  the  'largest 
imaginable  power*  upon  tbe  owner  of  the 
mines;  yet  in  that  case  the  decision  of  the 
House  was  given  in  his  favor,  not  because 
the  clause  per  se  enabled  him  to  work  so  as 
to  cause  subsidence,  but  in  respect  that  its 
powers  were  made  subject  to  the  condition 
that  those  who  worked  the  mines  should 
make  full  compensation  for  all  injury  there- 
by occasioned  to  the  owners  of  the  surface. 
I  concur  in  the  opinion  expressed  by  Mellish, 
L.  J.,  in  Hext  v.  Gill,  that  'no  one  can  read 
the  Judgment  without  coming  to  the  conclu- 
sion that,  If  the  provision  as  to  compensation 
had  not  been  there,  the  House  of  Lords,  not- 
withstanding the  strength  of  the  other  words, 
would  in  all  probability  have  come  to  another 
conclusion.' " 

That  the  grant  of  a  right  to  remove  all  the 
coal  under  the  land  does  not  authorize  letting 
down  the  surface  was  expressly  and  unequiv- 
ocally decided  and  held  in  Aspden  v.  Seddon, 
10  Chy.  App.  397,  a  case  cited  in  the  opinion 
of  the  majority  of  this  court  To  show  this, 
no  more  is  necessary  tlian  a  quotation  from 
that  part  of  the  opinion  of  Mellish,  L.  J., 
which  decides  the  case,  emphasizing  the  lan- 
guage that  states  this  conclusion.  It  reads 
as  follovra:  "Now,  by  the  deed,  all  mines  and 
seams  of  coal,  iron  stone,  and  other  minerals 
are  reserved  to  Stott  with  full  liberty,  power, 
and  authority  for  Stott  and  his  lessees  'to 
search  for,  get,  win,  take,  cart,  and  carry 
away  the  same,  and  sell  or  convert  to  his  or 
their  own  use  the  said  excepted  mines, 
veins,  and  £eams  of  coal,  cannel,  and  iron 
stone,  and  other  mines  and  minerals,  or  any 
of  them,  or  any  x>art  or  parts  thereof,  at  pleas- 
ure, and  to  do  all  things  necessary  for 
effectuating  all  or  any  of  the  aforesaid  pur- 
poses.* These  words  do  certainly  appear  in 
very  plain  terms  to  give  power  to  the  mineral 
owner  to  remove  any  part  of  the  minerals  at 
his  pleasure;  but,  nevertheless,  we  think  that 
we  are  bound  by  the  authorities  to  hold  that 
these  words  are  not  by  themselves  sufiicient 
to  take  away  the  siurface  owner's  right  to 
supiwrt.  If  the  sentence  had  stopped  there, 
these  words  would  be  consistent  with  the 
construction  that  the  mineral  owner  may 
take  away  every  part  of  the  minerals,  pro- 
vided he  can  do  so  without  violating  the  sur^ 
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face  owner's  right  to  support,  but  not  other- 
wise, and  some  further  words  would  be  neces- 
sary to  prove  that  the  intention  of  the  parties 
was  that  the  mineral  owner  should  be  at 
liberty  to  take  away  the  whole  or  any  part  of 
the  minerals,  notwithstanding  he  might  there- 
by let  down  the  surface  or  any  buildings 
thereon.  Accordingly  the  respondents  rely 
on  the  words  which  Immediately  follow  in 
the  deed  as  sufficient  for  this  purpose. 
Those  words  are,  'but  without  entering  up- 
on the  surface  of  the  said  premises,  or  any 
part  thereof,  so  that  compensation  In  money 
be  made  by  him  or  them  for  all  damage  that 
shall  be  done  to  the  erections  on  the  said  plot 
by  the  exercise  of  any  of  the  said  excepted 
liberties  or  in  consequence  thereof.'  As  by 
the  express  words  of  the  reservation  the 
mine  owner  in  working  the  mines  is  not  to 
enter  upon  the  plot  of  land  conveyed  by  the 
deed,  the  damage  to  the  buildings  for  which 
compensation  is  to  be  given  must  be  damage 
to  the  buildings  caused  by  the  removal  of 
the  minerals  reserved,  and  therefore  It  fol- 
lows that  a  right  to  remove  all  the  minerals, 
notwithstanding  the  buildings  above  might 
be  ther^y  damaged,  was  one  of  the  liberties 
reserved  by  the  deed.  In  substance,  the  plain 
meaning  of  the  whole  reservation  seems  to 
us  to  be  that  the  mine  owner  is  to  be  at 
liberty  to  remove  the  whole  or  any  part  of 
the  minerals  at  his  pleasure,  paying  compen- 
sation to  the  surface  owner  for  any  damage 
which  may  be  thereby  occasioned  to  the  build- 
ings of  the  surface  owner,  which  is  equivalent 
to  saying  that  he  may  remove  the  whole  of 
the  minerals,  notwithstanding  the  buildings 
may  be  thereby  damaged,  subject  to  a  liabil- 
ity to  pay  compensation.  We-  do  not  think 
there  Is  any  other  clause  in  the  deed  which 
really  alTects  the  question."  Test  the  lan- 
guage of  the  deed  in  this  case  by  the  opinion 
In  Aspden  v.  Seddon  and  reach  the  conclusion 
declared  by  the  decision  of  this  court  in  this 
case!  It  is  an  utter  impossibility.  Aspden 
V.  Seddon  reiterates  in  plain  terms  the  follow- 
ing declaration  of  Baron  Parke  in  Harris  v. 
Byding,  the  first  reported  case:  "I  do  not 
mean  to  say  that  all  the  coal  does  not  belong 
to  the  defendants,  but  that  they  cannot  get 
it  without  leaving  sufficient  support" 

Strange  as  It  may  seem,  Aspden  v.  Seddon 
is  cited  by  Mr.  MacSwlnney  (339)  for  the 
proposition,  quoted  in  the  majority  opinion, 
to  the  effect  that  the  later  E^llsh  cases  con- 
strue mining  deeds  and  leases  in  a  manner 
different  from  the  "curious  mode"  adopted 
in  the  earlier  ones.  The  decision  was  an 
absolute  necessity  arising  from  the  terms  of 
the  deed.  In  no  other  possible  way  could 
they  be  made  effective.  The  compensation 
clause  could  not  be  referred  to  surface  work- 
ings, for  none  were  authorized.  Hence,  dam- 
age to  the  surface  from  workings  und^neath 
was  the  only  damage  that  could  result  or 
be  compensated.  The  rule  of  presumption 
against  an  Intention  to  part  with  the  right 


of  support,  asserted  in  the  early  casek ,  was 
allowed  to  stand  in  that  case  until  ovc^ome 
by  the  absolute  necessity  of  making  it  yield 
in  order  to  give  effect  to  plain  terms  used 
In  the  d^eed,  utterly  irreconcilable  with  any 
other  construction,  so  far  as  the  court  could 
then  see.  And,  moreover,  whether  Aspden 
V.  Seddon  is  good  law  in  England  to-day 
may  well  be  doubted,  in  view  of  the  opinion 
of  Lord  Davey  in  New  Sharlston,  etc.,  Co.  v. 
Earl  of  Westmoreland,  decided  in  1900,  con- 
curred in  by  Lords  Brampton  and  Robert- 
son, which,  in  part,  reads  as  follows: 
"Speaking  for  myself,  I  cannot  see  why  a 
covenant  providing  a  particular  measure  or 
mode  of  obtaining  compensation  is  in  any 
way  inconsistent  with  the  existence  of  an  ob- 
ligation not  to  let  down  the  surface,  even 
though  that  covenant  extends  b^ond  the 
surface  and  Is  applicable  also,  or  even  ex- 
clusively, to  underground  operations.  The 
use  of  the  words  'by  reason  of  the  exercise 
of  the  powers'  does  not  seem  to  me  to  carry 
It  any  further,  because  It  may  apply  to  any 
incidental  injury  done — ^whether  accidental- 
ly or  willfully  makes  no  difference — ^whilst 
exercising  the  powers.  It  does  not  seem  to 
me  to  give  a  license  to  do  the  injury,  if  you 
say  that  a  person  shall  pay  compensation 
If  he  does  it  A  covenant  to  pay  compensa- 
tion for  doing  a  tiling  which  you  are  prohibited 
from  doing  is  in  no  way  contrary  to  or  in- 
consistent with  the  continuance  of  the  obliga- 
tion not  to  do  it  Indeed,  one  may  go  fur- 
ther and  say  that,  if  the  thing  notwithstand- 
ing the  protdbition  is  done,  there  Is  no  other 
means  by  which  you  can  obtain  a  remedy  for 
what  is  past  (an  injunction,  of  course,  will 
not  extend  to  the  past),  except  by  provision 
for  payment  of  compensation.  Therefore, 
I  do  not  accede  to  the  argument  that  the 
existence  of  a  covenant  for  payment  of  com- 
pensation for  letting  down  the  surface  is, 
whether  It  applies  wholly  or  partially  to  un- 
derground operations  or  not  1b  any  way  in- 
consistent with  the  continuance  of  the  com- 
mon law  obligation."  Lord  Davey's  views 
were  approved  in  Bishop  Auckland,  etc. 
Society  V.  Butterknowie,  etc.,  Ck>.  decided  in 
1904,  and  elaborated  upon  by  Vaughan  Wil- 
liams, L.  J.,  as  follows:  "Be  this  how  It 
may,  it  seems  to  me  that  the  finding  of  Lord 
Esher  that  the  only  damage  which  could  be 
done  by  the  underground  working  would  be 
by  causing  a  subsidence  of  the  surface  does 
not  bind  us  to-day,  because  it  is  a  finding  of 
fact  in  a  particular  case,  arrived  at  by  con- 
sideration of  the  words  of  a  particular  in- 
strument which  had  to  be  construed  in  that 
case,  and  is  not  a  Judgment  laying  down  a 
canon  of  construction.  I  can  conceive  myself 
injuries  which  might  be  caused  by  under- 
ground working  other  than  'letting  down  the 
surface.'  It  seems  to  me  that  imderground 
working  might  affect  the  springs  and 
streams  and  wells  on  the  surface,  and  I  am 
not  sure  that  underground  working  might 
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not  affect  the  surface  or  the  buildings  on 
the  surface  by  vibration,  without  actually 
letting  the  surface  down." 

MacSwinney  on  Mines  was  published  In 
1884,  since  which  time  some  very  important 
cases  have  been  decided,  and  the  tendency 
has  been  strongly  in  the  direction  of  the 
rigidity  of  the  presumption  in  favor  of  the 
retention  of  support.  MacSwinney's  first 
and  second  rules,  quoted  by  Judge  COX,  are 
mere  general  conclusions,  for  which  no  par- 
ticular authority  is  dted  by  him.  The  third 
undertakes  to  set  out  specific  rules,  founded 
upon  authority,  saying:  "Where  the  mine 
owner  Is  relieved  from  liability  for  damage, 
the  surface  owner  may  often  be  presumed  to 
have  been  compensated  by  anticipation." 
He  deduced  this  rule  from  Rowbotham  v. 
Wilson,  and  cited  Richards  v.  Harper,  L.  R.  1 
Exch.  199,  Williams  v.  Bagnall,  15  W.  R. 
272,  Buchanan  v.  Andrew,  L.  R.  2  Sc  &  D. 
286,  and  Bensfield,  etc.,  Board  v.  CJonsett  Co. 
In  the  first,  the  clause  of  release  exonerated 
ftom  liability  "to  any  action  or  actions  for 
damage  on  account  of  working  and  getting 
the  said  mines,  for  or  by  reason  that  the 
surface  of  the  lands  aforesaid  may  be  ren- 
dered uneven  and  less  commodious  to  the 
occupiers  thereof,  by  sinking  In  hollows  or 
being  otherwise  defaced  and  Injured  where 
such  mines  shall  be  worked."  Moreover,  the 
award,  under  which  the  plaintiff  took  his 
title,  contained  the  following  recital:  "The 
said  several  proprietors,  parties  to  these 
presents  and  Interested  in  the  disposal  of 
lands  and  mines  under  the  circumstances 
aforesaid,  having  agreed  with  each  other 
and  being  willing  and  desirous  to  accept 
their  respective  allotments  in  their  several 
situations  hereinbefore  declared,  subject, 
nevertheless,  to  any  Inconvenience  or  In- 
cumbrance which  may  arise  from  the  cause 
aforesaid."  Injury  to  the  surface  resulted 
necessarily  from  giving  effect  to  these  pro- 
visions. In  no  other  way  could  they  have 
had  any  effect,  as  the  court  then  believed. 
There  was  nothing  else  to  which  they  could 
refer,  and  they  extended  to  and  expressly 
mentioned  the  surface  and  injury  thereto. 
Nothing  was  left  to  presumption.  The  sec- 
ond case  ^ent  off  on  an  entirely  different 
point;  the  deed  relied  upon  never  having 
been  recorded  and  the  surface  owner  having 
neither  actual  nor  constructive  notice  of  the 
right  claimed  by  the  mine  owner.  Williams 
Y.  Bagnall  was  like  Aspden  v.  Seddon,  ex- 
cept In  one  particular.  There  was  in  it  a 
clause  releasing  from  liability  Instead  of  one 
providing  for  compensation.  The  deed  al- 
lowed nothing  to  be  done  on  the  surface. 
Hence  the  Injury  contemplated  by  the  re- 
lease was  necessarily  injury  from  under- 
ground working — subsidence.  It  was  a  case 
of  necessary  implication — of  letting  down 
the  surface  or  rejecting  -  part  of  the  deed — 
because  it  could  not  mean  anything  else. 
The  nature  of  Buchanan  v.  Andrew  and  the 
grounds  of  the  decision  are  best  stated  In 


the  following  language  of  Lord  Chancellor 
Hatherly,  taken  from  his  opinion,  delivered 
in  the  Hoiise  of  Lords:  "Your  LordshlpB 
will  see  that  this  express  agreement  to  ex- 
clude claims  for  damage  is  not  c(»iflned  to 
some  particular  description  of  damage,  but 
it  extends  to  any  damage ;  the  words  being 
'and  shall  not  be  liable  for  any  damage.' 
Secondly,  the  feu  contract  particularly  takes 
notice  of  the  buildings,  and  of  the  liability 
of  those  buildings  to  damage  through  the 
workings;  and  it  says  that  the  superior  shall 
not  be  liable  for  any  damage  which  may 
happen  to  any  buildings  then  upon  the  prop- 
erty, or  afterwards  to  be  there.  The  im- 
portance of  that  reference  to  buildings  will 
be  seen  presently,  when  we  come  to  the  lat- 
ter part  of  the  deed  which  relates  to  that 
particular  subject  Thirdly,  the  feu  con- 
tract takes  notice  of  the  modes  of  working 
by  which  such  damage  may  happen,  and  puts 
foremost  *long  wall  workings' — a  remarkable 
thing  because  that  was  not  the  mode  of 
working  actually  in  use,  or  which  ever  had 
been  in  use  there;  and  it  was  a  mode  of 
working  which  would  completely  extract,  if 
it  were  followed,  the  whole  of  the  coal  with- 
out leaving  any  support  whatever,  except 
such  limited  supports  as  might  arise  by 
rubbish  left  in  the  mine,  and  which,  accord- 
ing to  the  evidence  relating  to  this  mine 
would  have  been  clearly  insufficient  to  pre- 
vent damage  by  subsidence.  I  ought  fur- 
ther to  remark  that  the  feu  contract  notices 
two  kinds  of  damage:  The  one  direct  dam- 
age by  the  working  of  the  seams  remaining 
to  be  worked ;  and  the  other  what  I  may  de- 
scribe as  indirect  damage  by  the  subsiding  of 
the  wastes  in  the  two  seams  already  worked,  in 
consequence  of  those  excavations.  The  feu 
contract  deals  with  the  damage  arising  from 
the  loss  of  lateral  support  occasioned  by  work- 
ing in  the  neighborhood,  as  well  as  with  the 
damage  arising  from  the  loss  of  support 
occasioned  by  working  immediately  under 
the  surface  in  question.  Can  anything  i)08- 
sibly  be  more  clear  than  that  the  intention 
of  the  parties  on  both  sides  was  that  the 
superior  was  to  have  the  unrestrained  right 
of  taking  out  the  whole  and  every  part  of 
the  reserved  minerals,  the  whole  risk  of  any 
consequent  damage  being  undertaken  and  to 
be  sustained  by  the  feuar?"  The  deed  pro- 
vided for  "long  wall"  working.  By  that 
method,  all  pillars  were  withdrawn  and  the 
surface  let  down.  It  released  the  mine 
owner  from  all  damage  of  every  kind,  oc- 
casioned by  the  workings.  This  Is  another 
clear  case  of  absolute  necessity  resulting 
from  express  terms  relating  directly  to  the 
surface  and  Injury  thereto  by  subsidence. 
Bensfield,  etc.,  Board  v.  Consett  Co.  was  a 
case  of  injury  to  a  public  highway,  es- 
tablished pursuant  to  a  local  Inelosure  act, 
by  which  a  commons  was  inclosed  and  parti- 
tioned, and  the  mine  owner  released  from 
liability  for  damages  to  the  surface.  The 
court  refused  to  apply  to  the  public  the  rules 
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governing  the  rights  of  individuals,  saying 
It  could  not  have  been  Intended,  that  an  act 
which  appointed  a  public  road  should  at  the 
same  time  legalize  a  public  nuisance  by  in- 
juring the  road.  So  the  principle  of  that 
case  has  no  application  here. 

It  will  be  observed  that  MacSwinney  does 
not  say  a  release  of  liability  will  always, 
and  of  itself,  sufficiently  evidence  intent 
to  part  with  the  right  of  support.  He  would 
not  be  justified,  by  the  authorities  he  cites 
or  any  others,  in  intimating  that  It  will  ever 
do  so.  The  cases  just  analyzed  show  that 
the  liability  for  which  the  release  is  pro- 
vided must  affirmatively  appear  to  be 
liability  for  damages  resulting  from  letting 
down  the  surface.  Not  one  of  them  stops 
short  of  the  disclosure  of  such  intent  by 
express  words  or  necessary  implication. 
They  are  no  authority  for  the  proposition 
that  a  general  release  from  liability  for 
damages,  and  nothing  more,  will  exonerate 
the  mine  owner  from  the  consequence  of 
subsidence,  occasioned  by  him.  Some  later 
cases,  illustrating  the  effect  of  such  a  clause, 
not  only  fail  to  carry  it  so  far,  but  show 
that  it  stops  short  of  that  In  Consett 
Waterworks  Co.  v.  Ritson,  L.  R.  22  Q.  B. 
D.  31,  decided  in  1889,  the  inclosure  act 
under  which  it  arose  provided  that  the  lord 
of  the  manor  should  enjoy  all  mines  and 
minerals  as  fully  and  freely  as  if  the  act 
had  not  passed,  without  paying  damages 
or  making  satisfaction  for  so  doing,  etc., 
and  further  provided  that  the  annual  rental 
of  500  acres  (out  of  about  20,000)  should  be 
set  apart  to  provide  for  the  compensation  to 
which  the  allottees  of  the  surface  might 
thereafter  be  entitled,  any  deficiency  to  be 
made  up  by  means  of  a  rate  levied  upon  the 
allottees.  The  Oourt  of  Queen's  Bench  held 
the  lord  answerable  for  letting  down  the 
surface,  notwithstanding  the  provision  for 
compensation;  but  the  decision  was  re> 
versed  by  the  Court  of  Appeals. 

Conm:ienting  on  the  decision  of  the  Court 
of  Appeals  in  the  Consett  Case,  Vaughan 
Williams,  U  J.,  said,  in  190^  in  Bishop 
Auckland,  etc.,  Society  t.  Butterknowle,  etc., 
Co.:  'Ht  is  argued  that  this  court  is  bound 
by  reason  of  its  own  earlier  decision  on  the 
Consett  Case  to  hold  that  the  necessary  ef- 
fect of  a  compensation  clause,  coupled  with 
the  words  'without  making  or  paying  any 
satisfaction  for  so  doing,'  if  it  extends  to 
working  under  the  surface.  Is  to  give  the 
mine  owner  a  right  to  let  down  the  surface. 
But  It  seems  to  me  that  all  the  Court  of  Ap- 
peal were  doing  in  the  Consett  Case  was  to 
construe  those  words  in  that  case,  and  that 
we  are  not  bound  to  put  the  same  construc- 
tion in  this  case  if  we  find  matters  in  the 
present  statutory  contract  which  were  not 
present  in  the  Consett  Case  going  to  nega- 
tive tbe  intention  to  give  the  lord  a  right 
to  let  down  the  surface.  Before  calling 
attention  to  these  differences,  I  would  like 
to  call  attention  to  the  fact  that  Lord  Esher, 


at  all  events,  gave  his  judgment  upon  the 
basis  that  the  presence  of  a  compensation 
clause  takes  away  the  fetter  put  upon  the 
courts  as  to  construing  'large  words'  accord- 
ing to  their  ordinary  effect  I  do  not  think 
that  this  view  is  in  accordance  with  the  de- 
cisions in  the  House  of  Lords.  It  may  be 
that  the  presence  of  a  'compensation  clause,' 
especially  where  the  compensation  is  to 
come  from  others  than  those  who  do  the  act 
for  which  compensation  is  to  be  made,  is  a 
matter  to  which  considerable  weight  ought 
to  be  given  on  a  question  of  construc- 
tion, but  I  cannot  think  that  there  is  no  fet- 
ter on  construction  left  The  presumption 
in  favor  of  the  common-law  right  of  support 
should  still  prevent  the  court  from  constru- 
ing 'large  words'  as  freely  as  if  no  such  pre- 
sumption existed.  Now  the  words  of  the 
compensation  clause  in  the  present  act  are 
as  follows:  [His  Lordship  read  the  clause, 
and  continued:]  It  appears,  therefore,  that 
any  person  who  suffers  damage  in  his  allot- 
ment by  the  'searching  for,  winning,  and 
working  of  the  mines  and  quarries  therein,' 
or  by  the  laying  or  repairing  of  wagon  ways, 
and  a  number  of  other  matters  (the  dam- 
ages resulting  from  which  last-mentioned 
causes  wopld  be  obviously  small),  is  to  com- 
plain to  one  or  more  justices,  who  are  to  in- 
quire into  the  compensation  in  a  summary 
way  and  to  finally  settle  and  determine  the 
damages  sustained  by  such  person,  which 
damages  are  to  be  borne  by  the  occupiers  of 
the  several  allotments  ratably  in  propor- 
tions to  be  fixed  by  the  justices,  with  a  lia- 
bility to  distress  in  default  of  payment  It 
will  be  observed  that  the  damages  from 
whatever  cause  are  to  be  paid  by  the  occupi- 
ers, not  by  the  owners  and  proprietors,  of 
the  allotments,  who  are  mentioned  a  few 
lines  later,  and  that  the  summary  Inquiry 
before  the  justices  to  finally  settle  the  dam- 
ages recoverable  from  the  occupiers  by  dis- 
tress seem  very  unsuitable  to  the  fixing  of 
large  damages,  but  suitable  rather  to  the  re- 
covery of  small  damages.  Compare  section  48 
of  the  Consett  act  It  is  true  you  find  the 
same  collocation  of  damages  from  various 
causes,  but  these  damages  are  to  be  paid 
primarily,  not  by  the  occupants,  but  from  a 
fund  resulting  from  the  rents  of  lands  al- 
lotted to  justices  as  trustees  for  the  very 
purpose  of  providing  compensation  to  per- 
sons injured  by  the  working  of  the  mines. 
It  is  true  that  there  is  in  section  49  a  provi- 
sion, that  if  the  fund  formed  by  the  clear 
rents  and  profits  is  deficient  the  deficiency 
may  be  recovered  from  the  owners  or  occupi- 
ers of  all  the  several  allotments  ratably  in 
proportion  to  value,  and  may  be  recovered  by 
distress;  but  it  is  provided  'that  every  oc- 
cupier or  tenant  who  shall  have  paid  such 
damages  as  aforesaid  shall  and  may  deduct 
and  retain  out  of  his  or  her  rent  or  rents  so 
much  money  as  he  or  she  shall  so  pay.'  I 
am  not  saying  that  mere  inadequacy  of  the 
statutory  compensation  would  justify  a  lim> 
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itation  of  the  *large  words'  of  defipltlon  of 
damages,  but  I  think  that  the  consideration 
of  the  class  of  persons  on  whom  the  liability 
to  pay  the  compensation  is  thrown  may 
make  it  right  to  put  a  narrow  meaning  on 
the  words  defining  the  damages  for  which 
compensation  Is  to  be  given.  With  regard 
to  the  Consett  Case  Itself,  I  am  not  sure 
that  It  Is  consistent  with  the  observations  of 
Lord  Davey  in  New  Sharlston  Collieries 
Co.  V.  Earl  of  Westmoreland,  to  which  I  have 
already  called  attention.  It  clearly  would 
not  be  consistent  with  those  observations 
but  for  the  differences  in  the  sources  from 
which  the  compensation  is  to  be  paid.  It 
may  be,  however,  that  Lord  Davey's  obser- 
vations as  to  the  payment  of  compensation, 
rather  Importing  that  the  thing  the  doing  of 
which  is  to  be  compensated  for  is  wrong 
than  that  it  is  right,  only  apply  where  the 
compensation  is  paid  by  the  person  doing 
that  act" 

In  the  same  case,  Romer,  L.  J.,  commented 
on  the  Ck)nsett  Case  as  follows : ,  "But  then 
come  the  words:  *And  that  without  making 
or  paying  any  satisfaction  for  so  doing.*  And 
It  is  with  reference  to  somewhat  similar 
(though  not  Identical)  words  in  the  act  con- 
sidered In  Consett  Waterworks  Co.  v.  Ritson 
that  some  of  the  passages  in  the  judgments 
occur  which  have  occasioned  me  difficulty  in 
the  present  case.  I  am  bound  to  say  that  I 
cannot  fully  follow  or  appreciate  the  force  of 
some  of  the  observations  in  the  passages  in 
question.  I  cannot  myself  see  why  the  words 
in  question  are  not  quite  consistent  with  the 
surface  owners  having  the  right  of  support 
The  expression,  without  making  or  paying 
any  satisfaction  'for  so  doing,  means  to  my 
mind,  after  I  find  that  'so  doing'  means  doing 
something  not  involving  the  right  to  let  down 
the  surface,  merely  not  making  or  paying 
any  satisfaction  for  doing  any  of  the  acts 
authorized  or  enumerated,  and  is  not  dealing 
with  or  considering  the  act  of  letting  down 
the  surface.  At  any  rate,  that  is  the  conclu- 
sion I  come  to  in  the  present  case,  notwith- 
standing what  was  said  in  Consett  Water- 
works Co.  V.  Ritson.  That  being  so,  all  that 
remains  for  me  to  consider  is  the  compen- 
sation clause.  Again  there  are,  I  admit, 
some  passages  in  the  Judgments  in  Consett 
Waterworks  Co.  v.  Ritson  with  reference  to 
the  compensation  clause  there  considered 
which  have  caused  me  considerable  difficulty ; 
for  those  Judgments  are  of  the  Court  of  Ap- 
peal, and  would  or  might  bind  me  If  the  com- 
pensation clause  there  had  been  Identical 
with  that  in  the  present  case.  But  the  two 
clauses  are  not  identical.  I  need  not  enumer- 
ate the  differences.  Some  of  them  have  been 
already  referred  to  by  the  Lord  Justice  in  his 
judgment  Just  delivered.  And  all  I  need  say 
is,  after  a  careful  consideration  of  the  com- 
pensation clause  in  the  present  case,  that  the 
Legislature  has  not  made  it  clear  that  it  was 
contemplating  compensation  for  damage  aris- 
ing  from    letting   down   the   surface.    The 


words,  'searching  for,  winning,  and  working 
the  mines  and  quarries  within  and  under 
their  respective  allotments*  are  quite  general, 
and  I  cannot  gather  from  the  use  of  the  word 
'working*  (a  very  general  word  and  of  large 
import),  even  coupling  it  expressly  with  the 
word  'under*  the  allotments,  that  the  Legis- 
lature must  have  contemplated  damage  aris- 
ing from  letting  down  the  surface.  And  this 
view  is  fortified  by  the  provision  that  the  per- 
sons who  have  to  pay  the  compensation  are 
only  'occupiers'  of  the  allotments,  and  more- 
over occupiers  excluding  the  occupier  of  the 
allotment  damaged."  These  two  cases  show 
conclusively  that  a  mere  general  release  Is 
not  enough  to  authorize  the  letting  down  of 
the  surface^  because  it  stops  short  of  the  ex- 
pression of  any  intent  to  allow  the  surface 
to  be  affected  in  that  way.  Another  case 
Illustrating  and  accentuating  this  view  is 
Bell  V.  Earl  of  Dudley,  L.  R.  1  Chy.  D.,  de- 
cided in  1894-  The  inclosure  act  under  which 
it  arose  released  from  liability  and  provided 
for  compensation  for  "great  damage"  to 
which  the  lord  of  the  manor  was  himself 
obliged  to  contribute. 

I  have  quoted  enough  from  the  decisions 
to  demonstrate  that  a  compensation  clause 
alone  is  not  sufficient  to  show  Intent  to  re- 
linquish the  support  (Davis  v.  Trehame), 
even  though  It  expressly  relate  to  under- 
ground workings  (New  Sharlston,  etc.,  Co.  v. 
Butterknowle,  etc.,  Co.  Such  a  clause  and 
a  release  from  liability  both  failed  in  the 
Bishop  Auckland  Case. 

From  the  foregoing  review  of  the  English 
decisions,  the  following  conclusions  are  in- 
evitable: First  Neither  the  principles  of 
estoppel,  nor  those  of  mere  license,  govern 
in  the  construction  pf  a  lease,  deed,  or  statute 
to  determine  whether  the  right  of  subjacent 
support  is  thereby  relinquished.  A  provision 
in  an  instrument,  to  have  such  effect  must  be 
a  grant  of  a  right  in  the  surface  or  aii  equiva- 
lent assurance.  Second.  Such  provision  must, 
in  express  terms,  in  some  form,  relate  to 
and  permit  injury  of  the  surface  by  subsid- 
ence, occasioned  by  underground  workings. 
Third.  The  express  grant  of  a  right  to  re- 
move all  the  coal,  without  an  express  release 
of  liability  for  consequent  damages,  resulting 
from  subsidence,  or  a  provision  for  compen- 
sating for  such  damages,  is  not  sufficient 
Aspden  v.  Seddon;  Williams  v.  Bagnall; 
Davis  V.  Trehame;  Harris  v.  Ryding. 
Fourth.  The  consideration  recited  in  a  deed 
conveying  minerals  will  never  be  presumed 
to  include  compensation  for  loss  of  the  right 
of  support,  in  the  absence  of  an  express  re- 
lease from  liability  for  damages,  resulting  to 
the  surface  from  subsidence,  occasioned  by 
the  working  of  the  mines.  Fifth.  The  right 
of  support  passes,  not  by  implication,  but  only 
by  express  grant  or  an  equivalent  assurance ; 
but  Intent  to  pass  It  may  be  disclosed  by  nec- 
essary implication,'  arising  from  express 
language,  relating  to  the  surface  or  right  of 
support    The  clause  in  the  deed  under  coit- 
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sideration  here,  relied  upon  as  passing  tba 
right  of  support,  wholly  fails  to  comply  with 
these  conditions  and  requirements.  I  think 
I  made  it  clear  in  my  former  opinion  that 
that  clause  has  «nother  purpose  and  stated 
what  its  office  i&  No  attempt  to  get  rid  of 
that  exposition  of  its  purpose  has  been  made; 
and  I  therefore  consider  it  unnecessary  to 
say  anything  more  on  that  branch  of  the  sub- 
ject, except  that  the  cases  herein  reviewed 
oyerwhelmlngly  sustain  the  proposition  that 
it  must  be  subordinated  to  the  general  intent 
shown  by  the  deed  whenever  that  can  be  done. 
I  have  plainly  demonstrated  how  it  can  be 


But  it  is  said  this  doctrine  leads  to  an  ab- 
surdity, for  conditions  may  be  such  as  to  re- 
quire the  whole  of  the  coal  to  be  left  for  the 
support  of  the  surface.  In  one  or  two  cases 
I  have  examined  the  court  has  ventured  to 
say  that  If  the  deed  conferred  no  right  to 
disturb  the  surface,  and  none  of  the  coal 
could  be  taken  out  without  letting  down  tbe 
surface,  then  it  must  all  be  left;  but  it  is  a 
mere  dictum.  The  cases  in  which  the  state- 
ment has  been  made  presented  no  such  ques- 
ti<»i  for  decision.  This  hji^othesis  puts  an 
extreme  case,  such  as  is  not  Ukely  ever  to  be 
found  in  this  state*  and  occuirs  rarely,  if  ever, 
elsewhere.  General  rules  and  laws  are 
neither  founded  upon^  nor  controlled  by,  such 
exceptional  conditions.  The  law  assumes 
that  contracting  parties  will  be  governed  by 
reason,  common  sense,  and  their  knowledge 
of  conditions.  If  the  coal  lies  under  a  thin 
stratum  of  earth,  such  as  must  come  down  on 
removal  of  any  of  the  coal,  this  condition  is 
apparent,  and  it  is  not  to  be  assumed  that  a 
man  would  do  the  idiotic  act  of  buying  the 
coal  without  taking,  in  his -deed,  an  express 
grant  of  the  right  to  let  down  the  surface  in 
taking  it  out  He  is  presumed  to  know  the 
conditions,  when  apparent  as  well  as  the  law. 
He  is  bound  to  know  both,  and  if  he  puts  him- 
self in  a  helpless  condition  by  his  own  con- 
tract with  knowledge  both  of  the  facts  and 
the  law,  it  is  beyond  the  power  of  any  court 
to  extricate  him.  Hence  the  effort  to  break 
down  the  well-established  law  by  the  process 
of  reductio  ad  absurdum  runs  counter  to  the 
law  itself,  and  so  fails.  There  is  one  case, 
however^  which,  as  applied  to  china  clay,  ex- 
pressly holds  tliat  the  owner,  not  having  re- 
served the  right  to  disturb  the  surface  in 
obtaining  the  minerals,  was  bound  to  leave 
every  bit  of  it  for  the  reason  that  none  of  it 
could  be  removed  without  tearing  up  and  dis- 
turbing the  surface.  That  case  is  Hext  v. 
Gill,  L.  R.  7  Chy.  App.  699.  The  Duke  of 
Cornwall  had  granted  the  surface,  reserving 
to  himself  "all  mines  and  minerals  within 
and  under  the  premises,  with  full  and  free 
liberty  of  ingress,  egress,  and  regress,  to  dig 
and  search  for,  and  take,  use,  and  work,  said 
excepted  mines  and  minerals."  It  was  ad- 
mitted in  the  case  that  china  clay  could  not 
be  gotten  without  totally  destroying  the  sur- 
face.   A  bill,  by  the  owner  of  the  surface  to 


restrain  the  own»  of  the  minerals  from  tak- 
ing china  clay,  having  been  dismissed  by  the 
Vice  Chancellor  on  the  ground  that  the  res- 
ervation included  china  clay  with  the  power 
■to  get  it  the  Court  of  Appeals  held  "that  the 
china. clay  was  included  in  the  reservations, 
but  that  the  surface  owner  was  entitled  to 
an  injunction  to  restrain  the  owner  of  the 
minerals  ftom  getting  it  in  such  a  way  as 
to  destroy  or  seriously  injure  the  surface." 
This  prevented  the  mining  of  any  china  clay 
at  alL  Hext  v.  Gill  has  been  cited  with  ap- 
proval as  a  leading  case  from  the  date  of  the 
decision  (1872)  down  to  the  present  time. 
Moreover,  it  postdates  the  decision  of  Row- 
botham  v.  Wilson  in  which  the  new  view  as 
to  the  nature  of  the  right  of  support  was 
settled.  That  case  is  cited  in  the  opinion. 
Another  case  somewhat  similar  is  Bell  v. 
Wilson,  li.  R.  1  Chy.  App.  303,  In  which  it 
was  held  that  a  deed  conveying  all  mines 
and  minerals,  but  giving  no  right  to  let  down 
or  destroy  the.  surface,  included  freestone, 
but  did  not  authorize  the  working  of  an 
open  quarry  on  the  surface,  and  that  what- 
ever freestone  should  be  taken  must  be  ob- 
tained by  means  of  underground  quarries 
without  disturbing  the  surface.  Viewed  in 
the  light  of  the  nature  of  their  respective 
subjects-matter  and  the  conditions  and  cir- 
cumstances, these  two  decisions  show  that  the 
application  of  this  law,  in  its  alleged  absurd 
aspect,  operated  Justly,  according  to  each 
party  what  the  deed,  upon  a' fair  and  rea- 
sonable construction,  gave  him,  and  nothing 
more.  In  either  case,  to  have  allowed  the 
mine  owner  to  do  what  he  had  undertaken 
would  have  deprived  the  other  party  of 
practically  everything  that  the  deed  purport- 
ed to  vest  in  him.  It  would  have  left  him 
with  the  legal  title  to  a  worthless  thing,  a 
surface  which  could  not  be  beneficially  used, 
and  that  on  a  bald  and  obviously  false  pre- 
sumption that  he  had  been  compensated  for 
conveying  away  in  substance,  but  not  technic- 
ally, what  by  the  tenor  and  effect  of  the  deed 
he  appeared  to  hold.  Such  is  the  operation 
of  the  deed  now  under  consideration  under 
the  constructipn  which  this  court  gives  it 
Griffin  is  deprived  of  the  surface,  as  well 
as  the  coal,  notwithstanding  the  fact  that  he 
took  the  strongest  possible  measure  for  re- 
taining it  by  not  referring  to  it  in  his  deed 
in  any  way,  except  by  giving  certain  specific 
and  clearly  defined  rights  and  privileges  In 
and  upon  it  As  owner  of  the  whole  tract 
he  undoubtedly  had  title  to  the  surface.  By 
not  in  any  way  granting  the  surface,  he  felt 
that  he  must  have  retained  it  I  think  he 
did.  This  decision  admits  that  he  did,  but 
it  nevertheless  destroys  that  surface  in  hif 
hands  and  entertains  and  enforces  the  in- 
tolerable presumption  that  he  has  been  paid 
for  allowing  this  to  be  dona  Search  will 
be  made  in  vain  for  any  other  decision  in 
which  such  a  presumption  was  allowed  un- 
der a  deed,  lease,  or  legislative  act  (and  as 
to  all  of  them  the  same  principles  and  rules 
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of  constnictlon  now  apply  [Bishop  Auckland, 
eta,  Society  v.  Butterknowle  Co.,  1904]) 
which  did  not  contain  an  express  release  from 
liability  for  damages,  and,  moreover,  for 
damages  for  letting  down  the  surface.  The 
court  had  to  be  able  to  see  plainly  that  the 
damages  contemplated  by  the  release  were 
that  kind  of  damages.  Where  the  instrument 
did  not  contain  such  clause  of  release,  a 
provision  for  compensation  had  to  affirma- 
tively appear  in  the  deed.  In  cases  involv- 
ing leases,  the  royalties  stipulated  for  were 
sometimes  treated  as  such  provisions. 

The  decision  in  this  case  says  the  deed 
grants  the  right  to  remove  all  the  coal,  and 
that  this  grant  incidentally  carries  with  it 
the  right  to  do  all  things  which  may  be  in- 
cidental to  the  exercise  of  that  power,  and 
therefore  includes  a  grant  of  a  right  In  the 
surface.  I  think  I  have  effectually  shown 
that  the  law  does  not  warrant  any  such  con- 
struction. For  this  purpose,  I  have  advert- 
ed to  general  legal  principles.  But  on  this 
very  point  I  have  a  decision  which  distinct- 
ly and  emphatically  sustains  my  position, 
and  decides  that  the  title  to  land,  or  an  ease- 
ment in  land,  does  not  pass,  as  an  incident 
to  the  grant  of  a  right  merely  to  do  an  act 
An  act  of  George  II  authorized  certain  per- 
sons to  convert  an  existing  brook  into  a 
navigable  stream,  and  to  maintain  such 
navigation  and  to  make  such  new  cuts  and 
canals  as  might  be  requisite  for  the  purpose, 
paying  compensation  by  annual  rent  or  a 
payment  in  gross  to  any  landowner  for  user 
of  or  damage  to  his  land  in  carrying  on  or 
maintaining  the  said  navigation,  and  to 
charge  tolls  for  the  user  by  the  public  of  the 
said  brook,  cuts,  and  canals.  There  was 
no  express  power  given  to  purchase  lands, 
and  there  was  no  reference  to  mines  or  min- 
erals, nor  any  express  provision  for  their 
purchase.  The  brook  was  converted  into  a 
canal.  Many  years  afterwards  the  owners 
of  the  coal  under  the  canal  worked  so  as  to 
cause  a  subsidence,  and  the  canal  owners 
sought  an  injunction  to  prevent  them  from 
injuring  or  destroying  the  canal  by  mining 
the  coaL  The  court  held  "that  the  act  of 
66?>rge  II  was  to  be  read  as  equivalent  to  a 
grant  by  the  owners  of  land  over  which  the 
canal  passed  of  a  mere  right  to  make  and 
maintain  the  canal  ae  a  waterway,  and  not 
to  a  grant  of  the  surface  land,  and  that  a 
grant  of  such  a  right  did  not  carry  with  it, 
as  a  necessary  incident,  a  right  of  support 
80  as  to  prevent  the  landowners  from  work- 
ing their  subjacent  mines.'*  It  was  merely 
the  grant  of  the  use  of  a  stream,  a  right  to 
do  certain  acts,  stopping  short  of  the  use 
of  any  express  words  giving  or  purporting 
to  give  any  interest  in  the  land. 

Having  thus  satislQed  myself  of  the  cor- 
rectness of  the  position  I  have  taken  in  this 
case,  I  wish  slightly  to  qualify  one  propo- 
sition asserted  in  my  former  opinion.  It 
is  there  said  or  intimated  that  a  covenant 


not  to  sue,  running  with  the  land,  might 
be  the  equivalent  of  a  grant  of  a  right  to 
disturb  the  surface.  That  depends  upon  its 
terms.  A  covenant  not  to  sue  for  removing 
the  coal  or  all  the  coal  would  not  run  with 
the  land.  A  covenant  not  to  sue  for  dama- 
ges to  the  surface  by  subsidence,  resulting 
from  removing  coal  or  working  the  mine, 
might  be  sufficient  Whatever  the  form, 
there  must  be  express  words  in  the  instru- 
ment from  which  the  intent  to  allow  the 
surface. to  be  let  down  can  be  ascertained. 
It  cannot  be  put  in  as  a  mere  presumption, 
nor  can  any  presumption  against  the  right 
of  support  be  indulged.  Every  reasonable 
presumption  and  intendment  in  its  favor 
must  be  recognized,  if  the  law  is  to  be  ap- 
plied in  accordance  with  the  latest  and  most 
authoritative  expositions  thereof. 

In  order  to  show  the  relevancy  of  some 
portions  of  the  foregoing  opinion  and  of  my 
original  dissenting  opinion,  it  becomes  neces- 
sary for  me  to  call  attention  here  to  changes 
that  have  been  made,  on  the  rehearing,  in 
the  opinion  originally  filed  by  the  majority 
of  the  court  on  the  decision  of  the  case. 

After  the  question,  "Why  should  a  different 
rule  prevail  when  a  contract  is  for  the  sale 
of  mineral  b^ow  the  surface?"  found  in  that 
part  of  Judge  Mason's  opinion  which  was 
adopted  in  the  opinion  of  Judge  McWHORT- 
ER,  the  following  language  was,  on  the  peti- 
tion for  rehearing,  stricken  out  of  the  part, 
originally  quoted  and  adopted:  "None  ar? 
suggested  by  counsel,  except  that  the  courts 
of  England  have  established  a  different  rule, 
and  many  of  the  American  courts  have  fol- 
lowed these  decisions.  While  these  decisions 
do  not  have  the  force  of  law  in  this  state,  yet 
they  are  of  such  character  as  to  deserve  the 
careful  consideration  of  the  courts.  They 
are  persuasive,  but  are  not  conclusive,  argu- 
ments, especially  should  it  be  found  that 
one  simply  leans  on  the  other.** 

After  the  citation  of  Noonan  v.  Pardee, 
200  Pa.  474,  60  Atl.  255,  55  L.  R.  A.  410,  86 
Am.  St  Rep.  722,  all  of  the  following  was 
eliminated  from  the  part  of  Judge  Mason's 
opinion  which  originally  appeared  in  the 
opinion  of  Judge  McWHORTBR:  "The 
learned  judge  in  delivering  the  opinion  of 
the  court  in  this  case  said  :  *0f  tourse,  the 
defendant  has  a  right  to  all  the  coal  under 
his  lot,  but  he  had  no  right  to  take  any  of 
it  if  thereby  necessarily  the  surface  caved 
in.  The  measure  of  his  enjoyment  of  hiis 
right  must  be  determined  by  the  measure 
of  his  absolute  duty  to  the  owner  of  the  sur- 
face.' This  is  the  English  rule  broadly  and 
frankly  stated,  and  the  one  which  a  large 
number  of  American  courts  have  rigidly  fol- 
lowed without  question.  So  far  as  I  have 
been  able  to  ascertain,  the  first  American 
case  announcing  this  rule  was  decided  by  the 
Supreme  Court  of  Pennsylvania  in  1871. 
Without  giving  any  substantial  reasons  for 
the  opinion  the  learned  judge  says:    The 
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Bngllsh  cases  referred  to  and  others  which 
might  be  ref^red  to  onanate  from  great 
ability,  and  from  a  country  In  which  mining, 
its  consequences  and  effects,  are  more  practi- 
cal, and  the  experience  greater  than  In  any  oth- 
er country  of  wlilch  we  possess  any  knowledge. 
We  think  It  safe,  therefore,  to  follow  its 
lead  tn  this  matter.'  Jones  v.  Wagner,  66 
Pa.  429,  5  Am.  Rep.  385.  There  are  a 
number  of  other  cases  in  Pennsylvania  de- 
cided the  same  way.  The  same  rule  has 
been  adopted  in  Alabama.  See  Williams 
▼.  Gibson,  84  Ala.  228,  4  South.  350,  5  Am. 
St  Rep.  368,  decided  in  1887.  In  the  case 
of  Marvin  v.  Brewster  Iron  Mining  Company, 
decided  in  1874,  and  reported  in  55  N.  Y. 
538,  14  Am.  Rep.  322,  the  Supreme  Court  of 
that  state  recognized  this  rule.  See,  also, 
Ryckman  y.  Gillis,  57  N.  Y.  68,  15  Am.  Rep. 
464.  The  Supreme  Court  of  Indiana  has 
adopted  this  rule  in  the  case  of  Yandes  v. 
Wright  66  Ind.  319,  also  32  Am.  Rep.  109, 
decided  in  1879.  The  same  rule  is  adopted 
by  the  Supreme  Court  of  Illinois.  See  case 
of  Wilms  V.  Jess,  94  111.  464,  34  Am.  Rep. 
242,  decided  in  1880.  The  Supreme  Court 
of  Iowa  has  not  only  approved  this  rule, 
but  has  gone  a  step  further,  and  held  that 
when  one  conveys  land  to  another,  reserv- 
ing the  right  to  remove  the  underlying  coal 
if  necessary  to  support  the  surface  of  the 
soil,  he  must  leave  pillars  or  ribs  of  coal, 
although  the  reservation  exempted  him  from 
any  liability  for  Injury  to  the  surface  of  the 
land  by  reason  of  the  mining  operations. 
See  Livingston  v.  Moingona  Coal  Company, 
49  Iowa,  369,  31  Am.  Rep.  150,  decided  in 
1873.  It  must  be  conceded  that  plaintifTs 
contention  is  supported  by  many  of  the  best 
American  and  English  courts.  But  it  will 
be  found,  upon  careful  examination  of  the 
decisions  of  the  American  courts,  that  they 
have  been  contented  with  following  the  dicta 
of  the  English  courts.  The  Pennsylvania 
courts  first  adopted  the  English  rule  for  the 
reason  that  the  cases  'emanate  from  great 
ability,  and  from  a  country  in  which  mining, 
its  consequences  and  effects,  are  more  practi- 
cal and  the  experience  greater  then  in  any 
other  country  of  which  we  possess  any 
knowledge.'  And  hence  the  court  declared 
"we  think  it  safe  to  follow  its  lead.'  This 
was  the  first  decision  of  this  question  in 
this  country  and  it  is  still  the  leading  case, 
referred  to  and  followed  by  all  the  other 
American  courts,  and  yet  no  better  or  other 
reason  is  given  for  it  than  the  court  thought 
it  safe  to  follow  the  English  cases.  I  refer 
to  Jones  V.  Wagner,  66  Pa.  St  429,  5  Am. 
Rep.  385.  So  that,  while  we  find  many 
American  courts  following  the  English  de- 
cisIoDS,  we  ga(n  nothing  from  the  American 
cases,  and  must  look  to  the  English  cases 
alone  for  the  principles  upon  which  the  de- 
cisions rest" 

On  the  petition  for  rehearing,  the  two 
paragraphs  near  the  conclusion  of  Judge 
McWHORTER'S  opinion  aa  it  now  stands^ 


commencing  respectively,  •'We  agree  with 
the  conclusion,'*  and  "We  in  no  sense  ques- 
tion," were  inserted  as  additional  matter. 
They  did  not  appear  in  the  opinion  aa  It 
was  originally  delivered. 
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(Supreme  Court  of  North  Carolina.    Dec  15, 
1905.) 

L  Contracts— Rescission— Abandonment. 

Parties  to  a  written  contract  may  rescind 
the  same  by  parol  or  abandon  it  by  matter  in 
pais. 

[Ed.  Note. — For  cases  in  pohit,  see  voL  11, 
Cent  Dig.  Contracts,  (  1149.J 

2.  Specific    Perfobmancb — ^Defenses — ^ABAif- 

DONMENT  OF   CONTRACT. 

Where  the  vendee  of  land  abandoned  his 
contract  by  positive  and  unequivocal  acts  which 
were  inconsistent  with  the  existence  of  the  cgn- 
tract,  such  abandonment  operated  as  a  bar  to 
his  right  to  specific  performance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Specific  Performance,  §(  228,  238, 
239.] 

3.  Vendor  and  Purohase»— Oontbact — ^Aban- 
donment BT  Vendee. 

Where  a  vendee  of  certain  land  told  the  ven- 
dor that  the  parties  who  were  to  furnish  him 
with  the  money  to  pay  for  the  property  had 
failed  to  do  so,  that  he  could  not  pay  him,  and 
if  the  vendee  could  make  his  money  oat  of  the 
property  to  do  so,  and  the  vendee  never  there- 
after exercised  possession  or  any  acts  of  owner- 
ship over'  the  land,  but  left  the  state,  such  acts 
constituted  an  abandonment  of  his  equities  un- 
der the  contract 

4.  Execution  —  Venditioni  Exponas  —  Fieri 
Facias — Waiver  of  Lien. 

Under  Code,  (  370,  providing  that  the 
sheriff,  on  receiving  an  execution,  shall  satisfy 
the  judgment  out  of  property  attached  by  him, 
etc,  a  general  execution  issued  to  a  sheriff  who 
has  seized  property  under  an  attachment  was, 
in  effect,  a  venditioni  exponas,  though  not  soch 
in   form. 

5.  Judgments — Process — Attachment. 

Where  the  only  jurisdiction  which  a  court 
acquired  in  an  action  against  a  nonresident 
was  by  attaching  certain  real  estate  within  the 
state  in  which  he  had  an  interest,  a  general 
judgment  rendered  in  favor  of  plaintiff  in  such 
suit  was  effective,  only  so  far  as  it  related  to 
the  property  attached. 

6.  Execution — Property  Subject  to  Sale. 

The  interest  of  a  vendee  of  real  estate  who 
had  paid  certain  earnest  money  under  a  contract 
of  sale  is  not  subject  to  levy  and  sale  on  execu- 
tion. 

7.  Judgment — Coixateral  Attack. 

Where  a  general  judgment  was  rendered  In 
favor  of  plaintiff  under  jurisdiction  obtained  by 
attaching  certain  property  belonging  to  defend- 
ant within  the  state,  the  judgment  was  not 
subject  to  collateral  attack  In  so  far  as  it  af- 
fected the  property  so  attached. 

8.  Specific  Pertormancb — Title  or  Vendob. 

Where  a  vendor  had  a  contract  to  purchase 
the  land  he  contracted  to  sell  from  one  having 
a  valid  title,  the  fact  that  such  vendor  had  not 
paid  the  entire  purchase  price  was  no  defense 
to  an  action  by  him  to  compel  his  vendee  to 
specifically  perform  the  contract,  the  latter  be- 
ing entitled  to  a  decree  requiring  a  sufficient 
portion  of  the  price  to  be  paid  to  plaintiff's 
vendor  to  satisfy  his  contract. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44, 
Cent  Die.  Specific  Performance.  U  257-277.] 
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Appeal  from  Superior  Court,  Macon  Ck>uii- 
ty;  Shaw,  Judge. 

Suit  by  S.  J.  May  and  another  against  R.  P. 
Getty  and  others.  From  a  decree  In  favor  of 
complainants,   defendants  appeal.    Affirmed. 

This  action  was  brought  to  compel  specific 
performance  of  a  contract  to  convey  land, 
made  November  23^  1896,  between  the  plain- 
tiffs, S.  J.  May  and  wife,  and  the  defendant 
R.  P.  Getty.  The  defendants  resist  the  en- 
forcement of  the  defendants'  equity,  upon  the 
ground  that  they  are  not  the  owners  of  the 
title  they  contracted  to  convey.  It  appears 
that  on  June  22,  1889,  the  plaintiffs,  by  an  in- 
strument, having  In  some  respects  the  form 
of  a  deed,  covenanted  for  the  consideration  of 
$2,350  to  convey  to  H.  V.  Maxwell  "all  their 
right,  title,  and  interest  In  and  to  the  miner- 
al interests  in  certain  land  in  Macon  county 
on  .Partridge  creek  known  as  the  'Forrester 
€k>ld  Mine,'  and  consisting  of  three  several 
tracts."  This  is  the  land  in  controversy. 
They  further  agree  in  said  Instrument  "to 
make  to  H.  V.  Maxwell,  or  his  assigns,  a  good 
and  sufficient  deed  with  warranty,"  to  all  their 
mineral  interests  in  the  said  tracts  of  land. 
On  November  23,  1896,  the  plaintiffs  contract- 
ed to  convey  with  covenant  of  warranty  to 
the  defendant  R.  P.  Getty,  for  the  consider- 
ation of  $6,000,  the  land  above  described. 
The  plaintiffs  allege  that  the  purchase  money 
so  agreed  to  be  paid  has  not  been,  paid  in 
full,  and  they  demand  Judgment  for  the 
balance  due,  $4,400,  and  for  a  sale  of  the  land. 
The  defendants  aver  that,  at  the  date  of  said 
contract,  and  at  the  date  of  the  contract  with 
Maxwell,  the  plaintiffs  did  not  have  a  good 
title  to  the  land,  as  H.  V.  Maxwell  and  J.  M. 
Forrester  had  interests  in  the  50-acre  tract, 
Maxwell  an  interest  in  the  Ol-acre  tract,  and 
Forrester  the  entire  interest  in  the  10^-acre 
tract,  and  that  the  title  was  further  incum- 
bered and  complicated  by  the  outstanding 
contract  of  the  plaintiffs  with  Maxwell  for 
the  sale  of  their  interest  to  him,  which  con- 
tract has  already  been  set  fbrth.  It  further 
appears  that  Forrester  duly  contracted  to 
sell  his  interests  to  the  plaintiff  S.  J.  May 
for  $1,070.  Sundry  payments  were  made  by 
the  defendant  Getty  on  the  purchase  money 
due  by  him  upon  his  contract  with  S.  J.  May, 
leaving  a  balance  due  of  $4,889.76,  and  also 
by  the  plaintiff  S.  J.  May  on  the  purchase 
money  due  by  him  upon  his  contract  with 
Forrester,  leaving  a  balance  due  of  $1,313.25. 
H.  V.  Maxwell,  on  March  5, 1896,  for  the  con- 
sideration of  $1,  transferred  all  his  right, 
title  and  interest  in  the  land  to  H.  P.  Wyman 
by  an  instrument  in  the  form  of  a  deed, 
but  not  having  any  seal,  and  Wyman  conveyed 
all  the  right,  title,  and  interest  thus  acquired, 
to  the  defendant  R.  D.  Woodward,  by  deed 
dated  January  17,  1900,  for  the  consideration 
of  $15a  On  August  25,  1893,  the  plaintiff  S. 
J.  May  brought  suit  against  Maxwell  for.  the 
sum  of  $2,850  balance  due  on  the  contract 
for  the  sale  of  the  mining  property  above 


mentioned,  and  caused  an  attachment  to  be 
issued  and  publication  to  be  made.  Maxwell 
being  then  a  nonresident,  the  said  attachment 
was  levied  on  the  property  described  in  the 
contract  between  May  and  Maxwell  and  also 
on  the  other  real  estate  belonging  to  Maxwell, 
including  all  Interest  he  had  in  the  property 
in  controversy  outside  of  that  mentioned 
in  the  said  contract  The  plaintiff  May  re- 
covered Judgment,  which  recites  the  issuing 
of  the  attachment  and  the  levy  of  it  on  the 
said  lands  and  interests  by  the  sheriff  "as 
appears  by  his  return."  A  general  execution 
issued  upon  this  Judgment  in  which  there 
was  no  reference  to  the  attachment  After 
referring  to  the  Judgment  roll,  it  required 
the  sheriff,  if  ■  sufficient  personal  property 
could  not  be  found,  to  satisfy  the  said  judg- 
ment out  of  any  real  property  of  the  defend- 
ant in  his  county  "in  whose  hands  soever  the 
same  may  be."  The  description  of  the  prop- 
erty. In  the  return  of  the  sheriff  upon  the  ex- 
ecution, corresponds  with  that  found  in  his 
return  upon  the  warrant  of  attachment  At 
the  sherifTs  sale,  August  6,  1894,  the  property 
was  purchased  by  the  plaintiff  Sarah  J.  May, 
and  a  deed  was  made  to  her  by  the  sheriff, 
August  13,  1894. 

The  referee  found  as  facts  that  Maxwell 
never  tendered  or  paid  May  any  money,  other 
than  $100  paid  on  the  date  of  the  contract, 
and  never  demanded  the  deed  for  the  land. 
Two  years  after  the  execution  of  the  contract 
with  May,  Maxwell  left  this  state,  and  has 
never  since  exercised  any  ownership  over 
this  property  or  had  possession  of  the  same. 
Thereupon  May  entered  upon  the  said  prop- 
erty and  held  possession  thereof  untiPthe  date 
of  the  Getty  contract  (either  for  himself  or 
by  authority  of  his  wife).  Maxwell  has  not 
since  been  a  resident  of  this  state;  that  S.  J. 
May,  acting  under  authority  from  his  wife, 
took  possession  of  the  property  shortly  after 
the  execution  of  the  deed  from  the  sheriff  to 
Sarah  J.  May,  and  did  certain  work  tending 
to  develop  the  property  and  at  intervals  took 
ore  therefrom,  and  did  other  work  or  repairs 
when  necessary  to  keep  the  property  In  shape 
until  the  date  of  the  contract  to  R,  P.  Getty, 
at  which  time  said  Getty  took  possession  and 
spent  about  $6,000  in  developing  the  mine. 
Improving  it,  putting  up  buildings,  and  taking 
out  between  1,500  and  2,000  tons  of  ore.  In 
this  connection  it  is  well  to  state  that  the 
court  found,  as  additional  facts,  that  12  or 
13  years  prior  to  the  date  of  the  Judgment 
(Spring  term,  1905),  "H.  V.  Maxwell  told  a 
J.  May  that  the  parties  who  were  to  furnish 
him  with  the  money  to  pay  for  the  property 
had  failed  to  do  so,  and  that  he  did  not 
think  he  could  pay  him,  and  if  he  could  make 
his  money  out  of  the  property,  to  go  ahead 
and  do  so.  Maxwell  left  the  state,  has  never 
exercised  possession  over  the  property  since 
or  tendered  any  payment;  that  Maxwell  left 
the  property  with  the  intention  of  relinquish- 
ing all  rights  and  equities  he  had  by  reason 
of  his  contract  with  May»  and  May  assented 
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to  It"  The  court  then  held  upon  this  finding 
that  Maxwell  abandoned  the  said  contract, 
and  relinquished  all  his  rights  aud  equities 
thereunder  at  that  time.  The  court  also 
held  that  the  sale  and  sheriff's  deed  under 
the  attachment  and  Judgment  in  the  case  of 
May  ▼.  Maxwell  passed  to  the  plaintiff  Sarah 
J.  May  all  of  the  property  and  interest  of 
Maxwell,  which, were  sold  by  the  sheriff,  ex- 
cept such  interest  or  equity  as  he  acquired 
by  virtue  of  the  contract  between  him  and  the 
plaintiff  S.  J[.  May.  The  case  was  referred, 
and  the  referee  reported  the  facts  and  hla 
conclusions  of  law.  From  bis  report  and  the 
findings  of  the  judge,  we  have  taken  the  fore- 
going statement  of  facts. 

Numerous  exceptions  were  filed  to  the  re- 
port of  the  referee.  The  court  passed  upon 
the  exceptions  and  finally  adjudged  that  there 
was  due  by  the  defendant  Getty  upon  his 
contract  with  the  plaintiffs  the  sum  of  $4,889.- 
70,  and  interest,  and  that  the  plaintiffs  owed 
Forrester  on  his  contract  the  sum  of  $1,313.25, 
and  interest  It  was  thereupon  adjudged 
that  if  the  defendant  Qetty  failed  to  pay  the 
sum  due  by  him  within  the  time  fixed  in  the 
Judgment,  the  commissioners  appointed  for 
the  purpose  should  sell  the  lands  described 
In  the  contract  between  the  plaintiff  S.  J. 
May  and  R.  P.  Getty,  and  report  the  sale  to 
the  court  at  its  next  term,  and  a  similar 
direction  was  given  as  to  the  land  described 
In  the  contract  between  the  plaintiff  S.  J.  May 
and  J.  M.  Forrester,  in  case  the  said  plaintiff 
failed  to  pay  the  amount  found  to  be  due  to 
Forrester.  It  was  further  adjudged  that  if 
the  money  due  by  Getty  to  the  plaintiff  S.  J. 
May,  and  the  interest  thereon  should  be  paid 
by  Getty,  a  deed  should  be  executed  by  the 
proper  parties  to  Getty  for  the  lands  de- 
scribed in  both  contracts,  and  that  out  of  the 
money  so  paid  the  sum  of  $1,313.25,  and  in- 
terest should  be  paid  into  the  clerk's  office 
for  the  use  of  the  heirs  of  Forrester,  he 
having  died;  this  being  required,  as  we  as- 
sume for  the  exoneration  of  the  Forrester 
lands  from  the  lien  for  the  balance  of  the  pur- 
chase  money  due  under  the  contract  between 
the  plaintiff  S.  J.  May  and  Forrester,  the  said 
amount  being  properly  chargeable  against 
the  plaintiffs  In  the  general  settlement  and 
adjustment  of  the  equities,  as  between  the 
several  parties,  and  this  being  a  short  way 
of  relieving  the  Forrester  land  of  its  burden. 
At  any  rate,  there  was  no  exception  to  this 
pvovision  of  the  Judgment,  nor  was  there  any 
to  its  form  In  any  particular,  the  defendants 
excepting  to  It  only  upon  the  ground  that  the 
court  erred  In  adjudging  any  amount  to  be 
due  by  the  defendant  Getty,  and  that  it 
■lionld  have  adjudged  that  the  plaintiffs 
were  indebted  to  Getty  in  the  sum  of  $9,330.- 
14p  with  Interest    Defendants  appealed. 

BL  B.  Norvell  and  Jones  &  Johnston,  for 
appellants.    Horn  A  Mann,  for  appellees. 

WALKER,  J.  (after  stating  the  case).  We 
a^ee  with  the  learned  counsel  of  the  defend- 


ants that  the  vital  questions  in  this  case  are 
those  raised  by  their  seventh  and  eighth  ex- 
ceptions to  the  referee's  conclusions  of  law 
and  the  ruling  of  the  court  thereon.  Indeed 
we  think  that  a  decision  upon  the  matters 
thus  "presented  will  be  sufficient  to  dispose 
of  the  appeal,  as  the  other  exceptions  are 
subsidiary  to  those  two,  and,  if  there  are  any 
not  thus  strictly  related  to  them,  they  are  not 
essential  elements  in  the  case,  and  the  rulings 
upon  them,  even  if  incorrect,  and  we  do  not 
think  they  were,  cannot  be  assigned  as  re- 
versible error.  There  are  three  questions 
which  we  will  consider  in  the  following 
order:  (1)  Did  Maxwell  agree  with  May  to 
rescind,  and  thereupon  abandon  the  contract 
of  sale?  (2)  Were  the  proceedings  in  the  suit 
of  May  V.  Maxwell  through  which  the  feme 
plaintiff,  Sarah  J.  May,  claims  title  to  the 
land  of  Maxwell,  not  covered  by  the  said  con- 
tract, valid  and  sufficient  to  vest  the  title  in 
her?  (3)  Is  there  any  defect  in  the  title  of 
the  plaintiff  to  the  Forrester  land  of  which 
the  defendants  can  avail  themselves? 

It  is  now  well  settled  that  parties  to  a 
written  contract  may  by  parol,  rescind,  or 
by  matter  in  pais  abandon  the  same  Faw  v. 
Whlttlngton,  72  N.  C.  321;  Taylor  v.  Taylor, 
112  N.  C.  27.  16  S.  B.  924;  Holden  v.  Purefoy, 
108  N.  C.  163,  12  S.  E.  848;  Riley  v.  Jordan, 
76  N.  O.  180;  Gorrell  v.  Alspaugh,  120  N.  0. 
362,  27  S.  B.  85.  In  the  case  first  cited. 
Bynum,  J.,  for  the  court,  says:  "The  con- 
tract is  considered  to  have  remained  in 
force  until  it  was  rescinded  by  mutual  con- 
sent, or  until  the  plaintiffs  did  some  act  in- 
consistent with  the  duty  imposed  upon  them 
by  the  contract  which  amounted  to  an  aban- 
donment" Dula  V.  Cowles,  62  N.  O.  290,  76 
Am.  Dec.  463 ;  Francis  v.  Love,  66  N.  C.  321. 
What  will  amount  to  an  abandonment  of  a  con- 
tract is,  of  course,  a  question  of  law,  and  the 
acts  and  conduct  which  are  relied  on  to  con- 
stitute the  abandonment  should  be  clearly 
proved,  and  they  must  be  positive,  unequiv- 
ocal, and  inconsistent  with  the  existence  of  a 
contract,  but  when  thus  established  they 
will  bar  the  right  to  specific  performance. 
Miller  v.  Pierce,  104  N.  C.  390,  10  8.  B.  554; 
Faw  V.  Whlttlngton,  supra;  Holden  v.  Pure- 
foy, supra.  We  are  of  the  opinion  that  the 
facts  found  by  the  referee  and  the  court  are 
sufficient  to  show  a  rescission  of  the  contract 
and  an  abandonment  of  all  rights  under  it 
by  Maxwell.  They  are  quite  as  significant 
for  the  pmnpose  of  indicating  the  intent  of  the 
parties,  and  especially  the  purpose  of  Max- 
1  well  to  relinquish  all  his  rights,  as  any  we 
find  in  the  books  which  have  been  held  suffi- 
cient to  defeat  a  claim  for  specific  perform- 
ance or  the  assertion  of  an  equity  in  the  prop- 
erty. Francis  v.  Love,  56  N.  C.  321.  There 
was  evidence  to  sustain  the  findings  of  fact 
as  to  the  reclsslon  and  abandonment;  and, 
this  being  so,  the  findings  will  not  be  review- 
ed by  us.  Battle  v.  Mayo,  102  N.  (X  413,  9  S. 
B.  384. 
The  defendants'   next  contention   is  that 
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aa  the  plaintiffs  in  the  case  of  May  v.  Max- 
well Issued  a  general  execution  on  the  judg- 
ment, instead  of  first  having  the  land,  which 
had  been  attached,  condemned  in  the  Judg- 
mfint  to  be  sold  by  the  sheriff  under  a  special 
execution  to  be  Issued  for  that  purpose,,  they 
lost  the  lien  acquired  by  the  levy  of  the  at- 
tachment and  all  rights  thereunder;  and,  as 
the  Judgment  was  a  personal  one,  nothing 
passed  by  the  execution  issued  upon  It  to 
the  purchaser,  Sarah  J.  May.'  Ck)unsel,  In 
support  of  this  position,  cited  Amyett  v. 
Backhouse,  7  N.  C.  63,  and  Powell  v.  Baugh- 
am,  3i  N.  C.  153.  Those  cases  decide  that 
the  suing  out  of  a  writ  of  fieri  facias.  In- 
stead of  a  writ  of  venditioni  exponas,  on  a 
judgment  taken  in  a  suit  wherein  an  at- 
tachment has  been  levied,  waives  the  lien 
of  the  attachment,  there  having  been  no  con- 
demnation of  the  land.  By  taking  out  a  gen- 
eral execution  on  the  judgment  containing 
DO  clause  of  condemnation,  the  land  previous- 
ly levied  on  under  the  writ  of  attachment 
was  thrown  into  the  general  mass  of  landed 
property  belonging  to  the  defendant,  just  as 
If  the  plaintiff  had  taken  out  an  execution 
against  his  property  generally  as  is  done  in 
ordinary  cases.  The  practice  prevailed  of 
issuing  a  venditioni  exponas  with  a  fi.  fa. 
clause,  so  that  th^  property  formerly  levied 
upon  under  an  attachment  or  fieri  facias 
might  be  sold  under  the  venditioni  exponas 
and  the  special  fieri  facias  might  be  used 
to  reach  any  other  property  not  subject  to 
the  lien  of  the  levy.  But  the  old  procedure 
has  given  way  to  the  new,  and  now  we  have 
no  such  distinctions  between  the  forms  of 
process  as  then  obtained.  The  law  now  looks 
more  to  the  substance  than  to  the  form,  and 
ignores'  the  ancient  technicalities  which  were 
frequently  used  to  defeat  justice.  The  Code 
explicitly  provides  that  the  sheriff,  upon  re- 
ceiving the  execution,  shall  satisfy  the  judg- 
ment out  of  the  property  attached  by  him, 
and  for  that  purpose  he  shall  proceed  to 
sell  so  much  of  the  attached  property,  real 
or  personal,  as  may  be  necessary.  Code, 
§  370.  This  is  an  express  direction  to  the 
sheriff  to  sell  the  property  previously  levied 
on  by  him  under  the  attachment,  and  in- 
vests him  with  as  much  power  and  authority 
to  act  in  the  premises  as  if  an  execution,  in 
in  the  form  of  a  venditioni  exponas,  had 
been  issued  to  him,  specially  commanding  him 
to  sell  the  particular  property.  This  has  been 
the  uniform  construction  of  our  statute  upon 
the  subject,  as.  will  appear  by  reference  to 
the  adjudged  cases.  Electric  Co.  v.  Engi- 
neering Co.,  128  N.  C.  199,  38  S.  B.  831;  Chem- 
ical Co.  V.  Sloan,  136  N.  C.  122,  48  S.  E.  577. 
In  Gamble  v.  Rhjne,  80  N.  C.  183,  it  is  said: 
"The  property  seized  is  a  legal  deposit  in 
the  hands  of  the  sheriff  to  abide  the  event 
of  the  suit,  the  lien  of  the  attaching  creditor 
having  priority  over  any  subsequent  attach- 
ment or  execution  which  may  come  to  his 
hands;  and  on  the  rendition  of  judgment 
against  the  defendant,  and  when  execution  Is 


issued,  and  comes  to  the  sheriff's  hands,  then 
his  powers  as  sheriff  under  the  attacfamenr 
to  hold  merely  are  merged  into  the  larger 
powers  acquired  by  him  under  the  execu- 
tion." It  is  undoubtedly  true  that  a  plain- 
tiff cannot  take  a  general  and  personal  judg- 
ment against  a  defendant,  who  is  a  nonresi- 
dent, upon  a  service  by  publication,  and  not 
even  when  an  attachment  has  been  levied 
on  his  property ;  the  court  having  jurisdiction 
to  adjudge  against  him  only  to  the  extent 
of  the  property  seized.  In  the  latter  case, 
it  acquires  jurisdiction  by  actual  seizure  of 
the  res,  under  its  process,  and  not  otherwise. 
This  is  familiar  learning  and  our  observa- 
tions upon  it  need  not  be  extended.  Cooper 
V.  Reynolds,  77  U.  S.  (10  Wall.)  308,  19  L. 
Ed.  931;  Pennoyer  v.  Neff,  95  U.  S.  714,  24 
Ia  Ed.  565;  Winfree  v.  Bagley,  102  N.  C. 
515,  9  S.  E.  198;  Long  v.  Ins.  Co.,  114  N.  C. 
465,  19  S.  E.*  347 ;  Stone  v.  Myers,  9  Minn. 
303  (Gil.  287),  86  Am.  Dec.  104;  State  v. 
Eddy.  10  Mont  311,  25  Pac.  1032. 

In  the  case  of  Goodwin  v.  Claytor,^  137 
N.  C.  224,  49  S.  E.  173,  we  had  occasion  to 
discuss  both  of  these  questions,  and  it  was 
there  in  part  said:  "It  is  contended  that, 
if  the  debt  was  subject  to  garnishment  ax 
all,  any  lien  acquired  by  the  service  of  the 
writ  of  attachment  was  waived,  and  the 
garnishee  released  by  taking  a  general  and 
personal  judgment  against  the  defendant 
and  the  garnishee,  instead  of  taking  an  order 
condemning  the  debt  to  the  payment  of 
plaintiflTs  claim.  We  do  not  think  that  If 
the  plaintiff  acquired  any  lien  on  the  debt 
due  the  defendant  by  the  tobacco  company, 
he  lost  it  by  taking  a  judgment  against  the 
defendant  and  the  garnishee.  The  judgment 
against  the  defendant  is  void,  as  a  personal 
judgment  as  the  court  could  acquire  no 
jurisdiction  to  proceed  against  him,  except 
Id  so  far  as  it  could,  by  its  process,  levy 
upon  or  seize  his  property;  and  in  this  re- 
spect the  suit  is,  to  all  intents  and  purposes, 
in  the  nature  of  a  proceeding  in  rem,  and 
not  one  in  personam.  But  in  this  case  the 
defendants  can  derive  no  benefit  from  the 
fact  that  the  execution  issued  upon  a  general 
judgment  It  was  necessary  to  take  such  a 
judgment  to  ascertain  the  debt  and  the  ex> 
ecutlon  issued  to  the  sheriff  was,  by  virtue 
of  the  special  provision  of  the  statute  we 
have  mentioned,  in  the  nature  of  a  vend.  ex. 
to  sell  the  property  attached  and,  for  the 
purpose  of  subjecting  the  latter  to  the  pay- 
ment of  the  judgment  the  court  had  plenary 
jurisdiction."  The  plaintiff,  in  the  case  of 
May  V.  Maxwell,  could  not  sell  under  ex- 
ecution, the  property  described  in  the  con- 
tract with  Maxwell,  who  had  paid  $100  on 
the  purchase  money,  as  his  interest  was 
not  the  subject  of  sale  under  such  pro- 
cess (Hinsdale  v.  Thornton,  75  N.  C.  381; 
Ledbetter  v.  Anderson,  62  N.  C.  323;  Love 
V.  Smathers,  82  N.  C.  369);  but  the  sale 
passed   title  to  the  property  belonging   to- 
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MaxATell,  and  not  described  in  the  contract, 
as  there  was  no  trust  relation  subsisting 
with  respect  to  it.  We  cannot  Inquire  Into 
the  validity  of  the  cause  of  action  In  May 
V.  Maxwell,  the  judgment  being  conclu- 
sive as  to  that  In  a  collateral  proceeding. 
Cooper  V.  Reynolds,  77  U.  S.  (10  Wall.)  308, 
19  Li.  Ed.  931.  In  the  case  cited,  .Mr.  Jus- 
tice Miller  says,  that  the  court  cannot  dis- 
regard a  judgment  in  another  suit,  or  refuse 
to  give  It  effect,  on  any  other  ground  than 
a  want  of  jurisdiction  In  the  court  which 
rendered  it,  and  then  proceeds:  "It  is  of 
no  avail,  therefore,  to  show  that  there  are 
errors  In  that  record,  unless  they  be  such 
as  prove  that  the  court  had  no  jurisdiction 
of  the  case,  or  that  the  judgment  rendered 
was  beyond  Its  power.  This  principle  has 
often  been  held  by  this  court,  and  by  all 
courts,  and  it  takes  rank  as  an  axiom  of 
the  law."  That  case  is  precisely  in  point, 
as  the  court  was  dealing  with  a  question  In 
all  respects  like  the  one  we  are  now  con- 
sidering. If  the  cause  of  action  in  May  v. 
Maxwell  was  defective,  it  could  be  taken 
advantage  of  only  by  a  proper  pleading  in 
that  cause,  and  any  ruling  upon  it  could  be 
reviewed  by  exception  and  appeal.  The 
judgment,  In  any  view,  was  merely  errone- 
ous and  correctlble  by  appeal,  and  not  in  a 
collateral  proceeding  by  direct  attack. 

Sarah  J.  May  having  already  acquired  title 
to  the  other  property  by  reason  of  the  re- 
scission and  abandonment  of  the  contract, 
as  we  have  shown,  it  therefore  follows  that 
as  the  proceedings  In  the  attachment  suit 
cannot  be  successfully  assailed,  the  plaintiffs 
can  give  a  good  title  to  all  the  land  embraced 
!n  their  contract  with  the  defendant  Getty, 
unless  there  is  some  defect  in  the  title  to 
the  Forrester  land.  It  is  not  denied  that 
Forrest^  had  a  good  title  to  the  three  sever- 
al tracts  of  land  which,  on  the  16th  day  of 
November,  1896,  he  contracted  to  sell  to 
S.  J.  May,  or  rather  that  he  owned  the  right, 
title,  and  interest  therein  which  he  claimed. 
This  being  so,  we  do  not  see  why,  under 
the  Judgment  6f  the  court  in  this  action, 
the  defendants  will  not  be  fully  protected 
as  to  this  part  of  the  land.  If  they  pay 
the  amount  foimd  by  the  court  to  be  due, 
as  the  balance  of  the  purchase  money  under 
the  contract  of  the  plaintiffs  with  the  de- 
fendant Getty,  with  interest  and  costs,  so 
much  of  that  payment  will  be  applied  to  the 
amount  due  by  the  plaintiff  S.  J.  May  on 
the  Forrester  contract  as  will  discharge  it, 
and  relieve  the  Forrester  land  of  any  further 
lien.  And  the  same  result  will  follow  if 
the  mineral  Interests  and  other  rights  and 
property  adjudged  to  be  sold  to  pay  the  sum 
of  $4,889.76,  due  on  the  plaintiff's  contract 
with  the  defendant  Getty,  bring  enough  to 
pay  that  amount  with  interest  and  costs. 
If  the  property  so  adjudged  to  be  sold  does 
not  bring  enough,  the  rights  of  the  parties 
can  be  easily  and  equitably  adjusted  by  a 


sale  of  the  Forrester  land,  upon  the  principle 
which  the  learned  judge  evidently  had  in 
mind  when  the  judgment  was  rendered,  and 
which  is  plainly  set  forth  therein,  namely,  by 
a  sale  of  the  Forrester  interest  and  the  appli- 
cation of  the  proceeds,  first,  to  th^  payment 
of  the  Forrester  debt,  and  then  to  the  pay- 
ment of  any  balance  due  the  plaintiffs;  or,  if 
the  plaintiffs  redeem  the  Forrester  interest 
from  the  lien,  adjudged  to  rest  upon  it,  by 
subrogating  them  to  the  rights  of  F.  M.  Mor- 
gan, administrator  of  Forrester,  when  they 
may  have  that  interest  sold  to  reimburse 
themselves,  provided  they  have  not  already 
been  paid  In  full  the  amount  due  by  the  de- 
fendant Getty.  The  latter  under  ttiis  ar- 
rangement cannot  lose  anything  unless  by 
his  own  default 

In  the  discussion  of  the  case  we  have  treat- 
ed the  instrument  executed  by  S.  J.  May  to 
H.  V.  Maxwell,  as  a  contract  to  convey,  a» 
it  is  such  in  substance  and  effect  And  of 
the  same  nature  are  the  instruments  exe- 
cuted by  S.  J.  May  to  It  P.  Getty  and  by  J. 
M.  Forrester  to  S.  J.  May.  We  have  care- 
fully reviewed  the  whole  case  and  'are  un- 
able to  see  why  the  defendant  Getty  will  not 
be  able  to  secure  a  good,  and,  indeed,  a  per- 
fect title,  if  he  complies  with  the  terms  of 
the  decree  by  paying  the  amount  adjudged 
to  be  due  by  him.  We  do  not  deem  it  neces- 
sary to  refer  particularly  to  the  other  excep- 
tions, as  the  most  of  them  are  practically  cov* 
ered  by  the  decision  we  have  already  made, 
and  those  that  are  not  either  refer  to  mat- 
ters not  reviewable  here,  or  are.  In  them- 
selves, without  merit  If  there  ever  has 
been  any  defect  in  the  title^  it  does  not  ex- 
ist now;  and  if  the  plaintiffs  can  give  a  per- 
fect title  at  the  time  of  the  trial,  it  is  suffi- 
cient to  Induce  a  court  of  equity  to  compel 
performance  of  the  contract  Hughes  v.  Mc- 
Nlder,  90  N.  C.  248. 

There  was  no  error  in  the  rulings  and  Judg- 
ment of  the  court  below. 

No  error. 
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(Supreme  Court  of  South  Carolina.    Dec.  22, 
1905.) 

1,  Witnesses — Pkivileqed    Commitnications. 

Where  an  attorney  is  employed  jointly  by 
two  persons  to  draw  two  wills  of  like  import, 
communications  made  by  them  to  him  are  not 
privileged  as  against  persons  claiming  under  one 
of    such    wills. 

[Ed.  Note. — For  cases  in  point  see  vol.  50, 
Cent.  Dig.  Witnesses,  §  780.] 

2.  Evidence — Decl^^rations. 

It  is  competent,  on  the  issue  of  an  agree- 
ment to  make  mutual  wills,  to  Introduce  evi- 
dence of  a  decedent  given  in  a  probate  court 
in  establishing  the  will  of  the  other  party 
to  the  agreement  as  a  declaration  against  her 
right  to  revoke  her  will. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20. 
Cent  Dig.  Evidence,  i  1135.] 
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8.  Witnesses-^Cross-Examination. 

On  cross-examination,  declarations  in  one*8 
favor,  when  they  are  part  of  the  conversation 
brought  out  in  chief,  are  admissible. 

[Ed.  Note. — For  cases  In  point,  see  vol.  50, 
Cent  Dig.   Witnesses,  8  933.] 

4  Wills — Contbaot   fob   Mxttual   Wills — 
Evidence! 

An  attorney  was  employed  by  two  maiden 
sisters  on  joint  request  to  prepare  two  wills, 
giving  the  property  of  each  to  the  other,  with 
the  provision  tha't,  if  the  devisee  shoilld  die  in 
the  lifetime  of  testator,  the  property  should  go 
to  a  niece  and  her  children.  Held  not  mutual 
wills,  and  that  the  surviving  sister,  after  having 
accepted  the  benefit  of  the  deceased  sister's 
will,  might  destroy  her  own  will. 

[Ed.  Note. — For  cases  in  point,  see  voL  49, 
Cent  Dig.  Wills,  H  168-170,  449J 

Gary,  A.  J.,  dissenting  In  plirt 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County ;  J.  B.  McDonald,  Special 
Judge. 

Action  by  M.  Harvey  Wilson  against  Jane 
L.  Gordon  and  others.  Decree  for  plaintiff, 
and  defendants  appeal    Reversed. 

Wm.  N.  Graydon,  H.  J.  Haynesworth,  Thos. 
P.  Cothran,  and  Wm.  P.  Greene,  for  appel- 
lants. Tribble  &  Prince,  Frank  B.  Gary, 
and  J.  P.  Carey,  for  respondent. 

WOODS,  J.  This  is  an  action  for  the  par- 
tition of  the  lands  of  Miss  Jane  L.  Gordon, 
who  died  in  1902,  intestate,  having  destroyed 
her  will  a  short  time  before  her  death.  Mrs. 
Jane  W.  Crymes,  a  niece,  and  her  children, 
who  are  defendants  in  the  cause,  deny  the 
right  to  partition,  claiming  the  entire  prop* 
erty  under  the  allegation  that  Jane  L.  Gor- 
don and  her  sister,  Biary  Gordon,  in  pursu- 
ance of  a  binding  agreement  between  them, 
executed  mutual  wills,  each  giving  to  the 
other  her  entire  property,  with  a  provision 
in  the  will  of  each  testatrix  that,  if  her  sister 
should  die  in  the  lifetime  of  the  testatrix,  her 
property  should  go  to  Mrs.  Crymes  and  her 
children;  that  the  destruction  of  her  will 
by  Jane  L.  Gordon  after  the  death  of  her  sis- 
ter was  a  violation  of  the  contract  of  which 
Mrs.  Crymes  and  her  children  were  the  bene- 
ficiaries ;  and  that  in  enforcement  of  the  con- 
tract the  court  should  decree  the  title  to  the 
property  to  be  in  them  as  if  the  will  had  not 
been  destroyed.  It  is  admitted  by  the  other 
heirs  of  Jane  L.  Gordon  that  she  and  her  sis- 
ter Mary  did  execute  contemporaneously 
wills  of  this  purport,  but  the  case  turns  on 
the  Issue  whether  these  wills  were  executed 
in  pursuance  of  a  contract  which  bound  the 
survivor  to  leave  her  will  so  made  in  force  at 
her  death.  The  referee  to  whom  the  cause 
was  subthitted  held  there  was  no  such  con- 
tract, but  the  circuit  Judge  came  to  the  oppo- 
site conclusion. 

1.  We  consider  first  the  exceptions  charg- 
ing error  in  the  admission  and  in  the  exclu- 
sion of  evidence.  It  is  not  necessary  to  de- 
cide whether  an  agreement  to  make  a  will  in 
the  future  devising  real  estate  may  be  proved 
by  parol.  Here  the  wills  were  actually  made, 
and  the  testatrix  who  undertook  to  revoke 
after  the  death  of  her  sister  had  received  the 


full  benefit  of  the  provisions  of  her  will. 
The  case  is,  therefore,  stronger  on  thisi)oint 
than  Tumipseed  v.  Sirrine,  57  S.  (X  569,  35 
S.  B.  757,  76  Am.  St  Rep.  680,  where  such 
evidence  was  held  competent,  and  stands  on 
the  same  ground  in  this  respect  as  Bruce  v. 
Moon,  57  8.  C.  60.  35  S.  B.  415.  The  two 
wills  were  drawn  by  Col.  J.  N.  Brown  as  at- 
torney for  both  sisters,  and  appellants  submit 
his  testimony  as  to  the  contents  of  the  letter 
of  Instruction,  and  the  preparation  of  the 
wills  should  have  been  excluded  as  a  privi- 
leged communication  from  client  to  attorney. 
Mrs.  Crymes  and  her  children  claim  against 
the  heirs  of  Jane  L.  Gordon  through  a  con- 
tract alleged  to  have  been  made  by  her  with 
Mary  Gordon.  If  OoL  Brown  was  the  confi- 
dential attorney  of  either  of  these  ladies,  he 
occupied  that  relation  to  both,  and  as  between 
them  or  those  claiming  under  them  the  com- 
munications made  by  them  to  him  were  not 
privileged,  especially  as  these  communications 
related  to  instructions  for  drawing  their 
wills.  Moffatt  V.  Hardin,  22  S.  C.  9;  O'- 
Brien V.  Spalding,  66  Am.  St  Rep.  202,  note. 

2.  The  testimony  of  Jane  L.  Gordon,  taken 
by  the  probate  Judge  in  proving  in  solemn 
form  the  will  of  Mary  Gordon,  was  admitted 
as  the  declaration  against  her  right  to  revoke 
her  will.  We  do  not  perceive  on  what 
grounds' this  evidence  could  be  regarded  in- 
competent, and  none  has  been  suggested  in 
argument. 

a  W.  J.  Milford  testified  on  behalf  of  res- 
pondents that  Jane  L.  Gordon  told  him  she 
had  destroyed  her  will.  Upon  the  cross-ex- 
amination, in  giving  the  remainder  of  the 
conversation,  he  testified:  ''She  said  she  ad- 
vised her  sister  that  both  should  destroy  their 
wills,  but  she  would  not  do  it  She  said 
[Miss  Mary]  would  let  hers  go  as  she  had 
made  it  It  might  save  each  other  some 
trouble,  but  that  Miss  Jane  might  destroy 
hers  if  she  wanted,  but  if  both  destroyed  it 
might  cause  some  trouble."  •'The  general 
rule  upon  this  subject  is  that,  while  it  is 
competent  to  introduce  declarations  of  a 
party  against  his  interests,  it  is  not  comp- 
etent to  introduce  his  declarations  in  his 
own  favor,  unless  they  were  made  in,  and 
constitute  a  part  of,  the  conversation 
brought  out  by  the  other  side;  and  this  we 
understand  to  have  been  the  ruling  of  the 
circuit  judge,  in  which  we  thinfc  there  was 
no  error."  Williams  v.  Mower,  29  S.  C.  832, 
338,  7  S.  B.  505.  Under  this  rule,  when  in 
the  effort  to  show  the  destruction  of  the  will 
after  the  death  of  her  sister,  in  violation 
of  the  contract  not  to  do  so  after  she  had 
received  the  benefits  of  the  contract,  Miss 
Jane's  declaration  to  the  witness  that  she 
had  burned  her  will  was  Introduced,  it 
was  competent  for  the  witness  to  testify  at 
least  that  she  told  him  in  the  same  conver- 
sation of  having  given  notice  to  Miss  Mary 
of  her  intention  to  destroy  it 

4.  The  vital  question  is  whether  Jane  U 
Gordon  made  the  will  which  she  destroyed 
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In  pursuance  of  a  ocmtraet  with  her  sister 
Mary  €k>rdon;  the  consideration  being  the 
execution  of  a  will  by  Mary  Gordon  under 
which  Jane  L.  Gordon  received  her  property. 
If  the  wills  of  the  sisters  were  made  under 
a  mutual  contract,  and  Jane  L.  Gordon  did 
not  give  notice  to  her  sister  of  her  intention 
to  revoke,  so  that  she  could  revoke  also,  then 
the  right  of  Mrs.  Crymes  as  a  beneficiary  of 
the  contract  to  take  the  property  that  would 
have  passed. to  her  under  the  will  of  the  sur- 
vivor is  unquestioned.  ▲  contract  to  make 
a  certain  disposition  of  property  by  will  is 
as  valid  as  any  other  contract;  citing  8 
Pomeroy's  Equity  Jurisprudence,  S  1244. 
Chief  Justice  Simpson,  in  discussing  such 
contracts,  says,  in  McKeegan  v.  O'Neill,  22 
S.  C  455,  467:  "Agreements  may  be  divided 
into  two  classes,  distinguished  by  the  mode  in 
which  they  are  made.  (1)  The  ordinary 
agreement,  where  an  intentional  offer  is 
made  on  the  one  side  founded  upon  a  suffi- 
cient consideration,  and  an  intentional  accep- 
tance on  the  other,  resulting  in  the  meeting 
of  minds  upon  the  same  terms.  (2)  'Where  It 
Is  created  by  representations  made  by  one 
party  and  acts  done  by  the  other  upon  the 
faith  of  such  representations.  Where  an  ab- 
solute, unconditional  representation  of  some- 
thing to  be  done  in  the  future  is  made  by  one 
person  in  order  to  accomplish  a  particular 
purpose,  and  the  person  to  whom  it  is  made, 
relying  upon  it,  does  the  act  by  which  the 
Intended  result  Is  obtained  and  purpose  ac- 
c(Anpli8hed,  a  contract  is  thereby  concluded 
between  the  parties.'  **  Such  contracts  may 
be  established  by  direct  proof  of  an  express 
promise  or  inferred  as  a  conclusion  of  facts 
from  the  circumstances  surrounding  the  par- 
ties. But  where  a  contract  to  make  or  not 
to  revoke  a  will  is  set  up  there  are  strong 
reasons  for  requiring  an  agreement  definite 
and  certain  established  by  evidence  clear  and 
convincing.  The  evidence  comes  from  the 
living  against  the  dead,  who  cannot  speak  in 
her  own  behalf  in  disproof  of  a  charge  of  the 
violation  of  a  solemn  obligation.  For  this 
reason  it  is  obvious  little,  if  any,  considera- 
tion should  be  given  to  the  testimony  of  those 
who  claim  the  benefit  of  such  a  contract  On 
account  of  the  secrecy  observed  by  most  per- 
sons as  to  the  will  th^  expect  to  make,  there 
is  little  general  discussion  of  the  subject 
and  it  Is  therefore  difficult  to  disprove  any 
intention  or  agreement  attributed  to  a  testa- 
tor. Again,  the  discussion  by  two  persons 
bound  to  each  other  by  the  closest  ties  of 
affection  as  to  disposition  of  their  property, 
resulting  in  separate  wills  by  which  the  pro- 
perty of  each  was  left  to  the  other,  affords 
no  grounds  for  the  inference  that  either  un- 
dertook or  exacted  a  legal  obligation.  Such 
action  may  be  far  more  reasonably  attributed 
to  the  promptings  of  affection,  and  courts 
should  not  introduce  the  mercenary  element 
except  upon  clear  affirmative  proof  that  it 
wtLB  present  within  the  understanding  of 
both  parties. 


With  this  statement  of  the  character  and 
strength  of  the  evidence  which  ought  to  be 
required  in  cases  of  this  kind,  we  consider 
that  which  Is  here  offered.  Mary  Gordon 
and  Jane  Gordon  were  maiden  sisters,  who 
lived  together  until  the  death  of  the  former 
at  the  age  of  82.  They  were  devoted  to  eacdi 
other,  and  seem  to  have  lived  very  much  in 
common,  though  keying  their  property  sep- 
arata Mrs.  Crymes  was  a  favorite  niece, 
who  lived  with  them  from  infancy  until  her 
marriage  at  the  age  of  18,  and  after  her  mar- 
riage frequently  visited «t  their  home;  their 
affection  for  her  being  apparently  unchanged. 
In  1892,  after  consulting  with  each  other, 
tney  came  to  the  common  determination  to 
make  wills,  and  conmiunicated  their  inten- 
tions to  the  husband  of  Mrs.  Crymes.  As  a 
result  of  consultation  with  him,  they  sent 
written  instructions,  signed  by  both  of  them^ 
to  Col.  J.  N.  Brown,  an  attorney  living  in 
Anderson,  who  prepared  the  wills  as  directed ; 
the  language  used  In  each  being  precisely  the 
same,  except  for  the  transposition  of  the 
names.  Each  left  by  her  will  her  entire 
property  to  the  other  without  limitation,  but 
provided  that,  if  her  sister  should  die  during 
the  lifetime  of  the  testatrix,  her  property 
should  go  to  Mrs.  Crymes  and  her  children. 
The  old  ladies  executed  the  wills  at  their 
home  at  the  same  time  and  in  presence  of  the 
same  witnesses,  but  neither  of  them  said 
anything  as  to  any  agreement  to  make  them 
or  not  to  revoke  them,  or  as  to  their  terms 
or  the  motives  and  intentions  by  which  they 
were  actuated.  Miss  Mary  Gordon  died  in 
1894,  and  her  sister  Jane  took  her  entire  prop- 
erty under  her  will.  Proof  of  this  will  in  sol- 
emn form  having  been  required.  Miss  Jane 
G<«xion  testified  at  the  hearing,  and,  as  her  evi- 
dence taken  by  the  probate  judge  Is  relied  on 
to  support  the  alleged  agreemoit  so  much  of 
it  as  is  i>ertinent  is  quoted :  ''Col.  Brown,  of 
Anderson,  tirew  up  the  will  of  sister  Mary  W. 
Gordon.  Sister  sent  instructions  by  Mr. 
Crymes  to  Col.  Brown  for  making  the  wills 
In  December.  She  gave  in  all  her  property 
at  the  time  and  stated  that  she  wanted  me 
and  Mrs.  Crymes  and  her  children  to  have 
all  she  had.  She  raised  Mrs.  Crymes  from 
infancy,  and  that  Is  why  she  gave  the  proper- 
ty to  her.  She  to(^  Mrs.  Crymes  when  she 
was  but  three  weeks  old.  Mr.  Crymes  sent 
the  wills  down  in  January,  I  think.  We  read 
the  wills  and  laid  them  away  and  were  a 
little  careless  about  signing  them.  People 
don't  generally  talk  about  their  wills.  That 
Is  left  till  they  are  gone.  Mary  was  in  her 
eighty-third  year  when  she  died.  She  never 
made  any  other  will.  We  consulted  each 
other  often  about  making  our  wills.  We 
spoke  of  J.udge  I^on  as  a  proper  person  to 
draw  our  wills,  but  finally  agreed  to  get  Col. 
Brown  to  draw  them.  I  think  Mary's  will 
was  signed  first  She  read  her  will  often  be- 
fore it  was  signed.  She  knew  all  ahout  her 
property,  and  gave  Mr.  Milford  special  in- 
structions about  her  business.    She  suggest* 
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ed  the  making  of  the  wills.  The  Instructions 
to  Ck>l.  Brown  for  making  the  wills  were 
written  by  her.  •  •  •  None  of  the  rel- 
atives were  consulted  about  making  the 
wills.*'  Mrs.  Grymes  testified  that  Miss  Jane 
gave  this  additional  testimony,  which  was 
not  taken  down  by  the  probate  Judge :  "Miss 
Jane  L.  Gordon  testified  that  my  aunts  had 
agreed  to  make  wills,  and  had  so  agreed  for  a 
long  time,  but  did  not  carry  the  agreement 
out  until  after  her  brother's  death.  She  said 
that  my  husband  had  confidence  in  CJol. 
Brown,  and  that  she  was  willing  for  him  to 
do  such  work.  She  said  that  my  aunt  had 
said  she  wanted  to  leave  her  property  to  the 
widow  and  the  fatherless.  This  was  not  put 
down,  but  she  said  it"  Miss  IHary  on  her 
deathbed  said  to  Mr.  W.  J.  Milford  that  he 
had  witnessed  her  will,  and  she  wanted  him 
to  see  it  fully  carried  out  After  the  death  of 
her  sister,  Miss  Jane  having  become  dissatis- 
fied with  the  settlement  made  by  the  executor 
of  her  sister's  will,  burned  her  own. 

This  is  the  testimony  upon  which  the  court 
ia  asked  to  find  that  the  wills  were  made  in 
pursuance  of  a  binding  contract  It  will  be 
observed  the  only  direct  evidence  that  the 
sisters  had  agreed  to  make  wills  is  the 
statement  attributed  by  Mrs.  Grymes  to  Miss 
Jane  in  her  testimony  before  the  probate 
judge ;  but  this  Is  not  borne  out  by  the  written 
version  of  her  evidence  taken  by  the  probate 
Judge,  and  is  not  corroborated  by  any  witness 
present  at  that  hearing.  Assuming,  however, 
that  this  testimony  is  true  and  uncolored  by 
any  feeling  of  self-interest  it  is  very  far 
from  proving  an  admission  by  Miss  Jane  of  a 
binding  contract  between  the  sisters  to  make 
wills,  the  one  being  the  consideration  for  the 
other.  The  testimony  establishes  conclusive- 
ly an  almost  common  life,  mutual  affection 
for  each  other,  common  purposes,  common 
affection  for  Mrs.  Grymes,  conference  and 
agreement  as  t6  the  wisdom  of  makmg  wills, 
and  the  terms  In  which  they  should  be  made. 
But  this  fiowing  together  of  life,  thought  and 
action,  so  far  from  importing  that  what  they 
did  for  each  other  was  the  result  of  contract 
a  benefit  received  being  regarded  the  consid- 
eration of  another  bestowed,  connotes  the 
mutual  bestowal  of  benefits  growing  out  of 
devotion  and  intimate  association  entirely  inde- 
pendent of  consideration  and  without  thought 
of  contract  Gontract  imports  the  standing 
apart  and  coming  together  as  the  result  of  an 
agreement  for  a  consideration.  The  distinc- 
tion is  forcibly  Illustrated  by  the  case  of  Gard- 
ner V.  Gardner,  48  S.  G.  62,  26  S.  £1 1001,  where 
the  parties  stood  in  antagonism  to  each  other, 
and  after  the  execution  of  a  will  by  one,  as  it 
was  alleged.  In  pursuanoe  of  a  contract  to 
settle  the  dispute,  the  others  ceased  to  press 
their  claim.  On  the  other  hand,  these  wills 
were  the  result  of  the  union  of  life  and  pur- 
pose, and  not  of  a  negotiation  between  the 
sisters  in  which  each  as  a  separate  party  rep- 
resented her  own  interest  It  was  most  nat- 
ural that  each  should  wish  to  bestow  upon 


her  sister  her  oitire  propoiy,  and  no  con- 
tract can  be  implied  from  the  fact  that  this 
reasonable  and  natural  testamentary  dis- 
position should  have  been  made.  That  the 
wills  were  made  at  the  same  time  Is  of  little^ 
if  any,  significance  when  the  close  association 
and  common  life  are  considered.  The  tes- 
timony of  Miss  Jane  before  the  probate  court 
as  to  why  Miss  Mary  wished  to  give  property 
to  Mr&  Grymes  and  her  children  was  man- 
ifestly offered  to  establish  Miss  .Mary's  san- 
ity, which  was  In  issue,  by  showing  that  she 
had  reasonable  motives  and  knew  the  objects 
of  her  bounty.  All  the  facts  relied  on  as  im- 
plying a  contract  to  make  mutual  wills  are 
entirely  consistent  with  the  absence  of  con- 
tract  and  the  presence  of  the  union  of  life 
and  mutual  affection  as  the  impelling  motive. 

In  Dufour  v.  Periera,  1  Dick.  419,  the  will 
itself  contained  words  indicating  an  inten- 
tion to  make  a  binding  contract  In  Bruce 
V.  Moon,  57  8.  G.  60,  35  S.  E.  415,  and 
Turnipseed  v.  Sirrlne,  57  S.  G.  559,  36  S.  EL 
757,  76  Am.  St  Rep.  580,  distinct  and  def- 
init«)  contracts  were  proved  by  indisputable 
evidence.  No  case  has  been  cited,  and  we 
have  been  able  to  find  none  where  a  contract 
was  held  to  be  established  by  evidence  so 
uncertain  as  is  offered  here.  The  facts  are 
singularly  like  those  which  were  held  In  Ed- 
son  V.  Parsons  (N.  Y.)  50  N.  B.  1117  and 
Guwley's  Appeal  (Pa.)  20  Atl.  567,  10  L.  R, 
A.  93,  not  to  imply  a  contract  The  latter 
case  Is  cited  with  approval  in  Buchanan 
V.  Anderson,  70  S.  G.  454,  50  S.  E.  12.  See, 
also,  note  to  In  re  Davis  (N.  G.)  38  L.  R.  A. 
289.  But  there  are  some  facts  which  go 
very  far  towards  disproving  any  contract. 
Not  only  was  there  no  intimation  from  either 
of  the  sisters  that  they  so  understood  it  in 
the  lifetime  of  Miss  Mary,  but  the  terms  of 
the  wills  are  very  significant  They  were 
prepared  with  great  care  ana  after  much  con- 
sideration. The  fact  that  there  was  an  ab- 
solute devise  to  each  other  without  limita- 
tion, was  strong  evidence  that  there  was  no 
intuition,  to  limit  the  power  of  alienation. 
When  an  Intention  is  reduced  to  writing, 
either  in  the  form  of  a  will  or  a  contract 
there  is  always  a  strong  implication  of  fact 
that  the  whole  Intention  has  been  expressed, 
and  an  implication  still  stronger  that  there 
Is  no  agreement  or  intention  contrary  to  that 
expressed.  The  evidence  Is  far  from  clear 
and  convincing  that  Jane  L.  Gordon  made  an 
intentional  offer  to  make  a  will  as  a  con- 
sideration for  a  will  to  be  made  by  her  sister, 
or  that  her  sister  intentionally  accepted  such 
an  offer,  or  that  Jane  L.  Gordon  made  an 
absolute  representation  that  she  would  make 
a  will  in  order  to  induce  her  sister  to  make 
one  of  like  Import  in  her  favor.  The  right 
to  dispose  of  property  by  will  would  be  seri- 
ously Jeopardized  if  it  was  held  to  be  sur-  . 
rendered  upon  such  meagre  proof  as  is  here 
offered. 

A  petition  has  been  filed  very  recently  in 
this*  court  by  S.  L.  Miller  and  others,  who 
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daUn  land  Involyed  In  this  litigation  by  tltto 
par&monnt  to  Mary  Gordon  and  Jane  Gordon. 
ThlB  court  bas  no  power  to  adjudge  tbeir 
rights  at  tbia  stage  of  the  litigation,  but 
this  judgment  is  witbout  prejudice  to  any 
proceedings  they  may  be  advised  to  institute 
in  the  circuit  court 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  cause  be  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 

GARY,  A.  J.  I  cannot  concur  in  the  con- 
clusion announced  in  the  opinion  of  Mr, 
Justice  WOODS,  as  I  think  the  judgment  of 
the  circuit  court  should  be  afQrmed  for  the 
reasons  therein  stated. 


(7S  S.  C.  166) 

STATE  ex  rel.  HAY  v.  FARNUM. 

(Supreme  Court  of  South  Carolina.    Dec  22, 
1905.) 

h  Intoxicating  Liquors — Countt  Disfenseb 
— ^Examination  of  Papebs. 

A  county  dispenser  is  a  state  officer,  and  all 
books,  documents^  and  letters  in  the  dispensary 
relate  prima  facie  to  the  public  business,  ana 
are  open  to  examination  by  any  committee  ap- 
pointed by  the  General  Assembly. 

2.  Si^ASOBBs  AND  Seizures — Constitutional 
Law. 

A  committee  appointed  by-  the  General  As- 
sembly to  examine  the  books  of  a  county  dis- 
poser, in  acting  under  such  authority,  is  not 
violating  the  provisions  of  the  federal  and  state 
Constitutions  that  the  right  of  the  people  to  be 
secure  in  their  persons  and  property  against  on- 
reasonable  searches  and  seizures  shall  not  be 
violated. 

3.  Intoxicating  Liquors — County  Dispenses 
— Examination  of  Papers— Mandamus. 

Where  a  committee  appointed  by  the  Legis- 
lature seeks  to  examine  books  and  papers  of  a 
county  dispenser,  and  it  is  stated  under  oath 
by  such  dispenser  that  papers  in  his  ofBce  do 
not  belong  to  the  business  of  the  dispensary,  but 
are  private  papers,  neither  the  committee  nor 
the  officer  attempting  to  seize  such  papers  has 
the  right  to  decide  that  question,  but  upon  ap- 
plication the  court  will  examine  the  papers,  and 
if,  on  examination,  it  determines  that  any  of 
them  pertain  to  the  affairs  of  the  office,  it  will 
issue  a  writ  of  mandamus  requiring  such  officer 
to  submit  them  to  the  committee. 

Application  by  the  state,  on  the  relation  of 
J.  T.  Hay  and  others,  for  writ  of  mandamus 
against  James  S.  Farnum.    Writ  granted. 

J.  T.  Hay  and  J.  F.  Lyon,  for  petitioners. 
Mordecal  &  Gadsden,  for  respondent 

WOODS,  J.  This  petition  for  mandamus 
alleges  that  J.  T.  Hay.  C.  L.  Blease,  Neils 
Ghrlstensen.  Jr.,  T.  B.  Fraser,  J.  F.  Lyon, 
A.  L.  Gaston,  and  J.  B.  Splvey  were,  by  a 
concurrent  resolution  passed  on  the  25th  day 
of  January,  1905,  appointed  a  joint  commit- 
tee of  the  Senate  and  House  of  Representa- 
tives to  Investigate  the  affairs  of  the  state  dis- 
pensary, and  as  a  means  to  that  end  the 
resolution  provided  that  the  committee 
'*shall  have  access  to  all  the  books  and  vouch- 
ers and  other  papers  of  the  said  institution 


or  any  officer  or  employ^  thereof/*  and  that  it 
became  necessary  in  the  course  of  the  investi- 
gation so  authorized  for  petitioners,  J.  T.  Hay, 
B.  F.  Lyon,  and  Neils  Chrlstensen,  Jr.,  as  a 
subcommittee  of  the  Joint  committee,  to  In- 
spect and  examine  all  books,  letters,  vouch- 
ers, and  other  papers  in  possession  of  J.  S. 
Farnum,  as  despenser  of  dispensary  No.  12^ 
in  the  city  of  Charleston.  The  petition  fur- 
ther alleges:  *'That  on  the  17th.  day  of  June, 
1905,  an  alternative  writ  of  mandamus  was 
issued  by  Chief  Justice  Y.  J.  Pope,  com- 
manding the  said  J.  S.  Farnum  to  deliver  to 
petitioners  for  Inspection  all  books,  papers, 
letters,  letter  flies,  vouchers,  and  other  papers 
and  records  in  his  dispensary  No.  12,  or  that 
he  show  cause  to  the  contrary;  that  said 
writ  was  duly  and  legally  served  on  respond- 
ent on  the  20th  day  of  June,  1905;  that  in 
obedience  to  said  writ  respondent  allowed 
petitioners  to  Inspect  letter  files  and  other 
papers  called  for  in  his  dispensary  No.  12, 
in  Charleston,  S.  C,  but  stated  to  petitioners 
J.  Fraser  Lyon  and  Neils  Chrlstensen,  Jr., 
that  he  had,  in  anticipation  of  petitioners 
making  demand  to  be  allowed  to  inspect  said 
letter  files  and  papers  in  his  place  of  busi- 
ness, removed  such  letters  and  papers  from 
the  file  in  said  dispensary  No.  12,  as  he  did 
not  wish  petitioners  to  see;  that  said  re- 
spondent stated  that  said  letters  and  papers 
which  were  removed  from  dispensary  No.  12 
were  his  private  matters,  which  petitioners 
had  no  right  to  inspect;  that  thereupon  peti- 
tioners made  demand  upon  the  said  J.  S. 
Farnum  to  deliver  to  t^iem  for  inspection  all 
of  the  letters  and  other  papers  which  had 
been  removed  from  dispensary  No.  12,  under 
the  circumstances  hereinbefore  alleged,  but 
respondent  refused  to  allow  petitioners  to 
Inspect  said  papers  and  letters;  that  many  of 
the  letters  and  papers  removed  from  said 
dispensary  No.  12  and  placed  beyond  the 
reach  of  said  committee,  as  your  petitioners 
are  informed  and  believe,  and  so  allege,  bear 
directly  upon  and  give  information  concern- 
ing matters  which  petitioners  are  authorized 
and  ordered  to  investigate  under  the  terms 
of  the  said  resolution;  that  If  the  said  J.  S. 
Farnum  Is  allowed  to  withhold  the  said 
letters  and  papers  from  your  petitioners 
they  will  be  hindered  and  circumvented  in 
carrying  out  the  terms  of  said  concurrent 
resolution,  and  the  state  will  be  deprived 
of  the  benefit  of  the  information  contained 
in  said  letters  and  papers."  The  .petitioners 
pray  for  a  writ  of  mandamus  commanding 
J.  S.  Famiun  "to  Immediately  deliver  into 
the  possession  of  petitioners  for  inspection 
all  letters,  papers,  vouchers,  and  books  re- 
moved from  dispensary  No.  12,  in  Charles- 
ton, S.  C,  and  all  books,  papers,  vouchers, 
and  records  in  his  possession  or  under  his 
control  relating  to  the  affairs  of  the  dis- 
pensary, or  of  any  ofiScer,  employ^  or  agent 
thereof;  (2)  that  the  said  J.  S.  Farnum  be 
restratned  and  enjoined  from  removing, 
making  away  with,  or  putting  beyond  the 
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reach  of  your  petitioners  any  of  said  letters 
or  papers  covered  by  the  provisions  of  said 
concurrent  resolution." 

An  order  was  made  by  the  Chief  Justice 
on  July  15,  1905,  .requiring  the  defendant 
to  show  cause  at  his  chambers  on  July  25, 
1005,  why  the  writ  of  the  mandamus  should 
not  issue  as  prayed  for,  and  in  the  mean- 
time enjoining  the  defendant  from  remov- 
ing, secreting,  or  placing  the  documents  re- 
ferred to  beyond  the  reach  of  the  petitioners. 
The  defendant  denied  the  committee  had  any 
power  whatever,  because  the  subject  of  the 
resolution  under  which  it  was  appointed 
was  not  expressed  in  the  title,  because  it 
lacked  the  style,  "Be  it  enacted  by  the  Gener- 
al Assembly  of  the  state  of  South  Carolina,'* 
and  because  the  several  readings,  the  sig- 
nature of  the  Governor,  and  other  formal- 
ities necessary  under  the  Constitution  to 
give  a  bill  or  joint  resolution  force  of  law, 
were  not  complied  with.  The  defendant 
further  Insists  the  resolution  is  null  and 
void,  and  this  proceeding  cannot  be  main- 
tained thereunder,  because  it  violates  the  pro- 
visions of  the  federal  Constitution  (Amend- 
ment 4)  and  the  state  Constitution  (article 
1,  8  16),  which  provides:  'The  right  of  the 
people  to  be  secure  in  their  persons,  houses* 
papers,  and  effects  against  unreasonable 
searches  and  seizures  shall  not  be  violated 
and  no  warrant  shall  issue  but  upon  prob- 
able cause,  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to  be 
searched  and  the  person  or  thing  to  be  seis- 
ed." Finally,  the  defendant  alleges  he  has 
exhibited  to  the  committee  all  books  and 
other  documents  in  dispensary  No.  12,  which 
relate  to  that  business,  and  that  he  has  re- 
moved only  those  which  related  to  his  pri- 
vate business,  having  no  relation  whatever 
to  the  dispensary.  This  return  was  trav- 
ersed, the  petitioners  denying  the  legal  con- 
clusions stated  hy  the  defendant,  submit^ 
ting  the  question  Involved  to  the  determi- 
nation of  the  court,  and  alleging  that  the 
office  held  by  the  defendant  was  a  public 
office,  subject  to  examination  by  any  com- 
mittee of  the  General  Assembly  authorized 
to  make  such  examination,  and  that  the 
books,  papers,  and  documents  therein  are 
public  records  subject  to  like  examination. 

The  issues  of  fact  were  referred  by  the 
Chief  Justice  to  a  referee,  and  upon  the  com- 
ing in  of  his  report  this  court  made  the  fol- 
lowing order:  "By  an  order  heretofore  made 
in  this  cause  by  the  Chief  Justice  it  was  re- 
ferred 'to  Jas.  F.  Izlar,  Esquire,  as  special 
master,  to  take  such  testimony  as  may  be 
offered  by  the  parties,  respectively,  on  the 
issues  of  fact  presented  by  the  pleadings, 
and  to  report  the  same  to  the  court,  together 
with  his  conclusions  of  fact'  The  special 
master  has  submitted  the  testimony  taken, 
but  by  agreement  of  counsel  omitted  to  re- 
port his  omclasicms  of  fact  The  main  issue 
of  ftict  Is  whether  the  books,  papers,  letters, 


▼outers,  and  records  removed  from  di^pen- 
etry  No.  12»  In  the  city  of  Cbarleston,  and 
now  in  the  possession  or  under  the  control 
of  the  defendant  relate  *to  the  affairs  of  the 
dispensary,  ot  any  officoTi  employ^  or  agent 
thereof/  or  to  the  private  affairs  of  the  de- 
fendant Aside  from  the  presumption  that 
such  documents  kept  in  the  dispensary  re- 
lated to  its  business,  there  is  practically  no 
testimony  on  the  subject  The  documents 
were  not  produced  before  the  master,  and 
opinions  expressed  by  witnesses  in  giving 
their  testimony  cannot  be  accepted  as  deter- 
mining the  character  of  the  pap«:«.  To  the 
end,  therefore^  that  the  court  may  be  in- 
formed as  to  the  nature  of  all  the  books, 
papers,  letters,  vouchers,  and  records  taken 
by  the  defendant  or  any  of  his  agents,  attor- 
neys or  servants,  from  dispensary  No.  12,  in 
the  city  of  Charleston,  it  Is  ordered  that  the 
defendant  produce  before  this  court  on  Mon- 
day, December  11,  1905^  at  10  o'clock  in  the 
forenoon,  all  such  books,  papers^  letters,  vouch- 
ers, and  records  so  taken  from  the  said  dis- 
pensary. This  order  is  not  to  be  construed 
as  determining  or  indicating  any  opinion  of 
the  court  as  to  any  question  of  law  or  fact 
Involved  in  the  cause.  It  is  further  ordered, 
that  this  order  be  forthwith  served  upon 
the  defendant  Jas.  S.  Farnum."  In  compli- 
ance with  this  order  certain  letters  and  other 
documents  have  been  produced  and  are  now 
in  the  hands  of  the  court 

It  is  quite  •  true  that  no  action  of  the 
General  Assembly,  by  whatever  name  it 
may  be  called,  can  have  the  force  of  law, 
binding  on  the  citizens  of  the  state  gen- 
erally, without  complying  with  the  statu- 
tory requirements  above  referred  tOf  and 
relied  on  by  the  defendant  But  no  attempt 
is  made  to  give  any  such  effect  to  the  con- 
current resolution  here  under  consideration. 
Subject  to  his  constitutional  rights,  every  of- 
ficer of  the  state  administers  his  office  as 
required  by  acts  passed  by  the  (^neral  As- 
sembly. To  enable  the  General* Assembly  to 
legislate  intelligently,  it  is  not  only  its  right 
but  its  duty,  to  obtain  information  as  a  basis 
of  future  legislative  action  as  to  every  public 
office  and  institution  in  the  state.  It  would 
indeed  be  a  startling  proposition  to  lay  down 
that  the  legislative  department  of  the  state 
government  is  without  power  to  examine 
public  offices  and  records  through  its  com- 
mittees appointed  for  that  purpose  without 
the  passage  of  a  law  conferring  such  powtf . 
In  Pinckney  v.  Henegan,  2  Strob.  250,  49  Am. 
Dec  592,  the  court  had  under  consideration 
the  force  of  a  concurrent  resolution  providing 
that  a  certain  commissioner  to  be  appointed  by 
the  governor  should  have  access  to  the  books 
of  the  Secretary  of  State.  The  Secretary  of 
State  refused  the  commission  access  to  his 
books  and  an  application  was  made  for  a 
writ  of  mandamus.  Judge  O'Neal  says: 
rrhe  third  objection,  that  the  reaolution  or 
reports  of  the  committee  concur^^  in  have 
not  the  power  of  acts,  and  that^  an  act  was 
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necefisary  to  compel  the  Secretary  of  State 
to  submit  to  the  will  of  the  Legislature  In  ref- 
erence to  this  office,  is  also,  I  think,  without 
Just  foundation.  It  is  very  true  that  neither 
reports  nor  resolution  have  the  power  of  an 
act  Their  whole  office  and  legal  effect  is 
as  a  formula  for  acts  or  directory  to  the 
officers  or  agoits  of  the  state.  It  la  in  thia 
last  point  of  view  that  these  operate.**    As 

'  to  the  records  themselves  he  says :  "I  think 
there  Is  nothing  in  the  second  objection  made 
to  the  answer,  to  wit,  that  the  respondent 
has  the  care  and  custody  of  the  records,  and 
that  the  relator  t*annot  have  access  to  them 
but  by  the  respondent's  consent,  obtained  on 
payment  of  the  fees  of  the  office  for  search 
and  copies.  The  public  records  in  the  Secre- 
tary of  State's  office  do  not  belong  to  the  Sec- 
retary. They  are  the  property  of  the  state. 
He  is  the  mere  keeper  under  her  authority. 
Whatever  she  wills  about  them,  he  is  bound' 
to  obey.** 

The  defendant's  claim  that  the  resolution 
contemplated  unreasonable  search  of  private 
papers  is  based  upon  a  complete  misapprehen- 
sion of  his  position.  The  state  has  undertak- 
en to  take  charge  of  the  entire  liquor  business 
of  the  state  and  to  prohibit  any  private  per- 
son or  corporation  from  defeiling  in  liquor,  ex- 
cept as  they  may  find  warrant  in  the  Ck>nsti- 
tution  and  laws  of  the  United  States.  The 
defendant,  as  a  dispenser,  is  an  officer  of  the 
state,  keeping  for  it  a  dispensary  in  the  city 
of  Charleston.  He  has  no  right  to  any 
private  business  connected  with  the  dispen- 
sary and  presumably  has  no  such  business. 
All  books,  documents,  and  letters  in  that  dis- 
pensary prima  facie  relate  to  the  public  busi- 
ness and  are  open  to  examination  by  any  com- 
mittee of  the  General  Assembly.  The  offices 
and  place  of  business  of  the  dispensary  stand 
precisely  in  the  same  relation  to  the  state 
as  the  State  Treasurer*s  office.  The  prop- 
osition would  not  be  countenanced  for  a 
moment,  indeed,  it  would  hardly  be  ad- 
vanced, that  that  officer  upon  the  entry  Into 
his  office  of  a  legislative  committee  of  investi- 
gation, could  withdraw  from  his  office  beyond 
the  reach  of  investigation  all  papers  that  he 
might  designate  as  private  and  deny  the  right 
of  Inquiry  into  their  character,  on  the  ground 
that  such  an  examination  would  be  an  un- 
reasonable search  of  private  papers.  In  such 
cases,  however,  neither  the  officer  nor  the 
committee  can  be  the  final  arbiter  as  to  the 
character  of  the  papers.  If  the  question  is 
seriously  made  under  oath  that  by  any  means 
private  papers,  in  no  wise  relating  to  the  du- 
ties of  the  office  or  Its  affairs,  happen  to  l>e 

actnaily  in  the  office,  It  is  the  du^  of  the 
courts  under  proper  proceedings  to  inquire 
into  the  matter  as  a  judicial  question,  and 
examine  the  papers  themselves  to  ascertain 
whether  the  papers  relate  to  private  affairs, 
contrary  to  the  presumption  that  they  are 
public  documents.  It  is  the  plain  and  ob- 
vious public  duty  of  any  officer  to  ke^ 
bocks,  letters^  and  other  documents  relating 


to  the  business  of  his  office  and  to  the  man- 
n^  in  which  he  has  discharged  or  failed  to 
discharge  its  duties  in  the  place  where  the 
public  business  with  which  he  is  charged  is 
conducted,  subject  to  examination  by  any  of 
the  conmiittees  appointed  by  the  General  As- 
sembly ;  and  upon  an  application  for  manda- 
mus to  compel  him  to  perform  this  obvious 
public  duty,  it  is  essential  for  the  court  to 
ascertain  the  facts  and  inform  itself  whether 
there  has  been  an  actual  removal  of  public 
documents  or  other  public  property  and  a 
refusal  to  restore  them  for  examination. 
This  the  court  has  In  this  case  undertaken  to 
do  by  a  careful  examination  of  the  papers 
themselves.  That  examination  has  disclosed 
a  number  of  papers  relating  to  the  defend- 
ant's transactions  in  spirituous  liquors.  All 
such  papers  are  public  documents,  subject  to 
the  examination  of  the  committee,  for  the 
reason  that  they  relate  either  to  the  rightful 
discharge  of  the  duties  of  the  office  of  the  de- 
fendant or  to  his  violation  of  the  official  trust 
reposed  by  the  state  in  him,  by  dealing  with 
liquors  in  a  manner  forbidden  by  law.  It  is 
difficult  to  conceive  any  foundation  for  the 
contention  that  the  examination  of  such  doc- 
uments can  be  denied  to  the  committee  as  an 
unreasonable  search  of  private  papers.  From 
the  papers  submitted  to  the  court,  all  those 
which  refer  to  dealing  in  spirituous  liquors 
have  been  separated  and  placed  on  file  in  the 
office  of  the  clerk  of  this  court  under  seal. 
These  are  subject  to  the  examination  of  the 
committee. 

It  is  therefore  ordered  that  a  writ  of  man- 
damus be  issued  requiring  the  defendant,  as 
dispenser  No.  12  in  the  city  of  Charleston,  to 
turn  over  to  the  committee  the  papers  and 
documents  now  on  file  with  the  clerk  of  this 
court  as  the  public  documents  of  dispensary 
No.  12  on  such  day  and  at  such  hour  as  the 
committee  may  designate,  on  24  hours'  notice 
to  the  defendant  or  his  attorney ;  such  trans- 
fer to  be  made  in  the  presence  of  the  clerk 
of  this  court,  with  a  right  to  the  defendant  to 
be  present  at  the  examination  by  the  commit- 
tee of  such  papers.  After  the  completion  of 
such  examination,  it  is  further  ordered  that 
said  papers  be  returned  to  dispensary  No.  12, 
in  the  city  of  Charleston. 


(78  B.  C.  193) 

STATB  ex  rel.  HAY  v.  FARNUM. 

(Supreme  Court  of  South  Carolina.    Jan.  16, 
1906.) 

Contempt— DisoHABOE  X)r  Bulk. 

Where  the  answer  to  a  rule  to  show  cause 
why  a  party  should  not  be  attached  for  con- 
tempt is  verified,  and  no  evidence  is  offered  to 
phow  that  the  return  is  false,  the  rule  will  be 
discharged. 

Application  by  the  state,  on  the  relation 
of  J.  T.  Hay  and  others,  for  writ  of  man- 
damus against  J.  S.  Pamum.  Application 
for  an  attachment  against  tb«  defendant 
Rule  discharged. 
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J.  T.  Hay  and  Mr.  Lyon,  for  application. 
T.  M.  Mordecat,  opposed. 

PER  CURIAM.  Heretofore  this  court 
granted  an  order  requiring  the  respondent 
to  produce  certain  letters  and  papers  relat- 
ing to  dispensary  No.  12,  in  the  city  of 
Charleston.  In  pursuance  of  said  order  the 
respondent  produced  certain  letters  and  pa- 
pers«  stating  that  they  were  all  that  were  in 
his  possession  at  the  time  said  order  was 
granted.  Afterwards  another  order  was 
issued  by  this  court  requiring  the  respond- 
ent to  show  cause  why  he  should  not  be  at- 
tached for  contempt  of  court  in  failing  to 
obey  its  mandate.  The  respondent  made 
return  to  the  effect  that  he  did  not  have, 
at  the  time  the  original  order  was  Issued, 
any  letters  or  papers  in  his  possession  of  the 
character  described  in  the  petition  except 
those  heretofore  produced. 

The  court  will  not  issue  another  order 
requiring*  the  resi)ondent  to  produce  said 
letters  and  papers,  but  will  simply  consider 
the  question  whether  the  respondent  should 
be  adjudged  in  contempt  of  court  The  re- 
turn is  verlfledi  and  there  Is  no  testimony 
to  the  effect  that  It  is  false. 

Under  these  circumstances  It  must  be  ac- 
cepted as  true,  and  the  rule  discharged. 


(78  S.  C.  160) 

DICK  et  aL  ▼.  SCARBOROUGH  et  al. 

(Supreme  Court  of  South  Carolina.    Dec.  20, 
1905.) 

1.  Municipal    Cobpobations— Watebwobks 
— Issuance  of  Bonds — Election. 

Const  art  8,  §  5,  provides  that  cities  and 
towns  may  acquire  and  operate  waterworks  and 
lighting  plants  on  majority  vote  of  the  electors 
of  the  town  and  issue  bonds  therefor.  Civ. 
Code;  1902,  S  2008,  provides  for  elections  to  de- 
termme  the  issuance  of  bonds  for  the  construc- 
tion of  waterworks,  but  omits  all  reference  to 
bonds  for  the  purchase  of  waterworks.  Heldj 
that  the  Legislature  could  not  so  limit  the  use 
of  the  election  machinery  as  to  deny  to  the  voter 
the  constitutional  right  to  vote  for  the  purchase 
of  waterworks,  and  all  rights  given  by  the  Con- 
stitution might  be  exercised  by  the  voters, 
whether  expressly  moitioned  in  the  statute  or 
not 

2.  Same. 

Civ.  Code  1902,  §  2021,  providing  that  mu- 
nicipal authorities  may  order  a  special  election 
for  the  purpose  of  issuing  bonds  for  enlarging, 
extending,  or  establishing  waterworks,  includes 
the  purchase  of  waterworks. 

3.  Saicb — Election — Ballot. 

In  a  city  election  to  determine  the  issue  of 
bonds  for  purchase  of  waterworks,  any  form  of 
ballot  in  accordance-  with  the  previous  notice, 

{giving  the  voter  full   knowledge  of  the   issue 
nvolved,  is  sufficient 

Petition  of  George  W.  Dick  and  others 
for  a  writ  of  mandamus  to  R.  I^ee  Scar- 
borough and  others.    Writ  granted. 

Haynesworth  &  Haynesworth,  for  peti- 
tioners.    Fruser  &  Cooper,  opposed. 

WOODS,  J.  In  this  proceeding,  the  city 
cenndl  of  the  city  ot  Sumter  asks  f6r  a  writ 


of  mandamos  to  compel  the  commissioners 
of  public  works  to  sell  certain  municipal 
bonds,  aggregating  in  amount  $116,000, 
turned  over  to  them  by  the  city  council,  and  to 
use  tlie  proceeds  in  the  purchase,  under  an 
option  held  by  the  city,  of  the  waterworks 
now  owned  and  operated  by  the  Sumter 
Water  Power  Company.  The  answer  admits 
all  the  facts  set  out  in  the  petition,  but  al- 
leges that  "the  bonds  are  invalid,  unsalable, 
and  void,  because:  (a)  The  bonds  were  is- 
sued for  the  purchase  of  waterworks  already 
constructed,  and  under  the  statute  a  city  in 
South  Carolina  has  no  power  to  purchase 
waterworks  already  constructed,  (b)  Be- 
cause the  question  voted  upon  in  the  election 
was  as  follovrs:  'Shall  the  city  of  Sumter 
purchase  the  property  and  right  of  the  Sum- 
ter Water  Power  Company  and  issue  l)onds 
in  payment  thereof  in  such  amount  as  may 
be  necessary?  Yes.'  The  negative  ballots, 
it  is  alleged,  were  in  precisely  the  same  words ; 
•No'  being  substituted  for  'Yes.'  Whereas, 
it  is  respectfully  submitted  that  the  definite 
amount  of  bonds  to  be  issued  should  also 
have  been  submitted  to  the  voters  votin^f 
in  said  election." 

1.  The  first  objection  to  the  validity  of  the 
election  raises  a  serious  question  of  consti- 
tutional and  statutory  construction.  It  Is 
provided  by  section  5,  art.  8.  of  the  Con- 
stitution: *'Sec.  5.  Cities  and  towns  may 
acquire,  by  construction  or  purchase,  and 
may  operate  water  works  systems  and  plants 
for  furnishing  lights,  and  may  furnish  water 
and  lights  to  individuals,  firms  and  private 
corporations  for  reasonable  compensation: 
Provided,  that  no  such  construction  or  pur- 
chase shall  be  made  except  upon  a  majority 
vote  of  the  electors  In  said  cities  or  towns 
who  are  entitled  to  vote  on  the  bonded  in- 
debtedness of  said  cities  or  towns."  This 
article  of  the  Constitution,  expressly  confer- 
ring the  power  to  Issue  bonds  for  the  pur- 
chase of  "water  works  systems  •  •  • 
upon  a  majority  vote  of  the  electors,*'  neces- 
sarily Implies  the  power  of  the  municipality 
to  hold  an  election  to  ascertain  the  will  of 
the  majority,  though  possibly  this  might 
have  been  defeated  by  the  failure  of  the  Gen- 
eral Assembly  to  provide  election  machinery. 
Section  7,  art  8,  contains  this  provision: 
"Sec.  7.  No  city  or  town  in  this  state  shall 
hereafter  incur  any  bonded  debt  which,  in- 
cluding existing  bonded  indebtedness,  shall 
exceed  eight  per  centum  of  the  assessed  value 
of  the  taxable  property  therein,  and  no  such 
debt  shall  be  created  without  submittln^r 
the  question  as  to  the  creation  thereof  to  the 
qualified  electors  of  such  city  or  town,  as 
provided  In  this  Constitution  for  such  spe- 
cial elections;  and  unless  a  majority  of  such 
electors  voting  on  the  question  shall  be  in 
favor  of  creating  such  further  bonded  debt, 
none  shall  be  created."  The  provision  for 
*'such  special  elections"  here  referred  to  is 
found  in  section  13,  art  2,  which  is  as  fol- 
lows:   "Sec.    la   In   authorizing  a    speciai 
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election  In  any  Incorporated  city  or  town  In 
this  state  for  the  purpose  of  bonding  the 
same*  the  General  Assembly  shall  pre- 
scribe as  a  condition  precedent  to  the  hold- 
ing of  said  election  a  petition  from  a  major- 
ity of  the  freeholders  of  said  city  or  town, 
as  shown  by  its  tax  books,  and  at  such  elec- 
tions all  electors  of  such  city  or  town  who 
are  duly  qualified  for  voting  under  section 
12  of  this  article,  and  who  have  paid  all 
taxes,  state,  county  and  municipal,  for  the 
previous  year,  shall  be  allowed  to  vote;  and 
the  rote  of  the  majority  of  those  voting  in 
said  election  shall  be  necessary  to  author- 
ize the  Issue  of  said  bonds." 

In  pursuance  of  these  articles  of  the 
Constitution,  the  General  Assembly  enacted 
a  general  law  on  the  subject  (Civ.  Code  1902, 
%  2008),  providing  for  elections  to  be  held, 
"in  accordance  with  the  laws  of  force  gov- 
erning municipal  elections,"  and  prescribing 
as  a  condition  precedent  to  the  holding  of 
the  election,  the  filing  of  the  petition  describ- 
ed in  the  Constitution.  Bither  by  inadvert- 
ence or  design,  however,  this  statute,  while 
providing  for  the  Issuance  of  bonds,  sanc- 
tioned by  an  election,  for  the  construction  of 
waterworks,  omits  all  reference  to  bonds  for 
the  purchase  of  waterworks.  The  case 
therefore,  stands  thus:  The  Constitution 
conferred  upon  municipalities  the  right  to 
acquire,  by  construction  or  purchase,  water- 
works systems,  and  to  issue  bonds  therefor, 
under  the  sanction  of  an  election.  In  enact- 
ing the  general  law  for  holding  such  elec- 
tions, it  was  not  within  the  power  of  the 
General  Assembly  to  so  limit  the  use  of  the 
election  machinery  provided  as  to  deny  one 
of  these  constitutional  rights  while  giving 
opportunity  for  the  exercise  of  the  other, 
which  was  linked  with  it  and  stood  on  pre- 
cisely the  same  footing.  When  the  machin- 
ery is  provided  and  the  prerequisites  of  the 
election  are  laid  down  by  the  General  As- 
sembly under  the  mandate  of  the  Constitu- 
tion, all  rights  to  which  they  were  intended 
by  the  Constitution  to  give  efPect  may  be 
exercised  under  them,  whether  expressly 
mentioned  in  the  statute  or  not 

2.  But,  aside  from  this,  section  2021  of 
the  Civil  Code  of  1902  provides:  "It  shall 
be  the  duty  of  the  municipal  authorities  of 
any  incorporated  city  or  town  of  this  state, 
upon  a  petition  of  a  majority  of  the  free- 
holders of  said  city  or  town,  as  shown  by 
its  tax  books,  to  order  a  special  election  in 
any  such  city  or  town,  for  the  purpose  of 
issuing  bonds  for  the  purchasing,  repairing 
or  improving  of  city  or  town  hall,  or  park 
or  grounds  therefor,  markets  and  guard 
house,  enlarging,  extending  or  establishing 
electric  light  plants  or  other  lights,  or  water 
works,  or  sewerage,  erecting,  repairing  or 
altering  school  buildings,  fire  protection  pur- 
poses, improvement  of  streets  and  side- 
walks, or  any  corporate  purpose  set  forth 
In  said  petition.**    It  Is  true,  power  to  hold 


an  election  to  authorize  the  issuance  of  bonds 
to  purchase  waterworks  is  not  given  in  this 
statute  by  use  of  the  word  "purchase,"  but 
"establishing"  municipal  waterworks  may 
be  accomplished  by  purchase  as  well  as  by 
construction.  Establishing  waterworks  ob- 
viously here  means  the  acquirement  and  in- 
auguration of  a  system  of  waterworks  as  a 
municipal  enterprise  and  as  municipal  prop- 
erty by  either  construction  or  purchase.  Be- 
sides, the  words,  "or  any  other  corporate 
purpose,"  used  in  this  statute,  manifestly 
include  the  purchase  of  waterworks,  a  cor- 
porate municipal  purpose  authorized  by  the 
Constitution. 

3.  The  facts  of  this  case  do  not  warrant 
the  court  in  sustaining  the  objection  to  the 
form  of  the  ballot  Without  doubt,  it  is 
safer  in  such  elections  to  have  the  ballot 
express  the  precise  amount  to  which  it  is 
proposed  to  issue  bonds,  for  then  there  can 
be  no  doubt  of  the  voter  having  fair  notice 
of  the  import  of  his  vote.  But  there  is  no 
statutory  provision  as  to  the  form  of  the 
ballot  and  the  most  that  the  court  can  re- 
quire in  this  respect  is  that  the  voter  should 
have  reasonable  notice  of  the  election  and 
the  issue  it  involved.  In  this  case  the  ballot 
expressed  that  the  issue  was,  whether  the  city 
should  purchase  the  Sumter  waterworks 
and  Issue  bonds  for  the  purchase  money. 
The  record  shows  the  purchase  price  agreed 
on  by  the  city  council  before  the  election 
was  "$116,511.65,  with  certain  small  con- 
tingent additions  for  experimental  boring 
of  additional  wells,  and  that  this  was  pub- 
lished ofl3cially  and  was  otherwise  known 
to  the  qualified  electors  and  the  freeholders 
of  the  cltj  of  Sumter."  It  thds  appears 
that  the  municipal  voters,  with  full  knowl- 
edge, by  the  election  gave  their  assent  to  a 
bond  issue  exceeding  $116,000,  which  is  the 
aggregate  of  the'  bonds  actually  signed  and 
now  in  the  hands  of  commissioners  of  public 
worka  The  bonds,  therefore,  cannot  be  held 
invalid  on  the  ground  that  the  ballots  did 
not  give  notice  to  the  voters  of  the  issue 
Involved  in  the  election.  Under  the  facts  of 
this  case  the  ballots  were  sufficient 

It  is  therefore  ordered  and  adjudged  that 
a  writ  of  mandamus  do  issue,  requiring  the 
commissioners  of  public  works  of  the  city 
of  Sumter  to  sell  the  bonds  turned  over  to 
them  by  the  city  of  Sinnter  and  make  the 
purchase  of  the  waterworks  sanctioned  by 
the  election  hereinbefore  referred  to. 


(78  S.  C.  198) 
LOCKWOOD  V.  LOCKWOOD  et  al. 

(Supreme  Court  of  South  Carolina.    Dec.  20. 
1905.) 

Appeal — Order  of  Reference. 

An  order  of  reference  in  an  equity  case, 
made  without  special  notice  on  call  of  calendar. 
is  within  the  discretion  of  the  judge,  and  not  ap- 
pealable. 

[Ed.   Note. — For  cases  in  point,  see  voL  2, 
Cent.  Dig.  Appeal  and  Error,  S  735.1 


BS 


63  SOUTHBASTBRN  REPORTER. 


(8.a 


Action  by  I^ura  Bi.  Lockwood,  execu- 
trix, against  Willie  H.  Lockwood  and  otbera. 
Motion  to  dismiss  appeal.    Granted. 

Mr.  Elliott,  for  the  motion.  Mr.  Gal- 
etley,  exposed. 

PER  CURIAM.  ThlB  is  a  motion  to  dls- 
ftiiss  an  appeal  from  an  order  of  reference 
to  take  testimony  in  an  equity  cause,  made 
jn  the  call  of  the  cause  at  a  regular  term  of 
the  court  of  common  pleas  for  Beaufort 
county.  The  order  was  purely  admlnistra- 
tive,  made  by  the  circuit  Judge,  in  the  exer- 
cise of  his  discretion,  to  speed  the  causey 
and  did  not  prejudice  the  rights  of  the 
parties.  No  special  notice  of  such  an  order 
was  necessary.  Brookshire  ▼.  Farmers' 
AJliance  Exchange,  51  S.  E.  442w 

The  order  was  not,  therefore,  appealable 
4^nd  this  appeal  must  be  dismissed. 


(78  8.  o.  Uf) 

TV1LLIAMS  T.  HALFORD. 

(Supreme  Court  of  South  Carolina.    Dec   B, 
1905.) 

ii  Tbiait— Use  of  Testimoitt  at  Fobioeb  Tbial 
— Objections  Fobmeblt  Made — Necessitt 
of  Ruling. 

Where  it  is  agreed  that  testimony  taken 
at  a  former  trial  snail  be  used,  subject  to  all 
the  objections  urged  at  the  first  trial,  and  is 
presented  in  bulk  to  the  judge,  together  with 
the  agreement  mentioned,  reduced  to  writing,  he 
aeed  not  make  a  specific  ruling  on  each  objec- 
tion. 

2.  HUSBANU  A17D  WiFS— OONYETAITOB  IN  FBAUD 

OF  Wife — Limitations. 

Under  Civ.  Code  1902,  f  2368,  authorizing 
an  action  by  a  wife  and  children  to  recover 
property  conveyed  by  the  husband  to  a  concobine 
or  bastard  issue,  the  right  of  action  accrues 
when  the  gift  of  conveyance  took  effect  and  the 
w^rong  was  discovered  by  the  wife  and  children, 
10  that  limitations  run  from  that  time. 
B.  Same. 

Under  Civ.  Code  1902,  i  2368,  authorizing 
an  action  by  a  wife  and  children  to  recover 
property  conveyed  by  the  husband  to  a  concubine 
or  bastard  issae,  such  conveyance  may  be  set  aside 
during  the  lifetime  of  the  husband,  but  in  that 
event  he  takes  nothing  thereby. 
^  Parent  and  Child — Services  Rendebed  bt 

Bastard — Presumption. 

The  services  of  illegitimate  children  while 
living  with  and  working  for  their  father,  under 
the  belief  that  they  are  legitimate,  are  to  be 
presumed  gratuitous. 

Appeal  from  Common  Pleas  Circuit  Court 
df  Colleton  County;  Purdy,  Judge. 

Action  by  Julia  Williams  and  another 
against  J.  R.  Halford  and  others.  Judgment 
(or  plaintilTs,  and  defendants  appeal.  Re- 
versed. 

Howell  &  Gruber,  for  appellants.  "Grif- 
fin &  Padgett,  for  respondents. 

JONES,  J.  This  case  has  been  In  this 
court  twice  before.  64  S.  C.  396,  42  S.  BL 
187;  67  S.  C.  296,  46  8.  B.  207.  The  action 
IS  brought  under  section  2368,  Civ.  Code  1Q02, 
by  the  widow  and  son  of  James  J.  Williams, 
alias  J.  J.   Halford,    to   set   aside   certain 


ocmveyances  of  his  property  by  said  Wil- 
liams to  his  paramour,  Jane  Crosby,  and 
by  her  to  his  illegitimate  children,  in  vio- 
lation of  said  statute,  and  for  partition  and 
accounting.  Besides  a  general  denial,  the 
defendants  set  up  title  by  adverse  posses- 
sion and  plead  the  statute  of  limitations. 
The  case,  on  the  second  appeal,  having  l>een 
remanded  for  a  new  trial  upon  the  issue  of 
title  and  for  any  further  proper  proceedings, 
was  submitted  to  Judge  Purdy  without  a 
Jury.  Judge  Purdy  rendered  a  decision  in 
favor  of  the  plaintiffs,  adjudging  that  they 
were  entitled  to  three-fourths  of  the  prop- 
erty so  conveyed,  amounting  tn  value  to 
$1,025,  and  decreeing  for  a  sale  and  parti- 
tion of  the  property,  unless  defendants  with- 
in 30  days  elect  to  pay  plaintiffs  three- 
fourths  of  said  valuation,  or  $768.75,  with 
interest  from  November  21,  1896,  together 
with  one-fourth  of  the  costs.  The  excep- 
tions of  defendants  to  this  decree  raise  three 
questions. 

1.  The  first  exception  is  as  follows:  'That 
the  presiding  Judge  was  in  error  in  failing 
to  pass  upon  the  objections  interposed  by 
the  attorneys  of  the  respective  parties  to 
portions  of  the  evidence  taken  in  the  previ- 
ous trial,  such  testimony  being  received  In 
evidence  by  agreement  of  the  attorneys  sub- 
ject to  such  objections.*'  This  exception 
is  based  on  agreement  between  counsel,  made 
before  the  trial,  as  fbllows:  "It  is  agreed 
between  counsel  that  the  testimony  as  in- 
troduced on  the  previous  trial  in  November, 
1902,  and  as  contained  In  the  case  for  trial 
in  the  Supreme  Court,  shall  be  received  as 
evidence  for  the  respective  parties  in  the 
approaching  trial,  subject  to  the  same  objec- 
tions as  made  and  noted  on  the  previous 
trial,  and  also  subject  to  any  motion  or 
motions  which  either  side  may  see  fit  to 
make  just  as  though  such  testimony  was 
being  offered  for  the  first  time,"  etc.  Under 
this  agreement  the  testimony  taken  on  the 
previous  trial  was  submitted  to  Judge  Purdy 
with  other  evidence,  but  it  does  not  appear 
that  any  objection  to  testimony  was  other- 
wise called  to  the  attention  of  Judge  Purdy. 
Judge  Purdy,  as  it  appears  from  the  case, 
although  making  no  rulings  as  to  such  ,testi- 
mony  during  the  trial  or  in  his  decree,  duly 
considered  and  passed  upon  every  objection 
to  testimony  in  arriving  at  the  Judgment  ren- 
dered. The  record  before  us  contains  noth- 
ing from  which  we  can  say  that  Judge 
Purdy  committed  reversible  error.  In  the 
absence  of  any  showing  to  the  contrary,  it 
is  to  be  presumed  that  the  circuit  Judge 
in  reaching  his  conclusions,  discarded 
all  incompetent  testimony.  It  is  the  duty 
of  counsel,  when  they  desire  the  court's  rul- 
ing upon  testimony,  to  present  their  objec- 
tion thereto,  when  it  is  offered,  so  that  ,the 
court  may  know  the  ground  of  objection 
and  that  a  specific  ruling  is  desired.  The 
mere  presenting  of  a   mass  of   written  or 
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printed  testimony  tinder  the  agreement  of 
counsel  that  the  testimony  Is  taken  subject 
to  objection  does  not  meet  the  requirement, 
and  does  not  require  that  the  court  make  a 
spedflc  ruling  on  each  objection  on  pain  of 
committing  reversible  error.  The  case  Is 
not  like  Grollman  y.  Llpsltz,  43  S.  O.  838, 
21  S.  E.  272,  wherein  objection  was  made 
to  the  Introduction  of  certain  affidavits  of- 
fered, on  ground  that  they  were  not  In  reply, 
and  the  court  allowed  them  to  be  read,  stat- 
ing that 'he  would  pass  upon  them  when  he 
came  to  consider  the  motions  on  the  merits, 
which  the  court  failed  to  do,  thereby  com- 
mitting reversible  error.  The  case  falls 
rather  within  the  rule  stated  In  Ross  ▼. 
Jones,  58  S.  O.  11,  35  S.  E.  402,  36  S.  E.  1, 
the  syllabus  of  which  states  that  "a  circuit 
Judge  in  deciding  a  law  case,  a  Jury  trial 
being  waived.  Is  not  required  to  embody  In 
his  decree  or  Judgment  what  testimony  he 
regarded  as  'comi)etent  or  as  Incompetent, 
or  upon  what  testimony  he  based  his  find- 
ings of  fact,  especially  when  It  does  not  ap- 
pear that  any  special  objections  to  testimony 
were  argued  before  him."  This  exception 
Is  therefore  overruled. 

2.  The  second,  third,  and  fourth  excep- 
tions are  as  follows:  "(2)  That  the  pre- 
siding Judge  was  in  error  In  holding  as  a 
matter  of  law  that  neither  the  plea  of  ad- 
verse possession  nor  the  statute  of  limita- 
tions can  avail  In  this  case;  whereas,  he 
should  have  held  that  such  defenses  were 
available  if  supported  by  the  facts.  (3) 
That  the  presiding  Judge  was  In  error  In 
holding  and  deciding  that  the  plaintiffs  could 
not  have  brought  suit  until  after  the  death 
of  James  J.  Williams,  alias  Halford;  where- 
as, he  should  have  held  that  their  right  of 
action  accrued.  If  at  all,  at  the  time  of  the 
execution  and  delivery  of  the  conveyances 
complained  of  to  the  defendants  and  their 
mother.  (4)  That  the  presiding  Judge  was 
In  error  In  holding  and  deciding  that  if  any 
of  the  alleged  gifts  by  the  said  J.  J.  Williams, 
alias  Halford,  had  been  set  aside  during  his 
lifetime,  that  title  thereto  would  have  re- 
Tested  in  him,  and  that  he  could  thereupon 
during  his  life  have  disposed  of  such  prop- 
erty to  suit  his  interest  or  fancy,  and  no 
one  could  have  complained;  whereas,  he 
should  have  held  that  if  such  alleged  gifts 
hnd  been  set  aside,  the  same  would  have 
been  in  favor  of  the  legitimate  wife  and 
children,  and  that  title  thereto  would  not 
have  revested  in  the  said  Williams,  alias 
Hafford." 

These  exceptions  are  directed  to  the  follow- 
ing portion  of  the  decree  of  the  circuit  court : 
*Trom  the  foregoing,  it  follows  that  neither 
the  plea  of  adverse  possession  nor  the  statute 
of  limitations  can  avail.  The  plaintiffs  could 
not  sue  until  after  the  death  of  Williams, 
alias  Halford,  and  If  any  of  these  gifts  and 
conveyances  had  been  set  aside  during  the 
lifetime  of  the  said  Williams,  alias  Halford, 
title  would  have  been  revested  In  lilm,  and 


he  could  hAve  disposed  of  the  property  during 
his  lifetime  to  suit  his  interests  or  fancy, 
and  no  one  could  have  complained.*'  We  think 
that  the  court  erred  In  holding  that  plaintiffs 
could  not  have  brought  suit  until  after  the 
death  of  James  J.  Williams,  and  that  he 
erred,  further,  In  holding  that.  If  any  of  said 
gifts  had  been  set  aside  during  his  lifetime, 
title  thereto  would  have  revested  in  him,  to 
be  disposed  of  as  he  pleased.  This  view  Is  a 
misconception  of  the  nature  of  the  claim 
which  the  lawful  wife  and  children  have  with 
respect  to  the  property  conveyed,  in  violation 
of  section  2368.  That  section  reads :  "If  any 
person  who  is  an  Inhabitant  of  this  state,  or 
who  has  any  estate  herein,  shall  have  al- 
ready begotten,  or  shall  hereafter  beget, 
any  bastard  child,  or  shall  live  in  adultery 
with  a  woman,  the  said  person  having  a  wife 
or  lawful  children  of  his  own  living,  and 
shall  give,  or  settle,  or  convey,  either  in  trust 
or  by  direct  conveyance,  by  deed  of  convey- 
ance, or  by  deed  of  gift,  legacy,  devise,  or  by 
any  other  ways  or  means  whatsoever,  for  the 
use  and  benefit  of  the  said  woman  with  whom 
he  lives  in  adultery,  or  of  his  bastard  child 
or  children,  any  larger  or  greater  proportion 
of  the  real  clear  value  of  bis  estate,  real  or 
personal,  after  payment  of  his  debts,  than 
one-fourth  part  thereof,  such  deed  of  gift, 
conveyance,  legacy  or  devise  made,  or  here- 
after to  be  made,  shall  be  null  and  void,  only 
in  'favor  of  wife  and  legitimate  children,  for 
so  much  of  the  amount  or  value  thereof  as 
shall  or  may  exceed  such  fourth  part  of  his 
real  and  personal  estate." 

In  construing  this  statute.  It  has  been  held 
that  the  claim  Is  entirely  personal  to  the 
lawful  wife  and  children  to  call  upon  the  mis- 
tress or  illegitimate  children  for  the  amount 
or  value  of  what  said  mistress  or  children 
received  over  the  one-fourth  part  of  the 
donor's  or  testator's  estate;  that  the  legal 
title  of  the  mistress  or  bastards  is  good  and 
perfect,  subject  only  to  the  purely  personal 
equity  created  by  the  act  In  favor  of  the  law- 
ful wife  and  children;  that  because  it  Is  a 
personal  privilege,  the  right  to  vacate  the 
gift  for  the  excess  does  not  survive  to  the 
executor  of  the  lawful  wife  or  child;  that 
the  bastard  may  elect  what  property  he  will 
retain,  throwing  off  the  excess,  or  to  retain 
the  whole  and  pay  the  excess ;  that  the  law- 
ful wife  has  no  absolute  right  to  a  partition 
of  the  property  based  upon  the  theory  of 
community  of  title  or  interest,  or  tenancy  In 
common  with  the  mistress  or  bastard,  al- 
though partition  may  be  resorted  to,  in  the 
discretion  of  the  court,  when  that  process 
is  necessary  to  do  Justice  in  granting  relief 
under  the  statute.  Chancellor  Harper,  in 
Breithaupt  v.  Bauskett,  1  Rich.  Bq.  465,  and 
in  Ford  v.  McElray,  1  Rich.  Eq.  474 ;  Chan- 
cellor Dargan,  in  Hull  v.  Hull,  3  Rich.  Eq.  80. 
It  has  also  been  held  that,  in  determining 
whether  the  gift  is  in  excess  of  one-fourth 
part  of  the  amount  or  value  of  the  donor's 
estate,  the  time  of  valuation  is  when  the  gift 
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takes  effect  in  possession.  Bradley  v.  Lowry, 
Speer,  Eq.  18,  39  Am.  Dec  142.  The  object 
of  snch  legislation  is  tlius  declared  in  Hull  y. 
Hull,  2  Strob.  Eq.  188:  "The  general  scope 
and  Intention  of  this  act  are  very  evident. 
Its  provisions  are  intended  (so  far  as  the  Leg- 
islature could  safely  interpose  for  that  pur- 
pose) to  prevent  a  man,  who  had  forgotten 
his  domestic  duties,  from  squandering  his 
property  upon  the  object  of  his  perverted 
affections  to  the  wrong  and  injury  of  his 
family ;  and  by  depriving  him  of  the  means 
of  rewarding  the  associates  of  his  vitiated 
appetites,  or  providing  for  their  progeny,  to 
discourage  both  him  and  them  from  entering 
into  such  Immoral  and  pernicious  connex- 
lons.**  Further,  touching  the  nature  of  the 
claim  and  the  object  of  the  statute.  Chancel- 
lor Johnson,  in  his  decree  on  circuit  in  Hull 
v.  Hull,  2  Strob.  Eq.,  at  page  183,  said :  "The 
wrong  done  to  the  lawful  wife  and  children 
consists  in  taking  property  from  them  and 
bestowing  It  upon  the  illegitimate  family, 
and  the  measure  of  the  wrong  is  the  amount 
and  value  of  the  property  thus  given  away. 
The  law  does  not  compel  the  husband  and 
father  to  give  his  property  to  his  lawful 
family.  It  does  not  take  from  him  his  right 
of  free  alienation,  arising  from  the  very  fact 
of  his  ownership  of  the  property.  It  is  only 
when  he  gives  an  undue  portion  of  it  to  those 
who  have  perverted  his  affections  from  those 
naturally  entitled  to  them,  that  the  law  vin- 
dicates their  wrong  by  declaring  them  en- 
titled to  a  certain  portion  of  the  amount  and 
value  of  the  property  thus  improperly  be- 
stowed. The  statute  intends  to  compensate 
them  for  the  wrong." 

This  consideration  of  the  object  of  the  stat- 
ute and  the  nature  of  the  claim  for  relief 
under  the  statute  prepares  us  to  determine 
when  the  cause  of  action  accrued,  and  it 
seems  clear  (there  being  nothing  in  the 
statute  to  the  contrary)  that  the  right  of 
action  accrued  when  the  delict  or  wrong  oc- 
curred, which  was  when  the  gift  or  convey- 
ance took  effect  and  the  wrong  was  discover- 
ed by  the  lawful  wife  or  children.  If,  there- 
fore, the  cause  of  action  is  to  recover  upon 
a  liability  created  by  statute  other  than  a 
penalty  or  forfeiture,  or  an  action  for  relief 
on  the  ground  of  fraud,  the  statute  of  limi- 
tations, as  provided  in  section  112  of  the 
CJode  of  Civil  Procedure  of  1002  (subdivisions 
2  and  6),  would  ordinarily  bar  the  action, 
unless  brought  within  six  years  after  the 
cause  of  action  accrued;  or  If  the  action  was 
for  relief  not  otherwise  provided  for,  it  must 
be  brought  within  ten  years  after  the  accrual 
of  the  cause  of  action.  If,  also,  it  be  true 
that  the  title  of  the  illegitimate  is  good  and 
perfect,  subject  only  to  this  personal  equity 
in  favor  of  the  lawful  wife  and  children,  it 
must  follow  that  if  relief  under  the  statute  is 
obtained  during  the  lifetime  of  the  husband, 
he  takes  nothing  thereby,  since,  so  far  as  he 
la  concerned,  he  has  parted  with  his  In- 
terest in  the  property. 


But,  granting  that  the  court  was  in  error 
in  the  particulars  mentioned,  are  defendants 
entitled  to  a  reversal  of  the  Judgment?  They 
did  not  plead  the  statute  of  limitations  as 
provided  in  actions  other  than  for  the  re- 
covery of  land,  but  pleaded  as  if  the  action 
was  for  the  recovery  of  real  property;  their 
plea  being,  in  accordance  with  section  98  of 
the  Code  of  Civil  Procedure  of  1902:  "That 
neither  the  plaintiffs  nor  their  ancestors,  nor 
predecessors,  nor  grantors,  were  seised  or 
possessed  of  the  premises  described  in  the 
complaint  within  ten  years  before  the  com- 
mencement of  this  action."  This  Is  not  au 
action  to  recover  real  property,  but  is  to  se- 
cure the  special  relief  afforded  by  section 
2368,  Civ.  Code  1902.  The  defendants*  plea, 
therefore,  can  only  be  considered  in  connec- 
tion with  their  plea  of  adverse  possession  for 
ten  years,  in  support  of  their  claim  of  title 
paramount,  such  as  would  defeat  plaintiff*s 
claim  for  relief.  Upon  the  second  appeal  in 
this  case,  67  S.  C.  296,  45  S.  E.  207,  the  court 
held  that  defendants*  answer  raised  an  issue 
paramount  and  remanded  the  cause  for  a 
new  trial  upon  said  issues.  The  court  used 
this  language  in  that  opinion:  "Upon  the 
trial  of  the  legal  issue  of  title  by  the  Jury, 
it  is  incumbent  upon  the  plaintiff  to  intro- 
duce testimony  tending  to  prove  all  the  ma- 
terial requirements  of  the  statute  alleged  in 
the  complaint,  in  order  to  show  that  the  title 
of  appellants  (defendants)  is  not  paramount 
to  their  right  to  assert  their  equity  under  the 
statute.  The  defendants  may  defeat  the  case 
as  made  by  the  plaintiffs*  testimony,  either 
by  the  introduction  of  testimony  directly  con- 
tradicting it,  or  may  show  that  valuable  con- 
sideration was  paid  for  the  property,  or 
that  they  have  an  independent  title  arising 
from  any  other  facts.  We  desire,  however, 
it  should  be  distinctly  understood  that  we 
do  not  undertake  at  this  time  to  declare 
whether  the  defense  of.  adverse  possession  Is 
available  or  applicable  In  this  case,  as  such 
question  is  not  properly  before  us  for  consid- 
eration, and  is,  therefore,  left  open.** 

3.  We  think  the  plea  of  adverse  possession 
for  ten  years  would  have  no  application 
when  defendants  claim  to  hold  under  a  gift 
from  the  husband  or  father,  but  has  applica- 
tion when  they  claim  to  hold  title  paramount 
to  and  independent  of  that  of  husband  and  fa- 
ther. On  the  second  appeal  referred  to,  this 
court  regarded  such  last-named  issue  as  an 
issue  of  title  paramount  to  be  tried  by  a  Jury. 
When  the  case  was  called  for  trial,  the  par- 
ties waived  trial  by  Jury  and  submitted  all 
the  Issues  to  the  court  without  a  Jury.  W^®^ 
an  issue  of  title  is  thus  submitted  to  a 
Judge,  he  is  both  Judge  and  Jury.  If  in  his 
decree  he  committed  no  error  of  law  bearing 
upon  the  facts,  and  there  is  any  evidence 
sustaining  his  finding  of  fact,  his  Judgment 
on  the  facts  is  final  as  to  the  issue  of  title 
paramount,  and  is  not  reviewable  here;  but 
if  he  commits  error  of  law  which  affects  his 
finding  of  fact  in  such  issue,  his  concluaion 
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thereon  may  be  set  aside  Tbe  case  would 
stand  as  If  there  was  a  jury  sitting  on  the 
issue  of  title  and  the  judge  had  charged 
such  error  of  law.  Under  this  view  we 
must  hold  that  the  court  committed  prejudi- 
cial error  in  holding  that  the  plea  of  adverse 
possession  could  not  avail  defendants  because 
plaintlfTs  cause  of  action  did  not  accrue  until 
the  death  of  Williams,  alias  Halford.  Said 
Williams  died  in  1896,  and  the  action  was 
commenced  the  same  year.  We  are  unable 
to  say  that  the  conclusion  of  the  circuit  court 
upon  the  issue  of  title  paramount  should 
be  supported,  upon  a  review  of  the  testimony, 
notwithstanding  the  error  of  law  into  which 
be  fell,  because  the  testimony  Is  not  set  out 
in  the  case,  and  we  cannot  say  that  there  is 
ao  testimony  of  adverse  possession  under  the 
issue  of  title  raised.  The  "case,"  on  the  con- 
trary, contains  this  statement:  "There  was 
much  testimony  on  both  sides  in  support  of 
all  the  issues  as  raised  by  the  pleadings." 
We  must  conclude  that  the  circuit  court's 
findings  against  defendants  on  this  issue  was 
controlled  by  his  error  in  holding  that  the 
cause  of  action  did  not  accrue  until  the  death 
of  Williams  in  1896. 

4.  The  fifth  exception  is  as  follows:  "That 
the  presiding  judge  was  in  error  In  holding 
that  where  the  father  of  illegitimate  children 
lives  with  them  and  their  mother,  occupying 
the  relation  of  husband  and  wife  and  parent 
and  child,  that  the  presumption  would  be 
against  compensation  for  the  service  and 
earnings  of  the  mother  or  children;  whereas, 
he  should  have  held  that  the  mother  and  chil- 
dren are  entitled,  as  a  matter  of  legal  and 
moral  right,  to  their  earnings."  The  court 
In  this  case,  67  S.  C.  303,  45  &  B.  207,  quoted 
with  approval  from  King  v.  Johnson,  2  Hill, 
Bq.  624:  "The  (illegitimate)  child  cannot  in- 
herit from  the  father,  and  the  extent  to  which 
the  father  can  provide  for  his  illegitimate 
child  is  limited  by  the  act  referred  to.  The 
father  is  not,  therefore,  in  law  entitled  to 
the  services  of  his  natural  child.  It  is  said, 
however,  that  when  a  father  assumes  and 
discharges  the  duties  of  a  parent,  correspond- 
ing duties  arise  on  the  part  of  the  natural 
child;  and  this  is  true  so  long  as  this  relation 
exists.  But  these  relations  are  merely  con- 
ventional; and,  being  voluntary,  may  be  dis- 
solved at  pleasure.  ♦  •  ♦  The  right  of 
the  putative  father  to  the  custody  and  ser- 
vices of  his  natural  child  must,  therefore, 
arise  out  of  contract,  in  which  the  parties 
are  at  liberty  to  stipulate  for  them- 
selves.   ♦    ♦    •" 

The  facts  found  by  the  circuit  court  in 
this  connection,  and  there  is  no  exception 
thereto,  are  as  follows:  "Here  the  mother 
and  children  in  good  faith  occupied  the  re- 
lationship of  wife  and  legitimate  children 
towards  the  father  and  supposed  husband, 
and  they  thought  such  relationship  in  fact 
existed,  and  they  were  cared  for  and  protect- 
ed as  such,  and  there  was  no  design  on  the 


part  of  the  father  and  alleged  husband  to 
compensate  the  defendants  for  their  labor 
up  to  the  time  of  the  acquisition  of  the  prop- 
erty, now  sought  to  be  charged  with  the 
plaintiffs*  equity."  Construing  the  court's 
holding,  to  which  exception  has  been  taken, 
in  the  light  of  the  facts  found,  it  is  correct, 
as  it  in  effect  holds  that  services  rendered 
under  such  circumstances  are  presumptively 
gratuitous.  This  exception  is  therefore  over- 
ruled. 

Foe  the  error  indicated  in  the  second,  third, 
and  fourth  exceptions,  the  judgment  of  tbe 
circuit  court  is  reversed,  and  the  case  re- 
manded for  a  new  trial  on  the  issue  of  title 
paramount  and  for  further  proper  proceed- 
ings. 

POPE,  0.  J.,  and  GARY,  A.  J.,  concur, 
solely  upon  the  ground  stated  in  the  second 
exception. 

(]24  Ga.  821) 
CHANDLER  v.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  15,  1006.) 

1.  Witnesses  —  Cbedibilitt  —  Peejubt     oh 
Former  Trial. 

Though  the  fear  of  being  convicted  of  an 
offense  against  the  penal  laws  of  the  state  will 
not  excuse  a  witness  for  swearing  falsely,  yet 
where,  upon  a  succeeding  trial,  he  admits  the 
falsehood  of  the  testimony  formerly  given  and 
deposes  to  the  contrary  of  that  testimony,  at- 
tributing his  perjury  to  the  fear  above  set  out, 
it  may  afford  a  moral  explanation  sufficient  to 
account  to  the  jury  for  the  false  testimony; 
and,  where  the  explanation  is  satisfactory  to 
the  jury,  the  witness  ma^  be  believed,  with  or 
without  corroborating  circumstances  or  sup- 
porting evidence.  See  McCoy  v.  State,  3  S.  E. 
768,  78  Ga.  490;  Burns  v.  State,  15  S.  B.  748.  • 
89  Ga.  528  (6)  ;  Huff  v.  State,  30  S.  B.  808, 
104  Ga.  521. 

[Ed.  .Note. — ^For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  §§  1262-1265.] 

2.  Criminal  Law— TriaIt-Remarks  of  Judge. 

It  is  manifestly  not  harmful  error  for  the 
court  to  interrupt  defendant's  counsel  during 
the  cross-examination  of  a  witness  for  Uie  state, 
and  to  suggest  that  he  change  the  language  of 
his  question,  when  the  witness  in  his  answer 
gives  the  testimony  sought  to  be  elicited  by 
the  original  question  of  the  attorney. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15^ 
Cent.  Dig.  Cruninal  Law,  |  3125.J 

8.  Same— EiViDENCB. 

No  error  was  committed  in  the  charge  com- 
plained of.    The  verdict  was  amply  supported 
by   the   evidence,    and   the   court   properly   re- 
fused to  grant  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  McDuffle 
County;  H.  Cw  Hammond,  Judge. 

George  Chandler  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

G.  L.  Callaway  and  B.  L.  Wall,  for  plain- 
tiff in  error.  J.  S.  Reynolds,  Sol.  Gen.,  and 
Jno.  M.  Graham,  for  the  State. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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,124  Oa.  G60) 

LOCKWOOD  T.  MUHLBERG  et  aL 
(Supreme  Court  of  Georgia.    Jan.  12,  1900.) 

1.  MuNiciFAi.     RTOUIJLTION&— Usury— Pawk- 

Those' sectioDfl  of  the  Code  of  1895  (Cir. 
Code,  §  2955;  Pol.  Code,  i  755)  which  give  to 
municipalities  the  right  to  define  by  ordinance 
the  powers  and  privileges  of  pawnbrokers,  and 
to  exercise  over  them  general  control,  do  not 
confer  upon  such  corporations  the  power  to  al- 
low pawnbrokers  to  charge  usury. 

2.  UsuBT— Renew Ai.  of  Ububioub  Debt. 

A  renewal  thereof  does  not  divest  a  usa- 
rious  contract  of  its  taint,  although  the  illegal 
interest  thereon  to  the  date  of  renewal  be  thai 
fully  paid. 

[Ed.  Note. — For  cases  in  point,  see  voL  47, 
Cent.  Dig.  Usury,  ^  180-185.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatliam  Coun- 
ty; Geo.  T.  Cann,  Judge. 

Action  by  R.  P.  Lockwood  against  E.  Muhl- 
berg  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

-     Simon  N.   Gazan,   for  plaintiff  in   error. 
Osborne  &  Lawrence,  for  defendants  in  error. 

BECK,  J.  Lockwood  brought  suit  in  trov- 
er to  recover  certain  articles  alleged  to  be  in 
the  possession  of  Muhlberg.  It  appears  from 
the  record  that  Muhlberg  is  a  pawnbroker, 
that  the  plaintiff  had  pawned  with  him  the 
articles  mentioned  as  security  for  advances 
of  money,  and  that  Muhlberg  had  charged 
Lockwood  10  per  cent  a  month  as  interest 
on  the  sums  thus  advanced.  After  paying 
interest  at  the  rate  named  until  he  had  more 
than  paid  the  amount  advanced,  together 
with  interest  on  the  same  at  the  rate  of  8  per 
•  cent,  per  annum,  Lockwood  demanded  the 
return  of  his  property,  and,  upon  Muhlberg's 
failure  to  comply,  brought  this  action.  In 
his  defense  Muhlberg  relied  upon  ah  ordi- 
nance of  the  city  of  Savannah,  which  is  in 
part  as  follows:  "Sec  2.  Upon  all  articles 
of  personal  or  real  estate  pawned,  pledged, 
or  deposited  as  collateral,  the  pawnbroker 
may  advance  such  sum  as  may  be  agreed 
upon  with  his  customer,  and  charge  no  more 
interest  than  at  the  rate  of  seven  per  cent 
per  month  on  loans  of  twenty-five  dollars, 
and  upwards,  and  ten  per  cent  on  loans  of 
smaller  amounts."  Upon  the  trial  of  the 
case  the  facts  proved  were  in  substance  as 
set  forth  above.  The  plaintiff,  however,  ob- 
jected to  the  introduction  of  the  ordinance 
in  evidence  on  the  ground,  among  others,  that 
''the  second  section  of  said  ordinance  is  a 
special  law  in  conflict  with  a  general  exlstr 
ing  law  of  the  state  of  Georgia  which  fixes 
the  rates  of  interest  to  be  charged  on  money 
loaned  or  advanced,  and  that  the  dty  of 
Savannah,  a  municipal  corporation,  had  no 
power  to  pass  such  (urdinance.  The  ordi- 
nance allows  interest  at  10  per  cent,  a  month, 
or  120  per  cent  a  year,  on  a  dollar,  when 
the  general  state  law  allows  but  8  per  cent 
per  year,  the  ordinance  thus  contravening 
the  general  state  law,  and  for  that  reason  is 


unconstitutional,  inoperative,  and  void.** 
The  court  overruled  the  objections  to  the 
ordinance,  and  admitted  it  in  evidence, 
whereupon  the  defendant  moved  that  a  ver- 
dict be  rendered  in  his  favor,  and  this  motion 
the  court  granted,  to  all  of  which  the  plain- 
tiff excepted  and  now  assigns  it  as  error.  In 
addition  to  insisting  to  the  validity  of  the 
ordinance,  the  defendant  contends  that  on 
August  27,  190^,  several  months  after  the 
articles  were  pawned,  the  plaintiff  made  new 
contracts  of  pawn  with  the  defendant  pay- 
ing to  the  def^dant  at  the  time  all  interest 
to  that  date,  and  that  the  contracts  as  thus 
made  amounted  to  an  accord  and  satisfac- 
tion, and  extinguished  any  cause  of  action 
which  Lockwood  might  have  for  the  recovery 
of  usury. 

1.  The  main  question  for  our  determina- 
tion is  whether  or  not  a  municipality  can  by 
ordinance  allow  pawnbrokers  to  charge  usuri- 
ous interest  under  the  general  terms  of  the 
statute  giving  to  municipalities  the  right  to 
"define  by  ordinance  [pawnbrokers']  powers 
and  privileges,  impose  taxes  upon  them,  re- 
voke their  licenses,  and  exercise  such  gen* 
oral  superintendence  as  will  insure  fair  deal- 
ing between  the  pawnbroker  and  his  cus- 
tomer." Civ.  Code,  I  2955;  Pol.  Code,  (  755. 
Or,  in  other  words,  does  the  right  to  "define 
by  ordinance  their  powers  and  privileges, 
•  *  *  and  exercise  such  general  superin- 
tendence as  will  insure  fair  dealing  between 
the  pawnbroker  and  his  customer,"  authorize 
a  municipality  to  make  legal  that  which  the 
law  in  plain  terms  forbids?  We  think  not 
It  has  long  been  settled  that  municipalities 
cannot  make  a  valid  ordinance  inconsistent 
with  the  statutes  or  general  laws  of  the 
state  without  express  legislative  authority. 
See  Tied.  Mun.  Corp.  |  146;  Haywood  t. 
Savannah^  12  Ga.  401.  And  the  rule  is  gen- 
eral that  the  powers  granted  to  municipal 
corporations  are  to  be  strictly  construed, 
and,  if  there  is  a  reasonable  doubt  of  the 
existence  of  a  particular  power,  the  doubt 
is  to  be  resolved  in  the  negative.  21  Am. 
&  Ekig.  Enc.  L.  (2d  Ed.)  950,  and  citations. 
'The  intent  of  the  Legislature  should  be 
sought  for  in  every  instance^  and  carried 
out,  if  possible;  but  the  courts  have  generally 
favored  the  common-law  rule  that  municipal 
grants,  like  all  grants  of  power  from  the 
state,  are  to  be  construed  hi  favor  of  the 
state,  and  against  the  grantee,  whenever  a 
reasonable  doubt  exists."  Tied.  Mun.  Corp. 
%  110.  See,  also,  Dillon,  Mun.  Corp.  %  88; 
McQulllln  on  Mun.  Ord.  §  48.  It  could  hard- 
ly be  contended  that  there  does  not  exist  a 
reasonable  doubt  of  a  city's  right  under  tlie 
statute  quoted,  to  allow  pawnbrokers  to 
charge  usury.  Before  such  construction 
could  be  placed  upon  the  statute  it  must 
appear  that  the  law  has  recognized  pawn- 
brokers to  be  its  special  wards  in  the  mat- 
ter of  charging  interest  who,  by  long  and 
uninterrupted  practice,  have  acquired  the 
right  to  demand  a  rate  of  interest  in  excess 
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of  that  allowed  by  law.  And  tbla  doea  not 
appear.  We  therefore  hold  that  the  city 
had  no  authority  to  pass  the  ordinance  with 
reference  to  the  amount  of  Interest  it  per- 
mitted pawnbrokers  to  take,  and  that  the 
ordinance,  in  so  far  as  it  attempts  to  regu- 
late and  prescribe  the  rate  of  interest  to 
be  charged  by  pawnbrokers,  is  void. 

2.  W«  entertain  no  doubt  as  to  the  de- 
fense of  accord  and  satisfaction.  It  Is  whol- 
ly without  merit  It  was  shown  upon  the 
trial  that  the  contracts  executed  on  August 
27,  1904,  were  simply  renewals  of  the  old 
debts,  and  that  those  original  debts  were 
tainted  with  usury.  A  renewal  of  a  contract 
infested  with  uaury,  and  the  payment  of  the 
Illegal  interest  to  the  date  of  renewal,  can- 
not divest  the  contract  of  its  taint  ''Where 
the  original  transaction  was  usurious,  the 
usury  Infests  all  the  securities  given  in  re- 
newal of  the  same  debt  however  varied  in 
form  and  amount  and  the  law  applies  all 
payments  made  on  the  debt  to  the- principal 
and  legal  Interest"  Archer  v.  McCray,  69 
6a.  646. 

Judgment  reversed.  All  the  Justiceo  cqd- 
currlng. 


(124  Oa.  667) 

MeOREOOR  v.  THIRD  NAT.  BANK  OF 

ATLANTA  et  al. 
(Supreme  Oourt  of  Georgia.    Dec.  22,  1906.) 

1  Reckivfitb   Sbttlpckht  of  Claims— Wbis 
OF  Erbob. 

Where,  pending  a  receivership,  application 
ii  made  to  the  court  by  a  creditor  for  leave  to 
effect  with  the  receiver  and  othete  a  settlement 
which  is  represented  to  be  advantageous  to  all 
parties  concerned,  and  the  receiver  is  ordered 
by  the  court  to  show  cause  why  the  offer  of  set- 
tlement should  not  be  accepted,  he  may,  in  the 
event  he  is  dissatisfied  with  a  judgment  di- 
recting him  to  make  settlement  on  the  terms 
proposed,  sue  out  a  writ  of  error  assigning  er- 
ror on  such  judgment 
2.  Ebrob,  Warr  oip— Dismissai.. 

That  the  evidence  introduced  on  the  hearing 
of  the  application  is  not  properly  brought  to 
this  court,  and  cannot  for  that  reason  be  con- 
sidered, affords  no  reason  for  dismissing  the 
writ  of  error. 

8.  Sake  —  AssiONMBim   of   Ebbob  — Buffi- 

CIENCT. 

A  bill  of  exceptions  which  recites  that  the 
trial  judge  overruled  a  demurrer  to  the  plain- 
tiff's petition,  and  that  exception  is  taken  to 
such  ruling  and  such  ruling  is  assigned  as  er- 
ror, presents  a  legally  suflScient  assignment  of 
error,  when  the  demurrer  is  specified  as  a  ma- 
terial part  of  the  record  and  discloses  what  ob- 
jections were  urged  against  the  petition. 
4.  Recktvers—Settlemeitt  of  Claims. 

Wh%n  a  court  of  competent  jurisdiction  has 
undertaken  to  exercise  exclusive  control  over  the 
winding  up  of  the  affairs  of  a  defunct  bank,  a 
crf»ditor  may,  in  behalf  of  himself  and  other 
persons  at  interest,  file  an  intervention  praying 
leave  to  effect  a  settlement  with  the  receiver  of 
a  valid  claim  held  against  the  bank ;  and  if  the 
receiver,  as  the  representative  of  its  stockholders 
and  other  creditors,  fails  to  show  cause,  upon 
being  cited  to  do  so,  why  the  proposed  settle- 
ment should  not  be  authorized,  the  Court  may, 
in  its  discretion*  order  him  to  accept  the  terms 


of  settlement  offered  by  the  intervening  creditor, 
to  the  end  that  long  and  expensive  litigation  may 
be  rendered  unnecessary. 
(Syllabus  by  the  Oourt) 

Error  from  Superior  Court  Warren  Coun- 
ty; Henry  C.  Hammond,  Judge. 

Action  by  the  Third  National  Bank  of 
Atlanta  against  C.  E.  McGregor,  receiver 
of  the  Bank  of  Warrenton  and  others.  Judg- 
ment for  plaintiff,  and  defendant  receiver 
brings  error.    Affirmed. 

The  Third  National  Bank  of  Atlanta  pre- 
sented to  the  superior  court  of  Warren  coimty 
a  petition  in  which  the  following  facts  were 
set  forth:  On  September  80,  1902,  the  bank 
brought  suit  in  that  court  against  Peter  F. 
Smith  on  a  promissory  note  for  |1,500,  dated 
February  11,  1901,  payable  to  J.  F.  Allen, 
Indorsed  by  him  to  the  Bank  of  Warrenton, 
and  by  thiat  bank  transferred  to  the  plaintiff. 
The  payment  of  this  note  was  secured  by  a 
deed  to  Allen,  concurrently  executed  by 
Smith,  covering  a  house  and  lot  in  the  town 
of  Warrenton  known  as  his  '*home  place.'' 
In  its  suit  against  Smith,  the  plaintifiT  bank 
asked  for  a  judgment  for  the  amount  due  on 
the  note,  and  for  a  special  lien  on  the  prem- 
ises described  in  the  security  deed.  At  the 
appearance  term  Smith  filed  an  answer,  in 
which  be  admitted  the  giving  of  the  note, 
and  that  the  plaintiff  was  the  legal  holder 
thereof,  but  alleged  that  the  note  included 
usury  to  the  amount  of  f  150,  and  that  the  deed 
was  void  because  tainted  with  usury.  On 
July  21,  1902,  Smith  made  to  his  wife  a 
deed  to  the  premises  for  an  alleged  valuable 
consideration,  which  deed  was  properly  at- 
tested and  duly  recorded;  and  she  asserts 
that  her  title  is  superior  to  the  claim  of  the 
plaintiff  bank.  It  holds  the  note  and  deed 
given  to  Allen  as  collateral  security  for  the 
payment  of  a  note  against  the  Bank  of 
Warrenton,  which  is  indebted  to  plaintiff  in 
the  principal  sum  of  $869.75,  besides  interest 
from  April  6,  1904;  and  plaintiff  contends 
that  there  was  no  usury  in  the  note  to  Allen, 
that  the  deed  from  Smith  to  his  wife  is 
inferior  to  the  security  deed  previously  given 
by  him  to  Allen,  which  was  duly  recorded  on 
February  15,  1901,  and  that  its  demand  is 
just  and  the  property  is  subject  to  its  claim. 
On  February  17,  1902,  the  Bank  of  War- 
renton became  insolvent  and  executed  to 
James  A.  Anderson,  as  assignee,  a  deed  of 
assignment  for  the  benefit  of  its  creditors. 
Its  indebtedness  to  the  plaintiff  now  amounts 
to  more  than  $1,000,  the  value  of  the  property 
covered  by  the  security  deed  is  doubtful,  and 
if  plaintiff  should  prevail  In  the  aforesaid 
suit  and  the  property  were  put  up  for  sale 
at  public  outcry,  it  would  bring  but  little, 
if  anything,  more  than  the  amount  due  plain- 
tiff  by  ttie  Bank  of  Warrenton.  Smith  is  in- 
solvent and  plaintiff  cannot  hope  to  realize 
anything  on  its  claim  against  him  save  by 
subjecting  the  property  to  the  payment  there- 
of; and,  should  it  fail  in  this,  then  there 
would  be  a  complete  loss  of  the  debt  falling 
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both  upon  the  plaintiff  and  upon  the  Bank  of 
Warrenton.  In  that  event,  plaintiff  would 
have  the  right  to  come  In  and  share  with 
the  other  creditors  of  the  Bank  of  Warrenton 
in  whatever  assets  might  be  in  the  hands  of 
Its  assignee,  as  well  as  the  right  to  join 
with  them  in  making  a  call  on  the  stock- 
holders of  that  bank  to  make  good  whatever 
amount  might  be  due  to  its  creditors  after 
exhausting  its  assets.  The  property  in  ques- 
tion is  worth  very  little  more  than  enough  to 
pay  the  debt  due  plaintiff  by  the  Bank  of 
Warrenton.  There  is  room  for  long  litigation 
in  the  matter,  and  it  will  be  to  the  best  in- 
terest of  all  parties  concerned  to  come  to  a 
settlement  With  this  end  In  view,  plaintiff 
is  willing  to  accept  $700  In  full  settlement  of 
its  claim  against  the  Bank  of  Warrenton, 
this  amount  to  be  paid  free  from  any  court 
costs;  Mrs.  Smith  is  willing  to  pay  to  that 
bank  $700  and  the  costs  of  court  in  full 
settlement  of  its  demands  on  the  claim 
originally  held  by  Allen  and  now  by  plain- 
tiff, upon  the  court  relieving  the  land  from 
any  liability  therefor;  and  this  compromise 
of  a  disputed  claim  asserted  by  her  will  inure 
to  the  benefit  of  the  Bank  of  Warrenton 
and  its  creditors  and  stockholders.  The 
prayers  of  the  petition  were:  (1)  That  the 
Third  National  Bank  be  authorized  to  make 
the  proposed  settlement  with  Smith  and  his 
wife,  and  be  relieved  from  accounting  to  the 
Bank  of  Warrenton,  or  its  assignee  or  re- 
ceiver, for  the  difference  between  its  indebted- 
ness and  the  amount  due  on  the  note  executed 
by  Smith;  and  (2)  that  0.  B.  McGregor,  the 
receiver  of  the  Bank  of  Warrenton,  be 
made  a  party  to  the  petition  of  the  plaintiff 
for  leave  to  make  this  settlement  of  the  con- 
troversy. 

The  court  passed  an  order  calling  upon 
the  receiver  to  show  cause  why  the  prayers  of 
the  petition  touching  the  proposed  settlement 
should  not  be  granted,  and  he  appeared  and 
filed  both  a  demurrer  and  an  answer  to  the 
petition.  By  this  demurrer  he  raised  the 
point  that  the  plaintiff  bank  had  a  complete 
remedy  at  law,  by  simply  prosecuting  its 
suit  against  Smith,  and  that  the  facts  al- 
leged did  not  warrant  a  court  of  equity  to 
grant  the  relief  prayed  against  him.  In  his 
answer  he  admitted  that  the  Third  National 
Bank  was  the  holder  of  the  note  and  security 
deed  executed  by  Smith,  the  same  having 
been  transferred  to  it  as  collateral  security 
for  the  payment  of  a  note  given  the  plaintiff 
by  the  Bank  of  Warrenton,  but  asserted  that 
the  total  amount  due  on  this  note  was  only 
$092.89,  that  the  house  and  lot  covered  by 
the  security  deed  were  worth  at  least  $2,000, 
and  that  the  proposed  compromise  would  not 
operate  to  the  benefit  of  all  parties  at  interest 
The  receiver  further  alleged  that  If  the  Third 
National  Bank  would  continue  to  prosecute 
Its  suit  against  Smith,  and  should  be  suc- 
cessful, he  would,  as  the  representative  of 
the  Bank  of  Warrenton,  receive  the  differ- 
ence between  $092.39,  the  amount  of  its  In- 


debtedness to  the  plaintiff,  and  $1,900,  the 
amount  due  on  the  note  ^ven  it  by  Smith, 
and  that,  if  the  plaintiff  were  permitted  to 
settle  the  litigation,  he,  as.  receiver,  would  be 
unable  to  realize  any  sum  whatever  on  the 
equity  of  redemption  which  the  Bank  of  War- 
renton had  with  respect  to  that  note  and  the 
deed  given  to  secure  its  payment  Mrs. 
Smith  was  subsequently  made  a  party  to  the 
proceeding,  and  by  consent  of  counsel  the  case 
was  presented  for  determination  to  Judge 
Henry  C.  Hammond,  of  the  Augusta  circuit; 
the  judge  of  the  court  In  which  it  was  pend- 
ing being  disqualified  to  try  it  The  demur- 
rer filed  by  the  receiver  was  overruled,  and 
after  a  hearing  on  the  merits  the  presiding 
judge  passed  an  order  authorizing  the  Third 
National  Bank  to  effect  the  settlement  in 
accordance  with  the  terms  proposed  in  its  pe- 
tition. To  this  order  exception  is  taken 
J  by  McGregor,  In  his  capacity  of  receiver  and 
I  as  the  representative  of  the  creditors  and 
I  stockholders  of  the  Bank  of  Warrenton. 

I      L.  D.  McGregor,  for  plaintiff  in  error.     B. 
I  P.  Davis,  Jno.  T.  West,  and  B.  T.  Shirley,  for 
defendants  in  error. 

I      EVANS,   J.    (after  stating   the  foregoing 
;  facts).    A  motion  was  made  by  the  defend- 
j  ants  in  error  to  dismiss  the  bill  of  exceptions 
,  on  the  following  grounds:     (1)  Because  the 
receiver  of  the  Bank  of  Warrenton  is  an  ofll- 
I  cer  of  court,  and  his  duty  is  to  act  under  the 
I  order  of  the  court;   and,  the  court  having 
I  ordered  him  to  settle  this  case,  he  has  no 
I  right  to  appeal  to  the  Supreme  Court     (2) 
Because  no  brief  of  evidence  was  filed  in  the 
;  case,  nor  Is  the  evidence  incorporated  in  the 
;  bill  of  exceptions,  but  certain  aflldavits  there- 
I  in  specified  as  having  been  used  on  the  hear- 
i  Ing  are  set  up  in  the  record,  without  being 
Identified  by  the  presiding  judge.     (3)  Be- 
cause there  is  In  the  bill  of  exceptions  no 
legally  sufficient  assignment  of  error, 
i      1.  The  receiver  was,  Indeed,  an  officer  of 
court;  but  he  was  appointed  for  the  express 
;  purpose  of  representing  not  only  the  defunct 
!  bank,  but  also  all  of  Its  creditors  and  stock- 
j  holders.    It  was  within  the  discretion  of  the 
court  to  permit  its  receiver  to  be  sued.    Wes- 
!  losky  V.  Quarterman,  123  Ga.  312,  51  S.  E. 
j  426.     When  he  was  called  on,  by  order  of  the 
I  court,  to  show  cause  why  the  prayers  of  the 
j  petition  filed  by  the  plaintiff  bank  should  not 
I  be  granted,  he  became  a  party  defendant  to 
1  the  action,  and  It  was  his  duty  to  defend  it 
I  in  behalf  of  all  those  of  whom  he  was  the 
I  duly  appointed  representative.    Not  only  did 
he  have  a  right  to  present  his  defense,  but 
the  very  purpose  of  bringing  him  before  the 
j  court  as  a  party  defendant  was  that  he  mipht 
urge  any  defc^nslve  matter  to  the  suit  which 
the  creditors  or  other  persons  interested  in 
I  the  proper  administration  of  the  affairs  of 
the  defunct  bank  could  urge,  If  themselves 
made   parties   defendant.    Unless   he   repre- 
sented them  in  the   litigation,   it  would  be 
neoessary  to  bring  all  of  them  before  the 
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court;  else  any  judgment  rendered  therein 
would  not  conclude  or  be  binding  upon  them. 
It  was  through  the  receiver  that  these  inter- 
ested parties  had  to  resist  the  granting  of 
the  relief  sought  %  the  plaintiff;  and,  the 
Judgment  beiiig  adverse  to  him,  it  was  his 
right  and  duty,  as  their  representative,  to  ex- 
cept thereto,  if  he  or  any  of  them  was  not 
satisfied  therewith^  Their  right  of  review  by 
the  Supreme  Court  was  certainly  not  cut  off 
merely  because  he  was  an  officer  of  court, 
and  was,  under  ordinary  circumstances,  sub- 
ject to  its  orders  without  question. 

2.  That  the  evidence  introduced  on  the 
hearing  in  the  court  below  is  not  properly 
brought  to  this  court,  and  for  that  reason 
cannot  be  considered,  affords  no  cause  for 
dismissing  the  writ  of  error.  Southern  Min- 
ing Ck>.  V.  Brown,  107  Ga.  264,  33  S.  B.  73; 
Pullen  V.  State,  116  Ga.  555.  42  S.  B.  774. 
The  case  is  to  be  retained  in  court,  in  order 
that  such  disposition  of  it  as  is  proper, 
without  having  regard  to  the  evidence,  may 
be  made.  St  Amand  v.  Lehman,  120  Ga. 
253,  47  S.  B.  949.  If  the  assignments  of 
error  cannot  be  intelligently  passed  on  with- 
out a  review  of  the  evidence,  the  judgment 
of  the  court  below  must  stand  affirmed. 
Ansley  v.  Davidson,  110  Ga.  279,  34  S.  B. 
611;  Moore  v.  Medlock,  113  Ga.  259,  38  S.  B. 
825.  Aliter  where  questions  are  presented 
for  determination  which  do  not  involve  a 
consideration  of  the  evidence.  Hathcock  ▼• 
McGouirk,  119  Ga.  973,  47  8.  B.  563. 

3.  The  present  bill  of  exceptions  specif* 
ically  assigns  error  on  the  overruling  of  a 
demurrer  interposed  by  the  receiver  to  the 
plahitifTs  petition.  The  record  embraces  the 
demurrer  and  discloses  what  objections  were 
therein  urged  against  the  petition.  So  the 
complaint  in  the  bill  of  exceptions  that  the 
court  erroneously  overruled  the  demurrer 
furnishes  a  legally  sufficient  assignment  of 
error.  Johnson  v.  Porter,  115  Ga.  401,  403, 
41  S.  B.  644. 

4.  It  is  unnecessary  to  enter  into  a  dis- 
cussion of  the  question  whether  or  not  the 
petition  filed  in  this  case  is  such  as  can 
technically  be  termed  a  *'bill  of  peace,"  as 
it  is  styled  in  the  bill  of  exceptions.  We 
have  long  since  departed  from  the  forms  and 
niceties  of  equitable  pleading  which  were 
once  in  vogue.  Taking  the  allegations  of 
the  petition  as  true,  the  proposed  termina- 
tion of  the  pending  litigation,  to  which 
neither  the  receiver  of  the  bank  nor  its 
creditors  and  stockholders  had  been  made 
parties,  will  prove  advantageous  and  bene- 
ficial to  all  persons  concerned  in  a  proper 
administration  of  the  affairs  of  the  Bank  of 
Warrenton.  The  plaintiff  is  one  of  its  credit- 
ors, and  seeks  authority  of  the  court,  which 
has  assumed  exclusive  jurisdiction  in  wind- 
ing up  the  affairs  of  the  defunct  Bank  of 
Warrenton,  to  make  a  settlement  of  a  valid 
and  just  claim  against  it  The  relief  sought 
will  not  prejudice  the  rights  of  any  other 


creditor  or  any  stockholder  of  that  bank,  it 
is  hardly  to  be  doubted  that  the  receiver 
would  be  permitted  .to  make  such  a  settle- 
ment if,  upon  proper  application  to  the  court 
for  leave  to  do  so,  the  judge,  having  all 
parties  at  interest  before  the  court,  should 
deem  the  settlement  expedient  and  to  the 
common  advantage  of  all.  A  creditor  of 
the  bank  might  with  equal  propriety  apply 
to  the  court  for  permission  to  settle  a  claim 
against  the  receiver,  if  the  former  could  In 
this  way  bring  to  the  attention  of  the  court 
a  feasible  plan  for  properly  administering 
the  affairs  of  the  defunct  bank,  then  before 
the  court  for  direction  and-  adjudgment 
through  its  receiver.  We  may  treat  the 
petition,  then,  as  an  intervention  filed  by  a 
creditor  who  presents  to  the  court  his  claim 
against  the  receiver  appointed  under  a 
creditors'  bill,  and  asks  that  the  receiver 
be  authorized  to  settle  it  on  terms  which  will 
be  beneficial  to  all  parties  whom  he  repre- 
sents. That  the  court  had  jurisdiction  to 
entertain  the  petition  we  cannot  doubt;  for 
the  court  had  undertaken  to  administer  the 
assets  of  the  insolvent  bank  In  such  way  as 
to  best  protect  and  serve  the  interests  of  its 
creditors  and  stockholders,  and  certainly  had 
the  incidental  power,  pending  the  receiver- 
ship, to  call  upon  them  to  show  cause  why 
its  receiver  should  not  be  granted  leaVe  to 
effect  a  settlement  to  which  the  judge  was 
willing  to  give  his  sanction,  believing  it 
preferable  to  the  prosecution  of  long  and 
tedious  litigation,  the  result  of  which  could 
not  be  foretold  and  might  be  adverse  to  them. 
It  is  equally  clear,  we  think,  that  the  judge 
could  with  propriety  order  the  receiver  to 
accept  the  offer  of  compromise,  in  the  event 
he  did  not  as  the  representative  of  tho^e 
whose  interests  might  be  affected  thereby  and 
whose  consent  to  it  had  not  been  secured,, 
show  cause  why  it  should  not  be  effected  at 
the  Instance  of  the  petitioners.  What  rea- 
sons he  assigned  for  rejecting  the  offer  of 
settlement  are  disclosed  by  the  answer  which 
he  filed  to  the  petition;  but,  since  the  evi- 
dence adduced  on  the  hearing  is  not  before 
us,  we  are  not  informed  whether  he  sus- 
tained by  proof  the  allegations  of  fact  upon 
which  he  based  his  objections  to  the  com- 
promise. We  accordingly  confine  our  in- 
quiry to  the  merits  of  the  objections  raised 
by  demurrer,  and  hold  that  for  no  reason 
assigned  therein  should  the  prayers  of  the 
petitioner  have  been  ignored  and  the  petition 
dismissed. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


(124  Ga.  537) 

KAHN  V.  HOLLIS  et  al. 

(Supreme  Court  of  Georgia.    Dec^  22,  1905.) 

1.  Exceptions,  Bill  of— Parties. 

When  an  action  was  brought  against  a  num- 
ber of  persons  as  beneficiaries  of  a  trust,  and 
the  relief  prayed  for  was  such  that  all  the  bene* 
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ficiarles  were  interested  therein,  and  the  case 
was  in  default  as  to  all  except  three  of  the  de- 
fendants, who  fiied  a  demurrer  to  the  petition, 
and  upon  a  hearing  the  court  sustained  the 
demurrer  and  dismissed  the  entire  case,  all  of 
the  defendants  were  necessary  parties  to  a  bill 
of  exceptions  complaining  of  the  judgment  sus- 
taining the  demurrer,  and  dismissing  the  entire 
case. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  2, 
Oent.  Dig.  Appeal  and  Error,  1 1819.] 

2.  Sam]&— Retubn  of  Sebvice— Recobd. 

The  return  of  service  of  a  bill  of  exceptions 
must  be  entered  upon  or  annexed  to  the  original 
bill  of  exceptions,  and  where  such  a  return  is 
made  upon  a  separate  paper,  which  is  not  an- 
nexed to  the  bill  of  exceptions  prior  to  the  time 
that  it  is  transmitted  to  the  clerk  of  the  Supreme 
Court,  the  judge  of  the  trial  court,  while  the 
case  is  pending  in  the  Supreme  C!ourt,  has  no 
authority  to  pass  an  order  declaring  such  en- 
try of  service  to  be  a  part  of  the  record  in  the 
case  and  ordering  the  same  to  be  transmitted  to 
the  clerk  of  the  Supreme  Court  Turner  v.  Col- 
lins, 8  6a.  252;  Coleman  v.  Johnson,  45  Ga. 
817. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  21, 
Cent.  Dig.  Exceptions,  Bill  of,  |  105.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  Valentine  Kahn  against  Paul 
HolUs  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Dismissed. 

On  January  18,  1901,  Valentine  Kahn 
brought  an  equitable  petition  against  Paul 
Hollis  and  William  Rice,  praying  that  the 
title  to  certain  property  be  declared  to  be 
in  him,  or  that  a  sale  of  the  property  be 
ordered  to  repay  him  for  certain  moneys  ad- 
vanced, and  for  other  relief.  It  was  al- 
leged that  Jere  Hollis  held  the  title  to  the 
property  as  trustee  for  Maria  A.  Hollis  and 
her  children,  and  that  Paul  Hollis,  who  was 
one  of  the  beneficiaries  of  the  trust,  had  pos- 
session of  the  property  by  his  tenant  Wil- 
liam Rice.  By  amendment  it  was  alleged 
that  Jere  Hollis  died  during  the  year  1900, 
and  that  no  trustee  had  been  appointed  in 
his  place,  and  plaintiff  prayed  that  Maria  A. 
Hollis,  Claude  Damour,  T.  6.  Hollis,  Jere 
Hollis,  A.  H.  Simmons,  Francis  Johnson, 
Clay  HolUs,  Julian  Hollis,  and  Olive  Hollis, 
the  beneficiaries  of  the  trust,  be  made  par- 
ties. This  prayer  was  granted.  It  appeared 
that  Claude  Damour  and  A.  H.  Sinunons 
were  nonresidents,  and  service  was  perfect- 
ed upon  them  as  provided  by  law.  Paul 
Hollis,  Claude  Damour,  and  T.  O.  Hollis  fil- 
ed a  demurrer  to  the  petition  upon  the 
ground  that  it  was  prematurely  brought,  and 
this  demurrer  was  sustained,  and  the  case 
was   dismissed    as   to    all    the   defendantSL 


Prior  to  the  filing  of  this  demurrer  Paul 
Hollis  had  filed  an  answer.  The  other  de- 
fendants were  in  default  The  plaintiff  fil- 
ed a  bill  of  exceptions.  In  which  he  except- 
ed to  the  Judgment  of  tfte  court  sustaining 
the  demurrer  and  dismissing  his  petition. 
Service  of  this  bill  was  made  upon  Paul 
Hollis,  T.  G.  Hollis,  and  Claude  Damour,  and 
upon  Jere  Hollis,  for  himself  and  as  guardian 
ad  litem  for  Olive  Hollis  and  Julian  Hollis. 
On  the  bill  of  exceptions  is  an  affidavit  of 
Henry  Moran  that  he  served  Julian  Hollis 
with  a  copy  of  it  While  the  case  was  pend- 
ing in  the  court,  the  clerk  of  the  trial  court 
transmitted  to  the  clerk  of  this  court  what 
purports  to  be  an  entry  of  service  upon 
Olive  Hollis  and  Maria  Hollis  by  a  deputy 
sheriff,  dated  four  days  after  the  bill  of  ex- 
ceptions was  certified,  accompanied  by  an 
order  of  the  Judge,  passed  while  the  case 
was  pending  in  this  court,  purporting  to 
allow  the  entry  of  service  to  be  filed  as 
part  of  the  record.  There  is  nothing  to  In- 
dicate that  this  entry  had  ever  been  upon 
the  original  bill  of  exceptions,  or  annexed 
thereto  before  It  was  transmitted.  Also  at- 
tached to  the  record  is  an  affidavit  that  A. 
H.  Simmons  has  been  dead  three  years  or 
more.  There  is  no  entry  of  service  as  to 
the  other  defendants. 

Crump  &  Travis  and  M.  W.  Harris,  for 
plaintiff  in  error.  Jesse  0.  Harris  and 
Minter,  Wimberly,  Hall  &  Wlmberly,  for  de- 
fendants in  error. 

COBB,  P.  J.  A  motion  to  dismiss  the  bill 
of  exceptions  in  this  case  was  made  by  three 
of  the  defendants,  Paul  Hollis,  T.  Q.  Hollis, 
and  Claude  Damour,  upon  the  ground  tba't 
all  of  the  parties  had  not  been  served.  By 
reference  to  the  foregoing  statement  of 
facts  it  will  be  seen  that  this  motion  must 
be  sustained.  All  the  parties  defendant, 
with  the  exception  of  Rice,  were  Joint  ovTneni 
of  the  realty  which  was  the  basis  of  the 
suit  The  Judgment  of  the  court  below  dis- 
missing the  entire  case  is  a  Judgment  which 
these  parties  are  all  interested  in  sustain- 
ing. They  are  necessary  parties  to  the  bill 
of  exceptions,  and  each  should  have  been 
served.  White  v.  Bleckley,  106  Ga.  173,  31 
S.  B.  147;  Civ.  Code  1895,  8  5662;  Chason  v. 
Anderson.  119  Ga.  496,  46  S.  B.  629 ;  Augusta 
Bank  v.  Merchants'  Bank,  104  Ga.  857,  31 
S.  E.  433,  and  citations. 

Writ  of  error  dismissed.  AM  the  Justices 
concurring. 
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GRIFFITH   ▼.   LEXINGTON   TERMINAL 

R.  CO. 

(Supreme  Court  of  Georgia.    Dec  22,  1905.) 

L  Masteb  and  Sebvant— Injubt  to  Sxbt- 

AKr— Assumption  of  Risk. 

It  appearinsr  from  the  plaintifl'8  petition 
that  he  voluntarily  assumed  to  perform  for  his 
master  duties  so  perilous  as  to  subject  him  to 
imminent  danger  to  life  and  limb,  and  no  facts 
being  alleged  which  support  the  charge  that  the 
master  was  responsible  for  a  resulting  injury, 
the  defendant's  demurrer  was  properly  sus* 
tained. 

[Ed.  Note. — For  cases  in  point  see  voL  34, 
Gent.  Dig.  Master  and  Servant,  §§  845,  840.] 
2l  Sahx. 

One  who  knowingly  engages  to  do  what  no 
prudent  man  ought  to  risk  his  life  in  endeavor- 
ing to  accomplish  cannot,  if  injury  ensues,  rely 
upon  the  law  to  throw  around  him  the  protec- 
tion of  a  fiction  that  his  employer  impliedly 
undertook  to  take  steps  to  minimize  the  hazard 
assumed,  at  least  to  the  extent  of  making  per- 
form^ce  possible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Gent  Dig.  Master  and  Servant,  §|  562,  574.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Oglethorpe 
County;  H.  M.  Holden,  Judge. 

Action  by  Joe  Griffith  against  the  Iiezing- 
ton  Terminal  Railroad  Company.  Judgment 
for  defendant,  and  plalntilT  brings  error. 
Affirmed. 

The  question  presented  for  determination 
in  tills  case  Is  whether  or  not  the  trial  court 
erred  in  sustaining  a  general  demurrer  to 
the  plaintiff's  petitioiu  He  alleged  that  he 
recelTed  permanent  physical  injuries  while 
In  the  service  of  the  defendant  railroad  com- 
pany in  the  capacity  of  fireman  and  brake- 
man  on  its  road,  which  extends  from  Craw- 
tord  to  Lexington,  in  this  state.  He  further 
alleged  that  he  was  under  the  direction 
and  subject  to  the  control  of  another  of  the 
company's  employ^,  who  acted  both  as 
conductor  and  engineer  upon  the  only  train 
operated  on  that  road,  and  that  it  was  his 
duty  to  fire  the  engine,  and  also  to  leave  it 
at  certain  points  along  the  line  in  order  t6 
apply  the  brakes  to  the  train,  which  was  a 
train  for  the  carrying  of  both  freight  and 
passengers.  As  to  the  circumstances  under 
which  he  received  his  injuries,  his  petition 
furnishes  the  following  account:  In  coming 
from  Crawford  to  Lexington  there  is,  near 
the  latter  station,  a  considerable  downgrade, 
which  makes  it  necessary  that  the  brakes 
pn  the  train  should  be  applied  in  order  to 
bring  it  to  a  stop  at  tiiat  station  without  in- 
jury to  or  strain  on  the  engine  or  other  ma- 
chinery, especially  when  the  train  is  in  part 
made  up  of  freight  cars  or  cars  other  than 
the  regular  passenger  coach;  the  train  not 
being  equipped  with  air  brake&  When 
freight  cars  were  attached  between  the  en- 
gine and  the  passenger  coach,  it  was,  the 
plaintilTs  duty  to  leave  the  engine  at  this 
point  while  the  train  was  In  motion,  stepping 
from  the  engine  to  the  ground,  and  then  to 
get  upon  the  platform  of  the  passenger  coach 
while  the  train  was  still  in  motion,  and 
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there  apply  the  brakes.  He  had  been  work 
ing  on  the  road  in  the  dual  capacity  of  fire- 
man and  brakeman  for  several  years.  On 
the  day  of  the  injury  several  heavy  cars  were 
attached  to  the  engine  in  front  of  the  pas- 
senger coach,  and,  when  the  train  was  com- 
ing down  the  decline  or  downgrade  near 
Lexington,  the  plaintiff,  in  the  performance 
of  his  aforesaid  duties  and  in  obedience  to 
the  orders  of  his  superior,  who  had  charge 
of  the  train  and  authority  to  give  such  or- 
ders, undertook  to  alight  from  the  engine 
to  get  upon  the  platform'  of  the  passenger 
coach  to  apply  the  brakes.  He  stepped  from 
the  engine  to  the  ground,  and  then  attempt- 
ed to  get  on  the  platform  of  the  passenger 
coach  as  it  'approached,  but  was  thrown  vio- 
lently to  the  ground,  and  the  coach  ran  orer 
one  of  his  feet  The  "train,  when  he  under- 
took to  board  the  same,  was  moving  at  an 
unusually  high  rate  of  speed  at  this  point, 
though  petitioner  was  not  aware  of  such 
unusual  or  dangerous  rate  of  speed,"  and 
'^ust  at  that  time  passengers  came  out  up- 
on the  platform  of  said  passenger  coach, 
and  even  upon  the  bottom  steps  of  the  same, 
and  in  the  way  of  petitioner,  as  he  under- 
took to  perform  said  duties  and  to  obey  said 
orders."  The  plaintiff  alleged  that  'the  fail- 
ure of  said  company  to  equip  said  train  with 
air  brakes,  the  requiring  of  petitioner  to  alight 
from  and  to  board  a  moving  train,  the  run- 
ning of  such  train  at  such  dangerous  rate 
of  speed,  knowing  that  petitioner  was  re- 
quired to  perform  these  duties,  and  the  al- 
lowing of  passengers  to  occupy  the  steps  of 
the  platform  of  the  passenger  coach,  under 
such  circumstances,  was  each  gross  negli- 
gence in  said  company,  and  that  his  said  in- 
juries are  the  direct  result  of  said  nellgence, 
and  due  in  no  way  to  any  fault  or  negli- 
gence on  his  part**  Plaintiff  was  a  strong, 
healthy  man,  32  years  of  age. 

Haires  Cloud  and  Joel  Cloud,  for  plain- 
tiff in  error.  Jos.  B.  &  Bryan  Cunning  and 
Hamilton  McWhorter,  Jr.*  for  defendant  in 
error. 

CANDLER,  J.  (after  stating  the  facts).  The 
plaintiff,  a  man  of  mature  years,  had  been  in 
the  service  of  the  defendant  company  for  a 
number  of  years,  engaged  in  performance  of 
the  perilous  duties  assigned  to  him.  If  his 
master  wrongfully  called  upon  him  ''to  alight 
from  and  to  board  a  moving  train''  running 
at  an  obviously  dangerous  speed,  he  should 
have  declined  to  obey.  Having  voluntarily 
assumed  the  risk  incident  to  the  discharge 
of  services  which  were  obviously  attended 
with  danger,  he  effectually  cut  himself  off 
from  holding  the  company  accountable  for 
any  injury  he  may  thus  have  brought  upon 
himself.  He  cannot  excuse  his  voluntary  as- 
sumption of  the  risk  on  the  occasion  referred 
to  in  his  petition  by  saying  that  a  servant  of 
the  company,  who  was  his  superior  in  author 
ity,  ordered  him  to  jump  from  the  moving 
engine  and  board  the  passenger  coach  while 
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the  train  was  still  in  motion.  He  was  mere- 
ly ordered  by  his  superior  to  do  what  he  had 
engaged  himself  to  the  company  to  do.  Be- 
sides, if  the  order  was  an  improper  one  be- 
cause it  exposed  him  to  imminent  peril,  he 
should  have  declined  to  execute  It;  the  dan- 
ger being  as  apparent  to  him  as  to  his  su- 
perior. 

The  train  was  not  supplied  with  air  brakes. 
This  omission  was  not,  as  matter  of  law,  a 
negligent  failure  of  duty  which  the  company 
was,  relatively  to  him,  bound  to  perform.  A 
railway  company  is  under  no  duty  to  equip 
its  trains  with  the  latest  and  most  approved 
appliances,  and  the  plaintiff  does  not  under- 
take  to  assert,  as  matter  of  fact,  that  reason- 
ably safe  equipment  necessarily  includes  the 
adoption  and  use  of  air  brakes.  Even  were 
this  otherwise,  the  petition  discloses  that  the 
plaintiff  knew  that  air  brakes  were  not  sup- 
plied by  his  master,  and  it  was  for  this  very 
reason  that  he  was  called  on  by  the  company 
to  perform  the  perilous  feat  of  Jumping  from 
the  engine  in  order  to  apply  the  hand  brakes 
upon  the  rear  of  the  train.  He  remained  in 
its  service,  well  knowing  of  such  increased 
risk.  If  any,  to  which  the  failure  to  equip  the 
train  with  air  brakes  subjected  him,  and  is 
therefore  not  now  in  a  position  to  complain 
that  the  company  disregarded  its  duty  to  him 
to  furnish  reasonably  safe  appliances.  He 
accepted  this  increased  risk,  if  there  was  one, 
instead  of  refusing  to  imperil  his  life  by  the 
continual  use  of  appliances  which  were  inade- 
quate to  the  emergencies  of  the  enterprise 
in  which  he  engaged. 

Passengers  came  out  upon  the  platform, 
even  occupying  the  bottom  steps  of  the  coach, 
and  were  in  the  way  of  the  plaintiff  when  he 
attempted  to  board  it  That  the  defendant 
company  was  negligent  in  *'the  allowing  of 
passengers  to  occupy  the  steps  of  the  plat- 
form of  the  passenger  coach,  under  such  cir- 
cumstances,*' is  a  bare  conclusion  of  the 
pleader,  unsupported  by  the  allegation  of  any 
fact  or  circumstance  going  to  show  wherein 
the  company  was  remiss  in  performing  any 
duty  which  it  owed  to  the  plaintiff.  It  is 
not  negligence  per  se  to  fail  to  maintain  such 
a  surveillance  over  passengers  as  to  render 
it  Impossible  for  them  to  get  In  the  way  of 
the  employes  whom  a  railway  company  en- 
gages to  operate  one  of  its  trains.  What  pre- 
cautions in  this  regard  were,  or  were  not,  ob- 
served by  the  defendant,  cannot  be  learned 
from  the  pleadings;  nor  does  the  petition 
disclose  that  the  plaintiff  was  not  familiar 
with  the  habits  of  passengers,  under  the  reg- 
ulations adopted  by  the  carrier,  touching 
their  remaining  within  the  coach  while  en 
route,  nor  that  he  did  not  have  as  much  rea- 
son as  did  his  superior  to  apprehend  that 
they  might  leave  their  seats  and  go  out  upon 
the  platform,  where  they  might  get  in  his 
way  when  he  attempted  to  board  the  moving 
coach.  He  does  not  even  assert  that  he  did 
not  at  the  time  know  of  their  presence,  or 


that  he  had  no  opportunity  of  seeing  them 
and  noting  their  position  before  he  undertook 
to  mount  the  steps ;  nor  does  he  in  any  way 
attempt  to  negative  want  of  care  on  his  part 
in  assuming  the  risk  of  boarding  the  train 
while  they  were  standing  on  the  steps  in  his 
way.  For  aught  that  appears,  the  company 
was  not  responsible  for  their  presence  there, 
and  the  plaintiff,  though  aware  of  their  pres- 
ence, deliberately  took  the  chance  of  probable 
injury  in  voluntarily  endeavoring  to  board 
the  train  under  the  circumstances. 

It  was,  he  explains,  at  that  time  "moving 
at  an  unusually  high  rate  of  speed,"  though 
he  "was  not  aware  of  such  unusual  or  danger- 
ous rate  of  speed."  Why  he  was  unaware 
that  the  train  was  running  at  an  unusual  and 
even  a  dangerous  rate  of  speed  is  not  dis- 
closed. Accustomed,  as  he  was  daily,  to  per- 
forming the  hazardous  task  of  Jumping  off 
the  engine  onto  the  rear  of  the  train  while 
it  continued  its  journey,  he  should  have  of- 
fered at  least  some  excuse  for  not  observing 
the  speed  of  the  train  and  realizing  the  dan- 
ger of  attempting  to  board  it  If  the  en- 
gineer was  chargeable  with  knowledge  that 
the  train  was  running  at  an  unusual  rate  of 
speed,  it  would  seem  that  the  plaintiff  ought 
as  well  to  have  known  this  fact  The  danger 
present  was  different  only  in  degree  from 
that  which  he  engaged  himself  to  daily  Ig- 
nore. One  who  knowingly  engages  to  do 
what  no  prudent  man  ought  to  risk  his  life 
in  endeavoring  to  accomplish  cannot,  if  in- 
Jury  ensues,  rely  upon  the  law  to  throw 
around  him  the  protection  of  a  fiction  that 
his  employer  Impliedly  undertook  to  take 
steps  to  minimize  the  hazard  assumed,  at 
least  to  the  extent  of  making  performance 
possible.  For  the  reasons  above  stated,  we 
concur  with  the  trial  Judge  in  the  view  that 
the  plaintiff's  petition  did  not  set  forth  a 
cause  of  action. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(124  Oa.  7S2) 
WILLIAMS  V.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  15,  1906.) 

1.  Cbiminal    Law— New    Tbial— Gbounds— 

Instructions. 

A  ground  of  the  motion  for  a  new  trial 
alleged  error  because,  after  the  jury  had  been 
out  deliberating  on  the  case  about  an  hour, 
they  came  into  the  courtroom  and  one  of  them 
asked  the  judge  if  they  could  find  the  defend- 
ant guilty  as  an  accessory,  to  which  the  judge 
replied,  "No."  He  then  inquired  if  tiere  was 
any  other  question  which  they  desired  to  ask, 
and  received  a  negative  answer.  The  Solicitor 
General  arose  and  addressed  the  court,  in  the 
hearing  of  the  jury,  saying:  "Perhaps  the  jury 
did  not  understand  what  they  wanted  to  find 
the  defendant  guilty  of.  Maybe  they  want  to 
find  him  guilty  as  an  accomplice,  which  they 
can  do*' — after  which  the  judge  charged  the 
jury  "on  the  law  of  accomplice.**  This  was  al- 
leged to  be  contrary  to  law,  and  calculated  to 
confuse  the  minds  of  the  jury  and  prejudice 
them  against  the  defendant.  Eeldi  that  this 
ground  of  the   motion  set  out  no  reason   for 
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reversaL  It  failed  either  to  set  forth  the  charge 
which  the  court  actually  gave,  or  to  show  why 
it  was  contrary  to  law.  There  was  some  evi- 
dence  indicating  that  the  accused  and  another 
person  were  connected  with  the  crime,  and  the 
charge  which  the  court  gave  may  have  been 
appropriate. 
2.  Same— AppEAii—BviDENGB. 

The  verdict  was  supported  by  the  evidence^ 
(Syllabus  by  the  Ck>urt.) 

Error  from  Snpeil(»r  Gourt,  White  Ck>iint7; 
J.  J.  Klmsey,  Judge. 

Bob  Williams  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

C.  H.  Edwards,  G.  S.  Kytle,  and  J.  W.  EL 
Underwood,  for  plaintiff  in  error.  W.  A. 
Ohartera,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concurring. 


(124  Ga.  775) 


BEE2BEB  v.  STATE. 


(Supreme  Court  of  C^rgia.    Feb.  15,  1906.) 

1.  Criminal  Law— Appeai^—Rbvibw— Compe- 
tency OP  Witness. 

It  is  left  to  the  sound  discretion  of  the 
court  to  determine  whether  or  not  a  child  of 
toider  years  is  a  competent  witness ;  and  where 
the  court  examines  a  child  as  to  its  knowledge 
of  the  nature  and  sanctity  of  an  oath,  and 
decides  that  it  is  competent  to  testify,  this  court 
will  not  interfere,  where  it  does  not  appear 
that  such  discretion  has  been  flagrantly  abused. 
[Ed.  Note. — For  cases  m  point,  see  voL  16^ 
Cent.  Dig.  Criminal  Law,  |  8062.] 

2.  Same. 

The  other  assignments  of  error  In  the  peti- 
tion for  certiorari  being  without  merit,  tnere 
was  no  error  in  overruling  the  same. 
(Syllabus  by  the  CourL) 

Error  from  Superior  Oonrt,  Jasper  County; 
H.  G.  Lewis,  Judge. 

Ben  Beebee  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  S.  Florence,  for  plaintiff  In  error.  Jos. 
EL  Pottle,  SoL  Gen.,  and  Doyle  Campbell,  for 
the  State. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  ATKINSON,  J^ 
wbo  did  not  preside. 

(124  Oa.  788)  =— » 

BRITTEN  V.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  15,  1906.) 

1.  Cbiminal  Law— Appeal— Instructions. 

It  has  been  repeatedly  ruled  by  this  court 
that  an  attack  upon  the  charge  of  a  court  by 
colling  therefrom  isolated  clauses  and  sentences, 
which,  if  taken  alone,  would  be  erroneous,  will 
not  be  entertained,  when,  immediately  pre- 
ceding or  following  such  objectionable  extracts, 
they  are  so  qualified  by  the  language  of  the 
court  as  to  correctly  state  the  law  of  the  case. 
[Ed.  Note. — For  cases  in  point,  see  vol.  14. 
Cent.  Dig.  Criminal  Law,  §  1090.] 

2.  Samb— EvinENCB. 

The    verdict    was   authorized    by    the   evl- 
dc&ce^  and   the  court  did  not  err  m  refusing 
to  grant  a  new  trial. 
(Syllabus  by  the  Court) 


Brror  from  Superior  Oonrt,  Stewart  Coun- 
ty; Z.  A.  Uttlejohn,  Judge. 

Munch  Britten  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

J.  B.  Hudson,  for  plaintiff  In  error.  F«  ▲. 
Hooper,  Sol.  Gen.,  for  the  State. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


PORTWOOD  V. 


(124  G«u  783) 
STATE. 


(Supreme  Court  of  Georgia.    Feb.  15,  1906.) 

1.  Labgent  —  Evidence  of  Value  — Neces- 
sity. 

Upon  a  prosecution  for  simple  larceny, 
proof  that  the  thing  stolen  was  of  some  value 
is  indispensable  to  a  legal  conviction.  Lane 
V.  State^  39  S.  E.  463,  113  Ga.  1040,  and  cases 
cited.  In  this  case,  there  being  no  evidence 
whatever  upon  the  subject  of  value,  there  could 
not  have  been  a  legal  conviction ;  and  hence  the 
verdict  was  without  evidence  to  support  it,  and 
a  new  trial  should  have  been  granted. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Larceny,  §  105.] 

2.  Chimin AL  Law— Appeai/— Review. 

A  new  trial  being  required  under  the  ruling 
made  in  the  first  headnote,  the  other  questions 
made  in  this  case  (there  being  no  complaint  of 
anv  ruline  of  the  court  upon  questions  of  law) 
will  not  be  considered. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Jasper  County; 
H.  G.  Lewis,  Judge. 

Howard  Portwood  was  convicted  of  larce- 
ny, and  brings  error.    Beversed. 

O.  M.  Duke  and  W.  T.  Kelly,  for  plalntifl 
In  error.  W.  K.  Fielder,  Sol.  Gen.,  for  the 
State. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concurring. 


(m  Ga.  787) 
BOBINSON  V.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  IS,  1906.) 
Homicide  —  Involuntabt   Manslaughteb  ^ 
Evidence. 

When,  on  the  trial  of  a  murder  case,  the 
evidence  of  the  state  demands  a  verdict  of 
murder,  and  there  is  no  evidence  introduced  by 
the  accused,  but  his  statement,  if  credible, 
establishes  a  homicide  by  misfortune  or  acci- 
dent, a  verdict  of  involuntary  manslaughter  in 
the  commission  of  an  unlawful  act  is  unau- 
thorized, and  a  new  trial  should  be  granted  on 
the  ground  that  the  verdict  is  contrary  to  the 
evidence. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide,  §  540.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Stewart  CJoun- 
ty;  Z.  A  Littlejohn,  Judge. 
*  John  Robinson  was  convicted  of  Involun- 
tary manslaught^,   and  brings  error.    Re- 
versed. 

B.  F.  Harrell  and  Geo.  Y.  Harrell,  for 
plaintiff  in  error.  F.  A.  Hooper,  SoL  Gen., 
for  the  State. 
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COBB,  P.  J.  The  accused  was  Indicted  for 
murder.  The  evidence  Vn  behalf  of  the 
states  if  believed;  established  a  clear  case 
of  murder.  There  was  no  evidence  intro- 
duced in  behalf  of  the  accused,  but  he  made 
a  statement  which,  if  credible,  required  a 
finding  that  the  homicide  was  the  result  of 
misfortune  or  accident  Under  such  circum- 
stances a  verdict  of  involuntary  manslaugh- 
ter in  the  commission  of  an  unlawful  act  is 
unwarranted  by  the  evidence,  and  a  new 
trial  should  have  been  granted  upon  the 
ground  that  the  verdict  was  contrary  to  the 
evidence.  Hunnicutt  v.  State,  114  Oa.  448, 
40  S.  B.  243.  See,  also,  Kendrick  v.  State, 
118  Ga.  769,  39  S.  SX  286;  Robinson  v.  State, 

109  Ga.  600,  84  &  E.  1017;  Watson  v.  State, 

110  Ga.  007,  48  8.  E.  32;  Washington  T. 
State,  80  Ga.  223;  Clark  t.  state,  117  Ga. 
264,  48  S.  E.  863  (6). 

Judgment  reversed.  All  the  Justices  con- 
curring. 


(124Ga.6tt) 

OLIVER  V.  WARREN  et  aL 

OSupreme  Court  of  Georgia.    Dec  22,  1906.) 

SzicuTioN— Levy— FOBTHOOMING   Bond— Li- 

ABILiriES— ISSXTSB. 

In  a  suit  on  a  forthcoming  bond  given  b/ 
a  claimant,  where  its  execution  is  not  denied, 
the  main  issue  to  be  decided  is  whether  or  not 
there  has  been  a  breach  of  the  bond.  Neither 
the  legality  of  the  levy  nor  the  authority  of  the 
officer  to  make  it  is  an  issuable  fact;  these 
issues  being  concluded  by  the  judgment  in  the 
claim  case. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Elberton;  P.  P. 
Proffitt,  Judge. 

Action  by  A.  S.  Oliver  against  D.  H.  War- 
ran  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

A  fi.  f a.  in  favor  of  A.  &  Oliver  and  against 
D.  H.  Warren,  issued  from  the  Justice's 
court  for  the  202d  district,  G.  M.,  Elbert 
county,  was  placed  In  the  hands  of  W.  H. 
Irwin,  Jr.,  bailiff  of  the  county  court,  for  the 
purpose  of  levy.  He  proceeded  to  make  a 
levy  on  certain  cotton  as  the  property  of  the 
defendant  in  fi.  fa.,  who,  as  the  head  of  a 
family  consisting  of  himself  and  four  minor 
children,  interposed  a  claim  on  the  ground 
that  the  cotton  was  exempt  from  levy  and 
sale,  being  the  proceeds  of  a  homestead  taken 
out  for  the  benefit  of  his  family.  In  order  to 
ratain  possession  of  the  property,  he  also  exe- 
cuted and  delivered  to  the  levying  officer  a 
forthcoming  bond«  which  A  P.  Deadwyler 
signed  as  security.  The  claim  case  resulted 
adversely  to  the  claimant  Suit  was  after- 
wards brought  by  Oliver  in  the  city  court  of 
Elberton  upon  the  forthcoming  bond  against 
Warren  as  principal  and  Deadwyler  as  se- 
curity. The  defendants  filed  a  joint  answer, 
in  which  they  set  up  various  defenses,  and 
In  which  tfaeiy  denied  that  "any  lawful  levy 
was  ever  made  on  the  property  described 
In  the  plaintiff's  petition  under  and  by  vir- 


tue of  the  fi.  fa.**  against  Warren.  It  ap- 
peared on  the  trial  that  Irwin,  the  levying 
officer,  had  never  been  sworn  in  as  a  consta- 
ble and  did  not  act  as  such  in  making  the 
levy,  but  as  bailiff  of  the  county  court  At 
the  close  of  the  plaintiff's  testimony,  which 
disclosed  the  circumstances  under  which  the 
forthcoming  bond  was  given  and  the  result 
of  the  claim  case,  the  presiding  judge  direct- 
ed a  verdict  in  favor  of  the  defendants,  hold- 
ing that  Irwin,  *'being  bailiff  of  the  county 
court  of  Elbert  county  and  levying  as  such 
officer,  had  no  authority  to  levy  a  justice 
court  fi.  fa."  To  this  ruling  and  judgment 
the  plaintiff  excepts.  He  claims  that  the 
court  erred  in  directing  a  verdict  against  him: 

(1)  Because  the  levy  was  a  valid  one,  made 
by  an  officer  hiaving  authority  to  make  It; 

(2)  because  the  defendants  had  recognized 
the  officer's  authority  and  the  validity  of  the 
levy  by  prosecuting' the  claim  case,  and  the 
bond  sued  on  was  at  least  good  as  a  volun- 
tary bond,  and  they  were  bound  thereby, 
even  if  his  acts  were  to  be  regarded  as  those 
of  a  de  facto  officer,  and  his  authority  to 
make  the  levy  could  have  been  questioned 
by  filing  an  affidavit  of  illegality;  and  (3) 
because  Warren,  when  he  filed  his  claim 
and  gave  the  forthcoming  bond,  admitted  the 
validity  and  completeness  of  the  levy,  as 
well  as  the  authority  of  the  officer  to  make 
it,  and  the  defendants,  having  given  the  bond, 
were  estopped  from  denying  his  authority  or 
the  validity  of  the  levy. 

Z.  B.  Rogers,  for  plaintiff  in  error.  Van 
Dnzen  &  Sutt,  for  defendants  in  error. 

EVANS,  J.  (after  stating  the  facts).  In 
the  various  code  sections  regulating  the  prac- 
tice in  a  justice's  court,  thera  is  no  specific 
form  of  direction  of  an  execution  to  any 
particular  officer.  Mesne  process  is  directed 
to  and  served  by  constables.  Civ.  Code  1895, 
8  4116.  Final  process  may  be  executed  by 
any  officer  empowered  to  serve  mesne  process, 
unless  there  is  a  statutory  inhibitioiL  Hence 
constables  may  levy  executions  from  a  jus- 
tice's court;  and,  by  Civ.  Ck)de  1886,  I  4381, 
sheriffs  are  also  empowered  to  serve  and  exe- 
cute both  mesne  and  final  process  issued  from 
justices'  courts.  The  regular  bailiff  of  a 
county  court  is  authorized  to  levy  only  the 
processes  of  the  county  court  Civ.  Code 
1895,  $  4190.  He  has  no  authority  to  levy  an 
execution  Issued  from  a  justice's  court  A 
levy  by  a  county  court  bailiff  of  a  justice 
court  execution  is  void,  because  a  levy  by  an 
officer  without  authority  of  law  is  no  levy  at 
all.  Morris  v.  Tinker,  60  Oa.  466 ;  Collins  v. 
Hudson,  69  Ga.  684.  It  is  not  good  as  a 
levy  by  a  de  facto  officer,  because  the  county 
court  bailiff,  In  making  the  levy,  does  not  as- 
sume to  act  as  constable  or  as  sheriff  or  law- 
ful deputy.  If  he  did,  and  his  appointment 
or  qualifications  were  irregular,  nevertheless 
his  acts  would  be  good  as  a  de  facto  officer. 
Twiggs  V.  Hardwick,  61  6a.  272-;  Hinton  v. 
Lindsay,  20  Qa.  746  (3,  4)  ;  Gunn  r.  Tackett, 
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C7  Ga.  725.  But  where  he  undertakes  to  ex- 
tend the  Jurisdiction  of  his  ofQce  to  the  execu- 
tion of  process  which  under  the  law  he  has 
not  the  power  to  execute,  quoad  hoc  he  is  a 
asT:qrper  of  the  functions  of  another  office,  and 
he  is  not  a  de  facto  officer. 

However,  it  is  insisted  that  the  defendants 
are  estopped  from  denying  the  legality  of  the 
levy,  because  Warren,  the  principal  on  the 
bond  upon  which  the  suit  was  predicated,  ob- 
tained possession  of  the  property,  and  in  the 
bond  recited  the  factum  of  the  levy.  It  is 
certainly  true  that  the  filing  of  a  claim  and 
the  giving  of  a  forthcoming  bond  estops  a 
claimant  and  the  surety  on  his  bond  from 
denying  the  completeness  and  sufficiency  of 
the  seizure  of  the  property  made  by  the  levy- 
IniT  officer.  Cohen  t.  Broughton,  64  Oa.  296; 
Scolly  V.  Butler,  59  Ga.  850 ;  Connolly  v.  At- 
lantic Contracting  Co.,  120  Ga.  216,  47  S.  E. 
575.  The  estoppel  does  not  extend  to  the 
validity  of  the  process  (Smith  v.  Lockett,  78 
6a.  106;  Osborne  v.  Rice,  107  Ga.  288,  83 
S.  E.  64) ;  nor  to  the  authority  of  the  officer 
to  make  the  levy  (Pearce  v.  Renfroe,  68  Ga. 
194).  In  the  present  case  the  defendants, 
by  signing  the  bond,  estopped  themselves  from 
denying  that  the  county  court  bailiff  made  an 
actual  seizure  of  the  property  by  virtue  of 
tbe  process  in  his  hands.  Id.  196.  But  on 
tbe  trial  of  the  claim  case  they  would  not 
have  been  precluded  from  showing  that  such 
seizure  by  the  county  coiirt  bailiff  was  void, 
because,  as  to  the  act  of  levy,  the  bailiff  was 
not  an  officer,  either  de  jure  or  de  facto,  but 
a  mere  usurper  of  the  functions  of  other  of- 
ficers designated  by  law  to  execute  this  par- 
ticular process.  However,  in  a  suit  on  a 
forthcoming  bond,  where  Its  execution  is  not 
denied,  the  only  issue  to  be  decided  is  whether 
or  not  there  has  been  a  breach  of  the  bond. 
O'Neill  Mfg.  Co.  V.  Harris,  120  Ga.  469,  47 
S.  B.  934.  Neither  the  legality  of  the  levy 
nor  the  authority  of  the  officer  to  make  it  Is 
an  issuable  fact  As  was  said  by  Bleckley, 
G.  J.,  In  Anderson  v.  Banks.  92  Ga.  122,  18 
8.  E.  864:  ''It  is  not  allowable  for  a  claim- 
ant to  defeat  a  sale  by  interposing  a  claim, 
and  then  appropriate  tbe  property  to  its  own 
use  or  suffer  it  to  be  appropriated  by  his 
surety  on  the  claim  bond,  and  then  contest, 
not  In  the  claim  case  (the  very  case  appoint- 
ed by  law  for  the  purpose),  but  in  a  suit  on 
tbe  bond,  the  right  of  the  plaintiff  in  execu- 
tion to  sell  the  property."  While  a  regular 
eounty  court  bailiff  is  limited  to  serving 
processes  Issued  from  the  county  court  (Civ. 
Code  1S95,  $  4190),  and  is  without  authority 
to  levy  a  Justice  court  execution,  yet,  if  he 
does  in  fact  undertake  to  do  so,  and  a  claim- 
ant and  his  surety  procure  possession  of  the 
property  seized  by  giving  a  forthcoming  bond, 
they  cannot  defeat  a  recovery  thereon  by 
setting  up  the  defeiyse  that  the  county  court 
bailiff  was  not  such  an  officer  as  could  law- 
full7  make  the  levy.  The  time  for  them  to 
raise  this  point  is  when  the  claim  case  comes 
on  for  trial.    Had  the  defendants  in  the  pres- 


&xt  case  urged  this  objection  at  the  proper 
time.  It  is  not  Improbable  that,  upon  the  au- 
thority of  Pearce  v.  Renfroe,  68  Ga.  194,  the 
levy  would  have  been  dismissed.  The  claim- 
ant litigated  the  Question  of  title  in  the  claim 
case.  It  was  the  levy  which  brought  the 
claimant  Into  court  If  he  was  improperly 
brought  there  by  means  of  a  void  levy,  he 
should  then  and  there  have  protested.  After 
an  adverse  Judgment  in  the  claim  case — an 
adjudication  that,  as  between  the  defendant 
in  fi.  fa.  and  himself,  he  had  no  title  to  the 
property — ^he  was  no  longer  concerned  about 
the  authority  of  the  levying  officer  to  make 
the  levy,  and  nothing  remained  for  him  to 
do  except  to  comply  with  the  obligation  of 
his  bond.  Upon  his  failure  so  to  do,  he  and 
his  surety  became  liable  thereon. 

The  sole  question  raised  in  the  present  bill 
of  exceptions  Is  whether  or  not  the  trial  Judge 
properly  directed  a  verdict  in  favor  of  the 
defendants  upon  the  ground  that  the  levying 
officer,  being  a  bailiff  of  the  county  court  and 
acting  in  that  capacity,  was  without  author- 
ity to  levy  a  fl.  fa.  issuing  from  a  Justice's 
court  As  will  have  been  seen,  the  defend- 
ants were  precluded  from  raising  any  such 
objection  in  a  suit  upon  the  bond,  and  the  di- 
rection of  a  verdict  In  their  favor  was  erro- 
neous. It  may  not  be  improper  to  add  that 
even  had  the  trial  Judge  been  correct  in  his 
ruling,  he  should  not  have  directed  a  verdict 
in  favor  of  the  defendants;  for,  as  pointed 
out  in  Barnes  v.  Garter,  120  Ga.  895,  48  S.  E. 
387,  if  a  plaintiff  falls  to  make  out  a  prima 
fade  case,  a  verdict  for  the  opposite  side 
should  not  be  directed,  but  a  Judgment  of 
nonsuit  should  be  rendered. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


CUiOa.  788) 
YOUNG  V.  STATE. 
(Supreme  0>art  of  Geoigia.    Feb.  15,  1906^) 

1.   MaSTSB    and    SeBVART    —    Ck)NTBAOT    FOB 
SKBVICB&— FbAUD-^BBBACH. 

The  act  of  August  15,  1903  (Acts  1903,  p. 
90),  ex^ided  "An  act  to  make  it  illegal  for  any 
person  to  procure  money,  or  other  thing  of 
value,  on  a  contract  to  perform  services  with 
intent  to  defraud,  and  to  fix  the  punishment 
therefor,  and  for  other  purposes,'^  has  ref- 
erence to  contracts  for  services  where  the  rela- 
tion of  hirer  and  person  hired  eziste. 

[Ed.  Note. — For  cases  in  point,  see  voL  84, 
Cent  Dig.  Master  and  Servant,  9  75.] 

2l  Same— Liabilitt  or  Tenani^Agbeeicsnt 

TO  Cultivate. 

It  has  no  application  where  persons  oc- 
cupy the  relation  of  landlord  and  tenant ;  nor  is 
the  tenant  subject  to  prosecution  under  that 
act,  although  as  a  part  of  the  contract  of  rental 
he  agrees  to  clear  up  certain  land.  Townsend 
V.  State  (decided  November  9,  1905)  52  S.  B. 
293. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chattahoochee 
County;  Wm.  A.  Uttle,  Judge. 

Henry  Toung  was  convicted  of  procuring 
money  under  contract  to  perform  labor  with 
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intent   to  defraud,    and   brings    error.    Re- 
versed. 

The  accused  was  convicted  upon  an  indict- 
ment charging  him  with  a  violation  of  the 
statute  referred  to  in  the  headnote,  and  mov- 
ed for  a  new  trial,  which  was  refused,  and 
he  excepted.  The  evidence  showed  that  the 
prosecutor,  W.  P.  Daniel,  entered  into  a 
contract  with  him  by  which  Daniel  rented 
to  him,  for  the  year  1905,  20  acres  of  old 
land  and  10  acres  of  fresh  land,  for  450 
pounds  of  lint  cotton.  It  was  agreed  that 
the  accused  was  to  clear  the  10  acres  of 
fresh  land,  and  that  Daniel  was  to  furnish 
him  ^5  and  some  guano.  Daniel  furnished 
him  $25  in  money,  and  $36  worth  of  guano. 
The  accused  worked  until  April  26th,  when 
he  and  Daniel  had  a  misunderstanding; 
whereupon  the  accused  left  his  mule  standing 
in  the  field  and  went  to  his  house,  saying  he 
would  not  plow  another  furrow.  Daniel 
went  later  to  the  house  and  told  the  wife 
of  the  accused  to  tell  him  to  get  off  his  place, 
and  the  accused  moved.  On  being  recalled, 
in  reply  to  the  statement  of  the  accused, 
Daniel  testified  that  he  left  word  with  the 
wife  of  the  accused  to  leave  the  place  if 
he  was  not  going  to  work. 

S.  T.  Pinkston,  for  plaintiff  in  error,  8. 
P.  Gilbert,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concurring. 


(124  Ga.  794) 

MAHONEY  T.  STATE. 

(Supreme  Court  of  Georgia.    Feb.  15,  1006.) 

Criminal  Law— AppEAii— Review. 

No  complaint  being  made  that  the  accused 
was  not  accorded  a  fair  and  impartial  trial, 
and  the  evidence  being  sufficient  to  warrant 
the  verdict,  his  conviction  should  be  allowed 
to  stand. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  16, 
Cent.  Dig.  Criminal  Law,  %  8075.J 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Hart  (>>uiity; 
H.  M.  Holden,  Judge. 

Bob  Mahoney  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  H.  Skelton  and  A.  G.  ft  Julian  McCurry, 
tot  plaintiff  in  error.  D.  W.  Meadow,  Sol. 
Gen.,  for  the  State. 

EVANS,  J.  Judgment  affirmed.  AU  the 
Justices  concurring. 


(124  Qa.  794) 

ROGERS   V.   STATE. 
(Supreme  Court  of  Georgia.    Feb.  15,  1906.) 

1.   HOICIOIDE— VOLUNTABT     MaNSLAUGHTBB — 

Instructions. 

Where,  upon  the  trial  of  one  charged  with 
murder,  the  court  instructs  the  jury,  "To  de- 
liberately kill  in  revenge  of  a  past  Injury,  how- 
ever heinous,  after  reason  has  had  time  to  re- 
sume its  sway,  cannot  be  justifiable/'  and  the 


jurv  returns  a  verdict  finding  the  defendant 
guilty  of  voluntary  manslaughter,  such  charge 
of  the  court  is  not  error  requiring  the  grant  of 
a  new  trial,  although  the  only  evidence  tending 
to  show  a  past  injury  was  that  the  deceased 
and  accused  had  quarreled  about  a  woman  a 
few  minutes  before  the  encounter. 

2.  Sake— iNSTBUCTioNS— Evidence. 

There  was  no  error  harmfid  to  the  ac- 
cused in  anv  of  the  other  charges  complained 
of,  the  evioence  authorized  the  verdict,  and 
the  court  did  not  err  in  refusing  to  grant  a 
new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County ; 
L.  S.  Roan,  Judge. 

Ben  Rogers  was  convicted  of  voluntary 
manslaughter,    and   brings   error.    Affirmed. 

Harry  Hill,  for  plaintiff  in  error.  C.  D. 
Hill,  Sol.  Gen.,  for  the  State. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


(124  Ga.794) 

TEASLEY  V.  STATE. 

(Supreme  Court  of  (Georgia.    Feb.  15,  1906.) 

Intoxicating  Liquors— Illegal  Sale. 

Where,  in  a  county  In  which  the  sale  of 
liquor  was  prohibited  by  law,  persons  went  to 
the  house  of  the  accused  about  S  or  9  o'clock 
at  night,  and  applied  to  him  and  another  person 
who  was  there  to  sell  them  whisky,  and.  after 
some  expression  of  unwillingness  to  make  the 
sale,  the  defendant  brought  out  a  bottle  con- 
taining about  three  quarts  of  whisky,  which 
his  companion  said  belonged  to  them  both,  and 
from  it  a  pint  bottle  was  filled  and  given  to 
the  visitors,  who  laid  money  on  a  shelf  in  pay- 
ment for  it  and  carried  away  the  whisky,  the 
jury  was  authorized  to  find  the  defendant  guilty 
of  making  the  sale. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  I/iquors,  H  305,  818.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Hart  County; 
H.  M.  Holden,  Judge. 

Bob  Teasley  was  convicted  of  a  sale  of  intox- 
icating liquors,  and  brings  error.    Affirmed. 

A.  A.  McCtirry  and  Jas.  H.  Skelton,  for 
plaintiff  in  error.  D.  W.  Meadow,  Sol  Gen., 
for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concurring. 


(124  Ga.  836) 


COMER  V.  STATa 


(Supreme  0)urt  of  Georgia.    Feb.  16,  1906.) 

1.  Cbimikal  Law— Evidence— Instructions. 

There  was  ample  evidence  to  authorize  the 
charge  on  the  law  of  confessions. 

2.  Same— New  Trial. 

The  verdict  was  fully  warranted  by  the  evi- 
dence, and  the  court  did  not  err  in  overruling 
the  motion  for  a  new  trial. 
8.  Same. 

The  foregoing  deals  with  all  the  grounds 
of  the  motion  for  a  new  trial  referred  to  in 
the  brief  of  counsel  for  plaintifE  in  error. 
(Syllabus  by  the  C>)urt.) 
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Error  from  Superior  Court,  Houston 
County;  W.  H.  Felton,  Jr.,  Judge. 

Will  Comer  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Jno.  B.  Cooper,  for  plaintiff  In  error.  Wm, 
Branson,  Sol.  Gen.,  and  Jno.  C  Hart,  Atty. 
Gen.,  for  the  State. 

FISH,  a  J.  Judgment  afElrmed.  All  the 
Justices  concur. 


(124  Ga.  852) 

MA  YOB  ETC..  OF  BAST  BOMB  ▼.  LLOYD. 

(Supreme   Court  of   Georgia.    Feb.   16,   1906.) 

1.  Municipal  Cobforations  —  Ohanob  or 
Gka  DB— Damages. 

Since  the  adoption  of  the  Constitution  of 
1877  a  municipal  corporation  is  liable  to  a 
pro^rty  owner  for  consequential  damages  re- 
sulting from  raising  the  grade  of  a  street  in 
front  of  his  premises,  thereby  impairing  or  de- 
stroying his  means  of  ingress  and  egress.  City 
of  Atlanta  y.  Green,  67  6a.  386.  The  measure 
of  damages  is  the  resultant  diminution  in  the 
market  value  of  his  property.  Boughton  r. 
Atlanta,  39  S.  E.  316,  113  Ga.  948. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  H  925-928, 
946.] 

2.  Sams  —  Action  fob  Damages  —  Limita- 
tions. 

A  suit  for  damages  instituted  within  four 
years  from  the  time  the  change  in  the  grade 
of  the  street  was  made  is  not  barred  by  the 
statute  of  limitations.  Civ.  Code  1895,  $  8898; 
Atkinson  v.  Atlanta,  7  S.  E  692,  81  Ga.  625 ; 
Holmes  y.  Atlanta,  39  S.  B.  458,  118  Ga. 
961,  and  citations. 

8.   SaMK— EVIOBNCK. 

Notwithstanding  a  conflict  in  the  testimo- 
ny with  regard  to  the  time  when  the  raising 
of  the  grade  of  the  street  in  front  of  the  plain- 
tiff's premises  occurred,  the  jury  were  author- 
ized to  find  that  it  was  made  within  four  years 
next  preceding  the  filing  of  her  action,  and  the 
evidence  supported  the  recovery  of  damages 
assessed  in  her  favor. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  L.  A.  Lloyd  against  the  mayor 
and  council  of  East  Rome.  Judgment  for 
plaintur,  and  defendant  brings  error.  Af- 
firmed. 

R.  L.  Louche  and  M.  B.  Bubanks,  f6r  plain- 
tifP  in  error.  McHenry  ft  Maddoz,  for  de* 
ftodant  in  error. 


EVANS,  J.    Judgment  aflElrmed. 
Justices  concur. 


All  the 


(124  Oa.  863) 

MURPHEY  et  aL  ▼.  MORELAND. 

(Supreme  Court  of   Georgia.    Feb.   18,   190a) 

Appbai>— Review— New  Trial. 

No  error  was  complained  of.  The  only 
assignment  of  error  is  the  overruling  of  the 
motion  for  a  new  trial,  based  upon  the  general 
grounds  only.  The  evidence  was  conflicting, 
and  while  the  preponderance  seems  to  be 
against  the  verdict  there  was  some  evidence 
to  support  the  finding,  and  as  it  has  been  ap* 


proved  by  the  trial  iudge  the  judgment  refusing 
the  new  trial  will  be  aflirmed. 

[Ed.  Note. — ^For  cases  in  point,  seo  vol.  3, 
Cent    Dig.  Appeal   and  Error,   |§  8928-3934^ 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Walker  County; 
W.  M.  Henry,  Judge. 

Action  between  D.  B.  Murphey  and  others 
and  W.  C.  Moreland.  From  the  Judgment 
Murphey  and  others  bring  error.    Affirmed. 

J.  P.  Shattuck  and  Z.  D.  Harrison,  for 
plaintiffs  in  error.  H.  B.  Lumpkin  and  Peo- 
ples &  Jordan,  for  defendant  in  error. 


COBB,  P.  J.    Judgment  affirmed.    All  the 
Justices  concur. 


024  Ga.  862) 

OAVERLY  ▼.  HEATON.    . 

(Supreme   CJourt  of   Greorgia.    Feb.   16,   1906.) 

Appeal— New  Tbial. 

The  evidence  was  conflicting,  and  author- 
ized a  finding  in  favor  of  either  plaintiff  or 
defendant.  The  trial  judge  has  approved  the 
verdict,  and  this  court  will  not  interfere  with 
the  exercise  of  his  discretion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  H  8928-3934, 
3948-3950.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Haralson 
County ;  A.  L.  Bartlett  Judge. 

Action  between  C.  E.  Caverly  and  W.  W. 
Heaton.  From  the  Judgment,  Caverly  brings 
error.    Affirmed. 

Head  &  Head  and  Ellis,  Wlmhlsh  ft  Ellis, 
for  plaintiff  in  error.  Jno.  M.  &  H.  J.  Mc- 
Bride,  for  defendant  in  error. 

COBB,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


JAMES  T.  AYER. 


(124  Oa.  862) 


(Supreme  Court  of   Georgia.    Feb.   16,   1906.) 

1.  Appeal— Review— Evidence. 

Whether  or  not  the  evidence  would  have 
authorized  a  different  finding,  and  whether  or 
not  this  court,  if  it  had  occupied  the  position 
of  the  jury,  would  have  returned  the  same  ver- 
dict, there  being  sufiicient  evidence  to  author- 
ize the  verdict  which  was  rendered,  and  the 
presiding  judge  having  approved  it  by  overrul- 
ing the  motion  for  a  new  trial,  this  court  will 
not  interfere. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  §§  3928-3934, 
8948^950.] 

2.  Same — Harmless  Erbob« 

The  Jury  having  found  In  favor  of  the 
plaintiff  for  the  full  amount  of  principal  of 
the  notes  sued  on,  with  interest  as  specified 
in  them,  and  sustained  the  claim  of  a  lien 
upon  the  land  under  the  security  deed  involved 
in  the  controversy,  and  thus  negatived  the  ex- 
istence of  usury  in  the  transaction,  it  will  not 
require  a  new  trial,  even  if  certain  charges  as 
to  attorney's  fees,  in  case  the  jury  reduced  the 
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amount  claimed  and  in  case  they  found  that 
there  was  usury,  were  inaccurate. 

[Ed.  Note. — For  cases  in  point  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,  H  4219-4228.] 

a  SAiiE. 

No    error    requiring    a    reversal    appean. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Conrt,  Monroe  County ; 
H  J.  Reagan,  Judge. 

Action  between  Gus  James  and  L.  R.  Ayer. 
From  the  Judgment,  James  brings  error. 
Affirmed. 

Cabaniss  ft  Wlllingham,  for  plaintiff  in 
error.  Hardeman  &  Jones,  Persons  &  Persons* 
and  B.  P.  Johnston,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(124  Qa.  6S8) 

CCK)K  T.  STATE. 

(Snpreme  Court   of   Georgia.    Jan.   12,   1906.) 

1.  Witnesses — iMPSAcmoiNT  —  Cobboboba- 

TION. 

A  witness,  sought  to  be  impeached  by 
proof  of  contradictory  statements,  cannot  be 
supported  by  proof  that  he  made  elsewhere 
other  statements  consistent  with  his  testimony 
on  the  stand. 

[Ed.  Note. — ^For  cases  in  point  see  roL  60, 
Cent  Dig.  Witnesses,  §$  1260,  1261.] 

2.  Intoxicating  Liquobs— Iixeoai^  Sale. 

A  sale  on  a  credit  is  a  complete  sale;  and 
a  sale  of  whisky  without  a  license,  on  an  agree* 
ment  that  the  purchaser  will  pay  for  it  with 
a  hog,  is  contrary  to  the  criminal  law. 

[Ed.  Note. — For  cases  in  point  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  |  160.] 

8.  CBiiaNAL  Law— Evidence— Admission. 

An  admission  or  confession  which  appar- 
ently has  reference  to  the  matter  under  in- 
vestigation is  admissible  in  evidence,  although 
it  does  not  in  terms  state  the  time  and  place 
to  which  it  refers. 

[Ed.  Note. — For  cases  In  point  see  voL  1^ 
Cent   Dig.  Criminal   Law,   U   120^1211.] 

(Syllabus  by  the  Court) 

Error  ftom  City  Court  of  Wrightsville; 
Wm.  Faircloth,  Judge. 

Handy  Cook  was  convicted  of  selling  liquor 
without  a  license,  and  brings  error.  B^ 
versed. 

Handy  Cook  was  tried  in  the  city  court  of 
Wrightsville,  under  an  accusation  charging 
him  with  selling  whisky  without  a  license. 
After  conviction,  he  moved  for  a  new  trial, 
vrhich  was  refused,  and  he  excepted. 

Z.  B.  Hicks  and  B.  L.  Stephens,  for  plaintiff 
In  error.    B.  B.  Blount,  for  the  State. 

LUMPKIN,  J.  (after  stating  the  facts).  1. 
^The  principal  witness  on  behalf  of  the  state 
was  Charles  Bennett,  who  testified  that  he 
bought  whisky  from  the  defendant  in  July, 
1905.  In  the  course  of  the  examination  it 
was  developed  that  he  bad  made  to  another 
person  a  statement  conflicting  with  his  evi- 
dence on  the  stand,  and  denying  that  he  had 
bought  whisky  from  Cook.    Thereupon  the 


state,  over  objection,  introduced  evidence  to 
show  that  he  had  stated  to  two  other  witness- 
es that  he  had  bought  whisky  from  Cook  and 
owed  him  for  it  This  was  error.  It  has 
sometimes  been  held  that,  where  an  effort 
has  been  made  to  impeach  a  witness  by  proof 
of  statements  Inconsistent  with  his  testimony 
given  on  the  stand,  it  is  admissible  to  sustain 
him  by  showing  that  on  other  occasions 
he  made  statements  consistent  with  such  tes- 
timony. But  other  courts  hold  the  contrary 
position.  1  GreenL  Ev.  (16th  Ed.)  8  469  (b). 
The  latter  ruling,  in  our  opinion,  rests  upon 
the  sounder  bUsis  of  reasoning.  As  said  by 
Mr.  Greenleaf,  in  referring  to  statements 
consistent  with  the  testimony  of  the  witness 
as  being  explanatory  of  statements  not  con- 
sistent with  it,  made  at  other  times:  "But, 
on  the  other  hand,  the  latter  in  no  sense 
explain  away  the  former.  The  Inconsistency 
on  that  occasion  is  Just  as  damaging,  even 
though  the  other  story  has  been  repeated  a 
score  of  times."  In  this  state  the  point  has 
been  directly  passed  upon  in  several  cases. 
Georgia  R.  Co.  v.  Oaks,  52  Ga.  410  (7);  Fus- 
sell  V.  State,  98  Ga.  460,  21  8.  B.  97;  Knight 
V.  State,  114  Ga.  48,  S9  S.  E.  928,  88  Am.  St 
Rep.  17  (3):  Atlanta,  Knoxville  &  Northern 
R.  Ck).  V.  Strickland,  116  Ga.  439,  42  &  E.  864. 
The  circumstances  under  which  such  evidence 
might  become  admissible  were  discussed  In 
McCord  V.  State,  83  Ga.  521,  531, 10  S.  E.  437. 
If  it  were  sought  to  show  that  the  witness  in 
a  certain  conversation  made  statements  in- 
consistent with  his  testimony,  it  would  be 
competent  to  prove  all  that  he  said  in  that 
conversation  which  would  throw  light  on  the 
question  of  whether  his  statements  were  in 
fact  inconsistent  or  not 

2.  Error  is  alleged  on  the  ground  that  the 
court  charged  that  if  the  accused  delivered  to 
one  Bennett  whisky  at  an  agreed  price,  and 
Bennett  promised  to  pay  for  it  by  delivering 
to  the  accused  a  hog,  the  sale  would  be  com- 
plete, although  the  purchaser  may  not  haye 
made  the  payment  We  cannot  assent  to 
the  proposition  that  the  sale  of  whisky  on  a 
credit  is  no  sale  at  all..  It  would  introduce 
an  innovation  into  the  law  to  declare  that 
nothing  was  sold  until  paid  for.  Nor  can  we 
perceive  that  the  fact  that  the  medium  of 
payment  agreed  upon  was  a  hog  would  alter 
the  principle.  Selling  liquor  without  a  li- 
cense is  none  the  less  prohibited  because 
payment  is  to  be  made  in  pork.  The  accused 
apparently  labors  under  the  delusion  that 
he  ought  not  to  be  convicted  for  an  illegal 
sale  of  whisky  because  the  purchaser  has  vio- 
lated his  promise  to  pay  for  it  Not  having 
reaped  the  reward  which  he  anticipated  as  a 
result  of  the  unlawful  sale,  he  appears  to 
entertain  the  view  that  he  should  be  relieved 
from  punishment  The  criminal  law  does 
not  make  an  equitable  adjustment  with  one 
who  violates  It,  so  as  to  excuse  him  if  his 
crime  has  not  been  as  profitable  as  he  antici- 
pated. The  failure  to  receive  the  hog  stipu- 
lated for,  however  disappointing  to  the  Ten- 
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dor  of  the  whisky,  will  not  prevent  hl»  con- 
viction for  selling  it  without  a  license.  The 
case  of  Crabb  v.  State,  88  Ga.  584,  15  S.  B. 
455,  relied  on  by  counsel'for  plaintiff  in  error, 
is  not  in  point  There  whisky  was  sent  by 
express  "C.  O.  D.,"  and  the  sale  was  not 
complete  until  it  was  paid  for  and  delivered. 
But  the  Case  of  Oook  and  the  Case  of  Grabb 
are  different  KcGmder  t.  State,  83  6a. 
eie,  10  S.  B.  281. 

3.  A  witness  testified  as  follows:  ''I  know 
Handy  Cook,  I  heard  him  make  a  free  and 
▼olnntary  statement  about  selling  whisky, 
on  the  29th  of  October,  at  Charles  Bennett's 
bousa  He  [meaning  Handy  Cook,  defendant] 
then  said  old  man  Charles  Bennett  owed  him 
for  some  whisky  he  had  sold  him,  and  that 
he  was  going  to  have  his  pay  that  day  or 
die  and  go  to  hell.  He  did  not  say  when 
or  where  he  had  sold  Charles  Bennett  whisky. 
I  am  related  to  Charles  Bennett  I  went  to 
Cbas.  Bennett's,  and  Handy  was  there.  He 
asked  me  If  it  was  not  right  for  a  man  to  pay 
blfl  debts.  I  told  him,  'Tes.'  I  asked  Handy 
If  I  owed  him  anything.  He  said:  'No;  but 
these  God  damn  negroes  owe  me  for  whisky 
and  won't  pay  me.  Old  man  Bennett  owes 
me  a  black  sow  pig,  and  I  am  going  to  have 
It  today  or  die  and  go  to  hell.' "  This  was 
objected  to  "because  defendant  did  not  specify 
In  said  statement  any  time  or  place  when  he 
sold  Charles  Bennett  whisky."  The  court 
overruled  the  objection  and  admitted  the 
evidence.  If  there  is  enough  to  indicate  that 
the  admission  or  confession  has  reference 
to  the  transaction  under  investigation,  it  is 
admissible,  although  the  defendant  fails  to 
confess  with  complete  specification. 

Ab  a  new  trial  will  be  had  we  refrain  from 
expressing  any  opinion  as  to  the  evidence. 

Judgment  reversed.  All  the  Justices  ooii- 
cnrring. 


(124  Ga.  688) 

WITHAM  V.  ATLANTA  JOURNAL. 
(Supreme  Court  of  Georgia.    Jan.  18,  1906.) 

1.  LlBEI/— PLEADTNO— INNUISNDO. 

Although  in  the  headline  over  a  newspaper 
article,  wherein  a  named  bank  is  stated  to  have 
made  an  assignment,  o^ing  to  its  failure  to 
meet  its  obligations,  the  surname  of  an  indi- 
vidual having  no  connection  with  such  bank 
may  be  used  as  an  adjective  descriptive  of  the 
bank  named  in  the  body  of  the  article,  yet  if 
the  publication,  in  plain  and  unambiguous 
terms,  refers  to  the  bank,  and  does  not  refer  to 
■nch.  individual,  or  his  trade,  profession,  or 
business,  except  by  thus  using  his  surname,  the 
meaning  of  the  published  words  cannot  be  en- 
larged or  extended  by  innuendo,  so  as  to  give 
him  a  cause  of  action  for  alleged  libel,  in  the  ab- 
sence of  an  allegation  of  special  damage. 

[Ed.   Note. — For  cases  in  point,  see  voL  32, 
Cent.  Dig.  Libel  and  Slander,  §§  103,  205-20a] 

2.  Same— What  Constitutes. 

To  falsely  publish  of  another  that  there 
are  criminal  cases  pending  against  him  Is  libel- 
ens  per  se. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  82, 
Cent.  Dig.  Libel  and  Slander,  |  22.] 

(Syllabus  by  the  Court.) 


Error  from  City  Court  of  Atlanta;  H. 
M.  Reid,  Judge. 

.  Action  by  W.  S.  Witham  against  the  At- 
lanta JournaL  Judgment  for  defendant,  and 
plaintiff  brings  error.    Revised. 

This  was  an  action  for  libel,  brought  by  W. 
8.  Witham  against  the  Atlanta  Journal. 
After  a  Jury  had  bean  impaneled,  and  be- 
fore any  evidence  was  introduced,  the  de- 
fendant made  an  oral  motion  to  dismiss  the 
petition,  which  waa  sustained,  and  the  plain- 
tiff excepted.  The  alleged  libeloua  language 
declared  on  constituted  an  article  in  a  newa- 
paper  published  by  the  defeudant  in  Atlanta, 
and,  including  headdines,  was  as  follows: 

'*Witham  Bank  at  Bamesville  Assigns. 

"People's  Bank  has  Made  an  Assignment  Voir 
lowing  Failure  to  Pay  Deposit  Certificatea. 

"(Special  Dispatch  to  The  Journal.)        / 

"Bamesville,  Ga.,  Jan.  6.— The  People's 
Bank  has  nmde  an  assignm&it  to  Mr.  B. 
Rumble  and  A.  A.  Murphy,  following  its 
failure  to  meet  the  certificates  which  fell 
due  January  1,  given  on  its  plan  of  reor- 
ganization in  January,  1902.  The  records 
show  that  the  assignment  was  filed  with  the 
clerk  of  Pike  superior  court  at  Zebulon, 
Saturday,  January  3,  1908,  at  11:30  o'clock 
p.  m.  After  all  efforts  had  failed  Saturday 
to  secure  money  with  which  to  pay  the 
bank's  obligations,  as  per  promise  of  its  re- 
organlzers,  the  assignment  was  decided  upon 
by  the  bank  officials  after  a  consultaticm  with 
some  of  the  creditors.  It  is  understood  that 
the  assignment  is  satisfactory  to  the  holders 
of  the  certificates.  While  everybody  here  re- 
grets the  new  turn  affairs  have  taken,  there 
is  little  excitement  over  it  Efforts  will  be 
made  to  yet  reach  a  settlement  without  hav- 
ing any  extensive  litigation,  as  all  the  par- 
ties at  interest  seem  to  be  satisfied  to  have  as 
little  litigation  as  possible.  Judge  Howard 
Van  Epps,  of  Atlanta,  and  Col.  R.  L.  Berner, 
of  Forsythe,  were  in  the  city  to-day  repre- 
senting W.  8.  Witham,  and  it  is  understood 
that  a  proposition  has  been  made  looking  to 
a  settlement  of  the  civil  [and]  criminal 
cases  pending  against  Witham,  growing  out 
of  his  connection  with  the  old  BarneaviUe 
Savings  Bank." 

It  was  alleged  that  all  of  this  publication 
was  false,  malicious,  and  libelous,  and  that 
it  was  "of  and  concerning  petitioner."  It 
was  further  alleged  that  at  the  time  of  the 
publication  in  question  the  plaintiff,  Witham, 
was  president  of  19  banks  located  throughout 
the  state  of  Georgia,  and  financial  agent  of 
11  other  such  banks ;  that  all  of  these  banks 
were  commonly  known  as  "Witham  Banks," 
and  that  no  other  Witham  in  Georgia  is  con- 
nected in  the  public  mind  with  the  term 
"Witham  Bank."  The  publication  com- 
plained of  meant,  and  intended  the  public 
to  understand,  that  the  People's  Bank  there- 
in referred  to  was  a  "Witham  Bank,"  and 
that  this   one   of   the   Witham   banks   had 
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made  an  assignment  on  account  of  Its  failure 
to  meet  the  demands  of  holders  of  certifi- 
cates of  deposit,  when  as  a  matter  of  fact 
plaintiff  had  no  connection  whatever  with 
the  People's  Bank,  owned  no  stock  in  it,  held 
no  oflSce  in  it,  and  had  no  interest  in  its  suc- 
cess or  failure;  and  the  charge  in  the  news- 
paper article  that  it  was  a  "Witham  Bank" 
was  recklessly  false,  malicious,  and  libelous, 
and,  owing  to  the  large  circulation  of  the 
newspaper,  has  worked  irreparable  damage 
to  the  plaintiff,  "subtle  and  intangible  in  its 
nature,  and  not  capable  of  accurate  itemiza- 
tion, or  of  special  proof."  Plaintiff  is  con- 
nected, either  as  president  or  financial  agent, 
or  both,  with  30  banks  doing  business  in 
Georgia,  all  of  which  are  known  by  the  pub- 
lic and  commonly  designated  as  "Witham 
Banks,"  and,  by  reason  of  his  financial  con- 
nection with  banks  in  New  York  and  other 
money  centers  he  is  enabled  freely  to  com- 
mand the  necessary  funds  for  the  use  and 
protection  of  his  banks,  all  of  which  are  up- 
on a  solid  foundation  and  being  successfully 
operated,  "save  that  their  confidence  in  peti- 
tioner will  necessarily  be  impaired  and  the 
public  favor  withdrawn  from  him  by  reason 
of  said  publication."  Such  a  publication,  in 
a  newspaper  of  such  extensive  circulation  as 
the  one  published  by  the  defendant,  "natu- 
rally and  Inevitably  tends  to  shake  public 
and  general  confidence  in  the  system  of  banks 
operated  and  controlled  by  petitioner  in  the 
state  of  Georgia,  or  with  which  his  name  is 
connected,  and  to  deter  depositors  from  de- 
positing in  any  one  of  the  Witham  Banks,  or 
to  cause  them  to  withdraw  their  deposits  al- 
ready made,  and  to  create  suspicion  and  dis- 
trust in  the  minds  of  creditors,  such  as  to 
incline  them  to  precipitate  and  press  their 
claims,"  and  by  reason  of  petitioner's  finan- 
cial connection  and  business  employment 
"the  publication  by  the  defendant  of  the 
false  and  malicious  article  aforesaid  tends 
naturally  and  inevitably  to  impair  his  credit, 
impair  or  destroy  the  public  confidence  in 
him,  and  in  part  at  least  to  injuriously  affect 
and  destroy  his  ability  to  retain  his  present 
employment,  or  to  receive  remunerative  com- 
pensation for  his  labor  in  the  future,  to  peti- 
tioner's general  damage  in  the  sum  of 
$50,00a" 

Howard  Van  Epps,  for  plaintiff  In  error. 
Rosser  ft  Brandon,  for  defendant  in  error. 

FISH,  C.  J.  (after  stating  the  facts).  We 
think  it  clear  from  the  language  of  the  pub- 
lication that,  with  the  exception  of  the  con- 
cluding sentence,  no  statement  of  fact  therein 
was  made  of  and  concerning  the  plaintiff  as 
an  individual,  and  that  it  contained  no  charge 
on  the  plaintiff  in  reference  to  his  business 
or  trade.  The  use  of  the  plaintiff's  surname 
as  an  adjective  descriptive  of  the  particular 
bank  which  was  alleged  to  have  assigned 
wa^  merely  incidental  to  the  charge  made  in 
the  article  against  the  bank.  It  was  not 
charged  that  the  plaintiff  had  assigned,  which 


might  have  amounted  to  a  libel,  if  be  nad 
been  engaged  in  business  as  a  private  banker 
or  otherwise,  where  his  success  was  depen- 
dent upon  his  financial  credit  Nor  was  It 
alleged  that  the  plaintiff's  bank  had  assigned, 
which,  if  he  owned  and  operated  a  bank, 
might  be  construed  to  be  a  charge  on  him  in 
reference  to  his  trade  or  business.  But  the 
charge  was  that  "Witham  Bank  at  Bames- 
ville  Assigns",  and  there  is  nothing  in  the 
petition  which  shows  that  Witham  owned  any 
bank  at  Bamesville,  or  even  elsewhere.  The 
effect  of  the  allegations  in  the  plaintiff's  pe- 
tition is  that  he  was  connected,  either  as  pres- 
ident or  financial  agent,  with  30  banks  in 
this  state,  the  use  in  a  newspaper  publication 
of  his  surname  to  describe  the  Bamesville 
bank  alleged  therein  to  have  assigned  was 
a  charge  on  him  In  reference  to  his  business, 
which  naturally  tended  to  impair  his  credit 
and  destroy  public  confidence  in  him  as  a 
business  man.  Granting,  as  the  innuendo 
alleges,  that  the  publication  that  a  bank  at 
Bamesville,  of  which  the  plaintiff  was  either 
president  or  financial  agent,  had  failed,  still 
it  seems  to  ns  clear  that  the  charge  in  the 
publication  was  against  the  bank,  and  not 
against  the  plaintiff,  either  personally  or  in 
reference  to  his  business.  We  apprehend 
that  if  the  plaintiff  had  been  president  of 
this  very  bank,  and  the  allegation  as  to  its 
having  made  an  assignment  had  been  untrue, 
the  right  of  action  for  the  libel  would  have 
been  in  the  corporation,  and  not  in  the  plain- 
tiff. The  libel  would  be  on  the  corporation, 
and  not  on  its  president  There  would  be 
no  charge  on  the  person  who  happened  to 
be  president  of  the  bank,  in  reference  to  his 
trade,  office,  profession,  or  business.  How, 
then,  can  the  mere  written  intimation  that 
the  plaintiff  was  president,  financial  agent, 
or  otherwise  closely  connected  with,  a  bank 
alleged  to  have  failed,  amount  to  a  charge 
on  him  in  reference  to  his  trade  or  business? 
Suppose  that  the  charge  had  been  that  "the 
People's  Bank  at  Bamesville,  of  which  W.  S. 
Witham  is  president,"  or  "the  People's  Bank 
at  Bamesville,  of  which  W.  S.  Witham  is 
financial  agent,  has  assigned,"  would  Witham 
have  had  a  cause  of  action  based  upon  the 
falsity  of  the  statement  that  he  was  president, 
or  financial  agent,  of  this  bank,  unless  he  had 
suffered  special  damage  by  reason  of  the 
publication?  We  think  not  Words  to  be 
actionable  per  se,  as  tending  to  injure  the 
plaintiff  in  his  trade,  profession,  or  business, 
must  contain  a  charge  made  on  him  in  ref- 
erence to  such  trade,  profession,  or  business. 
Civ.  Code  1895,  §  3837;  Van  Epps  v.  Jones, 
50  Ga.  240.  The  language  which  we  are 
now  discussing  contains  no  charge  made  on 
Witham  of  any  character  whatever.  For 
these  reasons,  we  do  not  think  that  the  plain- 
tiff had  any  cause  of  action  upon  that  portion 
of  the  newspaper  article  in  reference  to  the 
alleged  assignment  of  the  People's  Bank  at 
Bamesville.  While  it  is  alleged  in  the  peti- 
tion that  the  defendant  "falsely  and  mall- 
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doQBly  did  publish  of  and  oencemlxig  peti- 
tioner" the  language  in  question,  yet,  as  the 
demorrer  only  admitted  what  was  well  plead- 
ed, and  this  allegation  is  not  well  pleaded 
In  reference  to  this  portion  of  tbip  pub- 
lication, which  is  not  legitimately  susceptible 
to  this  construction,  such  allegation  is  not 
aided  by  the  demurrer. 

2.  But  while  the  petition  faUs  to  show  that 
the  portion  of  the  newspaper  article  in  refer- 
ence to  the  assignment  of  the  People's  Bank  at 
BamesYllle  contains  a  libelous  charge  on  the 
plaintiff  in  reference  to  his  trade,  profession, 
or  business,  it  does  show  that  the  statement 
in  reference  to  the  plaintiff,  with  which  the 
publication  concludes,  if  false,  as  the  petition 
alleges,  is  libelous  per  se,  as  it  in  effect 
charges  that  there  are  "criminal  cases  pend- 
ing against  Witham,  growing  out  of  his  con- 
nection with  the  old  BarnesyiUe  Savings 
Bank."  This  equivalent  to  imputing  to  the 
plaintiff  crimes  punishable  by  law,  and  under 
oar  Code  such  an  imputation,  if  false,  is  ac- 
tionable per  se.  Civ.  Code  1895,  S  3837.  It 
matters  not  that  the  article  failed  to  mention 
what  particular  crimes  were  charged  against 
the  plaintiff  in  the  criminal  cases  alleged  to 
be  pending  against  him.  The  charge  that 
there  were  ''criminal  cases  pending  against 
Witham,  growing  out  of  his  connection  with 
the  old  Barnesville  Savings  Bank,"  necessa- 
rily Implied  that  there  were  crimes  charged 
against  him  which  were  punishable  by  law. 
"To  render  words  actionable  per  se,  It  Is  not 
necessary  that  they  should  in  express  words 
charge  another  with  a  crime  punishable  by 
law.  It  is  sufficient,  if  they  impute  a  crime, 
that  the  hearers  understand  that  this  is  what 
is  meant"  Lewis  v.  Hudson,  44  Ga.  568.  Be- 
sides, this  Is  an  action  for  libel,'  which,  ac- 
cording to  the  definition  given  by  our  Code, 
"is  a  false  and  malicious  defamation  of 
another,  expressed  in  print,  or  writing,  or 
pictures,  or  signs,  tending  to  injure  the  repu- 
tation of  an  individual,  and  exposing  him  to 
public  hatred,  contempt,  or  ridicule."  Civ. 
Code  1895.  §  3832.  "A  publication  coming 
within  this  definition  is  actionable  without 
any  averment  of  special  damage."  Holmes  v. 
Cllsby,  118  Qa.  820,  822,  45  S.  B.  684.  It  is 
clearly  apparent  from  the  language  now  un- 
der consideration  that  the  statement  therein 
contained  tended  to  injure  the  reputation  of 
the  plaintiff  and  to  expose  him  to  public 
hatred  or  contempt;  and  it  was,  therefore, 
actionable  without  any  allegation  of  special 
damage  arising  therefrom. 

Counsel  for  the  defendant  in  error  state,  in 
their  brief,  that  this  last  paragraph  of  the 
publication  "is  not  claimed  by  petitioner  to 
be  libelous,"  and  that  he  ''bases  his  entire 
cause  of  action  on  the  fact  that  the  People's 
Bank  of  Barnesville  was  also  designated  as 
the  'Witham  Bank.' "  While  it  is  true  that 
the  argument  of  counsel  for  the  plaintiff  in 
error  in  this  court  has  been  directed  to  estab- 
lishing the  proposition  that  the  plaintiff  had 
a  cause  of  action  for  the  publication  of  the  por- 


tion of  the  article  In  reference  to  the  assign- 
ment  of  the  People's  Bank,  and  nothhig  has 
been  directly  said  by  him  as  to  a  cause  of  ac- 
tion arising  merely  from  the  last  paragraph  of 
the  publication,  yet  as  the  whole  of  the  article 
is  alleged  to  be  libelous,  and  this  portion  there- 
of is  referred  to  by  counsel  for  plaintiff  in  his 
brief,  we  cannot  say  that  the  plaintiff  has 
admitted  that  he  does  not  rely  for  a  recovery 
upon  the  language  of  this  paragraph.  We 
have,  therefore,  felt  bound  to  deal  with 
It  In  deciding  the  question  raised  by  the  de- 
murrer.  It  follows  that  the  petition  was 
not,  as  a  whole,  subject  to  a  general  demurrer, 
and  the  court,  therefore,  erred  in  sustaining 
the  motion  to  dismiss  It. 

Judgment  reversed.    All  the  Justices  con- 
curring, except  BECK,  J.,  not  presiding. 


(124  Oa.  576) 
MOORB  T.  C.  L.  KING  MFG.  CO. 
(Supreme  Court  of  Georgia.    Jan.   9,   1906.) 

1.  Master  and  Sisvant — InjtTBT  to  Sebvaut 
— Instbuctions. 

The  evidence  authorized  a  charge  as  to  the 
duty  of  an  employe  to  pursue  the  safe  method 
for  the  performance  of  his  work  where  there 
were  two  methods,  one  safe,  the  other  danger- 
ous. 

2.  Samb — Fellow  Sebvants. 

The  instructions  based  on  the  theory  that 
the  defendant's  foreman  was  assisting  the  plain- 
tiff in  the  work  in  which  he  was  engaged  when 
injured,  and  that  the  foreman  at  the  time  was 
doing  an  act  which  was  ordinarily  within  the 
scope  of  the  duty  of  a  fellow  servant,  were  not 
authorized  by  the  evidence. 
8.  Sams. 

Nor  did  the  evidence  warrant  a  charge  on 
the  fellow  servant  rule. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County; 
W.  M.  Henry,  Judge. 

Action  by  Rufus  J.  Moore  against  the 
O.  L.  King  Manufacturing  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Rufus  J.  Moore  brought  his  action  against 
the  d  L.  King  Manufacturing  Company  to 
recover  damages  for  injuries  alleged  to  have 
been  sustained  by  him  while  he,  as  an  em- 
ployd  of  the  defendant,  was  repairing  and 
adjusting  a  gang  saw  in  its  machine  shop, 
which  he  alleged  was  suddenly  and  negli- 
gently put  In  motion  by  John  L.  Shellenber- 
ger,  general  superintendent  and  principal 
managing  agent  of  the  defendant  company. 
The  defendant,  in  Its  answer,  denied  that 
Shellenberger  put  the  gang  saw  in  motion, 
and  further  denied  that  plaintiff  was  injured 
In  consequence  of  any  negligence  on  the 
part  of  the  defendant  The  trial  resulted 
In  a  verdict  for  the  defendant,  and,  the  plain- 
tifTs  motion  for  a  new  trial  having  been 
overruled,  he  excepted.  With  reference  to 
the  position  which  Shellenberger  occupied 
in  the  shop  relatively  to  the  plaintiff  and  the 
defendant  company,  plaintiff  testified:  *'Mr. 
Shellenberger  was  superintendent  and  gen- 
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eral  manager,  In  charge  of  tbe  business  In 
every  way."  While  Shellenherger  testified: 
"a  L.  King  was  president  ot  the  mill.  O.  U 
King  was  general  manager.  I  did  not  work 
regularly  on  any  of  those  machines.  Occa- 
sionally, when  it  was  necessary  to  do  any- 
thing that  did  not  require  any  length  of 
time,  I  did  work  on  them.  I  did  not  have 
much  time  to  work  on  machinery,  because 
it  takes  most  of  my  time  to  direct  the  em- 
ployes and  to  see  that  they  have  work  to 
work  on.  I  was  foreman.  My  duties  am 
superintendent  are  to  employ  hands  and  set 
them  to  work,  to  lay  out  and  plan  work,  aud 
direct  the  employte  to  do  whatever  there 
was  to  do.  I  had  general  charge  of  the  shop. 
Mr.  King  had  authority  above  me  In  the  shop. 
In  the  shop  work  I  was  subject  to  Mr.  King's 
orders,  in  the  shop  or  anywhere  else.  Some- 
times Mr.  E^ing  stayed  in  the  shop,  and  gen- 
erally in  the  office;  but  I  superintended  the 
shop  work.  He  directed  me,  and  I  directed 
the  employes.  The  directions  to  the  em- 
ployes were  all  given  through  me."  He 
further  testified  that  he  employed  the  plaln- 
tiif.  The  case  made  by  the  evidence  for  the 
plaintiff  was  to  the  effect  that  on  the  day  hia 
injuries  were  received  he  was  at  work  on  a 
machine  known  as  the  "planer,"  when  Shell- 
enherger directed  liim  to  turn  over  the  work 
he  was  doing  to  another  employe,  and  that 
plaintiff  should  adjust  a  gang  saw  that  was 
in  the  shop ;  that  in  order  to  do  the  work  di- 
rected it  was  necessary  for  him  to  stop  the 
machine,  that  was  running  the  gang  saw, 
in  order  for  him  to  adjust  the  saws  then  on 
the  machine;  that  while  readjusting  them 
Shellenherger  negligently  started  the  ma- 
chine in  motion,  and  plaintiff  was.  In  con- 
sequence, injured  as  set  out  in  his  petition. 
It  was  admitted  by  the  defendant  company 
that  Shellenherger  directed  plaintiff  to  read- 
Just  the  gang  saw;  but  the  evidence  in  its 
behalf  was  to  the  effect  that  at  the  time 
plaintiff  was  injured  Shellenherger  was  some 
12  feet  away  from  the, gang  saw,  and  that 
he  had  nothing  to  do  with  starting  it  in 
motion.  It  appeared  from  the  evidence  that 
the  gang  saw  was  affixed  to  a  table,  which 
was  8%  by  5  feet  There  was  an  open 
space  for  the  bed  In  this  table,  4  inches  wide, 
1%  inches  deep,  and  18  inches  long,  through 
which  the  saws  projected;  there  being  slots 
through  it  for  the  saws  to  run  in.  The  bed 
was  fitted  in  this  open  space  and  made  the 
top  of  the  table  solid,  so  that  lumber  could 
pass  smoothly  over  it  Different  beds  had  to 
be  adjusted  to  the  saws  as  the  spaces  be- 
tween them  were  changed  for  ripping  dif- 
ferent sizes  of  lumber.  There  were  tenons 
on  each  end  of  the  bed,  which  fitted  in  cor- 
responding notches  In  the  bed  space.  There 
were  three  saws  on  the  mandril.  To  start 
them«  the  belt  had  to  be  shifted  from  a  loose 
pully  called  the  *'idler,"  to  a  tight  one,  and 
to  stop  them,  from  the  tight  one  to  the  idler, 
by  means  of  a  stick  called  the  "shifter,"  at 
the  right-hand  comer  of  the  table,  and  in 


easy  reach  of  the  operator  of  the  machine. 
On  the  occasion  when  plaintiff  was  injured, 
he  was  told  by  Shellenherger  to  adjust  the 
saw  to  cut  pieces  %  by  %  of  an  indi.  Plain- 
tiff put  three  smaller  saws  on  the  mandril 
and  smaller  collars  between  the  saws,  then 
made  a  bed  of  oak  timber  of  the  size  above 
stated  and  placed  one  end  of  it  in  the  notch 
In  the  table.  In  front  of  the  saws,  put  his 
right  hand  on  that  end,  and,  for  the  purpose 
of  cutting  the  slots  in  it,  pressed  the  pieces 
on  the  other  end  over  the  saws  with  his  left 
hand;  and  he  testified  that  while  in  this 
position  Shellenherger  suddenly  and  negli- 
gently started  the  saws,  causing  the  injury. 
The  defendant,  as  already  stated,  contended 
that  Shellenherger  did  not  start  the  gangw 
aaw,  and  that  the  plaintiff's  injury  was 
caused  by  his  own  negligence  in  selecting  a 
dangerous  method  of  doing  the  work  in 
which  he  was  engaged,  instead  of  the  proper 
and  obviously  safe  method  of  doing  it;  that 
is,  by  preparing  a  plank  long  enough  to 
reach  over  and  beyond  the  saws,  so  that  while 
cutting  the  slots  he  could  hold  it  down  with 
his  right  hand,  in  front,  against  the  cleat, 
and  press  it  beyond  the  saws  with  his  left, 
so  that  his  hands  would  he  out  of  the  way 
of  the  saws,  and  that  the  slots  should  have 
been  finished  with  the  hand  saw  and  the  tim- 
ber then  fitted  In  the  space  in  the  table. 
Evidence  was  submitted  by  the  defendant 
tending  to  show  that  this  was  a  proper  and 
safe  method  of  doing  the  work  on  which 
plaintiff  was  engaged  when  injured. 

Dean  &  Dean  and  OL  B.  Harris,  for. plain- 
tiff in  error.  J.  Branham,  J.  F.  Hlllyer, 
and  McHenry  &  Maddoz,  for  defendant  in 
error. 

FISH,  a  J.  (after  stating  the  facts). 
1.  The  court  instructed  the  Jury:  "When  an 
employe  is  confronted  with  two  methods 
of  doing  a  certain  thing,  the  one  safe,  and 
the  other  dangerous,  he  owes  the  duty  to  hia 
employer  to  pursue  the  safe  method,  and 
any  departure  from  the  safe  method  will 
prevent  his  recovery  in  the  event  he  is  in- 
jured; that  is,  any  intentional  or  conscious 
departure,  any  departure  that  was  incon- 
sistent with  ordinary  care."  Error  was 
assigned  on  this  charge,  because  there  was 
no  evidence  to  authorize  it  As  set  forth  in 
the  preceding  statement  of  facts,  the  defend- 
ant contended  that  the  method  adopted  by 
the  plaintiff  in  adjusting  the  saws  was  very 
dangerous,  and  that  there  was  a  safer  way 
of  doing  it  and  submitted  evidence  tending 
to  prove  such  contention;  so  there  was  no 
merit  in  this  assignment  of  error. 

2.  The  court  further  instructed  the  Jury: 
**If  you  find  from  the  evidence  that  John 
Shellenherger  was  foreman  in  defendant's 
shop,  or  boss  of  the  shop,  but  that  he  was 
helping  and  assisting  the  plaintiff  in  his  ef- 
forts to  repair  and  adjust  that  gang  saw, 
I  charge  you,  notwithstanding  he  was  fore- 
man,  he  la  in   that  transaction   a  fellow 
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laborer;  and  If  the  plaintiff  was  injured  In 
that  way. the  defendant  would  not  be  liable 
to  the  plaintiff  for  such  negligence."  One 
of  the  exceptions  to  this  charge  was  that 
there  was  no  evidence  that  Shellenberger  "was 
helping  or  assisting  the  plaintiff  in  his  ef- 
forts to  repair  and  adjust  the  gang  saw." 
The  defendant's  witnesses  denied  that  Shel- 
lenberger had  anything  to  do  with  the  ma- 
chine in  question,  beyond  instructing  the 
plaintiff,  to  adjust  the  saws ;  while  the  plain- 
tiff*8  evidence  was  merely  to  the  effect  that 
after  giving  such  Instruction  Shellenberger 
negligently  started  the  gang  saw.  So  it  is 
clear  there  was  no  evidence  to  authorize 
the  Jury  to  find  that  Shellenberger  was  as- 
sisting the  plaintiff  in  the  actual  work  of 
adjusting  the  gang  saw,  and  the  exception 
la  well  taken. 

3.  Another  charge  excepted  to  is  as  fol- 
lows: "I  charge  you  again  that  if  you  find 
from  the  evidence  that  John  Shellenberger 
was  the  foreman  or  boss  of  defendant's  shop, 
subject  with  the  plaintiff  to  the  orders  of  a 
general  manager,  and  that  he  did  an  act  which 
iB  ordinarily  in  the  scope  of  a  colaborer,  and 
which  resulted  in  the  injury  of  the  plaintiff, 
then  he  (Shellenberger)  would  be  a  fellow 
servant,  and  the  plaintiff  would  not  be  en- 
titled to  recover."  One  of  the  exceptions 
to  this  charge  was  that  there  was  no  evidence 
that  Shellenberger  did  an  act  which  was 
ordinarily  within  the  scope  of  a  colaborer  or 
fellow  servant  We  think  the  charge  was 
<^pen  to  this  exception.  The  evidence  dis- 
closed that  the  gang  saw,  which  the  plaintiff 
was  adjusting  when  Injured,  was  affixed 
to  a  table  which  was  3%  by  5  feet;  that 
the  shifter  used  for  starting  and  stopping 
the  machine  which  operated  the  gang  saw 
was  at  the  right-hand  ftont  corner  of  the 
table  and  within  easy  reach  of  the  person 
operating  the  saw ;  and  it  is  at  least  clearly 
inferable  that  it  was  the  duty  of  the  (^>erator 
of  the  saw  to  start  and  stop  the  machine 
which  ran  it  Certainly  there  was  no  evi- 
dence that  it  was  the  duty  of  any  other  em- 
ployd  than  the  one  operating  the  saw  to 
start  or  stop  such  machine,  or  any  circum- 
stance from  which  it  could  be  Inferred  that 
the  starting  or  stopping  of  the  machine  was 
ordinarily^  within  the  scope  of  duty  of  any 
employ^  other  than  the  operator  of  the  saw. 

4.  The  court  also  instructed  the  Jury  as  fol- 
lows: "I  charge  you  that,  when  one  enters 
the  service  of  another,  he  assumes  the  usual 
and  ordinary  risks  incident  to  the  employ- 
ment, such  as  the  carelessness  and  negligence 
of  a  fellow  laborer"— and  that:  "If  yoU  find, 
within  the  rule  that  I  have  given  you,  that 
John  Shellenberger  at  the  time  was  a  fellow 
servant  of  the  plaintiff,  then,  irrespective  of 
what  he  did,  or  whether  he  was  or  was  not 
negligent,  the  plaintiff  could  not  recover." 
The  error  assigned  upon  these  instructions 
was  that  there  was  no  evidence  that  Shellen- 
berger was  a  fellow  servant  of  the  plaintiff. 
The  plaintiff,  as  we  have  set  out  In  the  state- 


ment of  facts,  testified  that  Shellenbergei 
was  superintendent  and  general  manager  of 
the  defendant's  business  in  every  way.  Shell- 
enberger, the  only  other  witness  on'  this 
subject,  testified  that  King  was  president  and 
general  manager  of  defendant's  business; 
that,  while  he  (Shellenberger)  did  not  work 
regularly  on  any  of  the  machines  In  the  shop, 
he  occasionally,  when  it  was  necessary  to  do 
something  that  did  not  require  any  length 
of  time,  did  work  on  them;  that  he  had 
little  time  to  work  on  machinery,  as  most  of 
his  time  was  required  in  directing  the  work 
of  the  employ^,  that  he  was  foreman,  and 
as  such  his  duties  were  to  employ  hands,  to 
lay  out  and  plan  work  for  them  and  set  them 
at  it,  and  to  direct  them  what  to  do.  He  had 
general  charge  of  the  shop,  and  superintended 
the  work  therein.  King  directed  him,  and  he 
directed  the  employes.  Under  this  evidence, 
we  are  quite  clear  that  Shellenberger  was 
the  representative  or  vice  principal  of  the  de- 
fendant company,  and  the  mere  fact  that  he 
occasionally  worked  on  a  machine  when  It 
was  necessary  to  do  something  that  required 
but  little  time  did  not  constitute  him  a  fellow 
servant  of  the  plaintiff,  if  he,  while  not  en- 
gaged In  assisting  the  plaintiff  to  operate  the 
saw  or  the  machine  which  ran  it,  negligently 
started  the  machine  without  waiting  for  the 
plaintiff  to  start  it  himself. 

The  present  case  differs  essentially  in  its 
facts  from  the  cases  of  McDonald  v.  Eagle 
&  Phenix  Mfg.  Co.,  67  Ga.  761;  Id.  68  Ga. 
839;  McGovern  v.  Columbus  Mfg.  Co.,  80  Ga. 
227,  5  a  E.  492j  Gates  v.  Itner,  104  Ga.  679, 
30  S.  E  884;  Hamby  v.  Union  Paper  Mills 
Co.,  110  Ga.  1,  36  S.  B.  297;  Gunn  v.  Willing- 
ham,  111  Ga.  427,  86  S.  E.  804,  and  Shepherd 
V.  Southern  Pine  Co.,  118  Ga.  292,  45  S.  E. 
22(^-ln  all  of  which  It  appeared  that  the  boss 
or  foreman,  whose  n^ligence  caused  the  in- 
Jury  complained  of,  although  having  direction 
of  the  Job,  was  actually  laboring  with  and 
aiding  the  colaborer  ixijured  by  the  boss's 
negligence,  and  It  was  consequently  held  that 
he  was,  while  thus  engaged,  a  mere  fellow 
servant  of  the  one  injured.  The  rule  that  a 
servant  is  a  vice  principal  of  his  master  only 
when  executing  the  absolute  or  nonassignable 
duties  of  the  master  has  not  been  established 
In  this  state.  See  Atlanta  Cotton  Factory  v. 
Speer,  69  Ga.  187,  47  Am.  Rep.  750;  Taylor 
V.  Georgia  Marble  Co.,  99  Ga.  512,  27  S.  E 
768,  69  Am.  St  Rep.  238,  and  Blackman  v. 
Thomson-Houston  Co.,  102  Ga.  64.  29  S.E.  120. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  BECK,  J.,  not  presiding. 


(124  Ga.  663) 

SAVANNAH  ELECTRIC  CO.  v.  BELL. 

(Supreme  Ourt  of  Georgia.     Jan.  12,  1906.) 

1.  Death— Action— Evidence— Support. 

An  action  by  a  mother  under  Civ.  Code 
1895,  §  3828,  for  the. homicide  of  a  child  who 
contributed  to  her  support  and  upon  whom  it 
was  claimed  that  she  was  dependent,  will  not 
be  defeated  bjr  proof  that  a  tract  of  land,  title 
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to  which  is  in  another  child,  is  charged  with  the 
support  of  the  mother,  when,  under  the  evi- 
dence, the  jury  were  authorized  to  find  that 
neither  the  income  which  might  be  derived  from 
the  use  of  the  land,  nor  the  sum  which  would 
probably  be  derived  from  an  investment  of  the 
proceeds  of  a  sale  of  the  land,  would  place 
the  parent  in  a  condition  of  independence. 

2.  Same— Pabtiai.  Dependence. 

In  a  suit  under  the  section  of  the  Civil 
Code  cited  above,  it  is  not  necessary,  in  order 
for  the  plaintiff  to  recover,  that  she  show  by  the 
evidence  that  she  depended  alone  upon  the  de- 
ceased child  for  her  entire  support.  It  is  suffi- 
cient if  she  established  partial  dependence  upon 
the  child's  labor,  accompanied  by  contributions 
therefrom  to  her  maintenance. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent  Dig.  Death,  §§  20,  48.] 

3.  Same— Instructions. 

When  the  charge  of  the  judge  is  taken  in 
its  entirety,  it  presents  a  full  and  fair  exposi- 
tion of  the  law  of  the  case.  The  extracts  there- 
from upon  which  error  was  assigned  were  not 
erroneous  for  any  reason  assigned,  and  the  re- 
quests for  instructions,  which  were  refused,  so 
far  as  legal  and  pertinent,  were  covered  by  the 
language  of  the  charge. 

4.  Same— Evidence— Damages. 

The   evidence   authorized   the   verdict,   and 
the  amount  assessed  as  damages  cannot  as  mat- 
ter of  law  be  said  to  be  excessive. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham 
County;  Geo.  S.  Cann,  Judge. 

Action  by  Mary  Bell  against  the  Savannah 
Electric  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Mrs.  Mary  Bell  brought  suit  against  the 
Savaimah  Electric  Company,  and  alleged 
that  a  pole  belonging  to  the  company,  and 
maintained  by  it,  on  the  corner  of  St.  Julian 
and  Bull  streets,  in  the  city  of  Savannah, 
bad  been  allowed  to  decay  and  become  in  a 
defective  condition;  that  while  the  plain- 
tiff's daughter,  Mamie  Bell,  was  passing  by 
the  pole,  it  fell  to  the  ground,  striking  and 
killing  her;  and  that  she  contributed  to  the 
plaintiff's  support,  and  that  the  plaintiff  was 
dependent  upon  her.  The  Jury  returned  a 
verdict  for  the  plaintiff  of  $6,141.96.  The  de- 
fendant made  a  motion  for  a  new  trial  upon 
the  general  grounds,  and  upon  various  spe- 
cial grounds  containing  exceptions  to  cer- 
tain portions  of  the  charge  *of  the  court  and 
exceptions  to  refusals  of  the  court  to  charge. 
The  motion  was  overruled,  and  the  defendant 
excepted. 

Osborne  &  Lawrence,  for  plaintiff  in  error. 
Travis  &  Edwards  and  Adams  &  Adams»  for 
defendant  in  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  The  following  request  in  writing  to 
charge  was  refused  by  the  court,  and  is  one 
of  the  grounds  in  the  motion  for  a  new  trial : 
"If  you  should  And  from  the  evidence  that 
the  plaintiff  conveyed  a  tract  of  land  to  her 
daughter  Nancy  M.  Futch,  the  consideration 
of  the  same  being  the  support  of  the  plaintiff 
for  and  during  the  term  of  her  natural  life« 
and  that  Nancy  M.  Futch  accepted  the  same, 
and  you  should  find  that  in  consideration  of 


the  conveyance  to  her  by  James  I.  Bell  of 
a  tract  of  land  in  Bulloch  county,  Oa.,  the 
said  Nancy  Futch  further  agreed  to  support 
plaintiff  for  and  during  the  term  of  her  natu- 
ral life,  and  that  said  tract  of  land  was 
charged  in  said  conveyance  with  the  support  of 
the  said  plaintiff,  and  that  said  Nancy  Futch 
has  never  broken  her  contract,  and  that  the 
said  tract  of  land  has  never  been  subjected 
by  the  plaintiff  to  her  support,  and  that  said 
Nancy  Futch  has  never  given  plaintiff  cause 
to  subject  the  same,  but  that  same  remains 
intact  and  still  charged  with  the  support  of 
the  plaintiff,  June  25,  1904,  then  you  should 
find  In  favor  of  the  defendant"  We  do  not 
think  that  this  would  have  been  a  proper 
charge  to  give  to  the  jury.  The  statute 
gives  the  parent  a  right  of  recovery  for  the 
death  of  a  child  upon  whom  she  was  in  part 
dependent,  and  who  contributed  to  her  sup- 
port There  may  have  been  another  source 
of  revenue  from  which  the  parent  derived 
a  benefit,  but  this  would  not  necessarily  de- 
feat the  parent's  right  of  action.  Daniels  v. 
Railway  Co.,  86  Ga.  236,  12  S.  E.  365.  There 
may  have  been  some  person,  other  than  the 
deceased,  who  was  charged  with  the  legal 
duty  of  supporting  the  parent,  and  against 
whom,  in  case  of  failure  to  render  such  sui>- 
I  port,  an  action  would  lie.  But  it  was  not 
the  purpose  of  the  statute  to  require,  as  a 
condition  precedent  to  a  parent's  recovery 
for  the  homicide  of  a  child,  that  such  parent 
should  exhaust  every  legal  right  she  pos- 
sessed against  every  person  or  all  property 
charged  with  her  support  The  right  of  ac- 
tion consists  in  the  contribution  by  the  child 
and  the  fact  that,  under  the  circumstances  as 
they  existed  at  the  time  of  the  homicide,  the 
parent  was  dependent  upon  such  child  In 
whole  or  in  part  for  her  support  Central 
Ry.  Co.  V.  Henson,  121  Ga.  462,  49  S.  E.  278 ; 
Richmond  &  Danville  R.  Co.  v.  Johnston,  89 
Ga.  561,  15  S.  E.  908;  Smith  v.  Hatcher.  102 
Ga.  160,  29  S.  E.  162.  We  do  not,  of  course, 
mean  to  hold  that  a  parent  possessed  of 
property  from  which  an  ample  support  could 
be  derived,  but  who,  for  reasons  satisfactory 
to  him,  does  not  see  fit  to  use  this  source  of 
income  as  a  means  of  support,  and  uses  It 
for  other  purposes,  and  permits  a  child  to 
contribute  to  his  support,  would  be  dependent 
in  the  meaning  of  the  statute.  But  the 
mere  fact  that  a  parent  Is  in  a  position 
where  he  has  the  legal  right  to  call  upon  an- . 
other  person  for  support,  and  when  in  re- 
sponse to  this  call  only  a  partial  support 
would  be  the  result,  the  parent  would  be  de- 
pendent upon  the  contribution  of  the  child 
which  would  be  necessary  In  any  event  to 
complete  the  amount  required  for  the  main- 
tenance of  the  parent.  The  fact  that  the 
parent  does  not  call  upon  the  other  source 
of  income  would  not  under  such  circumstan- 
ces bar  a  recovery.  The  present  case  is  one 
where  the  rule  which  we  now  promulgate 
is  peculiarly  applicable.  The  jurj'  were  au- 
thorized to  find  under  the  evidence  that  the 
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land  chargeable  with  the  support  of  the 
plaintiff  was  not  producing  a  sufficient 
amount  for  that  purpose,  and  they  were  also 
authorized  to  find  that,  If  this  land  had  been 
sold  at  the  highest  proved  value,  this  amount 
invested  would  not  produce  an  Income  suf- 
ficient for  the  support  of  the  parent  While 
the  income  in  the  one  Instance  derived  from 
the  operation  of  the  farm,  or  the  income  in 
the  other  instance  derived  from  the  invest- 
ment of  the  purchase  price,  would  have 
materially  aided  In  the  support  of  the  plain- 
tiff. It  would  not  have  rendered  her  independ- 
ent of  the  contributions  of  the  child,  which 
were  necessary  in  order  to  bring  about  a  state 
of  independency.  It  is  not  necessary,  under 
the  statute,  that  the  child  contributing  to 
tne  support  of  the  parent  should  be  under 
any  legal  obligation  to  make  the  contribution. 
It  is  the  fact  of  contribution,  and  not  the 
legal  obligation  to  make  it,  that  the  statute 
makes  the  ingredient  of  the  cause  of  action. 
T>aly  V.  New  Jersey  Co.,  155  Mass.  5,  29  N. 
E.  507. 

2.  EIrror  is  assigned  upon  an  extract  from 
the  charge  which  Instructed  the  jury  that 
plaintiff  would  be  entitled  to  recover  if  she 
were  partially  dependent  for  her  support  upon 
the  deceased.  A  request  upon  the  subject 
of  d^endency  was  refused  in  the  language 
in  which  It  was  written;  the  word  •'partial- 
ly" being  interpolated  before  the  word  **de- 
p^ident'*  Error  la  also  assigned  upon  this. 
Under  the  ruling  in  Central  R.  Co.  v.  Henson, 
121  Ga.  462,  49  S.  E.  278,  there  was  no  error 
in  the  charge  as  given,  nor  in  the  refusal  of 
the  request  in  the  language  in  which  it  was 
submitted. 

3.  Error  was  assigned  upon  the  following 
extract  from  the  charge:  "The  care  of  a  pru- 
dent man  varies  according  to  circumstances, 
dependent  upon  the  degree  of  danger.  What 
is  the  precise  legal  intent  of  the  term  *ordl- 
xiary  care'  must,  in  the  nature  of  things,  de^ 
pend  upon  the  circumstances  of  each  in- 
dividual case.  It  is  a  relative,  and  not  ab- 
solute, term.  The  degree  of  care  and  fore- 
sight which  is  necessary  to  use  in  any  given 
case  must  always  be  in  proportion  to  the 
nature  and  magnitude  of  the  injuries  which 
will  be  likely  to  result  from  the  occurrence 
which  is  to  be  anticipated  and  guarded 
against"  The  objection  to  this  charge  was 
that  under  it  the  degree  of  care  in  a  given  case 
was  declared  to  be  In  proportion  to  the 
nature  and  magnitude  of  the  injury  likely  to 
result;  it  being  contended  that  the  true  rule 
is  that  the  degree  of  care  is  to  be  propor- 
tioned to  the  probability  or  Improbability  of 
the  happening  of  the  Injury.  This  charge 
seems  to  have  been  compiled  from  the  lan- 
guage used  in  the  case  of  Central  R.  Co.  v. 
Ryles,  84  fea.  430.  13  S.  E.  499,  and  the  part 
which  is  objected  to  Is  in  the  language  of 
Chancellor  Walworth,  in  the  case  of  Mayor 
V.  Bailey,  2  Denio,  433,  which  was  approv- 
ingly quoted  by  this  court.  Even  if  the 
(Titlclsm  made  by  the  counsel  of  this  lan- 


guage is  well  founded,  we  de  not  think  that 
any  error  which  might  have  been  committed 
in  the  use  of  the  language  would  be  a 
sufficient  reason  for  granting  a  new  trial, 
when  this  extract  from  the  charge  is  taken 
In  connection  with  the  entire  charge  on  the 
subject  There  were  assignments  of  error 
upon  other  portions  of  the  charge  in  refer- 
ence to  the  duty  resting  upon  the  defendant 
and  the  degree  of  care  that  it  was  required 
to  exercise;  It  being  contended  that  the  ef- 
fect of  the  instructions  complained  of  was 
to  impose  upon  the  defendant  the  exercise  of  • 
extraordinary  care.  Of  course,  the  defend- 
ant was  not  bound  to  this  high  degree  of 
diligence.  All  that  It  was  required  to  do  in 
the  erection  and  maintenance  of  its  poles 
for  the  protection  of  travelers  upon  the 
street  was  that  degree  of  care  which  would 
be  ordinary  care  under  the  circumstances. 
When  the  charge  of  the  judge  is  read  as  a 
whole,  it  is  apparent  that  the  Instructions 
only  required  this  degree  of  care  to  be  ex- 
ercised. The  charge  was  full  and  fair,  and, 
even  if  there  were  Inaccuracies  of  expres- 
sion therein,  they  were  not  of  such  a  char- 
acter as  to  mislead  the  jury  on  this  con- 
trolling and  important  branch  of  the  case. 
We  find  no  error  in  any  of  the  charges  com- 
plained of.  T^c  requests  to  charge,  so  far 
as  legal  and  pertinent,  were  covered  by  the 
charge. 

4.  It  only  remains  to  be  determined 
whether  there  was  evidence  sufficient  to  au- 
thorize a  finding  against  the  defendant  on 
the  question  of  liability,  and  whether  the 
damages  assessed  were  excessive.  The  evi- 
dence on  the  question  of  liability  was  con- 
fiicting,  and  was  of  such  a  character  as  that 
a  verdict  for  either  party  would  have  been 
authorized.  It  may  be  that  the  preponder- 
ance of  the  evidence  was  against  the  verdict ; 
but  viewing  the  evidence  in  Its  most  favorable 
light  for  the  plaintiff  (which  we  are  required 
to  do  at  this  stage  of  the  case)  we  are  not 
prepared  to  say  that  the  verdict  is  entirely 
unsupported.  According  to  the  testimony  of 
some  witnesses,  the  pole  was  In  an  extremely 
rotten  condition,  and  had  been  In  use  for 
some  15  years  previous  to  the  injury.  If 
the  pole  was  in  the  condition  described  by 
some  of  the  witnesses  who  saw  it  after  it 
fell,  we  think  a  jury  would  be  authorized  to 
find  that  its  condition  should  h?ive  been  dis- 
covered by  the  exercise  of  ordinary  care; 
that  is,  the  care  which  the  law  requires  the 
defendant  to  exercise  under  all  of  the  facts 
and  circumstances  of  the  case.  The  verdict 
was  for  $6,141.96.  It  is  claimed  that  this  is 
excessive.  The  deceased  was  34  years  of  age 
at  the  time  of  her  death.  She  hnd  an  ex- 
pectancy, according  to  the  mortality  tables, 
of  nearly  32  years.  She  was  earning  from 
$30  to  $35  per  mouth  at  her  regular  work, 
and  from  $2.50  to  $4  per  week  from  the  work 
done  during  the  hours  she  was  not  engaged 
In  the  labor  of  her  regular  occupation.  Using 
these  figures,  and  calculating  according  to 
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the  axmnity  table,  the  value  of  her  life  would 
be  about  $6,300.  Her  capacity  to  earn  money 
would  Increase  during  the  first  years  of  her 
expectancy,  and  would  diminish  during  the 
latter  years  of  that  period.  Her  employer 
testified  that  as  she  grew  more  proficient  her 
earning  capacity  would  increase.  The  Jury 
had  a  right  to  take  this  fact  into  consider- 
ation, and,  as  they  seem  to  have  done  so,  we 
do  not  feel  authorized  to  hold  as  a  matter  of 
law  that  the  verdict  is  excessive,  simply  be- 
cause it  is  so  near  the  amount  which,  accord- 
ing to  the  tables,  she  would  be  entitled  to  if 
her  earnings  continued  the  same  during  her 
expectancy,  and  her  capacity  to  earn  re- 
mained stationary.  It  may  be  that  the  Jury 
acted  upon  the  probability  that  the  diminu- 
tion in  her  capacity  to  earn  during  the  latter 
period  of  her  expectancy  would  be  more  than 
offset  by  her  increase  of  capacity  during 
the  years  of  strength  and  activity.  The  ver- 
dict was  full ;  but,  as  the  Jury  in  estimating 
the  value  of  her  life  were  authorized  to  take 
into  consideration  the  matters  above  referred 
to,  we  do  not  feel  Justified  in  holding  that  as 
a  matter  of  law  the  finding  Is  excessive. 

Complaint  is  made  of  the  charge  instruct- 
ing the  Jury  that  "the  present  worth  of  a 
given  sum  is  derived  at  by  dividing  the 
given  sum  by  $1,  plus  the  legal  rate  of  in- 
terest, 7  per  cent,  for  the  given  time."  This 
was  recognized  In  Kinney  v.  Folkerts  (Mich.) 
48  N.  W.  283  as  a  correct  rule  for  estimat- 
ing the  present  value  of  a  sum  payable  in 
the  future.  But  even  If  this  were  not  a  cor- 
rect rule,  the  defendant  is  not  in  a  position 
to  complain  of  the  Instruction;  for,  If  this 
rule  had  been  applied,  the  finding  for  the 
plaintiff  would  have  necessarily  been  a  small- 
er sum.  The  plaintiff  might  well  have  com- 
plained of  the  instruction  if  the  Instruction 
did  not  contain  the  correct  »rule,  but  It  fur- 
nished no  ground  of  exception  to  the  defend- 
ant It  was  said,  in  the  argument,  that  this 
case  puts  the  statute  contained  in  section 
8828  of  the  Civil  Code  of  1895  to  its  severest 
test,  inasmuch  as  the  expectancy  of  the 
plaintiff  was  only  nine  years,  and  conse- 
quently the  actual  value  of  the  life  of  the 
deceased  to  her  was  only  a  portion  of  the 
amount  received.  If  the  statute  were  one 
which  was  purely  compensatory  in  its  na- 
ture, this  criticism  would  be  well  founded. 
The  statute  is,  however,  one  that  It  in- 
tended to  inflict  a  punishment  upon  wrong- 
doers who  bring  about  the  death  of  a  hu- 
man being  by  negligence.  Lord  Campbell's 
act  and  the  various  statutes  In  this  country 
based  upon  It  are  nothing  more  than  a  meth- 
od of  punishing  negligence  by  civil  action. 


The  multiplication  of  fatal  accidents  and 
the  practical  impossibility  of  isecuring  the 
punishment  of  mere  carelessness  by  means 
of  criminal  proceedings  were  the  causes 
which  brought  about  the  passage  of  Lord 
Campbell's  act,  as  well  as  those  which  have 
followed  it  1  Shearman  &  Redfield  on  Neg- 
ligence (5th  Ed.)  §  125.  The  General  As- 
sembly could  have  inflicted  this  punishment 
either  by  indictm^at  or  by  qui  tam  action 
where  the  recovery  would  go  to  the  public, 
but  for  reasons  satisfactory  to  the  lawmak- 
ing power  the  punishment  is  inflicted  through 
the  means  of  a  civil  action,  and  the  penal- 
ty resulting  is  bestowed  by  the  public  up- 
on those  who  have  suffered  directly  by  the 
act  of  the  wrongdoer.  The  General  Assem* 
bly  has  a  right  to  impose  upon  a  wrong- 
doer any  penalty  suitable  as  a  punishment 
for  the  wrong  he  has  committed,  unless  such 
punishment  is  prohibited  by  some  constitu- 
tional provision.  It  Is  within  the  province 
of  the  General  Assembly  to  impose  double 
damages,  treble  damages,  and  the  like  up- 
on one  who  has  by  his  wrongful  conduct 
damaged  another.  The  different  laws  above 
referred  to  authorize  certain  persons  to  re- 
cover damages  from  one  who  wrongfully 
takes  the  life  of  another  related  to  them  in 
some  way;  the  amount  of  damages  being  a 
specific  sum,  as  is  the  case  in  some  of  the 
states,  or  a  sum  to  be  ascertained  by  a  cer- 
tain rule,  as  is  the  case  of  the  statute  In 
this  state.  This  is  nothing  more  nor  less 
than  a  legislative  Imposition  of  a  penalty 
upon  the  person  who  causes  the  death  of  an- 
other by  negligence,  the  penalty  to  go  to  the 
person  Injured.  While  such  legislation  Is 
punitive  so  far  as  the  defendant  is  con- 
cerned, it  is  compensatory  so  far  as  the 
plaintiff  Is  concerned,  but  exact  compento- 
tion  for  the  loss  sustained  is  not  the  pri- 
mary object  of  the  statute,  though  in  many 
cases  this  result  may  be  brought  about 
That  the  Legislature  may  In  such  cases  im- 
pose double  damages  seems  to  be  unques- 
tioned. Littlewood  v.  N.  Y.  Ry.  Co.,  89  N. 
Y.  24,  27,  42  Anu  Rep.  271.  The  damages 
recovered  by  the  plaintiff  in  this  case  are 
intended  incidentally  to  compensate  her  for 
the  loss  she  has  sustained,  but  primarily  to 
punish  the  defendant  for  its  negligence  in 
bringing  about  the  death  of  a  human  being. 
It  may  be  that  in  this  case  exact  compensa- 
tion to  the  plaintiff  would  not  have  been  an 
adequate  punishment  upon  the  defendant 
for  the  wrong  it  committed. 

Judgment  affirmed.    All  the  Justices  ooo- 
curring. 


VlU) 


WALKER'S  ADM'B  ▼•  POTOMAC,  F.  A  P.  R  Ca 


113 


(106  v«L  2a$)  r  .,,:..  • 

WALKBB'S  ADM'R  ▼.  POTOMAC^  F.  &  P. 
R.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

.  .  22.  1906.) 
Nbguoxhcb— IiTJTnuBa  to  Ghildben-^Turh- 

TABLBS. 

Under  the  common-law  rule  that  a  land- 
owner owes  no  duty  to  a  trespasser  or  bare 
licensee  to  have  his  land  in  a  safe  condition,  a 
railroad  company  is  guilty  of  no  negligence  in 
maintaining  an  unlocked  and  unfastened  turn- 
table on  its  premises,  at  a  distance  of  50  to 
800  feet  from  public  grounds,  resulting  in  an 
accident  causing  the  death  of  a  child  12  years 
old,  who  trespassed  thereon. 

[Ed.  Note. — For  cases  in  j>oiDt,  see  voL  8Tt 
Gent.  Dig.  Negligence,  $  84.] 

Error  to  Circuit  Court,  Orange  County. 

Action  by  the  administrator  of  Bernard 
Ijee  Walker  against  the  Potomac,  Fredericks- 
burg ft  Piedmont  Railroad  Company.  From 
a  judgmeut  in  favor  of  defendant,  plaintiff 
brings  error.    Affirmed. 

Morton  ft  Shackelford  and  Meredith  ft 
Gocke,  for  plaintiff  in  error.  St  Geo.  R. 
Fitzhugh  and  J.  G.  Williams,  for  defendant 
In  error. 

BUCHANAN,  J.  This  action  was  insti- 
tnted  by  the  plaintiff  in  error  against  the  de- 
fendant company  to  recover  damages  for  the 
death  of  bis  Intestate,  caused  by  the  alleged 
negligence  of  the  defendant 

The  evidence  shows  that  the  defendant 
has  a  turntable  on  its  own  premises  near 
Orange  Courthouse,  located  about  220  feet 
from  its  station  or  depot;  about  800  feet 
from  the  public  road,  which  runs  from  the 
depot  to  the  village  of  Orange  Courthouse; 
dose  by  a  millroad,  which  Is  not  public;  50 
or  60  feet  from  what  is  known  as  the  ''Horse 
Show  grounds" ;  and  about  340  feet  from  any 
inhabited  house;  and  in  an  open  and  unoc- 
cupied field;  that  boys  were  In  the  habit  of 
playing  ball  on  the  Horse  Show  grounds, 
between  which  and  the  railway  land  there 
was  no  fence;  that  boys  frequently  rode  on 
the  turntable,  and  had  once  been  seen  riding 
on  it  by  the  depot  agent;  that  some  years 
before  the  accident  two  boys  had  been  in- 
jured in  playing  with  the  turntable,  which 
was  of  the  ordinary  kind  in  use,  and  was 
neither  locked  nor  fastened;  that  on  the 
Sunday  evening  of  the  accident,  the  plaintiff's 
Intestate,  who  wlm  a  little  over  12  years  of 
age,  with  two  other  boys  of  about  the  same 
age,  was  pushing  the  turntable  around  the 
track  preparing  to  jump  on  it  and  as  he  did 
80  one  of  his  feet  was  caught  between  the 
rails  and  mashed,  causing  lockjaw,  from  the 
effects  of  which  he  died. 

Upon  the  trial  of  the  caose,  there  was  a 
verdict  and  judgment  in  favor  of  the  de> 
fendant  To  that  judgment  this  writ  of  er* 
ror  was  awarded. 

The  only  question  involved  in  this  writ  of 
error  is  whether  cir  not  under  the  facts  of 
the  case,  which  are  not  disputed,  the  defend- 
■Dt  was  guilty  of  negligence  in  leaving  the 


turntable  in  the  place  where  it  was,,  on  its 
own  premises,  unfenced  and  unfastened. 

The  general  rule  is  that  a  landowner  does 
not  owe  to  a  trespasser  (and  the  same  is 
true  of  a  bare  licensee)  the  duty  of  having 
his  land  in  a  safe  condition  for  a  trespasser 
to  enter  upon.  The  latter  has  ordinarily 
no  remedy  for  harm  happening  to  him  from 
the  natui^e  of  the  property  upon  which  he 
intrudes^  and  he  takes  upon  himself  the 
risks  of  the  condition  of  the  land,  and  to 
recover  for  an  injury  happening  to  him  he 
must  show  that  it  was  wantonly  inflicted,  or 
that  the  owner  or  occupant  being  present 
could  have  prevented  the  injury  by  the  exer- 
cise of  ordinary  care  after  discovering  the 
danger.  Norfolk  ft  Western  By.  Go.  v. 
Wood,  09  Va.  156,  168, 159,  37  S.  B.  846;  Hor- 
tenstein  v.  Va.-Carollna  Ry.  Co.  102  Va.  914, 
918,  47  S.  B.  996;  Williamson  v.  Southern  l^y. 
Co.,  104  Va.  — ,  51  S.  B.  195;  Bishop  on  Non- 
contract  Law,  8  845;  Cooley  on  Torts  (2d  Bd.) 
791-794. 

It  is  not  denied,  as  we  understand  the 
counsel  for  the  plaintiff,  that  such  is  the  com- 
mon-law doctrine  as  to  adult  trespassers  and 
bare  licensees;  but  his  contention  is  that 
under  certain  circumstances,  such  as  are  dis- 
closed by  this  record,  it  is  not  the  rule  as 
applied  to  children.  To  sustain  that  con- 
tention, he  relies  upon  the  case  of  Siouz  City 
B.  Co.  V.  Stout,  17  Wall.  657,  21  L.  Ed.  745, 
and  the  cases  which  follow  It 

While  these  cases,  which  are  known  as 
•*The  Turntable  Cases,"  fully  sustain  the 
plaintiff's  contention,  there  is  a  remarkable 
conflict  of  authority  upon  the  subject  The 
doctrine  announced  in  the  Stout  Case  has 
been  discussed  in  numerous  cases,  by  the 
appellate  courts  of  many  of  the  states  of  this 
country,  with  the  result  that  there  are  many 
authorities  sustaining  the  doctrine  in  its 
broadest  sense;  while  many  utterly  repudi- 
ate it  and  others  give  it  a  qualifled  recogni- 
tion, and  practically  limit  it  to  railroad  turn- 
table cases.  A  question  or  problem,  which 
has  given  rise  to  such  a  wide  divergence  of 
opinion,  is  not  of  easy  solution. 

As  this  is  the  first  case  Involving  this  pre- 
cise question  which  has  ever  come  to  this 
court,  so  far  as  the  reported  decisions  show, 
we  are  at  liberty  to  follow  that  line  of  de- 
cisions which,  in  our  Judgment  is  more 
nearly  in  accord  with  settled  principles  of 
law,  and  is  sustained  by  the  better  reason. 

In  order  for  the  plaintiff  to  recover  in 
this  case.  It  must  appear  that  the  defendant 
company*owed  his  intestate  some  duty  which 
it  failed  to  discharge;  for  where  there  is  no 
duty  there  can  be  no  negligence.  N.  &  W. 
By.  Co.  V.  Wood,  99  Va.  156.  158,  159,  37  S. 
E.  864;  Hortenstein  v.  Va.-Car.  By.  Co.,  102 
Va.  914,  918,  47  S.  E.  996;  Carson  Lime  Co. 
V.  Butherford,  102  Va.  252,  46  S.  B.  804. 

As  before  stated,  the  common  law  Im- 
poses no  duty  upon  a  landowner  to  use  care 
to  keep  his  premises  in  such  condition  that 
trespflssers  and  bare  licensees  going  thereon 
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may  not  be  injured.  This  is  nnqnestionably 
the  rule  as  to  adults,  and  the  weight  of  au- 
thority, as  it  seems  to  us,  shows  that  it  is 
the  rule  as  to  children. 

The  cases  cited  In  the  case  of  Sioux  City 
EL  Go.  V.  Stout,  to  sustain  the  opposite  view, 
do  not,  as  It  seems  to  us,  do  so.  Those  cases 
come  within  other  rules,  or  within  well-de- 
fined exceptions  to  the  general  rule  that  a 
landowner  owes  no  duty  to  a  trespasser, 
adult  or  infant,  except  that  he  must  not  wan- 
tonly or  intentionally  Injure  him  or  expose 
him  to  danger.  This  Is  clearly  shown,  we 
think,  by  the  Supreme  Judicial  Court  of 
Massachusetts,  in  the  case  of  Daniels  v,  N 
Y.  &  N.  E.  R.  Co.,  154  Mass.  349,  28  N.  B. 
283, 13  li.  R  A.  248,  249,  28  Am.  St  Rep.  253.. 
and  by  Judge  Peckham  (now  of  the  Supreme 
Court  of  the  United  States),  in  delivering 
the  opinion  of  the  Court  of  Appeals  of  New 
York,  in  Walsh  v.  Fltchburg  R.  Co.,  14? 
N.  Y.  301,  39  K.  B.  1068,  27  L.  R.  A  724,  45 
Am.  St  Rep.  615 

The  conclusion  reached  in  those  cases  is 
fully  sustained  bj  the  following  cases  (and 
many  more  might  be  cited),  which  are  all 
"Turntable  Cases"  or  cases  in  which  the 
doctrine  of  those  cases  was  Involved:  Frost 
V.  Eastern  R.  R.  Co.,  64  N.  H.  220,  9  Atl.  790, 
10  Am.  St  Rep.  396  f  Delaware,  etc.,  Ry.  Co. 
V.  Reich  (N.  J.)  40  Atl.  682,  41  L.  R.  A.  837, 
68  Am.  St  Rep.  727;  Uttermohlen  v.  Boggs 
Run,  etc.,  CJo.  (W.  Va.)  40  S.  B.  410,  55  L.  R. 
A  911,  88  Am.  St  Rep.  884;  Ryan  v.  Towar 
(Mich.)  87  N.  W.  644,  55  L.  R.  A.  310,  92 
Am..  St  Rep.  41;  Paollno  v.  McKendall  (R. 
I.)  53  Atl.  268,  60  L.  R  A  133,  96  Am.  St 
Rep.  736;  Dobbins  v.  Missouri  etc.  Ry  Co. 
(Tex.)  41  S.  W.  62,  38  L.  R.  A  573.  66  Am.  St 
Rep.  856;  Savannah,  etc.,  Ry.  Co  v.  Be&vers 
(Ga.)  39  S.  E.  82,  54  L.  R,  A  314 

The  same  conclusion  was  reacted  bj  this 
court  in  CHark  v.  City  of  Richmord  83  Va. 
355,  5  S.  B.  369,  5  Am.  St  Rep.  281  The 
city  had  made  an  excavation  upon  the  land 
of  another,  into  which  a  child  of  six  years 
fell  and  was  Injured  Id  denying  the  child 
the  right  to  recover  in  that  case  it  was  said, 
that  were  the  excavation  is  so  near  the  high- 
way that  a  traveler,  by  making  a  false  step 
or  being  affected  by  sudden  giddiness,  might 
be  thrown  into  the  excavation  and  Injured, 
there  would  be  a  liability.  "But  if,  In  order 
to  reach  the  place  of  danger,  the  party  in- 
jured must  become  a  trespasser  upon  the 
premises  of  another,  the  case  will  be  dif- 
ferent i  for,  In  such  a  case,  there  is  no  breach 
of  duty  from  which  the  liability  to  respond 
in  damages  can  result." 

But  in  some  of  the  "Turntable  Cases'*  the 
right  to  recover  is  maintained  upon  the  doc- 
trine of  constructive  invitation ;  that  is,  that 
if  a  person  is  allured  or  tempted  by  some 
act  of  a  railroad  company  to  enter  upon  its 
lands,  he  is  not  a  trespasser,  and  It  is  held 
that  leaving  a  turntable  unfastened  or  un- 
guarded, under  circumstances  similar  to  those 
disclosed  by  this  record,  Is  such  an  act 


One  of  the  casies  cited  and  relied  <m  to  i 
tain  this  contention  is  the  case  of  Bird  t. 
Holbrook,  4  Blng.  62a  The  defendant  In 
that  case,  for  the  protection  of  his  property, 
some  of  which  had  been  stolen,  set  a  spring 
gun  without  notice  in  a  walled  garden  some 
distance  from  his  house.  The  plaintiff,  who 
climbed  over  the  wall  in  pursuit  of  a  stray 
fowl,  having  been  injured,  it  was  held  that 
the  landowner  was  liable.  The  express  ob- 
ject In  setting  the  spring  gun  was  to  inflict 
injury — to  do  an  intentional  wrong. 

Another  case  relied  on  is  that  of  Townsend 
V.  Wathen,  9  ESast,  277.  That  was  a  case 
where  a  landowner  had  set  traps  on  his 
premises  near  the  highway,  and  baited  them 
with  decaying  meat,  so  that  its  scent  would 
extend  not  only  to  the  highway,  but  beyond 
to  the  private  premises  of  the  plaintiff,  whose 
dogs,  scenting  the  meat,  came  upon  the  de- 
fendant's premises  and  were  caught  in  a  trap 
and  thereby  killed.  It  was  held  in  that 
case  that  a  man  had  no  right  to  set  traps 
of  a  dangerous  description  in  a  situation  to 
invite,  and  for  the  very  purpose  of  inviting, 
his  neighbor's  dogs,  as  it  would  compel  them 
by  their  Instinct  to  come  into  his  traps.  The 
act  of  the  defendant  in  that  case  was  not 
in  the  prosecution  of  his  legitimate  business ; 
but  as  the  court  said,  was  a  mere  malicious 
attempt  successful  in  Its  result,  to  entice  his 
neighbor's  animals  upon  his  premises. 

The  gravamen  of  both  these  actions  was 
the  wrongful  Intention  of  the  defendants. 
To. liken  the  case  of  a  railroad  company  erect- 
ing a  turntable  on  Its  own  premises  for  its 
own  necessary  purposes  in  the  regular  con- 
duct of  its  business,  with  no  desire  or  inten- 
tion to.  injure  any  one,  to  the  case  of  a  land- 
owner setting  spring  guns  or  traps  on  his 
land  for  the  express  purpose  of  doing  an  un- 
lawful or  malicious  Injury,  Is  as  it  seems  to 
us  to  lose  sight  of  the  difference  between  neg- 
ligence and  Intentional  wrongdoing.  Walsh 
V.  Fltchburg,  etc.,  R,  Co.,  supra;  Dobbins 
▼.  Mo.  Kansas  &  Tex.  Ry.  C3o.  (Tex.)  41  S. 
W.  62,  38  L.  R*  A.  573,  576,  66  Am.  St  Rep. 
856. 

"The  vlciousness  of  the  reasoning,"  said 
the  Court  of  Appeals  of  New  Jersey,  in  the 
case  of  Delaware,  etc.,  R  (3o.  v.  Reich,  supra, 
in  discussing  this  question,  "which  fixes 
liability  upon  the  landowner  because  the 
child  is  attracted,  lies  in  the  assumption  that 
what  operates  as  a  temptation  to  a  person 
of  immature  mind  is.  In  effect  an  invitation. 
Such  an  assumption  is  not  warranted.  As 
said  by  Mr.  Justice  Holmes  (now  a  member 
of  the  Supreme  Court  of  the  United  States), 
in  Holbrook  v.  Aldrlch,  168  Mass.  16,  46  N. 
B.  115,  36  L.  B.  A.  493,  60  Am.  St  364,  ♦Temp- 
tation Is  not  always  Invitation.  As  the  com- 
mon law  is  understood  by  the  most  competent 
authorities,  it  does  not  excuse  a  trespass, 
because  there  is  a  temptation  to  commit  It* 
or  hold  parties  bound  to  conteniplnte  infrac* 
{  tion  of  property  rights,  been  use  the  tempta- 
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tion  to   untrained  minds  to  infringe  tbem 
might  bave  been  forseen.'* 

No  landowner  supposes  for  a  moment  that 
by  growing  fruit  trees  near  the  highway,  or 
where  boys  are  accustomed  to  play,  how- 
ever much  they  may  be  tempted  to  climb 
the  trees  and  take  his  fruit,  he  Is  extending 
to  them  an  Invitation  to  do  so,  or  that  they 
would  be  any  the  less  trespassers  if  they 
did  go  Into  his  orchard  because  of  the  temp- 
tion.  No  one  believes  that  a  landowner,  as  a 
matter  of  fact,  whether  a  railroad  company 
or  a  private  Individual,  who  makes  changes 
on  his  own  land  in  the  course  of  a  beneficial 
user,  which  changes  are  reasonable  and  law- 
ful, but  which  are  attractive  to  children,  and 
may  expose  them  to  danger  If  they  should 
yield  to  the  attraction,  Is  by  that  act  alone 
inviting  them  upon  his  premises. 

This  doctrine  of  constructive  invitation 
is  not  sustained,  as  It  seems  to  us,  by  the 
SngUsh  cases  cited  to  sustain  it,  and  has 
been  utterly  rejected  by  the  highest  courts 
of  New  Hampshire,  Massachusetts,  New 
York,  New  Jersey,  Rhode  Island,  Michigan, 
and  West  Virginia.  In  several  other  states 
it  is  limited  in  its  operation  to  turntable 
cases.  See  Frost  v.  Eastern,  etc.,  Ry.  Co., 
supra;  Daniels  v.  N.  Y.  &  N.  E.  R.  Co.,  supra; 
Walsh  V.  Fitchburg,  etc.,  R.  Co.,  supra; 
Delaware,  etc.,  Ry.,  Co.  v.  Reich  supra; 
Uttermohlen  v.  Boggs  Run,  etc.,  Co.,  supra; 
Ryan  v.  Towar,  supra;  Paolino  v.  McKendall, 
supra;  Dobbins  v.  Missouri,  etc.,  Ry.  Co., 
supra;  Savannah,  etc.,  Ry.  Co.  v.  Beavers, 
supra. 

The  maxim,  ''Sic  utere  tuo  ut  alienum 
non  Isedas,"  has  been  quoted  In  some  of  the 
•Turntable  Cases,"  and  relied  on  as  afford- 
ing a  decisive  reason,  or  ground,  for  estab- 
lishing a  duty  upon  the  railway  company, 
and  as  per  se  justifying  a  recovery  against 
it.  There  may  be  more,  but  there  Is  one 
conclusive  answer  to  the  argument  based  on 
that  maxim,  and  that  is,  that  it  refers  only 
to  acts  of  the  landowner,  the  effects  of  which 
extend  beyond  the  limits  of  his  property. 

In  Deane  v.  Clayton,  7  Taunton,  489, 
Gibbs,  J.,  said:  "I  know  it  Is  a  rule  of  law 
tliat  I  must  occupy  my  own  so  as  to  do  no 
harm  to  others,  but  It  is  their  legal  rights 
only  that  I  am  bound  not  to  disturb,  sub- 
ject to  this  qualification  I  may  occupy  or 
use  my  own  as  I  please.  It  is  the  rights  of 
others,  and  not  their  security  against  the 
consequences  of  ftheir]  wrongs  that  I  am 
bound  to  regard." 

In  Knight  v.  Abert,  6  Pa.  St  472,  47  Am. 
Dec.  478,  479,  where  an  effort  was  made  to 
apply  the  maxim  to  sustain  an  action  by  the 
owner  of  cattle,  which  had  trespassed  upon 
the  lands  of  another,  and  had  been  Injured 
by  reason  of  the  unsafe  condition  of  the  prop- 
erty. Chief  Justice  Gibson  said:  "A  man 
must  use  his  property  so  as  not  to  incommode 
his  neighbor;  but  the  maxim  extends  only  to 
nelghtK>rs,  who  do  not  uninvited  Interfere 
with  It,  or  ^ter  upon  it    •    •    •    If  It 


were  not  so,  a  proprietor  could  not  smk  a 
well,  or  a  saw  pit,  dig.  a  ditch  or  mill  race, 
or  open  a  stone  quarry  or  a  manhole  on 
his  land,  except  at  the  risk  of  being  made 
responsible  for  consequential  damage  from 
It,  which  would  be  a  most  unreasonable 
requirement"  Ryan  v.  Towar,  at  page  314, 
55  L.  R  A-,  page  648,  87  N.  W.  (92  Am. 
St  Rep.  41).  See  article  by  Judge  Smith 
on  Landowners'  Liability  to  Children,  etc., 
11  Harvard  Law  Review,  349-373,  434,  448, 
in  which  there  is  a  valuable  discussion  of 
that  whole  subject 

Upon  neither  of  the  grounds  relied  on  do 
we  think  that  the  common  law  makes  it  the 
duty  of  a  landowner  to  have  his  premises 
in  a  safe  condition  for  the  uninvited  entry 
of  adults  or  children,  nor  to  take  affirmative 
measures  to  keep  them  off  of  his  premises  or 
to  protect  them  after  entry;  and  this  view 
is  strengthened  by  the  fact  that  so  many 
of  the  courts  which  have  adopted  the  doc- 
trine of  the  **Tumtable  Cases"  restrict  it 
as  far  as  possible  to  turntables,  and  refuse 
to  follow  it  to  its  natural  and  logical  conse- 
quences. For  if  it  be  a  rule  of  the  common 
law  that  a  landowner,  who  in  the  reasonable 
and  lawful  use  of  his  property,  makes 
changes  thereon  which  have  the  double  ef- 
fect of  attracting  young  children  to  the  land, 
and  at  the  same  time  exposing  them  to  se- 
rious danger,  is  guilty  of  negligence,  unless 
he  exercises  reasonable  care  for  their  safety, 
either  in  keeping  them  off  the  land,  or  In  pro- 
tecting them  after  their  entry  thereon,  the 
rule  would  apply,  not  only  to  railroad  com- 
panies and  their  turntables,  but  to  all  land- 
owners, who  in  the  use  of  their  land,  main- 
tain upon  it  dangerous  machinery,  or  con- 
ditions which  present  a  like  attractiveness 
and  temptation  to  children.  The  common 
law  applies  alike  to  all  landowners  under 
like  conditions,  .and  it  would  be  an  anomaly 
to  hold  that  a  doctrine  or  rule  of  the  com- 
mon law,  which  had  its  origin  before  there 
were  either  railroads  or  turntables,  applies 
only  to  railroad  companies  in  the  use  of 
their  lands  upon  which  they  have  dangerous 
machinery.  While  the  courts  should  and  do 
extend  the  application  of  the  common  law 
to  the  new  conditions  of  advancing  civiliza- 
tion, they  may  not  create  a  new  principle 
or  abrogate  a  known  one.  If  new  conditions 
cannot  be  properly  met  by  the  application 
of  existing  laws,  the  supplying  of  the  needed 
laws  is  the  province  of  the  legislature,  and 
not  of  the  judicial  department  of  th^  govern 
ment.  Connelly  v.  Western  Union  Tel.  Co., 
100  Va.  59,  40  S.  £3.  618,  50  L.  R.  A.  663,  93 
Am.  St  Rep.  919.  The  Legislature  can 
change  the  common  law  as  far  as  may  be 
necessary  to  regulate  the  use  of  turntables 
and  other  dangerous  appliances,  and  leave 
untouched  the  common-law  rights  of  the  or- 
dinary landed  proprietor. 

The  Court  of  Appeals  of  New  Jersey,  in 
refusing  to  follow  the  doctrine  of  the  "Turn- 
table Cases^"  said,  that  the  doctrine  would  re- 
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quire  a  similar  rule  to  be  applied  to  all  own- 
ers and  occupiers  of  land  In  respect  to  any 
structure,  machinery,  or  Implement  main- 
tained by  them,  which  presented  a  like  at- 
tractiveness and  furnished  a  like  tempta- 
tion to  children.  "He  who  erects  a  tower 
capable  of  being  climbed,  and  maintains 
thereon  a  windmill  to  pump  water;  •  •  • 
he  who  leaves  his  mowing  machine,  or  dan- 
gerous agricultural  Implement,  in  his  fields; 
he  who  maintains  a  pond  in  which  boys  may 
swim  in  summer,  and  on  which  they  may 
skate  in  winter — ^would  seem  to  be  amenable 
to  this  rule  of  duty.  Climbing,  playing  at 
work,  swimming,  and  skating,  are  attractions 
almost  Irresistible  to  children,  and  every 
landowner  on  occupier  may  well  believe  that 
auch  attractions  will  lead  young  children 
into  danger.  Many  other  cases  of  like  char- 
acter might  be  Imagined.  In  all  of  them, 
the  Turntable  Gases,  If  correct,  would  charge 
the  owner  •  •  •  ^ith  the  duty  of  taking 
care  to  preserve  young  children  thus  tempted 
on  his  farm  from  harm.  The  fact  that  the 
doctrine  extends  to.  such  a  variety  of  cases^ 
and  to  cases  in  resi>ect  to  which  the  idea  of 
such  a  duty  is  novel  and  startling,  causes 
strong  suspicions  of  the  correctness  of  the 
doctrine,  and  leads  us  to  question  it" 
Delaware,  etc.,  R.  Go.  v.  Reich,  supra;  Turess 
V.  N.  Y.  etc.,  R.  Co.,  61  N.  J.  Law,  SK 
40  Atl.  614;  Uttermohlen  r.  Boggs  Run,  etc^ 
Go.,  supra. 

The  Supreme  Court  of  Minnesota,  which 
was  one  of  the  first  to  give  its  adherence  to 
the  turntable  doctrine  (KefPe  v.  Milwaukee 
etc.,  Ry.  Co.,  21  Minn.  207, 18  Am.  Rep.  393)  In 
the  subsequent  case  of  Stendal  v.  Boyd,  73 
Minn.  53,  75  N.  W.  735,  42  L.  R.  A.  288,  72 
Am.  St  Rep.  507,  through  Its  Chief  Justice 
said:  "The  doctrine  of  the  'Turntable  Oases* 
Is  an  exception  to  the  rule  of  nonliability 
of  a  landowner  for  accidents  from  visible 
causes  to  tresi)assers  on  his  premises,  and 
if  the  exception  is  to  be  extended  to  this  case 
[a  dangerous  excavation  filled  with  water 
on  a  city  lot  in  which  a  little  boy  had  been 
drowned], — ^then  the  rule  of  nonliability  as  to 
trespassers  must  be  abrogated  as  to  children, 
and  every  owner  of  property  must  at  his 
peril  make  his  premises  child-proof." 

We  will  conclude  this  opinion,  with  the 
following  extract  from  the  very  able  opin- 
ion of  Judge  Denman,  speaking  for  the  Su- 
preme Court  of  Texas  (another  of  the  states 
which  had  followed  the  turntable  dbctrine) 
In  the  case  of  Dobbins  v.  Missouri,  etc.,  Ry. 
Co.,  41  a  W.  62,  38  L.  R.  A.  573,  66  Am.  St 
Rep.  856^  as  expressing  our  views:  "The 
difficulty,"  he  said,  •'about  those  cases  [Turn- 
table Cases]  is  that  they  either  impose  upon 
owners  of  property  a  duty  not  before  Im- 
posed by  law,  or  they  leave  to  a  jury  to  find 
legal  negligence^  in  cases  where  there  Is  no 
legal  duty  to  exercise  care.  In  those  cases 
the  courts  yl^ding  to  the  hardships  of  in- 
dividual instances  where  owners  have  been 
fuilty  of  moral,  though  not  legal  wrongs,  in 


permitting  attractive  and  dangerous  turn- 
tables and  water  holes  to  remain  unguarded 
on  their  premises  in  populous  dties,  to  the 
destruction  of  little  children,  have  passed 
beyond  the  safe  and  ancient  landmarks  of 
the  common  law,  and  assumed  legislative 
functions,  imposing  a  duty  where  none  be- 
fore existed.  As  a  police  measure  the  law- 
making power  may,  and  doubtless  should. 
Without  unduly  interfering  with  or  burden- 
ing private  ownership  of  land,  compel  the  in- 
closure  of  pools,  etc.,  situated  on  private  prop- 
erty in  such  close  proximity  to  thickly  settled 
places  as  to  be  unusually  attractive  and  dan- 
gerous, and  impose  criminal  or  civil  liability, 
or  both,  for  failure  to  comply  with  the  requir- 
ments  of  such  law.  When  such  a  duty  Is  im- 
posed the  courts  may  properly  enforce  it  or 
allow  damages  for  its  breach,  but  not  before.** 
We  are  of  opinion  that  there  is  no  error 
in  the  judgment  complained  of;  and  that  It 
should  be  affirmed. 

CARDWBLL^  J.,  absent 


(9  W.  Va-  862) 

8TATB  ▼.  I/)WB  et  al. 

(Supreme  Coort  of  Appeals   of  West  Virginia. 
March  6.  1906.) 

Taxation  —  Saub  bt  State  —  RsDEMPnon  ^- 

CONTEST. 

In  a  suit  by  the  state  to  sell  land  as  forfeit- 
ed in  the  name  of  a  certain  owner,  if  another 
adverse  claimant  resists  redemption  asked  by 
the  owner  of  the  forfeited  land,  on  the  ground 
that  it  is  within  his  land,  hM,  under  an  older 
grant  from  the  state,  the  burden  of  proof  rests 
on  such  contestant  of  redemption  to  prove  that 
the  land  of  the  person  asking  redemption  lies 
within  the  bounds  of  his  land. 
(Syllabus  by  the  Court.) 

Appeal  from  Circoit  Coutt,  Wayne  Oonn- 
ty. 

Bill  by  the  state  against  Mary  0.  Low« 
and  others.  Decree  for  the  state,  and  B.  W. 
Clark  and  others  appeal   Afitoned. 

Vinson  &  Thompson,  for  appellants. 
Campbell,  Heffley  &  Davis  and*  William 
Pry,  for  the  State. 

BRANNON,  J.  Tlie  state  filed  a  bill  In 
the  circuit  court  of  Wayne  county  for  the 
sale  of  a  tract  of  500  acres  of  land  con- 
veyed to  M.  J.  Ferguton  as  forfeited  for 
nonentry  on  the  taxbooks,  stating  that  the 
tract  was  claimed  t^  the  Guyandotte  Goal 
Land  Association,  and  claimed  also  by  Wil- 
liam Fry.  Clark  and  othera  as  trustees  for 
said  association,  filed  an  answer  denying 
forfeiture  of  the  tract,  and  setting  up  title 
to  it  The  trustees  claimed  the  500  acres 
as  included  in  a  tract  of  31,000  acres  patent- 
ed to  Samuel  Smith,  29th  June,  1797,  which 
vested  in  said  trustees  by  regular  chain  of 
conveyances  fiN>m  said  patentee.  William 
Fry  ffied  a  petition  asserting  that  the  500 
acres  was  granted  by  Virginia,  by  patent, 
Ist  August,  1867,  to  Milton  J.  Ferguson 
and  Hurston  SpurlodSi   and  that  he  wae 


\\\  Va.) 


STATB  ▼.  DILLARD. 


m 


the  owner  by  regular  chain  of  conveyances 
from  the  pateuteee,  and  admitting  forfei- 
ture of  the  500  acres,  and  prayhig  to  be 
allowed  to  redeem  the  land  from  snch  for- 
feiture. The  grant  to  Smith  was  an  inclus- 
iye  grant;  that  is,  there  were  included  with- 
in its  exterior  bounds,  and  excepted  from 
its  operation,  24,602  acres.  In  addition  to 
the  31,000  acres.  A  decree  was  entered  al- 
lowing Pry  to  redeem,  from  which  the  trus- 
tees appeal. 

The  question  is  whether  Fry  showed  a  good 
title  to  redeem,  under  that  clause  of  section 
16,  c.  105,  Code  1S99,  demanding  of  a  re- 
deemer full  and  satisfactory  proof  that  "at 
the  time  the  title  to  said  land  Tested  in  the 
state  the  said  former  owner  bad  a  good 
and  valid  title  thereto,  legal  or  equitable, 
superior  to  any  other  claimant  thereof." 
State  V.  Jackson,  56  W.  Va.  558,  49  S.  H 
465,  Syl.,  point  7.  The  trustees  resist  re- 
demption of  the  Fry  land  by  sajring  that 
the  Fry  land  is  covered  by  the  Smith 
grant,  the  elder  grant,  and  that  Fry  has 
not  good  title.  On  wbi(^  side  of  this  con- 
test between  Fry  and  the  trustees  lies 
the  burden  of  proof?  Must  Fry  prove  that 
his  tract  does  not  lie  inside  the  Smith  grant? 
Or  must  the  trustees  prove  that  Fry's  tract 
lies  inside  the  &nith  grant?  Fry,  having 
shown  title  from  the  state,  admitted,  as  an 
agreed  fact,  to  be  a  title  superior  to  any 
other,  if  it  does  not  lie  inside  the  older  Smith 
grant,  has  shown  right  to  redeem,  unless 
his  land  is  covered  by  the  Smith  grant. 
The  trustees  resist  this  redemption.  They 
must  defeat  this  right  of  redemption.  If 
their  right  does  not  defeat  redemption,  It 
must  be  granted.  We  hold  that  the  trustees 
must  locate  both  the  Smith  grant  and  the 
Fry  land,  as  without  so  doing  it  cannot  be 
found  that  the  Smith  grant  covers  the  Fry 
land.  If  the  contest  were  between  the  state 
and  the  trustees,  if  the  trustees  were  re- 
sisting the  sale  of  the  500  acres  as  forfeited 
land  because  they  had  the  better  title, 
they  must  show  it  by  proving  that  their 
title  covers  the  500  acres.  It  is  the  same 
title  which  the  state  seeks  to  sell  that  Fry 
seeks  to  redeem,  and  thus  it  seems  that  the 
trustees,  to  defeat  redemption,  must  prove 
what  they  would  ^ave  to  prove  to  defeat 
a  sale.  If  the  trustees  were  suing  Fry 
in  ejectment,  they  would  have  to  show 
that  his  land  lies  within  their  grant  The 
trustees  are  resistants  of  redemption.  Can 
they  resist  this  plain  right  without  show- 
ing cause  against  it?  They  argue  that  the 
statute  demands  that  Fry  show  valid  title 
in  order  to  redeem;  that  he  asserts  good 
titles  and  holds  the  affirmative  position. 
The  answer  is  that  Fry  has  shown  a  grant 
from  the  fountain  of  title,  the  state,  clearly 
good,  imless  a  better  one  is  shown.  Besides, 
it  is  an  agreed  fact  that  this  grant  confl^rs 
a  title  superior  to  any  other,  unless  it  is 
Included  in  the  Smith  grant  He  who  would 
defeat  the  right  of  redemption  must  show 


that  Fry's  land  does  He  within  the  (Smith 
grant 

The  burden  thus  resting  on  the  trustees 
to  identify  and  locate  both  tracts,  they  have 
utterly  failed  to  do  so.  They  prove  not  one 
comer  monument  of  the  Smith  survey  or  line 
monument  Not  a  tree,  comer,  or  line  tree 
is  proven  as  belonging  to  the  survey.  Not 
a  witness  says  that  he  ever  tested  or  even 
looked  upon  a  tree  marking  this  old  survey. 
Not  a  word  from  the  lips  of  an  old  man, 
living  or  dead,  who  saw  or  knew  of  any 
comer  or  line  tree,  or  other  monument,  is 
proven.  No  tree  or  monument  is  shown  to 
bear  a  reputation  as  a  comer  to  the  survey. 
No  word  from  any  one  having  peculiar 
means  of  knowledge,  or  interest  in  know- 
ing the  boundary,  is  shown.  Not  even  hear- 
say is  proven.  Two  witnesses  say  the  500 
acres  lies  within  the  Smith  grant;  but 
when  cross-examined,  they  say  they  so  un- 
derstand from  some  maps,  modern  ones, 
made  by  the  trustees  showing  what  lands 
they  held  or  claimed,  for  the  purpose  of 
taxation.  Of  course,  they  were  not  admis- 
sible, because  self  serving  and  hearsay,  and 
for  other  reasons.  When  the  witnesses  re- 
ferred to  were  asked  whether  they,  of  their 
personal  knowledge,  knew  the  500  acres  to 
be  within  the  land  claimed  by  the  tmstees, 
they  answered  "No."  In  short  the  only 
two  witnesses  of  the  trustees  do  not  pre- 
tend to  know,  as  a  matter  of  fact  the 
location  of  the  old  survey  of  Smith.  The 
same  may  be  said  as  to  the  500  acres. 
There  is  a  total  failure  to  locate  the  tracts. 
This  location  is  a  necessity.  He  who  sues 
for  land  must  locate  its  bounds  on  the 
ground.  Logan's  Heirs  v.  Ward,  52  &  K 
3d8,  57  W.  Va.  — .  This  ends  the  case. 
It  is  useless  to  <Uscuss  the  question  whether, 
if  the  500-acre  tract  were  shown  to  be  hi- 
side  the  exterior  bounds  of  the  Smith  grant 
the  burden  would  lie  on  Fry  or  the  tmstees 
to  prove  that  it  is,  or  is  not,  within  the 
land  excluded  by  the  Smith  grant  for  prior 
claims. 

We  therefore  affirm  the  decree,  allow- 
ing the  redemption  to  have  such  force  as 
the  law  gives  it 

(59  W.  Va.  197) 

STATB  V.  DILLARD. 

(Supreme  Court  of  Appeals  of   West  Virginia. 
March  6,  1906.) 

1.  Homicide  —  Self-Defense  —  Bubden  o» 
Pboop. 

Upon  a  trial  for  murder,  where  the  killing 
is  admitted,  and  the  defendant  relies  upon  self- 
defense,  the  burden  is  upon  him  to  establish, 
such  defense  to  the  satisfaction  of  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
CJent.  Dig.  Homicide,  f  27S.f 

2.  Same. 

Where,  upon  a  trial  for  murder,  the  evi- 
dence introduced  by  the  state  to  establish  the 
homicide  tends  to  show^  extenuating  circum- 
stances, this  does  not  relieve  the  defendant  of 
the  burden  of  establishing  self-defense,  if  it 
is  relied  on,  to  the  satisfaction  of  the  jury;  but 
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the  drcumstaiioes  so  shown  are  proper  to  be 
considered  by  the  Jury  in  arriving  at  their  ver- 
dict. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  §  154.] 
ft.  Same— lNTX)xicATioN  as  a  Defense. 

Upon  a  trial  for  murder,  it  is  not  error 
to  refuse  to  instruct  the  jury  that,  if  they 
believe  the  prisoner,  at  the  time  of  the  killing, 
was  BO  intoxicated  as  to  be  incapable  of  delibera- 
tion and  premeditation,  he  should  not  be 
found  guilty  of  murder  in  the  first  degree, 
where  there  is  evidence  tending  to  show  that 
the  defendant  had  previously  designed  the 
killing,  and  became  voluntarily  intoxicated  for 
the  purpose  of  committing  the  offense.  The  in- 
struction should  also  present  this  theory  to 
the   jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26» 
Cent.  Dig.  Homicide,  §§  45,  605.] 

4.  Cbiminai,  Law— Instbuctions, 

Where  the  jury  are  instructed  upon  the 
law  relating  to  a  particular  subject,  it  is  not 
error  to  refuse  to  give  other  instructions  to  the 
same  effect,  as  the  court  need  not  repeat  in- 
structions   already   substantially   given. 

[Ed,  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  S  2011.J 

5.  Homicide— AppEAii— Review. 

It  is  peculiarly  within  the  province  of  the 
jury  to  weigh  the  evidence  upon  the  question  of 
self-defense,  and  the  verdict  of  a  jury  adverse 
to  that  defense  will  not  be  set  aside,  unless 
it  is  numifestly  against  the  weight  of  the  evi- 
dence. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Mercer  County. 
Lewis  Dillard  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

A.  M.  Sutton,  for  plaintiff  in  error.  O.  W. 
May,  Atty.  Gen.,  and  Frank  Lively,  for  the 

State. 

SANDERS,  J.  This  a  writ  of  error  to  a 
judgment  of  the  criminal  court  of  Mercer 
county,  convicting  the  defendant,  and  senten- 
cing him  to  the  penitentiary  for  the  term  of 
10  years,  for  the  murder  of  Bob  Banner. 
The  prisoner,  upon  his  trial,  asked  the  court 
to  give  to  the  jury  11  instructions,  4  of  which 
were  given ;  but  the  court  refused  to  give  in- 
structions 5  to  11,  which  ruling  of  the  court, 
in  refusing  said  instructions,  is  assigned  as 
error. 

While  the  refusal  of  instruction  No.  3 
is  assigned  as  error  in  the  petition,  still 
counsel  for  the  defendant,  in  his  brief,  does 
not  advance  any  reason  in  support  of  this 
assignment;  in  fact,  it  is  not  insisted  that 
it  was  error  to  reject  this  instruction,  and, 
inasmuch  as  it  appears  to  have  been  properly 
refused,  it  will  not  be  further  referred  to. 

As  instructions  6  and  8  present  practically 
the  same  question,  they  will  be  dealt  with 
collectively.  The  defendant  admits  the  kill- 
ing, and  relies  upon  self-defense  to  excuse 
him,  and  these  instructions  present  the  theory 
that,  if  there  is  a  reasonable  doubt  as  to 
whether  or  not  the  killing  was  done  in  self- 
defense,  the  jury  should  acquit  It  has  al- 
ways been  the  law  in  this  state,  which  has 
been  reiterated  time  and  time  again,  that, 
where  a  homicide  is  proven  and  the  prisoner 


relies  upon  self -defense^  the  burden  is  upon 
him  to  establish  such  def^ise  by  a  prepon- 
derance of  the  evidence.  There  is  no  prin- 
ciple of  criminal  law  better  settled  and  more 
firmly  intrenched  than  this,  and  to  l^ave  given 
these  instructions  would  have  been  a  viola- 
tion of  this  fundamental  rule.  But,  in  justice 
to  counsel  for  the  defendant,  it  is  proper  to 
say  that  in  his  brief  he  admits  the  stability 
of  this  doctrine,  but  claims  that  it  is  inap- 
plicable here;  that  it  only  applies  where  the 
homicide  has  been  proven,  and  where  nothing 
else  appears  from  the  evidence  of  the  state; 
and  that  it  has  no  application  where '  the 
state,  in  proving  the  homicide,  presents  facts 
which  negative  malice,  and  which  go  to 
show  that  the  act  was  justifiable.  We  fail 
to  appreciate  the  distinction  undertaken  to  be 
drawn.  The  fact  that  the  state,  in  proving 
the  homicide,  shows  facts  from  which  it  may 
be  concluded  that  there  is  no  malice,  or  that 
the  killing  was  justifiable,  cannot  alter  the 
rule  that,  where  self-defense  is  relied  upon. 
It  must  be  established  by  a  preponderance  of 
the  evidence.  But  these  facts  introduced  by 
the  state  in  proving  the  corpus  delicti,  and 
which  at  the  same  time  show,  or  tend  to 
show,  want  of  malice,  or  that  the  killing 
was  in  self-defense,  are  to  be  considered  in 
determining  whether  or  not  the  evidence 
does  preponderate  in  favor  of  self-defense. 
When  the  homicide  is  shown  or  admitted, 
it  is  then  for  the  jury  to  determine  from  all 
the  facts  whether  or  not  self-defense  has 
been  shown,  and  it  is  Immaterial  whether  the 
evidence  relied  upon  to  show  such  defense 
is  disclosed  by  the  witnesses  for  the  state 
or  those  for  the  defendant;  for  the  jury,  at 
last,  must  say,  from  all  the  evidence,  whether 
or  not  such  defense  has  been  established  by 
a  preponderance  of  the  testimony.  State  t. 
Cottrill,  52  W.  Va.  363.  43  S.  E.  244;  State 
T.  Johnson,  49  W.  Va.  684,  39  S.  E.  6^ ;  State 
V.  Hatfield,  48  W.  Va.  561,  37  S.  B.  626; 
State  ▼.  Staley,  45  W.  Va.  792,  32  S.  E.  198; 
State  V.  Jones,  20  W.  Va.  764. 

Instruction  No.  7  tells  the  jury  that  the 
evidence  that  the  defendant  was  reputed  to 
be  a  peaceable  and  quiet  citizen  is  not  to  be 
lightly  disregarded  by  them,  and  that  the 
production  of  such  evidence  will  be  sufficient 
upon  which  to  base  a  reasonable  doubt  as  to 
the  guilt  of  the  accused.  One  fault  we  find 
in  this  Instruction  is  that  it  invades  the  prov- 
ince of  the  jury  by  tellhig  them  the  weight 
which  should  be  given  to  the  evidence.  They 
are  told  that  the  evidence  is  not  to  be  lightly 
disregarded.  As  to  how  the  evidence  should 
be  regarded,  and  what  weight  it  should  have, 
should  be  left  entirely  with  the  jury,  to  be 
by  them  taken  and  considered  in  connection 
with  all  the  other  facts  and  circumstances 
of  the  case.  Then  it  assumes  that  the  good 
character  of  the  defendant  has  been  shown, 
and  states  tliat  the  mere  fact  that  one  ac- 
cused of  crime  produces  evidence  of  good 
character  may  be  sufficient  evidence  on  which 
to  base  a  reasonable  doubt  as  to  his  guilt. 
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A  court  should  not  Invade  the  province  of 
the  Jury  by  telling  them  what  weight  should 
be  given  to  the  evidence.  It  is  the  duty  ot 
the  jury  to  consider  such  evidence  in  con- 
nection with  all  the  other  evidence  and  cir- 
cumstances of  the  case,  and  to  give  it  Just 
such  bearing  and  weight  as  it  should  have. 
It  is  peculiarly  within  their  province  to  de- 
termine its  true  weight  and  credibility.  To 
have  given  this  instruction  would  have  been 
tantamount  to  telling  the  Jury  that  the  de- 
fendant had  shown  good  character,  and  there- 
fore it  of  Itself  is  suflacient  to  create  a  rea- 
sonable doubt  as  to  his  guilt 

It  is  undertaken  to  be  presented  by  instruc- 
tions Nos.  9  and  10  that  if  the  defendant,  at 
tbe  time  of  the  killing,  was  in  such  condi- 
tion from  intoxication  as  to  render  him  in- 
capable of  deliberation  and  premeditation, 
he  should  not  be  found  guilty  of  murder  in 
the  first  degree.  When  there  is  evidence 
tending  to  show  that  one  who  is  charged  with 
murder  was  so  intoxicated  at  the  time  of 
the  killing  as  to  render  him  incapable  of  de- 
liberation and  premeditation,  he  is  entitled 
to  an  instruction  presenting  this  theory  to 
the  jury.  It  is  the  law  that,  where  one  Is 
so  intoxicated  as  to  be  incapable  of  delibera- 
tion and  premeditation,  he  cannot  be  guilty 
of  murder  in  the  first  degree.  But  this  rule 
does  not  apply  to  one  who  has  formed  a  will- 
ful, deliberate,  and  premeditated  design  to 
take  the  life  of  another,  and,  in  pursuance 
of  such  design,  voluntarily  makes  himself 
drunk  for  that  purpose,  and  while  in  that 
condition  accomplishes  the  act  which  he  pre- 
viously designed.  State  v.  Robinson,  20  W. 
Va.  713,  43  Am.  Rep.  T99;  State  v.  Welch, 
36  W.  Va.  690,  15  S.  B.  419;  State  v,  Davis, 
52  W.  Va.  224,  43  S.  B.  99.  The  evidence  of 
the  state  shows  that,  just  before  the  killing, 
the  defendant  had  been  drinking,  and  that, 
just  after  the  killing,  he  was  very  much  in- 
toxicated. He  denies  that  he  was  intoxi- 
cated at  all,  and  in  his  testimony  does  not 
rely  upon  the  fact  that  he  was  incapable  of 
deliberation  or  premeditation,  but  seeks  to 
justify  the  act  upon  the  ground  of  self-de- 
fense. This  is  a  binding  instruction.  By  It 
the  Jury  are  told  that,  if  they  believe  from 
the  evidence  that  the  defendant,  at  the  time 
of  the  killing,  was  so  Intoxicated  as  to  ren- 
der him  incapable  of  deliberation  and  pre- 
meditation, they  should  not  find  him  guilty 
of  murder  In  the  first  degree.  This  proposi- 
tion would  be  correctly  presented.  If  there 
were  no  facts  or  circumstances  showing  that 
the  defendant  had  previously  designed  to 
take  the  life  of  the  deceased,  and  had  volun- 
tarily become  dtunk  for  that  purpose;  but 
where  there  is  any  evidence  to  show  that 
he  become  intoxicated  for  this  specific  pur- 
pose, after  having  previously  designed  the 
killing,  then  such  an  instruction  would  not 
be  proper  without  presenting  this  theory  also. 
In  other  words,  this  instruction  practically 
says  that  under  any  and  all  circumstances, 
where  one  charged  with  murder  is  shown  to 


have  been,  at  the  time  of  the  killing,  so  in- 
toxicated as  to  destroy  his  capacity  for  de- 
liberation and  premeditation,  a  first  degree 
verdict  cannot  be  found,  while  it  is  only  true 
if  these  facts,  only,  exist,  and  It  does  not 
appear  that  the  def aidant  became  drunk  vol- 
untarily, for  the  purpose  of  committing  the 
act  Then,  is  there  any  evidence  which 
would  call  for  this  additional  theory  to  be 
presented  by  this  instruction?  The  facts  are 
that  an  intense  unfriendly  feeling  had,  for 
some  time,  existed  between  the  defendant  and 
the  deceased.  That  It  was  so  bitter  that 
each  had  frequently  threatened  to  take  the 
life  of  the  other,  and  that  on  the  day  of  the 
killing  the  defendant,  in  company  with  an- 
other, went  to  the  town  of  Pocahontas  and 
procured  whisky,  and  on  his  return  went 
to  the  home  of  the  deceased  and  took  his 
life.  These  facts  are  sufficient  to  call  for  the 
embodiment,  in  this  instruction,  of  this  ad- 
ditional provision.  And,  moreover,  the  re- 
fusal of  this  instruction,  assuming  that  the 
defendant  was  entitled  to  It,  Is  certainly 
not  prejudicial  error,  because  the  verdict  is 
for  murder  in  the  second  degree,  and  the  only 
purpose  of  the  instruction  is  to  reduce  the 
grade  of  the  offense  from  murder  in  the  first 
to  murder  in  the  second  degree. 

By  instruction  No.  11  it  is  attempted  to  de- 
fine extenuating  circumstances.  This  in- 
struction tells  the  Jury  that  extenuating  cir- 
cumstances, in  order  to  reduce  the  degree  of 
criminal  guilt,  as  contemplated  In  law,  are 
such  circumstances  as  would  lead  a  reason- 
able man,  in  self-defense,  to  repel  an  attack 
by  an  enemy,  or  of  entering  into  a  combat  un- 
der hot  blood  and  provocation.  This  instruc- 
tion was  properly  rejected.  In  the  first 
place,  it  Is  clearly  misleading,  and,  in  the  sec- 
ond place,  it  was  completely  covered  by 
instruction  No.  4,  given  for  the  defendant 
The  court,  In  that  instruction,  told  the  jury 
that,  if  the  defendant  was  attacked  by  an- 
other in  such  manner  as  to  place  him  In  dan- 
ger of  his  life  or  great  bodily  harm,  and  he 
believed,  and  had  good  reason  to  believe,  that 
he  was  In  danger  of  death  or  great  bodily 
harm  by  reason  of  such  attack,  he  had  a 
right,  under  the  law,  in  repelling  such  attack, 
to  use  such  force  as  was' necessary,  even  to 
the  taking  of  life. 

The  defendant  also  assigns  aa  error  that 
the  court  gave  five  Instructions  for  the  state, 
but  in  argument  there  Is  no  objection  pointed 
out  to  instructions  1  and  2,  which,  we  think, 
were  clearly  proper,  and  the  objection  to  4 
and  5  Is  that  the  burden  of  proof  never 
shifted  to  the  defendant,  and  that  the  pre- 
sumption of  malice  was  negatived  by  the 
state's  own  evidence,  or,  at  least,  that  it 
left  the  question  of  maliciousness  and  crimi- 
nal intent  uncertain.  What  was  said  in  ref- 
erence to  instructions  6  and  8,  offered  by 
the  defendant,  and  refused,  is  a  sufficient 
answer  to  the  objection  pointed  out  to  these 
Instructions. 

Instruction  No.  3  is  complained  of,  because 
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it  is  meroly  an  abstract  definition  of  a  reasoxk- 
able  doubt,  and  la  not  limited  to  tbe  case. 
This  Instruction  tells  the  jury  that  a  reason- 
able doubt  Is  not  a  mere  vague  or  fanciful 
doubt,  but  that  It  Is  one  for  which  a  reason 
can  be  given,  and  that,  if  they  doubt  as  men, 
they  should  doubt  as  jurors,  a^d  that,  if 
they  do  not  doubt  as  men,  they  should  not 
doubt  as  jurors.  This  instruction  is  not 
subject  to  the  criticism  advanced.  It  seems, 
to  present  to  the  jury  a  proper  definition  of 
a  reasonable  doubt  This  the  state  was  en- 
tltied  to  ask,  and  the  jury  to  have^  at  the 
hands  of  the  court  An  Instruction  of  prac- 
tically the  same  import  was  held  good  In 
State  T.  Kellison,  66  W.  Va.  697,  47  S.  EL 
166. 

Ck>mplalnt  is  made  that  the  court,  over  the 
objection  of  the  defendant,  permitted  the  wit- 
ness J.  H.  Mitchell  to  testify  that  the  de- 
ceased, on  the  morning  of  the  day  he  was 
killed,  told  him  that  he  had  been  injured  in 
the  mines,  and  w^uld  go  home  and  not  re- 
turn to  work  that  day.  This  evidence  was 
not  materia],  but  at  the.  same  time,  it  could 
not  have  in  the  slightest  affected  the  finding 
of  the  jury.  And,  then,  again,  the  fact  that 
be  was  injured  that  morning,  and  was  not 
working  that  afternoon  on  account  of  the  in* 
jury,  was  proved  by  Mary  Coleman,  a  wit- 
ness for  the  state,  and  the  fact  that  Banner 
said  he  was  hurt  and  would  not  work  was 
simply  a  reiteration  of  that  fact,  and  that  he 
was  hurt  is  not  controverted  or  attempted 
to  be  disputed. 

It  is  claimed  that  the  court  should  have  al- 
lowed Dr.  J.  P.  McNutt  to  testify  as  to  the 
seriousness  of  the  wound  given  by  the  offi- 
cer Huff  to  the  defendant  when  he  was  ar- 
rested, to  show  the  feeling  or  prejudice  of 
the  officer,  who  was  introduced  as  a  witness. 
We  cannot  see  how  the  seriousness  of  the 
wound  would  tend  to  show  the  feeling  of  the 
witness  toward  the  defendant  The  fact  that 
the  officer  shot  him  twice  is  in  evidence.  If 
the  purpQse  of  this  testimony  is  to  show  that 
Huff  entertained  a  hostile  feeling  toward  the 
defendant,  and  if  it  could  be  used  for  this 
purpose,  tiie  ftict  of  the  shooting  would  be 
that  which  would  demonstrate  it  and  not 
the  seriousness  of  the  wound.  This  evidence 
was  properly  rejected.  And,  even  though 
this  evidence  was  admissible  on  the  ground 
that  the  defendant  had  the  right  to  show  it 
for  the  purpose  of  establishing  the  fact  that 
the  officer  entertained  an  ill  feeling  toward 
him,  yet  its  rejection  could  not  be  prejudicial 
to  him,  because  the  evidence  of  the  officer  has 
no  bearing  on  the  case.  He  only  states  that 
he  was  summoned  to  assist  in  arresting  the 
defendant;  that  they  went  to  Simmons,  found 
the  defendant  in  some  weeds,  and  that  be 
was  lying  down  on  his  right  side,  with  his 
feet  toward  the  officer,  and  with  his  pistol 
pointed  toward  blm.  This  evidence  could  in 
no  possible  way  have  any  bearing  upon  the 
question  at  issue. 

As  the  case  now  stands,  we  have  only  to 


Inquire  whether  the  TOdict  Is  wmpported  by 
the  evidence,  as  the  refusal  of  the  trial  court 
to  set  it  aside  is  assigned  as  error.  This 
was  peculiarly  a  jury  question;  they  being 
the  triers  of  the  facts  and  invested  with  the 
power  to  weigh  the  evidence  and  test  the 
credibility  of  witnesses.  State  ▼.  Newman, 
49  W.  Va.  724,  89  S.  B.  655.  They  have  the 
right  to  believe  or  disbelieve  witnesses,  and 
possessing  this  power,  and  having  found  a 
verdict  against  the  defendant  which  was 
approved  by  the  trial  court,  it  will  not  be 
disturbed,  nnless  it  be  very  plain  that  it  is 
erroneous.  The  killing  is  admitted,  and  the 
defendant  relies  upon  self-defense  to  excuse 
him.  He  presented  this  theory  of  his  case 
to  the  jury,  which  was  discredited  by  them, 
after  having  heard  all  the  evidence,  and  hav- 
ing seen  the  witnesses.  They  listened  to  the 
defendant's  version  of  the  affair,  and,  hav- 
ing found  against  him,  this  court  cannot 
under  the  well-settied  legal  rules,  disturb 
their  finding. 

We  not  only  conclude  that  the  verdict  can- 
not be  set  aside,  because  of  a  lack  of  suffici- 
ent evidence  to  support  it  but  are  constrain- 
ed to  view  it  as  emlnentiy  just;  and  the  judg- 
ment of  the  criminal  court  is  therefore  af- 
firmed. 

(59  W.  Va.  188) 
STATE  V.  DORR  et  aL 
(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 
March  6,  190a) 

1.  Baht-Fobfeitubb. 

A  recognizance  given  in  a  criminal  proceed- 
ing, conditioned  tor  the  appearance  of  the  ad- 
cosed  before  a  circuit  court  on  the  first  day  of 
a  certain  term  thereof,  and  that  he  will  not 
depart  thence  without  leave  of  court  can  only 
be  forfeited  by  calling  the  accused  npon  the 
recognizance  at  some  time  during  the  term,  and 
if  he  fails  to  appear,  by  entering  his  default 
of  record. 

[Ed.  Note. — For  cases  in  point,  see  vol.  0» 
Gent  Dig.  Ball,  S  337.] 

2.  Samb. 

If  the  term  at  which  the  accused  Is  recog- 
nized to  appear  adjourns  without  his  default 
having  been  entered  of  record,  the  recognizance 
cannot  thereafter  be  forfeited,  and  the  recog- 
nizors will  be  discharged  from  liability  there- 
under. 

[Ed.  Note. — For  cases  in  point,  see  vol.  0» 
Gent  Dig.  Bail,  S  838.] 

8.  Same— Pbocedure  bt  Scire  Facias. 

In  a  proceeding  b^  scire  facias  upon  a  recog- 
nizance given  in  a  criminal  proceeding,  oyer  of 
the  recognizance  and  of  the  record  upon  which 
it  is  founded,  may  be  demanded. 

(Syllabus  by  the  Gourt) 

Error  to  Circuit  Court,  Webster  County. 

Action  by  the  state  against  C.  1?.  Dorr  and 
P.  M.  McElwain.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

O.  W.  May,  Atty.  Gen.,  Frank  Lively, 
SI  H.  Morton,  and  W.  L.  Wooddell,  for  the 
State.  Hall  Bros,  and  W.  &  Wyaong,  Jr., 
for  defendants  in  errcnr. 

SANDERS,  J.  William  Kesler,  being  char* 
ged  with  a  felony,  bad  bis  preliminary  hearing 
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before  Vincent  Hamrlck,  a  Justice  of  Webster 
comity,  on  the  23d  day  of  August,  10(H,  which 
resulted  In  the  prisoner  being  committed  to 
jail  to  await  the  action  of  the  grand  jury. 
On  the  Ist  day  of  September  next  thereafter, 
a  recognizance  In  the  penalty  of  $500  was 
executed  by  Kesler,  with  the  defendantEs 
C.  P.  Dorr  and  P.  M.  McElwain,  as  his  sure- 
ties, conditioned  for  the  appearance  of  the 
prisoner  bef<ffe  the  judge  of  the  circuit  court 
of  said  Goxmty  on  the  first  day  of  the  next 
term  thereafter,  and  not  to  depart  without 
leave  of  court,  and  to  answer  the  action  of 
the  grand  jury  upon  such  charge.  At  the 
term  of  court  at  which  the  prisoner  was 
recognized  to  appear,  which  was  on  the  11th 
day  of  November,  1904,  an  indictment  was 
found  and  returned  against  Kesler  upon  the 
charge  for  which  he  was  examined  and  com- 
mitted by  the  justice.  At  the  next  term  of 
court  thereafter,  which  was  on  the  11th  day 
of  January,  1905,  Kesler  was  called  upon 
his  recognizance,  and  he  not  appearing,  his 
default  was  entered,  and  a  scire  facias 
awarded  against  the  defendants,  OL  P.  Dorr 
and  P.  M.  McBlwain,  his  sureties,  requiring 
them  to  appear  before  the  court  on  the  first 
day  of  the  next  term,  to  show  cause  why 
Judgment  should  not  be  entered  against  them 
upon  the  recognizance.  The  scire  facias  being 
Issued  and  returned,  the  defendants  appeared 
and  craved  oyer  of  the  recognizance  and 
record,  which  it  was  claimed  showed  the 
forfeiture  thereof,  and  of  the  hudictment,  and 
record  showing  its  finding,  and  thereupon  de* 
murred  to  the  scire  facias,  which  demurrer 
was  sustained,  and  the  action  dismissed,  to 
which  judgment  the  state  applied  for  and 
obtained  a  writ  of  error. 

There  are  several  reasons  advanced  by  the 
defendant  In  error  to  support  the  action  of 
the  court  In  sustaining  the  demurrer  and  dis- 
missing the  action;  one  of  which  Is  that  the 
bond  was  given  for  the  appearance  of  Kesler 
at  the  next  term  of  the  circuit  court  there- 
after, which  was  held  in  November,  1904,  and 
at  that  term  he  was  not  called  upon  his 
recognizance,  and  his  default  entered  of 
record,  and  not  having  been  so  called,  the 
fact  that  he  was  called  at  the  succeeding 
term,  held  in  Januaty*  1906,  and  his  default 
entered,  could  not  operate  to  forfeit  the 
recognizance.  In  disposing  of  this  question, 
it  will  be  necessary  to  know  what  the  circuit 
court,  In  passing  upon  the  demurrer,  should 
have  c(msidered,  as  it  does  not  appear  from 
the  scire  facias  when  the  default  of  Kesler 
was  entered,  and  the  writ  awarded.  While 
It  is  not  assigned  as  error  in  the  petition, 
yet  in  the  argument,  upon  behalf  of  the  plain- 
tiff In  error,  it  is  insisted  that  the  defendants 
in  error  could  not  claim  oyer  of  the  record 
showing  the  forfeiture  of  the  recognizance^ 
and  the  indictment  and  the  record  showing 
its  finding,  but  that  in  determining  the  suf- 
ficiency of  the  scire  facias  upon  demurrer, 
the  writ  itself,  together  with  the  recognizance, 
after  ejer  claimed,  could  cmly  be  looked  to. 


Chltty's  Pleading,  441,  says:  "Oyer  is  not 
diemandable  of  a  record;  nor  of  a  recogni- 
zance." And  in  Andrews'  Stephens'  Plead- 
ing, 160,  it  is  also  said:  '*Oyer  was  formerly 
demandable,  not  only  of  deeds,  but  of  records 
alleged  in  pleadings,  and  of  the  original  writ 
also;  but  by  the  present  practice  It  is  not  now 
granted  either  of  a  record  or  an  original 
writ"  And  2  Saunders,  PL  &  Bv.  839,  says: 
"Oyer  is  not  demandable  of  a  writ,  nor  of  a 
record"  But  whatever  question  there  may 
be  elsewhere  as  to  this  mode  of  procedure,  it 
seems  to  be  the  law,  in  this  state  and  hi 
Virginia,  that  oyer  Is  demandable  of  a  record 
and  recognizance.  In  State  v.  McCk>wn,  24 
W.  Ya.  625,  oyer  was  claimed  of  the  record 
upon  which  the  scire  facias  was  founded, 
which  was  granted,  and  the  demurrer  over- 
ruled Judge  Green,  in  delivering  the  opinion 
of  the  court,  said:  "The  record  on  which 
the  scire  facias  was  awarded,  is  a  part  there- 
of, as  oyer  was  claimed  by  the  defendant" 
And  in  Wood  v.  Commonwealth,  4  Hand. 
(Va.)  820,  it  is  said:  "A  party  may  plead 
nul  tiel  record,  and  if  upon  inspection  by  the 
court,  the  record  is  not  such  as  is  described 
in  the  pleadings,  he  will  have  Judgment;  or  he 
may  claim  oyer  of  the  record,  which  makes 
the  record  a  part  of  the  pleadings  in  that 
case;  18  Vin.  Abr.  184,  pi.  20,  21,  and  when 
it  Is  spread  upon  the  record  by  oyer,  if  the 
party  admits  that  the  record  of  which  oyer 
is  given  him  is  the  true  record,  and  relies 
that  it  does  not  support  the  pleadings  or 
scire  facias.  It  seems  to  me  that  he  should 
not  deny  that  there  is  such  a  record,  by 
plea;  but,  that  he  ought  to  demur,  upon  the 
ground  that  it  varies  from  the  pleadings  or 
scire  facias."  And,  also,  in  the  case  of  Hut- 
sonpiller's  Adm'r  v.  Stover's  Adm'r,  12  Grat 
(Va.)  579,  a  scire  facias  was  brought  to  revive 
a  Judgment,  and  defendant  pleaded  payment, 
and  objection  was  made  by  the  defendant, 
that  the  court  improperly  permitted  the  Judg- 
ment sought  to  be  revived  to  go  in  evidence, 
because  It  appeared  that  the  Judgment  was 
against  Hutsonpiller  alone,  while  the  scire 
facias  set  out  a  Judgment  against  him  and 
Paulser  Huber,  Jointly,  and  the  court,  by 
Lee,  Judge,  after  saying  that  it  was  difficult 
to  determine  whether  the  office  Judgment  was 
set  aside  as  to  both  defendants  or  Hutson- 
piller alone,  says:  "But  the  question  of 
variance  does  not  in  fact  arise  In  this  case. 
To  raise  it,  the  party  should  have  pleaded  nul 
tiel  record,  which  would  have  put  the  plain- 
tiff in  the  scire  facias  to  the  production  of  a 
record  such  as  was  alleged;  or  he  should 
have  craved  oyer  of  the  record,  and  demur- 
red"— citing  Wood  V.  Commonwealth,  supra. 
Commonwealth  v.  Fulks,  94  Ya.  580,  27  S. 
B.  498,  is  where  a  recognisance  was  taken 
by  the  circuit  court,  which  was  subsequently 
declared  forfeited  and  a  scire  facias  awarded 
thereon,  and  upon  its  return  the  recognizors 
appeared  and  craved  oyer  of  the  recognizance, 
and  demurred  to  the  scire  facias.  A  recogni- 
zance taken  either  by  a  Justice  or  by  the 
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circnlt  oonrt  la  tt  matter  of  record,  and  we 
think,  under  the  authorities  cited,  oyer  Ib 
demandable  of  it 

We  have,  throughout  this  opinion,  referred 
to  the  writing  in  question  as  a  recognizance, 
but  while  we  have  so  referred  to  it,  it  is 
because  it  lias  been  proceeded  upon  by  scire 
facias.  It  is  not  in .  the  common-law  form 
of  a  recognizance,  but  is  a  bond  with  condi- 
tions, signed  by  the  parties  and  approved  by 
the  justice  of  the  peace.  It  does  not  even 
appear  that  tlie  parties  signed  in  the  presence 
of  the  justice,  or  acknowledged  it  before  him. 
A  recognizance  is  where  the  prisoner  and  iiis 
recognizors  appear  before  the  court  or  justice 
and  acknowledge  themselves  to  be  indebted 
to  the  state  in  a  certain  sum,  upon  a  certain 
cpndition,  which  is  ent^:^  upon  the  record, 
and  thereby  becomes  a  part  of  it  While  the 
writing  may  not  be  in  the  form  of  a  recogni- 
zance, yet,  und^  our  statute,  if  it  possesses 
the  essentials  of  a  recognizance,  it  cannot 
be  quashed  simply  for  informality.  Code 
1809,  c  156,  S  20:  "No  recognizance  shall  be 
quashed,  or  in  any  manner  affected  or  im- 
paired by  reason  of  any  informality  therein, 
if  It  sufficiently  appear  therefrom  what 
was  intended  thereby."  And  then  it  is  pro- 
vided in  section  10,  a  162,  of  the  Code  18d9, 
that  no  action  or  Judgment  or  recognizance 
shall  be  defeated  or  arrested  by  reason  of 
any  defect  therein,  if  It  appear  to  have  been 
taken  by  the  court  or  officer  authorized  to 
take  it,  and  be  substantially  sufficient.  But 
while  these  sections  thus  provide,  yet  it 
must  be  remembered  that  they  speak  of  a 
recognizance,  and  it  would  seem  that  it 
should,  at  least,  have  the  essentials  to  consti- 
tute it  such.  A  recognizance  certainly, 
whether  It  assume  the  form  of  a  bond,  or  the 
usual  form  of  a  recognizance,  should  be 
acknowledged  before  the  court  or  officer 
taking  It.  "A  recognizance  is  an  obligation  of 
record,  entered  into  before  some  court  or 
magistrate  duly  authorized  to  take  it,  with 
condition  to  do  some  particular  act  In 
criminal  cases  the  usual  condition  Is  for  the 
accused  to  appear  and  stand  trial.  A  bail 
bond  is  an  obligation  under  seal  given  by 
the  accused  with  one  or  more  sureties,  and 
made  payable  to  the  proper  officer,  with  condi- 
tion to  be  void  upon  performance  by  the  ac- 
cused of  such  acts  as  he  may  legally  be 
required  to  perform.  A  recognizance  differs 
from  a  ball  bond  merely  in  the  nature  of  the 
obligation  created.  The  former  Is  an  ac- 
knowledgment of  record  of  an  existing  debt; 
the  latter,  which  Is  attested  by  the  signature 
and  seal  of  the  obligor,  creates  a  new  obliga- 
tion." 3  Am.  A  Bug.  Ency.  Law,  686,  687. 
But  the  question  as  to.  whether  or  not  the 
bond  sought  to  be  recovered  upon  here  should 
be  treated  as  a  recognizance  upon  which  a 
scire  facias  could  be  awarded.  Is  not  raised 
by  counsel,  and  we  deem  it  unnecessary  to 
decide  this  question,  because,  even  putting  it 
upon  the  ground  that  it  is  a  recognizance. 


under  our  itatute^  regardlen  of  Its  inlbnnall* 
ty,  still  the  action  of  the  circuit  court  in  sus- 
taining the  demurrer  will  have  to  be  upheld 
for  another  reason. 

Code  1899,  c.  156,  f  16,  provides  that  where 
a  Justice  considers  that  there  is  sufficient 
cause  for  charging  one  with  an  offense,  that 
the  commitment  shall  be  for  trial,  and  the 
recognizance  be  for  the  appearance  in  the  cir- 
cuit court  on  some  day  of  the  term  then  being 
held,  or  on  the  first  day  of  the  next  term 
thereof,  and  under  section  3  of  chapter  162 
of  the  Code  1899,  it  is  provided  that  the  bond 
shall  be  conditioned  for  the  appearance  of 
the  accused  before  the  court  Judge  or  jus- 
tice before  whom  the  proceeding  on  such 
charge  will  be,  at  such  time  as  may  be  pre- 
scribed by  the  court  or  officer  taking  it  to  an- 
swer for  the  offense  with  which  such  person 
is  charged,  and  shall  not  depart  thence  with- 
out leave  of  the  court  Judge  or  Justice.  The 
recognizance  in  this  case  is  conditioned: 
"Now  if  the  said  William  Kesler  shall  appear 
before  the  Judge  of  the  circuit  court  of  Web- 
ster county  on  the  first  day  of  the  next  term 
thereof,  and  not  depart  thence  without  leave 
of  the  court  and  shall  answer  the  said  action 
of  the  grand  Jury,  then  this  obligation  to  be 
void,  else  of  force."  It  Is  claimed  by  the  de- 
fendant in  error  that  the  recognizance  re- 
quired the  appearance  of  Kesler  at  the  No- 
vember, 1904,  term  of  the  circuit  court  and  It 
became  the  duty  of  the  court  at  that  term  to 
call  the  prisoner  upon  his  recognizance,  and 
if  he  failed  to  appear,  to  enter  his  default 
upon  the  record,  and  declare  the  recognizance 
forfeited,  and  unless  this  was  done,  it  oper- 
ated to  discharge  the  recognizors.  It  ap- 
pears, as  we  have  observed,  that  at  the  No- 
vember term,  1904,  no  order  was  entered 
showing  that  Kesler  was  called  upon  his 
recognizance,  and  that  he  failing  to  appear, 
his  default  was  entered  of  record,  and  his 
recognizance  declared  forfeited;  but  that  at 
the  succeeding  term,  January,  1905,  he  was 
called  upon  his  recognizance,  and  falling  to 
appear,  it  was  declared  forfeited,  and  a 
scire  facias  awarded  thereon.  In  determin- 
ing this  question,  it  will  be  necessary  to  con- 
sider that  part  of  section  7,  c.  162,  Code  1899, 
which  says:  "When  a  person,  under  recog- 
nizance In  a  criminal  case,  either  as  a  party 
or  witness,  fails  to  perform  the  condition 
thereof,  if  it  be  to  appear  before  a  court 
his  default  shall  be  recorded  therein." 

In  State  v.  Lambert  44  W.  Va.  308,  28  S. 
E.  930,  It  was  held  to  be  necessary  to  call  the 
accused  upon  his  recognizance,  and  to  enter 
his  default  of  record,  in  order  to  charge  the 
recognizors,  and  that  the  record  is  the  only 
evidence  as  to  whether  or  not  this  has  been 
done.  But  the  question  as  to  when  the  a<^- 
cused  should  be  called  upon  his  recognizance, 
and  his  default  entered  of  record,  has  not 
been  decided  in  this  state,  but  from  the  very 
terms  of  the  recognizance.  It  would  seem  that 
this  should  be  done  at  the  term  of  court  at 
which  he  is  recognized  to  appear.    In  this 
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caae^  tbe  undertaking  of  the  recognizors  was 
that  the  accused  should  appear  on  the  first 
day  of  the  next  term  of  court  thereaftert 
and  not  depart  thence  without  leave.  Did  he 
appear,  and  did  he  depart  without  leave? 
There  is  nothing  upon  the  record  which  an- 
swers this  question.  If  he  did  not  appear, 
and  his  case  was  not  disposed  of,  he  should 
have  beeii  required  to  enter  into  a  new  recog- 
nizance. Who  knows  but  what  the  party  was 
present  in  court  every  day  of  the  term  to  an- 
swer to  any  indictment  returned  against  him. 
lie  was  not  called  to  answer,  and  the  court 
adjourned  without  his  having  been  called. 
Now,  can  it  be  said  that  this  provision  of  the 
recognizance,  which  says  he  shall  not  depart 
thence  without  leave  of  court,  means  that  the 
*  recognizors  stipulate  that  they  should  be 
bound,  not  only  that  he  would  appear  on  the 
first  day  of  the  term,  and  during  the  remain- 
der of  that  term,  but  that  they  should  be 
bound  for  his  appearance  from  term  to  term 
to  respond  to  the  indictment,  until  it  was 
finally  disposed  of.  This  certainly  cannot  be 
the  meaning  of  this  provision,  because  the 
condition  is  that  the  accused  shall  appear 
on  the  first  day,  and  not  depart  thence  with- 
out leave  of  court;  that  is,  not  depart  the 
court  at  that  term  without  leave.  And  when 
the  court  adjourned,  without  the  prisoner 
having  been  called  upon  his  recognizance,  it 
would  seem  that  he  was  given  leave  to  depart. 
In  State  v.  Mackey,  55  Mo.  51,  it  was  held 
that  where,  pursuant  to  the  terms  of  a  re- 
cognizance, a  prisoner  presented  himself  at 
the  term  of  court  therein  named,  and  remain- 
ed in  court  during  the  term,  ready  to  obey 
its  order,  and  no  measures  were  taken  to 
commit  him,  or  otherwise  secure  his  appear- 
ance at  any  subsequent  term,  on  adjourn- 
ment the  bond  would  be  discharged,  and 
could  not  be  forfeited  by  the  failure  of  the 
prisoner  to  present  himself  at  a  subsequent 
term.  It  may  be  said  that  in  the  case  at 
bar,  the  prisoner  did  not  present  himself. 
There  is  nothing  to  show  that  he  did; 
neither  is  there  anything  to  iShow  that  he 
did  not,  do  so.  We  may  presume  that  he  did, 
inasmuch  as  he  was  not  declared  to  be  in  de- 
fault An  indictment  was  returned  against 
him  at  that  term,  but  he  was  not  called  to 
answer  it  This  was  the  time  that  the  de- 
fendants in  error  obligated  themselves  that 
he  should  appear  and  answer.  They  did  not 
agree  to  be  bound  for  his  appearance  at  a 
subsequent  term.  The  state  is  the  moving 
party.  It  is  the  duty  of  the  state  to  call  for 
the  prisoner  to  answer  the  charge  If  any 
should  be  preferred  against  him.  The  pris- 
oner has  a  bond  to  appear  there  at  that  time, 
and  he  is  supposed  to  be  there,  and  when  his 
presence  is  desired,  he  should  be  called  upon 
to  appear,  and  If  not  called  and  his  default 
entered  at  that  terra,  his  bop<3  cannot  be  for- 
feited at  a  subsequent  term.  See,  also,  State 
V.  Moore,  57  Mo.  App.  662.  If  a  reco^rnlzor 
fall  to  nppear  at  the  term  to  which  he  is  rec- 
ognized,  and   forfeit  is   not   then  taken,    it 


cannot  be  taken  at  a  snbseqtieiit  term.  Hie 
recognizance,  In  such  case,  is  inoperative, 
and  the  bail  discharged.  The  recognizance 
in  this  case  was  conditioned  for  the  appear- 
ance of  the  accused  on  the  first  day  of  the 
next  term  of  the  circuit  court  of  his  county,  to 
answer  the  state  of  an  indictment  for  forgery, 
and  abide  the  order  of  the  court  and  not  to 
depart  therefrom  without  leave  thereof. 
This  recognizance  Is  equally  as  broad  in  its 
terms  as  the  one  we  are  considering,  and 
there  the  court  held  that  default  must  be 
entered  at  the  term  to  which  the  defendant 
was  recognized  to  appear. 

To  the  same  effect,  see  McGuire  v.  State, 
124  Ind.  536,  23  N.  B.  85,  25  N.  B.  11.  And, 
also,  in  the  case  of  Swank  v.  State,  3  Ohio  St. 
429,  it  is  held :  "A  recognizance  in  a  criminal 
ease  conditioned  that  the  prisoner  appear  at 
the  next  term  and  thereafter,  from  day  to 
day,  and  abide  the  judgment  of  the  court,  and 
not  depart  the  court  without  leave,*  binds  the 
surety  for  the  appearance  of  the  prisoner 
during  the  first  term  of  the  court  only,  and 
if  the  court  adjourns  without  making  any 
order,  the  sureties  are  exonerated  from  their 
recognizance,"  and,  speaking  in  this  case, 
the  court  said :  "Before  the  expiration  of  the 
term,  it  is  the  duty  of  the  state  to  have  the 
prisoner  called,  require  a  new  recognizance 
for  his  appearance  at  the  next  term  there- 
after, and  on  failure  of  the  prisoner  to  enter 
into  the  new  recognizance,  he  should  be  com- 
mitted to  jail." 

In  the  case  of  Keefhaver  v.  Commonwealth, 
2  Pen.  &  W.  (Pa.)  241,  Chief  Justice  Gibson 
says:  "Recognizances,  being  for  the  appear- 
ance at  the  next  and  not  at  any  succeeding 
term,  are  to  be  discharged  at  the  end  of  the 
term  by  committing  the  prisoners,  delivering 
them  on  ball,  or  setting  them  at  large.  But 
to  avoid  the  trouble  of  renewing  the  security, 
It  Is  sometimes  the  practice,  when  the  bail 
consent,  to  forfeit  the  recognizance,  and  re- 
spite it  until  the  next  term;  and  this  answers 
the  purpose  perfectly  well." 

In  the  case  of  People  v.  Derby,  1  Parker 
Cr.  R.  (N.  Y.)  392,  it  was  held:  "A  recog- 
nizance, conditioned  for  the  appearance  of 
M.  at  the  next  court  of  sessions,  to  be  held 
in  the  courthouse  at  the  city  of  H.,  to  be  tried 
by  a  jury  on  two  indictments  for  forgery,  Is 
to  be  construed  as  requiring  the  appearance 
of  M.  at  the  next  court  of  sessions  to  be  held 
in  the  city  of  H.,  and  not  at  the  next  court  of 
sessions  to  be  held  at  which  a  jury  shall  be 
summoned.  And  where  such  a  recognizance 
was  taken  In  January,  1851,  and,  at  a  court 
of  sessions,  held  in  June  following,  M.  was 
defaulted,  and  his  recognizance  declared  for- 
feited and  ordered  to  be  prosecuted,  and  in 
an  action  on  the  recognizance.  It  appeared 
that  a  regular  term  of  the  court  of  sessions 
had  l)een  held  at  that  place  in  March  of  the 
same  year,  though  no  jury  had  been  sum- 
moned to  attend  at  such  March  term,  it  was 
held,  that  no  breach  of  the  condition  of  the 
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recognizance  haA  been  ritown,  and  judgment 
was  given  for  the  defendant" 

In  People  7.  Halner,  1  Denio  (N.  Y.)  454^ 
•it  is  said:  ^'Where,  in  a  declaration  on  a 
recognizance  entered  into  by  a  party  and  bis 
sureties  for  the  appearance  of  the  former  at 
the  next  general  sessions,  to  answer,  etc, 
and  to  obey  the  order  of  the  court  and  not 
d^art  without  leave,  etc.,  the  plaintiffs  aver- 
red that  at  the  then  next  term  of  the  sessions, 
the  recognizance  was  respited  and  continued 
until  and  to  a  succeeding  term,  and  assigned 
for  a  breach,  that  at  such  succeeding  term 
the  defendant  made  default  In  appearing; 
held,  that  no  sufficient  breach  of  the  condition 
was  shown,  and  that  the  declaration  was  in- 
sufficient" 

In  Goodwin  v.  Governor,  1  Stew.  &  P. 
(Ala.)  465,  it  is  held,  that  where  a  party  has 
been  recognized  to  appear  at  a  particular 
term  to  answer  for  a  breach  of  the  peace,  and 
the  state  takes  no  steps  toward  a  forfeiture 
of  the  recognizance  (no  Indictment  or  pre- 
sentment being  preferred  or  continuance  had) 
such  failure  operates  as  a  discontinuance, 
and  discharges  the  accused.  And,  also,  in 
State  V.  Murdock,  59  Neb.  521,  81  N.  W.  447, 
it  is  held:  "A  recognizance  in  a  bastardy 
proceeding,  conditioned  that  the  accused 
'shall  be  and  appear  before  the  district  court 
on  the  first  day  of  the  next  term  thereof,  and 
appear  thereat  from  day  to  day  to  Abide  the 
order  of  the  court*  is  limited  to  the  term  at 
which  it  exacts  the  appearance.  A  continu- 
ance of  the  cause  to  a  subsequent  term  of 
court  is  not  within  the  contract  of  the  recog- 
nizance, and,  if  made,  a  nonappearance*  of 
accused  at  the  term  to  which  the  continuance 
carries  the  cause  is  not  a  breach  of  such  re- 
cognizance.** The  Supreme  Court  of  Georgia 
holds :  "Before  bail  in  a  criminal  case  can  be 
made  liable,  the  record  must  show  that  the 
principal  was  called  and  did  not  appear.** 
Park  V.  State,  4  Ga.  329. 

In  view  of  the  conclusion  we  have  reached. 
It  is  not  necessary  to  refer  to  the  other 
grounds  assigned  in  support  of  the  demurrer. 

There  being  no  error  in  the  Judgment  com- 
plained of,  it  is  affirmed. 


(68  W.  Ya.  6») 
HI  WILLIAMSON  ft  CO.  T.  NIGH  et  a!. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  30.  190e.) 

1.  Pleading— Filing  AFPiDAvrr  WITH  Decla- 
BATTON— Plea. 

Where  the  plaintiff  has  filed  with  his  decla- 
ration the  aflSdavit  provided  for  by  section  46,  c 
125,  Code  1899,  no  plea  shall  be  filed  unless  the 
defendant  file  with  it  the  affidavit  required  by 
that  section.  But  where  in  such  case  a  plea  not 
accompanied  by  snch  affidavit  is  filed  without 
objection,  and  the  case  proceeds  to  trial,  the 
provision  of  the  statute  requiring  such  affidavit 
will  be  treated  as  having  been  waived. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  §§  1414-141^] 

2.  Same — ^Joindeb  in  Issxts. 

Wliere  a  plea  concludes  to  the  country,  and 
the  formal  addition  of  the  similiter  ia  omitted. 


the  parties  may  proceed  to  trial  aa  tfaoogfa  ; 

had  Deen  formally  joined. 

[Ed.  Note.-rFor  cases  in  point,  see  ycL  89^ 
Cent.  Dig.  Pleading,  S§  206,  207.] 

8.  JuDGHENT  —  SETmro  Abidk  —  Bffect  o§ 
Pleading  to  Issue. 

Pleadlmp  to  Issue  will  operate  to  set  aside 
an  office  judgment,  and  no  formal  entry,  aettinc 
such  judgment  aside,  Is  required. 
4u  Pabtnebship — Definition. 

A  partnership  is  a  contract  relation  be- 
tween two  or  more  competent  persons,  who  have 
combined  their  money,  effects,  labor,  and  skill, 
or  some  or  all  of  them,  in  a  lawful  Joint  enter* 
prise  or  business,  for  the  purpose  of  joint  profit. 
[Ed.  Note. — ^For  cases  in  point,  see  voL  88; 
Cent  Dig.  Partnership,  §S  1-^,  13-28.] 

5.  Same — Scope  of  Business. 

A  partnership  may  be  formed  for  the  pio> 
pose  of  dealing  in  timber  generally^  or  it  may  be 
limited  to  a  speculation  upon  a  smgle  venture^ 
being,  like  any  other  contract  of  partnership,  aa 
agreement  to  share  in  the  profit  and  loss  of  a 
certain  business  transaction. 
'  [Ed.  Note. — ^For  cases  in  point  see  vol.  88^ 
Cent  Dig.  Partnership,  Sf  2, 13-l3.] 

8.  TBIAI« — DiBBOTION  OF  VeBDICT. 

A  motion  to  exclude  all  the  plaintiffs  evl- 
denoe  and  direct  a  verdict  tot  the  defendant 
should  be  sustained,  when  the  plaintiff's  evi- 
dence does  not  prima  facte  entitle  him  to  r^ 
cover;  but  otherwise,  if  a  prima  facie  case  ia 
made. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  40, 
Cent  Dig.  Trial,  §§  881-883.] 

(Syllabus   by   the   Court) 

Error  to  Circuit  Conrt,  Mingo  Comity. 

Action  by  Hi  Williamson  &  Co.  against  S. 
H.  Nigh  and  others.  The  court  directed  a 
verdict  for  defendants,  and  plaintiffs  brine 
error.    Reversed. 

C.  H.  Jones,  for  j^alntlffs  In  error.  Holt 
ft  Duncan,  for  defendants  in.  error. 

SANDERS,  J.  This  is  an  action  of  assump- 
sit, brought  in  the  circuit  court  of  Mingo 
county  against  the  defendants,  S.  H.  Nigh 
and  T.  F.  Duncan,  upon  an  accotuit  assigned 
to  the  plaintiffs  by  Vamey,  Williamson  A,  Co. 
At  the  trial,  after  the  plaintiffs  had  intro- 
duced their  evidence,  the  court,  upon  motion 
of  the  defendants,  excluded  it  from  the  jury 
and  directed  a  verdict  for  the  defendants, 
to  which  Judgment  a  writ  of  error  and  super- 
sedeas was  allowed  by  this  court 

The  affidavit  provided  for  by  section  46i, 
c  125,  Code  1899,  was  filed  with  the  plaintiffs* 
declaration,  and  the  defendant  S.  H.  Nigh  ai>- 
peared  and  filed  his  plea  of  non  assumpsit, 
which,  the  plaintiffs  claim,  was  not  accom- 
panied by  the  affidavit  required  by  said  sec- 
tion 46,  and  assign  this  as  error.  The  de- 
fendants, however,  claim  that  the  required 
affidavit  did  accompany  the  plea;  that  the 
affidavit  and  plea  were  both  .prepared  upon 
the  same  paper,  and  filed  at  the  same  time. 
We  find  the  affidavit  copied  in  the  record  im- 
mediately following  the  plea„and  it  probably 
was  filed  along  with  the  plea;  but  the  record 
fails  to  so  show,  and  it  is  by  this  that  we 
must  be  guided.  Therefore,  as  the  order 
shows  the  filing  of  the  plea,  and  It  nowhere 
appears  that  the  affidavit  was  filed,  we  must 
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conclude  that  It  was  not  done.  Where  the  af- 
fidavit provided  by  section  46,  c  125,  Code 
1889,  is  filed  with  the  declaration,  no  plea 
shall  be  filed  In  the  case,  either  at  rules  or  In 
courts  unless  the  defendant  file  with  it  the 
affidavit  required  by  that  section.  This  stat- 
ute, obviously,  was  passed  for  the  benefit  of 
the  plaintiff,  and,  while  the  affidavit  is  re- 
quired, still  this  provision  is  such  as  can  be 
waived  by  him,  and  where  a  plea  is  tendered, 
unaccompanied  by  such  affidavit,  and  he 
makes  no  objection  to  its  filing,  but  proceeds 
to  trial,  as  was  done  in  this  case,  the  provi- 
tdon  of  the  statute  requiring  the  affidavit  will 
be  considered  as  having  been  waived.  It 
was  held  in  the  case  of  Lewis*  Adm'r  y. 
Hicks,  96  Ya.  91,  80  S.  E.  466,  that,  where  the 
plaintiff  Joins  issue  after  defendant  has 
pleaded  limitations  without  verifying  his 
plea,  he  waives  the  statutory  provision  re- 
quiring defendant  to  verify  his  plea,  if  plain- 
tiff brings  suit  upon  a  verified  account. 
Judge  Keith,  in  delivering  the  opinion  of  the 
court  in  this  case,  says :  "The  statute,  hav- 
ing provided  that  plaintiff  might  verify  his 
account  by  affidavit  and  have  his  case  placed 
upon  the  office  Judgment  docket,  requires  of 
the  defendant  that  his  defense  shall  be  pre- 
aented  by  a  plea  verified  by  an  act  of  equal 
solemnity,  and  that  it  shall  not  be  received 
unless  accompanied  by  an  affidavit ;  but  this 
requirement  of'  thei  statute  was  manifestly 
Imposed  for  the  benefit  of  the  plaintiff,  and 
may  be  waived  by  him  either  expressly  or  by 
Implication,  or  he  may  by  his  conduct  be 
estopped  to  take  advantage  of  it** 

It  is  assigned  as  error  that  the  case  was 
tried  without  an  issue.  This  assignment  is 
without  merit  The  defendant  Nigh  filed 
his  plea  of  non  assumpsit  in  writing,  which 
is  good  in  form,  and  to  which  there  was  no 
objection.  The  plaintiffs  complain  that  the 
plea  does  not  conclude  to  the  country,  and 
that  they  replied  generally  thereto,  instead 
of  adding  the  similiter.  The  order  shows 
the  filing  of  the  defendant's  plea  of  non  as- 
sumpsit, which  does  conclude  to  the  country, 
but,  instead  of  adding  the  similiter,  makes 
the  plaintiffs  reply  generally.  The  plea  of 
non  assumpsit  concludes  to  the  country,  and, 
when  filed,  it  tenders  an  issue  in  whidi  the 
plaintiff  is  compelled  to  Join,  and  the  plain- 
tiff has  the  right  to  proceed  to  trial  without 
the  addition  of  the  similiter.  *'When  the 
plaintiff  takes  issue  on  the  defendant's  plead- 
ing, or  traverses  the  same,  or  demurs,  so 
that  the  defendant  is  not  let  in  to  allege  any 
new  matter,  the  plaintiff  may  proceed  as  if 
there  were  a  similiter  or  Joinder  in  demur- 
rer.- Section  25,  c.  125,  Code  1899.  And  by 
section  8,  c.  134,  Code  1809,  it  is  provided 
that  no  Judgment  shall  be  reversed  for  the 
want  of  a  similiter,  or  any  misjoinder  of  is- 
sue. Hogg's  Pleading  and  Forms,  p.  224, 
speaking  on  this  subject,  says:  *'If,  how- 
ever, a  plea  concludes  to  the  country,  as  non 
assumpsit  or  payment,  the  plaintiff  may  pro- 
4!eed  to  trial  without  the  formal  addition  of 


the  similiter,  as  though  issue  had  been  form- 
ally Joined."  Long  ago  this  matter  has  been 
specifically  decided  by  this  court  In  First 
National  Bank  of  Wellsburg  v.  Kimberlands, 
16  W.  Va.  555,  Judge  Green,  in  delivering 
the  opinion  of  the  court,  uses  this  language: 
**In  the  present  case  the  verdict  of  the  Jury 
was  responsive  to  all  the  issues,  being  a  gen- 
eral verdict  for  the  defendants.  I  say,  re- 
sponsive to  all  the  issues,  for,  though  no 
formal  Issues  were  taken  on  the  pleas  of  non 
assumpsit  and  payment,  yet,  as  both  these 
pleas  properly  conclude  to  the  country  (see 
Douglass  V.  Central  Land  Co.,  12  W.  Va.  512), 
the  plaintiff  had  a  right,  without  the  formal 
addition  of  a  similiter,  to  proceed  to  trial 
on  them  as  though  Issues  had  been  formally 
Joined  upon  them.  •  •  •  But  it  Is  other- 
wise Jf  the  plea  concludes  with  a  verifica- 
tion." B.  &  O.  B.  Co.  V.  Faulkner,  4  W.  Va. 
180;  brewer  v.  Tarpley,  1  Wash.  (Va.)  363. 

Complaint  is  made  that  the  court  erred 
in  directing  a  trial  without  setting  aside 
formally  the  office  Judgment  The  filing 
of  the  plea  of  non  assumpsit  operated  to  set 
aside  the  office  Judgment,  and  no  formal 
action  to  that  effect  is  necessary.  As  we 
have  seen,  the  plea  was  not  such  as  entitled 
the  defendants  to  have  the  office  Judgment 
set  aside,  if  it  had  been  objected  to.  But  . 
no  objection  being  made,  this  provision  of 
the  statute  was  waived,  and  the  plea,  when 
ffied,  served  to  set  aside  the  office  Judgment 
the  same  as  if  the  required  affidavit  had  ac- 
companied it 

The  action  of  the  court  in  sustaining  the 
motion  of  the  defendants  to  exclude  the 
plaintiffs'  evidence  and  direct  a  verdict  for 
the  defendant  is  assigned  as  error.  ''On  a 
motion  to  exclude  all  the  plaintiff's  evidence 
and  direct  a  verdict  for  the  defendant  the 
court  should  be  guided  by  what  its  action 
would  be  if  the  case  were  submitted  to  the 
Jury,  and  they  should  find  a  verdict  In  favor 
of  the  plaintiff  upon  such  evidence.  If  it 
would  be  the  duty  of  the  court  to  set  aside 
the  verdict  of  the  Jury  because  without  suffi- 
cient evidence,  then  the  court  should  sustain 
the  motion  to  exclude  and  instruct  the  Jury 
to  find  for  the  defendant  But  if,  on  the 
other  hand,  the  evidence  is  such  that  under 
the  law  the  court  should  refuse  to  set  aside 
the  verdict  the  motion  to  exclude  the  evi- 
dence should  be  overruled."  Cobb  v.  Glenn 
Boom  A  Lumber  Co.  (W.  Va.)  49  S.  B.  1005. 
This  assignment  involves  a  consideration  of 
the  evidence,  and  It  will  therefore  be  neces- 
sary to  review  briefly  the  facts. 

In  1899,  the  defendant  T.  F.  Duncan  enter- 
ed into  a  contract  with  J.  M.  &  J.  H.  Fraley, 
by  which  they  agreed  to  sell  and  deliver  on 
Big  Creek,  in  Pike  county,  Ky.,  to  Duncan, 
a  certain  lot  of  oak  logs.  Shortly  after  or 
about  the  time  of  this  contract,  Duncan  en- 
tered into  a  contract  with  the  defendant 
Nigh,  by  which  Duncan  was  to  have  the  man- 
agement and  do  all  the  work  in  looking 
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after  the  logs,  and  delivering  them  at  Cat- 
lettsburg,  Ky.,  and  Nigh  was  to  provide  the 
money  to  pay  for  them,  and  they  were  to 
share  equally  In  the  profits  and  losses  result- 
ing from  the  transaction.  The  logs  were 
delivered  according  to  contract,  and  were 
paid  for  by  Duncan  with  money  furnished  by 
Nigh,  except  a  balance  of  $468.12,  the  amount 
of  the  plaintiff's  claim,  for  which  the  order 
hereinafter  referred  to  was  given.  J.  M. 
&  J.  H.  Fraley,  while  engaged  in  getting  ort 
and  delivering  these  logs,  ran  an  account 
with  Vamey,  Williamson  &  Co.,  merchants, 
until  they  became  indebted  to  them  in  the 
sum  of  $468.12,  for  which  amount,  on'  Sep- 
tember 11,  1900,  they  gave  the  following  or- 
der: "Mr.  T.  F.  Duncan,  White  Post,  Ky.— 
Dear  Sir:  You  will  please  pay  Varney,  Wil- 
liamson &  Co.  four  hundred  sizty-el^t  and 
12/100  dollars  for  balance  on  two  notes  ex- 
ecuted to  them  for  merchandise  furnished  us 
in  our  log  Job.  This  order  to  be  paid  when 
timber  is  delivered  at  Catlettsburg,  Ky. 
Given  under  our  hand,  this  11th  day  of  Sept., 
1900.  J.  M.  &  J.  H.  Fraley."  This  order 
was  accepted  by  Duncan,  as  follows: 
"This  order  accepted  to  be  pade  when  oak 
logs  is  delivered  to  S.  H.  Nigh  &  Bro.,  Cat- 
lettsburg, Ky.,  this  Sept  11th,  1900.  T.  F. 
Duncan."  This  order  was  never  paid  to 
Varney,  Williamson  &  Co.,  nor  to  the  plain- 
tiffs, although,  upon  settlement  with  the 
Fraleys,  this  amount  was  deducted  by  Dun- 
can from  the  sum  owing  to  them  for  the 
logs.  There  was  an  effort  to  show  that 
Duncan,  Instead  of  being  interested  with 
Niijh,  had  his  contract  with  S.  H.  Nigh  & 
Bro.  It  is  true  that  Duncan  states  he  be- 
lieves the  checks  furnished  by  S.  H.  Nigh 
were  signed  S.  H.  Nigh  &  Bro.,  and  that  the 
acceptance  of  the  order  was  that  he  would 
pay  it  when  the  logs  were  delivered  to  S. 
H.  Nigh  &  Bro.,  at  Catlettsburg,  Ky.  Yet 
he  states  emphatically  that  upon  this  partic- 
ular job  his  contract  was  with  S.  H.  Nigh 
individually. 

The  contention  of  the  plaintiffs  that  Nigh 
is  liable  because  he  promised  Varney,  Wil- 
liamson &  Co.  to  pay  the  debt  Is  not  tenable, 
because.  In  the  first  place,  the  evidence  falls 
to  show  the  promise,  and,  secondly,  if  shown.  It 
would  be  a  promise  to  pay  the  debt  of  another, 
and,  not  being  In  writing,  would  be  In  violation 
of  the  statute  of  frauds,  and  not  enforceable. 
Code,  c.  98,  §  1.  Therefore  the  real  question 
is,  was  there  a  partnership  between  Duncan 
and  Nigh,  and,  if  so,  is  Nigh  liable  on  ac- 
count of  the  order  given  by  the  Fraleys  and 
accepted  by  Duncan?  While  the  agreement 
between  Nigh  and  Duncan  was  made  shortly 
after  Duncan  had  entered  Into  the  agree- 
ment with  the  Fraleys  for  the  purchase  and 
delivery  of  the  logs,  yet  the  contract  between 
Duncan  and  the  Fraleys  was  executory,  and 
before  the  delivery  of  the  logs  it  was  agreed 
between  Nigh  and  Duncan  that  Nigh  was 
to  pay  for  the  logs,  and  that  they  were  to 


sell  them  and  share  equally  In  the  profitr 
and  losses.  This  contract  has  all  the  ele- 
ments of  a  partnership — one  to  make  the 
purchases  and  to  furnish  all  the  labor  neces- 
sary for  conducting  the  business,  and  the 
other  to  furnish  the  capital,  with  the  under- 
standing that  they  shall  share  equally  in  the 
profits  and  losses.  A  partnership  is  the  con- 
tract relation  subsisting  between  persons 
who  have  combined  their  property,  lal)or» 
and  skill  in  an  enterprise  or  business,  as 
principals,  for  the  purpose  of  joint  profit 
"The  true  test,  to  be  determined  by  looking 
at  the  agreement  and  all  Its  parts  and  pro- 
visions, as  well  as  Its  general  character,  is: 
Did  the  supposed  partner  acquire  by  his 
bargain  any  property  In,  or  control  over, 
or  specific  lien  to,  the  profits  while  they  re- 
mained undivided,  in  preference  to  other 
creditors?  If  he  did,  he  is  liable  to  third 
persons;  ahd,  if  otherwise,  not"  Chapline 
V.  Conant,  3  W.  Va.  507,  100  Am.  Dec.  766. 
And  in  the  opinion  of  the  court  In  this  case 
It  Is  announced :  "The  principles  of  the  law 
of  partnership  lead  to  the  conclusion  that.  If 
a  trader  makes  an  arrangement  in  regard 
to  a  commercial  business  with  another,  by 
reason  of  which  that  other  becomes  interest- 
ed as  owner,  precisely  as  the  firm  is  Interest- 
ed as  owner,  in  the  resulting  profits,  what- 
ever be  their  respective  proportions,  while 
they  are  undivided  and  remain  as  profits, 
these  two  are  certainly  partners.  And  the 
same  principles  lead  us  directly  to  the  other 
conclusion  that  a  mere  payment  of,  or  prom- 
ise to  pay,  out  of  the  profits,  a  sum  of  money  as 
a  specific  proportion  of  the  profits  does  not 
necessarily  constitute  the  payee  a  partner, 
and  gives  him  no  lien  in  the  profits,  and  no 
right  to  the  profits,  but  only  a  personal 
claim  for  such  share  of  the  profits  after  they 
are  ascertained  and  may  be  divided."  Apply 
these  tests,  and  we  find  that  Nigh  became 
interested  as  owner,  precisely  as  did  Duncan, 
In  the  resulting  profits,  and  in  sharing  the 
losses.  The  property  was  paid  for  by  Nigh, 
under  an  agreement  that  it  was  to  be  shipped 
to  Catlettsburg  and  sold,  and  the  profits 
divided  equally.  "An  agreement  to  share  in 
the  profit  and  loss  of  a  business  or  adventure 
shows  an  intention  to  create  a  partnership, 
unless  such  evidence  of  Intention  Is  con- 
trolled by  stipulations  or  interpreted  by  con- 
duct inconsistent  with  ItV  Bates,  Partner- 
ship, S  25.  And  in  same  book  (section  28) : 
"If  one  person  is  to  furnish  the  property,  or 
the  money  with  which  to  procure  It,  and  the 
other  is  to  give  his  services  in  disposing 
of  it  under  an  agreement  by  which  they  are 
to  divide  profit  and  loss,  it  is  a  partnership 
inter  se,  for  a  sharing  of  loss  is  generally 
Inconsistent  with  a  mere  employment"  The 
fact  that  this  was  a  contract  to  purchase  a 
certain  lot  of  logs,  or  what  may  be  termed 
a  single  transaction,  and  not  a  general  part- 
nership, does  not  alter  the  rule.  "A  part- 
nership may  exist  in  a  single  transaction  of 
purchasing  land  with  a  view  of  selling  It 
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for  profit**  Spencer  t.  JoneB  (Tex.  Sup.) 
60  8.  W.  118,  71  Am.  St  Rep.  870.  And  we 
find  the  same  doctrine  In  Jones  ▼.  Davies 
(Kan.)  56  Pac.  484,  72  Am.  St  Rep.  354: 
"Partnersblp  may  exist  for  a  single  venture 
9T  undertaking,  sucli  as  the  purchase  of  land 
for  speculation."  A  partnership  may  be 
formed  for  the  purpose  of  dealing  In  land 
by  buying  and  selling  generally,  or  it  may 
be  limited  to  a  speculation  upon  a  single 
venture.  Bates  v.  Babcock  (Cal.)  30  Pac 
605,  16  L.  R.  A.  745,  29  Am.  St  Rep.  134; 
Flower  v.  Bamekoff,  20  Or.  132,  25  Pac.  370, 
11  L.  R.  A.  149;  Demarest  v.  Koch,  129  N.  7. 
218,  29  N.  E.  296;  Insurance  Ck>.  v.  Ross  and 
Lennan,  29  Ohio  St  429;  Ludlow's  Heirs  v. 
Cooper's  Devisees,  4  Ohio  St  1.  ''Persons, 
without  being  partners  generally  in  trade, 
may  be  partners  in  a  particular  adventure.** 
Ooljyer's  Partnership,  S  58. 

Having  determined  that  Duncan  and  Nigh 
are  partners,  then  the  question  arises:  Is 
Nigh  liable  for  the  plaintiffs'  debt  on  ac- 
count of  the  order  given  by  the  Fraleys  and 
accepted  by  Duncan?  Nigh,  being  a  partner 
in  the  purchase  of  the  logs,  of  course,  be- 
came liable  to  the  Fraleys  for  the  purchase 
money,  although  they  may  not  have  known 
of  the  partnership  relation  existing  between 
him  and  Duncan.  A  silent  or  dormant  part- 
ner is  liable  for  the  debts  of  the  partnei^ 
ship.  Bates,  Partnership,  SS  156,  157.  ''A 
secret  partner  is  therefore  liable  upon  all  of 
the  acting  partner's  contracts  made  within 
the  usual  scope  of  the  partnership  business, 
whether  such  contracts  are  really  on  partner- 
ship account  or  not*'  Parsons,  Ck>ntract8, 
S  81. 

The  order  given  by  the  Fraleys  operated 
as  an  assignment  of  their  claim,  and,  while 
ft  was  drawn  on  Duncan,  yet  it  was  an  as- 
signment of  a  claim  for  which,  as  we  have 
seen,  both  Duncan  and  Nigh  were  liable,  and, 
this  being  so,  the  assignees  are  entitled  to 
all  the  rights  of  the  assignors.  And  Nigh, 
being  liable  to  the  Fraleys,  is  liable  to  the 
plaintiffs,  the  holders  of  the  Fraley  claim. 

Inasmuch  as  this  case  must  be  remanded 
for  another  trial,  it  is  proper  to  remark  that 
what  has  been  said  as  to  the  sufficiency  of 
the  plaintiff's  evidence  is  for  the  purpose  of 
showing  the  impropriety  of  sustaining  the 
motion  to  exclude,  and  is  not  to  in  any  way 
affect  a  subsequent  trial  before  the  jury. 

For  these  reasons,  the  Judgment  of  the 
circuit  court  Is  reversed,  the  verdict  of  the 
jury  set  aside,  and  a  new  trial  awarded. 


(141  N.  C.  722) 

STATE  V.  JARRBLU 

f Supreme  Court  of  North    Carolina.    Feb.   27, 
1906.) 

I.  Cbiminal  Law  —  Evidence  —  Res  Gestjb. 
Defendant  and  H.,  after  passiDg  deceased 
and  B.,  who  were  riding  in  company,  ran  down 
the  road  toward  deceased  and  B.  with  the  evi- 
dent purpose  and  common  design  of  attacking 
(hem,  during  which  either  defendant  or  H.  said, 
*We  will  whip  you  in  a  minute,'*  whereupon 


EL  drew  a  knife  with  wbicli  he  killed  deceased. 
Held,  that  the  declaration  so  made  was  ad- 
missible against  defendant  as  res  gestga  and  as 
evidence  of  a  common  pnrpose  on  the  part  of 
both  defendant  and  H.  to  attack  deceased  and 
B. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  §  815.] 

2,  Criminal  Law— Principals. 

Where  two  persons  aided  and  abetted  each 
other  in  the  commission  of  a  crime,  both  being 
present,  they  were  both  principals. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  {§  71-73.] 
8.  Same— Conviction  of  Principal— Princi- 
pals IN  First  ANn  Secono  Degrees. 

The  rule  that  an  accessory  cannot  he  tried 
and  convicted  before  the  principal  has  no  appli- 
cation as  between  principals  in  the  first  and 
second  degrees. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §§  9^102.] 

4.  Sams— Evidence. 

Where  defendant  was  not  only  present 
while  his  companion  killed  deceased,  and, 
though  he  must  have  seen  such  companion  draw 
his  knife,  made  no  effort  to  stop  the  murderous 
assault,  but,  on  the  contrary,  after  deceased 
had  been  struck,  turned  to  deceased's  companion 
and  sai<L  ''If  you  get  off  your  horse,  I  will  eat 
you  up,  the  evidence  was  sufficient  to  charge 
him  as  a  principal  guilty  of  the  homicide. 

Appeal  from  Superior  Court,  Warren  Coun- 
ty; Ix)ng,  Judge. 

Burton  Jarrell  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.    Affirmed. 

The  defendant  and  one  Garfield  Hicks 
were  jointly  indicted  and  tried  at  the  special 
term,  December,  1905,  of  Warren  supe- 
rior court,  as  co-principals  In  the  murder  of 
W.  G.  King.  The  jury  failed  to  agree  as  to 
Hicks,  and  were  discharged.  They  rendered 
a  verdict  of  murder  In  the  second  degree  as 
to  Jarrell,  and  from  the  Judgment  pronoun- 
ced he  appealed. 

J.  C.  L.  Harris  &  Son,  for  appellant  The 
Attorney  General,  for  the  State. 

BROWN,  J.  There  was  evidence  tending 
to  prove  that  the  deceased  and  one  Barnes 
were  riding  in  company  on  the  public  road  In 
Warren  county,  when  they  were  accosted  by 
some  one  in  a  buggy,  who  said,  "Look  out, 
give  us  the  road.*'  The  persons  in  the  buggy 
were  the  prisoners,  Hicks  and  Jarrell.  Aft- 
er some  words  the  deceased  said,  "You  can 
pass,"  but  he  would  like  to  know  what  they 
were  fussing  about  Each  prisoner  at  once 
jumped  out  of  the  buggy.  Both  ran  down 
the  road  towards  the  deceased  and  Barnes, 
and  at  the  same  time  one  of  the  defendants 
said,  "We  will  whip  you  In  a  minute." 
When  Hicks  got  In  four  or  five  steps  he  drew 
his  knife,  and  turned  to  the  deceased,  and 
said  **no  damn  white  man  could  run  over 
him."  He  had  the  knife  in  his  hand.  The 
deceased  struck  him  -with  the  lash  of  his 
buggy  whip.  Hicks  struck  the  deceased  with 
his  knife  and  cut  his  throat,  from  which 
wound  the  deceased  shortly  afterwards  died. 
In  the  meantime  Jarrell  said  to  Barnes:  "If 
you  get  off  your  horse,  I  will  eat  you  up." 
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The  defendant  Jarrell  excepted  to  the  ml^ 
ing  of  the  court  admitting  the  statement, 
"We  will  whip  you  in  a  minute,"  upon  the 
ground  that  It  was  not  proved  which  one 
of  the  defendants  made  it  We  think  this 
exception  without  merit  At  the  time  the 
threat  was  made  the  two  defendants  were 
together.  Both  w^ere  running  down  the  road 
towards  the  deceased  and  Barnes  with  the 
evident  purpose  and  common  design,  if  the 
evidence  Is  believed,  of  making  an  attack 
on  them.  This  declaration  made,  as  it  was, 
at  the  time  of  the  attack,  was  not  only  a 
part  of  the  res  gestae  (the  essential  circum- 
stances surrounding  the  transaction),  hut, 
being  made  in  the  hearing  of  both  defend- 
ants. It  was  competent  evidence  of  a  common 
purpose  on  the  part  of  both  to  attack  Barnes 
and  the  deceased.  There  is  nothing  in 
Matthews'  Case,  78  N.  C.  535,  cited  by  de- 
fendant's counsel,  which  controverts  this. 

The  principal  exceptions  relied  upon  by 
Mr.  Charles  Harris,  in  his  well-considered 
argument  and  brief  for  the  defendant  Jarrell, 
relate  to  the  insufficiency  of  the  evidence  to 
convict  Jarrell  of  any  participation  in  the 
offense,  and  also  to  the  defendant's  conten- 
tion that,  Inasmuch  as  Hicks  has  not  been 
convicted  as  yet,  Jarrell  cannot  legally  be 
convicted  and  sentenced  for  murder  in  the 
second  degree.  We  will  first  consider  this 
last  contention,  for  if  It  Is  sound  there  would 
be  no  need  to  examine  the  other.  If  Jarrell 
had  been  Indicted  as  an  accessory  before  or 
after  the  fact,  there  would  be  much  In 
the  contention.  But  he  Is  Indicted  as  a  prin- 
cipal. There  is  practically  now  no  degree 
as  to  principals,  as  Bishop,  Wharton,  and 
other  writers  state.  One  principal  can  be 
convicted  when  the  other  has  not  been  tried. 
1  Bishop,  Cr.  Law  X8th  Ed.)  $  601.  Where 
two  persons  aid  and  abet  each  other  In  the 
commission  of  a  crime,  both  being  present, 
both  are  principals  and  equally  «gullty.  A 
principal  In  the  second  degree  Is  not  an  acces- 
sory but  a  co-principal.  Whitt's  Case,  113 
N.  a  716.  18  S.  B.  715.  Wallace's  Case,  1 
Salk.  334,  is  exactly  In  point,  where  Chief 
Justice  Holt  ruled  that,  where  one  principal 
was  acquitted  at  a  former  trial,  it  was  no 
bar  to  the  trial  of  the  others  in  the  indict- 
ment See,  also.  Brown  v.  State,  28  Ga.  199. 
The  rule  that  an  accessory  cannot  be  tried 
and  convicted  before  the  principal  has  no 
application  as  between  principals  in  first 
and  second  degrees.    1  McGlain,  S  2ia 

As  to  the  other  contention  so  earnestly 
pressed  by  counsel,  we  are  of  opinion  that 
there  was  evidence  sufficient  to  go  to  the 
Jury  that  Jarrell  was  present  at  the  time 
of  the  homicide  for  the  purpose  of  aiding 
and  abetting  Hicks,  and  is  consequently  a 
co-principal.  The  learned  judge  who  tried 
the  case  in  the  court  below  presented  this 
feature  of  the  case  to  the  }ury  with  clear- 
ness. The  evidence  tends  to  prove  that  the 
defendant  Jarrell  Jumped  out  of  the  buggy 


simultaneously  with  HKSa  and  ran  witti  him 
towards  the  deceased;  that  he  ^ther  heard 
or  made  the  remark,  "We  will  whip  yon  In  a 
minute."  If  he  heard  it,  he  was  made  aware 
of  Hicks'  purpose.  He  must  have  seen 
Uicks  draw  his  knife,  if  the  evidence  is  be- 
lieved, and  he  made  no  effort  to  stop  the 
murderous  assault  On  the  contrary,  he 
threatened  Barnes,  and  said,  "If  you  get  off 
your  horse,  I  will  eat  you  up."  He  thereby 
endeavored  to  prevent  Barnes  going  to  the 
rescue  of  his  companion,  and  made  no  effort 
himself  to  stop  the  homicidal  assault  with 
the  knife.  It  is  a  fair  inference  from  the 
evidence  that  the  presence  of  Jarrell  at  the 
homicide  was  not  accidental,  but  that  he  was 
purposely  there.  That  fact  Itself  is  evidence, 
but  no  more  than  evidence  to  go  to  the  Jury. 
1  Wharton,  Cr.  Law,  §  211.  There  is  much 
in  the  conduct  of  Jarrell,  according  to  -  the 
evidence,  which  indicates  a  design  to  en- 
courage and  aid  Hicks  in  the  assault 
"When  the  bystander  is  a  friend  of  the  per- 
petrator and  knows  that  his  presence  will 
be  regarded  by  the  perpetrator  as  an  en- 
couragement and  protection,  presence  alone 
may  be  regarded  as  encouraging."  Whar- 
ton, Cr.  Law,  S  211a,  who  cites  many  cases 
in  support  of  the  text.  Jarrell  was  In  a 
situation  to  be  able  readily  to  go  to  Hicks' 
assistance  if  necessary.  The  knowledge  of 
this  was  calculated  to  give  additional  con- 
fidence to  Hicks.  In  contemplation  of  law 
this  is  aiding  and  abetting.  Id;  Thompson 
V.  Com.,  1  Mete.  (Ky.)  13;  State  v.  Douglass, 
34  La.  Ann.  523;  15  Cox,  Cr.  Cases,  51,  52. 
"If  A.  comes  and  kills  a  man,  and  B.  runs 
with  intent  to  be  assisting  him,  if  there 
should  be  occasion,  though  de  facto  he  doth 
nothing,  yet  he  is  principal,  being  preeenf* 
Hale,  P.  C.  439. 

We  have  examined  the  other  exceptlona 
relating  to  the  admission  of  evidence  and 
think  they  are  without  merit 

No  error. 


an  N.  C.  764) 

STATE  T.  WORLBT  et  at 

(Sapreme  Court  of  North  Carolina.    March  18, 
1906.) 

1.  Homicide  ~  Evidence  —  Habiojcss  Bbbob. 

Where  the  highest  offense  of  which  either 
defendant  was  convicted  was  murder  In  the 
second  degree,  error.  If  any,  in  the  admission 
of  evidence  offered  to  prove  premeditation,  was 
harmless. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  8|  3137,  3143;  voL 
26,  Cent  Dig.  Homicide,  §§  709,  713.] 

2.  Cbiminai,  Law — ^Evidence — Res  Gbstjb — 
Declarations  of  Deceased. 

In  a  prosecution  for  homicide,  evidence  of 
declarations  of  deceased  in  relation  to  a  prior 
difficulty  with  one  of  the  defendants,  not  shown 
to  contain  any  threat  communicated  to  either 
of  the  defendants,  was  inadmissible,  being  a 
mere  narrative  of  a  past  transaction. 

[Ed.  Note. — For  cases  in  point  see  voL  14, 
Cent  Dig.  Criminal  Law,  U  814,  937.] 
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t.  Homicide  —  Second  Deobee  Mt7RDER  — 
Deadly  Weapon — Use — Implied  Malice. 
A  killing  with  a  deadly  weapon  implies 
malice,  and,  when  admitted  or  proved,  the  pris- 
oner is  at  least  prima  fade  guilty  of  murder  in 
the  second  degree. 

[Ed.  Note.— For  cases  in  'point,  see  voL  20^ 
Cent.  Dig.  Homicide,  SS  18,  269.] 

4.  Cmminal    Law — Ihstbuctions — ^PAiiiUBK 
TO  Charge.  ,  ,      , 

An  omission  to  charge  on  a  given  point  is 
not  error,  in  the  absence  of  a  prayer  to  in- 
struct thereon. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  S  1996.] 

5.  Homicide— Appeal— Harmless  Error. 

Where  accused  were  acquitted  of  taurder  in 
the  first  degree,  they  were  not  prejudiced  by 
instructions  relating  to  such  offense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  $  3161 ;  vol.  26,  Cent. 
Dig.  Homicide,  S  720.] 
Q.  Homicide — Aiding    and     Abetting — ^In- 

BTBUCTION8.  ^      .  ^ 

Where  deceased  was  struck  and  killed  with 
a  deadly  weapon,  an  instruction  that,  if  defend- 
ant, W.,  aided  and  abetted  his  codefendant  in  an 
assault  on  deceased,  then  he  w.ould  be  guilty  of. 
murder  in  the  second  degree,  manslaughter,  or 
excusable  homicide,  according  to  whether  such 
codefendant  was  guilty  or  excusable,  but  that, 
to  convict  defendant  so  ''aiding,'*  the  jury  must 
be  satisfied  beyond  a  reasonable  doubt  that  he 
**aided  and  abetted'*  his  codefendant,  and  if  his 
purpose  was  to  extricate  the  latter  he  would 
not  be  guilty  of  any  offense,  was  correct. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;  O.  H.  Allen,  Judge. 

Thomas  P.  Worley  was  convicted  of  mur- 
der in  the  second  degree,  and  Clem  Worley 
was  convicted  of  manslaughter.  They  ap- 
peal.   Affirmed. 

N.  J.  Rouse,  Wooten  ft  Wooten,  and 
Aycock  &  Daniels,  for  appellants.  B.  M. 
Land,  G.  V.  Cowper,  and  the  Attorney  Gen- 
ial, for  the  State. 

BROWN,  J.  In  the  consideration  of  this 
appeal  we  have  been  greatly  aided  by  most 
carefully  prepared  briefs  filed  by  the  de- 
fendant's counsel,  as  well  as  by  the  Attorney 
General,  who  in  the  investigation  of  state 
cases  never  fails  to  be  of  great  assistance 
to  the  court  The  defendants  were  charged 
with  the  murder  of  one  Bd.  Warters  on  April 
22,  1905,  in  the  county  of  Lenoir.  There 
was  evidence  on  the  part  of  the  state  tending 
to  show  that  the  deceased  and  the  Worleys 
were  in  Klnston  on  the  day  of  the  homicide 
and  left  there  in  the  afternoon;  the  deceased 
and  Cully  Williams  leaving  first  in  a  cart; 
and  the  Worleys  following  soon  thereafter  in 
a  buggy.  On  the  way  the  parties  reached  a 
stock-law  gate.  Thomas  Worley  got  out  of 
the  buggy  and,  fiq[)eaking  to  Cully  Williams, 
said:  "Mr.  Williams,  was  that  you  spoke  to 
me  back  yohderr'  Williams  replied,  *'Ye6,*' 
and  Thomas  said,  "I  thought  so;  I  do  not 
speak  to  that  fellow  you  are  with,  for  he  is 
a  d ^  coward."  About  this  time  it  ap- 
pears that  the  deceased  and  the  other  Wor- 
1^  had  alighted  from  their  vehicle  and  were 
standing  near  the  gate  cursing  each  other. 
63S.B.— 1^ 


The  deceased  had  a  pistol  in  his  hand,  and, 
as  the  Worleys  started  towards  him,  fired 
four  shots,  injuring  no  one,  and  then  threw 
his  weapon  <mi  the  ground.  When  the  firing 
ceased,  the  Worleys  rushed  up  and  a  struggle 
ensued.  The  deceased  broke  away  and  ran 
down  the  road,  Thomas  and  Clem  following 
85  or  40  steps,  and  in  the  pursuit  Thomas 
drew  a  knife  and  infiicted  a  number  of 
wounds  upon  the  person  of  the  deceased,  from 
the  effect  of  which  he  died  In  a  few  minutes. 
Evidence  was  Introduced  by  the  defendants 
tending  to  prove  that  the  homicide  was  com- 
mitted in  self-defense.  They  contended  that 
the  deceased  fired  at  them  four  times,  and 
that  they  rushed  up  for  the  purpose 
of  disarming  him  in  order  to  save  them- 
selves from  death  or  serious  bodily  harm. 

The  defendants  being  indicted  for  murder 
in  the  first  degree,  it  became  necessary  for 
the  state  to  prove  premeditation.  There  was 
evidence  admitted  by  the  court  tending  to  prove 
premeditition,  such  as  prior  threats,  and  the 
like.  There  was  also  evidence  offered  by 
the  defendants  tending  to  rebut  the  charge 
of  premeditated  killing,  and  to  prove  that, 
although  the  defendants  and  the  deceas- 
ed had  a  difficulty  four  months  before, 
they  had  become  reconciled.  Practically  all 
of  the  exceptions  to  testimony  relate  to  al- 
leged errors  in  admitting  or  rejecting  this 
species  of  evidence.  We  find  no  error  in 
his  honor's  rulings,  but  we  refrain  from  dis- 
cussing them,  as  the  record  shows  that  there 
was  no  conviction  for  murder  in  the  first 
degree,  and  such  testimony  was  unnecessary 
to  support  a  conviction  for  the  crimes  of 
which  the  defendants  stand  convicted. 

Bzception  7  relates  to  the  rejection  by  the 
court  of  the  declarations  of  the  deceased 
in  relation  to  a  prior  difficulty  which  Thomas 
Worley  and  the  deceased  had  some  time  be- 
fore the  homicide.  The  evidence  was  clear- 
ly inadmissible.  It  contained  no  threat,  and 
was  a  narrative  of  a  past  transaction.  Had 
the  language  contained  a  threat,  there  Is  no 
evidence  that  it  was  ever  communicated. 
State  V.  Turpin,  77  N.  C.  478,  24  Am.  Rep. 
455;  Stat«  v.  Sumner.  180  N.  C.  718,  41  S.  B. 
808. 

Bxception  8:  In  apt  time  the  defendants 
in  writing  requested  the  judge  to  instruct 
the  jury:  "The  presumption  of  innocence 
which  the  law  raises  in  behalf  of  every  de- 
fendant, and  the  presumption  of  malice 
arising  against  Thomas  Worley  by  his  ad- 
mission of  the  use  of  a  deadly  weapon, 
are  both  evidence  and  are  to  be  considered 
in  connection  with  the  other  evidence,  and  if, 
after  considering  all  of  said  evidence,  the 
jury  have  a  reasonable  doubt  of  the  guilt  of 
Thomas  Worley  of  murder  In  the  second 
degree,  they  will  find  him  not  guilty  oi 
murder  In  the  'second  degree,  and  then  con- 
sider whether  he  is  guilty  of  manslaughter, 
or  whether  he  acted  in » self-defense.**  The 
judge  refused  to  so  Instruct  the  jury. 

Bzception  9:    In  apt  time  the  defendant^ 
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requested  the  Judge  to  instruct  the  Jury 
that,  while  the  law  presumes  malice  from 
the  use  of  a  deadly  weapon,  there  also  arises 
a  presumption  of  innocence  where  good 
character  is  proved,  and  the  burden  is  upon 
the  state  to  prove  beyond  a  reasonable  doubt 
the  guilt  of  the  defendants. 

It  must  be  admitted  that  these  prayers 
for  instruction  present  some  novel  views 
of  the  law.  But,  as  the  briefs  of  counsel 
disclose,  they  do  not  expect  us  to  entertain 
them  unless  we  are  prepared  to  overrule  a 
long  and  unbroken  line  of  decisions  of  this 
court  Counsel  admit  that:  "Our  courts 
are  committed  to  the  rule  that  the  use  of 
a  deadly  weapon  implies  malice,  and  under 
the  rule  it  would  be  murder  in  the  second 
degree;  nothing  further  .  appearing."  No 
principle  in  our  criminal  law  is  better  settled 
than  that  a  killing  with  a  deadly  weapon 
implies  malice,  and,  when  admitted  or 
proved,  the  prisoner  is  guilty  of  murder  in 
the  second  degree,  and  the  burden  rests  upon 
him  to  prove  the  facts  upon  which  he  relies 
for  mitigation  or  excuse,  to  the  satisfaction 
of  the  jury.  State  v.  Booker,  123  N.  C.  713, 
31  S.  E.  376;  State  v.  Hicks,  125  N.  C.  636^ 
34  S.  E.  247;   State  v.  Capps,  134  N.  C.  622, 

46  S.  E.  730;   State  v.  Clark,  134  N.  O.  686. 

47  S.  E.  36;  State  v.  Exum.  138  N.  C.  599, 
50  S.  E,  283. 

Exception  10  Is  based  upon  the  failure 
of  the  judge  below  to  instruct  the  jury  as 
to  the  application  and  effect  of  threats.  No 
request  along  this  line  was  submitted  by  the 
defendants.  An  omission  to  charge  on  a 
given  point. is  not  error,  unless  there  is  a 
prayer  to  instruct  thereon.  Justice  v.  Gallert, 
131 N.  C.  393, 42  S.  E.  850;  State  v.  Scott,  19  N. 
C.  35;  State  v.  Varner.  115  N.  C.  744.  20  S.  B. 
518;  State  v.  Groves,  119  N.  C.  822,  25  S.  E.  819. 

Exception  11  Is  directed  to  the  language 
of  the  court  in  charging  the  jury.  It  is 
perfectly  apparent,  and  could  not  be  mis- 
understood, that  the  judge  was  stating  only 
the  contentions  of  the  state,  as  he  likewise 
did  those  of  the  defendants,  and  there  is 
evidence  in  the  record  tending  to  support 
such  contentions.  But,  suppose  there  was 
not,  they  relate  to  murder  in  the  first  degree, 
and  the  defendants  have  been  acquitted  of 
that  crime. 

Exception  12:  The  court  charged  that.  If 
Clem  Worley  aided  and  abetted  Thomas 
Worley  in  an  assault  on  the  deceased,  then 
he  would  be  guilty  of  murder  in  the  second 
degree,  manslaughter,  or  excusable  homicide, 
accordingly  as  Thomas  was  guilty  or  ex- 
cusable, adding:  '*But  to  convict  Clem  the 
jury  must  be  satisfied  beyond  a  reasonable 
doubt  that  he  aided  and  abetted  his  brother. 
If  his  purpose  was  to  extricate  his  brother, 
he  would  not  be  guilty  of  any  offense."  We 
find  no  error  in  this  instruction.  State  v. 
Gooch,  94  N.  0.  987;  State  v.  Whitt,  113  N. 
<X  716,  18  S.  E.  715;  State  v.  Pinley,  118  N. 
C.  1161,  24  S.  E.  495;  State  v.  Jarrell  (at  this 
term)  53  8.  E.  127. 


There  is  also  lack  of  merit  in  the  remain- 
ing exceptions,  13,  14,  and  15,  and  it  Is  use- 
less to  discuss  them.  A  careful  study  of  the 
record  and  of  the  judge's  charge  convinces  us 
that  the  defendants  have  been  in  no  wise 
prejudiced  by  any  error  on  the  part  of  the 
court,  and  that  they  have  been  fairly  tried. 
The  judge  correctly  stated  the  law  as  to  mur- 
der in  its  two  degrees,  as  to  manslaughter, 
and  as  to  excusable  homicide,  and  the  verdict 
of  the  jury  is  supported  by  abundant  evi- 
denced 

No  error. 


(140  N.  C.  402) 

HOOKER  et  aL  v.  BRYAN  et  al. 

(Supreme  CV}urt  of  North  Carolina.    Feb.  27. 
1906.) 

1.  Wills— Constbuction—Vestino    of    Es- 
tate. 

Testatrix  devised  the  residue  of  her  real  es- 
tate to  H.  "upon  his  becoming  21  years  of  age," 
and  lent  the  same  to  her  sister  until  such  event. 
She  also  lent  to  such  sister  her  personal  prop- 
erty, in  trust  for  H.  until  he  became  21  years 
of  age.  Held,  that  the  clause  '*upon  his  be- 
coming 21  years  of  age"  should  be  construed 
merely  to  postpone  the  enjoyment  of  the  estate, 
which  was  a  remainder  vesting  in  H.  from  the 
date  of  testatrix's  death. 

2.  Remaindees— Death  of  Remaindbbuan — 
Effect. 

IVhere  the  enjoyment  of  a  vested  remainder 
devised  to  H.  was  postponed  until  he  attained 
the  age  of  21,  and  he  died  before  attaining 
such  age,  the  previous  dispositions  of  the  in- 
terest immediately  terminated,  and  the  right  of 
immediate  enjoyment  of  the  property  passed  at 
once  to  the  remainderman's  heirs  at  law  and 
next  of  kin. 

Appeal  from  Superior  Court,  Beaufort 
County;  Ward,  Judge. 

Submission  of  controversy  between  Ella 
B.  Hooker  and  others  and,  Elizabeth  Bryan 
and  others.  A  judgment  was  rendered  in 
favor  of  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Controversy  submitted  on  a  case  agreed. 
The  pertinent  facts  presented  by  the  record 
are  as  follows:  Caroline  Bonner  died, hav- 
ing made  her  last  will  and  testament,  dis- 
posing of  certain  real  and  personal  property 
and  the  parties  plaintiff  and  defendant  ar« 
claimants  under  said  wilL  The  rights  of 
the  parties  depend  upon  the  following  items 
in  said  will :  **ifS)  I  give  the  residue  of  my 
real  estate  to  my  beloved  nephew,  Roscoe 
Hooker,  upon  his  becoming  21  years  of  age, 
and  lend  the  same  to  my  beloved  sister,  Ella 
Bonner,  until  my  nephew,  Roscoe  Hooker, 
is  21  years  old.  (6)  I  lend  to  my  beloved 
sister,  Ella  Bonner,  the  mule  and  other  per- 
sonal property  upon  the  farm,  in  trust  for 
Roscoe  Hooker  until  he  becomes  21  years 
old.  (7).  I  give  to  my  beloved  nephew,  Ros- 
coe Hooker,  the  mule  and  any  other  per- 
sonal property  that  may  be  upon  the  farm." 
Roscoe  Hooker,  the  nephew,  died  after  the 
death  of  Caroline  Bonner,  and  before  be- 
coming 21  years  of  age,  and  the  plaintiffs 
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are  the  heirs  at  law  and  personal  represen- 
ts tiyee  of  said  Roscoe  Hooker.  The  de- 
fendants are  the  heirs  at  law  and  personal 
.  representatives  of  Caroline  Bonner,  the 
testatrix,  inclndlng  Blla  Bonner,  who  is 
one  of  the  heirs  at  law  and  next  of  kin  of 
Caroline  Bonner,  and  is  also  the  Ella  Hook- 
er mentioned  in  the  items  of  said  will.  On 
these  facts  the  question  submitted  was  as 
to  the  ownership  of  the  real  property  in 
Item  5,  and  of  the  personal  property  mention- 
ed in  items  6  and  7,  of  the  will,  and  there- 
upon the  court  adjudged  that  the  plaintifiTs, 
the  heirs  at  law  of  Roscoe  Hooker,  are  the 
owners  of  tbe  real  property  in  item  S,  and 
the  personal  representatives  of  said  Hooker 
are  the  owners  of  the  personal  property  in 
items  6  and  7,  from  which  Judgment  the 
defendants  excepted  and  appealed. 

Ward  &  Grimes  for  appellant  W.  C. 
Rodman  for  appellee. 

HOKE,  J.  (after  stating  the  case).  The 
words  **on  or  upon,"  when  affecting  the 
quality  of  an  estate  in  reference  to  the 
time  of  its  vesting  or  enjoyment,  are 
substantially  synonymous  with  "when." 
Adams  V.  Williams,  2  Watts  &  S.  (Pa.)  227; 
Womrath  v.  McOormick,  61  Pa.  504.  In  be- 
quests of  personal  property  these  words 
usually  import  a  condition,  and,  unless  ex- 
plained or  controlled  by  some  expressions  or 
other  provisions  of  the  will,  they  are  an- 
nexed as  conditions  precedent  to  the  sub- 
stance of  the  gift  and  render  the  Interest 
contingent  This  has  been  the  doctrine  in 
the  English  courts  since  the  case  of  Han- 
som V.  Graham,  6  Vesey,  239,  and  is  well 
established  here.  Giles  v.  Franks,  17  N. 
C.  521;  De  Vane  v.  Larkins,  56  N.  C.  877. 
While  several  modem  text-writers  of  ap- 
proved excellence  and  many  decisions  seem 
to  give  these  words  the  same  significance  in 
reference  to  devises  of  real  and  bequests  of 
personal  property,  the  older  authorities 
hold  that  in  respect  to  realty  "when  and 
upon"  import  usually  a  condition  subsequent 
determinative  of  the  estate  according  to  the 
terms  of  the  condition,  and  that  in  the 
meantime  the  estate  would  vest  Lewis,  Blk. 
513,  note  144;  Roper  on  Legacies,  voL  2,  p. 


The  distinction  has  no  practical  bearing 
on  the  case  before  us  and  it  is  therefore 
not  desirable  to  dwell  upon  it,  nor  is  it 
necessary  to  determine  if  the  same  now 
exists;  for  all  of  the  authorities  are  agreed 
that  both  as  to  real  and  personal  property 
"when  and  upon"  may  be  so  explained  and 
controlled  by  other  expressions  and  provi- 
sions of  the  will  that  they  do  not  import  a 
condition  at  all,  but  simply  refer  to  the 
time  of  enjoyment,  and  that  the  interest 
conferred  will  vest  at  the  testator's  death 
to  be  possessed  and  enjoyed  at  the  time  In- 
<licated.  In  1  Roper  on  Legacies,  386,  the 
doctrine  is  thus  expressed:  "But  all  these 
and  itmilar  words  may  be  so  explained  and 


controlled  by  the  context  of  the  will  as  not 
to  prevent  the  legacies  from  vesting  before 
the  happening  of  the  events  upon  which 
they  are  payable.  In  such  instances,  the 
intention  of  the  testator's  will  predominates 
over  technical  words  and  expressions,  when 
it  is  declared  and  appears  from  a  sound 
rational  construction  of  the  will."  And  the 
decisions  In  this  and  other  jurisdictions 
support  the  doctrine  as  stated.  Guyther 
V.  Taylor,  38  N.  G.  323;  Fuller  v.  Fuller, 
68  N.  C  223;  Sutton  v.  West.  77  N,  C.  429. 
In  pursuance  of  the  principle  above  stated, 
the  decisions  have  established  that  where  an 
estate  or  interest  is  bequeathed  or  devised 
to  one  upon  his  becoming  21  years  of  age, 
or  when  he  becomes  21,  and  in  the  mean- 
time the  property  is  given  to  a  parent, 
guardian,  or  trustee  for  the  legatee's  benefit, 
in  such  case  the  interest  will  vest  at  the 
death  of  the  testator.  Roper,  387;  Green 
V.  Green,  86  N.  C.  547.  "For,"  says  Mr. 
Roper,  "since  the  whole  Interest  In  the  fund 
is  given  in  one  way  or  the  other  to  or  for 
the  benefit  of  the  legatee,  it. could  not  be 
the  testator's  intention  to  make  it  contingent 
whether  the  legatee  should  have  the  absolute 
interest  That  interest  is  split  into  two 
parts.  Till  one  period  it  is  given  to  the 
guardian  or  trustee,  and  at  the  other  it  is 
given  to  the  legatee.  The  reason  why  it 
was  not  given  sooner  to  the  legatee  was 
from  regard  to  his  convenience,  because 
under  age.  Hence  it  is  apparent  that  the 
words  were  annexed  only  to  the  payment, 
and  not  to  the  gift"  And  so,  when  the 
property  is  given  beneficially  to  a  stranger, 
the  same  result  follows.  "For,"  says  the 
same  author  (page  392),  "in  such  case  the  per- 
son to  whom  the  absolute  property  is  limited 
will  take  an  immediate  vested  interest  in  the 
subject  since  such  bequests  are  in  the  na- 
ture of  remainders,  the  rule  as  to  which  is 
that  the  interests  of  the  first  and  subse- 
quent takers  vest  together.  It  is  clear 
that  the  testator  intended  to  give  immedi- 
ately the  capital  to  the  person  in  remainder, 
postponing  the  enjoyment  only  till  the  ar- 
rival at  a  particular  age."  2  Underbill  on 
Wills,  S  896;  E*uller  v.  Fuller,  and  Guyther  v. 
Taylor,  supra ;  Perry  v.  Rhodes,  6  N.  C.  142; 
Roome  v.  Phillips,  24  N.  Y.  465.  In  Perry 
T.  Rhodes  it  is  said:  "And  it  has  been  held 
that  where  the  immediate  interest  is  given 
either  to  a  stranger  or  the  legatee  himself, 
such  a  case  proves  an  exception,  because 
it  explains  the  reason  why  the  time  of  pay- 
ment was  postponed  and  is  perfectly  con- 
sistent with  an  intention  in  the  testator 
that  the  legacy  should  immediately  vest." 
And  in  Guyther  v.  Taylor  It  Is  said:  "To 
these  considerations  is  to  be  added  another 
important  one,  which  is  that  the  testator 
disposes  of  the  negroes  until  the  period  at 
which  they  are  to  be  divided,  consequently 
the  whole  subject,  the  corpus,  is  given  away 
for  different  purposes,  so  that  the  interests 
given  to  the  children  are  in  the  nature  of 
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remainders,  and  the  tenn  tbus,  though  gen- 
erally a  word  of  condition,  makes  in  this 
case  only  the  commencement  of  the  remain- 
der." 

Applying  these  principles  to  the  case  at 
bar,  they  are  decisive  in  favor  of  the  ruling 
of  the  lower  court.  As  to  the  personal 
property,  the  entire  intervening  interest  is 
given  to  a  trustee  for  Roscoe  Hooker  until 
he  becomes  21  years  of  age,  and  then  to  him 
absolutely;  and  to  the  real  estate,  the  in- 
tervening interest  is  given  to  Ella  Bonner 
until,  etc  Transposing  the  words  in  item 
5  of  the  will,  the  reading  of  the  same  would 
be,  "I  lend  my  real  estate  to  Ella  Bonner  un- 
til my  nephew,  Roscoe  Bonner,  is  21  years 
of  age,  and  upon  his  becoming  21  years  of 
age  the  property  is  devised  to  him,"  and 
constitutes  a  vested  remainder.  In  Words 
and  Phrases  Judicially  Defined,  voL  8,  p. 
7493,  the  principle  is  stated  as  follows: 
"When  used  as  a  devise  of  a  remainder  limit- 
ed upon  a  particular  estate  and  terminable 
on  an  event  which  may  necessarily  happen, 
•when*  will  be  construed  to  relate  merely 
to  the  time  of  enjoyment  of  the  estate  and 
not  to  the  time  of  vesting**— citing  numer- 
ous authorities.  The  facts  stated  in  the 
case  agreed  do  not  disclose  whether  the 
period  has  arrived  when  Roscoe  Hooker 
would  have  attained  the  age  of  21,  had 
he  lived;  but  the  authorities  seem  to  hold 
that  in  a  case  like  the  present,  on  the  death 
of  the  i:emainderman,  the  previous  disposi- 
tion of  the  interest  terminates,  and  the 
heirs  at  law  and  next  of  kin  of  the  re- 
mainderman have  a  right  to  the  Immediate 
enjoyment  of  the  property.  1  Fearne  on 
Remainders,  244;  Mansfield  v.  Duggard,  1 
Eq.  Abridged  Cases,  195,  cited  with  approval 
in  Johnson  v.  Baker,  7  N.  C.  318,  9  Am.  Dec. 
e05. 

There  is  no  error,  and  the  Judgment  of 
the  court  below  is  affirmed. 

Affirmed. 

BROWN,  J.,  did  not  sit  on  the  hearing 
of  this  appeaL 

a40  N.  C.  866)  ' 

LIPSCHUTZ  V.  WEATHERIiT  ft  TWIDDY. 

(Supreme  Court  of  North  Carolina.    Feb.  27, 
1906.) 

1.  Evidence— Best  and  Secondaby-^^obbks- 
pondence. 

Where,  in  an  action  for  the  price  of  goods 
sold,  defendants  introduced  plaintiff's  telegram 
calling  for  an  answer,  one  of  the  defendants 
was  properly  required  to  answer  as  a  witness 
whether  he  sent  plaintiff  a  telegram  in  answer 
to  the  one  so  introduced,  in  the  language 
required  by  plaintiff's  telegram. 

2.  SaIJCS— AOBESMENT  FOB    RESCISSION—CoN- 
8IDEBATI0N. 

Plaintiff  contracted  to  sell  cigars  on  certain 
terms  exclusively  to  defendants  in  certain  ter- 
ritory. Defendants  having  failed  to  make  pay- 
ments within  10  days  as  required,  plaintiff 
notified  them  of  his  election  to  rescind,  and 
refused  to  make  farther  sal^s  to  defendants 
ezoepC  on  different  terms  i^edfied  in  the  notice 


of  rescission,  and  on  defendants  agreeing  to  the 
cancellation  of  the  previous  contract.  Held, 
that  defendants*  consent  to  such  rescission  in 
order  to  obtain  further  shipments  of  cigars,  in- 
stead of  relying  on  a  suit  for  an  alleged  breach 
of  plaintiffs  contract,  was  based  on  a  sufficient 
consideration,  and  was  therefore  binding  on 
them. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent  Dig.  Sales,  $  259.] 

8.  Same— Action  fob  Bbeach. 

The  contract  having  been  rescinded  by  mu- 
tual consent,  defendants  could  not  thereafter 
recover  thereon  damages  sustained  prior  to  the 
breach. 

(Ed.  Note. — For  cases  in  point,* see  vol.  43, 
Gent.  Dig.  Sales,  S  260.] 

Appeal  from  Superior  Court,  Pasquotank 
County;   Shaw,  Judge. 

Action  by  B.  Lipschutz  against  Weatherly 
ft  Twiddy.  From  a  judgment  tor  plaintiff, 
defendants  appeal.    Affirmed. 

Plaintiff  sued  for  the  recovery  of  the  price 
of  cigars  sold  and  delivered  to  defendants 
on  July  10,  1904.  Defendants  admitted  the 
sale  and  price,  and  set  up  a  counterclaim 
for  damages  for  breach  of  contract  The 
evidence  material  to  the  establishment  and 
breach  of  the  contract  was  in  writing.  On 
September  2,  1901,  plaintiff  and  defendants 
entered  into  a  contract  whereby  plaintiff 
agreed  to  sell  to  defendants  cigars  of  a  cer- 
tain brand  at  $30  per  thousand,  in  lots  of 
5,000.  ''Terms  of  sale,  <»ish  in  ten  days 
from  shipment,  less  2  per  cent  discount  I 
agree  to  give  said  W.  &  T.  exclusive  con- 
tract of  the  44  cigars  in  all  territory  in 
North  Carolina  lying  east  of  the  Atlantic 
Coast  Line  R.  B.  Any  orders  received  by 
me  from  that  territory  shall  be  turned  over 
to  said  W.  &  T.  The  said  W.  &  T.  agree 
to  advertise  said  cigars,  I  furnishing  mat- 
ter. This  contract  shall  be  binding  so 
long  as  said  W.  ft  T.  push  the  sale  of  said 
cigars."  On  May  28,  1904,  plaintiff,  by  his 
attorneys,  wrote  defendants  that  by  reason 
of  noncompliance  with  the  terms  of  the  con- 
tract on  their  part  he  "has  repudiated  same, 
and  in  future  will  only  sell  such  cigars  to 
you  as  you  may  order,  on  the  same  terms 
and  conditions  as  they  will  ship  the  same 
to  any  other  persons  in  your  territory." 
The  breach  alleged  by  plaintiff  was  the 
failure  by  defendants  to  make  payments  in 
10  days.  On  June  2,  1904,  plaintiff  wrote 
defendants,  referring  to  the  letter  of  his  at- 
torneys of  May  28th,  saying,  "and  therefore, 
of  course,  we  will  make'  you  no  more  ship- 
ments under  that  contract  We  shall  be 
more  than  pleased  at  any  time  in  the  future 
to  sell  you  any  of  our  cigars  which  you  may 
desire.  However,  you  can  no  longer  have 
absolute  territory,  and  In  the  future  we  will 
sell  goods  to  whomsoever  we  please  in  the 
territory  formerly  controlled  by  you.  •  •  • 
If  you  care  to  handle  our  cigars  on  these 
terms,  we  shall  be  pleased  to  fill  any  orders 
which  you  may  furnish.  We  will  not  how- 
ever, in  the  future  t^ve  you  tuaj  commich 
sions  OQ  any  goods  ordered  by  any  parties 
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In  the  territory  formerly  controlled  by  you, 
and  we  reserve  the  right  to  ship  and  sell  to 
whomsoever  we  please."  After  some  fur- 
ther correspondence  plaintiff,  on  June  6, 
1904,  declined  to  fill  an  order  of  defendants 
until  defendants  sent  to  him  a  telegram 
dictated 'by  plaintiff,  in  these  words:  "We 
agree  to  cancellation  of  previous  contract 
Ship  goods  as  per  terms  of  your  last  letter 
to  us."  Defendant  Weatherly  was  asked, 
on  cross-examination,  whether  he  sent  plain- 
tiff telegram  in  language  above  quoted.  The 
telegram  was  not  produced,  nor  was  its  ab- 
sence accounted  for.  Defendants'  objection 
being  overruled,  he  answered  affirmatively, 
to  all  of  which  defendants  duly  excepted. 
Defendant  Weatherly  testified  that  prior  to 
May  28,  1904,  they  had  complied  with  the 
contract;  had  advertised  the  cigars;  gave 
up  handling  other  cigars;  that  they  were 
wholesale  dealers  in  groceries,  cigars,  and 
tobacco;  had  salesmen  on  the  road  selling 
to  their  customers;  furnished  them  with 
sample  boxes  to  give  away;  worked  this 
cigar  almost  exclusively;  had  built  up  a 
good  trade.  On  a  few  occasions  checks  were 
not  sent  in  10  days;  heard  no  complaint 
from  plaintiff.  Defendants  sold  the  cigars 
for  $35  per  thousand.  Telegram  was  sent 
in  reply  to  one  from  plaintiff  of  June  9, 1904. 
Defendants  introduced  evidence  showing 
sales  of  cigars  by  plaintiff's  salesmen  within 
the  territory  east  of  the  Atlantic  Coast  Line 
Railroad  prior  to  May  28,  1904.  Plaintiff 
introduced  no  evidence.  The  court  charged 
the  Jury  that  if  they  believed  the  evidence 
they  should  answer  the  second  Issue  "Yes," 
and  the  fifth  and  sixth  "Nothing."  Defend- 
ants excepted.  The  Jury  having  answered 
the  Issues  as  directed  by  the  court,  Judgment 
was  signed  for  plaintiff  to  which  defendants 
duly  excepted  and  appealed. 

Aydlett  &  Bhringhau3  fcr  appellant.  Pru- 
den  &  Pruden,  Shephard  &  Stepherd,  and 
W.  A.  Garr,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts). 
Defendants'  first  exception,  pointed  to  the 
submission  of  the  second  issue,  is  presented 
upon  their  exception  to  his  honor's  charge, 
and  will  be  considered  in  that  connection. 
The  second  exception  to  the  admission  of 
defendant  Weatherly's  statement  that  he 
sent  the  telegram  in  reply  to  plaintiflTs  of 
June  9,  1904,  cannot  be  sustained.  The  de- 
fendants having  introduced  plaintiff's  tele- 
gram, calling  for  an  answer,  it  was  clearly 
competent  to  elicit  from  him  whether  or  not 
he  answered  the  telegram.  There  is  no  rule 
of  law  requiring  the  agreement  to  rescind  or 
cancel  such  a  contract  as  existed  between  the 
parties  to  be  evidenced  by  any  writing. 
Certainly  the  defendant,  having  shown  a 
notice  on  the  part  of  plaintiff  that  he  had 
elected  to  rescind,  could  have  been  asked 
the  general  question  whether  defendants  as- 
sented to  the  rescission.  If  any  question 
had   arisen  in  regard  to  the  terms  or  lan- 


guage of  the  telegram,  it  would  have  been 
necessary  to  produce  it  or  to  account  for  Its 
absence.  The  testimony  simply  showed,  by 
the  admission  of  defendant  Weatherly,  that 
he  sent  a  telegram  in  the  language  suggested 
by  plaintiff.  The  exception  cannot  be  sus- 
tained. 

The  real  controversy  between  the  parties  is 
presented  by  defendant's  contention:  (1) 
That,  conceding  the  facts  to  be  as  shown  by 
the  correspondence,  there  was  no  valid  re- 
scission of  the  original  or  substitution  by 
new  contract,  for  that  the  agreement  to 
rescind  is  not  supported  by  any  valuable 
consideration.  (2)  That,  if  there  was  a  re- 
scission by  mutual  consent,  their  right  to 
recover  damages  sustained  prior  to  the 
breach  was  not  waived  or  surrendered.  It  is 
well  settled  that  a  contract  may  be  dis- 
charged by  an  express  agreement  that  it 
shall  no  longer  bind  either  party.  This  is 
usually  and  correctly  termed  a  rescission. 
It  Is  equally  well  settled  that  such  an  agree- 
ment to  operate  as  a  discharge,  must  be  sup" 
ported  by  a  valuable  consideration,  which 
may  be  either  a  payment  in  money,  some- 
thing of  value,  or  by  a  release  of  mutual 
obligations  incurred  in  making  the  contract 
In  Brown  v.  Lumber  Co.,  117  N.  C.  287,  23 
S.  B.  253,  it  is  said:  "When  the  contract  is 
wholly  executory,  a  mere  agreement  between 
the  parties  that  it  shall  no  longer  bind  them 
is  valid;  for  the  discharge  of  each  by  the 
other  from  his  liabilities  under  the  con- 
tract is  a  sufficient  consideration  of  the 
promise  of  the  other  to  for^o  his  rights. 
♦  ♦  ♦  If  a  contract  has  been  executed  on 
one  side,  an  agreement  that  it  shall  no 
longer  be  binding,  without  more,  is  void  for 
wunt  of  a  consideration.  Clark  on  Cont  418. 
Of  the  several  methods  by  which  a  contract 
may  be  discharged,  one  is  by  substitution  of  a 
new  contract,  the  terms  of  which  differ  from 
the  original.  In  such  cases  the  release  of 
the  obligation  of  the  old  and  the  substitu- 
tion of  new  obligations  constitute  valuable 
considerations."  "It  is  also  now  well  set- 
tled that  ordinarily  a  written  contract,  be- 
fore breach,  may  be  varied  by  a  subsequent 
oral  agreement,  made  on  a  sufficient  con- 
sideration, as  to  the  terms  of  it  which  are 
to  be  observed  in  the  future.  Such  a  sub- 
sequent oral  agreement  may  enlarge  the  time 
of  performance,  or  may  vary  any  other  terms 
of  the  contract,  or  may  waive  and  discharge 
it  altogether."  Hastings  v.  Lovejoy,  140 
Mass.. 261,  2  N.  E.  776,  54  Am.  Rep.  462.  In 
McCreery  v.  Day,  119  N.  Y.  1,  23  N.  E.  198, 
6  L.  R.  A.  508,  16  Am.  St  Rep.  793,  Andrews, 
J.,  says:  "The  agreement  annulling  the 
prior  contract  Is  supported  by  an  adequate 
consideration.  The  new  obligation  which 
G.  assumed  under  the  contract  of  October 
25,  1882,  was  alone  a  sufficient  consideration. 
There  was  a  consideration,  also,  in  the  mu- 
tual agreement  of  the  parties  to  the  prior 
contract  which  was  still  executory,  although 
in  the  course  of  performance  to  discharge 
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eoch  other  from  reciprocal  obligations  tbere- 
under  and  to  substitute  a  new  and  different 
agreement  in  place  thereof.**  The  principle 
Is  well  Illustrated  in  Dreifus  Block  Ck).  v. 
Salvage  Co.,  104  Pa.  475,  45  Atl.  370,  75 
Am.  St.  Rep.  704. 

Assuming  that  the  determination  of  the 
plaintiff  to  rescind  the  contract,  as  communi- 
cated by  him  to  defendants  on  May  28th, 
was  a  breach  of  its  terms,  the  defendants 
may  have  stood  by  their  rights  under  the 
contract  and  sued  for  such  damages  as  they 
sustained.  Instead  of  doing  so,  they  desired 
to  continue  purchasing  cigars  from  plaintiff, 
who  refused  to  sell  on  any  other  terms  than 
an  assent  to  the  rescission.  The  defendants 
elected  to  assent  to  plaintiflPs  terms,  deeming 
it  conducive  to  their  interests  to  do  so.  The 
status  of  the  parties  at  this  time  is  well  il- 
lustrated by  what  is  said  by  Mr.  Justice  Dean 
in  Dreifus  Co.  v.  Salvage  Co.,  supra.  In 
speaking  of  the  breach  of  a  contract  by  de- 
fendant to  deliver  steel  at  a  fixed  price,  he 
said:  "Assimae  ♦  ♦  ♦  that  there  was  a 
distinct  declaration  that  the  company  would 
not  perform  its  contract;  still,  if  anything 
can  be  clear,  it  is  that  above  all  things  plain- 
tiff did  not  want  a  lawsuit  for  damages. 
At  that  stage,  their  damages  were  wholly  un- 
certain, depending  on  the  fluctuating  price 
of  steel.  They  did  know  they  wanted 
the ,  steel.  What  damage  they  might  want 
by  reason  of  defendant's  breach,  or  what 
they  might  sustain,  they  did  not  know.  In 
this  dilemma  they  sought  for  and  obtained 
a  new  contract  expressly  canceling  the  old. 
•  ♦  ♦  They  agreed  to  accept  a  fixed  quan- 
tity and  quality  of  merchandise  at  fixed 
times  and  prices,  instead  of  the  uncertain 
event  of  a  lawsuit."  In  Goebel  v.  Linn,  47 
Mich.  489,  11  N.  W.  284,  41  Am.  Rep.  723, 
plaintiff  had  made  a  contract  to  furnish 
defendant,  who  was  a  brewer,  ice  during  the 
season  at  a  fixed  price.  During  the  life  of 
the  contract  he  notified  defendant  that  he 
would  not  furnish  any  more  ice  unless  de- 
fendant paid  a  very  much  larger  price.  De- 
fendant, after  protesting,  assented  to  the 
change  in  price,  and  purchased  the  ice  at 
the  price  for  which  the  action  was  brought 
He  set  up,  as  a  defense,  that  the  note  for 
the  price  of  the  ice  was  without  considera- 
tion, etc.  Cooley,  J.,  said  that  the  defend 
ant  had  a  right  to  refuse  to  buy  ice  at  the 
advanced  price  and  sue  for  damages  for  the 
breach  of  the  contract  "But  defendants  did 
not  elect  to  take  that  course.  They  chose, 
for  reasons  which  they  must  have  deemed 
sufficient  at  the  time,  to  submit  to  the  com- 
pany's demand  and  pay  the  increased  price 
rather  than  rely  upon  their  strict  rights  un- 
der" the  existing  contract."  We  are  of  the 
opinion  that  the  defendants  elected  to  con- 
sent to  the  cancellation  or  rescission  of  the 
original  contract,  in  consideration  of  the  sub- 
stituted contract  by  which  plaintiffs  agreed 
to  sell  them  cigars  upon  the  terms  set  out 
in  the  letters  of  May  28  and  June  6^  1904, 


and  the  telegram  of  June  9th,  and  that  this 
consent  was  based  upon  a  valuable  consid- 
eration. 

The  defendants  say  that,  conceding  this 
to  be  true,  their  right  to  recover  damages 
which  had  accrued  prior  to  such  rescission 
was  not  affected  thereby.  Certainly  after  a 
contract  is  discharged,  either  by  rescission 
or  substitution  of  a  new  contract  no  action 
can  be  maintained  on  the  original  contract 
For  any  benefits  accruing  to  either  party  by 
part  performance  of  the  contract  unless  ex- 
pressly released,  an  action  as  upon  a  quan- 
tum meruit  if  it  be  labor  performed,  or  quan- 
tum yalebat  if  property  received,  may  be 
maintained.  It  is  not  upon  the  contract, 
but  upon  an  implied  assumpsit  In  Dreifus 
Co.  V.  Salvage  Co.,  supra,  it  is  said:  "The 
term  'cancellation  of  a  contract*  implies  a 
waiver  of  all  rights  thereunder  by  the  par- 
ties. If,  after  a  breach  by  one  of  the  par- 
ties, they  agreed  to  cancel  it  and  make  a 
new  contract  with  reference  to  its  subject- 
matter,  that  is  a  waiver  of  any  cause  grow- 
ing out  of  the  original  breach;  and  this  Is 
the  rule,  even  though  the  original  contract 
was  under  seal." 

We  have  discussed  the  case  upon  the  as- 
sumption that  the  plaintiff  made  the  first 
breach  of  the  contract  It  is  by  no  means 
clear  that,  upon  the  admitted  failure  by  de- 
fendants to  pay  the  bills  for  clgdrs  within  10 
days,  plaintiff  was  not  released  from  further 
performance  on  his  part  It  is  often  difficult 
to  say  when,  In  a  bilateral  contract  such  as 
this,  stipulations  are  of  the  essence  of  the 
contract  and  the  failure  to  perform  them  re- 
leases the  other  party  from  further  perform- 
ance. However  this  may  be,  there  was  cer- 
tainly sufficient  doubt  to  sustain  the  agree- 
ment to  rescind  or  substitute  a  new  contract 
It  is  well  settled  that  the  release  of  contro- 
verted claims  constitutes  a-  valuable  consid- 
eration. It  may  well  be  than  defendants  pre- 
ferred to  enter  into  the  new  contract  for  the 
purpose  of  securing  the  cigars  with  which  to 
supply  their  trade,  rather  than  engage  in 
litigation  of  doubtful  result  However  this 
may  be,  they  did  so  elect  and,  having  pro- 
cured the  cigars  upon  their  express  agree- 
ment to  rescind  the  original  contract  they 
have  no  just  right  to  complain  if  required 
to  do  so.  If  they  intended  receiving  any  de- 
mand for  damages,  common  fairness  re- 
quired them  to  say  so.  Upon  an  examina- 
tion of  the  entire  record,  we  find  no  error. 

The  judgment  must  be  affirmed. 


(140  N.  C.  437) 
JOHN  L.  ROPER  LUMBER  CO.  v.  ELIZA- 
BETH  CITY  LUMBER  OO. 

(Supreme  Court  of  North  Carolina.    Feb.  27, 
1906.) 

1.  Judgment — ^Res  Judicata — Matters  Con- 
cluded— Right  to  Damages. 

In  an  action  for  trespass  by  cutting  lumber, 
the  complaint  alleged  ownership  of  the  locus, 
while  the  answer  averred  ownerahip  in  defend- 
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ant  The  court  submitted  the  issues  of  title 
and  the  further  issue  of  whether  defendant  cut 
timber  "on  the  lands  described  in  the  com- 
plaint." Counsel  agreed,  by  stipulation,  that 
if  the  jury  should  answer  the  issue  as  to  title 
in  the  affirmative,  tho  fact  of  the  trespass 
should  be  taken  as  admitted,  and  the  amount 
of  the  damages  should  oe  ascertained  by  ref- 
erence. The  jury  answered  the  first  two  issues 
in  the  affirmative  and  the  third  in  the  negative. 
It  was  adjudged  that  plaintiff  was  entitled,  up- 
on the  agreement  of  counsel  and  the  verdict 
of  the  jury,  to  nominal  damages  and  costs. 
Held,  that  the  decision  was  a  bar  to  a  motion 
by  plaintiff  for  the  assessment  of  the  damages, 
occasioned  by  the  cutting  of  timber  by  defend- 
ant on  the  same  land  subsequent  to  the  com- 
mencement of  the  action. 
2.  Same. 

A  verdict  to  the  effect  that  defendant  had 
not  cut  timber  on. land  described  in  the  com- 
plaint, followed  by  a  judgment  of  the  court 
thereon,  is  conclusive,  though  there  was  a  re- 
port in  the  case  made  by  the  defendant  that 
timber  had  been  cut  on  the  land  in  question. 

Appeal  from  Superior  Court,  Camden 
County;  Shaw,  Judge. 

Action  by  the  John  L.  Roper  Lumber  Com- 
pany against  the  Elizabeth  City  Lumber 
Company.  From  an  order  denying  a  motion 
for  the  assessment  of  damages,  plaintiff  ap- 
peals.   Affirmed. 

This  cause  was  before  us,  on  appeal  by 
both  parties,  at  February  term,  1904  (135  N. 
C.  742,  744,  47  S.  E.  757)  and  again,  on  pe- 
tition to  rehear,  at  February  term,  1905  (137 
N.  C.  431,  49  S.  E.  946).  We  held  in  the 
first  of  the  above-reported  cases  that  the 
plaintiff  was  not  entitled  to  judgment  de- 
claring it  to  be  the  owner  of  the  land,  as  the 
recovery  of  the  land  was  not  the  object  con- 
templated when  the  suit  was  brought,  and 
was  not  within  its  intended  scope,  but  only 
the  recovery  of  damages  for  a  trespass  in 
cutting  and  removing  timber.  A  simple 
judgment  dismissing  the  action  was  directed 
to  be  entered  for  the  defendant  Plain- 
tiff filed  a  petition  to  rehear  the  case,  and 
we  then  held  that  there  was  error  in  the 
former  judgment,  and  that  plaintiff  was  en- 
titled, upon  the  agreement  of  counsel  and  the 
verdict  of  the  jury,  to  nominal  damages  and 
costs.  The  judge,  on  plaintiff's  motion,  had 
enjoined  the  defendant  from  cutting  timber 
on  the  land  in  dispute,  unless  it  should  give 
bond  to  pay  all  damages  the  plaintiff  sustain- 
ed by  reason  of  the  modification  of  the  order 
for  tlie  injunction.  The  bond  was  given  and 
the  defendant  was  thereupon  permitted  to 
continue  the  cutting  of  timber  on  the  land. 
When  the  case  was  aga^n  called  In  the  lower 
court  the  plaintiff's  counsel  moved  that 
Judgment  be  entered  for  nominal  damages 
and  costs,  according  to  the  mandate  of  this 
court  and,  further,  that  the  damages  sus- 
tained by  the  cutting  of  the  timber  since  the 
suit  was  brought  be  inquired  into  and  as- 
sessed by  a  jury  or  ascertained  by  a  refer- 
ence, as  was  proper,  and  that  it  have  judg- 
ment for  the  amount  so  ascertained.  This 
motion  was  denied,  and  plaintiff  excepted, 
and  the  case  la  again  brought  here  by  ap- 


peal of  the  plaintiff  from  the  order  denying 
Its  motion.  The  facts  are  so  fully  stated 
In  the  former  reports  of  the  case  that  it  is 
unnecessary  to  reproduce  them  here. 

W.  M.  Bond  and  W.  B.  Rodman,  for  ap- 
pellant   Aydlett  &  Ehrfnghaus,  ^or  appellee. 

WALKER,  J.  (after  stating  the  facts.) 
The  motion  of  the  plaintiff,  as  stated  in  the 
argument  before  us,  is  based  upon  the  con- 
tention that  the  former  judgment  for  nominal 
damages  and  costs  does  not  preclude  a  re- 
covery of  damages  accrued  since  the  action 
commenced,  as  in  an  action  of  trespass,  such 
as  this  is,  damages  can  only  be  assessed  to 
the  date  of  issuing  the  writ  or  summons,  and 
not  to  the  time  of  the  trial,  and  therefore 
no  inquiry  was  made  in  the  former  trial 
as  to  any  damage  sustained  since  the  action 
commenced.  He  relies  on  the  case  of  Jones 
V.  Kramer,  133  N.  C.  446,  45  S.  B.  827,  In 
support  of  this  position.  We  do  not  think 
that  decision  has  any  application  to  the  facts 
of  this  case.  Counsel,  as  it  appears,  agreed, 
before  the  trial  in  the  court  below,  that  if 
the  jury  should  answer  the  first  issue,  as  to 
title,  "Yes,"  the  fact  that  defendant  had 
trespassed  should  be  taken  as  admitted,  and 
the  amount  of  the  damages  should  be  ascer- 
tained by  a  reference  under  the  Code.  The 
jury  did  give  affirmative  answers  to  both  the 
first  and  second  issues,  which  related  to  the 
title,  or  ownership  of  the  land;  but  Judge 
Justice,  who  presided  at  the  trial,  submitted 
a  third  issue  as  follows:  "Has  the  defend- 
and  cut  timber  or  committed  other  acts  of 
trespass  on  the  lands  described  in  the  com- 
plaint and  Inside  the  Weeks  and  Valentine 
grants?"  To  this  issue  the  jury  responded 
in  the  negative.  In  referring  to  this  phase 
of  the  case,  this  court,  by  Douglas,  J.,  in 
ia5  N.  C,  at  page  743,  47  S.  E.  757,  said: 
"The  plaintiff  brought  a  civil  action  In  the 
nature  of  trespass,  alleging  its  ownership 
of  the  land  in  question  and  the  defendant's 
trespass  thereon.  The  jury  found  in  sub- 
stance that  the  plaintiff  owned  a  part  of 
the  lands  described  in  the  complaint,  but 
that  the  defendant  had  not  trespassed  upon 
those  particular  lands.  This  was  the  prac- 
tical result  of  the  verdict"  And  the  learned 
justice,  for  the  court,  then  added:  "And 
Its  legal  effect  was  to  entitle  the  defendant 
to  a  judgment  that  it  go  without  day  and 
recover  its  costs."  On  the  rehearing  we  prac- 
tically affirmed  what  was  first  said  by  the 
court  as  to  the  legal  effect  of  the  answer  to 
the  third  issue,  but  we  held  that  the  other 
part  of  the  decision,  which  we  have  just 
quoted,  did  not  give  proper  force  and  effect 
to  the  agreement  of  counsel,  and  the  general 
result  was  declared  to  be  that  plaintiff  was  en- 
titled to  recover  nominal  damages,  under  the 
agreement  and  the  finding  of  the  jury  upon  ttie 
first  and  second  issues,  but  that  it  was  not 
entitled  to  any  substantial  damages,  as  it 
was   perfectly   apparent,   from  the  Judge's 
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charge  and  the  response  to  the  third  issue, 
the  jury  had  found  that  plaintiff  had  failed 
to  show  that  its  paper  title  covered  the  locus 
in  quo,  or  that  any  actual  trespass  had  been 
committed  by  cutting  timber  or  otherwise. 

As  said  by  Justice  Douglas  for  this  court 
(135  N.  C.  743,  47  S.  El  757),  the  gravaman  of 
the  action  is  trespass.  Plaintiff  does  not  sue 
to  recover  the  land,  but  for  an  injury  to  his 
possession.  It  has  not  shown  it  was  in  actual 
possession  of  the  locus  in  quo  claiming  the 
same  as  its  own,  nor  is  there  any  pretense 
that  it  ever  had  any  such  possession  to  be 
invaded,  so  far  as  the  case  shows.  .  It  re-^ 
lied  upon  constructive  possession  arising  out 
of  its  alleged  title,  and  counsel  so  stated 
at  the  last  hearing,  as  they  had  previously 
done.  The  jury  have  found  that  while  plain- 
tiff has  title  to  the  land  described  in  the 
complaint,  because  the  grant  (referred  to 
therein)  and  mesne  conveyances  introduced 
by  it  at  the  trial  corresponded  with  the  de- 
scription set  out  in  the  complaint,  yet  the 
jury  have  gone  further  and  said  that  these 
papers  do  not  describe  the  land  upon  which 
the  timber  was  cut  and  upon  which  the  tres- 
pass is  alleged  to  have  been  committed. 
There  has  been  no  assessment  of  damages, 
nor  attempt  to  assess  them,  and  no  issue 
submitted  for  their  assessment  The  jury 
have  merely  found  that  there  has  been  no 
trespass,  and  there  must  be  a  trespass  be- 
fore there  can  be  any  assessment  of  damages. 
The  plaintiff  therefore,  has  lost  upon  the 
main  issue  in  the  case.  Again,  it  is  apparent 
that  the  plaintiff  sued  to  recover  damages 
for  cutting  timber  and  removing  the  same 
from  the  land  it  claims  to  own,  that  being 
the  sole  trespass  complained  of,  and  that 
the  acts  of  trespass  upon  which  the  suit  was 
originally  predicated  were  of  the  same  nature 
as  those  now  alleged  to  have  been  committed 
since  the  suit  was  commenced.  In  other 
words,  the  timber  from  the  beginning  has 
been  cut  upon  the  same  land.  The  plaintiff 
so  alleges  in  the  fourth,  fifth,  and  sixth  sec- 
tions of  the  complaint  The  specific  allega- 
tion in  those  sections  is  that  defendant  had 
cut  (before  the  suit  was  commenced)  and  is 
now  cutting  timber  on  the  land,  and,  more- 
over, will  continue  to  cut  timber  thereon  un- 
less restrained  by  the  court.  The  defend- 
ant admits  the  cutting  of  timber,  but  denies 
the  plaintiff's  ownership  of  the  land  on  which 
the  cutting  has  been  and  is  being  done,  and 
avers  ownership  in  itself.  So  that  the  issue 
was  squarely  joined  between  the  parties  as 
to  the  location  of  the  lands  described  in  the 
plaintiff's  grant  and  deeds.  The  jury,  an- 
swering the  third  issue,  under  instructions, 
not  only  not  assailed,  but  proper  in  them- 
selves, and  which  strictly  confined  their  con- 
sideration of  that  issue  to  the  question  of 
location,  have  found  that  the  plaintiff's  grant 
and  deeds  did  not  cover  the  locus  in  quo. 
We  do  not  see  why  this  finding  and  the  judg- 
ment of  the  court  in  accordance  therewith 
iB  not  a  complete  bar  to  the  prosecution  of 


any  further  suit  or  proceeding  for  the  re- 
covery of  damages.  Plaintiff  having  relied 
upon  its  title  as  giving  it  the  necessary  con- 
structive possession  to  maintain  this  action 
of  trespass  for  cutting  the  timber,  it  has,  so 
far  as  the  recovery  of  actual  or  substantial 
damages  is  concerned,  been  defeated  before 
the  jury  upon  the  vital  question  Involved  in 
the  case,  namely,  the  location  of  the  lands 
described  in  its  title  deeds  and  their  identi- 
fication with  those  upon  which  the  trespass 
is  alleged  to  haV^e  been  committed,  and,  but 
for  the  technical  advantage  gained  by  the 
agreement,  it  would  have  lost  everything. 

The  test  as  to  the  bar  of  a  previous  action 
is,  not  whether  the  damages  sought  to  be  re- 
covered are  different,  but  whether  the  cause 
of  action,  or  the  decisive  question  involved, 
is  the  same.  Gibbs  v.  Gruikshanks,  Li.  R. 
8  C.  P.  460.  A  judicial  determination  of  the 
issues  in  one  action  is  a  bar  to  a  subsequent 
one  between  the  same  parties  having  substan- 
tially the  same  object  in  view,  although  the 
form  of  the  latter  and  the  precise  relief 
sought  is  different  from  the  former.  Ed- 
wards V.  Baker,  99  N.  C.  258,  6  S.  B.  255; 
Tuttle  V.  Harrill,  85  N.  O.  456.  It  is  true 
that  the  act  of  entering  upon  land  and  cut- 
ting timber  constitutes  a  continuing  trespass 
for  which  successive  actions  may  be  brought; 
the  plaintiff  recovering  damages  in  each  to 
the  date  of  his  writ.  Jones  v.  Kramer,  133 
N.  C.  446,  .45  S.  B.  827;  Moore  v.  Love,  48 
N.  G.  215.  But  this  principle  does  not  ap- 
ply, so  as  to  prevent  a  bar,  where  the  plain- 
tiff has  failed  to  prove  the  unlawful  entry, 
or  to  show  his  possession,  either  actual  or 
constructive,  of  the  land  upon  which  he  al- 
leges the  defendant  trespassed;  and  the  jury 
have  found  and  the  court  adjudged  in  this 
case  that  the  plaintiff  has  no  title  to  the 
land  upon  which  to  base  a  constructive  pos- 
session, which  was  his  sole  reliance.  Brown 
y.  Lake,  29  Ohio  St  64.  Having  joined 
issue  upon  this  question,  so  essential  to  be 
established  in  its  favor  in  order  to  warrant 
a  recovery  of  damages,  and  having  lost,  it 
will  not  now  be  heard  to  assert  what  is  prac- 
tically and  in  legal  contemplation  the  same 
title  and  right  but  must  abide  the  legal  con- 
sequences of  the  verdict  and  judgment 
against  it  The  rule  is  that  a  point  once 
determined  between  the  parties  or  their 
privies  cannot  again  be  brought  in  question, 
and  the  former  decision  may  be  relied  upon 
as  an  estoppel  in  any  cause  of  action  that 
may  thereafter  be  tried  involving  the  same 
point  Gay  v.  Stancell,  76  N.  G.  369;  Bige- 
low  on  Estoppel  (5th  Ed.)  p.  10;  Yates  v. 
Yates,  81  N.  G.  397;  Jones  v.  Beaman,  117 
N.  G.  259,  23  S.  B.  248,  In  matters  not 
whether  we  treat  the  former  adjudication  as 
a  bar  or  as  a  strict  estoppel  (Isler  v.  Harri- 
son, 71  N.  G.  64).  the  legal  effect  is  the  same, 
as  either  is  of  conclusive  force  upon  the  ques- 
tion decided.  As  said  in  McElwee  v.  Black- 
well,  101  N.  G.,  at  page  195,  7  S.  B.,  at  page 
895.  "the  title  U  determined  and  this  effectu- 
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ally  defeats  the  action."  At  the  former 
trial  the  fundamental  and  essential  fact 
of  the  plaintiff's  case,  upon  wl^ch  It  based  Its 
claim  for  damages,  was,  as  we  have  shown, 
found  against  it,  and  the  law  forbids  further 
litlgaUon. 

We  do  not  construe  the  defendant's  or  the 
inspector's  reports  of  timber  cut  as  do  the 
plaintiff's  counsel;  but,  even  if  the  defend- 
ant had  reported  the  timber  as  haying  been 
cut  on  the  land  described  in  the  complaint, 
the  law  will  not  permit  that  fact,  nor  the 
terms  of  the  orders  made  in  the  cause,  to 
outweigh  the  deliberate  verdict  of  a  jury 
upon  that  question,  followed,  as  it  was,  by  a 
Judgment  of  the  court  thereon.  Fanshaw  v. 
Fan8haw,44  N.  G.  169;  Yar borough  v.  Har^ 
ris,  14  N.  G.  40.  Q^ie  motion  of  the  plain- 
tiff is  for  the  assessment  of  damages  accrued 
since  the  action  was  commenced;  that  is,  of 
course,  for  damages  which  have  accrued  in 
like  manner  as  those  which  were  alleged  to 
have  been  sustained  prior  to  the  date  of  the 
summons.  To  allow  this  would  be  to  give 
the  plaintiff  two  chances  to  establish  its  case 
and  to  recover,  not  as  much,  it  is  true,  as 
it  would  have  done  if  it  had  succeeded,  in- 
stead of  failed,  in  showing  the  justice  of 
its  claim*  but  still  something  of  the  same 
kind  and  depending  upon  the  same  asserted 
right  or  title  which  the  Jury  had  found  did 
not  in  fact  exist  We  hold  that  the  effect 
of  the  former  decision  is  to  bar  the  plain- 
tiff'F  recovery  of  damages. 

No  error. 


a4o  N.  a  891) 

SHEPARI>  V.  SUFFOLK  &  C.  R.  GO. 

(Supreme  Court  of  North  Carolina.    Feb.  27, 
190«.) 

1.  Railroad   —  Constructton   —   Cattle 
Guards. 

Revisal  1905,  9  2601,  requiring  railroads, 
passing  through  inclosed  lands,  to  construct 
and  maintain  cattle  guards  at  the  point  of  en- 
trance upon  and  exit  from  said  lands,  applies 
to  lots  in  a  town  and  to  land  in  stock  law  terri- 
tory, as  well  as  to  tracts  of  land  in  the  coun- 
try and  in  territory  in  which  the  stock  law  is 
not  in  force. 

[Bd.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Railroads,  S§  815-318.] 

2.  SAifE — Rights  in  Land — Dekds. 

A  deed  conveying  land  to  a  railroad  for  a 
right  of  way  gives  the  railroad  no  more  rights 
than  it  would  have  acquired  to  such  land  by 
condemnation. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Oent.  Dig.  Railroads,  $  163.] 

Appeal  from  Superior  Court  Chowan  Coun- 
ty;   Ward,  Judge. 

Action  by  W.  B.  Shepard  against  the  Suf- 
folk ft  Carolina  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
/Lffirmed. 

Pruden  &  Pruden,  for  appellant  0.  S. 
Vann,  for  appellee. 

CLARK,  C.  J.  The  plaintiff  owned  a  lot 
o;  two  acres  in  the  town  of  Edenton,  which 


was  inclosed  and  used  by  him  to  pasture  cows 
and  horses.  He  conveyed  a  right  of  way 
through  it  to  defendant  railroad  company, 
who  tore  down  the  fence  beyond  the  right 
of  way  and  failed  to  erect  a  cattle  guard  at 
the  entrance  and  exit  to  the  lot  The  plain- 
tiff sued  for  damages  to  the  fence  and  for 
failure  to  erect  cattle  guards.  There  was 
evidence  that  the  rental  value  of  the  lot  was 
reduced  from  $4  to  ^  per  month  by  the  fail- 
ure to  erect  such  guards.  It  was  in  evidence 
that  the  ordinances  of  the  town  forbade  live 
stock  from  running  at  l&rge  therein.  The 
defendant  asked  the  court  to  charge  that  in 
view  of  such  ordinance  the  defendant  was 
not  required  to  erect  cattle  guards  at  th«e 
entrance  to  and  exit  from  the  plaintiff's  lot. 
The  court  refused  to  so  charge,  and  the  ex- 
ception to  such  refusal  is  the  sole  point  pre- 
sented, for  the  defendant  does  not  resist  that 
part  of  the  verdict  which  assessed  $15  for 
damages  to  the  fence,  but  appeals  from  the 
assessment  of  $26  damage  from  failure  to 
put  in  the  cattle  guards. 

Revisal  1905,  §  2601,  reads  as  follows: 
"Every  Incorporated  company  owning,  operat- 
ing or  constructing,  or  which  shall  hereafter 
own,  operate,  or  construct  or,  any  company 
which  shall  be  hereafter  incorporated  and 
shall  own,  operate,  or  construct  any  railroad 
passing  through  and  over  the  land  of  any 
person  now  inclosed  or  which  may  hereafter 
become  inclosed,  shall  at  its  own  expense 
construct  and  constantly  maintain  in  good 
and  safe  condition  good  and  sufficient  cattle 
guards  at  the  point  of  entrance  upon  and 
exit  from  said  inclosed  lands,  and  they  shall 
also  make  and  keep  in  constant  repair  cross- 
ings to  any  plantation  road  thereupon.  Every 
such  corporation  which  shall  fail  to  erect 
and  constantly  maintain  such  cattle  guards 
and  crossings  shall  be  guilty  of  a  misde- 
meanor and  fined  in  the  discretion  of  the 
court  and  further  liable  in  action  for  dam- 
ages to  the  party  aggrieved."  The  defendant 
contends  that  this  statute  does  not  apply  to 
a  lot  in  town  nor  to  stock  law  territory,  but 
there  is  nothing  in  the  statute  that  discrimi- 
nates between  town  and  country,  nor  between 
stock  law  and  non-jtock  law  territory,  and 
the  courts  are  not  empowered  to  write  any 
discrimination  into  the  statute.  The  adop- 
tion of  the  stock  law  does  not  abrogate  in 
such  locality  a  general  statute  or  rule  of  law. 
Roberts  v.  Railroad,  88  N.  C.  562.  The  fact 
that  stock  are  not  allowed  to  run  at  large 
In  Edenton  made  It  all  the  more  imperative 
that  the  defendant  should  put.  up  cattle 
guards  where  its  track  passed  through  the 
fences  of  plaintiff's  pasture,  else  stock  could 
not  be  confined  therein  and  the  pasture  would 
become  worthless  for  such  purpose. 

The  defendant  contends  that  it  will  be  a 
burden  if  railroad  companies  are  compelled 
to  put  up  cattle  guards  wherever  they  cross 
the  line  of  every  small  lot  in  town.  Few 
lot  owners  will  demand  that  this  be  done, 
and  if  It  should  prove  an  unjust  burden  there 
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ts  a  ready  remedy  by  application  to  the  Leg- 
islature to  amend  the  statute.  Here,  If  the 
plaintiff's  two-acre  pasture  were  In  the  coun- 
try, It  would  not  be  contended  the  defendant 
should  not  put  in  cattle  guards.  We  fall 
to  perceive  any  reason  why  the  plaintiff's 
pasture  shall  be  destroyed  with  Impunity,  by 
failure  to  put  in  a  cattle  guard  to  keep  in 
his  cows  and  horses,  merely  because  the  pas- 
ture lies  inside  the  town  limits.  The  deed 
to  the  right  of  way  gives  the  defendant  no 
more  rights  than  he  would  have  acquired 
by  condemnation.  Hodges  v.  Telegraph  Ca, 
133  N.  C.  233,  45  &  E.  572. 
No  error. 


(140  N.  C.  429) 

CHERRY  ▼.  LAKE  DRUMMOND  CANAL  & 
WATER    CO. 

(Supreme  Court  of  North  Carolina.    Feb.  27, 
1906.) 

1.  Trespass — Permanent  Damaok  to  Rsal 
Estate — Action  by  Reversioner. 

A  reversioner,  having  neither  possession 
nor  right  of  possession,  may  maintain  trespass 
on  the  case  for  a  trespass  causing  permanent 
damage  to  the  estate  committed  by  a  stranger. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Reversions,  S  9;  voL  46,  Cent.  Dig. 
Trespass,  §S  32-37.] 

2.  Parties — Waiver  of  Defect. 

Where,  in  an  action  by  the  owner  of  two- 
thirds  of  the  reversionary  interest  in  real  es- 
tate for  trespass  causing  permanent  damage 
to  the  estate,  defendant  entered  a  general  de- 
nial, the  right  to  require  that  all  persons  so 
interested  be  joined  as  parties  was  waived. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  37, 
Cent.  Dig.  Parties,  §S  167-170.] 

3.  Appeal — Harmless  Error — Instructions. 

Where  an  action  for  trespass  to  real  es- 
tate was  barred,  the  error  of  the  court  in 
charging  that  the  evidence  did  not  show  any 
damage  was  harmless. 

4.  Limitation  of  Actions — Injury  to  Real 
Property. 

An  action  against  a  canal  company  for  in- 
juries to  the  reversionary  interest  in  real  es- 
tate, occasioned  by  it  throwing  dirt  on  the  land 
in  widening  its  canal,  is  barred  in  three  years, 
bv  the  express  provisions  of  Revisal  1905,  S 
395,  subsec  3;  and  section  394,  establishing 
the  period  of  limitations  at  5  years  for  dam- 
ages to  land  occasioned  by  a  railroad  in  the 
construction  of  its  road,  applies  only  to  actions 
against  railroads. 

Appeal  from  Superior  Court,Camden  Coun- 
ty; Shaw,  Judge. 

Action  by  W.  A.  Cherry  against  the  Lake 
Drummond  Canal  &  Water  Company.  From 
a  Judgment  of  nonsuit,  plaintiff  appeals. 
Affirmed. 

Plaintiff,  owning  two-thirds  of  the  rever- 
sionary interest  in  fee,  after  the  life  of  Mrs. 
Kate  Cherry,  in  a  house  and  lot  abutting  on 
the  canal  of  defendant,  brought  this  action, 
alleging  that  defendant,  in  widening  and 
deepening  its  canal  in  the  years  1898  and 
1899,  had  wrongfully  and  negligently  thrown 
sand  and  dirt  upon  and  around  the  said 
house  and  lot,  causing  great  and  permanent 
damage  to  the  same.    Neither  the  life  tenant. 


Mrs.  Kate  Cherry,  nor  the  owner  of  the  other 
third  of  the  reversion  were  parties,  and  the 
action  was  brought  to  recover  for  permanent 
damage  to  plaintiff's  interest  in  the  property. 
Defendant  denied  that  it  had  wronged  or  in- 
jured plaintiff  or  his  interest,  and  pleaded 
the  statute  of  limitations  in  bar  of  plaintiff's 
demand.  There  was  evidence  of  plaintiff 
tending  to  show  that  in  the  years  1896  and 
1899  the  defendant  company,  a  corporation 
for  constructing  and  operating  a  canal  in 
North  Carolina  and  Virginia,  had  widened 
and  deepened  Its  canal,  and  in  so  doing  liad 
thrown  sand  and  mud  on  the  plaintiff's  prem- 
ises and  so  embanked  it  upon  and  around  the 
house,  situated  thereon,  that  when  it  rained 
the  said  house  was  virtually  in  a  mud  hole, 
and  by  reason  of  said  wrong  and  injury  the 
premises  had  become  almost  valueless,  the 
house  being  unrentable  and  uninhabitable, 
and  the  damage  thereto  was  from  $1,200  to 
$1,500;  that  the  alleged  wrong  was  done  by 
the  defendant  in  1898  and  1899.  There  was 
evidence  of  the  defendant  tending  to  show 
that  the  damage  was  not  so  great  in  amount 
as  the  plaintiff  claimed,  and  also  to  the  effect 
that  the  embankment  of  sand  and  mud  which 
caused  the  injury  could  be  removed.  On  the 
pleadings  there  were  four  issues  framed  for 
submission  to  the  Jury,  as  follows:  (1)  Is 
the  plaintiff  the  owner  of  the  land  described 
as  alleged?  (2)  Did  the  defendant  wrong- 
fully and  unlawfully  injure  the  plaintiff's 
land  as  alleged?  (3)  If  so,  what  permanent 
damage  to  the  land  has  the  plaintiff  sus- 
tained? (4)  Is  the  plaintiff's  cause  of  action 
barred  by  the  statute  of  limitations?  At  the 
close  of  the  testimony  the  court  intimated 
that  it  would  charge  the  Jury  that,  upon  all 
the  evidence,  if  believed,  they  should  answer 
the  first  Issue,  "Yes;  two  undivided  thirds 
subject  to  the  life  estate";  the  second  issue, 
"Yes";  and  the  third  issue  "Nothing."  The 
plaintiff  excepted,  and  upon  this  Intimation 
submitted  to  a  nonsuit,  and  appealed. 

Aydlett  ft  Ehringhaus.  for  appellant 
Pruden  &  Pruden  and  Shepherd  ft  Shepherd, 
for  appellee. 

HOKE,  J.  (after  stating  the  case).  It 
has  been  settled  by  several  decisions  of  this 
court  that  the  facts  disclosed  in  the  foregoing 
testimony  amount  to  an  actionable  wrong  on 
the  part  of  the  defendant  company  towards 
the  owner  of  the  injured  property.  Mullen 
V.  Canal  Co..  130  N.  C.  496,  41  S.  B.  1027,  61 
L.  R.  A.  833;  Pinnix  v.  Canal  Co.,  132  N.  C. 
124,  43  S.  E.  578.  And  the  same  authorities 
declare  that,  when  the  damage  is  -of  a  per- 
manent character,  recovery  may  be  had  in 
one  action  for  the  entire  wrong.  Mullen  v. 
Canal  Co.,  130  N.  C.  at  page  505,  41  S.  E. 
at  page  1030  (61  L.  R.  A.  833).  It  is  also  an 
established  principle  that,  where  there  has 
been  a  trespass  committed. on  real  property, 
causing  permanent  damage  which  impairs 
the  value  of  the  inheritance,  the  owner  of  the 
remainder  of  the  reversion  can  maintain  an 
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action  for  the  wrong  done  to  his  estate  and 
interest  He  could  not  maintain  the  technical 
action  of  trespass,  because,  as  said  in  Latham 
?.LumberCo.,139  N.  C.  9,  51  S.  B.  780,  he  has 
neither  the  possession  nor  the  right  thereto; 
but  he  could  maintain  an  action  of  trespass 
on  the  case  if  the  wrong  was  done  by  a 
stranger,  and  of  waste  or  action  in  the  na- 
ture of  waste  If  done  by  the  owner  of  a  par- 
ticular estate.  28  Am.  &  Eng.  Enc.  (2d  Ed.) 
575,  622 ;  Burnett  v.  Thompson,  51  N.  0.  210. 
Ordinarily,  when  the  remainder  or  reversion 
Is  held  by  co-owners,  the  alleged  wrongdoer 
might  by  demurrer  require  that  all  persons 
so  interested  should  be  joined.  But  in  this 
case,  the  defendant  having  entered  a  general 
denial,  any  defect  of  parties  which  may  have 
existed  is  waived;  and,  if  permanent  damage 
is  shown  impairing  the  value  of  the  inherit- 
ance, the  plaintiff,  as  owner  of  two-thirds  of 
the  reversion  after  the  life  estate  of  Mrs. 
Kate  Cherry,  has  a  right  of  action  for  the 
full  amount  of  damage  done  to  his  two-thirds 
interest  in  the  property.  Burnett  v.  Thomp- 
son, supra;  Putney  v.  Lapham,  10  Gush. 
(Mass.)  232;  Thompson  v.  Hoskins,  11  Mass. 
419.  The  action,  then,  is  well  brought,  so  far 
as  the  parties  in  interest  are  concerned. 

The  court  is  also  Inclined  to  the  opinion 
that  the  judge  below  committed  an  error  in 
the  charge  proposed  by  him  on  the  third 
issue — ^that  addressed  to  the  question  of  per- 
manent damage.  There  seems  to  have  been 
evidence  to  be  considered  by  the  jury  tend- 
ing to  show  permanent  damage.  This  Intima- 
tion of  his  honor  was  very  likely  an  inadver- 
tence, and  intended  by  him  for  the  fourth 
issue — ^that  as  to  the  statute  of  limitations. 
Very  certain  it  is,  however,  that  the  judg- 
ment of  nonsuit  should  not  be  disturbed;  for, 
though  it  should  be  established  and  declared 
by  a  verdict  that  permanent  damage  has  been 
done  to  the  plaintiflfs  estate  and  interest,  it  is 
perfectly  clear,  both  from  the  allegations  of 
the  plaintiflF  and  the  uncontroverted  facts, 
that  the  plaintiff's  cause  of  action  is  barred 
by  the  three-year  statute  of  limitations.  The 
statute  being  properly  pleaded,  the  error  as 
to  permanent  damage,  if  any  was  committed 
to  the  plaintiff's  prejudice,  was  harmless, 
and  no  good  would  result  by  awarding  a  new 
trial.  In  2  Am.  &  Eng.  Enc  PI.  &  Pr,  499, 
we  find  it  stated  that  "appellate  courts  deal 
with  judicial  acts,  and  it  would  not  avail  to  re- 
verse a  ruling  or  judgment  correct  on  the  rec- 
ord, though  it  may  be  founded  on  an  er- 
roneous  reason."  And  again.  In  the  same 
volume,  at  page  500:  "This  system  of  ap- 
peals is  founded  on  public  policy,  and  appel- 
late courts  will  not  encourage  litigation  by 
reversing  judgments  for  technical,  formal, 
or  other  objections  which  the  record  shows 


could  not  have  prejudiced  the  appellant's 
rights."  The  decided  cases  in  this  and  other 
jurisdictions  support  this  position.  In  Butts 
V.  Screws,  95  N.  C.  215,  Ashe,  J.,  for  the  court 
says:  "A  new  trial  will  not  be  granted  when 
the  action  of  the  trial  judge,  even  if  erro- 
neous, could  by  no  possibility  Injure  the  ap- 
pellant" See,  also,  Ratliff  v.  Huntly,  27  N,  C. 
545;  Fry  v.  Bank,  75  Ala.  473.  The  opinion 
also  finds  support  in  the  case  of  Shacklef  ord 
V.  Staton,  117  N.  C.  73, 23  S.  E.  101,  where,  on 
motion,  a  cause  was  dismissed  when,  the  stat- 
ute having  been  properly  pleaded,  the  facts 
stated  in  the  complaint  showed  that  the  cause 
of  action  was  barred  by  the  statute  of  limita- 
tions. According  to  the  allegations  of  the 
complaint  and  the  uncontroverted  facts,  the 
entire  wrong  was  done  In  the  years  1898  and 
1899.  The  action  was  Instituted  on  August 
24,  1903.  The  statute  of  limitations  which 
applies  (Revlsal  1906,  $  395,  subsec.  3)  de- 
clares that  an  action  of  this  character  is 
barred  in  three  years.  The  plaintiff  there- 
fore can  in  no  event  recover,  and  any  error 
on  the  third  issue  was  harmless. 

It  is  urged  that  chapter  224,  p.  297, 
Pub.  Laws  1895,  established  a  period  of 
five  years  as  the  limitation,  and  that  in  Mul- 
len V.  Canal  Co.,  130  N.  C.  505,  41  S.  B. 
1027,  61  L.  R.  A.  833,  the  court  applied  this 
statute  to  actions  like  the  present;  but  this 
is  a  misconception  of  the  opinion  referred  to. 
This  statute  (chapter  224,  pi  297,  Laws  1895), 
brought  forward  in  the  Revlsal  of  1905  as 
section  394,  which  established  the  period  of 
limitation  at  five  years,  in  express  texms  ap- 
plies only  to  actions  against  railroad  com- 
panies, and  the  courts  have  no  authority  to 
extend  its  provisions  to  actions  of  a  different 
character.  The  language  of  the  learned 
judge  who  wrote  the  opinion  in  Mullen's 
Case,  supra,  is  as  follows:  "While  chapter 
224,  p.  297,  Laws  1895,  applies  only  to  rail- 
roads, yet,  as  the  court  has  extended  the 
rule  of  permanent  damages  to  both  com- 
panies and  telegraphs,  under  the  principle 
laid  down  in  Ridley  v.  Railr6ad,  118  N.  C. 
996,  24  S.  E.  730,  32  L.  R.  A.  708,  we  see  no 
reason  why  It  should  not  apply  equally  to 
canals."  It  will  thus,  be  observed  that  the 
court  here  only  declared  that  it  would  ex- 
tend the  rule  of  permanent  damages  to  ac- 
tions against  the  defendant  company  accord- 
ing to  the  principles  announced  and  exploited 
in  Ridley's  Case  and  as  contemplated  by  the 
statute  in  reference  to  railroads,  but  did  not. 
and  did  not  Intend  to,  extend  the  application 
of  the  statute  or  the  period  of  limitation 
therein  established  to  cases  not  contained  in 
its  provisions. 

There  Is  no  reversible  error  presented,  and 
the  judgment  of  nonsuit  is  affirmed. 


140 


63  SOUTHBASTBRN  REPORTER. 


(N.G 


(140  N.  C.  452) 

ORESENT  HOSIERY  CO.  ▼.  MOBILE  COT- 
TON  MILLS. 

(Supreme  Court  of  North  Carolina.    March  6, 
1906.) 

1.  Sales — Breach  or  Oontbact — Actions — 
Measure  of  Damages. 

Defendant  contracted  to  sell  to  plaintiff 
75,000  pounds  of  yarn,  to  be  delivered  in  week- 
ly shipments.  Defendant,  in  August,  1902,  com- 
menced delivering  yam  at  the  rate  of  1,000 
pounds  a  week,  but  owing  to  difficulties  in  pro- 
curing hands  it  delivered  only  about  40,000 
pounds  up  to  April,  1904,  when  it  refused  to 
make  further  deliveries.  During  the  period  of 
delivery  defendant  requested  forbearance  in 
failing  to  deliver  the  specified  quantity  per 
week,  and  renewed  his  promise  to  deliver. 
Plaintiff  acquiesced,  and  the  time  for  delivery 
was  postponed.  Held  that,  in  an  action  by 
plaintiff  for  failure  to  make  further  deliveries, 
the  measure  of  damages  was  the  difference  be- 
tween the  market  and  contract  price  of  the 
yam  at  the  date  of  defendant's  refusal  to  make 
further  deliveries. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent  Dig.  Sales,  §§  1174-1201.] 

2.  Appeal — Harmless  Error — Instructiows. 

A  judgment  will  not  be  reversed  for  error 
in  a  portion  of  an  instruction  on  the  measure 
of  damages,  where  there  is  nothing  in  the  record 
to  show  that  the  party  complaining  was  preju-- 
diced  thereby. 

[Ed.  Note. — For  cases  in  point,  see  toL  8, 
Cent.  Dig.  Appeal  and  Error,  S  4047.] 

Appeal  from  Superior  Court,  Halifax 
County ;   Peebles,  Judge. 

Action  by  the  Cresent  Hosiery  Company 
Against  the  Mobile  Cotton  Mills.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

There  was  evidence  tending  to  show  that 
on  or  about  August  1,  1902,  defendants  con- 
tracted to  sell  and  deliver  to  plaintiff  75,000 
pounds  of  cotton  yarn ;  25,000  at  14%  cents 
per  pound,  and  50,000  at  14%  cents  per  pound. 
That  defendant,  from  time  to  time  thereafter, 
delivered  under  the  contract  39,992  pounds, 
leaving  a  balance  undelivered  of  35,078 
pounds,  for  non-delivery  of  which  the  present 
action  was  instituted.  That  the  contract 
evidently  contemplated  that  the  yam  was  to 
be  delivered  in  weekly  shipments,  no  definite 
amount  being  specified  for  each  week,  and 
defendant  had  conmienced  shipping  at  the 
rate  of  1,000  pounds  per  week,  but,  owing  to 
difficulties  in  procuring  bands  and  cotton, 
had  been  irregular  about  it,  and  between  the 
time  the  contract  was  entered  into  and  April 
16,  1904^  had  delivered  to  plaintiff  the  said 
amount  of  39,992  pounds,  which  had  been  re- 
ceived as  delivered  under  the  contract;  and 
on  that  date  defendant  wrote  to  plaintiff  and 
refused  to  make  any  further  delivery.  The 
correspondence  between  the  parties  during 
the  period  covered  by  the  deliveries  which 
were  made  shows  that  at  various  times,  when 
there  were  delays  and  failures  in  the  ship- 
ments, defendants  would  write  to  plaintiff 
explaining  that  these  failures,  etc.,  were  ow- 
ing to  scarcity  of  hands,  etc,  but  stating  that 
the  drawback  would  be  overcome,  and  ex- 
pressing the  intention  to  resume  shipinento 


and  keep  right  up  with  plaintiff's  orders. 
Plaintiff,  while  requesting  shipments  of  yarn, 
accepted  the  various  explanations,  in  one  let- 
ter expressing  empathy  with  defendants'  dif- 
ficulties about  the  hands  and  continuing  the 
contract  relation  between  the  parties.  There 
was  evidence  to  the  effect  that  the  market 
price  of  these  yams  had  continuously  and 
steadily  increased  from  the  date  of  the  con- 
tract till  the  time  when  same  ^as  broken  on 
April  16,  1904,  and  on  that  date  the  market 
price  at  the  place  of  delivery  was  22^  cents, 
and  continued  at  that  price  during  the  month 
of  ApriL  There  was  also  evidence  to  the  ef- 
fect that  some  time  after  receiving  the  letter 
of  April  16th,  plaintiff  had  bought  to  r^lace 
the  cotton  yams  not  delivered,  25,000  pounds 
of  yam  at  22%  cents,  and  later,  the  remain- 
ing 10,078  pounds  at  20  cents  per  pound. 
This,  from  the  testimony,  seems  to  have  been 
some  months  after  the  termination  of  the  con- 
tract The  court  charged  the  jury  that  if  the 
evidence  was  believed  there  was  a  breach  of 
contract  and  the  damage  was  the  difference 
between  the  market  and  the  contract  price 
of  the  yarn  at  the  date  of  the  termination  of 
the  contract  by  letter,  April  16,  1904.  De- 
fendant excepted.  There  was  a  verdict  in 
favor  of  the  plaintiff  assessing  its  damage 
at  $2,630.85.  The  plaintiff  having  only  claim- 
ed in  its  pleading  and  demanded  judgment 
for  $2,000,  and  the  court  having  declined  to 
permit  an  amendment  to  the  pleadings  en- 
larging the  plaintiff's  demand,  there  was 
judgment  on  the  verdict  for  $2,000  and  inter^ 
est  and  the  defendant  excepted  and  ap- 
pealed. 

Day,  Bell  &  Dunn  and  Murray  Allen,  for 
appellant  Kitchin,  Smith  &  Kitchin,  W.  B. 
Daniel,  and  B.  L.  Travis,  for  appellee. 

HOKE,  J.  (after  stating  the  case).  The 
exceptions  in  this  appeal  which  require  con- 
sideration are  addressed  to  the  charge  of  the 
court  on  the  issue  as  to  damages.  The  de- 
fendant contends  that  this  is  a  contract  for 
delivery  of  goods  in  installments,  and  that 
the  court  below  committed  an  error  Ui  fixing 
April  16,  1904,  when  the  breach  of  contract 
was  recognized  as  entire,  as  the  time  when 
the  amount  of  damage  should  be  estimated: 
whereas  he  should  have  fixed  upon  the  suc- 
cessive periods  when  there  was  a  failure  to 
deliver  the  weekly  Installments  as  a  correct 
rale,  and  that  on  a  market  which  was  con- 
stantly advancing  the  rule  adopted  worked  to 
his  prejudice  to  the  extent  of  several  hundred 
dollars.  The  various  exceptions  of  the  de- 
fendant are  addressed  to  that  single  question. 

It  is  undoubtedly  the  general  rule  that  on 
a  failure  by  the  bargainor  to  deliver  goods 
having  a  market  value,  the  measure  of  dam- 
age is  the  difference  between  the  contract 
price  and  the  market  value  "at  the  time  when 
and  place  where  It  should  have  been-  deliver- 
ed." 2  Sedg.  Dam.  §  734;  2  Sutherland  on 
Damages,  $  651;  Clements. v.  State,  77  N.  C. 
142;   Coal   Co.   v.   Ice   Co.,   134   N.   C.   674 
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il  S.  E.  llC;  Saxe  v.  Lumber  Co.,  159 
N.  T.  878,  54  N.  B.  14.  And  where,  by  the 
terms  of  the  contract,  the  goods  are  to 
be  delivered  by  Installments  or  at  stated 
periods,  the  time  of  delivery  will  be  the 
date  for  the  delivery  of  each  install- 
ment successively;  the  damage  being  the 
aggregate  of  these  differences  estimated  as 
of  these  respective  dates,  and  interest  where 
allowed.  Sutherland,  supra,  I  651;  Wood's 
Mayne  of  Damages,  §  206 :  Brown  v.  Buller, 
Law  Rep.  7  Exch.  319;  Furnace  Co.  v. 
Cochi-an  (C.  C.)  8  Fed.  463.  And  this  rule 
generally  obtains,  though  the  last  period  for 
delivery  had  not  elapsed  when  the  action  was 
brought  or  the  cause  tried.  Roper  v.  John- 
ston, Law  Rep.  0.  P.  No.  8,  p.  167.  Where, 
however,  the  date  of  deliviery  has  been  post- 
poned by  agreement  of  the  parties  or  at  the 
request  of  the  bargainor  and  for  his  con- 
venience, acquiesced  in  and  assented  to  by  the 
bargainee,  in  such  case  the  time  of  delivery 
will  be  at  the  subsequent  date,  and  the 
damages  estimated  as  of  that  date.  Sedg. 
supra,  §  737;  Paige  on  Cont.  §  1589;  Sum- 
mers V.  Hibbard,  153  III.  102,  88  N.  E.  899, 
46  Am.  St  Rep.  872;  Iron  &  Metal  Co.  t. 
Hlrsch,  94  111.  App.  579;  Hill  v.  Smith,  84  Vt 
625;  Traik  v.  Hamburger,  70  N.  H.  458,  48 
Atl.  1087  f  Ogle  V.  Earl  Vane,  Law  Rep.  Q.  B. 
No.  3,  p.  271;  Hickman  v.  Haines,  Law  Rep. 
C.  P.  No.  10,  p.  595.  In  Paige  on  Contracts, 
supra,  it  Is  said :  '*Aud  if  the  time  of  dellv- 
ery  is  postponed  by  mutual  consent,^  the  time 
fixed  by  the  last  postponement  is  the  time  at 
which  the  damages  shculd  be  estimated." 
hi  Iron  ic  Metal  Co.  v.  Hirsch,  supra,  it  Is 
said:  "The  performance  by  appellant  was 
postpv.*Ted  from  time  to  time  by  promises  to 
dell\.r.  Tteec  promises  extended  over  the 
period  from  the  time  when  delivery  was  due 
by  the  terms  of  the  contract  until  the  time 
of  the  settlement  by  the  appellee  of  the  claim 
for  damages  agplnst  him  and  the  bringing  of 
the  saW*  And  the  damages  were  assessed 
at  a  subsequ^^nr  period.  In  Ogle  v.  Vane, 
supra.  It  was  held  tb«»t :  •*The'"e  was  evidence 
from  which  the  Jury  might  Infer  that  the 
plaintiff's  delar  was  at  the  defendant's  re- 
quest, that,  as  the  evidence  went  to  show, 
not  a  new  contract,  but  simply  a  forbearance 
by  tb«  plaintiff  at  the  defendant's  request,  the 
statute  of  frauds  did  not  apply,  and  the 
plaintiff  was  entitled  to  a  verdict  for  the  full 
afionnt  of  damages."  As  will  be  noted,  this 
was  a  case  involving  a  question  on  the 
statute  of  frauds,  but  it  is,  we  think,  also  an 
apt  authority,  on  the  point  here  presented, 
that,  where  delivery  Is  postponed  by  de- 
fendant's request  and  for  his  convenience, 
the  date  of  estimating  the  damages  will  be 
fixed  at  the  subsequent  date.  Hickman  y. 
Hainv. ',  supra,  is  to  like  effect 

We  are  of  opinion  that  the  correct  inter- 
pretation of  the  correspondence  and  conduct 
of  tfaj  parties  show  that  there  was  a  request 
for  forbearance  on  the  part  of  the  defendant 
accompanied  by  renewed  promises  to  deliver, 


acquiesced  In  and  assented  to  by  the  plaintiff, 
which  resulted  in  postponing  the  time  for  de- 
livery originally  agreed  upon.  Thus,  In  the 
letter  of  June  8,  1903,  the  defendant  writes : 
"We  are  due  you  on  your  order,  after  this 
shipment  of  May  30,  of  58,866  pounds.  We 
have  been  very  short-handed  In  our  mill,  and 
we  are  away  behind  on  all  our  orders  on  that 
account;  but  we  are  making  every  effort  to 
get  more  hands,  and  as  soon  as  we  can  do  that 
and  get  out  our  full  production,  we  will  then 
be  able  to  make  you  more  frequent  shipments, 
and  we  will  be  glad  to  do  so  as  soon  as  it  is 
possible  for  us  to  do  it  [Signed]  Mobile 
Cotton  Mills,  M.  W.  Dunlap,  Pres."  And  on 
July  10, 1903 :  "We  have  had  a  great  deal  of 
machinery  standing  because  we  did  not  have^ 
the  hands  to  run  it,  and  as  you  understand 
if  we  cannot  get  the  yarn  made,  we  cannot 
ship  It  However,  we  will  keep  right  behind 
your  order  and  make  a  special  effort  to  get 
you  off  a  shipment^  with  as  little  delay  as 
possible."  Signed  as  above.  And  on  June 
13,  1908 :  '-'We  will  request  the  railroad  com- 
pany to  trace  the  shipment  we  made  you  on 
June  30  and  hope  It  will  reach  you  promptly. 
We  will  also  make  you  another  shipment  on 
your  order  as  soon  as  we  possibly  can.  We 
are  still  very  short-handed  in  our  mill  on  ac- 
count of  sickness  among  our  hands,  and  are 
away  behind  on  all  of  our  orders  on  that  ac- 
count and  we  do  not  think  it  is  going  to  be 
possible  for  us  to  ship  you  2,000  pounds  week- 
ly, as  you  have  requested,  and  If  our  hands 
are  sick  and  we  cannot  get  the  yarn,  it  is  a 
matter  beyond  our  control.  We  will  keep 
right  behind  your  order  and  do  the  very  best 
we  possibly  can  for  you,  but  the  situation 
does  not  seem  to  be  Improving  any,  with  us 
regarding  our  hands,  and  It  seems  to  be  im- 
possible to  get  any  more  at  this  season  of  the 
year,  though  we  have  made  every  effort  to 
get  them  and  we  doubt  If  we  will  be  able  to 
get  any  more  for  several  months  yet  as  the 
place  from  which  we  can  get  our  new  hands  Is 
from  the  country,  and  they  all  have  little 
crops  now  which  they  will  not  leave  until 
they  have  gathered  them.  We  expect  to  ship 
you  every  pound  due  you  on  your  order,  and 
will  make  the  shipments  as  soon  as  we 
possibly  can,  and  with  as  little  delay  as  pos- 
sible." Signed  as  above.  This  evidence 
brings  the  case  clearly  within  the  principle 
stated,  and,  as  to  all  deliveries  due  at  the 
time  the  contract  was  recognized  as  broken, 
there  is  no  error  in  the  charge  of  the  judge 
below.  This,  we  think,  disposes  of  the  appeal 
for,  according  to  our  estimate,  all  of  the 
deliveries  were  past  due  at  the  time  the  con- 
tract relation  was  severed,  on  April  16  1904. 

The  defendant,  however,  contends  that  by 
the  terms  of  the  original  contract  five  or  six 
of  the  weekly  installments  were  still  due  on 
April  16,  1904,  and  that  as  to  these  the  gen- 
eral rule  should  be  applied. 

If  this  fact  be  conceded,  it  could  not  avail 
the  defendant  It  would  Indeed  show  that 
there  was  error  in  the  charge  as  to  the  por- 
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tion  of  yarn  remaining  andelivered,  for,  as 
held  in  Roper  v.  Johnston,  supra,  the  rule 
which  fixes  the  date  of  each  installment,  as 
the  determinative  period,  applies  to  failures 
after,  as  well  as  before,  an  entire  breach  of 
contract;  and,  as  to  yam  remaining  un- 
delivered, there  has  been  neither  forbearance 
nor  renewed  promise.  But  the  verdict  and 
judgment  will  not  be  disturbed  on  this  ac- 
count, because  neither  the  case  nor  the  rec- 
ord affords  any  means  of  showing  that  the 
defendant's  rights  were  in  any  way  prej- 
udiced. So  far  as  appears,  there  was  no  de- 
cline in  the  price  of  yarns  from  April  16tli 
till  the  time  when  the  contract  would  have 
expired ;  but  the  evidence  tends  to  show  the 
contrary.  As  to  yarns  remaining  undeliver- 
ed, therefore,  and  without  evidence  of  any  de- 
cline in  price,  it  cannot  be  seen  that  the  error, 
if  committed,  has  worked  any  harm  to  the 
defendant's  cause.  As  held  in  Cherry  y. 
Canal  Co.  (at  this  term)  ^3  8.  E.  138,  in  or- 
der to  constitute  reversible  error,  it  must 
appear  that  the  appellant's  rights  have  in 
some  way  been  prejudiced  by  the  action  of 
the  court  below. 

This  does  not  appear  in  the  present  case, 
and  the  judgment  below  Is  affirmed. 


(141  N.  C.  726) 

STATE  V.  MORGAN. 

(Supreme  Court  of  North  Carolina.    Feb.  27, 

1906.) 

1.  Bastardy — ^FAii.nBB  to  Give  Bond — Im- 
prisonment— Right  to  Discharge. 

Revisal  1905,  §  1915,  authorizing  the  dis- 
charge upon  certain  procedure  of  every  puta- 
tive father  of  a  bastard  committed  for  failure 
to  give  bond  or  pay  money  for  the  maintenance 
of  the  child,  and  every  person  committed  for 
the  fines  and  costs  of  any  criminal  prosecution, 
is  modified  by  the  later  enactments  contained 
in  sections  1352,  1355,  providing  that,  when  any 
county  has  made  provision  for  the  working  of 
convicts  upon  the  public  roads,  all  insolvents 
imprisoned  for  nonpayment  of  costs  in  criminal 
cases  may  be  retained  in  imprisonment  and 
worked  on  public  roads  until  they  have  repaid 
the  county  to  the  extent  of  half  the  fees 
charged  against  each  county  for  each  person 
taking  the  insolvent  oath,  and  as  so  modified 
section  1915  does  not  apply  to  counties  in 
which  provision  is  made  for  working  convicts 
on  the  roads. 

2.  Constitutional  Law — Imprisonment  fob 
Debt — Bastardy  Proceedings. 

Revisal  1905,  §  262,  providing  that,  when 
in  bastardy  proceedings  the  putative  father 
shall  be  charged  with  costs  or  the  payment  of 
money  for  the  support  of  bastard,  the  court 
may  sentence  such  putative  father  to  the  house 
of  correction,  etc.,  is  not  objectionable  as  au- 
thorizing imprisonment  for  debt. 

[Ed.  Note. — For  cases  in  point,  see  vol.  0, 
Cent.  Dig.  Bastards,  $  211 ;  vol.  10,  Cent.  Dig. 
Constitutional  Law,  S  151%.] 

3.  Bastardy— Failure  to  Pay  Costs — Sen- 
tence— Labor  on  Public  Roads. 

Under  Revisal  1905.  |§  1352.  1355,  au- 
thorizing the  county  commissioners  to  work 
upon  the  public  highways  any  person  impris- 
oned for  failure  to  enter  into  bond  for  keeping 
the  peace  or  for  good  behavior,  or  who  fail  to 
pay  the  costs  adjudged  against  them,  and  mak- 
ing it  the  daty  of  the  judge,  where  any  county 


has  made  provisions  for  the  working  of  con- 
victs upon  the  public  roads,  to  sentence  to  im- 
prisonment at  hard  labor  on  the  public  road 
persons  imprisoned  for  nonpayment  of  costs  in 
criminal  cases,  etc,  defendant  in  bastardy  pro- 
ceedings cannot  be  sentenced  to  labor  on  the 
public  roads;  there  being  no  express  authority 
for  such  a  sentence,  and  such  proceedings  not 
being  criminal  proceedings. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Moore,  Judge. 

Charles  Morgan  was  imprisoned  for  fail- 
ure to  give  bond  pursuant  to  a  judgment 
against  him  in  bastardy  proceedings,  and 
filed  a  petition  to  be  discharged  from  cus- 
tody. From  a  judgment  granting  the  peti- 
tion, the  state  and  the  relatrix  appeal.  Af- 
firmed. 

The  Attorney  General  and  J.  G.  L.  Har- 
ris, for  the  State. 

CLARK,  C.  J.  The  defendant,  tried  be- 
fore a  justice  of  the  peace  on  a  charge  of 
bastardy  upon  the  complaint  of  the  mother 
of  the  child,  did  not  deny  the  paternity, 
and  was  therefore  adjudged  to  pay  her  $50, 
allowance  (Revisal  1905,  §  254)  for  the  main- 
tenance of  the  child,  a  penny  fine,  and  $3.80, 
costs  of  the  action,  and  to  give  bond  in  the 
sum  of  $100,  with  surety,  to  indemnify  the 
county  against  any  and  all  charges  for  the 
maintenance  of  the  bastard  child.  This 
judgment  was  In  accordance  with  sections 
254  and  259  of  the  Revisal  of  1906.  The 
judgment  further  provides:  "And  in  de- 
fault of  ^uch  payments  and  of  the  execution 
of  said  bond  that  he  be  committed  to  the 
house  of  correction  of  Wake  county  for  the 
term  of  ten  months,  with  authority  to  the 
commissioners  of  said  county  to  work  him 
on  the  public  roads  of  the  county,"  etc. 
Section  262  of  the  Revisal  provides:  *'In 
all  cases  arising  under  this  chapter  when 
the  putative  father  shall  be  charged  with 
costs  or  the  payment  of  money  for  the  sup- 
port of  a  bastard  child,  and  such  putative 
father  shall  by  law,  be  subject  to  be  com- 
mitted to  prison  in  default  of  paying  the 
same,  it  shall  be  competent  for  the  court 
to  sentence  such  putative  father  to  the 
house  of  correction  for  such  time,  not  ex- 
ceeding twelve  months,  as  the  court  may 
deem  proper:  Provided  that  such  person 
or  putative  father,  at  his  discretion,  instead 
of  being  commited  to  prison  or  to  the  house 
of  correction,  may  bind  himself,  as  an  ap- 
prentice to  any  person  whom  he  may  s^ 
lect,"  etc.,  "the  price  obtained  shall  be  paid 
to  the  county  treasurer."  The  defendant 
did  not  comply  with  the  order  of  the  court, 
nor  accept  the  option  given  him  to  bind 
himself  as  an  apprentice  to  some  person 
selected  by  himself.  Tlierpupon  the  sen- 
tence to  "ten  months  in  the  liouse  of  cor- 
rection" became  operative,  if  there  was 
sucli   "house  of  correction." 

The  Revisal  1905,  §  1352,  authorizes  the 
county  commissioners  to  work  upon  the  pub- 
lic works,  highways,  and  streets  any  persons 
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imprfsoued  In  Jail  "upon  conviction  of  any 
crime  or  misdemeanor  or  who  may  be  com- 
mitted to  Jail  for  failure  to  enter  Into  bond 
for  keeping  the  peace,  or  for  good  behavior, 
and  who  fail  to  pay  the  costs,*'  provided 
"such  prisoner  or  convict  shall  not  be  de- 
tained beyond  the  time  fixed  by  the  Judg- 
ment of  the  court,**  and  also  provided  the 
court  should  so  authorize  in  its  Judgment 
Revisal  1905,  9  1355,  makes  it  the  duty  of 
the  judge,  where  "any  county  has  made 
provision  for  the  working  of  convicts  upon 
the  public  roads,"  to  sentence  for  the  term 
of  their  imprisonment  "all  persons  con- 
victed of  offenses"  and  sentenced  to  im- 
prisonment in  Jail,  or  to  the  penitentiary 
for  less  than  10  years  and  all  sentenced  to 
imprisonment  for  "nonpayment  of  costs 
In  criminal  cases."  This  statute  has  often 
been  held  constitutional.  See  cases  cited 
In  State  v.  Young,  138  N.  C.  573,  50  S.  E. 
213.  The  defendant,  having  remained  in 
Jail  20  days,  filed  a  petition  before  the  clerk 
of  the  superior  court  of  Wake,  under  author- 
ity of  Revisal  1905,  §§  1915,  1918a,  and  upon 
taking  the  oath  prescribed  by  section  1918a 
was  discharged  from  custody.  The  state 
and .  the  woman  appealed,  assigning  as 
grounds:  (1)  The  Imprisonment  of  the  de- 
fendant was  for  a  definite  and  fixed  term, 
under  Code,  S  38  (now  Revisal  1905,  §  262), 
and  the  clerk  had  no  power  to  discharge  him. 
(2)  Because  the  defendant  did  not  aver  that 
he  had  paid  or  worked  out  half  his  costs, 
as  required  by  chapter  419,  p.  408,  Laws 
1889  (now  Revisal  1905,  9  1355). 

The  defendant  relies  for  his  discharge  up- 
on the  Revisal  1905,  §  1915,  which  author- 
izes such  discharge  upon  the  procedure  pro- 
vided for  in  that  chapter  of:  "(1)  Every 
putative  father  of  a  bastard  committed  for 
a  failure  to  give  bond,  or  to  pay  any  sum  of 
money  ordered  to  be  paid  for  Its  mainte- 
nance. (2)  Every  person  committed  for  the 
fine  and  costs  of  any  criminal  prosecution." 
But  that  section,  originally  enacted  In  1773, 
must  be  construed  in  connection  with  the 
other  sections  of  the  Revisal,  and  does  not 
repeal  the  later  statutes,  which  authorize 
and  direct  the  working  upon  the  public 
roads  of  those  sentenced  for  nonpayment  of 
costs  In  criminal  cases,  as  Revisal  1905, 
$§  1352,  1355,  and  others,  which  are  a  modi- 
fication of  the  general  terms  of  the  earlier 
statute  (now  Revisal  1905,  $  1915).  That 
earlier  statute  applied  to  a  condition  of 
tilings  when  the  working  out  of  costs  was 
unknown,  and  the  defendant,  without  this 
provision  for  relief,  would  be  imprisoned 
without  hope  of  discharge.  It  does  not  ap- 
ply to  coTintles  where  provision  for  work- 
ing out  the  costs  is  now  made.  The  earlier 
statute  (section  1915)  does  not  repeal  those" 
enacted  much  later  (sections  1352,  1355), 
but  the  latter  modify  It  This  has  been  so 
held  in  State  v.  Manuel.  20  N.  O.  146.  All 
three  sections  being  re-enacted  Into  the  Re- 


visal at  the  same  time,  they  must  be  con- 
strued together. 

That  section  1915  of  the  Revisal,  author- 
izing the  discharge  of  Insolvents  la  the  mode 
therein  prescribed,  is  modified  by  the  later 
statute  (passed  in  1887),  now  Revisal  1905, 
S  1355,  may  be  seen  by  reference  to  the 
following  language  of  section  1355:  "When 
any  county  has  made  provision  for  the 
working  of  convicts  upon  the  public  road, 
♦  ♦  ♦  it  shall  be  lawful  for,  and  the  duty 
of  the  Judge  holding  court  In  said  counties 
to  sentence  to  Imprisonment  at  hard  labor 
on  the  public  roads  for  such  terms  as  are 
now  prescribed  by  law  for  their  imprison- 
ment in  the  county  Jail  or  in  the  state's 
prison,  the  following  classes  of  convicts 
[naming  them].  In  such  counties  ♦  ♦  ♦ 
also  all  Insolvents,  who  shall  be  Imprisoned 
by  any  court  In  said  counties  for  nonpay- 
ment of  costs  In  criminal  causes,  may  be 
retained  in  Imprisonment  and  worked  on 
the  public  roads  until  they  have  repaid  the 
county  to  the" extent  of  the  half  fees  charged 
up  against  each  county  for  each  person 
taking  the  insolvent  oath.*'  There  are  fur- 
ther provisions  that  the  "rate  of  compensa- 
tion allowed  each  Insolvent  for  work  on  the 
public  roads  shall  be  fixed  by  the  county 
commissioners  at  a  Just  and  fair  compensa- 
tion**; and  section  1352  further  provides 
that  such  Insolvent  "shall  not  be  detained 
beyond  the  time  fixed  by  the  Judgment  of 
the  court**  Some  one  must  labor  to  pay 
the  half  costs  Incurred  by  an  insolvent  con- 
victed of  crime,  and  the  Legislature  thought 
it  better  that  the  lawbreaker  should  do 
this,  and  to  that  extent  Improve  the  public 
roads,  than  that  the  punishment  should  fall 
upon  hard  working  citizens  of  earning  mon- 
ey to  pay  what  convicted  criminals  should 
earn  by  their  own  labor,  and  the  criminals 
are  safeguarded  both  by  fair  valuation  for 
their  services  and  the  Judgment  limiting 
the  time  they  may  serve.  There  is  no  con- 
stitutional provision  denying  this  power  to 
the  L«egislature. 

The  defendant  then  relies  upon  the  ground 
that  the  sentence  to  the  house  of  correction 
is  unconstitutional  because  It  Is  for  non- 
payment of  debt.  There  Is  a  failure  to  dis- 
charge a  public  duty,  to  wit,  to  provide  for 
the  maintenance  of  the  bastard  child  and 
prevent  its  being  a  charge  upon  the  county, 
and  to  give  bond  to  protect  the  public  from 
such  liability.  This  public  duty  can  be  en- 
forced by  appropriate  remedy,  like  failure 
to  work  the  public  roads,  to  serve  on  the 
Jury,  to  serve  in  the  army,  to  pay  alimony 
ordered  (Pain  v.  Pain,  80  N.  0.  325),  or  the 
like,  and  it  was  competent  for  the  General 
Assembly  to  provide  that  upon  failure  to  save 
the  public  harmless  from  being  taxed  to 
support  the  defendant's  bastard,  or  to  select 
some  one  to  whom  he  might  apprentice  him- 
self to  earn  money  for  that  purpose,  the  court 
could  sentence  the  defendant  *'not  exceeding 
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twelve  months."  State  v.  Palin,  63  N.  C. 
471 ;  State  v.  Beasley,  75  N.  C.  212 ;  State  v. 
Edwards,  110  'N.  C.  512,  14  S.  B.  741.  This 
is  not  punishment  for  crime,  but  enforcement 
of  the  order  of  the  court,  as  in  case  of 
a  refusal  to  obey  an  order  for  alimony  or 
contempt  In  disobeying  any  other  order;  the 
statute  in  tills  case  making  the  limit  12 
months.  The  sentence  to  the  house  of  cor- 
rection is  valid  enough,  if  there  was  a  house 
of  correction.  The  defendant,  however,  did 
not  complain  of  that  sentence,  which  he  was 
not  undergoing,  but  of  being  ordered  to 
^ork  on  the  public  roads. 

The  defendant  further  contends  that  any 
irder  of  imprisonment  for  nonpayment  of  a 
ine  and  costs,  or  that  the  defendant  be  set 
lo  work  them  out  on  the  public  works  and 
roads,  is  unconstitutional  because  it  is  "im- 
prisonment for  debt"  It  is  true  that  a  fine, 
and  costs  also,  are  debts,  but  they  are  more. 
A  fine  and  costs  in  criminal  actions  are  a 
part  of  the  punishment  imposed  as  a  result 
of  the  conviction  and  jbdgment,  8Jid,  if  not 
paid,  imprisonment  at ,  hard  labor  can  be 
imposed  upon  such  failure.  This  has  al- 
ways and  everywhere  been  held.  "It  is  com- 
petent for  the  Legislature  to  impose  hard 
labor  upon  a  defendant  for  nonpayment  of 
the  costs  of  the  prosecution ;  this  being  part 
of  the  punishment"  11  Cya,  citing  Joice, 
ez  parte,  88  41a.  128,  7  South.  8;  State,  ex 
parte,  87  Ala.  46,  6  South.  328;  Berry  y. 
Brislan,  86  Ky.  5,  4  S,  W.  794;  State  v. 
Brannon,  34  La.  Ann.  942;  Meyer,  ex  parte, 
57  Miss.  85;  Eaton  v.  State,  15  Lea.  (Tenn.) 
200 ;  8  A.  &  B.  Enc.  9!d2,  993.  "Neither  fines, 
forfeitures,  nor  costs  in  criminal  cases  are 
debts  within  the  meaning  of  the  prohibition 
against  imprisonment  for  debt"  In  re  San- 
bom  (D.  C.)  52  Fed.  583,  and  other  cases 
cited.  10  Century  Dig.  §  151^^,  cols.  1472, 
1479.  "Imprisonment  for  nonpayment  of  the 
costs  of  the  prosecution  is  not  repugnant  to 
the  constitutional  prohibition  of  imprison- 
ment for  debt"  8  Enc.  PI.  &  Pr.  994;  citing 
numerous  cases  from  Alabama,  Connecticut, 
Illinois,  Indiana,  Kansas,  Maryland,  Missis- 
sippi, North  Carolina,  Tennessee,  and  Texas. 
The  decisions,  as  well  as  the  statutes  in  this 
state,  are  fully  in  accord  with  these  authori- 
ties. Among  them  are  State  v.  Manuel,  20 
N.  C.  146,  where  the  subject  is  interestingly 
and  exhaustively  discussed  by  Judge  Gaston 
(page  159);  State  v.  Cannady,  78  N.  C.  542; 
State  V.  Wallin,  89  N.  C.  580. 

Working  out  fines  and  costs  In  criminal 
cases  has  always  been  held  a  matter  within 
legislative  power.  Ex  parte  Meyer,  57  Miss. 
85 ;  Ex  parte  State,  87  Ala,  46,  6  South.  328 ; 
Ex  parte  Jolce,  88  Ala.  128,  7  South.  3; 
Eaton  V  State,  15  liCa.  (Tenn.)  200.  "No 
practice  Is  better  settled,"  says  Judge  Calron, 


Hill  V.  State,  2  Yerg.  (Tenn.)  247;  State  v. 
Williams.  97  N.  C.  414.  2  S.  E.  370 ;  1  Bishop, 
Cr.  Pr.  §  1321.  An  offender  against  the  ordi- 
nances of  a  city  may  be  imprisoned  for  non- 
payment of  costs  of  conviction.  Berry  v. 
Brislan,  86  Ky.  5,  4  S.  W,  794.  A  prosecutor 
taxed  with  the  costs  of  a  malicious  or  frivo- 
lous prosecution  may  be  Imprisoned  for  non- 
payment of  the  same.  Green  v.  State,  112 
Ga.  52,  37  S.  E.  93.  Imprisonment  of  the 
putative  father  for  failure  to  obey  an  order 
of  maintenance,  or  to  give  the  bond,  is  sus- 
tained wherever  the  statute  so  authorizes. 
It  Is  a  matter  of  legislative  discretion,  and 
is  not  imprisonm^it  for  debt  State  v.  Palin, 
63  N.  C.  471;  State  v.  Edwards,  110  N.  C. 
512,  14  S.  E.  741;  Woodcock  v.  Walker,  14 
Mass.  886,  and  other  cases  cited.  6  Cent 
Dig.  §  209,  col.  1988  et  seq.  Also  numerous 
cases  cited  5  Cyc.  670,  671 ;  State  v.  Yandle, 
119  N.  C.  874,  25  S.  E.  796,  34  L.  R.  A.  392; 
State  V.  Nelson,  119  N.  C.  797,  25  S.  E.  863. 
The  last  two  cases  have  been  overruled  only 
in  so  far  as  they  hold  that  bastardy  is  a 
criminal  action.  State  v.  Liles,  134  N.  C. 
735,  47  S.  B.  750. 

The  defect,  however,  in  the  contention  for 
the  state  is  that  Revlsal  1905,  §§  1352,  1355, 
do  not  include  among  those  authorized  to 
be  worked  upon  the  roads  those  "sentenced 
to  the  house  of  correction,"  nor  does  It  in- 
clude those  who  fail  "to  give  bond  for  main- 
tenance of  a  bastard,"  nor  for  failure  to  pay 
costs,  except  "those  Imprisoned  for  nonpay- 
ment of  costs  in  criminal  causes."  In  the 
recent  case  of  State  v.  Liles,  134  N.  C.  735, 
47  S.  B.  750,  the  court  reviewed  all  the  cases 
upon  the  nature  of  bastardy  proceedings,  and 
held  in  accordance  with  our  long  line  of 
decisions  (overruling  two  or  three  later  cases 
to  the  contrary),  and  in  accordance  with  the 
almost  uniform  holding  in  other  states  (134 
N.  C.  page  741,  47  S.  E.  752),  that  bastardy  Is 
not  a  criminal  action  at  all,  but  it  is  a  quasi 
civil  regulation  to  enforce  a  police  regula- 
tion for  the  purpose  of  securing  the  main- 
tenance of  the  child  and  to  prevent  the  costs 
thereof  falling  upon  the  taxpayers,  and  that 
the  object  of  such  proceeding  is  not  the 
punishment  of  the  father.  The  criminal  of- 
fense is  fornication  and  adultery,  and  in  that 
the  mother,  instead  of  being  complainant 
would  properly  be  a  codefendant 

For  these  reasons,  the  defendant  was  en- 
titled to  be  discharged  from  custody.  Wheth- 
er he  ought  not  rather  to  have  been  set  at 
large  upon  a  writ  of  habeas  corpus  than  by 
this  proceeding  is  a  matter  we  are  not  called 
upon  to  discuss,  since  we  cannot  remand  him 
to  Illegal  custody. 

WALKER  and  CONNOR,  JJ.,  concur  In  re- 
sult. 
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GARLIN  &  GO.  T.  FRASEB. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
22.  1906.) 

1.  Evidence — Writing — ^Pbiob  Pabol  Aobee* 
H£NT8 — ^Admissibility. 

Evidence  of  a  prior  parol  agreement  is  not 
admissible  to  vary  the  terms  of  a  valid  written 
contract,  in  the  absence  of  fraud  or  mistake. 

[Ed.  Note.-^— For  cases  in  point,  see  voL  20« 
Cent  Dig.  Evidence,  S§  2030-2047.] 

2.  Tbial — Fraud — Pleading — iNSTBUonoN. 

Where  fraud  is  not  pleaded,  it  is  error  to 
give  an  instruction  thereon. 

[Ed.  Note. — For  cases  in  point,  see  voL  46» 
Cent.  Dig.  Trial,  §S  587,  689.] 

8.  Same — Inbtrtjction. 

It  is  misleading:  to  give  an  Inatructlon  baaed 
on  inadmissible  evidence. 

[Ed.  Note. — For  cases  in  point,  sea  voL  48, 
Cent.  Dig.  Trial,  U  586,  598.] 

4.  Saks— BlEASUBE  of  Reoovebt— Setoff. 

In  an  action  wherein  defendants  pleaded  a 
set-olf  to  plaintiff's  claim,  instructiona  as  to  the 
amount  plaintiff  would  be  entitled  to  recover  on 
his  claim  should  conclude  with  directions  to 
set  off  the  amount  found  due  on  the  set-off 
against  the  amount  found  for  plaintiff  and  to 
render  verdict  for  the  party  found  entitled  to 
the  balance. 

Error  to  Circuit  Court,  York  County. 

ABsnnipslt  by  Charles  Fraser  against  Carl- 
In  &  Co.  Judgment  for  plaintiff,  and  defen- 
dants bring  error.    Reversed. 

Brooke  A  Elliott,  for  plaintiffs  In  error. 

5.  Gordon  Gumming,  B.  A.  Lewis,  and  Wm. 
C.  L.   Taliaferro,  for  defendant  In  error. 

HARRISON,  J.  On  the  21st  day  of  Febru- 
ary, 1899,  a  contract  in  writing  was  entered 
Into  between  Charles  Fraser,  of  the  first  part, 
and  Carlln  &  Co.,  of  the  second  part,  for  the 
sale  of  certain  plies.  So  far  as  necessary 
to  be  here  referred  to,  this  contract  provided 
as  follows: 

"The  party  of  the  first  part  hereby  agrees 
to  furnish  and  deliver  to  the  parties  of  the 
second  part,  at  such  point  or  points  along 
the  water  front  of  the  U.  S.  Naval  Academy, 
at  Annapolis,  Md.,  all  the  piles  required  as 
set  forth  on  the  drawings  and  described  in 
the  specifications  of  Ernest  Flagg,  architect, 
for  the  building  of  a  sea  wall  and  buildings 
at  said  Naval  Academy,  subject  to  the  inspec- 
tion and  approval  of  the  said  architect  or  his 
representative,  and  of  the  engineer  In  charge 
of  the  work  appointed  by  the  U.  S.  Navy  De- 
partment •  ♦  ♦  And  the  parties  of  the 
second  part  hereby  agree  to  pay  to  the  party 
of  the  first  part  for  said  piles,  delivered  at 
said  Naval  Academy,  after  approval  by  said 
architect  or  his  representative  and  said  en- 
gineer In  charge,  at  the  prices  set  forth  In 
the  attached  schedule,  which  forms  a  part  of 
this  agreement  ♦  ♦  ♦  And  It  Is  further 
agreed  that  In  the  event  of  the  party  of  the 
first  part  falling,  neglecting,  or  refusing  to 
furnish  and  deliver  said  piles  at  such  time 
and  In  such  quantities  and  lengths  as  the 
Bald  parties  of  the  second  part  shall  order 
and  direct  or  to  furnish  and  deliver  such 
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piles  as  will  comply  with  the  conditions  of 
inspection  and  approval  as  herein  described, 
then  the  parties  of  the  second  part  shall  be 
at  liberty  to  enter  In^o  agreement  with  other 
parties  for  the  furnishing  and  delivering  of 
said  piles,  and  the  party  of  the  first  part 
agrees  to  reimburse  the  parties  of  the  seoond 
part  for  any  additional  cost  or  expense  In- 
curred by  them  by  reason  of  such  default  or 
neglect  by  the  party  of  the  first  part" 

The  specifications  with  which  the  piles  to 
be  furnished  were  to  comply  provided  as 
follows:  "The  piles  shall  be  of  white  oak, 
Georgia  yellow  pine,  spruce,  hemlock,  or  Nor- 
way pine,  straight  true,  sound,  and  fine 
straight  grained,  each  to  be  the  number  of 
feet  in  length  that  the  conditions  may  re- 
quire." 

In  pursuance  of  this  contract  the  first 
shipment  by  Fraser  was  three  rafts  of  piles, 
at  the  aggregate  price  of  $3,049.3a  The  fact 
is  established  by  the  record  that  these  piles 
were  rejected  by  the  constituted  authorities 
of  the  government  as  not  complying  with 
the  specifications.  After  these  piles  were  re- 
jected, no  ftrtber  effort  was  made  to  comply 
with  the  contract  In  question,  and  the  defen- 
dants made  other  arrangements  for  securing 
the  necessary  piles.  Subsequently  Carlin  & 
Go.  used  some  of  the  rejected  piles  In  doing 
certain  preliminary  work  necessary  for  exe- 
cuting their  contract  with  the  government 
and  paid  Fraser  for  those  so  used  the  sum 
of  $670,  which  was  duly  credited. 

This  action  of  assumpsit  was  brought  by 
Charles  Fraser  to  recover  of  Carlin  &  Co. 
the  sum  of  $6,923.95  due  by  open  account 
consisting  of  several  items,  the  first  and 
largest  item  being  $2,379.96  the  balance 
claimed  to  be  due  on  the  three  rafts  of  piles 
mentioned,  which  were  rejected  by  the  gov- 
ernment after  crediting  the  $670  paid  to 
Fraser  by  Carlln  &  Co.  for  those  piles  used 
by  them  In  their  preliminary  work.  The  ac- 
count sued  on  is  alleged  In  the  declaration  to 
be  for  damages  sustained  by  the  plaintiff  in 
consequence  of  the  failure  of  the  defendants 
to  keep  and  perform  the  contract  ahready  ad- 
verted to. 

To  this  action  the  defendants,  Carlin  & 
Co.,  plead  non  assumpsit  and  filed  In  addi- 
tion a  special  plea  of  set-off,  in  which  they 
set  forth  the  contract  which  forms  the  basis 
of  the  plaintUf's  action,  and  aver  that  the 
plaintiff  had  neglected,  failed  and  refused 
to  deliver,  as  agreed  upon,  the  necessary  piles 
for  the  government  work,  and  that  In  pur- 
suance of  the  terms  of  the  contract  they 
had  bought  the  piles  at  the  most  reasonable 
prices  obtainable  In  order  to  carry  out  their 
contract  with  the  government;  that  by  rea- 
son of  the  failure  of  the  plaintiff  to  keep 
his  contract  and  the  necessity  thus  Imposed 
upon  them  of  buying  the  piles  elsewhere,  they 
had  sustained  a  loss  of  $29,702.42,  which 
they  asked  to  be  allowed  to  set  off  against 
the  plaintiff's  (lemand. 

Upon  the  Issne  thus  jolriPd,  the  jury  ren- 
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dered  a  verdict  In  favor  of  the  plaintiff  for 
$6,911.20,  which  the  lower  court  refused  to 
eet  aside,  giving  Judgment  in  accordance 
therewith;  and  thereupon  this  writ  of  error 
was  awarded. 

The  first  five  bills  of  exception  were  taken 
to  the  action  of  the  court  in  admitting  cer- 
tain evidence  on  behalf  of  the  plaintiff  over 
the  protest  of  the  defendants.  All  of  the 
evidence  objected  to  and  covered  by  these 
exceptions  tended  to  vary  and  contradict  the 
written  contract  between  the  parties,  and  was 
plainly  inadmissible.  The  contract  clearly 
apd  expressly  provided  that  all  piles  furnish- 
ed were  to  be  according  to  specificationB  and 
subject  to  the  Inspection  and  approval  of  the 
government  representative.  These  previa* 
ions  were  manifestly  the  most  important  in 
the  contract  to  the  defendants,  because  the 
piles  purchased  were  for  the  purpose  of  build* 
Ing  a  sea  wall  for  the  United  States  govern- 
ment, as  stated  in  the  contract,  and  unless 
those  furnished  were  accepted  by  the  govern- 
ment, they  were  valueless  to  the  defendants. 
Notwithstanding  these  plain  and  in^portant 
provisions  of  the  contract,  the  plaintiflF  was 
permitted  to  introduce  evidence  tending  to 
destroy  these  terms  by  setting  up  alleged 
conversations  and  negotiations  prior  to  the 
execution  of  the  contract,  the  object  and  ef- 
fect being  to  establish  the  plaintitTs  right 
to  deliver  piles  not  In  accordance  with  the 
government  spedflcations,  although  the  gov- 
ernment should  refuse  to  accept  them. 

It  is  not  pretended  that  there  was  any 
mistake  in  the  preparation  and  execution  of 
the  written  contract;  on  the  contrary  the 
plaintiflF  testifies  that  he  understood  that  the 
piles  to  be  furnished  were  subject  to  the  ap- 
proval of  the  representative  of  the  govern- 
ment, further  stating  that  it  was  clear  to 
his  mind  that  if  he  failed,  refused  or  neglect- 
ed to  furnish  such  piles  as  would  comply  with 
the  conditions  of  inspection  and  approval. 
as  described  in  the  contract,  the  defendants 
would  be  at  libertyto  enter  into  an  agree- 
ment with  other  parties  for  such  piles,  and 
that  he  would  be  responsible  to  the  defend- 
ants  for  any  additional  cost  or  expense  in- 
curred by  them  In  consequence  of  his  de- 
fault 

No  fraud  in  connection  with  the  contract 
is  either  alleged  or  proven.  The  written 
contract  filed  by  the  plaintiflT  in  this  case 
is  a  clear  and  complete  memorial,  needing 
no  explanaticm,  and  lacking  in  nothing  that 
would  add  to  its  binding  force.  The  gener- 
al principle  that  evidence  of  a  contemporane- 
ous parol  agreement  is  not  admissible  to 
vary  or  contradict  the  terms  of  a  valid 
written  instrument,  except  in  cases  of  fraud 
or  mistake,  is  so  familiar  and  well  estab- 
lished that  citation  of  authority  In  its  sup- 
port would  seem  to  be  superfloous.  It  is  a 
principle  founded  in  wisdom,  and  cannot  be 
too  carefully  guarded.  Upon  its  enforce- 
ment the  certainty  and  sanctity  of  written 
eontracts  depend,  and  Its  violation  would  be 


destructive  of  the  most  solemn  transactions 
of  life.  This  court  has  often  discussed  this 
subject,  and  adhered  without  variation  to  the 
rule  of  evidence  adverted  to  as  an  established 
axiom  of  our  jurisprudence.  Towner  v. 
Lucas,  13  Grat  705 ;  Allen  v.  Crank,  2  Va. 
Dec.  279,  23  S.  E.  772 ;  Slaughter  v.  Smither, 
97  Va.  202,  33  S.  B.  544. 

In  the  case  last  cited  it  Is  said:  ''It  can- 
not be  assumed  that  the  written  contract  was 
designed  as  an  imperfect  expression  of  the 
parties'  agreement,  from  the  mere  fact  that 
the  written  instnunent  contains  nothing  on 
the  subject  to  which  the  parol  evidence  is 
directed.  On  that  assumption  the  rule  which 
excludes  parol  proof  as  a  means  of  adding  to 
the  contract  would  be  entirely  abrogated. 
And  to  permit  parties  to  lay  a  foundation  for 
adding  to  the  contract  by  oral  testimony  that 
they  agreed  that  part  only  of  their  contract 
should  be  reduced  to  writing  would  open  the 
door  to  the  very  evil  the  rule  was  designed 
to  avoid.  The  only  evidence  of  the  com- 
pleteness of  a  written  contract,  as  a  full  ex- 
pression of  the  terms  of  the  agreement  is 
the  contract  itself.  Where  parties  have  de- 
liberately put  their  mutual  engagements  in- 
to writing,  in  such  language  as  imports  a  le- 
gal obligation,  it  is  only  reasonable  to  pre- 
sume that  they  have  introduced  into  the  writ- 
ten instrument  every  material  term  and  cir- 
cumstance, and  consequently  all  parol  testi- 
mony of  conversations  held  between  them,  or 
declarations  made  by  either  of  them,  whether 
before,  after,  or  at  the  time  of  the  completion 
of  the  contract,  will  be  rejected.  If  the 
written  contract  purports  to  contain  the 
whole  agreement,  and  it  is  not  apparent  from 
the  writing  itself  that  something  is  left  out 
to  be  supplied,  parol  evidence  to  vary  or  add 
to  its  terms  Is  not  admissible. 

Applying  these  well-settled  principles  to 
the  case  at  bar,  we  hold  that  it  was  error  to 
admit  the  evidence  under  consideration. 

We  are  further  of  opinion  that  there  was 
no  agreement  shown  to  change,  or  to  waive 
any  of  the  terms  of  the  written  contract 
after  it  was  executed.  The  defendants  could 
hardly  have  intended  to  waive  the  provisions 
out  of  which  this  controversy  grows,  because 
to  have  done  so  would  have  been  to  permit 
the  plaintiflF  to  load  them  up  with  piles  that 
the  government  would  not  accept,  and  which 
would  therefore  be  valueless  to  the  defend- 
ants. 

A  further  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  giving  the  following  in- 
struction: 

'•The  jury  are  instructed  that  if  they  be- 
lieve from  the  evidence  that  the  said  Garlin 
&  Co.,  or  their  representatives,  who  negotiat- 
ed a  contract  with  the  said  Fraser  to  supply 
piles,  fraudulently  concealed  from,  or  failed 
to  divulge  to  said  Fraser  before  and  at  the 
time  of  the  execution  of  the  written  contract 
.between  the  parties  that  the  government 
specifications  required  the  furmisbing  of 
Georgia  yellow  pine  piles  and  n^quested  his 
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qnotatloiiB  on  Maryland  or  Virginia  piles; 
then  they  are  instructed  that  the  failure  of 
the  said  Fraser  to  supply  Georgia  yellow 
pine  piles  was  not  a  breach  of  contract  on 
Qis  part;  and  that  he  was  not  responsible 
for  the  rejection  of  the  piling  furnished  by 
him  to  Carlin  &  Ck).,  but  tbat  the  said  Carlin 
&  Go.  are  indebted  to  him  for  the  piling  fur- 
nished." 

We  are  of  opinion  that  it  was  error  to 
giye  this  instruction.  It  is  misleading  be- 
cause it  deals  with  the  question  of  fraud  or 
fraudulent  concealment  by  the  defendants  of 
certain  facts,  whereas  no  fraud  was  alleged. 
Nothing,  least  of  all  fraud,  can  be  the  sub- 
ject of  trial  until  it  is  put  in  issue.  Alsop 
V.  Catlett,  97  Va.  3r>4,  370,  34  S.  E.  48.  It 
is  further  misleading  because  based  upon  evi- 
dence that  was  inadmissible.  The  error  in 
giving  this  instruction  was  not  harmless,  as 
contended,  but  fimdamental. 

Bills  of  exception  8  and  9  cover  the  two 
following  instructions  given  on  behalf  of  the 
plaintiff: 

**The  jury  are  instructed  that  if  they  be- 
lieve from  the  evidence  that  the  subsequent 
agreement  between  said  Fraser  and  Garlin 
&  Go.,  or  the  latter*s  authorized  representa- 
tive, made  at  Annapolis,  after  the  rejection  of 
the  first  piling  delivered  there  by  Fraser, 
was  that  said  Fraser  was  to  receive  10  per 
cent  commissions  on  the  cost  of  piling  pur- 
chased in  South  Garolina,  delivered  at  An- 
napolis, then  they  shall  find  for  the  plain- 
tiff on  this  item  an  amount  equal  to  10  per 
cent,  of  what  amount  they  believe  from  the 
evidence  to  have  been  the  cost  of  purchasing 
and  delivering  such  piling  at  Annapolis. 

"The  jury  are  instructed  that  If  they  be- 
lieve from  the  evidence  that  any  or  all  the 
items  specified  in  the  bill  of  particulars 
filed  with  the  declaration  in  this  case,  were 
supplied  by  Fraser  to  Garlin  &  Go.,  pursuant 
to  an  agreement  made  between  them,  or  be- 
tween Fraser  and  Garlin  &  Go's  authorized 
representative,  then  they  are  instructed  that 
they  must  find  for  the  plaintiff  in  an  amount 
equal  to  the  aggregate  of  such  items  or  such 
part  of  them  as  they  believe  from  the  evi- 
dence to  have  been  so  furnished." 

These  instructions  are  objected  to  because 
they  ignore  the  special  plea  of  set-off,  and 
direct  the  jury  to  find  for  the  plaintiff  regard- 
less of  his  indebtedness  to  the  defendants, 
whereas  such  instructions  should  have  told 
the  jury  that  in  the  event  of  finding  for  the 
plaintiff  as  therein  set  forth,  the  amount 
should  be  offset  by  whatever  sum  they  might 
believe  from  the  evidence  the  defendants 
were  entitled  to  recover  under  their  special 
plea,  and  should  render  a  verdict  for  the 
party  to  whom  the  balance  was  found  to  be 
due. 

After  the  plaintiff  had  failed  to  comply 
with  the  written  contract  of  February  21, 
1899,  by  furnishing  piles  acceptable  to  the 
government,  be  and  the  defendants  entered 
into  a  parol  agreement,  by  the  terms  of  which 


the  plaintiff  was  to  go  to  South  Oarollna 
and  buy  piles  for  the  defendants,  receiving 
as  compensation  for  this  service  10  per  cent 
commissions  upon  the  cost  of  the  piles  so 
purchased  and  delivered  at  Annapolis.  This 
is  the  item  referred  to  in  the  instruction 
covered  by  bill  of  exception  No.  8. 

All  of  the  items  of  the  plaintiff's  bill  of 
particulars  are  referred  to  in  the  instruction 
covered  by  bill  of  exception  No.  9.  The  evi- 
dence tended  to  show  that  the  defendants 
sustained  a  loss  approximating  $30,000  as  a 
result  of  the  plaintiff's  alleged  breach  of  the 
written  contract,  which  under  the  express 
terms  of  that  contract  the  plaintiff  was  bound 
to  make  good. 

We  are  of  opinion  that  the  objection  to 
the  Instructions  under  consideration  was  well 
taken.  Under  such  circumstances  it  is  the 
better  practice  that  the  instructions  should 
not  ignore  the  defendant's  case;  but  should 
conclude  by  telling  the  jury  that  the  amount 
founa  by  them  to  be  due  the  plaintiff  was  to 
be  offset  by  whatever  sum  if  any  they  might 
believe  from  the  evidence  was  due  from  the 
plaintiff  to  the  defendant,  and  that  the  ver- 
dict should  be  for  the  party  to  whom  the 
balance  was  foimd  due. 

As  the  judgment  of  the  circuit  court  must 
be  reversed,  it  is  not  necessary  or  expedient 
to  consider  other  questions  discussed  which 
may  not  arise  on  another  trial,  or  as  to 
which  the  evidence  may  be  different. 

For  these  reasons  the  judgment  complained 
of  must  be  reversed,  the  verdict  of  the  jury 
set  aside,  and  the  case  remanded  for  a  new 
trial  not  in  conflict  with  the  views  expr^sed 
in  this  opinion. 

(59  w.  Va.  266) 

DYE  V.  CORBIN. 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 
March  13.  1906.) 

1.  Trial — Striking  Out  Evidence. 

A  motion  to  exclude  all  of  the  plaintiff*B 
evidence  introduced  upon  the  trial  of  an  action 
should  be  sustained,  when  such  evidence  is  in- 
sufficient to  sustain  a  verdict  in  favor  of  the 
plaintiff,  notwithstanding  there  is  a  scintilla  of 
evidence  supporting  the  plaintiff's  case. 

TEd.  Note. — For  cases  in  point,  see  vol.  46, 
Gent.  Dig.  Trial,  §  358.] 

2.  Physicians  and  Surgeons  —  Malpractice 
— Burden  of  Proof. 

In  an  action  for  damages  against  a  physi- 
cian, for  negligence  and  want  of  skill  in  the 
treatment  of  an  injury  or  disease,  the  burden  is 
on  the  plaintiff  to  prove  such  negligence  or 
want  of  skill,  resulting  in  injury  to  the*  plaintiff. 
[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Gent  Dig.  Physicians  and  Surgeons,  §  39.] 

3.  Same — Degree  of  Skill  Required. 

A  physician  is  not  required  to  exercise  the 
highest  degree  of  skill  and  diligence  possible,  in 
the  treatment  of  an  injury  or  disease,  unless 
he  has  by  special  contract  agreed  to  do  so. 
In  the  absence  of  such  special  contract,  he  is 
only  required  to  exercise  such  reasonable  and 
ordinary  skill  and  diligence  as  are  ordinarily 
exercised  by  the  members  of  the  profession  in 
good  standing,  in  similar  localities  and  in  the 
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same  general  line  of  practice,  regard  being  had 
to  the  state  of  medical  science  at  the  time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Physicians  and  Surgeons,  S§  21-30.] 

4.  Same. 

A  physician  does  not  warrant  or  insure 
that  his  treatment  will  be  successful,  in  the 
absence  of  special  contract  to  that  effect. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Physicians  and  Surgeons,  §  23.] 

5.  Same— Failure  to  Cure. 

Failure  on  the  part  of  a  physician  to  effect 
a  cure  does  not  alone  establish  or  raise  a  pre- 
sumption of  want  of  skill  or  negligence  on  hit 
part. 

6.  Same — ^Mistake  in  Judgment. 

Where  a  physician  exercises  ordinary  skill 
and  diligence,  keeping  within  recognized  and 
approved  methods,  he  is  not  liable  for  the  result 
of  a  mere  mistake  of  judgment. 

7.  Same. 

A  physician  is  liable  for  the  result  of  an 

error  of  judgment,  where  such  error  is  so  gross 

as  to  be  inconsistent  with  that  degree  of  skill 

which  it  is  the  duty  of  a  physician  to  possess. 

(Syllabus  by  the  Court) 

Error   to    Circuit  Court,    Ritchie  County. 

Action  by  T.  El  Dye  against  M.  L.  Corbln. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Aflarmed. 

Duty  &  FIdler,  for  plaintiff  In  error. 
Freer  &  Robinson,  for  defendant  in  error. 

COX,  J.  On  the  14th  of  January,  1903,  In 
the  circuit  court  of  Ritchie  county,  T.  B.  Dye 
Instituted  an  action  of  trespass  on  the  case 
for  $10,000  damages  against  M.  L.  Corbin,  a 
practicing  physician  of  that  county,  for 
malpractice  in  the  diagnosis  and  treatment 
of  an  injured  ankle.  Upon  trial  before  a 
jury,'  after  the  plaintiff  had  introduced  all 
of  his  evidence,  the  defendant,  without  intro- 
ducing any  evidence,  moved  the  conrt  to 
exclude  plaintiff's  evidence,  which  motion 
being  sustained,  a  verdict  for  defendant 
followed.  Plaintiff  moved  to  set  aside  the 
verdict,  which  motion  was  overruled,  and 
judgment  entered  for  defendant  The  proper 
exceptions  to  ihe  rulings  of  the  court  being 
taken,  plaintiff  was  allowed  a  writ  of  error 
by  a  judge  of  this  court 

The  assignments  of  error  relate  to,  and 
are  based  upon,  the  action  of  the  court  in 
sustaining  the  motion  to  exclude  plaintiff's 
evidence.  The  court  should  have  sustained 
the  motion  to  exclude  plaintiff's  evidence,  if 
that  evidence  was  insufficient  to  sustain  >  a 
verdict  in  his  favor.  If  it  ever  was  the  law 
that  the  court  should  not  sustain  a  motion 
to  exclude  plaintiff's  evidence,  or  to  exclude 
plaintiff's  evidence  and  direct  a  verdict  for 
defendant,  where  there  is  only  a  scintilla 
of  evidence  to  support  plaintiff's  case,  it  is 
no  longer  the  law  in  this  state.  The  test 
is  not  whether  there  is  a  scintilla  of  evidence 
to  support  the  plaintiff's  case,  but  whether 
the  evidence  will  sustain  a  v^dict  in  his 
favor.  The  plaintiff  must  show  a  prima 
facie  case.  This  is  the  only  reasonable  rule. 
The  utter  futility  of  requiring  a  court  to 
overrule  a  motion  to  exclude  plaintiff's  evi- 


dence where  thnt  evidence  Is  Insnffictent  to 
support  a  verdict,  notwithstanding  there  Is 
a  scintilla  of  evidence  supporting  the  plain- 
tiff's case,  is  apparent  Why  compel  the  trial 
to  proceed  when  In  no  event  can  the  plaintifC 
finally  recover?  It  is  useless  to  continue  a 
trial  when  there  is  nothing  to  try,  and  to 
compel  a  defense  when  there  is  nothing 
against  which  to  defend.  For  these  reasons, 
our  later  cases  hold  that  a  motion  to  ezclnde 
plaintiff's  evidence  should  be  sustained  when 
that  evidence  is  insufficient  to  support  a 
verdict  in  his  favor.  Ketterman  v.  Dry 
Fork  R.  R.  Co.,  48  W.  Va.  606,  37  S.  B.  «83; 
Cobb  V.  Glenn  Boom  Lumber  Co.,  57  W.  Va. 
49,  49  S.  E.  1005;  Williamson  &  Co.  v.  Nigh 
et  al.  (decided  at  this  term  and  not  yet  offi- 
cially reported)  53  S.  B.  124.  This  being  the 
rule,  was  the  evidence  offered  by  plaintiff 
sufficient  to  sustain  a  verdict  in  his  favor? 
Plaintiff  offered  evidence  tending  to  prove, 
among  other  things,  the  following:  Plaintiff 
received  an  Injury  to  his  left  ankle  on  the 
31st  of  August,  1902,  by  being  thrown  from 
a  horse  about  two  miles  from  Ellenboro  in 
Ritchie  county.  After  receiving  the  injury* 
he  was  carried  to  the  house  of  Mullenax» 
where  a  large  number  of  persons  gathered. 
The  defendant,  a  practicing  physician  and 
the  family  physician  of  plaintiff,  was  sent 
for,  and  after  some  time  came  and  examined 
the  plaintiff's  injury.  At  the  time  of  the  ez* 
amination,  the  ankle  was  considerably  swol* 
len.  The  plaintiff  said  that  he  thought  It 
was  broken.  The  defendant  after  examina- 
tion said  it  was  dislocated,  but  not  broken. 
Plaintiff  requested  the  defendant  to  procure 
another  physician,  and  to  administer  an 
anaesthetic.  The  defendant  advised  against 
the  employment  of  another  physician,  and 
did  not  administer  an  ansosthetlc.  He  pro- 
cured cotton  and  splints  made  from  paste- 
board, and  bandaged  the  injured  ankla  By 
his  direction,  persons  present  assisted  him 
by  holding  the  patient  while  the  ankle  was 
bandaged.  After  the  plaintiff  had  been  thus 
treated,  he  was  carried  to  his  home,  a  short 
distance.  On  the  next  day,  the  defendant 
visited  the  plaintiff  and  treated  the  injury. 
On  the  second  day,  the  defendant  treated 
the  Injury;  the  pasteboard  splints  being 
replaced  by  a  tin  splint  or  tin  boot  leg.  The 
defendant  continued  the  treatment  until  the 
sixth  or  seventh  day  after  the  injury,  when 
he  removed  the  tin  splint  and  placed  the  in- 
jured limb  In  a  cast  made  of  plaster  of  paris, 
after  which  he  told  the  plaintiff  that  he  might 
get  out  of  bed  and  go  wherever  he  pleased. 
Some  time  after  the  cast  was  placed  on  the 
injured  limb,  plaintiff  complained  of  pain. 
The  defendant,  being  called,  opened  the  cast 
by  cutting  a  groove  in  it  again  adjusted  It  to 
the  limb,  and  put  another  cast  over  the  old 
one.  Between  10  days  and  three  weeks  (the 
time  is  not  shown  with  certainty)  after  the  in- 
jury, plaintiff  began  to  go  about  by  the  use 
of  crutches.  After  he  began  to  go  about,  he 
accidentally  fell  twice,  but  he  claims  with- 
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out  hurt  to  tbe  injured  ankle.  At>out  the 
2Gth  of  September,  1902,  he  went  to  Parkers* 
burg,  some  distance  from  his  home,  and  about 
that  time  and  afterward  went  to  various 
other  places,  and  did  other  acts  which  are 
claimed  by  defendant  to  constitute  contribu- 
tory negligence  on  the  part  of  the  plalntifl. 
In  our  view  of  the  case,  it  is  unnecessary  to 
detail  those  acts  claimed  to  show  contribu- 
tory negligence.  About  10  weeks  after  the 
cast  was  placed  on  the  injured  limb,  plaintiff 
went  to  Parkersburg  to  consult  a  physician, 
and  while  waiting  for  the  physician  to  return 
to  his  office  plaintiff  cut  off  the  cast  When 
the  cast  was  removed,  the  heel  of  the  foot 
seemed  to  be  turned  inward,  and  the  fore  part 
of  tlie  foot  had  dropped  downward.  On  the 
eth  of  January,  1908,  plaintiff  went  to  Cin- 
cinnati, Ohio,  for  treatment  by  Drs.  J.  R. 
and  S.  H.  Spencer,  practicing  physicians  in. 
that  city.  They  made  a  number  of  radio- 
graphs of  the  injured  limb,  and  found  the  fol- 
lowing condition,  as  testified  to  by  Dr.  S.  H. 
Spencer:  "He  had  a  fracture  of  the  fibula 
of  the  left  ankle  Joint.  There  was  a  disloca- 
tion, and  in  connection  with  this  fracture 
and  dislocation  it  threw  the  Joint  inward, 
and  the  foot  turned  inward.  The  disloca- 
tion was  inward*  and  the  foot  turned  inward* 
and  the  fibula  was  broken  above  the  external 
malleolus,  and  the  lower  end  of  the  bone  was 
Turned  backwards;  or,  in  other  words,  the 
head  of  the  fibula  was  broken  <^  and  was 
turned  backwards.  There  was  an  osseous  de- 
posit thrown  out  in  and  around  the  head  of 
this  bone,  which  had  cemented,  as  It  were,  the 
foot  and  ankle  Joint  Because  of  this  anchy- 
losis there  was  a  stiffening  of  the  ankle 
Joint**  After  returning  from  Cindnnatl,  the 
plalntlfr  consulted  Dr.  Cunningham  of  Mari- 
etta, Ohio,  and  was  treated  by  him,  which 
treatment  resulted  in  the  amputation  of  the 
foot  about  six  or  seven  inches  above  the  ankla 
The  amputation  occurred  on  the  17th  of 
October,  1904.  For  the  present  we  may 
eliminate  from  consideration  the  question  of 
contributory  negligence;  and  first  determine 
whether  or  not  the  plaintiff  has  made  a  prima 
facie  case,  excluding  that  question. 

Plaintiff  claims  that  the  evidence  In  this 
case  shows  a  liability  on  the  defendant  for 
failure  to  correctly  diagnose  the  injury;  and 
for  failure  to  properly  treat  the  injury.  The 
declaration  charges  that  the  defendant  hav- 
ing accepted  the  employment  of  physician  for 
the  treatment  of  the  plaintiff,  ''so  unskiU- 
folly  and  negligently  conducted  himself  in 
that  behalf  that  hy  his  want  of  skill  and 
eare,  the  injuiy  of  plaintiff  became  greatly 
increased  and  aggravated,"  etc.  This  es- 
sential averment  must  be  sustained  by  proof. 
Before  we  can  determine  the  sufficiency  of 
tbe  evidence  to  sustain  this  avermoit  we 
must  ascertain  the  degree  of  skill  and  dili- 
gence which  the  law  required  of  the  defend- 
ant under  the  circumstances  of  this  case. 
There  was  no  special  contract  on  the  part  of 
tbe  defendant  as  to  the  result  of  Us  treat-  ' 


ment  The  employment  was  general.  The 
defendant  was  simply  called  to  treat  the 
plaintiff's  injury,  and  accepted  the  employ- 
ment Our  previous  cases,  Kuhn  v.  Brown- 
field,  84  W.  Va.  252,  12  S.  B.  619,  11  L.  R.  A« 
700,  and  Lawson  v.  Gonaway,  87  W.  Va.  159, 
16  S.  B.  664,  18  U  B.  A.  627,  88  Am.  St  Rep. 
17,  are  in  point.  In  the  latter  case,  it  was 
beld  that  a  physician  is  bound  to  bestow 
such  reasonable  and  ordinary  care,  skill, 
and  diligence  as  physicians  and  surgeons  in 
the  same  general  line  of  practice  ordinarily 
have  and  exercise  In  like  cases,  time,  and 
locality  being  taken  into  consideration;  and 
that  a  physician  is  bound  to  exercise  the 
average  degree  of  skill  possessed  by  the  pro- 
fession in  such  locality.  This  holding  is  in 
accord  with  the  great  weight  of  authority. 
We  think  \t  may  be  said  to  be  the  generally 
accepted  doctrine  that  a  physician  is  not  re- 
quired to  exercise  the  highest  degree  of 
skill  and  diligence  possible,  in  the  ti*eatment 
of  an  injury  or  disease,  unless  he  has  by 
special  contract  agreed  to  do  so.  In  the  ab- 
sence of  such  special  contract  he  is  only  re- 
quired to  exercise  such  reasonable  and  or- 
dinary skill  and  diligence  as  are  ordinarily 
possessed  and  exercised  by  the  average  of 
the  members  of  the  profession  in  good  stand- 
ing, in  similar  localities  and  in  the  same 
general  line  of  practice,  regard  being  had 
to  the  state  of  medical  science  at  the  time. 
22  Am.  &  Bnc  Law  799;  Current  Law,  vol. 
4,  p.  688;  3  Wharton  &  StiUe's  Md.  Juris. 
(5th  Bd.)  U  473-475;  Gramm  v.  Boener,  66 
Ind.  497;  Whltesell  v.  Hill  aowa)  66  N.  W. 
894,  Small  v.  Howard,  128  Mass.  131,  36  Am. 
Rep.  363;  Hathome  v.  Richmond,  48  Vt  657; 
Pelky  V.  Pahner,  109  Mich.  561,  67  N.  W. 
561;  note  to  Gillette  v.  Tucker,  93  Am.  St 
Rep.  657. 

The  general  rule  stated  does  not  make  the 
physician  in  any  sense  the  warrantor  or  in- 
surer of  the  success  of  his  treatment,  in  the 
absence  of  special  contract  to  that  effect 
Lawson  v.  Conaway,  supra;  Kuhn  v.  Brown- 
field,  supra;  22  Am.  &  Bug.  Bnc.  Law,  800. 
The  evidence  of  the  Cincinnati  physicians,  S. 
H.  and  J.  R.  Spencer,  who  made  radiographs 
of  the  injured  limb,  was  offered  to  show 
want  of  skill  and  diligence  on  the  pairt  of 
the  defendant  Dr.  S.  H.  Spencer  testified 
as  follows:  "Q.  Was  this  injury  of  the 
character  that  It  could  have  been  possible, 
by  proper  medical  skill,  to  have  reduced  it 
so  as  to  have  left  the  limb  in  a  better  con- 
dition than  it  was  left  in?  A*  Yes,  sir;  that 
was  my  Judgment  Q.  Suppose  a  patient 
had  sustained  an  injury  of  the  ankle  Joint, 
so  as  to  have  the  fibula  broken  and  turned 
backward,  together  with  a  dislocation  of 
the  ankle  Joint,  in  the  maimer  and  character 
as  the  one  you  have  described;  and  suppose 
that  the  attending  surgeon  should  undertake 
to  reduce  that  flracture  and  diiEdocation  with- 
out administering  an  ansesthetic  to  the 
patient  hy  having  him  held  by  physical 
force  while  he  undertook  to  cednoe  the  limb, 
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and  with  no  more  effect  than  the  one  you 
have  examined  on  the  plaintiff;  what  Is  your 
Judgment,  as  a  physician  and  surgeon,  would 
you  consider  this  treatment  good  or  bad? 
A.  I  would  consider  it  bad  treatment."  Dr. 
J.  R.  Spencer  testified  as  follows:  "Q. 
Suppose  an  injury  sustained  by  any  one  of 
the  iLlnd  and  character  that  you  find  by 
examination  of  Mr.  Dye*s  ankle,  and  it  was 
treated  by  the  attending  surgeon  without 
the  administration  of  an  ansesthetic  to  the 
patient,  and  by  causing  him  to  be  held  during 
the  manipulation  by  physical  force,  whether 
or  not  it  would  have  been  good  treatment? 
A.  I  think  it  was  not  the  proper  way  to  pro- 
ceed." 

The  foregoing  is  not  all  the  evidence  of 
the  two  physicians  named,  but  the  part 
quoted  will  serve  to  show  the  character  of 
all  of  it  It  must  be  borne  In  mind  that 
these  physicians  did  not  see  the  plaintiff 
until  more  than  four  months  after  the  injury. 
Neither  the  physician  who  was  consulted 
by  the  plaintiff  in  Parkersburg,  nor  the 
physician  who  had  amputated  the  foot,  was 
called  to  testlf!y  for  plaintiff.  Taking  the 
evidence  of  the  Cincinnati  physicians  as  true, 
and  giving  full  force  and  effect  to  it  and 
to  every  legitimate  inference  that  may  be 
drawn  flrom  it,  we  are  unable  to  reach  the 
conclusion  that  it  shows  such  negligence  or 
want  of  skill  on  the  part  of  the  defendant, 
considering  the  locality  where  and  the  clr- 
oumstances  under  which  the  treatment  was 
given,  as  would  make  the  defendant  liable. 
Of  what  standard  of  proper  medical  skill 
or  bad  treatment  do  these  physicians  speak? 
As  we  have  seen,  the  law  does  not  in  any 
case,  without  special  contract,  require  the 
highest  degree  of  skill  and  diligence  possible. 
We  are  left  to  conjecture  by  what  standard 
these  physicians  estimated  proper  medical 
skill  or  bad  treatment  If  these  physicians 
meant  the  standard  existing  in  Cincinnati, 
a  large  city,  where  they  no  doubt  were  fa- 
miliar with  the  practice,  then  such  standard 
fixes  no  liability  on  the  defendant;  because 
he  was  not  bound  by  the  standard  prevailing 
in  Cincinnati,  but  by  the  standard  prevailing 
in  the  locality  where  the  treatment  was  giv- 
en, or  in  like  localities.  The  evidence  of 
these  physicians  seems  to  be  directed  partic- 
ularly to  the  failure  of  the  defendant  to  give 
an  anesthetic.  It  will  be  observed  that  these 
physicians  do  not  say  that  the  failure  to  give 
an  anesthetic  produced  a  bad  result  on  the 
injured  ankle,  or  that  the  treatment  of  the 
ankle  was  improper.  The  treatment  may 
have  been  attended  with  more  pain  to  the 
patient  because  an  anesthetic  was  not  admin- 
istered, but  the  treatment  of  the  ankle  may 
have  been  the  same,  whether  with  or  without 
an  anesthetic.  It  does  not  follow  that  the 
injury  to  the  ankle  was  increased  or  aggra- 
vated by  failure  to  give  an  anesthetic 
There  is  no  evidence  that  the  injury  to  the 
ankle  was  increased  or  aggravated  by  such 
failure.    Such  increased  or  aggravated  iojoxy 


to  the  ankle  cannot  be  presumed  without  evi- 
dence. 

Again,  it  is  not  shown  that,  under  the  stand- 
ard of  skill  and  diligence  by  which  the  de- 
fendant was  bound,  it  was  his  duty  to  ad- 
minister an  anesthetic  considering  time,  lo- 
cality and  the  condition  of  the  patient  The 
questions  propounded  to  these  physicians  in- 
cluded none  of  these  conditions  which  ex- 
isted when  the  treatment  was  given  by 
defendant  The  answers,  being  responsive 
to  the  questions,  cannot  be  taken  to  include 
more  than  the  questions.  This  being  true, 
we  are  left  without  any  opinion  from  these 
physicians  as  to  whether  the  treatment  given 
by  the  defendant  under  the  conditions  ex- 
isting when  it  was  given,  was  proper  or  im- 
proper. There  is  absolutely  no  evidence 
showing  what  the  proper  treatment  for  the 
injured  ankle  was,  at  the  time  and  under 
the  conditions  existing  when  the  defendant 
gave  the  treatment  To  bold  the  defendant 
liable  under  the  evidence  of  these  physicians 
would  be  to  do  so  upon  mere  conjecture* 
without  any  satisfactory  proof.  Proof  show- 
ing mere  conjectural  possibility  that  unfavor- 
able results  were  due  to  want  of  care  or 
skill,  is  not  sufficient  to  make  a  physician 
liable.  8  Wharton  ft  Stllle's  Med.  Juris.  | 
617. 

It  may  be  claimed  that  the  evidence  of  the 
plaintiff  discloses  failure  of  defendant's  treat* 
ment  to  cure  the  injured  ankle,  and  also  die- 
closes  error  or  mistake  In  diagnosis.  Failure 
on  the  part  of  a  physician  to  effect  a  cure 
does  not,  alone,  establish  or  raise  a  presump- 
tion of  want  of  skill,  or  negligence,  on  his 
part    Lawson  v.  Conaway,  supra;  3  Wharton 

6  StlUe's  Med.  Juris.  §  617;  Wohlert  v.  Sei-  , 
bert  23  Pa.  Super.  Ct  213;  Halre  v.  Reese, 

7  Phlla.  (Pa.)  138;  Pettigrew  v.  Lewis,  4e 
Kan.  78,  26  Pac.  458;  Barney  v.  Pinkham« 
29  Neb.  860,  46  N.  W.  694,  26  Am.  St  Rep. 
389;  Craig  v.  Chambers,  17  Ohio  St  253;  SimB 
V.  Parker,  41  111.  App.  284.  It  has  also  been 
held  that  the  fact  that  a  physician  fails 
to  discover  a  fracture  or  dislocation  does  not, 
alone,  establish  or  raise  a  presumption  of  want 
of  care  on  his  part  8  Wharton  ft  Stille's 
Med.  Juris.  S  517;  Richards  v.  Wlllard^  176 
Pa.  181,  86  Atl.  114;  James  v.  Crockett  84 
N.  B.*640.  Where  a  physician  exercises  or- 
dinary care  and  skill,  keeping  within  recog- 
nized and  approved  methods,  he  Is  not  liable 
for  the  result  of  a  mere  mistake  of  Judg- 
ment A  physician  is  liable  for  the  result  of 
error  of  Judgment,  where  the  error  Is  sa 
gross  as  to  be  inconsistent  with  that  degree 
of  skin  which  it  is  the  duty  of  a  physician 
to  possess.  8  Wharton  &  StlUe^s  Med.  Jniia. 
1 601;  West  ▼.  Martin,  31  Mo.  375,  80  Am.  Dec 
107;  Johnson  ▼.  Wlntson  (Neb.)  94  N.  W.  607; 
22  Am.  &  Ehig.  Bna  Law,  806,  and  cases 
cited  in  note  1. 

We  find  no  evidence  of  gross  error  of  Judg- 
ment; no  evldttice  as  to  what  the  proper 
treatment  was  under  the  conditions  existing 
when  the  defendant  treated  the  plaintiff; 
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no  evidence  that  the  treatment  given  was  Im- 
proper, considering  time,  locality,  and  con- 
ditions. We  therefore  hold  that  the  plain- 
tilTs  evidence  was  Insufficient  to  sustain  a 
verdict  in  his  favor. 

The  Judgment  of  the  circuit  court  must  be 
affirmed* 


(59  W.  Va.  298) 

SNODGRASS  v.  JOLLIFF  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  18,   1906.) 

1.  TAXATioif  —  Pbopkrtt  Tazsd  to    Diffkb- 
KNT  Pabties— Payments. 

Price  conveys  a  tract  of  land  to  Higgjns 
"except  one-half  the  oil  and  gas  royalty,  which 
is  one-sixteenth  of  all  oil  and  gas  underlying 
said  tract  of  land."  Price  conveys  half  of  the 
sixteenth  which  he  so  excepted  to  Jolliff,  Mc- 
Neeley  and  Ice.  Higgins  is  charged  on  the 
land  tax  book  for  1901  with  the  tract  with- 
out reduction  of  valuation  for  the  interest  in 
oil  and  gas  reserved  by  Price.  Price  is  charged 
on  the  land  tax  book  for  1901  with  one-six- 
teenth of  the  oil  and  gas.  Jolliff,  McNeeley, 
and  Ice  are  charged  on  the  land  tax  book  for 
1901  with  one-sixteenth  of  the  oil  and  gas. 
Higgins  pays  his  taxes  and  Price  pays  his,  but 
Jolliff,  McNeeley,  and  Ice  fail  to  pay  their 
taxes.  A  sale  of  the  interest  of  Jolliff,  Mo* 
Neeley,  and  Ice  in  the  oil  and  gas  for  taxes 
will  not  pass  good  title,  because  of  the  payment 
of  taxes  by  their  co-tenant.  Price  or  Higgins. 

2.  Samb— Patmxrt  bt  Tenant  in  Common. 

Payment  by  a  tenant  in  common  of  taxes 
for  the  common  property  under  an  assessment 
in  his  name  will  render  a  sale  of  his  co-tenant's 
interest  for  taxes  in  his  name  for  the  same 
year  void. 
(Syllabus  by  the  Oourt) 

Appeal  from  Circuit  Court,  Weteel  County. 

Bill  by  R.  B.  L.  Snodgrass  against  A.  B. 
Jolliff  and  others.  Decree  for  plaintiff,  and 
defendants  appeal    Reversed. 

Thos.  P.  Jacobs,  for  appellants.  W.  O.  ft 
B.  B.  Snodgrass,  for  appellee. 

BRANNON,  J.  S.  J.  Price  by  deed  granted 
a  tract  of  53  acres  of  land  in  Wetzel  county 
to  Bremen  Higgins  "except  one-half  the  oil 
and  gas  royalty,  which  is  one-sixteenth  of 
all  the  oil  and  gas  underlying  said  tract 
of  land."  Later  Price  conveyed  to  A.  B. 
Jolliff,  G.  B.  McNeeley,  and  6.  H.  Ice  the 
one-half  of  the  oil  and  gas  which  had  been 
excepted  by  Price  in  his  said  conveyance  to 
Higgins,  the  oil  and  gas  thus  conveyed  to 
Jolliff,  McNeeley,  and  Ice  by  Price  being 
'/t2  of  the  oil  and  gas  in  the  tract  Thus 
Higgins  owned  Vis*  Price  Vts»  and  Jolliff, 
McNeeley,  and  Ice  i/ss  of  the  oil  and  gas  in 
the  tract  Higgins  caused  the  said  tract 
of  land  to  be  entered  on  the  landbook  im- 
mediately after  he  received  his  conveyance, 
and  it  was  charged  to  him  tor  the  years 
1900  and  1901  at  the  same  valuation  at 
which  it  was  assessed  in  1887,  1898,  and 
1899,  without  any  reduction  of  value  on 
account  of  the  exception  of  the  fraction  of  oil 
and  gas  excepted  by  Price,  and  Higgins  paid 
the  taxes  on  the  tract  for  the  years  1900  and 
1901.    Price  had  the  sixteenth  of  the  oil  and 


gas  in  said  tract  excepted  by  him  in  his  con- 
veyance to  Higgins  entered  on  the  landbook 
for  the  years  1900  and  1901,  and  paid  the 
taxes  in  his  name  for  those  years.  Jolliff, 
McNeeley,  and  Ice  were  charged  for  the  year 
1901  with  one-sixteenth  of  the  oil  and  gas  in 
said  tract,  though  they  owned  only  i/ss* 
Jolliff,  McNeeley,  and  Ice  did  not  pay  their 
taxes  for  1901,  and  their  Interest  was  sold 
as  one-sixteenth  for  delinquency  and  pur- 
chased by  E.  L.  Snodgrass,  who  obtained  a 
tax  deed  under  such  sale,  the  deed  reciting 
their  interest  as  i/ss,  the  interest  so  sold 
being  the  same  conveyed  to  them  by  Price 
as  the  i/ss  royalty.  Price  was  charged,  be- 
fore he  conveyed  to  Higgins,  at  the  same  val- 
uation per  acre  at  which  the  land  was  asr 
sessed  to  Higgins  after  he  became  owner. 
Higgins  leased  the  tract  for  oil  and  gas  pro- 
duction to  the  South  Penn  Oil  Company,  re- 
serving one-eighth  of  the  oil  produced  as  a 
rent  or  royalty,  the  parties  owning  such  roy- 
alty, or  call  it  oil,  in  the  fractions  above 
stated.  The  oil  company  bored  wells  on  the 
land  and  produced  oil.  After  the  bill  of 
Snodgrass,  now  to  be  mentioned,  had  been 
filed,  Jolliff,  McNeeley,  and  Ice  paid  Price 
their  proportionate  share  of  the  tax  which 
Price  had  paid  on  said  royalty  interest  under 
the  charge  in  his  name.  After  Snodgrass 
obtained  his  tax  deed  be  filed  a  bill  in  chan- 
cery to  obtain  a  decree  declaring  his  title 
good  to  the  i/as  interest  of  Jolliff,  McNeeley, 
and  Ice  under  his  tax  deed,  and  to  cancel 
their  claim  to  it  as  a  doud  over  his  title,  and 
to  declare  that  they  no  longer  had  any  title 
to  said  i/as  interest  in  the  oil  and  gas,  and- 
to  have  an  account  of  the  oil  produced  aft^r 
his  tax  deed,  and  to  compel  the  said  oil 
company  thereafter  to  account  to  him  for 
the  i/as  of  the  oil  produced.  Jolliff,  Mc- 
Neeley, and  Ice  filed  an  answer  stating  such 
payment  of  taxes  under  said  assessment  to 
Higgins  and  that  to  Price,  and  claiming  that 
payment  of  taxes  by  Higgins  and  by  Price 
was  payment  for  the  interest  of  Jolliff,  Mc- 
Neeley, and  Ice,  and  clalmhig  that  as  the 
assessor  did  not  divide  the  value  by  charging 
the  surface  less  the  value  of  said  mineral 
interest  to  Higgins  and  the  oil  and  gas  to 
Price  and  them,  pursuant  to  section  25,  e  29, 
Code  1889,  the  assessment  to  Jolliff,  Me- 
Neelesr,  and  Ice  was  void,  and  the  tax  sale 
void.  The  case  resulted  in  a  decree  holding 
the  tax  title  of  Snodgrass  good  to  pass 
to  him  the  title  of  Jolliff,  McN<eeley,  and  Ice, 
and  granting  him  the  relief  prayed  for. 
Jolliff,  McNeeley,  and  Ice  appeal  from  that 
decree. 

It  is  claimed  that  the  conveyance  by  Price 
to  Jolliff,  McNeeley,  and  Ice  vested  in  them 
a  separate  and  several  ownership  in  the  oil 
and  gas,  and  that  the  share  of  the  oil 
and  gas,  so  acquired  by  Jolliff,  McNeeley, 
and  Ice,  was  properly  charged  on  the  land- 
book  to  them  separately  from  the  surface, 
under  section  25^  c  29»  Code  1899,  and  that 
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k  sale  of  their  interest  for  taxes  passed  good 
title  to  Snodgrass.  On  the  other  hand,  for 
Jolllff,  McNeeley,  and  Ice  it  is  claimed  that 
the  Ck)de  section  cited  does  not  authorize  the 
charge  of  a  fractional  interest  in  the  oil  and 
gas,  but  only  requires,  such  separate  entry 
where  one  owner  owns  all  the  oil  and  gas,  or 
other  mineral,  separate  from  the  surface,  and 
that  the  assessment  to  Jolliff,  McNeeley,  and 
Ice  of  their  fractional  interest  was  illegal 
and  a  sale  under  it  passed  no  title,  as  held 
In  Cunningham  v.  Brown,  89  W.  Va.  688» 
20  S.  E.  615.  The  argrument  is  that  the 
statute  demands  a  dlYision,  by  separate 
values,  of  surface  from  minerals,  and  that 
there  was  no  division,  by  subtraction  from 
the  former  total  value  of  the  tract,  as  it  was 
before  Price  conveyed  to  Hlggins,  of  the  min- 
eral value,  and  that  the  statute  was  not  fol- 
lowed, and  that  the  assessment  to  Jolliff, 
McNeeley,  and  Ice  was  void.  We  do  not 
pass  on  these  contentions.  If  it  be  true  that 
a  fractional  Interest  In  minerals  cannot  be 
taxed  to  its  owner  separately  from  the  sur- 
face, then  the  charge  of  the  whole  tract 
to  Higgins  at  the  unchanged  surface  value, 
without  diminution  by  reason  of  the  sub- 
traction of  the  value  of  the  one-sixteenth  of 
the  oil  and  gas  retained  by  Prioe,  would  pay 
taxes  on  the  whole,  that  is,  the  surface  and 
all  the  oil  and  gas  under  it  State  v.  Low, 
46  W.  Va.  451,  88  8.  B.  271,  on  the  other 
hand,  if  such  fractional  interest  is,  under 
the  Ckxle,  s^arately  chargeable;  then  the 
charge  of  the  whole  one-sixteenth  of  the  oil 
and  gas  to,  Price,  covering  his  half  of  the 
one-slxteentti  and  a  half  conveyed  by  him 
to  JollifF,  McNeeley,  and  Ice^  would  answer 
for  the  ownership  of  Price,  JollifT,  McNeeley, 
and  Ice,  and  payment  by  Price  under  the  as- 
sessment in  his  name  would  pay  also  the 
taxes  for  JollifT,  McNeeley,  and  loe,  because 
they  and  Price  were  co-tenants,  and  pay- 
ment by  one  co-tenant  of  taxes  on  the  com- 
mon land  pays  for  all  the  co-tenanta  17  Am. 
ft  Bng.  Ency.  L.  (2d  Ed.)  686;  Parker  v. 
Brast,  45  W.  Va.  899,  82  &  E.  269.  So  would 
payment  by  Higgins,  also  a  co-tenant  If 
two  persons  own  a  tract  of  land  jointly  and 
it  is  charged  in  the  name  of  each  one  sepa- 
rately, would  not  payment  for  the  whole 
tract  by  one  of  the  owners  under  the  charge 
of  the  tract  in  his  name  defeat  a  tax  sale 
of  the  land  in  the  name  of  the  other  owner? 
The  case  of  Bailey  v.  McClaugherty,  48 
W.  Va.  546,  87  S.  BL  701,  is  urged  upon  us  to 
sustain  the  tax  deed.  It  holds  that  where 
one  person  conveys  a  tract  of  land  to  an- 
other, and  it  remains  on  the  taxbook  in  the 
name  of  the  former  owner,  who  pays  the 
tax,  and  is  also  charged  to  the  grantee,  who 
fails  to  pay  his  tax,  a  sale  in  the  grantee's 
name  for  taxes  passes  good  title,  notwith- 
standing payment  by  such  former  owner. 
That  is  not  just  this  casa  It  is  materially 
different  In  that  case  the  grantor  and 
grantee  were  not  co-tenants;  whereas^  In  this 


case,  Price,  JoUifF,  McNeeley,  and  Ice  were 
co-tenants.  In  the  Bailey  Case  the  sale  was 
in  the  name  of  the  only  true  owner.  Were 
not  taxes  paid  by  both  Higgins  and  Price — 
double  taxes  on  the  contested  share? 

Our  conclusion  is  to  reverse  the  decree  of 
the  circuit  court,  cancel  the  tax  deed,  and 
dismiss  the  plaintifTs  bill  without  relief  to 

him. 


(69  W.  Va.  204) 

SmTH  V.   SOUTH   PBNN  OIL   CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  6,  1906.) 

1.  Mines  and  Minebaijs  —  Oil  Leasb— Con- 

STBUOTION. 

The  following  clause  in  a  lease  for  oil  and 
gas  purposes  imposes  no  obligation  to  pay  rent: 
"Provided,  however,  that  this  lease  shall  become 
null  and  void  and  all  rights  hereunder  shall 
cease  and  determine  unless  a  well  shall  be  com- 
pleted on  the  said  premises  within  three  (3) 
months  from  the  date  hereof,  or  unless  the 
lessee  shall  pay  at  the  rate  of  sixty-five  and 
■Vioo  (65a  8/100)  dollars,  quarterly,  in  ad- 
vance, for  each  additional  three  months  such 
completion  is  delayed  from  the  time  above  men- 
tioned for  the  completion  of  such  well  until 
a  well  is  completed^*^* 

2.  Sams— Liabilities  of  Lessee. 

If,  after  having  drilled  one  unproductive 
well  under  such  a  lease*  and  paid  commutation 
money  until  the  completion  thereof,  the  lessee 
is  permitted  to  drill  another  without  making 
further  payments,  and  without  notice  that  any 
compensation  will  be  demanded  or  required  of 
him  for  such  further  use  and  occupation  of 
his  premises,  none  can  be  recovered. 
8.  Same— Conduct  ot  Pasties. 

Such  a  contract  being  ambiguous  as  to 
what  shall  constitute  a  completed  well,  the 
conduct  of  the  parties  in  treating  the  completion 
of  an  unproductive  well  as  an  act  sufficient  to 
vest  in  die  lessee  a  right  to  make  furber  ex- 
ploration, without  additional  payments,  is  con- 
clusive upon  them,  under  the  principal  of  prac- 
tical construction. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Tyler  County. 

Action  by  Albert  H.  Smith  against  the 
South  Penn  Oil  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Judg- 
ment reversed,  and  Judgment  for  defendant 
rendered. 

A.  B.  Fleming,  R.  F.  Fleming,  C.  Powell, 
and  Thos.  P.  Jacobs,  for  plaintiff  in  error. 
J.  V.  Blair,  J.  H.  Strickling,  and  M.  E.  Duty, 
for  defendant  in  error. 

POFFBNBABGER,  J.  A  Judgment  for 
$217.50,  with  interest  and  costs,  was  ren- 
dered by  the  circuit  court  of  Tyler  county  on 
a  demurrer  to  evidence  against  the  South 
Penn  Oil  Company,  in  favor  of  Albert  EL 
Smith,  in  an  action  of  assumpsit,  for  com- 
pensation for  the  use  and  occupation  of  real 
estate^  and  said  South  Penn  Oil  Company 
seeks  a  reversal  of  said  Judgment 

Possession  of  the  land  was  taken  and  held 
under  a  lease  executed  to  the  defendant  for 
oil  and  gas  purposes,  containing  no  express 
covenant  binding  the  lessee  either  to  drill  a 
well  or  pay  rent    The  only  covenants  are  to 
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deliver  in  the  pipe  lineB,  to  the  credit  of  the 
lessors,  their  heirs,  and  assigns,  one-eighth 
of  the  oil  produced  and  saved  ftom  the  prem- 
ises ;  to  pay  $200  per  year  for  the  gas  from 
each  gas  well  on  the  premises,  the  product 
of  which  is  marketed  and  used  ofT  of  the 
premises;  to  locate  all  wells,  so  as  to  inter- 
fere as  little  as  possible  with  the  cultivated 
portions  of  the  farm ;  and  to  pay  all  dam- 
ages to  growing  crops  by  reason  of  opera- 
tions. Then  follows  this  clause :  "Provided, 
however,  that  this  lease  shall  become  null 
and  void  and  all  rights  hereunder  shall  cease 
and  determine  unless  a  well  shall  be  com- 
pleted on  the  said  premises  within  three  (3) 
months  from  the  date  hereof,  or  unless  the 
lessee  shall  pay  at  the  rate  of  slzty-flve  and 
••/loo  (652Vioo)  dollars  quarterly,  in  ad- 
vance, .for  each  additional  three  montlis  such 
completion  Is  delayed  from  the  time  above 
mentioned  for  the  completion  of  such  well  un- 
til a  well  is  completed.  Such  payments  may 
be  made  direct  to  the  lessors  or  deposited  to 
their  credit  in  McKin  Post  Office,  Tyler 
County,  West  Bay."  The  lease  bears  date 
January  18,  1890.  Seven  payments  of  $66.26 
each,  for  delay  in  drilling,  were  made,  and  a 
well  was  completed  In  December,  189T.  The 
lessee  then  abandoned  the  premises  until  the 
luring  of  1809,  when  it  re-entered  thereon  and 
completed  another  well  in  May  of  that  year. 
Both  wells  were  unproductive,  and  the  tools, 
machinery,  and  appliances  were  finally  .re- 
moved from  the  premises  in  January  or  Feb- 
ruary, 1900.  This  action,  was  brought  for 
rent  for  the  whole  period  firom  January  18» 
1898,  nntll  January  18,  1900,  at  the  rate  of 
$65.25  per  quarter. 

Barring  the  fact  of  actual  occupancy  and 
nse  of  the  leased  premises,  this  case  is  gov- 
erned by  the  principles  announced  in  Snod- 
graas  v.  South  Penn  Oil  Co.,  47  W.  Va.  609, 
35  S.  E.  820,  following  the  case  of  Glasgow* 
V.  Gas  Co.,  162  Pa.  48,  25  Atl.  232.  The 
lease  contains,  not  a  covenant  to  pay  rent, 
but  only  a  clause  giving  to  the  lessee  the  op- 
tion or  privilege  of  paying  a  specific  sum 
every  three  months  in  advance,  as  a  means 
of  keeping  the  lease  alive  and  operative.  It 
was  not  bound  to  do  so,  and  could,  without 
the  violation  of  any  terms  in  the  lease,  al- 
low its  rights  to  be  forfeited  and  to  cease 
and  determine  by  failure  to  drill  a  well  or 
pay  said  sum.  It  merely  gave  the  privilege 
of  extending  the  lease  by  periodical  pay- 
ments of  the  amount  specified. 

The  declaration,  however,  Is  not  predi- 
cated upon  any  covenant  In  the  lease.  The 
demand  is  for  the  use  and  occupation  of  the 
land  "by  the  said  defendant  at  its  special  in- 
stance and  request,  and  by  the  suffrance  and 
permission  of  the  said  plaintiff  for  a  long 
space  of  time  before,  then  elapsed,  had,  held, 
used,  occupied,  possessed,  and  enjoyed.?  But 
there  is  no  evidence  of  any  occupancy  other- 
wise than  under  the  lease  and  for  the  pur- 
poses therein  expressed,  and  that  instru- 
ment Imposes  no  obligation.  It  simply  per- 
mitted occupation  and  use  for  the  purpose 


of  exploring  for  oil  and  gas.  The  lessors 
may  have  had  it  in  their  power  to  prevent 
the  second  entry  upon  the  property,  but,  if  so, 
they  waived  that  right  and  took  the  benefit 
of  the  large  expenditures  incident  to  the  drill- 
ing of  the  second  well.  It  was  not  an  oc- 
cupation and  use  for  the  sole  benefit  of  the 
lessee,  but  for  the  mutual  benefit  of  both 
parties.  As  one  unsuccessful  exploration 
had  been  made,  and  the  lessee  was  permitted, 
without  objection,  to  drill  another  well,  un- 
der a  contract  indefinite  and  uncertain  as  to 
the  rights  of  the  parties  after  the  drilling 
of  such  a  well,  what  should  be  deemed  a 
completed  well  being  undefined  by  the  lease, 
this  conduct  on  the  part  of  both  lessors  and 
lessee  amounted  to  a  practical  construction 
thereof.  The  lessee  claimed  the  right  to  go 
on  and  put  down  another  well  without  mak- 
ing additional  payments  for  continuance  of 
the  lease  until  completion  thereof,  and  the 
lessors,  by  tlieir  silence  and  acquiescence,  as- 
sented and  agreed  to  this  Interpretation  of 
the  contract,  and,  having  done  so,  cannot 
now  set  up  a  claim  for  rent  The  testimony 
of  the  plaintiff  makes  this  theory  plain.  He 
said.  "I  had  a  chance  to  lease  my  land, 
but,  when  the  people  wanting  it  would  learn 
the  situation,  they  said  they  didn't  want  it 
whlie  the  South  Penn  Company  have  a  lease 
on  it,  but  said,  if  I  could  get  it  released, 
they  would  take  my  land.  Then  I  spoke  to 
M.  K.  Duty  and  asked  him  to  speak  to  them 
and  see  if  they  would  not  give  it  up,  and  he 
wrote  to  them  and  they  answered  back." 
But  what  they  said  is  not  stated.  The  wit- 
ness did  not  produce  the  letter,  nor  prove  its 
contents,  and  he  further  testified  that  he  did 
not  enter  into  a  written  lease  or  further 
agreement  with  the  lessee  concerning  the 
drilling  of  the  second  well.  The  applications 
of  this  rule  ar4  many  and  varied.  See  Page, 
Con.  S  1126.  It  cannot  avail  against  the 
plain  terms  of  a  deed  or  other  contract,  and 
the  conduct  of  a  party,  relied  upon  as  ex- 
pressive of  his  understanding  of  the  contract, 
must  be  positive  and  unequivocal,  and  It 
must  appear  that  he  was  cognizant  of  the 
actual  intention  of  the  other  party.    Id. 

But  all  these  circumstances  are  combined 
here.  Smith,  suspecting  a  claim  by  the 
lessee  of  right  to  make  further  ex];4oration 
without  paying  additional  amounts,  address- 
ed an  inquiry  to  it  to  verify  his  suspicion. 
In  response  thereto  the  second  well  was  soon 
afterwards  put  down,  without  any  objection 
or  demand  for  payment  of  rent  It  is  plain, 
therefore,  that  In  the  opinion  of  both  parties 
the  lessee  by  drilling  the  first  well,  thougl^ 
unproductive,  acquired  the  right  to  make  fur 
ther  exploration  without  payment  of  addl 
tlonal  commutation  money.  The  decisions  of 
this  court  afford  a  number  of  illustrationii 
of  the  application  of  this  principle.  Heather- 
ly  V.  Bank,  31  W.  Va.  70,  6  S.  K  754 ;  Scraggs 
V.  Hill,  37  W.  Va.  706,  17  S.  B.  185.  Crisllp 
V.  Cain,  19  W.  Va.  438,  441 ;  Hurst  v.  Hurst, 
7  W.  Va.  209;  Caperton's  ^.dmr's  v.  Caper- 
ton's  Heirs,  36  W.  Va.  479,  15  S.    El    257 1 
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Chapman  t.  Coal  Co.,  54  W.  Va.  193,  48  S. 
E.  262.  That  the  deed  is  ambiguous  as  to 
iwhat  is  sofBcient  to  vest  a  right  of  explora- 
tion, without  payment  of  money,  admits  of 
no  doubt  It  declares  that  it  shall  remain 
in  force  for  the  term  of  10  years,  and  then 
provides  that  it  shall  cease  and  determine 
'*unless  a  well  shall  be  completed"  on  the 
premises  within  three  months,  or  unless  the 
lessee  shall  pay  a  certain  amount  of  money 
every  three  months  "untU  a  well  is  com- 
pleted." What  kind  of  a  well?  Some  are 
productive  and  some  unproductive,  and 
It  costs  a  considerable  amount  of  money  to 
put  down  either  kind.  The  question  is  not 
what  in  point  of  fact  or  law  constitutes  a 
well,  but  what  is  a  well  within  the  meaning 
of  the  deed.  No  court  or  jury  is  as  able  to 
answer  it  as  well  as  the  parties  themselves, 
and  they  have  responded  by  their  conduct 
It  is  not  Intended  here  to  Intimate  that  the 
drilling  of  an  unproductive  well  vested  any 
right  in  the  lessee  other  than  that  of  ex- 
ploration as  aforesaid,  or  absolved  it  from 
any  further  duty  in  the  premises  in  case  it 
desired  to  hold  the  property  for  the  fall  term 
specified.  Principles  relating  to  this  subject 
are  discussed  fully  in  Parish  Fork  Oil  Co. 
T.  Bridewater  Gas  Co.,  51  W.  Va.  683,  42  & 
B.  656,  59  L.  R.  A.  666;  Steelsmith  v.  Gartlan, 
45  W.  Va,  27,  29  S.  B.  978,  44  L.  R.  A.  107; 
Urpman  v.  Lowther  Oil  Co.,  58  W.  Va,  501, 
44  S.  B.  438,  97  Am.  St  Rep.  1027. 

In  view  of  the  foregoing  principles  and 
conclusions,  the  error  of  the  court  in  over- 
ruling the  defendant's  demurrer  to  the  evi- 
dence is  manifest  The  judgment  will  there- 
fore be  reversed,  the  demurrer  to  the  evi- 
dence sustained,  and  judgment  rendered  for 
the  plaintifT  in  error,  with  its  costs  in  the 
court  below,  as  well  as  in  this  court 

<6e  W.  Va.  W4) 

DBNT  V.  PICKENS  et  al 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  13,  190a) 

1.  Appeal — ^Decision — Law  or  the  Case. 

In  determining  whether  a  matter  is  res 
judicata  by  a  decision  of  an  appellate  court, 
when  the  order  entered  reverses  a  decree  of  the 
trial  court,  and  remands  the  cause  for  farther 
proceedings,  according  to  directions  given  in  the 
written  opinl<m,  filed  at  the  time  of  the  rendi- 
tion of  the  decision,  the  opinion  and  record,  as 
well  as  the  order,  are  to  be  considered;  and 
if  it  appears  from  the  record  that  the  parties 
between  whom  it  is  claimed  there  was  an  ad- 
judication were  before  the  court  and  the  sub- 
ject-matter of  the  alleged  adjudication  brought 
in  the  suit  by  pleadings  relating  thereto,  and, 
from  the  opinion  and  order,  that  the  matter  was 
expressly  decided,  the  parties  are  concluded 
by  the  decision  in  all  further  proceedings  in 
the  cause  in  the  court  below,  as  well  as  in  all 
collateral  proceedings,  although  the  pleadings 
in  the  cause,  viewed  from  the  standpohit  of  a 
demurrant  thereto,  were  insufllcient 

[Bd.  Note. — For  eases  in  point  see  voL  8, 
Cent  Dig.  Appeal  and  Brror,  S(  4661-1665J 
t.  Same — Bztent  or  Decision. 

Not  only  all  matters  that  were  actually 
litigated*  bat  also  all  others  that  the  parties 


were  bound,  by  the  state  of  the  pleadings,  to 
assert  by  way  of  defense  to,  or  in  support  ot 
the  demand  or  demands  set  up  in  a  cause,  are 
res  judicata  by  the  decision  rendered  therein. 
8.  Judgment  —  Res  Judicata — Pabties — Lis 

Pendens. 

Except  in  pure  proceedings  in  rem,  nothing 
is  res  judicata  by  a  decision  as  to  persons  who 
were  not  parties  to  the  cause  in  which  it  was 
rendered;  but  the  status  of  the  property  in- 
volve therein  may  have  been  so  affected,  by 
the  pendency  of  the  suit,  as  to  have  rendered 
it  insusceptible  of  valid  purchase  or  acquisi- 
tion by  strangers  thereto,  while  the  cause  was 
pending  or  after  decision,  as  against  one  who 
was  a  party  to  it 

[Bd.  Note. — For  cases  In  point,  see  vol  80, 
Cent  Dig.  Judgment  S§  1230-1233.] 

4.  Lis  Pendens — Extent  of  Rule. 

The  rule  lis  pendens  extends  to  nonnegoti- 
able  choses  in  action  and  funds,  for  the  subjec- 
tion of  which  to  the  payment  of  a  debt  a  suit 
in  equity  has  been  instituted  to  set  aside  as- 
signments thereof,  as  having  been  made  in 
fraud  of  the  plaintiff's  rights. 

[Ed.  Note. — For  cases  in  point  see  voL  88, 
Cent  Dig.  Lis  Pendens,  SS  O-IL] 

5.  Fbaudxjlent  Convetanos — Asbionhent  or 
Fund — ^Answer. 

The  answer  of  an  assignee  to  a  biU,  at- 
tacking an  assignment  of  a  fund  as  having  been 
fraudulently  made,  must  deny  notice  of  fraudu- 
lent intent  of  the  assignor,  as  well  as  fraudulent 
intent  on  the  part  of  the  assignee.  Fail- 
ure to  deny  it  is  equivalent  In  legal  effect,  to 
an  admission  of  the  truth  of  the  allegation  of 
notice. 

tEd.  Note. — For  cases  In  point  see  voL  24, 
Cent  Dig.  Fraudulent  Conveyances,  (  784.] 

8.  Sams— General  Denial — Effect. 

The  answer  of  an  assignee,  responding  to  a 
bill  charging  fraud  in  the  assignment  specifical- 
ly denies  the  fraudulent  intent  imputed  to  him 
by  the  allegations  of  the  bill,  says  nothing  as 
to  the  fraudulent  intent  imputed  to  his  assignor, 
is  silent  as  to  the  allegation  of  notice  of  the 
fraud  of  the  latter,  and  denies  generally  each 
and  every  charge  or  intimation  of  fraud  charged 
against  respondent  in  plaintiff's  original  and 
amended  bills ;  and  there  is  no  exception  to  said 
answer.  Held,  the  general  denial  is  insufficient 
to  negative  fraudulent  intent  of  the  assignor 
and  notice  thereof  to  the  assignee. 
7.  Same — Bona  Fioe  Pxtbchaseb. 

One  who  claims  title  to  property  or  a  fund 
as  a  bona  fide  purchaser  without  notice  must 
allege,  not  only  that  he  is  a  purchaser  for  val- 
ue, but  also  that  he  had  no  notice  of  the  fraudu- 
lent intent  of  his  vendor  or  his  assignor.  It 
requires  l>oth  payment  of  adequate  considera- 
tion and  want  of  notice  of  fraud  to  make  out 
a  title  in  such  case. 

[Ed.  Note. — For  cases  In  point,  see  vol.  24, 
Cent  Dig.  Fraudulent  Conveyances,  |  802.] 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Barbour 
County. 

Suit  by  Susan  C.  Dent  against  Dover 
Pickens  and  others.  Decree  for  plaintUT, 
and  defendants  A.  O.  Dayton  and  others  ap- 
peaL  Affirmed  in  part  and  reversed  in 
part 

Fred.  O.  Blue  and  Davis  ft  Davis,  for  ap- 
pellants.   J.  Hop  Woods,  for  appellee. 

POFFENB-ARGBR,  J.  On  the  12th  day 
of  May,  1005,  in  the  chancery  cause  of 
Susan  0.  Dent  r.  Dever  Pickena  and  others 
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pending  In  tbe  circuit  court  of  Barbour  coun- 
ty, an  order  allowing  an  appeal  in  the  follow- 
ing terms  was  entered  by  this  court:  **An 
appeal  and  supersedeas  upon  the  foregoing 
petition  is  allowed  as  to  so  much  of  the  de- 
cree pronounced  on  the  23d  day  of  February, 
1905,  as  requires  that  A.  G.  Dayton  and 
Mollle  Pickens  pay  to  the  plaintifF  the  sum 
of  $1,000,  with  interest  thereon  from  the 
12th  day  of  May,  1802,  and  the  sum  of  $69.24, 
with  interest  thereon  from  the  6th  day  of 
June,  1892,  and  that  said  A.  O.  Dayton  and 
Jolm  J.  Davis  pay  to  the  plaintiff  the  sum 
of  $125,  with  interest  thereon  from  the  2l8t 
day  of  May,  1892,  and  that  said  A.  G.  Day- 
ton and  John  Basse!  pay  to  the  plaintiff 
the  sum  of  $150.  with  interest  thereon  from 
the  26th  day  of  May,  1892." 

The  decree  contains  a  number  of  othec  ad- 
judications in  favor  of  the  plaintiff,  some  of 
which,  not  covered  by  the  order  allowing 
the  appeal,  are  made  the  subject  of  assign- 
ments of  error  in  the  briefs  of  counsel.  They 
say  tliat,  as  the  case  Is  before  this  court  on 
an  appeal,  they  may,  under  the  rules,  assign 
any  error  in  the  decree.  We  do  not  under- 
stand this  to  be  in  accord  with  the  prac- 
tice of  this  court  or  its  rules,  as  proper- 
ly construed.  When  the  appeal  is  from  the 
whole  decree,  errors  in  it,  not  assigned  in 
the  petition  for  the  appeal,  may  be  assigned 
in  the  briefs,  and  may  even  be  noticed  by  the 
court  and  acted  upon  without  any  assign- 
ment thereof.  But  when  the  appeal  allowed 
does  not  extend  to  the  whole  decree,  the 
court  has  before  it,  and  within  its  judisdic- 
tion,  only  those  matters  as  to  which  the  ap- 
peal was  allowed.  All  adjudications  as  to 
which  no  appeal  was  allowed  remain  in  the 
«)urt  below,  within  its  jurisdiction,  and  con- 
stitute proper  subjects  for  its  further  action. 
A  proposition  so  obviously  deducible  from 
the  terms  of  the  order  requires  no  citation 
of  authority  for  its  support,  but,  as  the  con- 
trary thereof  seems  to  be  relied  upon  with 
confidence,  reference  is  here  made  to  3  Cyc. 
220,  where  a  number  of  decisions  in  which 
the  rule  has  been  enforced  are  cited.  The 
only  exception  is  a  case  in  which  the  matter 
as  to  which  the  appeal  was  allowed  is  so 
connected  with  all  others  as  to  render  It 
impossible  to  act  upon  it  without  affecting 
them.  At  this  time,  therefore,  none  of  the 
matters  adjudicated  in  the  decree  of  Febru- 
ary 23,  1905,  except  the  two  items  of  $1,000 
and  $69.24,  decreed  against  A.  G.  Dayton 
and  MoUie  Pickens,  the  $125  item,  decreed 
against  A.  G.  Dayton  and  John  J.  Davis,  and 
the  $150  item,  decreed  against  A.  G.  Dayton 
and  John  Bassel,  are  within  the  jurisdic- 
tion of  this  court,  nor  can  they  be  consider- 
ed on  this  appeal.  As  to  these  items,  the 
appellee  relies  upon  the  principle  of  res 
judicata,  claiming  that  this  court,  by  its  de- 
cision and  directions  to  the  court  below,  on 
the  first  appeal  in  this  cause,  the  disposition 
of  which  1b  reported  in  46  W.  Va.  at  page  378, 
83  8.  B.  at  page  303,  adjudicated  and  settled 


the  controversy  in  reference  thereto  in  her 
favor.  If  this  be  true,  there  is  no  error  in 
the  action  of  the  court  below  in  allowing  them 
to  her;  for  that  decision,  whether  it  be  right  or 
wrong,  is  unalterable.  Butler  v.  Thompson, 
52  W.  Va.  311,  43  S.  B.  174;  Koonce  v.  Doo- 
little,  48  W.  Va.  592,  37  S.  B.  644;  Camden  v. 
.Werniger,  7  W.  Va.  628;  Henry  v.  Davis,  13 
W.  Va.  230;  Campbell  v.  Campbell,  22  Grat 
649;  Bank  v.  Craig,  6  Leigh,  399;  Sibbald  v. 
United  States,  12  Pet  488,  9  L.  Bd.  1167; 
Mackall  v.  Richards,  116  U.  &  45,  6  Sup.  Ct 
234,  29  li.  Bd.  558;  The  Santa  Maria,  10 
Wheat  431,  6  L.  Bd.  859;  Himely  v.  Rose, 
5  Cranch,  313,  3  L.  Bd.  111.  The  first  import- 
ant inquiry,  therefore,  is  whether  this  Court 
decided  anything  respecting  said  items,  and 
if  80,  what 

Before  entering  upon  this  inquiry,  it  is 
proper  and  necessary  to  a  clear  analysis  of 
the  decision  rendered  by  this  court,  to  mark 
a  distinction  as  to  parties.  A.  G.  Dayton, 
John  Bassel,  and  John  J.  Davis  were  not 
parties  to  this  cause  at  the  time  of  said  de- 
cision. Bassel  was  not  a  party  at  all,  in 
any  capacity.  Dayton  and  Davis  were  pai^ 
ties  as  trustees,  and  Dayton  as  special  com- 
missioner. Mollie  Pickens  and  Dever  Pick- 
ens were  parties,  and  the  litigation,  as  to  one 
of  the  matters  now  under  consideration,  the 
Cobum  debt,  less  the  part  assigned  to  Mollie 
Pickens,  was  between  Susan  C  Dent  on  the 
one  side  and  Dever  Pickens  and  Minnie  B. 
Coburn  on  the  other  side,  and,  as  to  said 
assigned  part,  between  Susan  C.  Dent  and 
Mollie  Pidcens;  Dayton  and  Davis  being 
rather  nominal  parties  in  their  representa- 
tive capacities.  Hence  whatever  decision 
was  rendered  affected  personally  Dever 
Pickens,  Minnie  B.  Cobum,  and  Mollie  Pick- 
ens, and  the  status  of  the  funds  about  which 
they  were  litigating.  No  personal  decree 
could  have  been  rendered  against  Dayton, 
Davis,  and  Bassel.  but  the  status  of  the  fund 
may  have  been  rendered  against  Dayton, 
Davis,  and  Bassel,  but  the  status  of  the  fund 
may  have  been  so  affected  as  to  have  render- 
ed the  subsequent  decree  against  them  proper 
on  the  third  amended  bill  afterwards  filed 
against  them  along  with  the  original  parties. 

Susan  C.  Dent,  in  the  year  1889,  instituted 
an  action  at  law  against  Dever  Pickens, 
laying  her  damages  in  the  declaration  at 
$25,000.  Pending  the  same,  and  before  judg- 
ment, the  defendant  executed  a  deed  of  trust, 
convesring  to  A.  G.  Dayton  and  John  J.  Davis, 
trustees,  certain  real  estate  to  secure  the  pay- 
ment of  alleged  indebtedness,  amounting, 
in  the  aggregate,  to  $11,000.  Her  original 
bill  In  this  cause,  filed  in  February,  1889, 
set  up  the  pendency  of  said  action  and  at- 
tacked the  said  deed  of  trust  as  fraudulent, 
and  prayed  that  It  be  set  aside  as  to  her  de- 
mand. In  September,  1889,  she  filed  an 
amende  bill,  showing  the  recovery  of  a 
judgment  by  her  in  said  action  for  the  sum 
of  $10,000,  and  the  issuance  of  execution 
thereon  and  docketing  of  the  same  in  the 
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clei^B  office  of  the  county  court  of  said  coun- 
ty, whereby  she  claimed  to  hare  acquired  a 
Hen  upon  all  the  personal  property  and  estate 
of  said  defendant  In  this  amended  bill,  she 
further  charged  that,  on  the  10th  day  of 
May,  1889,  the  defendant,  for  the  purpose  of 
hindering,  delaying,  and  defrauding  her  out 
of  the  collection  of  her  said  debt,  had  en- 
tered into  a  marriage  contract  with  Minnie 
B.  Cobum  and  fraudulently  settled  upon  her, 
by  assignment,  a  large  amount  of  personal 
property  in  the  form  of  debts  due  him  ftom 
sundry  persons,  and  conveyed  to  her  his  in- 
terest in  a  certain  tract  of  land,  containing 
396%  acres.  Among  the  debts  so  assigned, 
there  was  one  which  is  described  in  said 
contract  as  follows:  "The  rest  and  residue 
of  the  debt  due  said  Dever  Pickens  from 
M.  W.  and  Ledrue  Ooburn,  and  secured  by 
deed  of  trust  to  Alston  G.  Dayton  and  James 
Pickens,  trustees,  dated  December  21st,  1885, 
after  deducting  therefirom  $1,000,  assigned 
Jan*y  14th,  1880,  to  Mollie  Pickens.''  The 
marriage  contract,  containing  this  assign- 
ment and  recital,  was  exhibited  with  said 
amended  bill.  The  following  allegations  of 
the  amended  bill  relate,  in  part,  to  said  Oo- 
burji  debt  and  the  assignment  of  a  portion 
thereof  to  Mollie  Pickens:  "Plaintiff  further 
says  that  on  the  31st  day  of  August,  1889, 
she  caused  an  execution  to  be  issued  upon 
said  Judgment,  and,  on  the  81st  day  of  Au- 
gust, 1889,  had  the  same  placed  in  the  hands 
of  the  sheriff  of  said  county  to  be  executed, 
and,  on  the  31st  day  of  August,  1889,  had 
the  same  docketed  in  the  clerk's  office  of 
the  county  court  of  said  county,  and  there- 
by acquired  and  continued  the  lien  of  said 
execution  upon  the  debts  transferred  by  said 
defendant  Pickens  to  said  Minnie  B.  Cobum, 
whereof  the  said  M.  W.  Ooburn,  Ledrue  Co- 
bum,  A.  O.  Dayton,  surviying  tmstees  of 
himself  and  said  James  Pickens,  deceased,^ 
in  the  deed  of  trust  dated  December  21, 
1885,  mentioned  in  said  contract,  Mollie 
Pickens,  A.  S.  Pickens,  M.  S.  Glevenger,  A. 
H.  Young,  Emma  Walker,  and  John  D.  Pick- 
ens, in  his  own  right,  have  due  notice  and 
had  also  knowledge  of  the  fraudulent  pur- 
pose of  said  defendant  Pickens  in  making 
said  contract  Plaintiff  further  avers  that 
since  she  filed  her  said  original  bill  the  said 
Dover  Pickens  has  abandoned  this  state  and 
is  living  in  one  of  the  far  western  states,  as 
does  also  the  said  Minnie  B.  Cobum,  who 
is  the  daughter  of  said  M.  W.  Cobum  and 
the  niece  of  said  Ledrue  Cobum,  both  of 
whom  are  Insolvent;  that  the  said  Dayton 
and  Davis  are  and  were  the  counsel  of  said 
Dever  Pickens  from  the  day  of  the  institu- 
tion of  plaintiff's  action  at  law  against  him 
in  which  said  judgment  was  recovered  up  to  this 
day;  that  said  Mollie  Pickens,  Emma  Pick- 
ens, and  John  D.  Pickens  are  the  sisters  and 
brothers  of  said  Dever  Pickens;  that  said 
A.  S.  Pickens  is  his  nephew;  that  said  A.  H. 
Young  is  the  husband  of  his  sister,  and  that 
said  M.  &  Glevenger  is  ^ther  some  relative 


or  intimate  friend  of  said  Dever  Pickens; 
and  that  all  of  them  well  knew  the  financial 
standing  and  habits  of  said  Pickens  and  of 
his  purpose  to  cheat  the  plaintiff  in  all  of 
said  transfers."  Said  first  amended  bill  fur- 
ther alleged  that  Dever  Pickens,  "for  the 
purpose  of  hindering,  delaying,  and  defraud- 
ing the  plaintiff  out  of  the  collection  of  her 
said  debt,  entered  into  a  marriage  contract 
or  ante-nuptial  settlement  with  the  defend- 
ant, Minnie  B.  Cobum,  a  person  without 
financial  means  or  worldly  position,  justify- 
ing the  generosity  of  said  Pickens,  whereby, 
in  consideration  of  the  promise  of  said  Co- 
bum  to  marry  said  Pickens,  he  transferred 
and  set  over  to  her  certain  debts  due  to 
him,"  amounting  in  the  aggregate  to  mora 
that  13,500;  and  that  the  said  contract  was 
void  in  law  and  fraudulent  in  fact;  and  that 
the 'said  Minnie  B.  Cobum  was  privy  to,  and 
had  perfect  knowledge  of  the  fraudulent 
purpose  of  said  Pickens  in  executing  the 
same. 

A  second  amended  bill  was  filed  in  189S; 
which  contains  the. following  allegations  re- 
specting said  sum  of  $1,000  and  the  Cobum 
debt:  "Plaintiff  further  says  that  the  said 
Dever  Pickens  is  insolvent;  that  the  deed  of 
trust  executed  by  him  to  the  defendants  Da- 
vis and  Dayton,  trustees,  on  the  14th  day  of 
January,  1889,  and  the  said  contract,  are 
fraudulent  for  the  reason  set  up  in  her  for^ 
mer  original  and  amended  bills;  that  the 
defendants  Mollie  Pickens,  A.  S.  Pickens,  M. 
S.  Clevenger,  A.  H.  Young,  Emma  Walker, 
and  John  D.  Pickens,  both  as  executor  and 
in  his  own  right,  had  due  notice  thereof; 
that  the  debts  due  from  them  and  from  the 
defendants  M.  W.  Cobum  and  Ledrue  Co- 
bum,  to  said  Dever  Pickens  mentioned  in 
said  tmst  and  contract  remain  unpaid  and 
are  bound  by  the  lien  of  said  execution; 
that  the  $1,000  mentioned  in  said  contract 
as  part  of  the  debt  due  to  said  Dever  Pick- 
ens, secured  by  the  tmst  of  said  M.  W.  and 
Ledme  Coburn  to  said  A.  G.  Dayton  and  one 
James  Pickens  (who  is  now  deceased),  true- 
tees,  dated  December  21,  1885,  was  fictitious 
and  fraudulent,  of  which  said  Mollie  Pickens 
had  due  notice,  as  did  also  the  said  Dever 
Pickens  and  said  surviving  trustee,  A.  G. 
Dayton,  and  if  not  paid  is  boupd  by  the  lien 
of  plaintiff's  said  execution,  and  If  paid  was 
paid  in  fraud  of  plaintiff's  right  in  the  prem- 
ises, and  said  Mollie  Pickens  will  be  made  to 
respond  to  the  plaintiff  for  the  amount  there- 
of." The  prayer  of  said  second  amended 
bill  reads,  In  part,  as  follows:  "To  the  end 
that  the  plaintiff  may  be  relieved,  she  prays 
that  the  said  Mollie  Pickens  may  be  made  to 
respond  to  the  plaintiff  as  aforesaid,  in  case 
she  has  received  the  said  sum  of  money; 
that  the  said  contract  may  be  declared  void 
and  fraudulent  as  to  the  plaintiff;  that  the 
said  trust  of  January  14, 1889,  as  to  the  debts 
secured  therein  to  the  estate  of  said  James 
Pickens,  Ann  M.  Pickens,  and  B.  M.  Boring; 
may  be  declared  fraudulent  and  void;  that 
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the  lien  of  said  execution  may  be  enforced 
against  the  debts  due  to  said  Dever  Pickens 
from  the  defendants  Mollle  Pickens*  A.  S. 
Pickens,  John  D.  Pickens,  in  his  own  right, 
M.  S.  Glevenger»  A.  H.  Young,  Enmia  Walker, 
M.  W.  Ck>burn,  and  Ledrue  Cobum,  and  that 
they  may  be  restrained  and  enjoined  from 
paying  the  same  to  anybody  but  the  plaintiff ; 
that  the  interest  of  Dever  Pickens  under  said 
trust  of  January  14,  1889,  and  said  contract 
may  be  declared;  that  his  interest  in  the 
real  estate  therein  mentioned  may  be  ascer- 
tained and  subjected  to  the  plaintifTs  said 
judgment  and  execution ;  that  a  lien  may  be 
declared  in  fayor  of  the  plaintiflF  therefor  In 
case  the  same  may  be  held  fraudulent  as  of 
the  date  of  the  institution  of  this  suit  to  wit, 
January  24,  1889." 

The  decree  brought  up  by  the  first  appeal 
was  made  and  entered  on  the  17th  day  of 
February,  1896,  more  than  three  years  after 
the  filing  of  said  second  amended  bill.  It 
was  predicated,  not  only  upon  the  pleadings, 
but  upon  evidence  taken^  and  was,  therefore, 
a  final  adjudication  upon  the  merits  of  the 
controversy.  It  dismissed  all  of  said  bills. 
This  Court,  on  the  appeal,  reversed  that  de- 
cree and  remanded  the  cause  with  specific 
directions;  the  mandate  requiring  the  cir^ 
cult  court  to  further  proceed  in  the  cause, 
"according  to  the  principles  stated  and  direc- 
tions given  in  the  written  opinion  aforesaid, 
and  further  according  to  the  rules  and  prin- 
ciples governing  courts  of  equity." 

By  reference  to  the  opinion  of  this  court,  at 
page  892,  of  46  W.  Va.,  page  S08  of  83  S.  E., 
It  will  be  seen  that  the  attention  of  the  court 
went  directly  to  the  said  Cobum  debt  of  $2, 
050.89.  Then  followed  this  language :  "And  it 
is  claimed  by  the  appellant  that  the  debt  of 
$2,060.89  mentioned  in  said  agreement  is,  by 
virtue  of  the  lien  of  the  plaintifTs  bill,  and 
the  docketed  execution  therein  mentioned, 
liable  to  her  judgment,  and  the  same  should 
be  charged  against  the  person  paying  the 
same,  or  receiving  payment  thereof,  with 
notice  of  plaintiffs  rights,  and  against  the 
funds  in  the  hands  of  said  general  receiver, 
to  wit,  the  sum  of  $886.84,  with  interest,  as 
stated  in  said  agreement  This  proposition 
is  correct  as  applying  to  the  debtors  men- 
tioned in  said  assignment  from  the  date  of 
the  filing  of  said  first  amended  bill.  Defend- 
ant Mollie  Pickens  failed  to  answer,  and  the 
amended  bills  were  taken  for  confessed  as 
to  her."  On  page  393  of  46  W.  Va.,  page  308 
of  33  S.  E.,  the  opinion  directs  the  circuit 
court  **to  refer  the  cause  to  a  commissioner 
to  ascertain  and  report  what  moneys  due  on 
the  claims  assigned  by  Dever  Pickens  from 
tbe  parties  mentioned  in  the  amended  bills 
as  debtors  to  him.  If  any,  have  been  paid 
since  the  filing  of  the  first  amended  bill,  by 
whom  and  to  whom  paid,  and  whether  the 
$1,000  of  the  debt  secured  by  the  trust  deed 
made  by  M.  W.  Cobum  and  Ledrue  Cobum 
of  October  21, 1885,  secured  to  Dever  Pickens» 
and  mentioned  in  the  said  marriage  contract 


as  having  been  assigned  to  Mollle  Pickens, 
has  been  paid  to  her  since  the  filing  of  the 
first  amended  bill,  and  whether  any  or  all  of 
such  moneys  have  been  paid  or  not;  that 
the  court  take  proceedings  to  collect  all  such 
money  as  may  not  be  shown,  upon  proper  and 
sufficient  evidence,  to  have  been  paid  prior 
to  the  filing  of  the  said  first  amended  bill, 
to  be  collected  from  the  persons  who  have 
since  received  it,  or  from  the  debtors  who 
may  not  have  paid  what  they  owe;  and 
that  the  same,  as  fast  as  collected,  be  applied 
to  the  judgment  of  appellant  until  the  same 
Is  satisfied." 

The  argument  against  the  claim  that  this 
matter  is  res  judicata  is  that  this  court,  at 
that  time,  having  dealt  only  with  the  first 
amended  bill,  which  asserted  an  execution 
lien  upon  said  debt,  cannot  be  regarded  as 
having  based  its  action  on  the  allegations  of 
the  second  amended  hilt  and,  as  the  judg- 
meat  on  which  the  exeputlon  had  issued 
was  reversed,  the  execution  lien  failed,  in 
consequence  whereof  the  reason  or  basis  of 
the  decision  has  failed.  Further  argument 
In  this  connection  is  based  on  insufficiency 
of  the  all^ations  of  the  second  amended 
bill  and  indeflnitenees  of  some  expressions  in 
the  opinion  of  the  court  It  is  to  be  observed, 
however,  that  in  the  opinion,  it  is  said  the 
defendant  Mollie  Pickens  failed  to  answer, 
and  the  amended  bills  were  taken  for  con- 
fessed as  to  her.  In  another  place  the  opin- 
ion says  the  court  below  shall,  through  its 
commissioner,  ascertain  and  report  what 
mon^s  due  on  the  claims  assigned  by  Dever 
Pickens  from  the  parties  mentioned,  not  In 
the  first  amended  bill,  but  in  the  amended 
bills  as  debtors  to  him,  if  any,  have  been  paid 
since  the  filing  of  the  first  amended  bill;  and 
the  final  direction  is  that  the  court  take 
prooedings  to  collect  all  such  money  as  may 
not  be  shown,  upon  proper  and  sufficient 
evidence,  to  have  been  paid  prior  to  the  filing 
of  the  said  first  amended  bill,  to  be  collected 
from  the  persons  who  have  since  received 
it  or  from  the  debtors  who  may  not  have 
paid  what  they  owe;  and  tliat  the  same, 
as  fast  as  collected,  be  applied  to  the  judg-' 
ment  of  the  appellant,  until  the  same  Is 
satisfied;  and  in  immediate  connection  with 
this  direction  the  $1,000  claim  of  Mollie 
Pickens  is  mentioned.  The  first  amended 
bill  was  filed  in  September,  1889.  The  money 
in  question  was  paid  by  Melville  Peck,  special 
commissioner,  to  Alston  G.  Dayton,  attorney, 
on  the  27th  day  of  April,  1892,  a  long  time 
after  the  filing  of  said  first  amended  bill. 
All  this  w|U9  before  the  court  and  specially 
mentioned  in  the  opinion,  and  the  positive, 
emphatic  dlrectioh  Is  to  cause  to  be  collected 
and  paid  to  the  appellant  in  that  appeal, 
the  appellee  in  this  one,  all  money  which 
had  not  been  paid  prior  to  the  filing  of  said 
first  amended'  bill.  The  adjudication  by  this 
court  notwithstanding  any  reasons  assigned 
in  the  opinion,  must  be  regarded  as  founded 
upon  the  record  of  the  cause,  as  it  was  when 
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brought  to  this  court  The  reference  to  the 
first  amended  bill  seems  to  have  been  for 
the  purpose  of  ascertaining  the  date  on  which 
the  appellee  first  acquired  a  lien  upon,  or 
right  to  charge,  the  personal  property  of  the 
defendant  As  the  court  deemed  this  to 
have  occurred  upon  the  filing  of  said  first 
amended  bill,  that  was  the  date  most  fre- 
quently referred  to  in  the  opinion,  but  it  does 
not  follow  that  the  adjudication  stands  only 
upon  the  first  amended  bill.  On  the  con- 
trary, there  are  references  to  the  second 
amended  bill,  for  the  opinion  mentions  the 
"amended  bills"  more  than  once. 

The  allegation  of  fraud  and  notice  thereof 
In  the  second  amended  bill  might  have  been 
held  Insufficient  on  a  demurrer  thereto,  had 
one  been  interposed,  but  It  does  not  appear 
that  anybody  demurred  to  it  nor  did  MoUle 
Pickens  answer  it  Its  Insufiicienoy  was  not 
in  any  way  questioned  nor  its  allegations 
denied.  Dever  Piekens  responded  to  it  deny- 
ing the  fraud  alleged  and  notice  thereof  to 
said  Mollle  Pickens.  Possibly  his  answer 
might  have  availed  his  sister,  liad  it  been 
brought  to  the  attention  of  the  court  But 
she  was  treated  as  being  in  default  The 
opinion  says  the  amended  bills  were  taken 
for  confessed  as  to  her.  It  is  said  in  the 
brief  that  this  court  in  the  opinion  rendered 
on  the  petition  for  rehearing,  said:  "Her 
debt  is  not  denied  to  liave  existed.  Dever 
Pickens  owed  her  the  money."  This  is  a 
misapprehension.  The  language  attributed 
to  the  court  is  quoted  from  the  brief  of 
counsel  merely  as  argument  On  the  con- 
trary, the  opinion  rendered  on  the  petition 
for  rehearing  says  the  defendant  Mollie  Pick- 
ens was  permitted,  notwithstanding  her  help- 
less condition,  to  be  allowed  to  remain  in 
default  by  the  other  members  of  the  family, 
as  well  as  their  counsel,  and  was  thereby 
placed  in  such  condition  as  to  be  in  great 
danger  of  losing  a  large  portion  of  her  estate; 
and  it  seems  that  they,  in  their  eagerness 
to  save  themselves,  overlooked  the  interests 
of  their  unfortunate  sister.  What  can  be 
the  meaning  of  all  this  language  in  the  opin- 
ion, if  the  court  did  not  predicate  its  deci- 
sion, in  part  upon  the  second  amended  bill, 
alleging  fraud? 

As  to  all  of  the  M.  W.  and  Ledrue  Gobum 
debt  except  the  $1,00Q  thereof  claimed  by 
Mollle  Pickens,  the  litigation  was  between 
Susan  G.  Dent  and  Minnie  B.  Oobum.  The 
first  amended  bill  charged  unequivocally  that 
the  assignment  of  said  debt  less  said  sum 
of  $1,000,  was  void  in  law  and  fraudulent 
in  fact  and  that  Minnie  B.  Gobum  had  notice 
of  the  fraud  on  the  part  of  Dever  Pickens, 
and  participated  therein.  The  object  of  the 
bill  was  to  charge  that  fund  and  subject  the 
same  to  the  payment  of  Susan  0.  Dent's 
judgment  Under  well-settled  principles,  such 
a  bill,  if  sustained,  gives  a  lien  on  the  fund 
from  the  time  of  suing  out  process  thereon. 
TbiiL  bill  set  up  the  execution  lien,  but  the 
object  of  that  allegation  was  to  charge  the 


same  fund  by  the  assertion  of  a  lien  thereon, 
on  an  additional  ground,  namely,  the  execu- 
tion. Plaintiff  attempted  by  her  first  amend- 
ed bill  to  subject  that  part  of  the  Coburn 
debt  which  was  claimed  by  Minnie  B.  Go- 
bum,  not  on  one  ground,  but  on  two  grounds 
— ^fraud  and  the  execution  lien.  Assuming 
that  the  execution  lien  did  fail  by  reversal 
of  the  judgment  its  failure  in  no  wise 
affected  the  other  ground.  Minnie  B.  Go- 
bum  answered  the  bill,  and  contested  its 
allegations  of  fraud:  there  was  a  full  hear- 
ing upon  the  issue  thus  made,  and  this  court 
most  unequivocally  decided  that,  as  against 
Minnie  B.  Goburn,  said  debt  was  liable  to 
the  plaintiff's  claim.  As  to  the  $1,000,  part 
of  the  Gobum  debt,  claimed  by  Mollie  Pick- 
ens, the  litigation  was  between  her  and 
Susan  OL  Dent,  and  proceeded  upon  the 
second  amended  bill,  the  allegations  of  which 
she  did  not  deny,  and  the  suflaciency  of  which 
she  did  not  question,  and  this  court  express- 
ly decided  that  said  sum  was  liable  to  the 
plaintiff's  claim. 

Whether  the  reversal  of  the  judgment  on 
which  the  execution  had  issued  should  have 
produced  a  different  conclusion  is  another 
question  the  adjudication  has  foreclosed. 
The  second  amended  bill  brought  it  to  the 
attention  of  the  court,  as  well  as  the  recovery, 
in  the  second  trial,  of  another  judgment  for 
$9,000,  and  the  issuance  of  a  new  execution 
thereon.  The  inquiry  now  is,  not  whether 
a  correct  decision  was  render^  but  simply, 
what  was  decided.  The  record  shows  there 
was  jurisdiction  of  the  persons  of  the  parties 
and  also  of  the  subject-matter  of  the  decision, 
and  the  grounds  of  all  the  contentions  now 
set  up  to  show  that  the  invalidity  of  the  as- 
signments of  the  Oobum  debt  was  not  de- 
cided were  disclosed  to  this  court  by  the 
record  at  the  time  the  decision  was  rendered. 
Being  then  regarded  as  insufficient  to  prevent 
a  decree  in  favor  of  the  appellee,  they  can 
confer  no  authority  upon  this,  or  any  other 
court,  to  disregard  the  plain  emphatic  terms 
of  the  mandate  in  determining  what  was  de- 
cided. 

It  is  said  the  action  of  this  court  on  the 
second  appeal,  reported  in  50  W.  Va.  882, 
40  S.  E.  572,  in  reversing  the  decree  of  Feb- 
ruary 23,  1900,  and  in  refusing  to  treat  the 
decision  rendered  on  the  first  appeal  as  an 
adjudication  against  a  bequest  of  $2,000  to 
the  executors  of  James  Pickens,  deceased, 
expressly  charged  by  the  will  upon  certain 
real  estate^  although  omitted  from  the  direc- 
tions given  in  the  opinion  as  to  the  liens  on 
the  property,  would  justify  us  now  in  disre- 
garding so  much  of  that  opinion  as  purports 
to  adjudicate  the  rights  of  the  parties  re- 
specting the  Gobum  debt  A  very  plain  dis- 
tinction between  the  two  subjects  is  per- 
ceived. The  opinion  made  no  reference  to 
said  $2,000  bequest  or  charge.  It  was  not 
a  subject  of  controversy  in  the  cause.  It  was 
not  attacked  by  any  allegation  of  any  bill 
filed.    Here,  the  matter  which  is  said  not  to 
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have  been  adjudicated  was  bronght  to  the 
attention  of  the  court  by  the  pleadings,  was 
one  of  the  subjects  of  controversy,  and  was 
expressly  considered  and  dealt  with  in  the 
opinion  as  well  as  in  the  posltlye  directions 
to  the  court  below,  embodied  in  the  opinion, 
which  the  order  of  this  court  commanded 
the  court  below  to  treat  and  enforce  as  a 
part  of  the  mandate.  The  reasons  for  the 
conclusion  that  said  $2,000  lien  was  not  af- 
fected by  the  torm&t  decision  were  stated  In 
the  opinion,  in  part,  as  follows :  "The  plain- 
tiff filed  a  bill,  first  amended  bill  and  second 
amended  bill,  and  in  none  of  these  bills  is 
there  any  allegation  or  charge  that  said 
$2,000  has  been  released  or  paid  in  any  way. 
The  contention,  therefore,  that  the  matter  of 
this  $2,000  claim  Is  res  adjudicata  is  not  tena- 
ble. No  issue  was  ever  made  upon  it,  and 
it  is  not  enough  that  It  might  have  been  set 
up  in  the  same  suit  Nothing  charged  in 
the  bill  made  it  necessary  for  the  executors 
to  assert  said  claim  by  way  of  defense  to  the 
bin.  It,  therefore,  does  not  belong  to  that 
class  of  things  which  are  deemed  to  be  res 
adjudicata  because  they  might  have  been  ad- 
judicated. •  •  •  Matters  are  not  adjudi- 
cated which  have  never  been  pleaded,  or 
which  the  party  asserting  them  was  not 
bound  to  plead  in  the  former  suit  by  way  of 
defense  or  in  support  of  his  claim  as  plain- 
tiff." The  state  of  the  record  as  to  the  mat- 
ter now  under  consideration  renders  it  im- 
possible to  apply  this  doctrine. 

That  the  course  pursued  in  arriving  at 
the  conclusion  above  expressed  is  authorized 
by  our  decisions,  and  harmonizes  with  prin- 
ciples declared  by  courts  generally,  admits 
no  doubt  Blem  v.  Ray,  49  W.  Va.  129,  38 
S.  B.  530,  propounds  the  doctrine  that  a 
man  Is  concluded  by  an  adjudication,  when 
the  state  of  the  pleadings  as  to  the  matter 
in  question  was  such  as  to  call  upon  him 
to  respond  thereto,  and  as  to  those  things 
which  were  actually  litigated  and  decided. 
In  that  case  the  plaintiffs  escaped  the  rule, 
because  their  bill  in  the  former  case  had 
made  no  rrference  to  the  property  they 
charged  by  their  bill  in  the  second  suit  It 
was  not  in  the  former  case,  nor  were  they 
bound  by  any  principle  of  law  or  rule  of 
procedure  to  put  in;  but,  if  they  had  been, 
the  adjudication  would  have  bound  them, 
whether  it  was,  in  fact,  in  or  not  St  Law- 
rence Co.  y.  Holt  and  Mathews,  61  W.  Va. 
852,  41  S.  B.  351,  illustrates  the  ftppllcation 
of  the  rule  to  a  different  kind  of  a  case. 
There,  the  bin  alleged  matter  against  Holt 
and  Mathews,  upon  which  relief  against 
them  was  prayed.  They  failed  to  answer 
it,  presumably  because  they  deemed  its  al- 
legations insufficient  to  afford  a  basis  for  a 
decree.  Both  the  order  made  by  this  court 
and  the  opinion  pursuant  to  which  the  order 
was  made  were  more  or  less  ambiguous. 
Nevertheless  the  decree  dismissing  the  bill 
and  thereby  permitting  a  sale  of  the  property 
claimed  by  Holt  and  Mathews  to  satisfy  a 


deed  of  trust  thereon  was  deemed  by  this 
court  to  have  amounted  to  an  adjudication  of 
the  question  of  title  against  Holt  and  Math- 
ews. Insufficiency  of  the  bill,  as  viewed 
from  the  standpoint  of  a  demurrant  thereto, 
and  indefiniteness  and  ambiguity  in  the  opin- 
ion and  decree,  availed  nothing  against  the 
only  deduction  that  could  logically  be  made 
as  to  the  court's  action,  and  this,  too,  not- 
withstanding deprivation  of  the  right  of  trial 
by  jury  of  the  Issue  of  title,  which  would 
have  been  raised  by  full  defense.  As  sus- 
taining the  conclusion,  arrived  at  under  gen- 
eral principles  discussed  in  the  opinion,  an 
authority  of  no  less  dignity  than  a  decision 
of  the  Supreme  Conrt  of  the  United  States 
is  cited  and  relied  upon,  near  the  close  of 
the  opinion,  namely,  Hefner  v.  Insurance  Co., 
128  U.  S.  747,  8  Sup.  Ct  337,  31  L.  Ed.  309. 
It  is  useless  to  repeat  the  reasons  upon  which 
these  decisions  are  predicated,  or  discuss 
generally  the  principles  of  the  doctrine  under 
which  this  case  falls.  They  are  in  no  sense 
questioned;  the  only  contention  being  that 
the  case  is  not  within  them.  Mere  defective 
pleading  is  no  objection.  Thomson  v.  Woos- 
ter,  114  U.  S.  104,  5  Sup.  Ot  788,  29  L.  Ed. 
105;  Hefuer  v.  Ins.  Co.,  123  U.  S.  747,  8  Sup. 
Ct  337,  81  L.  Ed.  809;  St  Lawrence  Co.  v. 
Holt  and  Mathews,  51  W.  Va.  352,  41  S.  B. 
851.  When  the  decree  is  ambiguous,  or 
makes  the  opinion  a  part  thereof,  the  court 
loo^  to  botti,  as  well  as  the  pleadings  In 
the  cause,  to  determine  what  has  been  decid- 
ed. St  Lawrence  Co.  v.  Holt  and  Mathews, 
cited;  Butler  v.  Thompson,  52  W.  Va.  311, 
43  S.  B.  174;  Herman,  Elstop.  ft  Res  Ad.  470, 
(  402. 

Though  there  was  an  adjudication  as 
above  stated  there  was  no  personal  decree 
or  adjudication  against  Dayton,  Dflfvis,  or 
Bassel.  There  could  have  been  none,  since 
they  were  not  parties.  But  it  was  decided 
that  Susan  CL  Dent  had,  by  reason  of  her 
first  amended  bill,  a  lien  upon  that  part  of 
the  M.  W.  and  Ledrue  Cobum  debt  claimed 
by  Minnie  B.  Cobum  from  the  date  of  the  fil- 
ing of  said  bill.  It  was  out  of  that  fund  that 
there  had  been  paid  to  Davis  said  sum  of 
$125,  to  Bassel  said  sum  of  $150,  and  to  Mollie 
Pickens  said  sum  of  $69.24.  He  received  this 
money  after  the  filing  of  said  bill  and  the 
assertion  of  a  lien  thereon,  pending  the  suit. 
It  was  a  proceeding  against  that  particular 
fund.  That  fund  constituted  the  subject- 
matter  of  the  litigation,  and  was  subject  to 
a  lien  in  favor  of  Susan  C.  Dent  at  the  time 
this  money  was  taken  out  of  it  as  aforesaid. 
Dayton,  Davis,  and  Bassel  were  made  par- 
ties in  their  individual  capacities  to  said 
third  amended  bill,  on  which  the  present 
decree  against  them  is  predicated.  They 
were  bound  to  take  notice  of  the  x>endency 
of  this  suit  against  that  fund,  and  of  the 
lien  thereon  acquired  by  the  filing  of  said 
first  amended  bill.  Choses  in  action,  as  well 
as  tangible  personal  property  and  real  estate, 
are  subject  to  the  rule  lis  pendens,  when  the 
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Institution  of  the  suit  gives  a  lien  on  the 
fund,  as  a  bill  to  -set  aside  a  fraudulent 
transfer  does  under  the  law  of  this  state. 
This  was  asserted  as  the  general  law  of  the 
country  by  the  case  of  Haddon  ▼.  Spader, 
20  Johns.  (N.  Y.)  554,  decided  In  1822,  In 
which  all  the  English  cases  on  the  subject 
were  carefully  reviewed  and  analyzed. 

Bennett  on  Lis  Pendens,  on  pages  140  and 
141,  after  reviewing  all  the  authorities,  gives 
the  following  clear  expression  of  his  conclu- 
sion: "The  conclusion  seems  warranted  that, 
after  the  bill  is  filed  and  lis  pendens  com- 
mences, the  specific  property  Involved  In  the 
litigation  becomes  subject  to  the  claim  or  de- 
mand of  the  complainant;  and  that,  if  the 
claim  or  demand  should  turn  out  to  be  of 
such  a  nature  that  the  property  ought  to  be 
subjected  to  It  under  the  rules  prevailing  in  a 
court  of  equity,  the  power  of  unrestricted  dis- 
position in  the  defendant  would  be  suspended 
or  lost,  and  a  purchaser  from  him  pendente 
lite  would  take  the  property  subject  to  the 
lien  which  attached  upon  It  by  the  Institu- 
tion of  the  suit;  that  in  the  case  of  personal 
property  it  would  be  Immaterial  whether 
the  judgment  were  a  lien  or  not  when  the 
suit  was  commenced,  for  In  such  c^se  it  is 
the  execution  and  not  the  judgment  which 
would  become  a  lien;  and  that  if  its  collec- 
tion had  been  obstructed  so  that  the  levy- 
could  not  be  made  by  reason  of  fraudulent 
conveyances  of  the  defendant,  to  renibve 
which  the  bill  was  filed,  and  the  execution 
remained  in  full  force  and  capable  of  en- 
forcement against  the  property  but  for  the 
obstacles  created  by  the  fraudulent  convey- 
ances, the  court  would  have  Jurisdiction  over 
the  property,  and  hence  it  would  be  bound 
by  lis  pendens.  The  authorities  go  even  far- 
ther than  that;  and  it  is  well  settled  in  this 
country  that  if  a  creditor  files  a  bill  to  set 
aside  fraudulent  conveyances,  and  to  have 
the  property  applied,  by  the  aid  of  a  court 
of  equity,  to  the  payment  of  his  judgment, 
although  no  lien  has  been  or  can  be  acquired 
at  law,  he  acquires  a  specified  lien  or  power 
over  the  property  by  filing  the  bill,  and  is 
entitled  to  priority  over  other  creditors;  and 
that  any  party  purchasing  -the  property 
sought  to  be  subjected  to  the  claim  is  a 
purchaser  pendente  lite.** 

Whether  the  lien  extefids  to  personal 
property  at  all  has  been  a  matter  of  contro- 
versy among  the  several  courts  of  the 
country,  some  affirming,  and  others  denying, 
the  proposition,  and  those  of  the  former 
class  have  differed  as  to  the  subjects  of  the 
rule  and  the  extent  of  its  application;  but 
there  seems  to  be  among  them  practical  una- 
nimity in  the  view  that,  in  creditors'  bills, 
Insolvency  proceedings,  and  suits  to  set 
aside  fraudulent  conveyances  and  transfers 
and  charge  the  property  with  debts,  it  has 
full  operation,  because,  in  such  cases,  a  lien, 
or  the  equivalent  therof,  is  acquired  by  the 
commencement  of  the  suit.  See  21  A.  & 
Bug.  Bncy.  Law,  628,  629.    This  court,  in 


Bruff  V.  Thompson,  31  W.  Va.  16,  6  S.  E. 
852,  has  countenanced  the  view  that  it  ap- 
plies in  any  case  in  which  a  lien  has  been 
acquired  In  any  of  the  modes  recognized  by 
law,  and  Judge  Green  thought  it  should  have 
still  broader  application.  There  la  no  oc- 
casion here  to  carry  it  further,  and,  not  to 
apply  it  under  such  circumstances  would 
render  It  practically  impossible  to  subject 
intangible  property  to  the  satisfaction  of 
the  debts  of  a  fraudulent  debtor.  Nor,  so 
doing,  is  there  any  encroachment  upon  the 
principles  which  seem  to  inhibit  the  appli- 
cation of  the  rule  to  specific  money  and  nego- 
tiable paper.  Commencement  of  a  suit  to 
set  aside  a  firaudulent  conveyance,  transfer, 
or  assignment,  under  our  practice,  creates  a 
lien  on  the  property  so  proceeded  against. 
Wallace  v.  Treakle,  27  Grat  (Va.)  479;  Foley 
V.  Ruley,  50  W.  Va.  158,  40  S.  B.  382,  56  U 
R.  A-  916;  Clark  v.  Figgins,  31  W.  Va.  156, 
5  8.  EL  643,  18  Am.  St  Rep.  860;  Geiser,  etc., 
Co.  V.  Chewning,  62  W.  Va.  528,  44  S.  B. 
193.  The  notice  required  by  section  12  of 
chapter  139  of  the  Oode  of  1899  was  not 
filed,  but  that  section  applies  to  suits  brought 
to  charge  real  estate.  Osborn  v.  Glasscoclc* 
39  W.  Va.  749,  20  8.  B.  702. 

Escape  from  the  operation  of  this  prin- 
ciple was  attempted  by  the  assertion  of  a 
claim  of  assigiunent  by  Dever  Pickens  and 
Minnie  B.  Pickens  (nde  Cobum)  of  $1,000  of 
said  Cobum  debt  to  A.  G.  Dayton,  to  be  held 
by  him  as  security  for  the  payment  of  coun- 
sel fees  to  himself,  John  J.  Davis,  and  John 
Bassel,  for  services  rendered  and  to  ba 
rendered  by  them  in  said  action  at  law.  The 
assignment  is  averred  to  have  been  made 
prior  to  the  filing  of  said  first  amended  bill, 
and  a  written  Instrument  evidencing  the 
same,  filed  with  a  deposition,  bears  date 
August  20,  1889.  The  third  amended  bill 
charged  retention  and  payment  of  this  money 
by  Dayton  with  fraudulent  Intent  and  foil 
knowledge  of  the  plaintiff's  rights  and  of 
the  fraudulent  intent  of  the  assignors. 
In  his  answer,  he  specifically  denies  any 
fraudulent  intent,  seta  up  the  alleged  assign- 
ment, and  then  denies,  generally,  "each  and 
every  charge  or  Intimation  of  fraud  charged 
against  him  in  plaintiff's  original  and  amend- 
ed bills  either  charged  against  him  individ- 
ually, or  as  trustee."  He  nowhere  denies 
fraudulent  Intent  on  the  part  of  Dever 
Pickens  and  Minnie  B.  Pickens,  nor  does  he 
deny  knowledge  of  their  fraudulent  Intent 
in  making  said  assignment  If,  bavins 
specifically  responded  to  certain  all^ations 
thereof,  he  had  denied  generally  all  other 
allegations  of  the  bill,  his  answer  might  have 
been  sufficient,  in  the  absence  of  an  excep- 
tion thereto,  under  the  doctrine  laid  down  in 
Sandusky  v.  Faris,  49  W.  Va.  150,  36  S.  B. 
563,  and  Burlew  v.  Quarrier,  16  W.  Va.  lOS; 
but  the  general  denial  stops  short  of  notice 
and  other  material  allegations,  and  Is,  there- 
fore, purely  argumentative  and  equivocal  as 
to  the  matter  of  notice.     Where  firaud  Is 
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alleged  against  a  party  who  claims  to  be  a 
bona  fide  purchaser  without  notice,  or  where 
he  asserts  a  title  as  such,  he  must  deny  that 
he  had  any  notice  of  the  fraud  of  his  grantor 
or  assignor.  "In  all  cases  in  which  a  parly 
sets  up  his  title  to  relief  in  equity  as  a  bona 
fide  purchaser,  he  must  deny  notice,  though 
it  be  not  charged.  It  is  a  general  rule  in 
pleading  that  whatever  is  essential  to  the 
right  of  the  party  and  is  necessarily  within 
his  icnowledge  must  be  positively  and  pre- 
cisely alleged,  and  the  plaintiffs,  coming  ia 
the  character  of  bona  fide  purchasers,  were 
l>ound  to  state  affirmatively  the  equity  of 
their  case.  If  they  will  not  aver  the  fact  that 
they  were  purchasers  without  notice,  we  are 
not  l>ound  to  presume  it  Frost  v.  Beekman, 
1  Johns.  Ch.  (N.  Y.)  302;  Murray  v.  Ballou, 
Id.  57&.-  See,  also,  Gallatian  v.  Cunningham, 
8  Cow.  (N.  Y.)  861."  Cochrane  v.  Hyre,  40 
W.  Va.  315^  88  S.  B.  564.  Messrs.  Dayton, 
Davis,  and  Bassel,  no  doubt  rendered  a  large 
amount  of  efficient  professional  service  to 
their  clients,  relying  upon  the  understanding 
had  with  Pickens,  as  to  security  for  their  fees, 
and  may  have  acted  in  the  utmost  good  faith 
and  without  any  knowledge  of  fraudulent  in- 
tent on  the  part  of  their  clients;  but  this 
is  no  excuse  for  failure  to  file  a  sufficient 
answei  to  the  bill  charging  notice  of  the 
fraudulent  Intent  of  their  clients.  The  plain- 
tiff and  the  court,  under  such  circumstances, 
were  warranted  in  proceeding  as  if  the  un- 
denied  allegations  were  true.  Siers  ▼.  Wise- 
man (W.  Va.)  59  8.  B.  460,  462;  Grant  v. 
Cumberland,. etc..  Ga  (W.  Va.)  62  8.  B.  86. 
That  the  assignment  occurred  before  the  bill 
attacking  It  was  filed,  is  wholly  immaterial. 
Fraudulent  conveyances  and  assignments 
usually  take  place  before  institution  of  th^ 
suit.  Equity  will  undo  fraud  as  readily  as 
it  will  prevent  it 

If  the  averment  of  the  assignment  be  re- 
garded as  new  matter,  set  up  as  ground  fbr 
affirmative  relief,  instead  of  treating  the 
answer,  as  a  whole,  as  having  been  intended 
to  be  a  mere  response  to  the  bill  by  way  of 
denial  of  its  allegations,  the  same  rule  would 
apply.  In  order  to  make  out  a  good  title  on 
the  face  of  the  answer,  and  especially  an 
equitable  title,  It  would  be  necessary  to  affirm 
that  the  respondent  was  a  purchaser  for  value 
without  notice;  the  bill  having  alleged 
fraudulait  intent  on  the  part  of  the  as- 
signors; for  proof  of  that  fact  against  the 
assignors  would  necessitate  want  of  notice 
thereof  on  the  part  of  the  assignees  to  make 
their  title  good.  In  alleging  title,  all  the  es- 
Gential  elements  thereof  must  be  set  forth. 
The  omission  of  any  one  of  them  is  fataL 
Averment  of  an  assignment  antedating  the 
filing  of  the  bill  might  logically  tend  to  the 
conclusion  that  it  was  not  fraudulent,  and 
that  there  was  no  knowledge  of  fraudulent 
hitoit,  but  it  would  not  amount  to  an  aver- 
ment of  want  of  notice.  It  is  a  mere  eviden- 
tial fact,  not  precluding  either  fraud  or  notice 
thereof.   . 
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From  the  principles  and  conclusions  above 
stated,  it  results  that  A.  G.  Dayton  was 
liable  to  the  plaintiff  for  said  sums  of 
$69.24,  $125,  and  $150,  paid  by  him  to  Mollis 
Pickens,  John  J.  Davis,  and  John  Basse!,  re- 
spectively ;  and  that,  as  said  parties  received 
it  from  him  with  Imowledge  of  the  source 
from  which  it  was  derived  and  all  the  circum- 
stances above  referred  to,  so  much  of  the 
decree  as  relates  to  said  sums  will  be  af- 
firmed. 

As  said  Dayton  received  said  sum  of  $1,000 
and  paid  It  to  Mollie  Pickens  before  the 
filing  of  said  second  amended  bill,  he  stands 
in  a  different  situation  as  to  it  It  cannot  be 
said  that  there  was  any  pending  suit  with 
reference  thereto  at  the  time  he  received  the 
money,  and  he,  therefore,  violated  no  duty. 
For  this  reason,  the  decree  should  have  re- 
quired Mollie  Pickens  alone  to  pay  said  sum ; 
and,  in  so  far  as  it  requires  A.  G.  Dayton  and 
Mollie  Pickens  to  pay  to  Susan  C.  Dent 
$1,000  with  interest  thereon  from  the  12th  day 
of  May,  1892,  until  paid,  the  same  must  be 
reversed  and  a  decree  entered  here  requiring 
said  Mollie  Pickens  to  pay  said  sum,  with  In- 
terest thereon  as  aforesaid,  to  said  Susan  (X 
Dent 

A  cross-assignment  of  error  is  predicated  on 
the  refusal  of  the  court  to  require  the  de- 
fendant A.  G.  Dayton  to  pay  over  to  the 
plaintiff  a  balance  of  the  Cobum  debt, 
amounting  to  $876.97,  part  of  which  he  re- 
tained on  account  of  his  fees  as  attorney  for 
Dever  Pickens,  and  the  residue  of  which  he 
applied  on  costs  due  from  his  client  That 
matter  is  not  now  before  this  court,  for  the 
reasons  assigned  In  diqMsing  of  other  as» 
signments  of  error  as  to  matters  not  brought 
up  by  the  appeal. 

(6»  W.  Va.  258) 

THACKBR  COAL  ft  COKB  CO.  v.  BURKB 

et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

1.  Masteb  and  Sebvant— Entioino  Sebvant. 

One  who  maliciously  entices  a  servant  In 
actual  service  of  a  master  to  desert  and  quit 
his  service  Is  liable  to  action  therefor. 

[Bd.  Note. — ^For  cases  in  point,  see  voL  84, 
Cent  Dig.  Master  and  Servant,  (  1288.] 

2.  SAMK— LlABII.inBB. 

If  one  wantonly  and  maliciously,  whether 
for  his  own  benefit  or  not,  induces  a  person  to 
violate  his  contract  with  a  third  person,  to 
the  injury  of  that  third  person.  It  is  action- 
able. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  84^ 
Cent  Dig.  Master  and  Servant,  {  1283.] 

&  Same. 

Persons  who  conspire  to  induce  others  to 
break  a  valid  contract  between  other  persons 
are  liable  to  action  therefor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10^ 
Cent  Dig.  Conspiracy,  {  9;  vol.  34,  Cent 
Dig.  Master  and  Servant,  (  1283.] 

4.  Sams. 

The  act  found  in  Code  1889,  (  14,  ap- 
pendix, p.  1053,  does  not  authorize  any  In- 
dividual, or  number  of  individuals,  to  malicious- 
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l7  entice  servaiiti  to  desert  service  in  which 
they  are  engaged,  or  to  prevent  them  from 
engaging  in  such  service  under  a  contract  for 
such  service. 

[Ed.  Note. — For  cases  in  point,  see  voL  84, 
GenL  Dig.  Master  and  Servant,  |  1283.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  the  Thacker  Coal  &  Coke  Com- 
pany against  Charles  Burke  and  others. 
From  a  Judgment  sustaining  a  demurrer  to 
the  declaration,  plaintiff  appeals.    Reversed. 

Rucker,  Anderson  &  Hughes  and  Sheppard 
&  Goodykoontz,  for  plaintiff  in  error.  J.  H. 
Oaines,  J.  L.  Stafford,  and  Douglass  W. 
Brown,  for  defendants  in  error. 

BRANNON,  J.  The  Thacker  Coal  &  Coke 
Company  filed  a  declaration  in  trespass  on 
tne  case  In  the  circuit  court  of  Mingo  county 
against  Charles  Burke  and  five  others  for 
damage  for  enticing  seryanta  from  the  plain- 
tiff's service,  which  declaration  upon  demur- 
rer was  dismissed,  and  the  company  sued  out 
a  writ  of  error. 

Certain  legal  principles  control  the  case. 
In  iTansportation  Co.  v.  Oil  Co.,  50  W.  Va. 
611,  40  S.  E.  691,  66  L.  R.  A.  804,  88  Am. 
St  Rep.  896,  we  find  it  stated,  on  authority 
there  given,  that  '*lf  one  wantonly  and  ma- 
liciously, whether  for  hie  own  benefit  or 
not,  induces  a  person  to  violate  his  con- 
tract with  a  third  person  to  the  injury  of 
that  third  person,  it  is  actionable."  We 
find  that  holding  confirmed  in  Angle  v.  Chic- 
ago Railway,  161  U.  S.  1,  14  Sup.  Ct  240, 
88  L.  Ed.  65,  in  the  language  following: 
"If  one  maliciously  Interferes  In  a  con- 
tract between  two  parties,  and  Induces  on« 
of  them  to  break  that  contract,  to  the  injury 
of  the  other,  the  party  Injured  can  sustain  an 
action  against  the  wrongdoer.  When  a  man 
does  an  act  which  in  law  and  fact  Is  a  wrong- 
ful aict,  and  injury  to  another  results  from 
it  as  a  natural  and  probable  consequence,  an 
action  on  the  case  will  lie."  If  additional 
authority  were  needed  for  such  a  proposition 
of  common  sense  and  Justice,  see  the  case 
decided  by  the  highest  English  tribunal  in 
1901,  Quinn  v.  Leathem,  App.  Cases  1901, 
496.  What  I  have  already  said  refers  to 
contracts  in  general.  As  to  the  particular 
contract  between  master  and  servant,  the 
law  is,  if  possible,  yet  more  decided.  The 
common  law  says  that  one  who  causes  a 
breach  of  that  contract  is  liable  to  damages. 
It  has  been  saiu  by  some  that  action  in  such 
case  lies  only  by  reason  of  the  act  of  Parlia- 
ment in  the  reign  of  Edward  III,  A  D.  1350, 
making  the  act  of  enticement  of  a  servant 
from  his  employer  wrongful.  If  so,  we  might 
hesitate  In  saying  that  it  Is  actionable  in 
West  Virginia;  but  I  assert,  believing  that 
I  am  supported  by  ample  authority,  that 
action  Is  given  in  such  case  by  the  common 
law.  So  the  text  writers  and  courts  treat 
it  In  Oomyns*  Digest,  title  *'Action  on  the 
Case^**  A,  p^  278»  the  common-law  rule  Is 


thus  stated:  "In  all  cases  where  a  man  has 
a  temporal  loss,  or  damage  by  the  wrong  of 
another,  he  may  have  an  action  vupon  the 
case  to  be  repaired  In  damages."  The  Su- 
preme Court  of  the  United  States  in  Angle 
T.  Chicago  Railway,  dted,  stated  the  rule 
thus:  "Wherever  a  man  does  an  act  which 
In  law  and  in  tACt  is  a  wrongful  act,  and 
such  an  act  as  may,  as  a  natural  and  probable 
consequence  of  it,  produce  injury  to  another, 
and  which  in  the  particular  case  does  pro- 
duce an  Injury,  an  action  on  the  case  will 
lie."  It  is  generally  treated  as  a  common- 
law  cause  of  action.  The  general  principle 
applicable  to  contracts  in  general  would 
give  action  against  a  third  party  for  wrong- 
fully causing  the  breach  of  contract  l)etween 
master  and  servant ;  but  as  to  this  particular 
contract  the  law  has  been  long  settled. 

I  cite  the  following  authorities:  "It  is 
well  settled  that  any  person  who  knowingly 
entices  away  the  servant  of  another,  and 
thereby  induces  him  to  violate  his  contract 
with  his  master,  or  who  thereby  deprives 
the  master  of  the  services  of  one  then  actual- 
ly in  his  service^  whether  under  a  contract 
to  serve  or  not,  is  liable  to  the  master  for 
his  actual  loss  therefrom.  But  in  this  action 
it  is  necessary  to  prove  not  only  that  the 
person  employed  was  in  the  service  of  the 
plaintiff,  but  also  that  the  defendant,  knowing 
the  fact,  wrongfully  Induced  him  to  leave 
it  The  intent  of  the  defendant,  and  the 
natural  or  actual  effect  of  its  execution, 
Is  the  gist  of  the  action,  and  unless  the 
declaration  discloses  that  the  act  was  done 
Intentionally  or  willfully,  and  that  it  ac- 
tually did,  or  was  calculated  to^  cause  dam- 
age to  the  plaintiff,  and  that  it  was  done 
without  right  or  Justifiable  cause,  no  recovery 
can  be  had.  Malice  Is  inferred  from  the 
wrongful  character  of  the  act,  and  the  dec- 
daration  or  complaint  must  disclose  such 
facts  as  support  the  inference.  If  a  contract 
to  serve  Is  established,  actual  service  under 
the  contract  need  not  be  shown.  It  is  enough 
to  show  that  the  defendant,  with  notice  of 
the  servant's  contract  obligation  to  the  plain- 
tiff, has  persuaded  him  not  to  enter  into  the 
plaintiff's  service  under  it"  Wood,  Master 
and  Servant,  S§  230,  281.  "The  Idea  of  inter- 
ference with  contract  rdations  as  a  specific 
tort  is  of  recent  origin.  The  materials  from 
which  the  generalization  was  worked  ont 
are  found  in  several  lines  of  precedents. 
From  an  early  day  it  has  been  established 
that  a  master  may  maintain  an  action 
against  one  who  entices  away  his  servant  or 
harbors  and  detains  him  with  knowledge  of 
his  former  contract"  16  Am.  ft  Bng.  Ency. 
L.  (2d  Ed.)  1109.  ''Certainly  shice  the  stat- 
ute of  laborers  the  common  law  has  recog- 
nized the  right  of  a  master  to  recover  for 
the  actual  damage  he  may  have  suffered  by 
tne  wrongful  interference  by  a  third  person 
with  his  relationship  to  his  servant,  by  per- 
sonal injury  to  the  servant,  or  otherwise  de- 
priving the  master,  in  whole  or  in  part;  of 
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liis  serTice.  •  •  •  Actions  for  enticing  serv- 
ants from  their  employer,  and  for  knowingly 
liarboring  servants  who  had  prerlously  left 
their  employer,  arose  after  the  first  statute  of 
laborers.  They  survive  Its  repeal,  and  occur 
In  modern  practice.  Knowingly  enticing 
from  the  service  of  another  one  who  Is  em- 
ployed under  a  contract  not  fully  executed 
is  an  actionable  wrong.  Indeed,  from  this 
basis  there  has  grown  up  a  branch  of  law  in 
which  malice  Is  an  essential  ingredient** 
Jaggard  on  Torts,  S  155.  "To  the  relation  be- 
tween master  and  servant,  and  the  rights 
a<*cruing  therefrom,  there  are  two  species  of 
injuries  incident  The  one  Is  retaining  a 
man's  hired  servant  before  his  time  is  ex- 
pired; the  other  is  beating  or  confining  him 
in  such  a  manner  that  he  is  not  able  to  per- 
form his  work.  As  to  the  first,  the  retaining 
another  person's  servant  during  the  time  he 
has  agreed  to  serve  his  present  master. 
This,  as  it  is  an  ungentlemanlike,  so  it  is  also 
an  illegal,  act;  for  every  master  has  by  his 
contract  purchased  for  a  valuable  considera- 
tion the  service  of  his  domestics  for  m  limited 
time.  The  inveigling  or  hiring  his  servant, 
which  Induces  a  breach  of  this  contract,  is 
therefore  an  injury  to  the  master,  and  for 
that  Injury  the  law  has  given  him  a  remedy 
by  a  special  action  on  the  case,  and  he  may 
also  have  an  action  against  the  servant  for 
the  nonperformance  of  his  agreement  But, 
if  the  new  master  was  not  apprised  of  the 
former  contract,  no  action  lies  against  him 
unless  be  refuses  to  restore  the  servant  upon 
demand."    Blackstone,  bk.  2, 142. 

I  deem  it  useless  to  occupy  space  by  quota- 
tion from  other  text-books  and  decisions  to 
prove  the  doctrine  above  stated.  They  all 
lay  down  the  law  to  the  same  effect  2  Kin- 
kead  on  Torts,  (  457;  8  Page  on  Contracts* 
$1 1326.  1327;  11  Am.  St  Bep.  378,  474,  notes; 
Schouler  on  Domestic  Relations,  (  487; 
Moran  v.  Dunphy  (Mass.)  59  N.  E.  125,  52 
L.  R.  A.  115,  83  Am.  St  Rep.  289 ;  Bowen  v. 
Hall,  6  L.  R.  Q.  B.  D.  333 ;  Walker  v.  Cronln* 
107  Mass.  555;  Qulnn  v.  Leathem,  App. 
Cases  1901,  495;  Taff  Vale  Co.  v.  Amal- 
gamated Society,  App.  Cases  1901,  42a 
Hammon  on  Contracts,  §  350,  says:  "The 
duty  to  respect  the  contractual  tie  so  far  as 
not  to  Interfere  with  It  rests  upon  all  the 
world.  Thus  it  Is  everywhere  agreed  that  it 
is  an  actionable  wrong  to  entice  away  a 
man's  servant  from  his  employment  Inde- 
pendently of  any  right  to  sue  the  servant 
for  breach  of  the  contract  of  employment 
the  master  may  hold  the  guilty  person  liable 
in  damages  for  thus  wrongfully  inducing  the 
servant  to  sever  the  relation.  Many  courts, 
indeed,  go  further,  and  lay  down  the  broad 
principle  that  the  man  who  unjustifiably  in- 
duces one  of  two  parties  to  a  contract  to 
break  it,  intending  thereby  to  Injure  the 
other  or  to  obtain  a  benefit  for  himself,  does 
that  other  a  wrong,  for  which  he  must  re- 
spond in  damages.** 

The  first  count  of  the  declaration  alleges 


that  the  company  Is  owner  and  operator  of 
a  coal  mine,  and  was  engaged  on  the  8th 
day  of  August  1901,  in  the  business  of  min- 
ing coal  from  the  mine ;  that,  in  order  to  carry 
on  the  business,  it  was  necessary  for  the 
plaintiff  to  employ,  and  it  did  employ,  a  large 
number  of  men  to  work  in  the  mine,  who 
were  engaged  in  the  company's  service  in 
working  the  mine  and  loading  coal  on  rail- 
road cars  for  shipment  to  parties  with 
whom  the  plaintiff  had  contracts  to  furnish 
coal;  that  the  defendants,  well  knowing  these 
facts,  but  contriving  and  wickedly  and  ma- 
liciously Intending  to  injure  the  plaintiff  in 
its  business,  unlawfully,  wrongfully,  mali- 
ciously, without  justifiable  cause,  without  the 
consent  and  against  the  will  of  the  plaintiff, 
molested,  obstructed,  and  hindered  the  plain- 
tiff in  its  said  business  "by  willfully, 
wrongfully,  and  maliciously  persuading,  induc- 
ing, enticing,  and  procuring  said  servants  of 
the  plalQtlff,  employed  as  aforesaid,  to  ab- 
sent themselves  and  depart  from  the  plain- 
tifTs  service" ;  that  on  pretext  and  by  reason 
of  such  persuasion,  enticement  and  procura- 
tion, the  said  servants  on  the  date  aforesaid, 
without  license  and  against  the  will  and  con- 
sent of  the  plaintiff,  wrongfully  absented 
themselves  and  departed  from  said  service, 
and  continued  to  do  so ;  that  the  plaintiff  was 
unable  to  employ  other  servants  to  work  in 
its  mine  in  the  place  of  the  servants  so  en- 
ticed away,  and  was  thereby  prevented  from 
prosecuting  and  carrying  on  its  business  as 
extensively  and  profitably  as  it  could  and 
would  have  done,  had  not  its  savants  been 
induced  and  enticed  by  the  defendants  to 
quit  its  service.  The  first  count  does  not  in 
words,  state  an  express  contract  for  service 
between  employer  and  employ^.  By  the  lan- 
guage used  in  the  books  a  contract  must  exist 
This  count  says  the  miners  were  "employed" 
by  the  plaintiff  and  In  actual  service.  Now, 
if  the  law  gives  action  for  enticement  of  a 
servant  it  is  not  conceivable  that  a  third 
person  can  maliciously  entice  away  a  lot  of 
employ^  simply  because  there  was  no  con- 
tract fixing  term  of  service.  The  relation  of 
master  and  servant  exists.  In  such  case 
there  is  a  contract  recognized  by  law,  an  Im- 
plied contract  by  which  the  employ^  can  re- 
coyer  for  his  service.  By  entering  such  serv- 
ice the  employ^  agrees,  contracts,  to  work. 
It  is  no  difference  that  he  can  quit  when  he 
pleases.  In  Walker  v;  Cronin,  107  Mass.  555, 
was  such  a  count,  and  the  court  held  it  good. 
Frank  v.  Herold,  63  N.  J.  Eq.  443,  52  AtL 
152,  meets  this  objection.  It  says:  "To 
make  out  the  relation  of  master  and  servant 
it  is  not  necessary  that  there  be  any  written, 
or  even  verbal,  contract  between  the  parties 
to  work  for  any  particular  length  of  time,  but 
the  relation  exists  where  one  person  is  will- 
ing to  work  for  another  from  day  to  day,  and 
that  other  desires  the  labor  and  makes  his 
business  arrangements  accordingly.  Employ- 
ers, where  third  parties  interfere  with  their 
employes,  against  the  latter's  consent  and 
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endeavor  by  unlawful  means  to  induce  tbem 
to  quit  work,  have  a  right  to  sue  for  relief.** 
In  Chipley  v.  Atkinson,  28  Fla.  206,  1  Soutb. 
884,  11  Am.  St  Rep.  367,  it  was  held  that  an 
action  for  procuring  discharge  of  a  serrant 
could  be  maintained,  though  no  time  of  serv- 
ice was  fixed.  The  court  said  that  so  long 
as  the  servant  chose  to  continue  another  per- 
son could  not  interfere,  and  "neither  the  fact 
that  the  term  of  service  interrupted  is  not 
for  a  fixed  period  nor  the  fact  that  there  is 
not  a  right  of  action  against  the  person  who 
is  induced  or  influenced  to  terminate  the  sarv- 
ice,  or  who  refuses  to  perform  liis  agreement^ 
is  of  itself  a  bar  of  action  against  a  third 
person  maliciously  and  wantonly  procuring 
the  termination  of  or  a  refusal  to  perform 
the  agreement"  In  Vegelahn  v.  Gunther,  167 
Mass.  92,  44  N.  B.  1077,  35  L.  R.  A.  722,  67 
Am.  St  Rep.  448,  it  is  held  unlawful  to  con- 
spire to  prevent  employes  from  continuing  in 
service,  though  there  is  no  fixed  period  of 
service.  This  count  is  interpreted  as  alleg- 
ing a  subsisting  contract  between  the  com- 
pany and  its  servants  in  process  of  execution. 
Even  where  there  is  a  full  right  of  competi- 
tion, where  one  party  does  an  act  hurtful  t» 
another,  even  though  it  be  maliciously  done^ 
we  held  it  to  be  Justified  and  not  actionable^ 
except  where  it  produced  the  breach  of  a  con- 
tract But  we  said  that,  If  there  was  a  con- 
tract between  a  competitor  and  his  customers 
In  trade,  any  action  by  a  third  person  causing 
a  breach  of  that  contract  betweent  its  parties 
was  wrongful  action,  and  subject  to  an  action 
for  damages,  even  though  it  was  done  for  the 
benefit  of  the  interfering  par^  in  the  lawful 
competition  of  trade.  We  held  that  the  ad- 
vancement of  the  interest  of  the  third  party  for 
self-preservation  in  trade  would  not  justify  his 
causing  one  of  the  parties  to  that  contract  to 
break  it  Transportation  Ga  v.  Oil  Co.,  50 
W.  Va.  611,  40S.E.581,  66L.R.A.804,88 
Am.  St  Rep.  895.  A  party  cannot  have  a 
justifiable  cause  to  instigate,  to  move,  the 
breach  of  a  contract  between  master  and  serv- 
ant We  repeat  that  the  law  says  that, 
where  there  is  such  a  contract  and  a  third 
party  causes  its  violation,  he  is  liable  to  an 
action.  We  do  not  have  to  say  whether,  if 
the  interference  is  without  malice,  it  is 
actionable,  since  the  declaration  avers  a 
knowledge  by  the  defendant  of  the  existence 
of  the  contract,  and  avers  that  they  mali- 
ciously and  wrongfully  caused  its  breach.  We 
do  not  deny  the  iHrinciple  that  a  man  may  do 
an  act  damaging  another,  even  maliciously, 
when  he  has  legal  excuse  or  justification 
therefor;  but  we  say  that  when  his  action* 
with  knowledge  on  his  part  of  a  contract 
causes,  by  intention,  a  breach  of  that  con- 
tract he  is'  liable  to  damages,  even  though 
he  acts  for  the  promotion  of  his  own  inter- 
est But  in  the  present  case  the  declaration 
avers  ttiat  the  defendants  had  no  justifica- 
tion. It  does  not  intimate  tliat  their  action 
was  moved  by  a  purpose  to  benefit  their  own 
business,  their  own  trade^  their  own  interest 


in  any  shape.  On  the  contrary,  it  avers  that 
their  action  was  characterized  by  a  willful 
intent  to  injure  the  plaintUT  without  justi- 
fiable cause.  If  they  had  justifiable  cause  for 
their  action,  the  declaration  does  not  speak 
it  and  we  are  governed,  on  demurrer,  by  the 
declaration.  Therefore  we  hold  that  the  first 
count  of  the  declaration  states  a  cause  of 
action.  We,  however,  say  that  it  is  defective 
in  not  specifying  the  servants  who  were 
enticed. 

The  second  count  alleges  that  the  plaintifE, 
to  .secure  miners  from  other  states,  made 
special  written  contracts  with  certain  miners, 
to  wit,  "William  Llnder  and  eight  others,  res- 
idents of  North  Carolina,  whereby  these  min- 
ers agreed  to  come  to  the  plaintiff  and  enter 
into  service  and  engage  in  digging  and  ship- 
ping coal  from  its  mine  at  a  certain  fixed 
rate  per  ton,"  specifying  the  rate,  and  that 
the  company  paid  their  fares  of  $11.50  each 
from  North  Carolina  to  the  mine,  und» 
contract  with  the  miners  that  the  fares  were 
to  be  repaid  the  plaintiff  out  of  the  wages 
earned  by  the  miners  in  mining  for  the  plain- 
tiff; that  on  the  arrival  near  the  mine  the  de- 
fendants, knowing  of  such  contract  wrong- 
fully, maliciously,  and  with  unlawful  purpose 
to  Injure  the  business  of  the  plaintiff,  and 
against  the  consent  of  the  plaintiff,  induced 
and  enticed  said  miners  to  break  their  sever- 
al contracts  of  service  and  refuse  to  enter  the 
service  of  the  plaintiff  according  to  the  writ- 
ten contract,  and  persuaded  and  induced  and 
enticed  them  to  depart,  and  that  by  reason 
of  said  persuasion  and  enticement  said  mi- 
ners, engaged  under  said  written  contract 
wholly  failed  and  refused  to  perform  their 
contracts  and  enter  the  service  of  the  plain- 
tiff, and  immediately  d^arted  from  the  place 
where  they  were  employed  to  woift  without 
having  entered  the  service  of  the  plaintiff, 
and  without  having  paid  the  plaintiff  the 
money  advanced  for  said  railroad  fare;  and 
that  none  of  the  miners  have  returned  to 
work  In  the  said  mine.  Under  ttie  principles 
stated  above  this  count  shows  a  good  cause 
of  action. 

A  third  count  alleges  that  the  plaiptlff, 
being  such  operator  of  a  coal  mine,  made  a 
written  contract  with  Samuel  Bowean,  where- 
by Bowean  contracted  to  mine  for  the  plain- 
tiff 500  tons  of  coal,  and  Bowean  had  entered 
upon  the  performance  of  the  contract  and 
that  the  defendants,  knowing  of  such  con- 
tract, unlawfully,  wrongfully,  maliciously, 
and  with  unlawful  purpose  to  injure  the  busi- 
ness of  the  plaintiff,  induced  and  enticed 
Bowean  to  break  and  disregard  the  contract, 
and  that  Bowean,  by  reason  of  such  entice- 
ment, broke  and  refused  to  execute  the  con- 
tract Under  principles  above  stated  this 
count  shows  a  good  cause  of  action. 

A  fourth  count  says  that  the  plaintiff,  be- 
ing owner  and  operator  of  such  coal  mine» 
made  special  written  contracts  with  Alvin 
Hunter  and  other  persons  named,  who'eby 
each  one  of  them  obligated  himself  to  mine 
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for  tlie  plaintiff  a  certain  fixed  amount  of 
coal  at  a  epeelfied  rate  per  ton;  that  said 
Hunter  and  others  had  actually  started  upon 
the  performance  of  their  contracts;  that  the 
defendants,  well  knowing  thereof,  contriving 
and  falsely  and  maliciously  intending  to  in- 
jure, yex,  harass,  oppress,  impoverish,  and 
wholly  ruin  the  plaintiff  in  its  business,  un- 
lawfully, and  maliciously  did  agree,  confed- 
erate, combine,  and  form  themselves  into  a 
conspiracy  to  persuade,  entice,  and  procure 
Hunter  and  others  named  to  violate,  break, 
and  wholly  disregard  their  contracts  with 
the  plaintiff;  that  the  defendants,  having  bo 
conspired  and  confederated  under  the  name 
of  the  ''United  Mine  Workers  of  America," 
contriving  and  intending  as  aforesaid,  in  pur- 
suance and  execution  of  their  conspiracy,  on 
a  day  named,  unlawfully,  wantonly,  wrongful- 
ly, and  maliciously,  without  Justifiable  cause, 
and  against  the  will  of  the  plaintiff,  molested, 
obstructed,  and  hindered  the  plaintiff  in  its 
business  of  mining  and  shipping  coal  by 
willfully,  wantonly,  wrongfully,  and  mali- 
ciously persuading,  enticing,  and  procuring 
Hunter  and  the  others  named  to  break,  vio- 
late, and  disregard  their  contracts,  and  that 
on  pretext  and  because  of  such  persuasion. 
Hunter  and  others,  against  the  will  and 
witliout  the  consent  of  the  plaintiff,  without 
cause,  violated  their  contracts  by  refusing  to 
continue  their  work  of  mining  coal  as  requir- 
ed by  their  contracts,  and  have  not  perform- 
ed their  contracts.  Under  principles  above 
stated  this  count  shows  a  good  cause  of  ac- 
tion. Employing  Club  v.  Dr.  Blosser  Co. 
(Ga.)  50  S.  E.  353,  69  li.  R.  A.  00. 

The  defendants  rely  on  Code  of  1899,  p. 
1053,  S  14,  reading  as  follows:  "Nor  shall 
any  person  or  persons  or  combination  of  per- 
sons by  force,  threats,  menace  or  intimidation 
of  any  kind,  prevent  or  attempt  to  prevent 
from  working  in  or  about  any  mine,  any  per- 
son or  persons  who  have  the  lawful  right  to 
work  in  or  about  the  same,  and  who  desire  so 
to  work;  but  this  provision  shall  not  be  so 
construed  as  to  prevent  any  two  or  more 
persons  from  associating  themselves  together 
under  the  name  of  Knights  of  Labor,  or  any 
other  name  they  may  desire,  for  any  lawful 
purpose,  or  from  using  moral  suasion  or  lawful 
argument,  to  induce  any  one  not  to  work  on 
and  about  any  mine."  This  statute  is  a 
penal,  criminal  statute;  for  it  makes  the  acts 
in  It  specified  unlawful,  and  by  section  17 
Imposes  a  punishment  This  is  a  criminal 
act.  It  does  not  pretend  to  create  rights  be- 
tween individuals.  It  prohibits  certain  acts, 
and  the  proviso  simply  curtails  the  scope  of 
the  enactment  by  saying  that  the  enacting 
clause  shall  not  be  construed  to  impair  any 
right  already  existing,  if  existing,  to  Join 
the  organizations  therein  specified  or  use 
moral  suasion.  It  is  only  a  curb  upon  the 
enactment.  It  does  not  affirmatively  grant, 
create,  or  originate  those  rights.  It  does  not 
make  them  lawful,  if  before  unlawful.    And 


could  the  Legislature  authorize  any  person 
to  violate  a  contract? 

We,  therefore,  reverse  the  Judgment,  over- 
rule the  demurrer,  except  as  to  the  first 
count,  and  remand  the  case  to  the  circuit 
court  for  further  proceedings,  with  leave  to 
amend  the  first  count  of  the  declaration. 
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BUSSEY  ▼.  CHARLESTON  &  W.  a  RT.  CO. 

(Supreme  Court  of  South  Carolina.    Jan.  80, 
1906.) 

Death— Action  bt  Pebsonai.  Repbesenta- 

TIVB. 

Though  Code  Ga.  1895,  §  8828,  authorizing 
a  widow  to  recover  for  the  negligent  killing 
of  her  husband,  designates  the  beneficiaries,  it 
does  not  affect  the  right  to  recover,  so  that  suit 
in  South  Carolina  for  wrongful  death  in 
Georgia  should  be  brought  in  the  name  of  the 
personal   representatives  of  the   decedent. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Death,  §S  85-88.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Edgefield  County;  Gage,  Judge. 

Action  by  Sliizabeth  J.  Bussey  against  the 
Charleston  &  Western  Carolina  Railway 
Company.  From  an  order  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals. 
AfiBbrmed. 

J.  Wm.  Thurmond  and  Jas.  H.  Tillman, 
for  appellant  S.  J.  Simpson  and  Sheppard 
Bros.,  for  respondent 

GARY,  A.  J.  This  is  an  appeal  from  an 
order  sustaining  a  demurrer  to  the  complaint 
upon  a  cause  of  action  that  arose  in  Georgia, 
on  the  ground  that  there  was  a  defect  of  par- 
ties, in  that  the  action  should  have  been 
brought  by  the  administrator  of  the  deceased 
j  as  plaintifT,  and  not  by  his  widow  in  her  in- 
dividual capacity.  The  complaint  alleges 
that  the  statute  of  Georgia,  generally  known 
as  ''Lord  Campbeirs  Act*'  (Code  1895,  {  8828), 
provides  that:  "A  widow,  or  if  no  widow, 
a  child  or  children,  may  recover  for  the  homi- 
cide of  the  husband  or  parent;  and  if  suit 
be  brought  by  the  widow  or  children,  and 
the  former,  or  one  of  the  latter,  dies  pend- 
ing the  action,  the  same  shall  survive  in  the 
first  place  to  the  children.  •  •  •»»  Sec- 
tion 2852  of  the  Civil  Code  of  Laws  of  South 
Carolina  of  1902  contains  the  provision  that 
the  suit  "shall  be  brougth  by  or  in  the  name 
of  the  executor  or  administrator  of  such  per- 
son." 

The  underlying  question  is  whether  the 
provision  in  the  Georgia  statute,  relative  to 
parties  authorized  to  bring  the  action,  per- 
tains to  the  right  or  to  the  remedy.  If  it 
was  Intended  to  alTect  the  right  of  recovery, 
then  the  action  should  conform  to  such  re- 
quirement; while,  on  the  other  hand,  if '  it 
should  be  regarded  as  remedial,  the  courts 
of  this  state  will  apply  the  mode  of  proce- 
dure prevailing  in  this  state.  Our  construc- 
tion of  the  Georgia  statute  is  that  its  inten- 
tion was  to  designate  the  benefidailea,  and 
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not  to  prescribe  the  mode  of  procedure.  If 
the  statute  of  Georgia  had  provided  as  a 
consideration  precedent  to  a  recovery  of 
damages  that  the  action  should  be  brought 
in  the  name  of  the  widow,  such  provision 
would  have  formed  part  of  the  right  Instead 
of  the  remedy,  and,  when  an  action  was 
brought  in  another  state,  it  would  have  to 
be  instituted  in  her  name.  If  the  plalntlfT  is 
required  to  conform  her  pleadings  to  the 
laws  of  this  state.  It  will  not  affect  her  sub- 
stantial rights.  No  burden  will  thereby  be 
placed  upon  her  right  of  recovery,  nor  will 
the  defendant  be  deprived  of  any  defense 
which  it  had  the  right  to  Interpose  under  the 
laws  of  Georgia.  We  are  aware  that  there 
is  much  conflict  among  the  authorities  upon 
the  question  under  consideration.  The  plain- 
tiff, however,  has  no  just  ground  of  com- 
plaint when  the  courts  of  this  state  accord- 
ed to  her  the  same  mode  of  procedure  pre- 
scribed for  the  citizens  of  this  state,  espe- 
cially when  she  is  not  thereby  deprived  of 
any  substantial  right  There  will,  moreover, 
be  no  hardship  in  this  case,  for  the  reason 
that  the  plaintiff  has  already  qualified  as  the 
administratrix  of  her  deceased  husband,  and 
the  defendant  is  willing  for  the  substitu- 
tion to  be  made  upon  the  record  without  the 
bringing  of  another  action. 

It  is  the  judgment  of  this  court  that  the 
order  of  the  circuit  court  be  affirmed* 


(7S  s.  a  m) 

BANKS  V.  SOUTHERN  EXPRESS  CO. 

(Supreme  Court  of  South  Carolina.   Jan.  8(i 

1906.) 

1.  Master  and  Sebvant  —  Neoligehcb  or 
Servant— Question  fob  Jubt. 

In  an  action  to  recover  for  injuries  re- 
ceived by  being  run  over  by  an  express  wagon, 
evidence  held  sufficient  to  go  to  the  jury  on  the 

Suestion  whether  the  driver  was  the  agent  of 
efendant  express  company. 

2.  Tbial  —  Instbugtions  —  Requests  —  Re- 
fusal. 

Appellant  cannot  complain  of  the  refusal 
of  a  modification  of  a  request  asked  by  him, 
where  it  is  substantially  covered  in  the  general 
charge. 
[Ed.  Note. — For  cases  in  point,  see  vol.  46» 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County;    Purdy,  Judge. 

Action  by  Thomas  A.  Banks  against  the 
Southern  E'xpress  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

J.  T.  Hay  and  M.  L.  Smith,  for  appellant 
B.  B.  Clarke,  and  Klrkland  &  Moore,  for 
respondent 

GARY,  A.  J.  This  Is  an  action  for  dama- 
ges. The  complaint  alleges  that,  at  the  time 
hereinafter  mentioned,  the  defendant  had  an 
office  In  the  city  of  Camden,  and  for  the  pur- 
pose of  transacthig  Its  business  used  and 
operated  an  express  wagon  to  carry  and 
transfer  packages  between  the  depot  of  the 
Seaboard  Air  Line  Railway  Company  and 


Its  said  office,  and  also  for  the  delivery  of 
packages  In  the  city  of  Camden;  that  ^hile 
the  plaintiff  was  driving  an  ox  hitched  to  a 
wagon,  by  the  negligence  of  the  defendant, 
through  Its  agent  and  servant  John  Rush, 
who  was  In  charge  of  said  express  wagon, 
he  was  run  over  and  permanently  injured; 
that  said  express  wagon  was,  at  the  time  of 
the  Injury,  engaged  In  the  ordinary  business 
of  the  defendant,  and  was  on  its  way  to  said 
depot  to  meet  an  Incoming  train,  and  there 
receive  such  packages  as  might  be  In  charge 
of  the  defendant  The  defendant  answered, 
denying  generally  the  allegations  of  the  com- 
plaint. At  the  close  of  the  plaintiff's  testi- 
mony, the  defendant  made  a  motion  for  non- 
suit, which  was  refused.  The  jury  rendered 
a  verdict  In  favor  of  the  plaintiff,  and  the 
defendant  made  a  motion  for  a  new  trial, 
which  was  also  refused. 

1.  The  defendant  appealed,  and  the  first 
assignment  of  error  Is  as  follows:  "1.  In 
refusing  the  motion  for  nonsuit,  In  this: 
that  the  uncontradicted  evidence  In  the  case 
showed  that  the  persons,  and  the  Instrumen- 
talities, by  whom  and  by  which  the  alleged 
Injuries  were  committed,  were  the  servants 
ana  the  property  of  Weeks,  and  not  of  South- 
em  Express  Company;  that  Weeks  was  an 
independent  contractor,  and  controlled  the 
servants  and  the  horse  and  wagon,  and  that 
Southern  Express  Company  did  not  employ 
or  control  such  servants,  horse  and  wagon; 
that  the  evidence  offered  by  the  defendant  is 
positive  and  uncontradicted,  and  all  evidence 
offered  by  plaintiff,  as  to  whom  the  property 
belonged  and  whose  servants  inflicted  the 
alleged  Injury,  was  entirely  inferential  and 
stated  no  fact  upon  which  the  verdict  of  the 
jury  In  favor  of  the  plaintiff  could  be  based." 
The  following  principles  of  law  are  appli- 
cable to  the  case:  "A  master  Is  liable  for 
the  negligence  of  his  servant  engaged  in  his 
business,  because  he  selects  his  servant  and 
controls  him.  He  should  not  be  answerable 
for  acts  done  by  the  servant  of  another,  or 
by  that  other  who  Is  not  subject  to  his  con- 
trol. Therefore  the  owner  of  property  fixed 
or  movable,  for  whose  benefit  a  work  about 
such  property  Is  accomplished.  Is  not  held 
answerable  for  the  negligence  of  an  Independ- 
ent contractor,  to  whom  he  has  committed 
the  work,  to  be  done  without  his  control  In 
its  progress."  Conlln  v.  Charleston,  15  Rich. 
Law,  201;  Rogers  v.  R.  R.,  31  S.  C.  378,  9 
S.  B.  1059.  "The  principal  is  liable  for  the 
negligence  of  the  agent's  assistant,  whenever 
he  has  either  expressly  or  Impliedly  au- 
thorized the  employment  of  the  assistant, 
and  the  assent  of  the  principal  to  the  em- 
ployment of  the  assistant  may  be  Implied 
from  slight  circumstances."  1  Enc.  of  Law, 
080.  "Authority  is  sometimes  implied  from 
the  very  nature  of  the  duties  and  powers 
committed  to  a  general  agent  to  employ  sub- 
agents,  and  when  this  Is  the  case,  the  prind* 
pal  Is  bound  by  the  acts  of  the  subagent.** 
Id.,  981.    "Where  an  agent's  authority  to  ein- 
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ploy  sabagentB  to  transact  the  business  of  an 
agency  is  sbown  to  exist,  either  expressly  or 
by  implication,  the  torts  of  such  agent  will 
be  binding  upon  the  principal  under  circum- 
stances in  which  the  torts  of  the  agent  would 
be  binding."  Id.,  1155.  "The  business  of  the 
company  was  such  as  necessarily  compelled 
it  to  rely  upon  the  work  of  other  parties,  and 
this  necessity  usually  and  naturally  gives 
rise  to  the  employment  of  agents.  When, 
therefore,  this  work  is  done  by  others,  there 
is  a  strong  implication  that  they  are  the 
agents  of  the  parties  receiving  the  benefit 
of  their  services."  Blackwell  v.  Mortgage 
Ck).,  65  S.  C,  105,  43  S.  B.  395.  "Agency  may 
be  implied  when  one  party  accepts  the  bene- 
fits resulting  from  transactions  of  another 
party  who  ostensibly  acted  as  his  agent" 
Bates  V.  Am.  M.  Co.,  87  S.  0.  88,  16  S.  B. 
883,  21  L.  R.  A..  840.  "There  was  also  some 
evidence  to  the  effect  that  all  the  engines 
operated  on  said  line  of  railroad  were  marked 
'Southern.'  This  was  sufficient  to  carry  the 
case  to  the  jury,  even  if  it  was  necessary 
under  the  statute  to  show  that  the  defendant 
was  the  actual  owner  of  the  engine  causing 
the  injury,  for  a  presumption  of  ownership 
would  arise  from  such  circumstances,  in  the 
absence  of  all  evidence  to  the  contrary." 
Bush  ▼.  Ry.  Co.,  63  S.  0.  06,  40  S.  E.  1020. 

The  first  question  that  will  be  considered 
is  whether  there  was  testimony  tending  to 
prove  that  W.  J.  P.  Weeks,  who  employed 
John  Bush,  was  the  agent  of  the  defendant 
We^8  testified  that  he  was  the  agent  of 
the  defendant  and  had  a  contract  with  it  to 
receive  and  deliver  all  its  packages  in  the 
city  of  Camden.  There  was  testimony  to  the 
effect  that  the  words  "Southern  Express" 
were  painted  upon  said  wagon;  also,  that 
while  the  defendant  had  a  license  to  do  busi- 
ness in  Camden,  Weeks  did  not  have  a 
license  to  run  a  dray  as  required  by  the 
ordinance  of  the  city.  It  cannot  be  said  that 
this  testimony  did  not  tend  to  show  that 
Weeks  was  the  agent  of  the  defendant  Hav- 
ing reached  the  conclusion  that  there  was 
some  testimony  tending  to  establish  the  fact 
that  Weeks  was  the  agent  of  the  defendant 
the  next  question  is  whether  there  was  any 
testimony  tending  to  show  that  John  Rush 
was  likewise  the  agent  of  the  defendant 
There  was  testimony  to  the  effect  that  the 
business  intrusted  to  Weeks  required  the 
services  of  more  than  one  person;  that  the 
defendant  had  knowledge  of  this  fact,  and 
that  John  Rush  was  employed  by  Weeks  In 
conducting  said  business;  that  the  injury 
was  sustained  while  Rush  was  in  charge  of 
the  wagon  and  on  his  way  to  the  depot  to 
receive  the  express  packages.  Under  the 
foregoing  authorities,  the  question  whether 
Rush  was  the  agent  of  the  defendant  was 
properly  submitted  to  the  jury. 

The  second  exception  presents  substantially 
the  same  questions  as  those  just  disposed  of. 

2.  The  third  exception  cannot  be  sustained, 
as  the  qualifications  of  the  request  which  the 


appellant  contends  should  have  been  made 
was  substantially  submitted  to  the  jury  in 
the  general  charge. 

The  fourth  and  fifth  exceptions  were  taken 
under  a  misapprehension  of  the  facts,  as  the 
record  shows  that  the  requests  were  charged 
by  the  presiding  judge. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(7»  S.  C.  M8) 
DIXON  ▼.  FLOYD  et  aL 

(Supreme  Court  of  South  Carolina.    Jan.  80, 
1906.) 

1.  judgicsnt— skmno    asidb--consert    ov 
Attobnbt. 

Code  Civ.  Proc.  1902,  $  195.  provides  that 
the  court  may  at  any  time  within  a  year  re- 
lieve a  party  from  a  Judgment  taken  throueh 
mistake,  surprise,  or  excusable  neglect.  Seld 
not  to  authorize  a  setting  aside  of  a  judgment 
where  the  attorney  had  full  knowledge  of 
the  facts  connected  with  its  nature  and  consent- 
ed thereto. 

[Ed.  Note. — ^For  cases  in  point  see  voL  80, 
Cent  Dig.  Judgment  S§  705-710.] 

2.  Attobnet   and    Client  —  Authobttt   to 
cohpbomise. 

An  attorney  has-  power  to  compromise  a 
case  during  its  progress  before  the  master. 

[Ed.  Note. — For  cases  in  point  see  voL  5, 
Cent  Dig.  Attorney  and  Client  S  209.] 

8.  JUDQliENT  —  SUBBENDBB      Or      PBOFBBTT— 

Enfobcembnt. 

Where  a  judgment  has  been  entered  re- 
quiring a  defendant  to  surrender  possession 
of  certain  property,  the  court  has  a  right  to 
make  such  orders  as  are  necessary  to  make  the 
decree  effective. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County ;  Watts,  Judge. 

Action  by  Carrie  V.  Dixon  against  Theresa 
Floyd,  John  Floyd,  Elula  Floyd,  J.  Peter 
Phillips  and  Farmers'  Bank  of  Abbeville. 
From  orders  refusing  to  set  aside  judgment, 
and  requiring  defendant  Theresa  Floyd  to 
surrender  possession  of  land,  she  and  the 
plaintiff  appeal.    Affirmed. 

The  following  are  the  exceptions:  "(1) 
Because  the  presiding  judge  erred  in  not  find- 
ing and  holding  that  the  evidence  clearly 
shows  the  appellants  had  no  notice  of  the 
holding  of  the  reference  on  February  27, 
1904,  and  had  no  opportunity  to  attend  the 
same,  and  offer  evidence  to  sustain  the  alle- 
gations of  the  complaint  (2)  Because  the 
presiding  judge  erred  in  not  finding  and 
holding  that  the  undisputed  evidence  showed 
that  the  judgment  was  obtained  against  the 
appellants  by  or  through  their  mistake,  inad- 
vertence, surprise  and  excusable  neglect 
(8)  Because  the  evidence  shows  that  the 
making  of  the  agreement  by  the  attorneys 
for  the  appellants  was  not  only  imauthorized, 
but  expressly  forbidden  by  the  appellants, 
and  was  not  binding  on  them,  and  his  honor 
erred  in  not  so  holding.  (4)  Because  his 
honor  erred  in  not  finding  and  holding  that 
the  said  agreement  made  by  the  attorneys  Ht 
the  reference  held  February  27, 1904,  was  not 
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authorized  by  the  appellants,  was  forbidden 
by  them,  and  was  contrary  to  their  rights  and 
Interests  in  the  premises,  and  that  they  were 
axcusable  for  not  attending  the  said  reference, 
there  being  no  evidence  to  the  contrary,  but 
the  evidence  clearly  showing  that  they  did 
not  know  of  the  reference  until  after  the 
agreement  had  been  made.  (5)  Because, 
as  the  evidence  clearly  shows  that  the  said 
judgment  was  obtained  against  the  appel- 
lants through  their  surprise,  mistake,  Inad- 
vertence and  excusable  neglect,  his  honor 
erred  in  not  vacating  the  same  and  allowing 
them  to  make  proof  of  the  facts  alleged  in 
the  complaint.  The  said  Theresa  Floyd  also 
appeals  ftom  the  said  order  on  the  additional 
ground  that  the  said  orders  and  decrees  of 
the  court  allow  her  only  |50  for  her  dower 
interest  in  the  said  lands,  while  taking  the 
expressed  consideration  of  the  said  deeds  as 
basis,  she  was  entitled  to  more  than  $150  for 
dower,  and  the  court  should  have  vacated  the 
said  orders  and  judgments  for  the  purpose  of 
establishing  her  dower  rights  in  said  lands. 
The  said  Theresa  Floyd  also  appeals  from  the 
said  order  to  eject  her  from  the  said  lands  on 
the  ground  that  the  said  decree  or  judgment 
of  the  court  does  not  direct  the  delivery  of 
possession  of  said  lands,  and  the  presiding 
judge  erred  in  not  holding  that  said  case 
was  ended  and  that  he  had  not  jurisdiction 
to  make  the  order  to  eject  her  from  the  said 
lands." 

Magill  &  Maglll  and  Ellis  G.  Oraydon,  for 
appellants.  Sheppards»  Grier  &  Park,  for 
respondent 

GARY,  A.  J.  This  l8  an  appeal  from  an 
order  refusing  a  motion  to  set  inside  a  judg^ 
ment  on  the  ground  of  mistake,  surprise,  In- 
advertence, and  excusable  neglect ;  also  from 
an  order  requiring  one  of  the  appellants  to 
surrender  possession  of  the  lands,  described  in 
the  complaint  In  order  to  understand 
clearly  the  questions  presented  by  the  excep- 
tions, It  will  be  necessary  to  state  somewhat 
at  length  the  facts  of  the  case. 

In  1902,  Carrie  V.  Dixon  brought  an  action 
for  partition  of  two  tracts  of  land— one  con- 
taining 60  and  the  other  about  244  acres. 
The  complaint  alleges  that  James  G.  Floyd 
died  in  189S,  seised  and  possessed  of  said 
lands  In  fee  conditional,  leaving  as  his  heira 
at  law,  his  widow,  Theresa  Floyd,  his  daugh- 
ters, Carrie  V.  Dixon,  Eula  Floyd,  and  Mary 
James  Floyd,  and  his  son,  John  Floyd — all  of 
said  children  being  minors,  except  Carrie  V* 
Dixon.  J.  P.  Phillips  was  made  a  defendant 
on  the  ground  that  he  claimed  some  in- 
terest In  the  lands,  and  he  answered  the 
complaint  denying  certain  allegations  thereof, 
and  alleging  that  he  and  others  to  whom  he 
conveyed  an  Interest  were  the  owners  in  fee 
and  in  possession  of  said  lands.  Theresa 
Floyd  answered  the  complaint  through  her 
attorney,  J.  Y.  Culbreath,  Esq.,  claiming  that 
she  was  entitled  to  dower  in  said  lands.  J.  F. 
J.  Caldwell,  Esq.,  an  attorney  at  law,  was 


appointed  guardian  ad  litem  of  the  Infant  de- 
fendants, and  he  filed  an  answer  submitting 
their  rights  to  the  court  On  motion  of  plain- 
tiff's attorney,  with  consent  of  the  attorneys 
representing  the  several  defendants,  all  Issues 
of  law  and  fact  were  referred  to  the  master, 
who  fixed  the  23d  of  February,  1904,  for 
holding  the  reference;  but  as  the  parties 
were  not  ready  to  proceed.  It  was  postponed 
until  the  27th  of  February,  1904.  The  master 
in  his  report  says:  "At  a  reference  held  on 
the  27th  February,  1904,  there  were  present 
Mr.  Schumpert  one  of  the  attorneys  for  the 
plalntifiT,  Mr.  Grier,  of  the  firm  of  Sheppards 
&  Grier,  representing  that  firm,  and  the  de- 
fendant, Phillips,  and  Mr.  Caldwell,  guardian 
ad  litem  of  the  three  infant  defendants.  Mr. 
Schumpert  represented  J.  Y.  Culbreath,  at- 
torney for  Theresa  Floyd.  No  testimony  was 
offered  in  support  of  the  daim  of  dower, 
made  by  the  defendant  Theresa  Floyd;  nor 
was  testimony  offered  to  impugn  or  qualify 
the  deed  by  James  G.  Floyd  to  Phillips,  above 
mentioned.  On  the  contrary,  the  counsel  for 
adult  parties  to  the  action  agreed  upon  the  fol- 
lowing adjustment  and  settlement  of  all  the 
matters  in  controversy ;  that  Is  to  say,  that  the 
said  J.  P.  Phillips  shall  convey  the  tract  of  60 
acres,  more  or  less,  described  In  the  pleadings, 
to  the  defendant  Theresa  Floyd,  for  and 
during  her  natural  life,  with  remainder  to  the 
plaintiff,  Carrie  V.  Floyd,  and  defendants, 
John,  Eula,  and  Mary  James,  In  equal  shares^ 
the  child  or  children  of  any  one  of  the  re- 
maindermen dying  before  the  said  Theresa 
Floyd  to  take  the  share  of  his,  her,  or  their 
parent  The  guardian  ad  litem  of  the  infants 
expressed  no  dissent  to  this  arrangement  but 
withheld  his  consent  and  left  the  matter  to 
the  judgment  of  the  court  Testimony  was 
presented  to  the  effect  that  the  proposed 
settlement  is  proper  and  for  the  Interest  of  the 
claimants,  as  will  more  fully  appear  by  the 
notes  of  reference  accompanying  this  report** 
The  master  recommended  that  said  agreement 
be  carried  Into  effect  and  his  report  was  con- 
firmed by  an  order  of  the  court  on  the  2d  of 
April,  1904.  Attached  to  the  order  con- 
firming the  master's  report  is  the  following: 
•*We  consent  Schumpert  &  Holloway,  Plain 
tiffs  Attorneys.  J.  Y.  Culbreath,  Attorney 
for  the  Defendant  Theresa  Floyd.  Sheppards 
&  Grier."  On  the  2d  of  July,  1904,  an  order 
was  made  allowing  J.  P.  Phillips  to  repur- 
chase the  tract  containing  60  acres  for  $400. 
Thereafter  Carrie  V.  Dixon  and  Theresa 
Floyd  filed  a  petition  asking  that  said  decrees 
be  set  aside  on  the  ground  of  surprise,  mis- 
take, inadvertence  and  excusable  neglect  in 
that  they  did  not  have  any  notice  of  said 
reference;  nor  of  said  agreement  until  said 
orders  had  been  signed ;  nor  that  there  would 
be  applications  for  said  orders ;  and  in  that 
their  attorneys  did  not  have  authority  to 
enter  into  said  agreement  by  which  they 
allege  their  rights  were  sacrificed.  Th^  also 
asked  that  their  attorneys  be  changed  and 
that  Messrs.  Ellis  G.  Graydon  and  Maglll  & 
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Magtil  be  substituted  upon  the  record.  Ontbe 
30th  of  March,  1905,  an  order  was  filed  refus- 
ing the  petition  to  set  aside  said  orders.  On 
the  3d  of  April,  1905,  a  rule  was  issued  by  the 
court,  requiring  the  defendant,  Theresa  Floyd, 
to  show  cause  why  she  should  not  surrender 
possession  of  said  lands.  Upon  hearing  her 
return,  an  order  was  filed  requiring  her  to 
surrender  possession  of  said  premises.  Carrie 
V.  Dixon  and  Theresa  Floyd  appealed  upon 
exceptions,  which  will  be  set  out  in  the  report 
of  the  case. 

1.  The  first  question  that  will  be  considered 
Is  whether  his  honor,  the  circuit  Judge,  erred 
in  refusing  to  set  aside  said  orders  on  the 
ground  of  surprise,  mistake,  inadvertence,  or 
excusable  neglect  The  appellants  rely  upon 
section  195  of  the  Code  of  Civil  Procedure  of 
1902,  which  provides  that  the  court  may,  in 
its  discretion,  and  upon  such  terms  as  may 
be  just,  at  any  time  within  one  year  after 
notice  thereof,  relieve  a  party  from  a  judg- 
ment order,  or  other  proceeding,  taken 
against  him  through  mistake,  Inadvertoice, 
surprise,  or  excusable  neglect  A  party  can- 
not invoke  the  provisions  of  this  section 
when  his  attorney  had  full  knowledge  of  all 
the  facts  connected  with  the  rendition  of  the 
judgment  and  actually  consented  thereto,  in 
open  court  in  the  absence  of  facts  showing 
mistake,  surprise.  Inadvertence,  or  excusable 
neglect  on  the  part  of  the  attorney,  whidi 
facts  are  not  made  to  appear  in  this  case. 
Steele  v.  R.  R.,  14  S.  0.  324;  Ex  parte 
Roundtree,  51  B.  C.  405,  29  B.  B.  66. 

2.  The  next  assignment  of  error  is  because 
the  circuit  judge  should  have  ruled  that  the 
appellant's  attorneys  were  not  authorized  to 
enter  into  said  agreement  The  agreement  was 
made  during  the  progress  of  the  case  upon  the 
hearing  before  the  master.  It  must,  there- 
fore, be  regarded  as  having  been  made  in 
open  court  The  distinction  between  the 
powers  of  an  attorney  during  the  progress  of 
a  case  in  open  court  and  at  other  times,  is 
clearly  pointed  out  by  the  authorities.  Ex 
parte  Jones,  47  S.  C.  893,  25  S.  E.  285,  and 
cases  therein  cited.  In  the  former,  far 
greater  latitude  is  allowed  than  in  the  latter. 
One  of  the  principal  reasons  is  because  the 
trial  frequently  develops  a  state  of  facts 
quite  different  from  that  anticipated,  and  the 
attorney  is  compelled  to  act  for  the  beet  in- 
terests of  his  client  without  the  opportunity 
for  consultation  which  would  be  afforded  him 
on  other  occasions.  A  failure  to  act  promptly 
might  materially  prejudice  the  rights  of  his 
client  In  the  case  under  consideration, 
mutual  concessions  were  made  as  to  certain 
rights  of  the  respective  parties  which  the 
pleadings  showed  were  strenuously  contested ; 
and  in  adjusting  those  rights  under  the  cir- 
cumstances, the  attorneys  did  not  act  without 
authority. 

3.  The  last  question  to  be  considered  is 
whether  there  was  error  in  requiring  the  de- 
fendant Theresa  Floyd  to  surrender  posses- 
sion of  said  premises  in  the  summary  manner 


hereinbefore  mentioned.  She  was  a  party  to 
the  action  and  the  court  had  the  right  to  make 
such  orders  as  were  necessary  to  make  the 
decree  effective.  Ex  parte  Quails,  71  8.  C 
87,  50  S.  E.  646. 

It  is  the  judgment  of  this  court  that  the 
orders  of  tte  circuit  court  bo  affirmed. 


(78  S.  C.  199) 
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1906.) 

Qband  Jubt— Disqualification— RsiJkTioii- 
SHIP  or  JUBT  CoioassioNEB. 

The  consanguinity  of  a  jury  commissioner 
to  a  person  alleged  to  have  been  killed  by  a 
party  indicted,  in  order  to  invalidate  the  in- 
dictment by  the  nand  jury,  must  be  such  as 
would  reasonably  lead  to  the  presumption  that 
the  jury  commissioner  would  thereby  be  affected 
in  such  a  manner  as  to  impair  the  proper  dis- 
charge of  his  duties,  and  this  fact  must  be 
determined  by  the  presiding  judge  in  the  exer- 
cise of  a  sound  discretion. 

Api)eal  from  General  Sessions  Oircult 
Court  of  Saluda  Oounty;  Prince,  Judge. 

John  G.  Perry  was  indicted  for  murder. 
From  an  order  quashing  the  indictment,  the 
state  appeals.    Reversed. 

0.  ▲•  Cooper,  Sol.,  J.  Wm.  Thurmond,  and 
C.  J.  Ramage,  for  the  State.  Eugene  Able, 
for  respondent 

GARY,  A.  J.  This  Is  an  appeal  from  an 
order  quashing  an  indictment  against  the 
defendant,  charging  him  with  the  murder  of 
Joe  Denny  Wills,  on  the  ground  that  H.  B. 
White,  treasurer  of  Saluda  County,  and  ex 
officio  one  of  the  jury  commissionerB,  and 
who  assisted  in  listing  and  drawing  the 
grand  jury  that  found  said  indictment,  was 
related  to  the  deceased  by  affinity.  In  that 
H.  B.  White  married  a  first  cousin  by  blood 
to  said  Joe  Denny  Wills.  The  reason  assign- 
ed by  his  honor,  the  presiding  judge,  was 
that  the  relationship  was  in  the  sixth  degree 
by  affinity. 

In  State  v.  McQuaige,  6  S.  C.  429,  the 
prisoner  challenged  the  array  of  jurors  on 
the  ground  that  the  jury  commissioner  was 
a  first  cousin  of  the  deceased,  and  that  he 
assisted  In  drawing  the  jury.  The  challenge 
was  overruled,  and  on  appeal  the  ruling  of 
the  circuit  judge  was  reversed.  In  that  case 
the  court  failed  to  state  what  degree  of  rela- 
tionship would  disqualify  a  jury  commis- 
sioner. There  is  no  statute  in  this  state,  nor 
have  we  been  able  to  find  any  rule  of  com- 
mon hiw,  determining  this  question.  In  the 
case  of  State  v.  McNinch,  12  S.  C.  89,  a  mo- 
tion was  made  to  quash  the  indictment  on 
the  ground  that  the  jury  commissioner  who 
took  part  in  drawing  the  jury  was  the  hus- 
band of  a  cousin  of  the  deceased  in  the 
fourth  or  fifth  degree.  The  motion  was  over- 
ruled, and  on  appeal  the  Supreme  Court  said 
(at  page  94):  ''There  is  no  consanguinity 
between  the  jury  commissioner  and  the  de- 
ceased* and  the  degree  of  affinity  shown  Is 
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remote — too  remote  to  be»  of  itself,  evidence 
of  bias  or  prejudice  against  the  person  char- 
ged. The  case  of  State  y.  McQnaige,  5  S.  G. 
429,  was  decided  upon  the  ground  that  the 
Jury  commissioner  was  a  near  blood  relation 
— ^first  cousin  of  the  deceased.  It  is  unneces- 
sary, perhaps  Impossible,  to  draw  an  abso- 
lute line  to  mark  what  degree  of  relationship 
or  affinity  must  control  in  such  cases;  but 
it  is  sufficient  here  to  say  there  is  no  rela- 
tionship by  blood,  and  no  evidence  of  such 
affinity  as,  of  itself,  would  reasonably  lead 
to  the  presumption  that  the  jury  commis- 
sioner would  thereby  be  affected  in  such  a 
manner  as  to  Impair  the  proper  discharge  of 
his  duties."  The  correct  rule  is  that  the  con- 
sanguinity or  affinity  must  be  such  as 
"would  reasonably  lead  to  the  presumption 
that  the  Jury  commissioner  would  thereby 
be  affected  in  such  manner  as  to  Impair  the 
proper  discharge  of  his  duties,"  and  this 
fact  must  be  determined  by  the  presiding 
judge  tn  the  exercise  of  a  sound  discretion. 
It  would  tend  to  retard  the  trial  of  cases 
very  much  to  adopt  any  other  rule. 

In  the  case  under  consideration,  it  seems 
that  the  circuit  judge  quashed  the  Indict- 
ment on  the  ground  that  the  parties  were 
related  by  affinity  within  the  sixth  degree^ 
and  that  he  was  without  power  to  exercise 
his  discretion.    In  this  there  was  error. 

It  is  the  judgment  of  this  court  that  the 
oTd&e  of  the  drcnlt  court  be  reversed. 


(73  8,  C.  201) 

STATB  ▼.  HENDERSON  et  ti 

(Supreme  Ck>urt  of  South'  Carolina.    Jan.  26^ 
190e.) 

Cbiminai.  Law  —  Apfxai.  —  Abstbaot  Ques- 

TIOW. 

An  appeal  by  the  state  from  an  order 
quashing  a  panel  of  petit  jurors  presents  merely 
an  abstract  question,  where  defendants  cannot 
DOW  be  tried  by  such  array,  and  will  be  dis- 
missed. 

[Bid.  Note. — ^For  cases  In  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  S  2574.] 

Appeal  from  General  Sessions  Circuit  Conn 
of  Saluda  County;  Prince,  Judge. 

William  L.  Henderson  and  others  were  In- 
dicted for  crime.  From  an  order  quashing 
panel  of  petit  jurors,  the  state  appeals.  Dis- 
missed. 

0.  A.  Cooper,  Sol.,  J.  Wm.  Thurmond,  and 
Able  &  Blease,  for  the  State.  N.  O.  Evans 
and  C.  J.  Ramage,  for  respondents. 

GARY,  A.  J.  This  is  an  appeal  from  an 
order  sustaining  the  challenge  to  the  array 
of  petit  jurors,  on  the  ground  that  the  au- 
ditor, who  Is  ex  officio  one  of  the  jury  com- 
missioners, and  who  took  part  in  drawing 
said  jury,  was  related  by  consanguinity  with- 
in the  fifth  degree  to  the  person  for  the  kill- 
ing of  whopi  the  defendants  were  indicted. 

1.  In  sustaining  the  motion,  his  honor,  the 
presiding  judge,  said:  "I  am  constrained 
to  the  opinion  that  the  laws  and  the  decisions 


of  our  Supreme  Court  leave  me  no  discretion 
where  the  jury  commissioners,  or  any  of 
them,  is  related  to  either  the  deceased  or 
defendant  within  the  sixth  degree."  The  rul- 
ing was  erroneous,  as  will  be  seen  by  the 
reference  to  the  case  of  State  v.  Perry,  53 
S.  EL  169,  In  whicdi  the  opinion  has  Just  been 
filed. 

2.  As  the  defendants,  however,  cannot  now 
be  tried  by  jurors  drawn  from  said  array, 
the  appeal  presents  merely  an  abstract  ques- 
tion, and  the  appeal  is  dismissed* 

(78  s.  c.  iffl.) 
BARFIBLD  v.  J.  L.  COKER  &  00. 

(Supreme  Court  of  South  Carolina.   Jan.  9, 
1906.) 

1.  Domioilr—Vewub—Change— Residence. 

The  question  of  a  person's  place  of  resi- 
dence depends  upon  his  intention,  as  evidenced 
by  his  acts  and  declarations. 

[Eld.  Note. — ^For  cases  in  point,  set  voL  17, 
Cent.  Dig.  Domicile,  M  0,  22.] 

2.  Appeal— Rbview—Questioh  or  Fact. 

In  a  motion  for  a  cbanee  of  venue,  the 
question  of  a  residence  of  defendant  is  one  of 
fact  for  the  trial  court. 

[Bd.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  ${  3836,  4Q20.] 

8.  Venue  — Change— ConvENiENOE  of  Wit- 

NBSS— DISOBETION  OF  COUBT. 

The  determination  of  a  motion  for  a  chan^ 
of  venue  for  convenience  of  witnesses  is  wichm 
the  discretion  of  the  court. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  S  3836;  voL  48, 
Cent  Dig.  Venue,  |  64.] 

4.  New  Tbiai.  —  Vebdiot  —  Seitino  Aside  — 
Effect. 

Where  fL  verdict  was  rendered  against  one 
defendant  and  In  favor  of  the  other,  setting 
the  verdict  aside  continued  the  case  against 
both  defendants. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Cent  Dig.  New  Trial,  $  331.] 

5.  Tbespass— Complaint. 

Where  a  complaint  expressly  alleges  an 
unlawful  and  wanton  seizure  and  taking  away  of 
plaintiff's  property,  it  states  a  good  cause  of 
action. 

[Ed.  Note. — Fw  cases  in  point,  see  voL  46, 
Cent  Dig.  Trespass,  {{  80-83.] 

6.  False  Impbisonicbnt  ~  Pleading  —  Evi- 
dence. 

Where  one  sues  for  false  imprisonment,  aU 
that  is  necessary  for  him  to  allege  and  prove  is 
that  he  has  been  unlawfully  restrained  of  his 
liberty,  and  it  is  wholly  inmiaterial  to  inquire 
whether  the  charge  against  him  is  well  or  ill- 
founded  in  fact. 

[Ed.  Note. — For  cases  in  point  see  voL  23, 
Cent  Dig.  False  Imprisonment,  H  86^88.] 

7.  aAME.   . 

An  allegation  that  plaintiff  was  arrested, 
and  was  taken  in  charge  and  kept  in  custody, 
without  reasonable  cause,  does  not  imply  an 
arrest  under  lawful  authority. 

8.  Pabtnebship— AcJTioN  fob  ToBT— Pasties. 

An  action  may  be  maintained  against  mem- 
bers of  a  firm,  on  a  complaint  naming  them,  for 
unlawful  seizure  of  crops  and  for  false  imprison- 
ment 
0.  Eleotion  of   Rekedies. 

Election  of  remedies  does  not  apply  where 
a  complaint  states  two  separate  causes  of  ac- 
tion, one  for  unlawful  seizure  of  plaintiff's 
property  and  the  other  for  false  imprisonment 
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10.  Agbtctotuwb— Liens— Payment— Appli- 
cation. 

On  a  sale  of  crops  covered  by  a  lien,  the 
holder  of  the  lien  must  apply  the  proceeds  to 
the  lien  debt,  though  he  did  not  know  that  the 
funds  were  the  proceeds  of  such  crops. 

11.  Tbespab^— Detenseb. 

Where  the  holder  of  a  Hen  on  crops  knew, 
when  a  warrant  for  tlis  seizure  of  the  crops 
was  issued  by  the  magistrate,  that  the  debt  was 
actually  paid,  he  is  not  relieved  from  liability 
by  the  issuance  of  such  warrant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trespass,  S§  49-67.] 

12.  ApPEAii— Habmless  Ebrob. 

Where  defendant's  request  to  charge  was 
erroneous,  that  the  court  modified  the  charge 
in  favor  of  defendant  is  not  reversible  error  as 
to  defendant,  though  the  modification  did  not 
relieve  it  from  error. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  {ft  4062^4062.1 

13-  Tbiai/— Nonsuit. 

Where  plaintiff  sues  on  two  causes  of  ac- 
tion, and  there  is  evidence  tending  to  establish 
one  cause  of  action  against  both  defendants,  a 
nonsuit  is  properly  denied,  though  there  Is  no 
evidence  connecting  one  defendant  with  the 
second  cause  of  action. 

14.  False  Impbisonhent— When  Lies. 
Where    plaintiff    was    arrested    under    a 

warrant  lawfully  issued  by  a  magistrate, 
he  cannot  maintain  an  action  for  false  imprison* 
naent. 

[Ed.  Note. — For  cases  In  point,  see  voL  23, 
Cent.  Dig.  False  Imprisonment,  (S  32-12.] 

15.  Tbial  —  Genebai.  Vebdiot  —  Sevebai. 
Counts. 

Where  a  complaint  states  two  causes  of 
action,  and  there  is  no  evidence  to  support  a 
verdict  on  one  of  the  causes,  and  a  general 
verdict  is  found  for  plaintiff,  a  new  trial  will  be 
granted. 

Appeal  ftom  Common  Pleas  Circiilt  Court 
of  Liee  Comity ;  Dantzler,  Judge. 

Action  by  D.  J.  Barfleld  against  J.  L.  Cok- 
er  &  Co.  Judgment  for  defendant  Plaintifr 
appeals.    Reversed. 

Cooper  &  Fraser,  F.  G.  McLeod,  and  Woods 
&  Macfarlan,  for  appellant  J.  B.  McLaugh- 
lin and  B.  W.  McLendou,  for  respondents. 

JONES,  J.  The  above-entitled  cause  was 
beard  with  the  case  of  J.  L.  Coker  &  Co., 
plaintifrs  appellants,  against  D.  J.  Barfleld, 
defendant  respondent  upon  a  single  "case** 
embracing  appeals  In  both  cases;  but  for 
coDTenience  and  clearness  we  will  consider 
the  appeals  separately.  This  action  was  com- 
menced in  Lee  county,  on  the  11th  day  of 
August  1903,  to  recover  damages  for  an  al- 
leged unlawful  seizure  of  plaintiff's  crops 
by  defendants,  and  an  alleged  unlawful  and 
malicious  arrest  of  plaintiff  at  the  instiga- 
tion of  defendants.  The  cause  was  first  tried 
at  BIsbopvllle,  before  Judge  Purdy  and  a 
jury,  on  March  9,  1904,  and  resulted  in  a 
verdict  for  plaintiff  against  defendants  J.  L. 
Oolket  A  Co.  for  1960.07;  but  said  verdict 
was  set  aside,  and  a  new  trial  granted  by 
Judge  Purdy.  Thereafter,  on  September  10, 
1904,  the  cause  was  again  tried  before  Judge 
DtaMler  and  a  jury,  and  resulted  In  a  vei> 
diet  acalDst  all  the  defendants  for  |60a 


1.  The  first  question  presented  by  this  appeal 
which  we  notice,  is  raised  by  the  ninth  ex- 
ception, which  alleges- error  in  the  refusal 
of  Judge  Purdy  to  change  the  place  of  trial 
flrom  Lee  county  to  Darlington  co\mty.  The 
motion  was  originally  made  on  two  grounds : 
(1)  That  Darlington  county,  and  not  Lee 
county,  was  the  proper  place  of  trial ;  (2)  to 
promote  the  convenience  of  witnesses  and  the 
ends  of  justice.  This  action  falls  within  the 
class  provided  for  in  section  146  of  the  Code 
of  Civil  Procedure  of  1902,  which  declares: 
"If  there  be  more  than  one  defendant  then  the 
action  may  be  tried  in  any  county  in  which 
one  or  more  of  the  defendants  to  such  action 
resides  at  the  time  of  the  commencement  of 
the  action."  It  is  conceded  that  J.  L.  Coker 
ft  Co.  are  residents  of  Darlington  county; 
but  the  plaintiff,  who  Is  a  resident  of  Lee 
county,  proceeded  on  the  theory  that  defend- 
ant Woodham  was  a  resident  of  Lee  county, 
and  the  circuit  court  sustained  this  view. 
The  question  of  a  person's  place  of  residence 
depends  upon  his  intention,  as  evidenced  by 
his  acts  and  declarations.  This  is  a  question 
of  fact  and  the  finding  of  the  circuit  coiurt 
thereon  is  conclusive,  if  there  Is  any  evidence 
to  support  it  The  defendant  Woodham 
made  affidavit  as  follows :  ''This  defendant's 
family  are  now,  and  have  been  since  the 
county  was  formed,  in  that  portion  of  Lee 
county  that  was  taken  from  Darlington 
county.  That  this  defendant  has  been  em- 
ployed continuously  and  been  engaged  in 
business  at  HartsviUe,  in  Darlington  county. 
That  he  <mly  visits  his  family  where  they 
Uve  in  Lee  county,  and  otherv^se  spends 
all  his  time  In  said  county  of  Darlinprton. 
That  his  business  is  at  HartsviUe,  and  he 
resides  at  Hartsville,  in  Darlington  county.** 
J.  J.  Lawton,  one  of  the  firm  of  J.  L.  Coker 
&  Co.,  made  affidavit  "that  the  other  defend- 
ant to  the  action,  Milton  Woodham,  has  been 
for  quite  a  time  employed  at  HartsviUe, 
where  he  remains  constantly  to  deponent's 
knowledge,  except  to  visit  his  family  in  Lee 
county.*'  One  of  the  essential  elements  to 
constitute  a  particular  place  as  one's  domi- 
cile or  principal  place  of  residence  Is  an  In- 
tention to  remain  permanently,  or  for  an  In- 
definite time,  In  such  place.  The  affidavits 
submitted  certainly  did  not  show  conclusive- 
ly that  Lee  county  was  not  defendant  Wood- 
ham's  domicile.  The  two  facts  stated— the 
place  at  which  defendant  conducted  his  busi- 
ness, Darlington  Gount^r,  and  the  place  where 
his  family,  with  whom  he  was  on  amicable 
terms,  resided,  Lee  county— were  but  evi- 
dentiary matters,  In  support  of  opposite  con- 
clusions on  the  question  at  Issue.  We  cannot 
say  the  circuit  court  conunltted  error  of  law 
In  holding  Lee  county  as  a  place  In  which 
defendant  Woodham  resided  with  his  family, 
notwithstanding  he  did  business  In  Darling- 
ton county,  which  occupied  the  greater  part 
of  his  time.  It  was  Incumbent  on  the  de- 
fendant, atf  the  moving  party,  to  watiMtj  the 
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court  that  be  was  not  a  resident  of  Lee 
county. 

2.  With  respect  to  the  second  ground  for 
a  change  of  venue,  namely,  for  the  conveni- 
ence of  witnesses  and  to  promote  the  ends 
of  Justice,  we  need  only  say  that  the  deter- 
mination of  this  question  was  within  the  dis- 
cretion of  the  circuit  judge,  and  it  has  not 
been  shown  that  he  committed  any  error  of 
law  in  reaching  his  conclusion.  McFail  ▼• 
Barnwell  Co.,  54  S.  G.  870,  82  S.  B.  417. 

8.  After  the  first  trial,  which  resulted  In  a 
verdict  for  the  plaintiif  against  J.  L.  Ck>ker 
ft  Co.,  which  was  set  aside  by  Judge  Purdy, 
motion  to  change  the  ^lace  of  trial  was  made 
before  Judge  Dantzler,  on  the  ground  that 
said  verdict  was  in  favor  of  defendant  Wood- 
ham,  and  that  the  granting  of  the  new  trial 
only  operated  to  continue  the  case  against 
J.  Ia  Coker  ft  Co.  alone,  and  therefore,  since 
the  sole  defendants,  J.  L.  Coker  ft  Co.,  were 
residents  of  Darlington  coilnty,  that  county 
was  the  proper  place  for  trial.  The  circuit 
court  refused  the  motion,  holding  that  the 
granting  of  the  new  trial  by  Judge  Purdy 
operated  to  continue  the  case  against  both 
defendants.  This  ruling  Is  also  the  basis  of 
the  seventh  exception.  The  ruling  of  the> 
circuit  court  was  correct  Whatever  may 
have  been  the  effect  of  the  verdict  against 
J.  li.  Coker  ft  Co.  alone,  if  final  judgment  had 
been  entered  and  retained  thereon,  in  exon- 
erating defendant  Woodham  from  another  or 
further  suit  thereon,  it  Is  clear  that  the  set- 
ting aside  of  the  verdict  and  granting  a  new 
trial  operated  to  restore  the  status  of  the 
case  as  it  existed  before  trial  If  a  verdict 
against  J.  L.  Coker  ft  Co.  alone  Implied  a 
finding  in  favor  of  defendant  Woodham,  the 
setting  aside  of  that  verdict  necessarily  re- 
moved the  Implication.  It  cannot  be  said 
that  the  foregoing  conclusion  derives  defend- 
ants J.  L.  Coker  ft  Co.  of  the  right  to  be  tried 
in  the  county  of  their  residence  by  joining 
them  In  the  action  with  a  mere  nominal  de- 
fendant or  man  of  straw,  because  the  com- 
plaint expressly  charges  that  the  acts  of  tres- 
pass alleged  were  committed  by  the  defoid- 
ants.  Including  Woodham.  • 

The  first  exception  complains  of  error  In 
overruling  the  demurrer  to  the  complaint  on 
the  ground  that  It  did  not  state  facts  suffl- 
clent  to  constitute  a  cause  of  action.  The 
specifications  of  demurrer  are  as  follows: 
(1)  As  to  the  first  cause  of  action,  that  there 
were  no  allegations  of  actionable  damages 
therein;  (2)  as  to  the  second  cause  of  action, 
that  while  there  was  a  specific  allegation 
that  there  was  legal  process,  yet  there  was 
no  allegation  that  the  process  had  terminat- 
ed, or  that  It  had  terminated  in  favor  of  the 
defendant;  (S)  that  the  allegations  of  tres- 
pass are  against  the  firm  of  J.  L.  Coker  ft 
Co.,  and  that  the  firm  could  not  commit  the 
torts  complained  of. 

The  complaint  in  question  Is  as  follows: 
*TtLB  plaintiff,  complaining  of  the  defend- 
ants^  alleges:    (1)  That   defendants^   J«   I* 


Ooker,  J.  J.  Lawton.  D.  R.  Coker,  and  J.  U 
Coker,  Jr.,  are  copartners  carrying  on  a  gen- 
eral mercantile  business  at  Hartsvllle,  S.  C, 
under  the  firm  name  of  J.  Lw  Coker  ft  Co. 
(2)  That  on  or  about  the day  of  No- 
vember, 1902;  the  defendants  Illegally,  un- 
lawfully, willfully,  wantonly,  and  without 
cause  entered  the  premises  in  peaceable 
possession  of  this  plaintiff,  in  the  county  and 
state  aforesaid,  and  did  illegally,  unlawfully, 
willfully  and  wantonly,  in  open  violation  of 
plaintifTs  legal  rights,  seize  and  take  from 
the  possession  of  this-  plaintiff,  and  carry 
away,  a  certain  lot  of  com,  about  fifty  (50) 
bushels,  of  the  value  of  fifty  ($50)  dollars; 
about  ten  bushels  of  peas,  of  the  value  of 
nine  ($9)  dollars;  about  one  thousand  (1,000) 
pounds  of  fodder,  of  the  value  of  twelve 
($12.50)  dollars  and  fifty  cents;  and  about 
twenty  (20)  bushels  of  cotton  seed,  of  the 
value  of  six  ($6)  dollars— all  of  which  was 
the  property  of  this  plaintiff,  in  his  peace- 
able possession,  upon  which  no  incumbrance 
existed  in  favor  of  the  defendants,  yet 
the  defendants,  regardless  of  the  plaintiff's 
rights  as  a  citizen,  illegally,  unlawfully,  will- 
fully, and  wantonly  trespassed  upon  the 
premises  of  this  plaintiff,  seized  and  carried 
away  the  above-described  property,  without 
the  consent  of  the  plaintiff  and  in  his  ab- 
sence and  to  the  terror  of  his  family.  (8) 
That  at  the  time  the  above-described  illegal, 
unlawful,  willful,  and  wanton  acts  were 
committed  by  the  defendants  above  named, 
this  plaintiff  was  also  illegally,  unlawfully, 
willfully,  wantonly,  and  without  reasonable 
cause  arrested  at  the  Instigation  of  the 
above-tnamed  defendants,  and  through  their 
agency  his  liberty  was  taken  from  him,  and 
he  was  taken  in  charge  by  one  who  claimed 
to  be  a  constable,  but  who  was  simply  an 
agent  of  the  defendants,  and  was  illegally, 
unlawfully,  without  any  right  or  authority, 
and  against  his  will,  carried  into  another 
county,  about  fifteen  miles  from  plaintiCra 
home,  and  there  willfully  and  wantonly  kept 
in  custody,  bereft  of  his  liberty,  and  liijured 
in  his  credit,  until  dark,  when  he  v^s  dis- 
charged from  custody  at  the  Instigation  of 
the  above-named  defendants,  when  alone, 
weary,  and  tired,  he  was  forced  to  walk  fif- 
teen miles  back  to  his  home,  from  whence, 
without  cause  and  legal  rights,  he  had  been 
seized  and  carried  from  his  wife  and  chil- 
dren, who  were  very  much  excited  and  ter- 
rified by  the  Illegal  acts  of  the  defendants. 
That  all  the  above  named  Indignities  and 
acts,  which  were  heaped  upon  plaintiff  with 
an  utter  and  reckless  disregard  of  his  legal 
rights,  were  committed  by  the  above  men- 
tioned defendants  In  a  high-banded,  willful, 
wanton,  and  Illegal  manner,  to  the  injury 
and  damage  of  this  plaintiff  in  the  sum  of 
one  thousand  ($1,00Q)  dollars" — concluding 
with  a  prayer  tor  judgment 

4.  The  ground  of  exception  to  the  first 
cause  of  action  is  not  well  taken,  for  the 
oomplalnt  exisressly  alleges  the  unlawful  and 
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wanton  seizore  and  taking  away  of  the 
plaintiif'B  property,  and  so  alleges  actionable 
injury. 

5.  With  reference  to  appellant's  objection 
to  the  second  cause  of  action,  it  rests  upon 
the  theory  that  this  is  an  action  for  a  malict> 
ous  prosecution,  and  therefore  should  fall 
under  the  rule  stated  in  Stoddard  v.  Roland, 
31  S.  C.  842,  9  &  B.  1027,  and  Whaley  ▼• 
Lawton,  57  S.  O.  256,  35  S.  EL  55S;  whereas 
the  respondent  contends,  and  the  circuit 
court  correctly  held,  that  the  action  is  for 
false  imprisonment  Where  one  brings  an 
action  for  false  imprisonment,  all  that  Is  ne- 
cessary for  him  to  allege  and  prove  is  that  he 
has  been  unlawfully  restrained  of  his  liberty, 
and  it  is  wholly  immaterial  to  inquire  wheth- 
er the  charge  against  him,  and  for  which  he 
has  l>een  arrested,  is  well  or  ill  founded  in 
fact  McHugh  v.  Pnndt  1  Bailey,  441;  Mc- 
Connell  v.  Kennedy,  29  S.  0.  187,  7  S.  EL  70. 
There  iaa  material  distinction  between  an  ac- 
tion for  false  imprisonment  and  an  action  for 
malicious  prosecution.  The  former  proceeds 
upon  the  theory  that  the  plaintiff  has  been 
arrested  without  authority  of  law  and  un- 
lawfnlly  deprived  of  his  liberty,  while  the 
latter  proceeds  upon  the  theory  that  the 
plaintifr  has  been  lawfully  arrested  under  a 
warrant  charging  a  criminal  offense,  and 
that  such  prosecution  is,  malicious  and  with- 
out probable  cause.  Whaley  v.  Lawton,  su- 
IsnL  Hie  appellants  seek  to  bring  this  case 
within  the  rule  stated  in  Whaley  v.  Lawton, 
62  a  C.  91,  40  S.  B.  128,  56  L.  R.  A.  649, 
wherein  it  was  held  that  a  party  suing  out 
a  warrant  by  going  before  a  magistrate  and 
making  the  necessary  affidavit,  upon  which 
the  warrant  Is  issued  and  a  person  arrested 
by  an  officer,  cannot  be  held  liable  for  false 
imprisonment  It  is  argued  tbeit  the  com- 
plaint charges  that  the  plaintiff  was  "arrest- 
ed," ••was  taken  in  charge,"  and  ♦♦kept  in 
custody  without  reasonable  cause,"  and  that 
these  allegations  imply' that  the  arrest  was 
made  under  lawful  authority.  These  ex- 
pressions, however,  do  not  necessarily  imply 
a  seiznre  under  lawful  authority,  and,  taken 
in  connection  with  other  allegations  of  the 
complaint  were  clearly  meant  to  show  that 
plaintiff  had  been  arrested  without  authori- 
ty of  law  and  illegally  deprived  of  his  lib- 
erty. 

6.  The  third  specification  requires  little 
notice.  The  complaint  is  against  the  indi- 
viduals who  composed  the  partnership  for 
trespass  alleged  to  have  been  committed  by 
them. 

7.  The  eighth  exception  complains  of  er^ 
ror  in  refusing  defendants'  motion  to  require 
plaintiff  to  elect  upon  which  of  his  causes  of 
action  he  would  proceed  to  trial.  If  the  act 
of  1898  (22  St  at  Large,  p.  693),  now  appear- 
ing as  section  186a  of  the  Code  of  Givl]  Pro- 
cednre  of  1902,  is  applicable  to  this  case,  it 
denies  the  right  to  compel  election,  since  the 
eomplaint  sets  forth  two  or  more  acts  of 
wrong  eauaing  the  injury  for  which  suit  la 


brought  But  the  principle  of  election  has 
no  application  to  this  case.  Election  of  rem- 
edies is  the  act  of  choosing  between  different 
remedies  allowed  by  law  on  the  same  state 
of  facts  (7  Ency.  Pi.  &  Pr.  361),  or  where 
the  party  has  but  one  cause  of  action,  one 
right  infringed,  one  wrong  redressed  (Bliss, 
Oode  PI.  S  U).  In  this  the  complaint  states 
two  separate  and  distinct  facts— one  for  un- 
lawful seizure  of  property  of  plaintiff,  the 
other  for  false  imprisonment  or  an  illegal 
restraint  of  his  liberty.  Hence  there  was 
no  error  in  refusing  to  compel  plaintiff  to 
elect 

The  question  as  to  nonsuit  logically  comes  ^ 
next  in  order,  but  we  postpone  consideration' 
of  the  question  of  nonsuit  and  proceed  to 
consider  exceptions  to  the  charge. 

8.  The  fourth  exception  complains  of  error 
in  the  charge  as  to  the  application  of  pay- 
ments. The  defendants  requested  the  court 
to  charge  as  follows:  ••The  debtor  has  the 
right  to  direct  the  application  of  payments 
at  the  time  of  making  the  payments  or  at 
any  time  before  application  is  made; 
but  if  he  does  not  direct  the  application, 
then  the  creditor  has  the  right  to  make  the 
application  to  any  debt  due  him.**  The  court 
charged  the  request  with  this  modification: 
••When  the  lienor  pays  certain  money  to  the 
lienee  from  the  proceeds  of  the  sale  of  crop 
or  crops  covered  by  the  lien,  and  the  lienee 
knows  that  the  money  paid  is  from  such 
source — that  is,  from  the  sale  of  crops  cov- 
ered by  the  lien — that  the  law  requires  him 
to  make  the  application  of  such  money  to  the 
lien  debt"  It  Is  objected  that  this  latter 
charge  was  incorrect  and  that  the  charge  as 
requested  should  have  been  given.  The  in- 
struction which  appellant  requested  correctly 
states  the  general  rule  (Baum  v.  .Trantham. 
42  S.  G.  104,  19  S.  B.  973,  46  Am.  St  Rep. 
697);  but  such  rule  does  not  prevail  when 
the  question  Is  as  to  what  application  should 
l>e  made  of  payments  from  the  proceeds  of 
sale  of  proper^  subject  to  an  agricultural 
lien.  In  such  case  the  law,  at  the  Instance 
of  the  debtor,  compels  application  to  the  Hen 
debt  It  is  the  duty  of  the  lienor  to  pay  such 
proceeds  to  the  extinguishment  of  the  Hen 
debt  and  redprocally  it  must  be  the  duty  of 
the  lienee  to  so  apply  such  payments.  Hunt- 
er V.  Wardlaw,  6  S.  O.  74;  Thatcher  &  Ckx 
V.  Massey,  20  8.  G.  542.  The  law  compels 
this  appUcation,  whether  the  creditor  has 
knowledge  or  not  that  the  payments  were  the 
proceeds  of  the  sale  of  property  under  lien. 
The  charge  as  given  was  erroneous,  in  so 
far  as  It  contained  the  words  •'and  the  lienee 
knows  that  the  money  paid  is  from  such 
source" ;  but  appellants  can  take  nothing  by 
exception  to  this  error,  since  the  charge  as 
given  was  too  favorable  to  them. 

9.  The  fifth  exception  assigns  error  in 
modifying  defendants*  request  to  charge, 
which  was  in  these  words:  "That  if  the 
Jury  believe  the  seizure  oomplalued  of  in  the 
first  cause  of  action  was  made  under  process 
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to  foreclose  an  agricultural  lien,  then  they 
must  find  for  the  defeudant  on  the  first  cause 
of  action."  Responding  to  this  request,  the 
court  said:  "I  charge  you  that  with  this 
amendment,  unless  participating  in  person 
or  by  agent  within  the  scope  of  his  agency 
and  with  malicious  intent  in  the  execution 
of  such  alleged  warrant"  The  request  to 
charge  was  misleading,  as  it  ignored  the  con- 
tention of  plaintiff  that  the  lien  debt  had 
been  paid,  and  that  J.  L.  Coker  &  Go.  knew 
that  it  had  been  paid,  at  the  time  of  making 
the  affidavit  upon  which  the  warrant  of 
seizure  was  Issued^  and  it  further  ignored 
the  testimony  on  part  of  plaintiff  tending  to 
show  that  J.  L.  Ooker  &  Go.  participated  in 
the  seizure  by  actually  receiving  the  prop- 
erty so  seized  and  appropriated  same  without 
a  sale,  as  required  by  law.  If  this  contention 
of  plaintiff  be  sustained  by  the  evidence,  we 
do  not  think  that  the  mere  fact  that  a  magis- 
trate has  issued  the  warrant  of  seizure  would 
.  exonerate  J.  L.  Ooker  &  Ca  from  damages 
resulting  from  such  seizure.  The  request  to 
charge  being  erroneous,  no  reversible  error  is 
shown,  even  though  the  modification  should 
fail  to  free  it  from  all  error. 

10.  The  sixth  exception  complains  of  error 
in  charging  as  follows:  "If  he  was  arrested 
under  the  warrant  in  this  case,  if  yon  so  find, 
and  if  yon  find  that  be  was  not  only  arrested 
under  the  warrant  in  this  case,  but  restrained 
of  his  liberty  under  this  warrant,  by  virtue 
of  the  warrant,  that  then  it  could  not  be  said, 
so  far  as  the  warrant  is  concerned,  if  he  was 
restrained  of  his  liberty  by  virtue  of  the  war- 
rant, then  there  could  be  no  false  imprison- 
ment under  the  law."  This  charge,  it  seems 
to  us,  IB  in  accordance  with  appellants'  con- 
tention as  to  the  law,  and  for  this  reason,  we 
suppose,  appellants  submitted  the  exception 
without  comment 

11.  A  motion  for  nonsuit  was  made  for 
each  and  both  causes  of  action,  and  was  re- 
fused, to  which  exception  has  been  taken. 
After  carefully  examining  the  testimony,  we 
think  it  is  clear  that  there  was  no  error  in 
refusing  the  nonsuit  as  to  the  first  cause  of 
action;  there  being  some  testimony  tending 
to  establish  the  same.  With  respect  to  the 
second  cause  of  action,  there  was  absolutely 
no  testimony  that  defendant  Woodham  had 
any  connection  whatever  with  it,  but  no  mo- 
tion as  to  nonsuit  as  to  him  alone  was  made. 
With  respect  to  defendant  X  L.  Ooker  &  Oo., 
at  the  time  of  the  motion  for  nonsuit  on 
second  cause  of  action  it  did  not  clearly  ap- 
pear that  plaintiff  had  been  arrested  by  vir- 
tue of  legal  process,  but  at  that  stage  of  the 
case  it  only  appeared  that  plaintiff  had  been 
arrested  by  one  who  said  he  had  a  warrant 
There  was  no  admission  by  plaintiff  that  he 
had  been  arrested  \mder  legal  process,  as 
contended  for  by  appellants.  Under  these 
circumstances,  we  cannot  say  that  there  was 
error  in  submitting  the  case  to  a  Jury. 

12.  The  vital  contention  by  appellants 
arises  on  their  exception  to  the  refusal  to 


grant  a  new  trial.  At  this  stage  of  the  case 
it  was  an  undisputed  fact  that  the  plaintiff 
was  arrested  by  Constable  Oulpepper  tmder 
a  warrant  issued  by  Magistrate  J.  S.  White 
for  an  offense  against  the  laws  of  the  state. 
The  warrant  of  arrest  and  the  affidavit  upon 
which  it  was  based,  though  introduced  in 
evidence  by  the  defendants,  are  not  set  out 
in  the  "case"  for  appeal ;  but  the  circuit  court 
held  that  the  warrant  was  legal  process,  and 
we  must  assume  that  It  was  such.  The  war- 
rant was  Issued  by  Magistrate  White,  resid- 
ing in  Darlington  county,  on  the  4th  day  of 
November,  1902,  and  the  arrest  was  made  on 
the  following  day.  The  circuit  court  correct- 
ly held  that  said  magistrate  had  Jurisdiction 
In  that  portion  of  Lee  county  where  the  ar- 
rest was  made,  which  was  formerly  em- 
braced in  Darlington  county,  at  the  time  of 
issuing  said  warrant,  and  the  arrest  of  de- 
fendant thereunder.  Act  1002,  §§  6,  14  (23 
St  at  Large,  pp.  1107,  1200).  It  thus  appear- 
ed that  plaintiff  was  properly  arrested  by 
lawful  authority.  It  must  follow  that  an 
action  for  false  imprisonment  cannot  be  main- 
tained against  the  party  causing  the  arrest 
McConnell  v.  Kennedy,  29  8.  O.  180,  7  S.  B. 
76;  Whaley  v.  Lawton,  62  S.  0.  91,  40  S.  B. 
128,  56  L.  R.  A.  649. 

IS.  Under  this  view  there  was  error  of  law 
in  not  setting  aside  the  verdict  as  to  the 
second  cause  of  action,  and  there  must  be 
a  new  trial  as  to  that  cause  of  action.  Bat 
since  the  verdict  is  a  general  one,  and  it  can- 
not be  said  to  which  cause  of  action  it  relates, 
and  there  is  no  means  of  apportioning  the 
verdict  as  between  said  causes  of  action,  a 
new  trial  must  be  granted  on  the  whole  case, 
under  the  authority  of  Lampley  v.  Atlantic 
Goast  Line  Co.,  63  S.  0.  462,  41  S.  E.  517, 
and  Jones  ▼.  Railroad,  70  S.  0.  217,  49  S.  El. 
568. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  case  remanded  for  a  new 
trial. 

(7S  S.  C.  179) 
J.  t.  COKER  &  GO.  V.  BARFIELD. 

(Supreme  Court  of  South  Carolina.    Jan.  9l 
1906.) 

Attachment— Vacation— Motion. 

Under  rule  57  of  the  circuit  court,  pro- 
viding that,  when  a  motion  to  vacate  an  at- 
tachment is  based  on  irregularity  of  a  notice 
or  order,  the  irregularity  shall  be  specifically 
mentioned,  a  motion  to  set  aside  an  attachment 
for  improvidence,  in  that  the  affidavit  on  which 
it  was  based  was  untrue,  was  insufficient. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  Purdy,  Judge. 

Action  by  J.  L.  Coker  ft  Oo.  against  D.  J. 
Barfield.  From  an  order  vacating  an  attach- 
ment, plaintiffs  appeal.    Reversed. 

Cooper  ft  Fraser,  T.  Q.  McLeod,  and  Woods 
ft  Macfarlan,  for  appellant  J.  B.  McLaugh- 
lin and  R.  W.  McLendon,  for  respondent. 

JONES,  J.  This  is  an  appeal  ttom  an  or- 
der of  Judge  Purdy  setting  aside  a  warrant 
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•»f  attacbment  Issued  at  the  instance  of  plain- 
tiffs under  which  the  crops  of  the  defendant 
were  seized.  This  case  was  heard  along  with 
the  case  of  D.  J.  Barfield  ▼.  J.  L.  Oolcer  & 
Co.,  53  S.  E.  170,  on  a  single  "case";  but  this 
court,  for  its  own  oonvenience,  decides  in  a 
separate  opinion. 

The  warrant  of  attachment  was  issued  on 
November  4,  1902,  by  Magistrate  J.  S.  White, 
a  magistrate  for  the  county  of  Darlington, 
but  haying  Jurisdiction  at  that  time  In  that 
portion  of  Lee  county  formerly  embraced  In 
Darlington  county.  In  August,  1904,  a  mo- 
tion was  made  to  set  aside  said  attachment 
(1)  for  Irregularity  appearing  upon  the  face 
of  the  proceeding;  (2)  for  Improvidence,  In 
that  the  affidavit  upon  which  It  was  based 
was  untrue.  The  circuit  court  held  that,  un- 
der the  ground  of  Improvident  Issuance,  the 
court  could  not  consider  the  question  pre- 
sented in  the  affidavits  of  the  moving  party 
to  the  effect  that  the  lien  debt  had  been  paid 
at  the  time  of  issuing  the  attachment,  and 
this  ruling  is  undoubtedly  correct  under  the 
authority  of  the  cases  cited  by  the  court 
Baum  T.  Bell,  28  S.  a  210,  5  S.  E.  485;  Ti»- 
dale  V.  Kingman,  34  S.  C.  330,  13  S.  E.  647. 
The  court,  however,  under  the  case  of  Sharp 
V.  Palmer,  81  S.  O.  444,  10  S.  E.  98,  set  aside 
the  attachment  for  insufficiency  in  the  affi- 
davit upon  which  it  was  based,  inasmuch  as 
the  affidavit  merely  alleged,  with  reference  to 
the  attempt  to  defeat  the  lien,  "that  the  said 
D.  J.  Barfield  is  about  to  sell  and  dispose  of 
the  crops  subject  to  such  lien  and  defeat  the 
same." 

But  the  appellant,  at  the  time  of  the  mo- 
tion before  Judge  Purdy,  resisted  the  motion, 
among  other  things  on  the  ground  tbat  the 
moving  party  had  not  complied  with  the  re- 
quirement of  rule  57  of  the  circuit  court, 
which  provides  that  "when  the  motion  Is  for 
Irregularity,  the  notice  or  order  shall  specify 
the  Irregularity  complained  of."  Judge  Pur- 
dy, over  these  objections,  proceeded  to  con- 
sider the  question  of  irregularity  based  upon 
the  insufficiency  of  the  affidavit,  under  the 
view  that  the  notice  was  sufficient  under  the 
case  of  Addison  v.  Sujette,  50  S.  O.  192,  28 
S.  E.  94&  The  appellant  questions  the  rul- 
ing, and  we  are  bound  to  hold  that  the  cir- 
cuit court  should  have  sustained  the  objec- 
tion because  of  the  failure  to  give  the  speci- 
fication as  required  in  rule  57.  This  ques- 
tion was  sought  to  be  presented  in  Lipscomb 
V.  Rice,  47  S.  a  14,  24  S.  E.  925,  but  was 
not  considered  by  the  court  as  arising,  and 
80  was  not  decided.  In  the  case  of  Addison 
▼.  Sujette,' supra,  the  court  considered  a  mo- 
tion for  irregularity  in  which  the  grounds  of 
irregularity  were  not  specified;  but  in  that 
case  no  objection  had  been  raised  to  the  con- 
sideration of  the  motion  on  that  ground  on 
circuit,  and  the  question  now  presented  was 
not  before  the  court  The  rule  of  court  is 
clear  and  explicit  upon  the  point  It  does 
not  have  the  effect,  nor  was  it  intended,  to 
limit  the  Jurisdiction  of  the  court;  but  it  was 


intended  to  regulate  the  practice,  la  clear, 
explicit,  and  positive,  and  should  be  enforced 
when  the  party  affected  thereby  in  proper 
time  and  way  invokes  the  protection  of  the 
rule.  Being  a  matter  of  practice,  it  may 
be  waived  If  not  Invoked  in  proper  time;  but 
there  was  no  waiver  of  the  rule  in  this  case, 
but,  on  the  contrary,  its  protection  was  in- 
voked in  due  time.  This  conclusion  will 
render  it  unnecessary  to  consider  the  remain- 
ing exceptions. 

The  order  of  the  circuit  court  setting  aside 
the  attachment  is  reversed  for  t^jS  reason 
stated. 


C73.B.  C.  218) 
DU    BOSE   T.    WESTERN   UNION    TELE- 
GRAPH CO. 
(Supreme  Ck>urt  of  South  Carolina.    Nov.  29, 
1905.    On  Rehearings,  Jan.  31.) 

Telegraphs  —  Delay    in    Delivbbt  —  Dam- 
ages. 

Plaintiff  sued  to  recover  for  failure  to  de- 
liver the  message:  "My  wife  dead.  Burial  five 
o'clock  Sunday,  Cypress  Church.  Phone  Walter 
to  prepare  grave.''  There  was  evidence  of  de- 
lay for  about  40  hours.  Held,  that  plaintiff 
could  not  recover  for  expense  in  sending  a 
messenger  to  hurry  the  preparations  for  the 
funeral  because  of  the  hot  weather,  when  no 
money  was  paid  therefor,  nor  because  of  the 
absence  of  friends  and  relatives  from  the  funer- 
al ;  there  being  nothing  in  the  message  bringing 
to  the  company's  notice  that  they  were  to  be 
informed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45. 
Cent  Dig.  Telegraphs  and  Telephones,  $  65.] 

Appeal  from  Common  Pleaa  Circuit  Court 
of  Florence  County. 

Action  by  W.  B.  Du  Bose  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Qeo.  H.  Fearons  and  Wlllcoz  &  Willcoz, 
for  appellant  T.P.Kershaw,  S.W.  6.  Shij;^, 
and  Gattelly  &  Ragsdale,  for  respondent 

JONES,  J.  The  plaintiff  in  this  case 
sought  to  recover  damages  for  negligent  and 
wanton  failure  to  promptly  deliver  the  fol- 
lowing telegram:  "August  20,  1904.  To  P. 
R  McLendoUt  Lamar,  6.  C:  My  wife 
dead.  Burial  five  o'clock  Sunday,  Cypress 
Church.  Phone  Walter  to  prepare  grave. 
W.  B.  Du  Bose."  The  message  was  delivered 
to  defendant's  operator  at  Timmonsvllle,  S. 
C,  at  7:20  p.  m.,  Saturday,  August  20th,  was 
transmitted  to  Sumter,  S.  C,  relay  office,  at 
7:35;  but,  notwithstanding  repeated  and  fre- 
quent calls  for  Lamar  by  the  Sumter  office, 
it  was  not  received  at  the  Lamar  office  until 
Monday  morning,  the  22d  of  August,  and 
was  not  delivered  to  the  addressee  until  aft- 
er the  burial,  which  was  had  at  Cypress 
Church,  on  Sunday,  August  2lBt,  at  prob- 
ably about  5  o'clodL  p.  m.  In  the  meantime, 
not  knowing  that  the  message  had  not  been 
delivered,  the  plaintiff,  on  Sunday  morning, 
on  account  of  the  condition  of  the  corpse 
and  the  hot  weather,  decided  to  iiave  th« 
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burial  at  2  o'clock  p.  m.  instead  of  5  p.  m., 
and  accordingly  sent  a  messenger  across 
country  from  Timmonsville  to  arrange  for 
the  funeral  at  said  earlier  hour.  This  mes- 
senger arrived  at  the  home  of  Walter  Du 
Bose,  a  brother  of  plaintiff,  and  referred  to 
In  the  message  as  ••Walter,"  at  about  1 
o'clock  Sunday,  and  then  for  the  first  time 
Walter  Du  Bose  was  informed  of  the  death 
of  plalntUTs  wife,  and  immediately  set 
about  to  pr^are  the  grave.  The  funeral 
party  with  the  corpse  arrived  at  Cypress 
Church  at  about  3  o'clock  p.  m.,  but  the  grave 
was  not  then  prepared.  Finally,  after  some 
funeral  services  in  the  church  and  the  grave 
being  ready,  the  burial  took  place.  There 
was  some  conflict  in  the  testimony  as  to 
when  the  burial  actually  took  place,  whether 
between  3  and  4  o'clock,  or  whether  about 
5  o'clock.  Two  witnesses  for  the  plaintiff 
testified  that  the  time  was  "about  5  o'clock," 
and  one  witness  for  the  defendant  testified 
that  it  was  ^'nearly  6  o'clock";  some  others 
thought  it  was  earlier.  Some  36  or  40  per- 
sons were  present  at  the  funeral. 

The  elements  of  damages  alleged  in  the 
complaint  as  the  result  of  defendant's  al- 
leged negligent  and  wanton  conduct  were: 
(1)  The  expense  of  sending  the  messenger  by 
private  conveyance  a  distance  of  15  miles  to 
Cypress  Church;  (2)  mental  anguish  because 
of  the  inability,  for  want  of  time,  to  make- 
suitable  preparation  for  the  recepfion  and 
burial  of  his  dead;  (3)  mental  anguish  be- 
cause of  the  deprivation  of  the  comfort  and 
consolation  of  the  presence  of  many  of  the 
friends  and  relatives  of  his  deceased  wife 
and  himself  at  her  said  burial.  At  the  close 
of  plaintifTs  testimony,  defendant  moved 
for  a  nonsuit  on  practically  two  grounds: 
(1)  That  there  was  no  evidence  tending  to 
show  either  negligence  or  willfulness;  (2) 
that  there  was  no  evidence  tending  to  show 
that  the  Injury  or  mental  anguish  alleged 
was  the  natural  and  proximate  result  of  the 
negligence  or  misconduct  alleged.  This  mo- 
tion was  refused,  and  the  trial  resulted  in 
a  verdict  for  $500  in  favor  of  plaintiff. 
Whereupon  defendants  moved  for  a  new  trial, 
on  grounds  not  stated  in  the  record;  and  this 
motion  was  also  refused.  The  exceptions 
are  to  the  refusal  of  the  nonsuit  and  the  new 
trial,  and  raise  practically  the  questions  sub- 
mitted in  the  motion  for  nonsuit,  Inasmuch 
as  it  is  not  error  of  law  to  refuse  a  new  trial 
on  the  facts,  if  there  be  testimony  tending 
to  support  the  verdict 

With  reference  to  the  question  whether 
there  was  any  testimony  of  negligence  or 
willfulness:  Proof  of  delay  in  delivering  a 
telegram  raises  a  presumption  of  negligence. 
Poulnot  V.  Tel.  Co.,  69  S.  Q  545,  48  S.  E. 
622;  Hellams  v.  Tel.  Co.,  70  a  C.  83,  49  S. 
E.  12;  Arial  v.  Tel.  Co.,  70  S.  C.  423.  50  S. 
E.  6.  The  delay  In  this  case  was  about  40 
hours,  and  certainly  such  delay  unexplained 
indicates  great  negligence.  The  motion  was 
for  nonsuit  on  the  whole  case.    If  there  be 


any  evidence  tending  to  show  negligence  and 
none  tending  to  show  wantonness,  the  de- 
fendant is  not  entitled  to  nonsuit  on  the 
whole  cause  of  action.  Poulnot  v.  TeL  Co., 
69  S.  C.  545,  48  S.  E.  622;  Machen  v.  TeL 
Co.,  72  S.  a  260,  51  S.  B.  697.  But  it  is 
not  sufficient  for  the  plaintiff  to  show  negli- 
gence on  the  part  of  the  defendant;  it  is 
also  necessary  to  offer  evidence  tending  to 
show  that  the  injury  alleged  was  the  natural 
and  proximate  result  of  the  negligence  al- 
leged. Arial  V.  Tel.  Co.,  70  S.  C.  418,  50  S. 
B.  6;  Smith  v.  Telegraph  Co.  (S.  C)  51  S. 
B.  537.  In  Arial  v.  Tel.  Co.,  supra,  the  court 
said,  at  page  422  of  70  S.  C,  page  7  of  50  S. 
B.:  ''The  statute  waa  not  intended  to  make 
the  company  liable  in  all  cases  for  mental 
anguish  and  suffering  where  there  was  negli- 
gence in  receiving,  transmitting,  or  deliver- 
ing messages.  In  order  to  render  the  com- 
pany liable  in  damages  for  mental  anguish, 
the  suffering  must  have  been  the  direct  nat- 
ural, and  proximate  result  of  its  negligence 
in  receiving,  transmitting,  or  delivering  the 
message.  The  message  must  show  upon  its 
face,  or  the  company  must  have  knowledge 
of,  such  facts  as  will  enable  it  to  foresee 
tliat  the  failure  to  perform  its  duty  may  rea- 
sonably be  expected  to  result  in  mental  suf- 
fering. The  company  is  not  liable  in  dam- 
ages for  menti^l  anguish,  when  it  was  merely 
incidental  to  the  failure  to  perform  its  duty, 
as  in  such  cases  the  suffering  could  not  be 
reasonably  anticipated,  and  was  not  a  re- 
sult which  it  could  be  said  the  parties  had 
in  contemplation  in  entering  into  the  con- 
tract" 

It  cannot  be  said  that  the  element  of  ex- 
pense  in  sending  the  messenger  referred  to 
was  the  result  of  defendant's  negligence,  as 
it  was  admitted  by  plaintiff  that  he  incurred 
no  expense  in  that  r^ard,  and  it  further 
was  undisputed  that  the  messenger  was  sent 
not  in  consequence  of  the  delay  in  delivering 
the  message,  but  because  of  the  determina- 
tion to  hurry  the  burial  because  of  the  con- 
dition of  the  corpse.  It  cannot  be  said  that 
the  delay  in  delivering  the  message  caused 
delay  in  the  preparation  of  the  grave,  inas- 
much as  the  grave  was  ready  by  5  o'clock, 
the  time  of  the  burial  as  indicated  by  the 
message.  The  defendant  company  had  no 
notice,  and  no  means  of  anticipating,  that 
the  parties  would  seek  to  have  the  burial 
at  an  earlier  hour  than  5  o'clock. 

With  reference  to  the  absence  from  the 
funeral  of  some  of  plaintiff's  relatives  and 
friends,  it  cannot  be  said  that  the  defend- 
ant company,  either  on  the  face  of  the  mes- 
sage, or  from  any  information  brought  to 
Its  notice  at  the  time  of  the  contract  had 
notice  indicating  that  it  was  within  the  con- 
templation of  the  parties  that  the  relatives 
and  friends  should  have  Information  of  the 
time  and  place  of  burial  so  as  to  be  present 
It  appears  that  some  of  plaintiff's  relatives 
and  friends  were  present,  and  we  may  well 
imagine  that  others  would  have  been  present 
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if  tiuieiy  notice  had  been  received  by  them; 
but  there  whb  no  evidence  that  others 
conld  or  would  have  been  present,  if 
notice  had  been  received  by  them.  It  may 
be  doubtful  whether  the  court  should,  even 
under  the  broad  terms  of  the  mental  anguish 
statute,  undertake  to  award  damages  for 
mental  angpish  resulting  firom  the  absMice 
of  one  or  more  relatives  and  friends  from  a 
funeral;  but  certainly  there  should  be  evi- 
dence that  the  telegraph  company  bad  rea- 
son to  anticipate  that  mental  anguish  would 
result  from  such  cause.  We  think  that  there 
was  no  such  evidence  In  this  case,  and  there- 
fore that  the  nonsuit  should  have  been  granted. 
The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  a  new 
triaL 

On  Rehearing. 

PER  CDRIAM.  After  careful  considera- 
tion of  the  petition  for  a  rehearing,  the  court 
is  satisfied  that  no  material  question  either 
of  law  or  fact  has  been  disregarded  or  over- 
looked. Hence  there  Is  no  ground  for  a  re- 
hearing. 

It  is  therefore  ordered  that  the  petition 
be  dismissed,  and  that  the  order  heretofore 
granted  staying  the  remittitur  be  revoked. 


(73  s.  c.  90S) 

BBLIi  ▼.  WESTERN  UNION  TELEGRAPH 
CO. 

(Snpreme  Court  of  South  Carolhia.    Jan.  80, 
1906.) 

AFPEAIi--APPBALABLE  ObDEB. 

An  appeal  will  not  lie  from  an  order  at 
chambers  extending  time  to  answer  after  de- 
fault, where  no  abuse  of  discretion  is  shown. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2. 
Cent  Dig.  Appeal  and  Error,  §§  559,  582,  700.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County ;  Gage,  Judge. 

Action  by  E  F.  Bell  against  the  Western 
Union  Telegraph  Company.  From  an  order 
granting  defendant  leave  to  answer,  plaintiff 
appeals.    Affirmed. 

On  the  17th  June,  defendant's  attorneys 
wired  plaintifTs  attorneys:  *'We  have  just 
been  employed  by  defendants  in  Bell  v. 
Telegraph  Co.,  and  will  file  answer  as 
soon  as  the  records  are  received,  and  will 
ask  you  to  extend  time  for  few  days,  as 
we  have  two  courts  on  next  week.  Answer." 
The  answer  was:  "Bell  v.  Telegraph  Co. 
served  so  as  to  be  tried  in  our  July  court, 
which  opens  12th.  Can't  extend  unless  you 
will  docket  by  consent  for  said  term.  If  you 
docket  by  consent  will  extend  time  five  days. 
Answer  your  consent  to  docket."  Defend- 
ant's attorneys  replied:  "Will  try  and  file 
answer  In  time  in  Bell  Case."  On  26th  June 
defendant's  attorneys  served  notice  of  motion 
to  strike  out  certain  allegations  in  the  com- 
plaint and  "(3)  for  time  and  for  leave  to 
aP6wer  the  complalut."  This  motion  was 
heard  by  Judge  Gage  on  July  12,  1905,  in 
open  court  and  the  latter  part  of  his  order  is: 
53  S.B.— 12 


"The  plaintiff  objected  to  the  hearing  of  the 
motion  on  the  ground  that  the  same  was  too 
Indefinite  and  uncertain,  but  I  overruled  the 
objection,  and  after  hearing  argument  by 
counsel  for  both  plaintiff  and  defendant,  both 
as  to  the  merits  of  the  motion  and  as  to  leave 
to  answer,  it  is  ordered:  Order,  that  the  lan- 
guage in  the  complaint  noted  be  stricken  out 
Ordeied,  further,  that  the  defendants  are  in 
default  and  have  not  shown  any  reason  why 
thoy  should  be  alk>wed  to  answer.  They  had 
due  notice  that  plaintiff  would  stand  on  their 
rights  and  ignored  the  notice.  But  they  may 
have  a  good  excuse,  and  I  do  not  desire  to 
cut  them  off  from  renewing  the  motion  upon 
proper  proof,  if  they  so  desire.  Ordered, 
further,  that  the  cause  be  continued." 

A  motion  wa!s  then  made  before  Judge  Gage 
at  chambers,  on  September  2,  1905,  on  affi- 
davits for  leave  to  serve  and  file  an  answer 
and  to  strike  the  cause  from  the  calendar, 
as  to  which  he  made  this  order:  "This  is  a 
motion  by  defendant  for  leave  to  answer. 
The  complaint  was  served  8th  June,  19Q5. 
Oq  26th  June — 18  days  after  service — defend- 
ant noticed  a  motion  before  me  to  strike  out 
certain  allegations  of  the  complaint  Code 
Civ.  Proc.  1902,  $  181.  rule  20.  In  the  same 
notice  was  a  declaration  that  defendant 
would,  at  the  hearing  of  the  motion,  ask 
further  time  to  answer.  The  motion  was 
heard  12th  July,  the  day  noticed.  On  that 
day,  the  time  in  which  defendant  was  re- 
quired to  answer— 20  days—had  expired.  At 
the  hearing,  defendant  showed  no  cause  why 
the  answer  had  been  so  long  delayed.  I 
granted  the  motion  to  strike  out  but  refused 
the  motion  to  answer,  unless  upon  further 
showing.  The  motion  to  answer  is  now  re- 
newed, on  an  affidavit  of  defendant's  counsel. 
The  plaintiff  resists  the  motion,  because 
it  Is  not  made  pursuant  to  the  requirements 
of  rule  61  of  the  circuit  court  I  do  not 
think  that  rule  applies  here,  for  the  mo- 
tioji  now,  the  second  motion,  Is  not  made  be- 
fore any  other  judge.  Besides,  the  affidavit 
makes  plain  why  the  defendant's  attorney 
did  not  bring  to  a  hearing  the  motion  to  an- 
swer within  20  days  after  service  of  the  com- 
plaint The  attorneys  had  construed  rule  20 
to  mean  that  in  20  days  after  service  defend- 
ant must  do  one  of  two  things — answer  or 
notice  a  motion  to  strike  out  etc.  The  lan- 
guage of  the  rule  Is  'notice  a  motion.'  The 
words  are  'Motion  to  strike  out  •  •  • 
must  be  noticed  ♦  •  •  within  20  days 
from  the  service  [of  the  complaint].*  The 
rule  does  not  require  that  the  motion  must 
be  heard,  but  that  it  must  be  given ;  and  until 
the  motion  has  been  heard  the  defendant  ought 
not  to  be  prejudiced  for  having  noticed  it 
I  think  that  view  is  right  and  the  view  I  had 
heretofore  maintained  was  wrong.  The  af- 
fidavit satisfies  nie  that  tlie  defendant  at 
least  bad  reason  to  believe  tlie  time  was  yet 
full  to  move  to  answer  when  the  hearing 
of  the  motion  to  strike  out  should  have  been 
disposed   of.    Ordered,    therefore,    that    de- 
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fendant  have  leave  to  answer,  and  that  the 
answer  be  served  within  20  days  after  the 
filing  of  this  order.** 
From  this  order  plaintiff  appeals. 

Finlay  &  Jennings,  for  appellant  Geo.  H. 
Fearons,  Evans  &  Friday,  and  T.  F.  McDow, 
for  respondent 

OART,  A.  J.  This  is  an  appeal  from  an 
order  granting  the  defendant  further  time 
within  which  to  answer  the  complaint  The 
record  falls  to  disclose  any  facts  even  tending 
to  show  an  abuse  of  discretion  on  the  part  of 
his  honor,  the  presiding  Judge.  Therefore 
the  order  is  not  appealable.  McDanlel  T. 
Addison,  53  S.  G.  222»  81  &  B.  228. 

Appeal  dismissed. 


(140  N.  C.  361) 

MIDGBTT  ▼.  BRANNINO  MFG.  00. 

(Supreme  Court  of  North  Carolina.    Feb.  27, 

1906.) 
TbiaIi — ^Nonsuit — Voluniabt  Nonsuit. 

Plaintiff  may  not  take  a  voluntary  nonsuit 
and  appeal,  on  the  court's  intimating  peDding 
the  argument  that,  if  the  jury  believe  the  evi- 
dence of  defendant  on  a  certain  matter,  plain- 
tiff cannot  recover ;  the  matter  of  fact  oeing 
still  left  open  for  the  Jury. 

Appeal  from  Superior  Court,  O^rell  Coun- 
ty; Shaw,  Judge. 

Action  by  B.  S.  Mldgett  against  the  Bran- 
nlng  Manufacturing  Company.  Plaintiff  took 
a  nonsuit  and  appeals.    Dismissed. 

Certain  issues  as  to  negligence,  contribu- 
tory negligence,  assumption  of  risk,  and 
damage  were  agreed  upon  and  approved  by 
the  court  for  submission  to  the  Jury.  Pend- 
ing the  argument  the  Judge  Intimated  what 
he  would  charge  the  Jury  upon  a  certain 
phase  of  the  evidence.  Whereupon  the  plain- 
tiff took  a  nonsuit  and  appealed. 

Aydlett  &  Ehrlnghaus  and  J.  B.  Leigh,  for 
appellant  W.  M.  Bond  and  Pmden  & 
Pruden,  for  appellee. 

BROWN,  J.  We  are  of  opinion  that  the 
nonsuit  was  unnecessarily  and  prematurely 
taken,  and  without  legal  grounds  to  Justify 
it  The  right  to  suffer  a  nonsuit  in  an  action 
like  this  at  any  time  is  undisputed.  But  the 
plaintiff  cannot  appeal  unless  it  appears  that 
he  was  Justified  in  it  or  driven  to  it  by  an 
adverse  opinion  of  the  court  which  would 
practically  bar  a  recovery.  An  intimation 
of  an  opinion  by  the  Judge  adverse  to  the 
plaintiff  upon  some  proposition  of  law,  which 
does  not  '*take  the  case  from  the  Jury,"  and 
which  leaves  open  essential  matters  of  fact 
still  to  be  determined  by  them,  will  not  Justi- 
fy the  plaintiff  in  suffering  a  nonsuit  and 
appealing.  Such  nonsuits  are  premature,  and 
the  appeals  will  be  dismissed.  We  suggest, 
however,  to  the  Judges  of  the  superior  courts, 
that  It  Is  advisable  to  refrain  from  giving 
such  intimations  in  advance,  as  to  what  th^ 
will  charge  the  Jury,  unless  their  opinions 


go  to  the  "root  of  the  case**  and  practically 
bar  a  recovery.  Such  intimations  may  tend 
to  mislead  the  plaintiff  and  Induce  him  to 
suffer  a  premature  nonsuit  It  Is  best  to 
proceed  to  charge  the  Jury  and  let  all  the 
alleged  errors  excepted  to  during  the  trial 
come  up  for  review.  If  the  plaintiff  is  per- 
mitted to  take  a  nonsuit  and  appeal  when- 
ever an  adverse  ruling  is  made  during  the 
trial,  not  necessarily  fatal  to  his  case,  it  is 
possible  the  same  case  may  be  brought  to 
this  court  for  review  repeatedly,  and  numer- 
ous and  unnecessary  trials  had  in  the  court 
below.  It  is  best  that  the  case  be  "tried  out" 
and  then.  If  an  appeal  is  taken,  all  the  alleged 
errors  excepted  to  during  the  trial  may  be 
reviewed  here. 

In  this  case  the  Judge,  after  the  conclusion 
of  the  first  speech  by  the  plaintifTs  counsel. 
Intimated  that  he  would  instruct  the  Jury 
that  if  they  believed  the  evidence  introduced 
by  the  defendant  upon  the  question  of  the 
contract  between  Campen  and  the  defendant 
company,  they  should  find  that  Campen  was 
an  Independent  contractor,  and  that  If  they 
find  this  to  be  true^  the  plaintiff  could  not 
recover.  Upon  this  the  plaintiff  took  a  non- 
suit and  appealed.  In  this,  the  plaintiff  was 
in  error;  he  should  have  ''feone  to  the  Jury'* 
upon  that  disputed  fact  as  well  as  upon  the 
other  Important  and  material  issues  in  the 
case.  Then,  If  the  verdict  should  be  against 
him,  all  his  rights  would  be  preserved  by 
exception,  and  the  entire  trial  reviewed  by 
this  court  There  are  facts  and  circum- 
stances In  evidence  by  the  plaintiff,  upon 
which  he  might  well  have  contended  before 
the  Jury  that  Campen  was  practically  the 
agent  of  the  defendant  and  employed  by  it 
for  a  gaurantied  sum  to  manage  Its  mill.  If 
his  honor  had  held  that  in  any  view  of  the 
entire  evidence  Campen  was  an  Independent 
contractor,  and  that  therefore  he  would  in- 
struct the  Jury  to  answer  the  first  issue  "No," 
the  plaintiff  would  have  been  Justified  In 
submitting  to  a  nonsuit  and  appealing.  But 
even  then  it  would  have  been  the  better  prac- 
tice to  have  had.  the  Jury  pass  on  the  other 
Issues,  in  order  that  the  final  determination 
of  the  case  may  be  expedited,  and  thereby 
save  costs  and  expense  to  the  litigant  as  well 
as  unnecessary  labor  to  the  courts.  A  verdict 
upon  the  other  issues  may  have  terminated 
the  case  without  reference  to  Campen's 
status.  In  Tiddy  v.  Harris,  101  N.  C.  591, 
8  S.  B.  228,  Chief  Justice  Smith  states  the 
rule  as  follows :  "The  practice  has  long  pre- 
vailed that  when  the  proofs  are  all  in  and 
the  Judge  intimates  an  opinion  that  under 
the  old  practice  the  plaintiff  cannot  recover 
or,  under  the  new,  fails  to  establish  the  issues 
necessary  to  his  having  Judgment,  he  may 
suffer  a  nonsuit  and,  by  appeal,  have  the 
correctness  of  the  ruling  reviewed,"  To  the 
same  effect  are  Gregory  v.  Forbes,  94  N.  C.  221, 
and  Crawley  v.  Woodfin,  78  N.>  C.  4.  In  Davis 
V.  Ely,  100  N.  C.  286,  6  S.  B.  240,  Chief  Justice 
Smith  says:    ''It  has  been  repeatedly  held 
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that  appeals,  fragmentary  in  their  character, 
could  not  be  allowed  when  the  subject-matter 
could  be  aft^wards  considered  and  any  er- 
roneous ruling  corrected  as  well,  without 
detriment  to  the  appellant"  In  that  case, 
however,  under  special  circumstances,  the 
court  set  aside  the  nonsuit  and  ordered  a 
trial  of  the  cause. 

We  have  recently  considered  this  question 
in  Hayes  ▼.  Raihroad  (at  the  last  term)  140  N. 
G.  — ^  52  S.  B.  416.  In  the  disposition  of 
that  case,  for  the  reasons  given  by  Mr. 
Justice  Walker,  and  on  account  of  the  prej- 
udicial action  of  the  court  below  during  the 
trial  and  before  the  case  was  submitted  to 
the  jury,  we  felt  impelled  to  exercise  our 
discretion  and  follow  the  precedent  set  in 
Davis  V.  Ely,  supra,  and  set  aside  the  nonsuit 
and  direct  that  the  trial  upon  the  whole  case 
be  proceeded  with.  In  the  opinion  in  Hayes 
V.  Railroad  it  is  said :  "In  order  to  avoid  ap- 
peals based  upon  trivial  interlocutory  decis- 
ions, the  right  thus  to  proceed,*  viz.,  to  take 
a  nonsuit  and  appeal,  has  been  said  to  apply 
ordinarily  only  to  cases  where  the  ruling  of 
the  court  strikes  at  the  root  of  the  case  and 
precludes  a  recovery  by  the  plaintiff.  The 
plaintiff's  right  to  take  the  course  he  did  was 
challenged  in  this  court,  because  the  ruling 
did  not  cover  the  whole  case,  but  left  him 
ground  upon  which  a  recovery  could  be  had. 
But  we  do  not  find  It  necessary  to  resort  to 
said  rule  of  practice  in  order  to  dispose  of 
this  appeal,  and  we  do  not  therefore  decide 
that  it  warranted  or  did  not  warrant  the 
action  of  the  plaintiff.** 

In  this  case,  the  contention  was  strongly 
presented  that  the  nonsuit  was  premature 
and  unnecessary. 

Being  of  that  opinion,  it  Is  ordered  that  the 
appeal  be  dismissed  and  the  judgment  be 
affirmed. 
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(Sapreme  Court  of  Georgia.    Feb.  15,  1900.) 

1.  HoMicn)i>— Assault  with  Intent  to  Kill 
-^Self-Defense. 

Where,  upon  the  trial  of  one  Indicted  for 
the  offense  of  assault  with  intent  to  murder  by 
shooting,  the  defense  was  that  the  shot  was  fired 
under  a  fear  that  the  person  assailed  was  about 
to  Inflict  upon  the  person  of  the  assailant  an 
injury  amounting  to  a  felony,  the  defendant  was 
entitled  to  have  the  question  as  to  the  existence 
and  reasonableness  of  his  fears  determined  by 
the  jury  in  the  light  of  all  the  attendant  dr- 
cnmstances,  and  the  court  bv  its  charge  should 
not  have  withdrawn  from  the  consideration  of 
the  jury  the  effect  of  any  words,  threats,  and 
menaces  which  may  have  accompanied  the  act 
which,  it  is  claimed,  produced  the  fears. 

2.  SaICB— IlfBTBUOnONS. 

Such  was  the  effect  where  the  court,  while 
instructing  the  jurv  upon  the  subject  of  reason- 
able fears,  charged  as  follows :  ''Now  in  pass- 
ing upon  that  question,  gentlemen,  no  words, 
threats,  menaces,  or  contemptuous  gestures,  or 
even  the  drawing  of  weapons,  without  a  mani- 
fest  intention  to   use   them  presently,  would 


justify  a  killing  or  a  shooting.*'  Because  of  the 
error  in  so  charging  the  jury,  a  new  trial  should 
have  been  granted. 

(Syllabus  by  the  Court) 

Error  from  Superior  Ck>urt,  Schley  County: 
Z.  A.  Littlejohn,  Judge. 

Henry  Clay  was  convicted  of  assault  with 
intent  to  murder,  and  brings  error.  Re- 
versed. 

In  this  case  the  defendant  was  prosecuted 
for  the  offense  of  assault  with  intent  to 
murder.  The  evidence  is  conflicting.  The 
prosecutor  testlfled  that  he  was  deliber- 
ately shot  by  the  defendant  without  provoca- 
tion, and  that  he  had  made  no  assault  upon 
the  defendant,  and  that  he  did  not  have  a  pis- 
tol or  any  other  weapon  at  the  time  of  the  dif- 
ficulty- There  were  other  witnesses  whose 
testimony  supported  the  contentions  of  the 
prosecutor.  On  the  other  hand,  there  were 
witnesses  who  testlfled  that  the  prosecutor 
did  draw  a  pistol  from  his  pocket  while  en- 
gaged in  heated  conversation  with  the  de- 
fendant, which  they  could  not  hear,  but  that 
before  an  attempt  could  be  made  to  shoot 
the  defendant  fired  upon  the  prosecutor.  The 
defendant,  in  his  statement,  ,  says  that, 
while  engaged  in  a  quarrel  with  the  pros- 
ecutor, the  prosecutor  drew  from  his  pocket 
his  pistol,  with  the  exclamation  that  he  would 
shoot  the  defendant,  whereupon  the  defend- 
ant, through  fear  that  he  would  be  killed, 
drew  his  own  pistol  and  shot  the  prosecutor. 

Phil  Taylor  and  Williams  &  Harper,  for 
plaintiff  in  error.  F.  A.  Hooper,  SoL  Gen., 
for  the  Statei 

ATKINSON,  J.  1.  From  the  statement  of 
fbcts  just  given,  it  will  be  seen  that  the  de- 
fense rested  solely  on  the  theory  that  the 
shot  was  fired  because  of  a  reasonable  fear 
that  an  Injury  amounting  to  a  felony  was 
about  to  be  inflicted  upon  the  person  of  the 
accused.  That  was  a  meritorious  defense,  if 
supported  by  the  testimony  of  witnesses  or 
the  statement  of  the  accused.  It  being  purely 
a  question  of  fact  as  to  whether  the  attendant 
circumstances  justifled  a  reasonable  fear  up- 
on the  part  of  the  accused  that  such  injury 
was  about  to  be  inflicted  upon  his  person, 
that  question  is  one  exclusively  for  the  jury. 
There  are  so  many  conditions  under  which 
grounds  for  reasonable  fear  could  arise  that 
the  Legislature  has  not  undertaken  to  say 
that  any  given  state  of  facts  or  circum- 
stances shall  or  shall  not  be  suflSclent  to 
constitute  grounds  of  reasonable  fear,  but 
has  left  the  matter  open  for  determination 
by  the  jury  in  each  instance,  without  further 
limitation  tlian  that  the  circumstances  must 
be  suflSdent  to  excite  the  fears  of  a  reason- 
able man  that  some  one  or  more  of  the  of- 
fenses enumerated  in  section  70  of  the  Penal 
Code  of  1895  were  about  to  be  committed, 
or  that  his  life  was  in  imminent  danger;  thus 
leaving  it  to  the  jury,  after  aU,  to  pass  upon 
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the  sufficiency  of  the  circumstances  for  that 
purpose.  It  will  be  borne  in  mind  that  the 
theory  of  defense  insisted  upon  in  this  case 
has  nothing  to  do  with  the  theory  of  shoot- 
ing under  the  heat  of  passion.  In  cases  of 
that  kind,  section  65  of  the  Penal  Code  of 
1895,  which  relates  to  voluntary  manslaugh- 
ter, and,  among  other  things,  makes  provi* 
sion  that  if  the  billing  is  the  result  of  that  sod* 
den,  violent  impulse  of  passion,  supposed  to 
be  irresistible,  the  offense  would  be  reduced 
from  murder  to  voluntary  manslaughter, 
and  which  further  expressly  provides  that 
^'provocation  by  words,  threats,  menaces,  or 
contemptuous  gestures,  shall  in  no  case  be 
sufficient  to  free  the  person  killing  from  the 
guilt  and  crime  of  murder,"  would  apply, 
and  consequently,  because  of  the  express 
statute,  would  authorize  the  court  to  give, 
in  charge  to  the  Jury,  the  language  Just 
quoted.  As  relates  to  passion,  the  Legisla* 
ture  could,  with  reason,  and  did  prescribe 
that  no  words,  threats,  menaces,  or  contemp- 
tuous gestures  should  be  sufficient  to  pro- 
voke any  degree  of  passion  which  would 
authorize  one  person  to  slay  another  solely 
because  of  the  passion  thus  produced,  with- 
out being  guilty  of  the  offense  of  murder; 
but  it  could  never  with  reason  be  said,  and 
it  has  not  been  prescribed  in  this  state,  that 
words,  threats,  and  menaces,  as  a  matter  of 
law,  could  not  be  sufficient  to  Justify  the  fears 
of  a  reasonable  man  that  a  felony  was  about 
to  be  committed  upon  him.  In  the  case  of 
Gumming  v.  State,  99  Ga.  662,  27  S.  B.  177, 
Chief  Justice  Simmons  goes  fully  into  this 
subject  and  draws  the  distinction  between 
the  defenses  of  shooting  through  fear  and 
shooting  because  of  passion,  and,  among 
other  things,  holds  that  the  language  above 
quoted  from  section  65  of  the  Penal  Code 
of  1895  does  not  apply  to  cases  where  the  de> 
fense  rests   upon  the  theory   that  the  shot 


was  fired  because  of  a  reasonable  fear.  The 
facts  and  questions  considered  in  the  Cam- 
ming Case  are  very  similar  to  those  pr» 
tented  in  the  case  at  bar,  and  the  prin- 
ciples announced  in  that  case  were  after- 
wards applied  in  the  case  of  Johnson  v.  State, 
105  Ga.  665,  81  S.  E.  399,  where  the  facts 
and  questions  ruled  were  more  closely  an- 
alogous to  those  involved  in  this  case.  In 
the  Cumming  Case,  on  page  667  of  99  Ga., 
and  page  78  of  27  S.  B.,  the  court  said: 
'^Whether  the  circumstances  were  such  as  to 
excite  the  fears  of  a  reasonable  man  that  a 
felony  was  about  to  be  committed  upon  him, 
and  that  it  was  necessary  to  kill  the  other 
party  in  order  to  prevent  it,  was  a  question 
to  be  determined  by  the  Jury,  In  the  lig^t  of 
their  own  Judgment  and  experience;**  citing 
Howell  V.  State,  5  Ga.  49;  Monroe  v.  State, 
5  Ga.  135,  186;  Braswell  v.  State,  42  Ga. 
609;  Cannon  v.  State,  80  Ga.  758,  7  S.  B. 
140.  Upon  the  point  that  the  question  was. 
one  for  determination  l^y  the  Jury,  the  case 
of  Daniel  v.  State,  103  Ga.  202,  29  S.  Bw  767* 
may  also  be  cited. 

2.  From  what  has  been  said,  and  under 
the  reasoning  by  Judge  Simmons  in  the  case 
of  Cumming  v.  State,  supra,  it  is  clear  that 
that  part  of  the  charge  of  the  court  in  the 
present  case,  copied  in  the  second  headnote, 
had  the  effect  to  withdraw  from  the  Jury  the 
consideration  of  the  question  as  to  whether 
or  not  the  words,  threats,  menaces,  and 
gestures,  as  insisted  upon  as  a  defense  in 
this  case,  were  sufficient  to  authorisse  a  rea- 
sonable fear  that  a  felony  was  about  to  be 
committed  upon  the  person  of  the  defendant 
at  the  time  of  the  shot;  and,  as  that  with- 
drawal was  erroneous,  we  hold  that  a  new 
trial  should  have  been  granted. 

Accordingly  the  Judgment  of  the  court  be- 
low is  reversed.    All  the  Jnstleee  omciu; 
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(124  Ga.  1077) 

BARRON,  Ordinary.  ▼.  TBRRBLU  Solicitor 

General. 

(Snpreme  Ck>art  of  Georgia.    Feb.  21,  1906.) 

Convicts — Hibing — ^Apflioation  of  Puwd. 

Under  Pen.  Code  1896.  I  1097.  the  fnnd 
arising  from  the  hire  of  miBaemeanor  convicta 
shall  De  first  applied  to  the  payment  of  the 
fees  of  the  ofBcers  of  court  This  application 
is  to  be  made  by  first  taking  from  the  hire  the 
costs  in  the  particular  cases,  including  the 
fees  of  witnesses,  then  discharging  the  orders 
of  the  officers  of  court  for  insolvent  costs  in 
other  cases,  and  paying  into  the  county  treas- 
ury whatever  balance  may  remain. 

(Ed.  Note. — For  cases  in  point,  see  voL  U* 
Cent  Dig.  Convicts,  S  36.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Carroll  Coun- 
ty^ R.  W.  Freeman,  Judge. 

Action  between  J.  H.  Barron,  ordinary, 
and  J.  R.  Terrell,  Solicitor  General.  From 
the  Judgment,  the  ordinary  brings  error. 
AfiSrmed. 

R.  D.  Jackson,  for  plaintiff  In  error.  8. 
W.  Harris  and  W.  F.  Brown,  for  defendant 
In  error. 

EIVANS,  J.  The  sole  question  presented 
by  this  record  involves  a  construction  of  sec- 
tion 1097  of  the  Penal  Code  of  1895 :  "When 
a  comity  hires  out  convicts,  the  money  re- 
ceived as  compensation  foi  their  labor  shall 
be  applied  to  the  payment  of  the  fees  of  the 
officers  of  court,  including  justices  and  con- 
stables who  rendered  services  in  such  cases, 
and  to  the  witnesses*  fees,  and  the  balance 
shall  be  paid  into  the  county  treasury  for 
county  purposes."  The  contention  of  the 
plaintiff  In  error  is  that,  when  the  county 
authorities  come  into  possession  of  a  fund 
arising  from  the  liire  of  convicts  in  any  coun- 
ty, from  this  fund  shall  first  be  deducted 
the  fees  of  the  officers  of  court,  including 
justices  and  constables,  and  the  witnesses' 
fees  in  the  particular  case,  and  whatever 
balance  remains  after  payment  of  the  fees 
in  the  particular  case  shall  be  paid  into  the 
county  treasury  foi*  county  purposes,  and  that 
the  lien  of  the  officers  of  court  for  insolvent 
costs  does  not  attach  to  such  balance.  The 
defendant  In  error,  on  the  other  hand,  con- 
tends that  In  the  distribution  of  money  aris- 
ing from  the  hire  of  misdemeanor  convicts 
the  officers  rendering  services  in  such  cases 
are  entitled  to  have  not  only  their  feea  which 
arose  in  the  case  of  the  convict  whose  labor 
produces  the  money  paid  ftcHU  the  fund,  but 
that  they  are  entitied  to  have  any  fees  that 
might  arise  In  any  other  case,  and  may  be 
due  as  insolvent  costs  under  a  duly  approved 
order,  also  paid  before  the  county  has  any 
daim  whatever  upon  the  fund. 

Prior  to  the  passage  of  the  act  approved 
October  16,  1891,  which  is  codified  in  Pen. 
Code  1895,  S  1097,  the  insolvent  costs  of  the 
officers  of  court  were  paid  from  the  fund 
arising  from  the  collection  of  fines  and  the 
forfeiture  of  recognizances,  after  deduction 


of  the  costs  in  the  particular  cases.  Under 
the  act  of  1874,  as  codified  in  section  4814 
of  the  Code  of  1882,  the  county  authorities 
were  authorized  to  hire  out  misdemeanor 
convicts  upon  such  terms  and  restrictions 
as  may  subserve  the  ends  of  justice.  It  was 
held  by  this  court  that  the  fund  arising  from 
the  hire  of  misdemeanor  convicts  under  this 
Code  section  could  not  be  applied  by  a  Solicitor 
General  to  the  payment  of  his  insolvent  costs, 
whether  the  costs  accrued  in  the  particular 
case  in  which  the  conviction  was  had  or  In 
other  insolvent  cases.  Black  v.  Fite,  88  Ga. 
288,  14  1^.  B.  563.  While  this  case  was  pend- 
ing in  the  Supreme  Court,  and  before  its 
adjudication,  the  act  of  1891,  codified  in  Pen. 
Code  1895,  §  1097,  was  passed,  and  while 
the  court  adverted  to  the  act  it  was  held  that 
the  act  did  not  apply  in  cases  originating 
before  Its  passage.  The  codiflers  embraced 
this  act  of  1891  in  that  article  of  the  Penal 
Code  which  provided  for  the  compensation 
of  officers  of  court  The  effect  of  the  act 
adopting  the  present  Code  was  to  enact  into 
one  statute  all  of  the  provisions  embraced 
In  the  Code.  Central  R.  Co.  v.  State,  104 
Ga.  881,  81  S.  E.  531,  42  L.  R.  A.  518.  And 
in  construing  any  section  of  the  Code  we 
must  treat  it  as  a  single  statute  forming  one 
homogeneous  and  consistent  body  of  laws, 
and  each  Code  section  is  to  be  considered 
in  explaining  and  elucidating  every  ottier 
part  of  the  common  system  to  which  it  be- 
longs. Inasmuch  as  the  act  of  1891  deals 
with  the  compensation  of  officers  of  court, 
it  is  to  be  construed  as  in  pari  materia  w^th 
the  other  sections  contained  in  the  article 
of  the  Penal  Code.  Mitchell  v.  Long,  74  Ga. 
98.  In  those  cases  where  a  defendant  con- 
victed of  a  misdenveanor  has  been  fined,  and 
has  paid  the  fine,  no  officer  of  the  court  shall 
be  required  to  pay  into  the  treasury  any  such 
money  until  all  legal  claims  on  such  funds 
held  and  owned  by  the  officers  bringing  the 
money  into  court,  and  the  costs  due  the 
justices  and  constables  in  the  particular 
case  by  which  the  funds  for  distribution  were 
brought  into  court,  shall  have  been  allowed 
and  paid.  Pen.  Code  1895,  %  1089.  'TTlie 
scheme  of  the  law  is  that  the  Solicitor  G^en- 
eral  should  pay  himself  bis  own  fees,  and 
also  pay  the  fees  of  the  other  officers  of  the 
court  and  of  tiie  justices  of  the  peace  and 
constables  in  the  particular  cases  by  which 
the  funds  are  brought  into  court,  and  to  his 
immediate  predecessor  such  moneys  as  may 
be  due  him  in  cases  commenced  by  him  while 
in  office.  When  this  is  done,  if  there  be  any 
surplus  in  his  hands,  the  Solicitor  General 
is  required  to  settie  with  the  county  treasurer 
by  paying  such  surplus  over  to  that  officer 
at  the  time  designated  by  the  Code."  Bart- 
lett  V.  Brunson,  115  Ga.  459,  41  S.  B.  601. 
It  was  the  evident  purpose  of  the  Legislature 
to  afford  additional  compensation  to  the  offi- 
cers of  court  by  the  appropriation  of  the  mis- 
demeanor convict  hire  to  the  payment  oi 
their  fees. 
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If  by  a  narrow  constractloii  of  this  sectiiHi 
we  should  bold  that  only  the  fees  In  the 
particular  case  are  to  be  paid  over  by  the 
county  authorities  to  the  officers  of  court 
on  receiving  the  convict  hire,  and  the  balance 
paid  into  the  county  treasury  to  be  used  for 
county  purposes,  we  will  be  ascribing  to  the 
Legislature  a  mode  of  disposition  of  a  fund 
arising  from  the  hire  of  conyicts  different 
from  that  of  one  arising  from  the  payment  of 
fines.  It  is  clear  that  money  in  the  hands 
of  the  officers  of  court  after  the. payment  of 
the  costs  In  a  particular  case  out  of  the  fine 
imposed  is  not  to  be  paid  to  the  county 
treasurer  until  all  the  insolvent  orders  of 
these  officers  have  been  first  liquidated.  Tte 
balance  thus  paid  does  not  belong  to  the 
general  fund  of  the  county,  but  is  subject 
to  disbursement  upon  the  insolvent  orders  of 
all  officers  in  the  order  of  their  priority. 
Why,  then,  should  this  fund  from  the  hire 
•  of  convicts  be  treated  differently,  and  only 
the  costs  In  the  particular  case  be  paid  out 
of  it?  If  it  can  be  gathered  "from  a  sab- 
sequent  statute  in  pari  materia  what  meaning 
the  legislature  attached  to  the  words  of  a 
former  statute,  this  will  amount  to  a  legis- 
lative declaration  of  Its  meaning  and  will 
govern  the  construction  of  the  first  statute." 
United  States  v.  Freeman,  8  How.  556,  11 
L.  Ed.  724.  By  an  act  approved  December 
21,  1897,  the  General  Assembly  created  a 
prison  commission  for  the  state  of  (Georgia 
and  invested  that  conunission,  not  only  with 
power  over  the  felony  convicts,  but  also 
placed  the  misdemeanor  convicts  under  its 
supervision;  and  by  an  amendment  to  that 
act,  approved  August  17,  1908,  the  authority 
of  the  conunission  over  misdemeanor  convicts 
was  elaborately  defined.  See  Acts  1897,  p. 
71;  Acts  1908,  p.  65.  By  the  terms  of  this 
latter  act  the  commission  was  given  general 
supervision  over  the  misdemeanor  convicts 
of  the  state;  it  was  made  the  duty  of  the 
commissioners  to  make  quart^ly  visits  to 
the  various  camps  where  misdemeanor  con- 
victs were  at  wort:,  and  to  advise  with  the 
county  or  municipal  authorities  working  them 
in  making  or  altering  the  rules  for  the 
government,  control,  and  management  of  such 
convicts;  and,  in  case  the  commissioners 
and  the  county  or  municipal  authorities 
failed  to  agree  upon  the  government,  control, 
or  management  of  the  convicts,  then  the 
Governor  was  authorised  to  prescribe  such 
rules,  and  if  the  county  or  municipal  author- 
ities failed  to  comply  therewith  the  Governor 
and  the  prison  conunissioners  were  empower- 
ed to  take  the  convicts  from  the  county  or 
municipal  authorltieB  and  hire  than  to  some 


other  county  or  municipal  authority  willing 
to  comply  with  the  rules  and  r^rolations 
prescribed  by  the  Governor.  In-  disposing 
of  the  hire  thus  collected,  the  act  expressly 
directed  '*the  net  proceeds  to  go  into  the 
treasury  of  the  county,  to  be  kept  in  the 
fines  and  forfeitures  fund.** 

Can  any  reason  be  surmised  why  the  Legis- 
lature should  intend  an  appropriation  of  the 
convict  hire  under  these  circumstances  differ- 
ent from  the  appropriation  of  the  hire  in 
cases  where  the  convicts  were  hired  out 
by  the  county  authorities?  This  clear  and 
unequivocal  statement  of  the  disposition 
to  be  made  of  the  convict  hire,  when  collect- 
ed by  the  Governor  and  the  prison  commis- 
si<»L  under  the  act  of  1908,  clearly  shows 
the  legislative  construction  placed  upon  the 
act  of  1897,  as  now  embraced  in  Pen.  Ck>de 
1896,  §  1097.  It  is  admitted  that  where  an 
act  is  clear  and  unambiguous  as  to  its  mean- 
big,  subsequent  legislation  upon  the  same 
subject  will  not  affect  the  statute,  except  only 
as  to  its  repugnancy.  On  the  other  hand,  if 
the  prior  act  is  susceptible  of  two  construe^ 
tions,  the  subsequent  act,  under  the  author- 
ity of  United  States  v.  Freeman,  supra,  is 
controlling  as  to  the  meaning  to  be  put  upon 
it.  This  section  (1097)  in  view  of  its  loca- 
tion in  the  general  chapter  of  the  Ck>de 
dealing  with  the  compensation  of  the  officers 
of  court,  should  be  given  the  meaning  evi- 
dently attached  to  it  by  the  General  Assembly 
when  the  act  of  1908  was  passed,  inasmuch  as 
the  word  '*fees,*'  construed  in  connection  with 
the  context,  creates  a  serious  doubt  wheth- 
er it  was  intended  to  be  limited  to  compai- 
satlon  for  services  in  particular  cases,  or 
was  to  be  understood  as  embracing  fees 
earned  by  the  officers  of  court  in  all  cases 
which  were  included  in  an  order  for  insolvent 
costs.  We  construe  the  section  to  mean  that 
the  fund  arising  from  the  hire  of  misdemean- 
or convicts  shall  be  first  applied  to  the 
particular  fees  and  Insolvent  costs  of  the 
officers  of  court;  this  application  to  be  made 
by  first  taking  from  the  hire  the  costs  in 
the  particular  cases.  Including  the  fees  of 
witnesses,  th^i  discharging  the  claim  of  the 
officers  of  court  for  Insolvent  costs  in  all 
other  cases,  and  paying  into  the  county 
treasury  whatever  balance  may  remain. 

The  conclusions  we  have  reached  are  not  in 
conflict  with  what  was  decided  in  Pulaski 
County  V.  De  Lacy,  114  Ga.  583,  40  S.  B.  741. 
The  question  now  presented  for  decision  was 
not  involved  in  that  case. 

Judgment  affirmed.  All  the  Justices  coo- 
car,  ezc^t  ATKINSON,  J.,  disqualified. 
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MAYOR,  ETC.,  OP  CITY  OF  GAINESVILLE 

et  al.  V.  DEAN. 

(Supreme  Court  of  Georgia.    Jan.  18,  1906.) 

1.  Municipal    CobpobAtions  —  Publio    Im- 

PBOVEICENTB  —  EXSOUTIOM  —  AjiriDAyiT     OF 
IlXEOAXITT. 

When  a  city  charter  aathoriaes  an  improye- 
ment  of  the  streets  and  sidewalks  of  the  city 
and  an  assessment  for  such  improvements  to  be 
made  opon  the  property  abutting  thereon,  and 

Erovides  that  the  assessment  shall  be  enforced 
y  executions  to  be  issued  against  the  real  es- 
tate and  the  owners  thereof  at  the  date  of  the 
ordinance  making  the  assessment,  and  also  pro- 
vides that  "the  defendant  shall  have  the  right 
to  file  an  affidavit  denying  that  he  owes  the 
whole  or  some  part  thereof  of  the  sum  for 
which  the  execution  is  issued,"  and  that  the  is- 
sue thus  made  shall  be  returned  to  the  superior 
court  of  the  county  in  which  the  city  i^  located 
for  trial,  the  defendant  in  execution  may,  in 
such  an  iU^ality,  set  up  in  defense  whatever 
would  have  the  effect  of  extinguishing  liability 
for  such  assessment,  whether  such  defense  arise 
from  payment,  unconstitutionality  of  the  law 
under  which  the  assessment  was  made,  or  such 
irregularity  in  the  maimer  in  which  the  assess- 
ment was  made  as  to  make  it  ill^^al,  or  others 
wise. 

2.  Sams  —  Injuwction  —  Multiplioitt     of 
Suits — Clouds  on  Title. 

The  fact  that  the  city  is  attempting  to 
enforce  two  executions  for  assessments  against 
two  different  parcels  of  land  belonging  to  the 
same  pierson,  and  that  a  third  execution  has 
been  issued  against  the  same  person  for  an  as- 
sessment the  levy  of  which  is  threatened,  will 
not  authorize  the  granting  of  an  injunction 
upon  the  ground  that  a  multiplicity  of  suits 
will  be  thereby  avoided,  or  upon  the  ground 
that  the  executions  constitut*  clouds  upon  the 
title  of  the  owner. 
(Syllabus  by  the  Oourt) 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Kimsey,  Judga 

Action  by  H.  H.  Dean  against  the  mayor 
and  conncil  of  the  city  of  Gainesville  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

H.  H.  Dean  brought  a  petition  for  in- 
junction against  the  mayor  and  council  of 
the  city  of  Gainesville,  and  alleged:  During 
the  year  1002  the  city  issued  bonds  to  the 
amount  of  $10,000  for  the  purpose  of  improv- 
ing its  streets,  and  macadamized  a  portion 
of  Main  and  Green  streets.  All  of  this  work 
was  done  by  August  1,  1903.  On  September 
10,  1904,  petitioner  bought  a  certain  lot  of 
land,  fronting  on  Green  street,  where  this 
paving  had  been  done,  and  on  November  19, 

1904,  he  bought  a  lot  of  land  fronting  on 
Main  street,  where  the  said  paving  had  been 
done.  Executions  were  issued  against  the 
respective  vendors  of  the  two  above-men- 
tioned lots,  and  brought  to  petitioner  for  pay- 
ment, which  he  refused  to  make.  Thereupon 
the  clerk  of  the  city  council  issued  executions 
against  petitioner,  and  petitioner  was  given 
written  notice  that  said  executions  were  is- 
sued for  curbing  and  macadam  for  the  year 

1905.  Said  executions  were  levied  upon  the 
said  two  lots  of  petitioner.  A  tliird  execution 
has  been  issued  against  petitioner,  for  curb- 
ing and  m«rn<1am,  which  the  cUy  marahai 


has  threatened  to  levy  upon  property  of  peti- 
tioner. It  is  alleged  that  all  of  the  work  of 
curbing  and  macadamizing  the  streets  was 
done  prior  to  August  17,  1903,  when  the  act 
of  1892,  amending  the  charter  of  the  city  of 
Gainesville,  was  of  force,  and  before  the 
repeal  of  any  portion  of  that  act  by  the  act 
of  1903,  and  that  under  the  act  of  1892  no- 
tice to  property  owners  was  necessary  before 
such  woi^  could  be  done  by  tne  city,  and  no 
notice  was  given  petitioner  or  his  vendors. 
The  prayer  was  for  orders  restraining  the 
mayor  and  council  and  Harbison,  the  marshal, 
from  proceeding  with  the  execution,  that 
the  executions  be  declared  null  and  void, 
and  ttiat  the  act  of  1903,  amending  the  char- 
ter of  Gainesville,  and  repealing  that  portion 
of  the  charter  which  provided  for  notice  to 
property  owners  before  paving,  etc,  be  done 
at  their  expense,  be  declared  unconstitutional 
and  void,  as  seeing  to  attempt  to  take  prop- 
erty without  due  process  of  law.  The  defend- 
ants demurred  to  the  petition,  on  the  ground 
that  petitioner  had  an  adequate  remedy  at 
law,  and  answered,  and  on  a  hearing  the 
injunction  was  granted  as  prayed.  To  this 
Judgment  the  defendants  excepted. 

J.  G.  Collins,  for  plaintiffs  in  error.  H. 
H.  Dean,  pro  se. 

COBB,  P.  J.  The  first  question  to  be  de- 
termined by  us  in  the  consideration  of  this 
case  is  whether  the  demurrer  to  the  petition, 
upon  the  ground  ttiat  the  petitioner  had  an 
adequate  remedy  at  law,  was  well  taken.  The 
act  amending  the  charter  of  the  city  of 
Gainesville,  approved  December  12,  1892 
(Acts  1892,  p.  172),  provides  that,  when  an 
execution  lias  been  issued  against  a  prop- 
erty owner  for  work  done  on  the  street  or 
sidewalk  abutting  upon  his  property,  he  shall 
have  the  right  "to  file  an  affidavit  denying 
that  he  owes  the  whole  or  some  part  thereof 
of  the  sum  of  which  the  execution  issued," 
and  the  affidavit  "shall  be  returned  to  the 
superior  court  of  Hall  county  and  there  be 
tried  and  the  issue  determined  as  in  cases 
of  illegality,"  eta  The  act  approved  Au- 
gust 17,  1903,  amending  the  charter  of  the 
city  of  Gainesville  (Acts  1903,  p.  524),  does 
not  change  the  above  provision  of  the  charter. 
It  would  therefore  seeip  that  the  defend- 
ant had  a  complete  remedy  at  law  to  prevent 
tlie  collection  of  an  assessment  which  for 
any  reason  was  illegal. 

But  it  is  claimed  by  the  defendant  that 
under  the  above  provision,  authorizing  the 
filing  of  an  affidavit  of  illegality,  he  would 
not  be  entitled  to  question  the  constitution- 
ality of  the  act  of  1903,  which  he  claims  is 
void,  nor  object  to  the  unlawful  issuance 
of  the  executions  upon  the  ground  tnat  each 
was  issued  for  two  separate  items — U  e., 
macadamizing  and  curbing.  We  see  no  rea- 
son why  these  defenses  could  not  be  set  up 
by  way  of  illegality.  If  the  defendant  has 
the  right  to  daaj  bis  llahiUly  for  the  wlMle 
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or  any  part  of  the  execution  which  has  been 
Issued  against  him,  he  can  set  up  any  legal 
defense  which  would  relleye  him  of  such 
liability.  The  unconstitutionality  of  the  act 
providing  for  the  collection  of  such  assess- 
ments would  be  as  complete  a  bar  to  their 
collection  as  proof  of  payment,  and  the  same 
may  be  said  of  an  irregularity  in  the  issu- 
ances of  the  execution  which  might  be  fatal. 
It  is  true  that  in  the  case  of  Rice  t.  Macon, 
m  6a.  401.  43  S.  B.  773,  it  was  held  that 
injunction  was  not  a  proper  method  of  pre- 
venting the  collection  of  such  an  execu- 
tion as  the  above,  for  the  reason  that  the 
charter  of  Macon  specially  authorized  the 
defendant  in  execution,  by  affidavit  of  il- 
legality, "to  raise  any  constitutional  ques- 
tion," and  the  charter  of  the  city  of  Oainea- 
vllle  has  not  a  similar  provision.  But  we 
think  that  case  might  hi|ve  been  put  upon 
the  broads  ground,  and  that  its  reasoning 
might  be  applied  where  the  simple  right  to 
show  no  indebtedness  by  illegality  is  given* 
It  was  there  said  that  it  appeared  that  the 
Legislature  were  "apparently  apprehensive 
lest  the  right  to  contest  the  validity  of  the 
execution  might  not  be  deemed  sufficient  to 
cover  any  and  every  constitutional  question." 
This  apprehension  was  not  well  founded.  It 
will  be  noted  that  the  act  of  1882  provides 
that  the  affidavit  of  Illegality  shall  be  re- 
turned to  the  superior  court  of  Hall  county, 
"and  there  be  tried  and  the  issue  determined 
as  in  cases  of  illegality."  The  efTect  of  this 
is  to  open  to  the  affiant  every  path  of  de- 
fense he  might  have  taken  In  an  illegality  case 
under  the  Code,  where  the  plalntifT  was  pro- 
ceeding in  a  nummary  way.  A  reading  of  the 
charter  provision  authorizing  this  proceeding 
to  prevent  the  collection  of  such  executions 
where  for  any  reason  they  were  not  legally 
collectible  will  make  it  clear  that  the  purpose 
of  the  Legislature  was  not  to  limit  the  de- 
fense which  might  be  there  set  up,  but  to 
permit  any  defense  which  might  be  set  up 
in  a  regular  Illegality  case  of  the  character 
above  indicated. 

The  further  claim  of  the  plaintiff  that 
three  executions  had,  been  issued,  and  an 
equitable  petition  was  necessary  to  prevent  a 
multipllcl^  of  suits,  is  also  without  merit 
Three  executions  do  not  bring  about  the 
multiplicity  of  suits  contemplated  by  the 
Code  as  a  ground  for  the  exercise  of  extraor- 
dinary powers  of  a  court  of  equity.  The 
three  executions  have  been  issued  by  the 
city  of  Gainesville  against  the  defendant 
in  error.  Two  have  been  levied,  each  upon  a 
separate  lot  of  land.  The  third  has  not  been 
levied,  and  does  not  seem  to  be  directed 
against  any  specific  property.  But  the  al- 
legation is  that  the  marshal  Is  threatening 


to  enforce  it  by  levy.  The  general  rule  is 
that  a  court  of  equity  will  interfere  to  pre- 
vent a  multiplicity  of  actions  where  they 
rest  upon  some  common  right  invaded,  or 
upon  some  common  injury  inflicted;  that  is, 
where  there  is  one  common  right  in  contro- 
versy, which  is  to  be  established  by  or  against 
several  persons,  or  one  person  asserting  a 
right  against  many,  or  many  against  one. 
Under  such  circumstances  a  court  of  equity 
will  not  permit  a  party  to  be  harassed  by  a 
multiplicity  of  suits,  but  will  determine 
the  whole  matter  in  one  action.  Civ.  Code 
1895,  S  4894;  Smith  v.  Dobbins,  87  Ga.  316, 
13  S.  B.  496.  Bven  if  the  Issues  arising  out 
of  the  levy  of  the  two  executions  were  identi- 
cal, the  cases  would  not  be  within  the  rule 
above  referred  to.  It  has  been  said  that, 
where  relief  can  be  clearly  afforded  by  a 
court  of  law  by  an  order  consolidating  the 
suits,  an  injunction  will  be  refused.  Bisp- 
ham*s  Bquity  (3d  Bd.)  S  417.  The  law  re- 
quires an  affidavit  of  illegality  to  the  execu- 
tion of  the  diaracter  now  in  question  to  be  re- 
turned to  the  superior  court  for  trial,  and 
if  It  should  appear  that  the  two  were  identi- 
cal, although  the  property  levied  on  was 
different,  the  court  in  its  discretion  might 
consolidate  the  cases.  We  do  not  think  the 
facts  of  the  case  bring  it  within  the  rule 
which  authorizes  a  court  of  equity  to  tntea^ 
pose  by  injunction  to  prevent  a  multiplicity 
of  suits. 

But  It  Is  said  that  the  executions  which 
have  been  levied,  as  well  as  that  which  has 
not  been  levied,  constitute  clouds  upon  the 
title  of  the  owner,  the  defendant  in  error. 
A  cloud  upon  the  title  of  the  true  owner  of 
the  land,  such  as  may  be  removed  in  equi- 
table proceedings,  is  some  deed  or  other  writ- 
ing which  by  itself,  or  in  connection  with 
proof  of  possession  by  a  former  occupant, 
or  other  extrinsic  facts,  gives  the  claimant 
thereunder  an  apparent  right  In  or  to  the 
property.  Civ.  Code  1895,  §  4893;  Waters 
V.  Lewis,  106  Ga.  758,  32  S.  B.  854;  Hanesley 
V.  Bagl^.  109  Ga.  346»  84  S.  B.  684.  The 
act  of  August  22,  1906  (Acts  1905,  p.  102), 
does  not  change  the  rule  Just  referred  to. 
The  effect  of  that  act  is  merely  to  authorize 
a  proceeding  to  remove  a  cloud  when  the 
cloud  consists  of  an  instrument  which  is 
void  upon  its  face.  An  execution,  whether 
issued  upon  an  ordinary  Judgment,  or  f6r 
taxes  or  an  assessment,  does  not  give  the 
plaintiff  in  execution  any  real  or  apparent 
right  "in  or  to  the  proper^"  of  the  defendant 
in  the  execution.  The  Judge  erred  in  grant- 
ing the  injunction. 

Judgment  reversed.  All  the  Justices  eon- 
currlng. 
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SOUTHERN  EXPRESS  CO.  T.  B.  M.  ROSE 
CO. 

(Supreme  Court  of  Georgia.    Jan.  9,  1906.) 

1.  Carriers— Duty    to   Transport    Good*— 
Enforcement. 

A  corporation  engaged  in  business  aa  a 
common  carrier  is  bound  to  receive  all  goods 
offered  it  for  transportation,  which  it  is  able 
and  accustomed  to  carry,  upon  compliance  with 
such  reasonable  regulations  as  it  may  adopt  for 
its  own  safety  and  the  benefit  of  the  public; 
and  a  private  party  may,  by  mandamus,  enforce 
the  performance  of  this  public  duty  by  such 
common  carrier  as  to  matters  in  whidi  such 
party    has   a   special    interest. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  §§  98,  Jfe;  vol.  38,  Cent. 
Dig.   Mandamus,  S  268.] 

2.  Mandamus  — Special    Interest    ot    Rx- 

LATOR. 

A  merchant,  located  and  carrying  on  busi- 
ness in  the  city  of  Atlanta,  and  who  has  been 
accustomed  for  many  years  to  sell  therein  the 
goods  in  which  he  deals  to  persons  residing  in 
Lawrenceville,  upon  orders  received  from  them 
by  mail, « and  to  ship  the  goods  to  such  persons 
by  express,  has  sudi  a  special  interest  in  the 
performance  by  an  express  company,  operating 
a  line  of  transportation  between  such  cities, 
ef  its  public  duty  relatively  to  packages  con- 
taining goods,  such  as  it  is  able  and  accustomed 
to  carry,  which  he  has  sold  to  customers  resid- 
ing in  Lawrenceville^  and  which  he,  under 
the  reasonable  regulations  of  such  conmion  car- 
rier, offers  to  it  for  shipment  and  delivery  to 
the  owners  of  such  goods,  as  entitles  him  to  the 
writ  of  mandamus  to  compel  such  express  com- 
pany to  accept,  transport,  and  deliver  such 
goods,  when  It,  without  lawful  excuse,  refuses 
to  do  so. 

[Ed.  Note.—For  cases  in  point,  see  voL  83, 
Cent.  Dig.  Mandamus,  Sl  55,  56.] 

8.  MuNiciPAi.  Corporations— Chabtsb  Pow- 
ers—Licensing  Carriers. 

The  municipal  ordinance  Of  the  city  of 
Lawrenceville  which  declares  It  to  be  unlawful 
for  any  railroad  or  express  company,  or  any 
other  person  or  persons,  to  deliver  or  cause  to 
be  delivered,  in  such  city,  any  package  contain- 
ing wine,  whisky,  beer,  or  any  other  intoxicat- 
ing liquors,  ''without  first  paying  into  the 
treasury  of  said  city  the  sum  of  $1,000  per  an- 
num as  a  license  for  carrymg  on  said  business 
In  said  city,"  and  which  prescribes  a  penalty 
for  its  violation,  is  void,  as  the  mayor  and  coun- 
cil of  the  city  had  no  power,  under  its  charter,  i 
to  enact  such  ordinance. 
4.  Carriers  —  Duty  to  Carry  Qoods  — En* 

fORCEMENT— Ma  N  DAMUS— DEFENSES. 

A  common  carrier,  able  and  accustomed  to 
transport  such  goods  from  Atlanta  to  Lawrence- 
ville and  to  deliver  the  same  to  the  consignees 
thereof  in  the  latter  city,  cannot  lawfully  re- 
fuse to  do  so  merely  because  of  the  passage  of 
such  invalid  municipal  ordinance. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Mandamus  proceeding  by  the  R.  M.  Roso 
Company  against  the  Southern  Express  Com- 
pany. The  writ  was  granted,  and  defendant 
brings  error.    AfQrmed. 

On  the  16th  day  of  March,  1905,  the  mayor 
and  council  of  the  city  of  Lawrenceville 
passed  the  following  ordinance:  "Be  it  or- 
dained l^  the  mayor  and  council  of  the  city 
of  Lawrenceville,  6a.,  that  It  shall  be  unlaw- 
ful for  any  railroad  company,  any  express 


company,  or  any  other  person  or  persons  to 
deliver  or  cause  to  be  delivered  any  package 
in  the  city  of  Lawrenceville,  Ga.,  containing 
wine,  whisky,  beer,  or  any  other  intoxicating 
liquors  or  whisky,  without  first  paying  Into 
the  treasury  of  said  city  the  sum  of  $1,000 
per  annum  as  a  license  for  carrying  on  said 
business  in  said  city.  Any  person  or  persons 
engaged  in  this  business,  failing  or  refusing 
to  pay  said  license,  shall,  upon  conviction 
thereof,  be  punished  as  prescribed  tn  Ordi- 
nance No.  1  of  the  by-laws  of  said  city.  Each 
day  In  which  said  business  is  carried  on, 
without  a  license,  shall  be  held  to  constitute 
a  new  offense.  This  ordinance  to  take  effect 
on  the  25th  day  of  March,  1905.  By  order 
of  the  city  council  of  Lawrenceville,  Ga., 
this  the  16th  day  of  March,  1905."  Ordi- 
nance No.  1,  herein  referred  to,  defined  dis- 
orderly conduct  within  the  city  and  prescrib- 
ed the  punishment  for  the  same.  On  March 
25,  1905,  the  R.  M.  Rose  Company,  a  corpora- 
tion engaged  in  the  wholesale  liquor  business 
in  the  city  of  Atlanta,  received  by  mail,  from 
J.  L.  Bzum,  of  Lawrenceville,  Ga.,  an  order 
for  one  gallon  of  whisky  of  a  designated 
brand.  Accompanying  this  order  was  an  ex- 
press money  order  in  full  payment  for  the 
whisky.  Thereupon  the  R  M.  Rose  Company 
put  a  gallon  of  whisky  in  a  Jug,  which  was 
properly  sealed  and  directed  to  J.  L.  Ezum, 
at  Lawrenceville,  Ga.,  and  this  Jug  was  taken 
by  its  agent  to  the  office  of  the  Southern  Ex- 
press Company  in  the  city  of  Atlanta,  and 
there  tendered  to  the  agent  of  the  express 
company  for  shipment  and  delivery  to  Exum 
at  Lawrenceville;  the  agent  of  R.  M.  Rose 
Company  at  the  same  time  offering  to  pre- 
pay the  oxpress  charges  on  the  package.  The 
agent  of  the  express  company  refused  to  re- 
ceive the  Jug  of  whisky  for  shipment  to  Law- 
renceville, and  stated  that  he  would  not  re- 
ceive any  other  such  shipment  until  the  or- 
dinance of  the  city  of  Lawrenceville  relative 
to  the  matter  should  be  repealed.  The  Atlan- 
ta agent  of  the  express  company  was  acting 
In  accordance  with  the  following  Instructions 
from  the  express  company:  "Southern  Ex- 
press Company.  Office  of  Second  Vice  Pres- 
ident Chattanooga,  Tenn.,  March  22,  1905 
The  city  of  Lawrenceville,  Ga.,  has  passed  an 
ordinance  Imposing  a  tax  of  $1,000  on  any 
railroad  company,  express  company,  or  any 
one  else  delivering  intoxicating  liquors  within 
the  corporate  limits  of  that  city.  All  agents 
in  Georgia  are  hereby  instructed  not  to  ac- 
cept such  shipments  for  Lawrenceville  until 
further  notice.  Charles  L.  Loop,  Second  Vice 
President  •• 

The  R.  M.  Rose  Company  then  brought,  in 
the  superior  court  of  Fulton  county,  a  peti- 
tion for  a  mandamus  to  compel  the  Southern 
Express  Company  to  receive,  transport,  and 
deliver  the  jug  of  whisky  to  the  consignee  in 
Lawrenceville,  and  to  compel  it  to  receive 
from  the  petitioner,  upon  receiving  Its  fair 
charges  therefor,  packages  containing  wine, 
beer,  and  other  liquort^  when  properly  packed 
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under  the  rules  and  regalatlons  of  the  ex- 
press company,  for  transportation  to  Law- 
renceville,  and  to  there  deliver  the  same  to 
the  parties  to  whom  such  packages  should  be 
consigned.  Upon  this  petition,  the  Judge 
granted  a  mandamus  nisi,  requiring  the  ex- 
press company  to  show  cause  why  a  manda- 
mus absolute  should  not  be  granted  as  pray- 
ed for.  The  answer  of  the  express  company 
raised  certain  issues  of  fact  as  well  as  Issues 
of  law,'  and,  when  the  case  came  on  for  trial 
in  term,  by  consent  of  counsel,  both  the 
questions  of  fact  and  the  questions  of  law 
were  submitted  to  the  judge  for  determination ; 
the  right  of  either  party  to  except  to  the  judg^ 
ment  and  carry  the  case  to  the  Supreme 
CJourt  being  reserved.  Upon  the  trial  the 
facts  alleged  in  the  petition  to  have  occurred 
were  established,  and  the  express  company, 
in  support  of  the  defense  set  up  in  its  an- 
swer, showed  the  existence  of  the  municipal 
ordinance  above  set  forth,  contended  that  the 
ordinance  was,  in  effect,  prohibitory,  and  that 
so  long  as  the  ordinance  was  in  force  it  had 
the  right  to  refuse  to  accept  any  package  of 
intoxicating  liquor  for  shipment  to  and  de- 
livery in  Lawrenceville.  It  also  made  cer- 
tain other  legal  contentions  which  are  suf- 
ficiently indicated  In  the  opinion.  The  trial 
resulted  in  the  grant  of  a  mandamus  abso- 
lute, requiring  the  express  company  to  re- 
ceive the  Jug  of  whisky  in  question,  upon  the 
payment  of  the  express  charges,  and  to  trans- 
port the  same  to  the  dty  of  Lawrenceville, 
and  there  deliver  it  to  the  consignee,  Bxum, 
and  also  to  receive,  at  its  public  offices  in  the 
city  of  Atlanta,  from  the  plalntUT,  all  other 
packages  of  Intoxicating  liquors,  when  prop- 
erly packed  and  directed,  under  the  reason- 
able rules  and  regulations  of  the  express  com- 
pany, and  when  delivered  on  straight  ship- 
ments as  opposed  to  collect  on  delivery  ship- 
ments, and  transport  the  same  to  the  city  of 
Lawrenceville  and  there  deliver  them  to  the 
consignees  thereof.  The  express  company  ex- 
cepted to  this  Judgment,  and  the  case  is  ac- 
cordingly before  us  for  review. 

O.  H.  Brand  and  Du  Bignon  &  Alston,  for 
plaintiff  in  error.  Bosser  &  Brandon,  for 
defendant  in  error. 

FISH,  a  J.  (after  stating  the  facts). 
(1)  One  of  the  contentions  of  the  express 
company  is,  that  the  applicant  for  the  writ 
of  mandamus  had  an  adequate  and  complete 
remedy  at  law  by  an  action  for  damages, 
without  resorting  to  the  extraordinary  writ 
of  mandamus,  and  therefore  the  writ  should 
have  been  denied.  In  support  of  this  conten- 
tion, the  plaintiff  in  error  cites  Hutchinson 
on  Carriers,  S  115b,  to  the  effect  that:  "If 
the  carrier  refuses  without  lawful  reason  to 
accept  and  carry  goods,  the  owner  may  main- 
tain an  action  against  the  carrier  for  the 
damages  sustained  by  such  wrongful  refusaL 
This  remedy  by  action  is  usually  adequate 
to  secure  the  plalntiflTs  rights,  and  therefore. 
In  accordance  with  well-settled   principles. 


mandamus  will  not  lie  to  enforce  the  per- 
formance of  the  duty."  In  the  same  section, 
however,  this  author  says :  "Where  the  duty 
was  expressly  Imposed  by  state  statute  and 
by  the  United  States  interstate  commerce 
act,  and  the  refusal  was  continuing  and  the 
injury  irreparable,  a  mandatory  injunction 
was  granted  to  secure  performance"— citing 
Chicago  Railway  Co.  ▼.  Burlington  Railway 
Co.  (C.  C.)  34  Fed.  481.  We  are  of  the 
opinion  that,  even  under  the  rule  as  laid 
down  by  this  author,  the  Judge  below  prop- 
erly held  that  mandamus  would  lie  in  the 
present  case.  For,  as  we  shall  presently  see, 
the  duty  of  the  express  company  which  the 
petitioner  sought  to  enforce  by  mandamus  is 
one  which,  in  this  state,  is  expressly  imposed 
by  statute,  and  we  think  it  is  obvious,  from 
the  evidence,  that  the  damages  which  would 
ensue  to  the  petitioner  by  the  continued  re- 
fusal of  the  express  company  to  transport  in- 
toxicating liquors  from  Atlanta  to  Lawrence- 
ville would  be  incapable  of  being  ascertained. 
But  it  is  clear,  however,  that  the  general 
rule  laid  down  by  Hutcliinson  is  not  appli- 
cable in  this  state.  Section  2278  of  the  Civil 
Code  of  18d5  provides:  "A  common  carrier, 
holding  himself  out  to  the  public  as  such,  is 
bound  to  receive  all  goods  and  passengers 
onered  that  he  is  able  and  accustomed  to 
carry,  upon  compliance  with  such  reasonable 
regulations  as  he  may  adopt  for  his  own 
safety  and  the  benefit  of  the  public."  Here 
we  have  a  public  duty  of  the  common  carrier 
defined  and  imposed  by  statute.  Section  4869 
provides:  "A  private  person  may  by  man- 
damus enforce  the  performance  by  a  corpora- 
tion of  a  public  duty  as  to  matters  in  which 
he  has  a  special  interest"  Here  the  right 
to  enforce,  by  mandamus,  the  performance 
of  this  public  duty  by  a  corporation  is  given 
to  a  private  party  having  a  special  interest 
in  the  matter,  and  this  right  is  clearly  not 
dependent  upon  his  being  without  adequate 
remedy  by  a  suit  for  damages  for  its  non- 
performance in  his  behalf.  He  has  the  right 
to  compel  the  performance  of  the  public  duty, 
and  is  not  compelled  to  seek  redress  in  dam- 
ages for  its  nonperformance  at  his  instance. 
The  def^idant  admitted  that  it  was  chartered 
under  the  laws  of  this  state  as  an  express 
company.  ''An  express  company  which  pur- 
sues continuously,  for  any  period  of  time,  the 
business  of  transporting  goods,  packages,  etc., 
is  a  common  carrier."  Southern  Blpress  Co. 
V.  Newby,  36  Ga.  635,  91  Am.  Dec.  783; 
Bank  of  Kentucky  v.  Adams  Express  Co.,  93 
U.  8.  174,  23  L.  Bd.  872;  Buckland  v.  Adams 
Bxpress  Co.,  97  Mass.  124,  93  Am.  Dec.  68; 
Kirby  v.  Adams  Express  Co.,  2  Mo.  App.  369. 
In  the  present  case,  therefore,  the  respond^it 
was  under  the  public  duty  of  receiving  and 
transporting  all  goods,  which  it  was  able  and 
accustomed  to  carry,  which  were  offered  to  it 
for  transportation,  upon  compliance  by  the 
intending  shippers  with  its  reasonable  roles 
and  regulations.  It  admitted  in  its  answer 
that  it  was  "engaged  in  transporting  liquors, 
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wines,  and  beers,  when  properly  packed,  from 
stations  on  its  line  to  otber  stations  on  its 
line,  wben  not  prohibited  by  law,"  and  "that 
up  to  the  25th  day  of  March,  1905,  it  was 
engaged  in  transporting  from  stations  on  its 
line  to  Lawrenceville,  Guinnett  county,  Ga., 
for  such  persons  as  should  so  demand  its 
services,  packages  of  liquors,  wines,  and  beer 
when  properly  packed  and  when  delivered  on 
straight  shipments  as  opposed  to  collect  on 
delivery  shipments,"  and  **that  it  was  up  to 
said  date  engaged  in  the  business  of  accept- 
ing from  the  said  R.  M.  Rose  Company  pack- 
ages of  wines,  beer,  and  liquors  at  its  place 
of  business  in  the  city  of  Atlanta,  Ga.,  for 
shipments  in  the  manner  above  described  to 
Lawrenceville,  Ga.  It  is  obvious,  therefore, 
that  the  writ  of  mandamus  absolute  was 
properly  granted,  unless  some  other  conten- 
tion of  the  express  company  is  meritorious. 

2.  Another  contention  of  the  express  com- 
pany is  that  if  the  writ  of  mandamus  would 
lie  at  all,  Exum,  who  had  purchased  the  liq- 
uor from  R.  M.  Rose  Company  and  paid  for 
it,  and  to  whom,  therefore,  it  belonged  when 
that  company  offered  it  to  the  express  com- 
pany for  shipment  to  Lawrenceville,  was  the 
proper  party  to  apply  for  the  writ,  and  the 
<Hi]y  one  in  whose  behalf  it  could  be  Issued. 
We  think  this  contention  is  fully  answered 
by  the  mere  reading  of  section  4869  of  the 
Civil  Code  of  1895,  which  Is  quoted  above. 
It  seems  very  evident  to  us  that  a  wholesale 
liquor  dealer,  located  In  Atlanta,  which,  as 
the  evidence  shows,  had  been  for  many  years 
engaged  in  selling,  in  Atlanta,  liquors  to  per- 
sons living  in  Lawrenceville  and  vicinity, 
upon  orders  therefor  received  by  mail,  and 
shipping  the  goods  to  the  purchasers  at  Law- 
renceville by  express,  has  a  special  Interest 
in  seeing  that  the  express  company  shall  per- 
form its  duty  by  accepting  from  such  dealer 
shipments  of  liquors  to  Its  customers  In  Law- 
renceville and  transporting  and  delivering 
the  same  to  the  consignees  thereof.  Its  in- 
terest In  the  matter  is  far  greater  than  that 
of  any  one  of  Its  Lawrenceville  customers,  be- 
cause Its  business  dealings  with  people  living 
In  Lawrenceville  and  vicinity  would  be  great- 
ly restricted  and  diminished  If  it  was  denied 
the  right  to  ship  Its  goods  by  express  to  its 
customers  at  Lawrenceville.  And  if  such  a 
nght  could  be  lawfully  denied  to  the  peti- 
tioner by  the  express  company.  It  could,  for 
like  reasons,  be  denied  to  the  petitioner  by 
a  railroad  company,  so  that  the  petitioner 
would  be  practically  without  the  means  of 
shipping  its  goods  to  Lawrenceville. 

3,  4.  Coming  down  to  the  merits  of  the 
case  Itself,  the  defense  set  up  by  the  express 
company  was  that  it  had  npt  paid  the  license 
tax  required  by  the  above-quoted  municipal 
ordinance  for  delivering  or  causing  to  be  de- 
livered, in  the  city  of  Lawrenceville,  any 
package  containing  wine,  whisky,  beer,  or 
other  Intoxicating  liquor,  and  It  would  there- 
fore subject  Itself  to  prosecution  and  punish- 
ment by  undertaking  to  transfport  such  liquors 


to  Lawrenceville  and  there  deliver  them  to 
the  consignees  thereof.  It  further  contended 
that  the  ordinance  requiring  the  payment  of 
11,000  for  a  license  to  deliver  intoxicating  liq- 
uors in  Lawrenceville  was  in  effect  prohibi- 
tive, and  was  so  intended,  and  that  upon  the 
trial  it  was  admitted  that  the  gross  sum  re- 
ceived by  the  express  company  for  the  ship- 
ping of  intoxicants  to  Lawrenceville  for  one 
year  is  $469.50.  There  was  no  merit  in  this 
defense,  as  in  our  opinion  the  municipal  ordi- 
nance in  question  is  invalid,  as  the  mayor  and 
council  of  the  dty  of  Lawrenceville  had  no 
power  under  the  charter  of  the  city  to  pass 
It  Authority  to  enact  this  ordinance  Is 
claimed  under  each  of  several  sections  of  the 
city's  charter,  which  is  found  in  Acts  1904,  p. 
489  et  seq.  One  of  these  is  section  1,  where- 
in it  is  provided  that  the  dty  "may  sue  and 
be  sued,  contract  and  be  contracted  with, 
plead  and  be  impleaded,  have  and  use  a  com- 
mon seal,  make  and  enact,  through  its  mayor 
and  council,  such  ordinances,  rules,  regula* 
tlons  and  resolutions  for  the  transaction  of 
its  business  and  the  welfare  and  proper 
government  of  said  city  as  the  mayor  and 
council  may  deem  best,  and  which  shall  be 
consistent  with  the  laws  of  the  state  of 
Georgia,  and  the  United  States."  Another 
is  section  32  (page  600),  which  provides  "that 
the  mayor  and  council  of  said  city  shall  have 
full  power  and  authority  to  pass  all  by-laws 
and  ordinances  for  the  prevention  and  punish- 
ment of  disorderly  conduct  and  conduct  liable 
to  disturb  the  peace  and  tranquility  of  any 
citizen  or  dtlzens  thereof  and  any  other  by-law, 
regulation  and  ordinance  that  they  may  deem 
proper  for  the  security  of  the  peace,  health,  or- 
der and  good  government  of  said  dty."  Pro- 
visions substantially  the  same  as  those  here  re- 
lied on  are  found  in  most,  if  not  all,  of  the  munic- 
ipal charters  of  this  state.  They  are  usually  em- 
braced in  what  is  commonly  called  the  "gen- 
eral welfare"  clause,  and  they  deal  with  the 
police,  and  not  the  taxing,  power  of  the  mu- 
nicipality. Construing  the  ordinance  in  ques- 
tion as  a  taxing  or  licensing  ordinance,  the 
power  to  pass  it  cannot  be  derived  from 
these  sections  of  the  city's  charter.  The  pow- 
er "to  pass  all  by-laws  and  ordinances  for 
the  prevention  and  punishment  of  disorderly 
conduct  and  conduct  liable  to  disturb  the 
peace  and  tranquility  of  any  citizen  or  citi- 
zens •  •  •  and  any  other  by-law,  regu 
latlon  and  ordinance  that  they  may  deem 
proper  for  the  security  of  the  peace,  health, 
order  and  good  government  of  said  dty,"  or, 
in  the  language  of  section  1,  "the  welfare  and 
proper  government  of  said  dty,"  does  not  In- 
clude the  power  to  levy  a  tax  upon  property 
or  upon  the  carrying  on  of  a  business  or  vo- 
cation within  the  city.  The  rule  is  well  es- 
tablished that  municipal  corporations  can 
levy  no  tax,  general  or  special,  upon  the  in- 
habitants of  the  municipality  or  upon  prop- 
erty therein,  unless  the  power  to  do  so  be 
plainly  and  unmistakably  conferred  upon 
them  by  the  state.    Albany  Bottling  Ca  t. 
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Watson,  103  Ga.  503,  30  S.  E.  270;  2  Dillon's 
Municipal  Corp.  (4th  Ed.)  763;  Cooley  on 
Taxation  (2  Ed.)  67&  As  was  said  by  Mr. 
Justice  Little  in  the  above-cited  case:  The 
power  to  tax  is  incident  to  the  state.  Neither 
counties  nor  municipal  corporations  of  anj 
character  possess  this  power  to  any  extent 
unless  conferred  by  the  Constitution  or  laws 
of  the  state,  and  therefore  such  power  can 
only  be  exercised  when  delegated  in  plain  and 
unmistakable  terms,  or  when  It  results  by 
necessary  implication  from  other  powers  ex- 
pressly granted.  25  Am.  &  Eng.  Enc.  L.  580. 
The  exercise  of  this  power  being  so  limited 
and  restricted,  the  burden  is  on  every  politi- 
cal division  of  the  state,  which  demands  tax- 
es from  the  ];)eople,  to  show  the  authority  to 
exercise  it  in  the  manner  in  which  it  has  been 
Imposed."  It  is  obvious  that  no  such  power 
is  plainly  and  unmistakably  conferred  by  the 
charter  sections  under  consideration. 

It  is  contended,  however,  that  this  ordi- 
nance was  a  valid  exercise  of  the  police  pow- 
er conferred  upon  the  municipality  by  sec- 
tion 32  of  the  diarter.  A  similar  contention 
was  unsuccessfully  made  in  Henderson  t. 
Heyward,  109  Ga.  873,  84  S.  B.  690.  47  L. 
R.  A.  866»  77  Am.  St  Rep.  884,  which  in- 
volved the  validity  of  an  ordinance  of  the 
city  of  Cartersville,  which  undertook  to  make 
it  penal  for  one  who  had  lawfully  purchased* 
without  the  limits  of  the  municipality,  al- 
coholic liquors,  to  receive  the  same  therein 
from  any  common  carrier  or  person,  without 
paying  a  specific  tax  of  a  designated  amount 
for  the  privilege  of  so  doing.  The  ''general 
welfare"  clause  of  the  charter  of  the  city  was 
as  follows :  ''The  mayor  and  aldermen  siiall 
have  power  to  pass  all  ordinances  that  they 
may  consider  necessary  to  the  peace,  good 
order,  health,  prosperity,  comfort  and  secur- 
ity of  the  city  and  the  citizens  thereof,  not 
inconsistent  with  the  Constitution  and  laws 
of  this  state,  and  of  the  United  States."  It 
will  be  seen  that  these  provisions  are  kub- 
stantially  the  same  as  those  of  section  82  of 
the  charter  now  under  consideration.  The 
power  conferred  upon  the  municipal  govern- 
ment of  the  city  of  Cartersville  by  the  above- 
quoted  section  or  clause  of  Its  charter  is  no 
more  restricted  than  that  conferred  upon  the 
municipal  authorities  of  the  city  of  Lawrence- 
ville  in  the  charter  provisions  with  which 
we  are  dealing.  The  qualification  of  the 
power,  In  the  Cartersville  charter,  by  the 
words  "not  inconsistent  with  the  Constitu- 
tion and  laws  of  this  state,  and  of  the  United 
States,"  would  have  been  necessarily  implied, 
if  it  had  not  been  expressed;  and  the  same 
qualification  of  the  power  to  pass  ordinances, 
etc.,  "for  the  welfare  and  proper  government 
of  [the]  city"  appears  in  section  1  of  the 
charter  of  Lawrenceville,  although  not  ex- 
pressed in  section  82  thereof.  In  reaching 
the  conclusion  announced  in  the  Cartersville 
Case,  this  court  held  "that  a  municipal  cor- 
poration can  not,  without  express  legislative 
authority  bo  to  do»  paas  any  ordinance  making 


penal  the  buying  of  alcoholic  liquors  from  one 
lawfully  authorized  to  sell  the  same,"  and 
that  it  therefore  followed  "that  the  reception 
by  the  purcliaser  of  liqudr  so  bought  is  not 
an  act  which  can  be  legitimately  dealt  with 
by  the  authorities  of  a  municipal  corporation 
as  an  act  within  the  police  power  of  the  state, 
in  the  absence  of  express  power  so  to  do." 
In  that  case,  as  we  have  seen,  the  monlcipal 
authorities  undertook  to  prohibit  the  recep- 
tion, in  Cartersville,  of  liquors  lawfully  pur- 
chased elsewhere;  and  it  was  held  that  this 
could  not  be  done.  In  the  present  case,  if 
we  construe  the  ordinance  in  questi<m  as  be- 
ing prohibitory  in  its  purpose,  the  municipal 
authorities  of  Lawrenceville  have  undertaken 
to  prohibit  the  delivery  in  that  city  of  liquors 
lawfully  purchased  elsewhere.  It  is  obvious 
that  under  the  decision  in  the  Cartersville 
Case  they  could  not  lawfully  do  this,  for  to 
prevent  the  delivery  would  be  to  prevent  the 
reception,  as  the  one  can  not  occur  wltiioiit 
the  other. 

Another  of  the  sections  of  the  city  charter 
invoked  to  sustain  the  validity  of  the  ordi- 
nance is  section  48  (page  606),  the  language 
of  which  is  as  follows:  "That  said  mayor 
and  council  shall,  in  the  exercise  of  their 
police  powers,  have  full  power  and  authority 
to  pass  such  ordinances  as  they  may  think 
proper  to  more  efFectually  prohibit  the  illegal 
sale  of  spirituous,  vinous,  malt  or  intoxicating 
liquors  within  the  corporate  limits  of  the 
city  of  Lawrenceville,  and  to  that  end  may 
provide  ordinances  punishing  any  person  or 
persons  keeping  in  said  dty  spirituous,  vinous, 
malt  or  intoxicating  liquors  for  illegal  sale." 
The  contention  that  tills  section  of  the  city 
charter  conferred  upon  the  municipal  author- 
ities power  and  authority  to  pass  the  ordi- 
.  nance  in  question  scarcely  deserves  serious 
discussion.  The  ordinance  does  not  deal  with 
the  sale  of  Intoxicating  liquors  within  the 
limits  of  the  city,  nor  with  the  keeping,  in 
the  city,  of  such  liquors  for  sale.  It  is  ad- 
mitted that  the  sale  of  such  liquors  within 
the  dty  of  Lawrenceville,  or  elsewhere  in 
the  county  of  Guinnett  is  prohibited  by  law ; 
and  the  manifest  purpose  of  the  ordinance, 
construed  as  an  effort  to  exercise  the  police 
power,  was  to  prevent  the  delivery  in  Law- 
renceville of  liquors  lawfully  purchased  out- 
side of  Guinnett  county.  The  other  sections 
of  the  municipal  charter  which  are  Invoked 
to  support  the  ordinance  are  sections  28  and 
80  (pages  498,  499);  and  here  the  effort  is 
to  uphold  the  ordinance  as  a  valid  exercise 
of  the  power  of  the  munidpal  authorities  to 
Impose,  and  enforce  the  payment  of,  license 
taxes  upon  any  business,  profession,  or  vo- 
cation carried  on  within  the  city.  The  first 
of  these  sections  provided  "that  said  mayor 
and  coundl  shall  have  full  power  and  author- 
ity to  require  any  person,"  etc.,  "engaged  In 
or  carrying  on,  or  who  may  engage  in  or  carry 
on,  any  trade,  business,  calling,  vocation  or 
profession  within  the  corporate  limits  of  said 
dly,    ^    ^    ^    to  obtain  license  to  carry  on. 
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such  bosiness  or  profession  and  pay  for  such 
^  *  *  license  snch  amount  as  the  mayor 
and  council  may  by  ordinance  prescribe."  It 
alao  provides  that,  ''Said  mayor  and  ooundl 
may  provide  by  ordinance  for  the  punish- 
ment*' of  any  one  "required  to  pay  such 
license,  who  [^igages]  in  or  [offers]  to  engage 
in  such  business  or  occupation  before  paying 
such  tax,  or  taking  out  such  license.'*  Sec- 
tion SO  confers  upon  the  municipal  authorities 
power  to  Ucense  billiard  tables,  theatrical 
companies,  and  other  enumerated  things,  to 
place  a  tax  upon  brokers,  and  to  regulate 
markets,  etc,  auctioneers,  itinerant  traders, 
etc.,  and  concludes  as  follows :  "Also  all  so- 
licitors or  canvassers,  selling  goods  or  wares 
by  sample  at  retail  to  consumers;  and  all 
other  establishments,  businesses,  calling  or 
vocations  which  under  the  Constitution  and 
laws  of  this  state  are  subject  to  taxes."  The 
power  claimed  fbr  the  city  under  section  28 
is  the  power  to  impose  a  license  tax  upon 
every  person,  etc.,  "who  may  engage  in  or 
carry  on,  any  trade,  business,  calling,  voca- 
tion or  profession  within  the  corporate  limits 
of  said  dty" ;  and  the  power  relied  on  under 
section  30  is  the  power  to  impose  such  a  tax 
upon  all  "establishments,  businesses,  callings 
and  vocations  which  under  the  Constitution 
and  laws  of  this  state  are  subject  to  taxa- 
tion," 

It  is  clear  that  the  mere  delivery  by  a 
common  carrier  of  goods  of  a  particular 
class  to  the  consignees  to  whom  they  have 
been  shipped  is  not  a  trade,  profession,  or 
establishment  Is  it  a  business,  calling  or 
vocation?  We  think  not  It  is  termed  in 
the  ordinance  in  question  a  business,  and  the  | 
effort  is  made  to  tax  it  as  such.  But  it  seems 
very  clear  to  us  that  the  mere  delivery  of 
goods  of  a  particular  class  at  the  point  of 
destination  by  a  common  carrier  to  the  conr 
signee  of  such  goods  is  not  a  business  engaged 
in  by  the  carrier,  but  a  mere  incident  to  the 
carrier's  business.  In  and  of  itself,  it  is  no 
more  a  business  than  is  the  measuring  of 
calico,  homespun,  or  silk  by  a  retail  dry 
goods  merchant  when  he  sells  the  same  to 
his  customers,  or  the  delivery  by  such  a  mer^ 
chant  of  the  cloth  to  the  purchaser  thereof, 
a  businees  conducted  by  him.  It  is  no  more 
a  calling  or  vocation  than  is  the  mere  de- 
livery of  shoes  by  a  shoemaker,  or  plows  by 
a  blacksmith,  to  the  customer  for  whom  the 
shoemaker  or  the  blacksmith  has  made  them. 
It  is  but  a  fragmentary  part  of  the  business 
of  the  carrier.  If  the  city  has  the  power  to 
arbitrarily  declare  that  the  mere  delivery  by 
a  railroad  or  express  company  of  intoxicating 
liquors,  within  its  limits,  is  a  business,  and 
to  impose  a  license  tax  upon  it  as  such,  then 
it  must  necessarily  have  the  power  to  deal 
in  a  like  manner  with  the  mere  delivery  by 
such  carriers  of  each  and  every  other  class 
of  goods  transported  by  them  for  the  public 
Under  such  a  construction  of  the  city's  power 
to  tax  a  business,  it  could  separately  tax,  as 
a  separata  business^  the  delivery  by  a  oommon 


carrier  of  dry  goods,  of  shoes,  of  drugs,  of 
hardware,  and  so  on  and  on,  through  the 
vast  variety  of  goods  handled  by  the  carrier, 
making,  for  the  purposes  of  taxation,  a  sepa- 
rate business  of  the  delivery  of  each  variety 
of  goods.  Further,  if  the  city  can,  for  the 
purposes  of  taxation,  make  a  separate  busi- 
ness of  the  mere  delivery  of  a  particular 
kind  of  goods  by  a  common  carrier,  it  can 
make  a  separate  business  of  every  other  in- 
cident involved  in  the  carrier's  handling  of 
such  goods,  within  the  incorporate  limits. 
Vov  instance^  it  could  make  a  separate  busi- 
ness of  the  receiving  for  shipment  of  each 
variety  of  goods,  another  of  the  mere  keeping 
of  each  kind  of  goods  until  transported  or  de- 
livered, and  still  another  of  the  transport- 
ing, within  the  limits  of  the  municipality,  of 
each  kind  of  goods  to  or  from  the  warehouse 
or  storeroom  of  the  carrier.  Under  this  con- 
struction of  the  power  of  the  city  to  tax  a 
business,  there  would  be  practically  no  limit 
whatever  to  the  divisions  and  subdivisions 
^hich  it  might  make  of  a  common  carrier's 
business  for  the  purpose  of  taxation.  Where 
a  municipality  is  simply  given  the  power  to 
impose  a  license  tax  upon  a  business,  it  can- 
not divide  such  business  into  its  constituent 
elements,  parts  or  incidents  and  levy  a  sepa- 
rate tax  on  each  or  any  element,  part  or 
incident  thereof. 

The  case  of  Hewin  v.  Atlanta,  121  Ga.  723, 
49  S.  B.  766,  67  L.  IL  A.  795,  is  dhrectly  in 
point  here.  There  it  was  held:  "(1)  That 
the  furnishing  of  trading  stamps  by  a  mer- 
chant to  his  customers  did  not  constitute  a 
business  separate  and  distinct  from  that  of 
selling  merchandise,  but  was  merely  an  in- 
strumentality in  or  incident  to  that  business, 
being  in  its  nature  incapable  of  such  separate 
existence  as  to  oonstitute  of  itself  a  business 
in  either  a  commercial  or  legal  sense.  (2) 
That  authority  in  a  municipal  charter  *to 
make  Just  and  proper  classification  of  busi- 
ness for  taxation,'  and  *to  classify  business 
and  arrange  the  various  businesses,  trades 
and  professions  carried  on  in  said  city  into 
such  classes  of  subjects  for  taxation  as  may 
be  Just  and  proper,'  did  not  authorize  the 
passage  of  an  ordinance  separating  from  the 
business  of  selling  merchandise  the  incident 
of  furnishing  trading  stamps  for  the  purpose 
of  increasing  the  sale  of  merchandise  and 
classifying  the  furnishing  of  such  stamps 
as  a  separate  business  subject  to  taxation. 
(3)  That  whether  the  furnishing  of  the  trad- 
ing stamps  be  treated  as  a  gift  or  as  a  part 
of  the  contract  of  sale  of  the  merchandise 
which  is  delivered  at  the  time  the  stamps 
are  furnished,  the  furnishing  of  the  stamps 
does  not  constitute  a  business  subject  to  be 
taxed  under  charter  authority  to  classify  and 
tax  business.  (4)  That  the  word  'business'  in 
a  commercial  or  legal  sense  means  something 
done  or  carried  on  for  a  livelihood,  profit 
or  the  like."  If  the  city  of  Atlanta  which  not 
only  "has,"  to  quote  the  language  of  Mr. 
Justice  Cobb  in  the  opinion  in  that  case^  "au- 
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thority  under  its  charter  to  impose  a  tax 
upon  any  person  carrying  on  *any  trade, 
business,  calling,  or  avocation,  or  profession' 
within  the  dty,"  but  "has  also  power  to 
classify  business,  and  arrange  the  various 
businesses,  trades,  and  professions  carried  on 
in  said  ci^  into  such  classes  of  subjects  for 
taxation  as  may  be  just  and  proper,"  could  not, 
for  the  purpose  of  taxation,  make  a  separate 
business  of  a  mere  incident  to  the  business 
of  a  retail  merchant,  it  necessarily  follows 
that  the  city  of  Lawrencevllle  cannot,  under 
the  power  granted  in  its  charter,  make  a 
separate  business  of  the  mere  delivery  by  a 
common  carrier  of  a  particular  class  of  goods 
and  levy  a  license  tax  thereon.  Under  the 
view  we  take  of  the  case  it  is  unnecessary  to 
discuss  the  question  as  to  the  power  of  the 
municipality  of  Lawrencevllle  to  make  a  rea- 
sonable and  proper  classification  of  the  busi- 
ness of  commou  carriers  for  the  purpose  of 
taxation.  The  ordinance  of  the  city  of  Law- 
rencevllle involved  In  this  case  is  void,  as  the 
municipality  had  no  power,  under  its  charter, 
to  enact  it  Having  reached  this  conclusion, 
for  the  reasons  above  given,  it  is  unneces- 
sary for  us  to  determine  whether  the  ordi- 
nance is,  as  contended  by  the  defendant  in 
error,  violative  of  the  interstate  commerce 
clause  of  the  Constitution  of  the  United 
States. 

The  express  company,  however,  contends 
that  even  if  the  municipal  ordinance  in  ques- 
tion be  invalid,  it  can  elect  to  obey  it,  and 
refuse  to  accept,  at  its  office  in  the  city  of 
Atlanta,  shipments  of  intoxicating  liquors 
consigned  to  the  owners  thereof  at  Lawrence- 
vllle. As  was  said  by  Mr.  Justice  Little,  in 
Southern  Express  Ck)mpany  v.  State,  107  Ga. 
670,  672,  S3  S.  E.  637,  638,  46  L.  R.  A.  417, 
73  Am.  St  Rep.  146 :  •*The  plaintifT  in  error 
Is  a  common  carrier,  and  as  such  is  bound  to 
receive  and  transport  articles  and  property 
offered  it  for  shipment  under  reasonable 
rules  and  regulations.  In  the  case  of  Fears 
V.  State,  1012  Ga.  274,  29  S.  E.  463,  this  court 
held  that,  notwithstanding  the  local  option  liq- 
uor law  was  in  force  in  a  particular  county,  a 
right  of  property  in  spirituous  and  malt  liq- 
uors existed  in  that  county.  Being  prop- 
erty. It  was,  under  existing  law,  the  duty  of 
a  common  carrier  to  receive  and  transport 
it  for  a  reasonable  hire,  according  to  the 
direction  of  the  owner  or  sender  of  the  same, 
unless  such  transportation  has  been  prohibit- 
ed by  the  lawmaking  power.  •  •  •  The 
lawmaking  power  of  this  state  has  not  yet 
seen  proper  to  declare  the  transportation  of 
liquors  by  common  carriers  illegal;  and  in- 
asmuch as  rights  are  vested  in  liquors,  just 
as  they  are  In  any  other  property,  it  is,  in 
the  absence  of  such  a  statute  as  we  have  in- 
dicated, the  public  duty  of  the  carrier  to 
receive  and  transport  liquors."  Such  being 
the  public  duty  of  the  carrier,  it  cannot  law- 
fully decline  to  discharge  it,  by  electing  to 
•bey  an  invalid  municipal  ordinance,  instead 
of  tba  valid  and  peremptory  law  of  the  stata 


wnlch  imposes  upon  it  such  public  duty.  U 
cannot  escape  the  force  of  the  living  law 
of  the  land  by  taking  refuge  behind  a  life- 
less municipal  ordinance. 

The  court  below  did  not  err  in  granting 
the  mandamus  absolute,  and  the  judgment 
complained  of  is  affirmed.  All  the  Justices 
concur. 

COBB,  P.  J.  I  concur  in  the  judgment, 
but  cannot  agree  to  all  of  the  reasoning  of 
tne  Chief  Justice.  I  do  not  think  that  the 
ordinance  in  question  seeks  to  tax  merely 
the  act  of  delivering  articles  mentioned  in 
the  ordinance.  It  seems  to  me  that  a  proper 
construction  of  the  ordinance  is  tliat  an  oc- 
cupation tax  is  levied  upon  persons  engaged 
in  the  business  of  carriers,  who  in  that  capa- 
city transport  into  the  ci^  of  Lawrencevllle 
and  there  deliver  articles  of  the  character 
mentioned  in  the  ordinance.  It  is  true  that 
the  ordinance  declares  it  to  be  unlawful  *^ 
deliver  or  cause  to  be  delivered"  the  articles 
of  the  character  mentioned;  but  I  do  not 
think  that  the  word  "deliver"  there  is  to  be 
construed  in  its  limited  sense,  the  mere  final 
act  of  transportation,  but  the  ordinance  con- 
strued as  a  whole  is  an  effort  to  impose  an 
occupation  tax  upon  all  persons  engaged  in 
the  business  of  transporting  intoxicating  liq- 
uors into  the  town  of  Lawrencevllle. 

I  fully  concur  with  what  has  been  said  by 
the  Chief  Justice  as  to  the  ordinance  not 
being  justified  under  the  police  power.  The 
ordinance  not  being  authorized  under  the 
police  power,  it  is  therefore  to  be  determined 
whether  it  can  be  justified  under  the  taxing 
power.  The  charter  of  the  city  of  Lawrence- 
vllle in  broad  terms  authorizes  the  imposi- 
tion of  an  occupation  tax  upon  persons  en- 
gaged in  business  in  that  city.  The  authori- 
ty to  impose  an  occupation  tax  carries  with 
it  the  authority  to  classify  the  occupations 
for  taxation.  City  Council  of  Augusta  y. 
Clark  &  Co.,  124  Ga.  254,  52  S.  E.  SSL 
In  exercising  the  power  of  classification  the 
city  authorities  must,  however,  be  reasonable, 
and  an  arbitrary  or  unreasonable  classifica- 
tion will  not  be  permitted,  and  the  court  will 
declare  invalid  a  tax  upon  a  given  class  when 
the  classification  is  palpably  arbitrary  and 
unreasonable.  The  ordinance  in  question 
deals  with  the  occupation  of  carriers.  It 
has  been  held  that  a  municipal  corporation, 
under  a  general  power  to  levy  occupation 
taxes,  cannot  impose  an  occupation  tax  upon 
what  is  known  as  a  commercial  railroad,  as 
distinguished  from  a  street  railroad.  City 
Council  of  Augusta  v.  Central  Railroad,  78 
Ga.  119.  I  do  not  think  that  this  decision 
is  sound,  but,  of  course,  it  must  be  respected 
as  the  law  nhtil  it  is  overruled.  I  see  no 
reason  why  a  municipal  corporation,  under 
a  general  power  to  levy  occupation  taxes, 
cannot  levy  an  occupation  tax  upon  commer- 
cial railroad  companies  engaged  in  the  busi- 
ness of  common  carriers  in  the  city,  just  as 
theiy  levy  an  occupation  tax  upon  telegraph, 
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telephone,  and  similar  companies.  Tbe  city 
of  Lawrenceville  midoubtedlj  has  pow^  to 
impose  an  occupation  tax  upon  carriers,  sub- 
ject only  to  the  restrictions  imposed  by  the 
decision  above  referred  to.  They,  therefore, 
have  the  right  to  classify  carriers  for  the 
purpose  of  taxation.  They  may  place  com- 
mon  carriers  in  a  class  to  themselves,  and 
carriers  other  than  common  carriers  in  an- 
other class,  and  possibly  might  make  a  fur- 
ther subdivision  of  the  general  business  of 
carriers.  When  they  are  dealing  with  the 
subject  of  common  carriers,  it  certainly 
would  not  be  unreasonable  to  place  common 
carriers  of  goods,  common  carriers  of  pas- 
sengers, and  common  carriers  of  live  stock 
in  different  classes.  There  would  be  nothing 
unreasonable  or  arbitrary  about  such  a  clas< 
siflcatlon,  because  it  is  a  classification  that 
not  only  the  law,  but  the  commercial  world, 
recognizes  as  Just  and  reasonable.  But  if 
it  put  Into  one  class  common  carriers  of 
goods,  how  much  further  can  the  classifica- 
tion extend?  Can  they  divide  this  class  into 
subordinate  classes  of  carriers  of  liquors, 
carriers  of  dry  goods,  carriers  of  hardware, 
etc.?  If  so.  In  any  dty  where  a  common  car- 
rier is  engaged  in  business  a  separate  tax 
upon  such  a  carrier  for  every  character  of 
good«  known  to  the  commercial  world  could 
be  Imposed,  and  a  tax,  although  small  and 
insignificant  In  amount  on  each  class  of 
goods,  would  in  many  places  amount  to  a 
confiscation  of  the  entire  earnings  of  the  car- 
rier derived  from  the  business  going  to  that 
place.  I  do  not  think  that  a  classification 
further  than  Into  the  three  great  classes 
known  to  the  law  and  the  commercial  world 
would  be  reasonable  and  proper,  and  to  allow 
the  classification  to  extend  further  would 
be  placing  into  the  hands  of  a  municipal  cor- 


poration a  power  that  it  cannot  be  presumed 
that  the  General  Assembly  ever  intended 
should  pass  to  the  subordinate  public  cor- 
porations of  the  state  under  a  general  power 
to  impose  a  tax  upon  occupations. 

The  ordinance  in  question  imposes  a  tax 
!q;K>n  carriers  of  liquors  and  makes  this  a 
business.  A  person  engaged  In  the  business 
of  carrying  liquors  into  the  town  of  Law- 
renceville and  in  no  other  business  could  be 
compelled  to  pay  the  tax.  But,  applied  to  a 
common  carrier  who  is  not  only  engaged  in 
carrying  all  the  legitimate  articles  of  com- 
merce, but  is  compelled  by  law  to  receive  for 
shipment  all  of  such  articles,  an  ordinance 
requiring  that  a  common  carrier  should  pay 
a  tax  for  the  privilege  of  carrying  this  one 
class  of  the  articles  transported  by  it,  and 
a  very  small  class  compared  to  the  entire 
business  of  the  company,  is  unreasonable 
and  arbitrary,  and  should  be  dedared  void 
for  want  of  power  in  the  dty  to  enact  the 
ordinance  providing  for  it,  in  so  far  as  it 
attempts  to  levy  a  tax  upon  a  conmion  carrier 
of  goods. 

CANDLER,  J.  (specially  concurring.)  In 
my  opinion,  it  is  Inmiaterial  whether  the 
ordinance  in  question  is  valid  or  not  The 
Southern  Express  Company  is  a  common  car- 
rier, and,  r^ardless  of  the  ordinance  of  the 
town  of  Lawrenceville,  it  must  accept  the  liq- 
uor, carry  it  to  its  destination,  and  deliver 
It  to  the  consignee.  Tliis  being  expressly 
held  by  the  opinion  of  the  Chief  Justice,  I 
think  that  it  will  be  proper  to  deal  with  the 
validity  of  the  ordinance  in  question  only 
when  it  is  properly  brought  in  question  by 
the  party  who,  under  Its  provisions,  is  re- 
quired to  pay  the  license  fee. 
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PRIDE  V.  STATE. 

(Supreme  Court  of  Georgia.    Feb.  15,  1908.) 

ROBBKBY— iNSTRXJCTI  ONB. 

On  the  trial  of  one  charged,  under  th« 
Penal  Code  1895,  §  151,  with  robbery  by  force 
and  intimidation,  it  is  error  to  charge  the  pro- 
visions of  the  amendment  to  that  section  (Acts 
1903,  p.  43),  declaring  that  the  sudden  snatch- 
ing, taking,  or  carrying  away  any  money,  etc., 
from  the  owner  or  person  in  possession  thereof, 
without  the  consent  of  the  owner  or  person  In 
control  thereof,  shall  also  be  robbery. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Pulton  Comif 
ty;  L.  S.  Roan,  Judge. 

Jesse  Pride  was  convicted  of  robbery,  and 
brings  error.    Reversed. 

Robt  L.  Rogers,  for  plaintifl  In  error. 
C.  D.  Hill,  Sol.  Gen.,  for  the  State. 

FISH,  C.  J.  Jesse  Pride  was  Indicted  for 
robbery.  The  indictment  charged  that  on  ft 
given  day,  In  Fulton  county,  he  "did,  from 
the  person  of  Mrs.  B.  F.  Allen,  wrongfully, 
fraudulently,  by  force  and  intimidation, 
violently  take,  without  the  consent  of  her, 
the  said  Mrs.  B.  F.  Allen,  and  with  intent 
to  steal  the  same,  four  dollars  and  forty- 
four  cents  in  money,"  etc.  On  the  trial 
Mrs.  Allen  testified  that  the  accused  came 
to  her  and  her  husband,  in  Fulton  county, 
estensibly  for  the  purpose  of  buying  butter 
from  them,  and  asked  If  they  could  change  a 
five-dollar  bill.  She  said:  '1  first  told  him 
we  could  not;  but  I  counted  the  money  and 
said,  Tes;  I  believe  I  can.'  And  I  had  it  in 
my  hand  and  went  to  hand  It  to  him,  and  he 
had  the  five  in  his  hand,  and  I  thought  he 
was  going  to  hand  it  to  me,  but  he  just 
grabbed  mine  and  ran.  Of  course,  he  hurt 
my  hand.  He  scratched  my  hand."  The 
court,  in  charging  the  jury,  read  section  151 
of  the  Penal  Code  of  1895,  which  is  as  fol- 
lows: "Robbery  is  the  wrongful,  fraudulent 
and  violent  taking  of  money,  goods  or  chattels 
from  the  person  of  another  by  force  or  in- 
timidation, without  the  consent  of  the 
owner."  He  then  instructed  the  jury  that 
this  section  had  been  amended  by  the  act  of 
August  6,  1903,  and  then  read  to  them  the 
amendment,  which  added  to  such  section 
the  following:  "Or  the  sudden  snatching, 
taking  or  carylng  away  any  money,  goods, 
chattels,  or  anything  of  value  from  the 
owner  or  person  in  possession  or  control  there- 
of." The  accused  was  found  guilty,  and 
thereupon  moved  for  a  new  trial;  one  of  the 
grounds  of  the  motion  being  that  the  court 
erred  in  giving  in  charge  the  amendment 
to  section  151  of  the  Penal  Code  of  1896, 
because  the  provisions  of  such  amendments 


were  not  applicable  to  the  charge  in  the 
indictment  A  new  trial  was  refused,  aiu| 
the  accused  excepted. 

Section  161  of  the  P«ial  Code,  prior  to  iti 
amendment  by  the  act  of  1003,  define4 
two  grades  of  robbery,  viz.,  robbery  by  force, 
and  robbery  by  intimidation.  Long  v. 
State,  12  Ga.  29a  In  Spencer  v.  State,  lOQ 
6a.  692,  32  S.  E.  840,  it  was  held,  in  accord- 
ance with  previous  decisions  of  this  court: 
''Suddenly  snatching  a  purse,  with  intent 
to  steal  the  same,  from  the  hand  of  another, 
without  using  intimidation,  and  where  there 
is  no  resistance  by  the  owner,  or  injury  to 
his  person,  does  not  constitute  robbery.'* 
This  decision  was  rendered  in  1898»  and  was 
followed  in  Jackson  v.  State,  114  Ga.  826,  40 
8.  E.  1001«  88  Am.  St  Rep.  00,  the  decision 
In  which  was  rendered  in  1002.  In  1903 
section  161  of  the  Penal  Code  of  1896  was 
amended  so  as  to  make  that  section  read 
as  follows:  "Robbery  is  the  wrongful,  fraud- 
ulent and  violent  taking  of  m<mey,  goods  or 
chattels  from  the  person  of  another  by  force 
or  Intimidation,  without  the  consent  of  the 
owner,  or  the  sudden  snatching,  taking  or 
carrying  away  any  money,  goods,  chattels  or 
anything  of  value  from  the  owner  or  person 
in  possession  or  control  thereof,  without  the 
consent  of  the  owner  or  person  in  possession 
or  control  thereof."  Acts  1008,  p.  43.  This 
amendment  added  another  distinct  grade  of 
robbery  to  the  two  which  had  previously 
existed  under  the  laws  of  this  state.  While 
all  three  of  the  grades  of  that  offense  now 
provided  for  may  be  charged  in  the  same 
indictment,  manifestly  it  is  not  proper,  where 
only  one  grade  is  charged,  to  instruct  the 
jury  as  to  the  law  applicable  to  the  other 
two  grades;  and,  of  course,  it  is  equally 
Improper,  where  two  of  the  grades  only  are 
charged  in  the  indictment,  to  instruct  the 
jury  as  to  the  other  grade.  No  citation  of 
authority  is  required  to  support  this  plain 
legal  proposition.  It  is  also  manifest  that 
if  in  a  case  where  the  indictment  charges  only 
two  of  the  grades  the  court  gives  in  charge 
to  the  jury  the  law  applicable  to  the  other, 
which  is  not  covered  by  the  indictment,  and 
the  evidence  introduced  upon  the  trial  is 
such  that  the  accused  was  likely  injured  by 
such  erroneous  instruction,  it  is  cause  for  a 
new  trial.  The  charge  of  the  court  complain- 
ed of  in  the  present  case,  in  view  of  the  evi* 
deuce  as  to  how  the  money  was  taken  from 
Mrs.  Allen,  was  certainly  calculated  to  prej- 
udice the  accused,  who  was  entitled  to  be 
tried  for  the  offense  of  robbery  only  as  it 
was  charged  in  the  indictment 

The  judgment  refusing  a  new  trial  must 
therefore  be  reversed.    All  the  Justices  concur. 
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COLLINS  et  al.  v.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  15.  1906.) 

1.  Cbiminal  Law— N«w  TBiAii— AmDAVir  iw 
Rebuttal. 

Where,  on  the  hearing  of  a  motion  for  a 
new  trial,  the  movant  tenders  affidavits  as  to 
.  certain  newly  discovered  evidence,  it  is  not  er- 
ror for  the  court  to  grant  the  Solicitor  General 
time  to  procure  an  affidavit  in  rebuttal  from  a 
nonresident  witness,  and,  after  such  affidavit  is 
obtained,  to  consider  it  in  passing  upon  that 
ground  of  the  motion  which  is  based  on  newly 
discovered  evidence. 

[Ed.  Note. — For  cases  in  point,  see  .voL  15, 
Gent   Dig.  Criminal  Law,  S  2402.] 

2.  Saue — GBonKDa. 

It  Is  not  cause  for  a  new  trial  that  the  wit- 
ness upon  whose  testimony  the  state  relied  had 
made,  since  the  trial,  a  statement  contradictory 
to  his  testimony.  Jordan  v.  State  (decided  De- 
cember 21,  ie05)  52  S.  B.  768. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IB, 
Oent.  Dig.  Criminal  Law,  H  2309,  2316,  2381- 
2334.] 

8.   Sa1£B— SUFFIOIBNCT  OF  EVIDENCE. 

The  evidence  authorized  the  verdict,  which 
is  approved  by  the  trial  judge,  and  there  was 
no  abuse  of  discretion  in  overroling  the  motion 
for  a  new  trial. 
(Syllabus  by  the  Court) 

Error  ftom  Superior  Court,  Fulton  County; 
Lb  S.  Roan,  Judge. 

C  B.  Collins  and  others  were  oonvicted 
of  crime,  and  bring  error.    Affirmed. 

Robt  L.  Rogers,  for  plaintiffs  In  error.  CL 
D.  Hill,  Sol.  Gen.,  for  the  State. 


EVANS,  J.    Judgment  affirmed. 
Justices  concurring. 


AU  tlie 


(U4  Qa.  68S) 

RAILROAD   COMMISSION   OF  GEORGIA 

▼.  PALBfER  HARDWARE  CO. 

(Supreme  Court  of  Georgia.    Jan.  9,  1906.) 

1.  Ebbos,  Wbit  ov^Bn^L  or  Exceptions— 
Delay  in  f^ino— Effect. 

Where  an  injunction  was  granted  on 
August  16,  19(KS,  and  the  presiding  judge  left 
the  state  on  the  same  day,  and  did  not  return 
until  after  the  lapse  of  more  than  20  days,  and 
where  the  plaintiffs  in  error  sought  to  tender 
the  bill  of  exceptions  in  due  time,  and  after 
the  return  of  the  judge  he  certified  it  at  the 
earliest  possible  date,  stating  the  cause  of  the 
delay,  and  the  plaintiffs  in  error  were  without 
fault,  the  writ  of  error  will  not  be  dismissed. 
[Ed.  Note. — For  cases  in  point  see  vol.  2Xf 
Cent  Dig.  Exceptions,  Bill  of,  %  72^.] 

2.  Same— Cases  Ovebbxtlxd. 

The  decision  in  Jackson  ▼.  State,  18  8.  B. 
558,  93  Ga.  216,  and  Gibson  v.  Thornton,  26 
8.  E.  78,  99  Ga.  647,  reviewed  and  reversed. 
Markham  v.  Huff,  72  Ga.  106,  distinguished. 
8.  Venxtk— Action   Agaiitbt   Raiukoad   and 

RAHiBOAD   ComnSBIONEBS. 

Certain  dealers  in  stoves,  plates,  etc.  In 
Savannah  filed  an  equitable  petition  against  the 
railroad  commissioners  of  the  state  and  cer- 
tain railroad  companies.  It  was  alleged  that 
the  commissioners  had  issued  a  circular  fixing 
freight  rates  which  the  railroads  should  charge 
on  articles  of  the  character  mentioned,  from 
Atlanta  to  various  other  places  in  the  state; 
that  these  rates  were  so  low  that  they  discrimi- 
nated in  favor  of  Atlanta  shippers  against 
those  in  Savannah  shipping  in  the  same  plaoM 
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under  like  circumstances;  that  this  was  done 
under  a  policy  of  discrimination  on  the  part 
of  the  commissioners  for  that  purpose;  that 
they  considered  interstate  rates  for  freii^ht  in 
fixing  interstate  rates;  and  that  the  railroad 
companies  would  obey  the  commissioners  and 
charge  the  reduced  rates  from  Atlanta  with- 
out dianging  the  rates  previously  existing  from 
Savannah.  By  amendment  it  was  alleged  that 
the  lower  rates  had  been  by  the  commissioners 
made  to  apply  to  shipments  from  Rome,  Dalton, 
and  Roi^kmart.  None  of  the  railroad  commis- 
sioners lived  in  Chatham  county  where  the 
proceeding  was  instituted,  but  in  other  counties 
of  the  state;  and  only  one  of  the  railroad  com- 
panies had  its  main  office  there.  An  injunction 
was  prayed  against  the  commissioners  and  the 
railroad  companies.  Held  that,  on  demurrer  by 
the  commissioners  to  the  jurisdiction,  it  was 
error  for  the  judge  of  the  superior  court  of 
Chatham  county  to  entertain  jurisdiction  and 
grant  the  injunction  prayed. 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Oent  Dig.  Venue,  S  20.] 

4.  Sahb— Pbopeb  Venue. 

The  action,  if  meritorious,  should  have 
been  brought  in  the  county  where  one  or  more 
of  the  railrqad  commissionezB  resided. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Venue,  S  20.] 

6.  ElBBOB,  Wbit  of-— Questions  Retiewablk 

—Decision  Not  Necessabt. 

As  the  superior  court  of  Chatham  county 
was  without  jurisdiction  to  pass  on  the  merits 
of  the  questions  Involved  (the  point  having  been 
duly  made  by  the  commissioners),  and  the  grant 
of  an  injunction  was  therefore  error,  this  court 
will  not  now  pass  on  the  reasons  given  by  the 
presiding  judge  for  such  grant,  or  discuss  the 
question  whether.  If  the  court  had  had  juris- 
diction, the  judge  could  have  granted  an  in- 
junction in  such  a  case. 

[Ed.  Note. — ^For  cases  in  point,  see  yoL  8, 
Oent  Dig.  Appeal  and  Error,  §  8332.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; Geo.  L.  Cann,  Judge. 

Suit  by  the  Palmer  Hardware  Company 
against  the  Railroad  Commission  of  Georgia. 
There  was  a  decree  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Jno.  C.  Hart,  Atty.  Gen.,  and  Ellis,  Wim- 
blsh  A  Ellis,  for  plaintiff  in  error.  Cann  A 
Barrow,  Lawton  A  Cuningham,  J.  Randolph 
Anderson,  OsbcMrne  &  Lawrence,  W.  L.  Clay, 
and  Wm.  Garrard,  for  defendant  in  error. 

LUMPKIN,  J.  1,  2.  The  injunction  was 
granted  on  August  18,  1905.  The  bill  of  ex- 
ceptions was  certified  on  October  7th,  the  pre- 
siding judge  adding  to  his  certificate  the  fol- 
lowing statement:  ''I  further  certify  that  I 
left  the  state  of  Georgia,  on  the  afternoon 
of  August  It^  1905,  and  did  not  return  until 
September  29,  1906 ;  that,  owing  to  necessary 
corrections  and  the  public  business,  this  Is 
the  earliest  date  upon  which  the  bill  of  ex- 
ceptions could  be  signed  by  me  within  the 
state  of  Georgia.  This  October  7,  1905.  The 
bill  of  exceptions  was  handed  the  sheriff  of 
Chatham  county  for  me  on  September  1, 
1905."  If  the  decision  in  Jackson  v.  State, 
93  Ga.  2ie,  18  S.  E.  558,  and  that  in  Gibson 
v.  Thornton,  99  Ga.  647,  28  S.  B.  78,  should 
be  followed*  the  certificate  must  be  he<xd  to 
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bave  becD  signed  too  late,  and  the  writ  of 
srror  must  be  dismissed.  In  the  first  men- 
Moned  case  it  was  held  that  the  practice  In 
reference  to  bills  of  exceptions  In  cases  of 
Injunction  had  been  made  applicable  to  crim- 
inal cases  by  the  act  of  September  7,  1891; 
that  the  certificate  most  be  signed  within  20 
flays  from  the  date  of  the  judgment  com- 
plained of;  and  that,  although  the  absence  of 
the  judge  from  the  state  caused  the  delay 
and  It  was  so  certified,  the  writ  of  error 
must  be  dismissed.  A  similar  ruling  was 
made  In  the  case  of  Gibson  t.  Thornton,  supra- 
Leave  was  asked  to  review  these  decisions, 
and  also  that  In  Marl^ham  v.  HufT,  72  Ga. 
106,  so  far  as  necessary.  The  leave  was 
granted. 

Prior  to  the  act  of  September  12, 1881  (Acts 
1880-81,  p.  114),  the  Ck)de  contained  the  fol- 
lowing section  In  regard  to  verifying  or  cer- 
tifying bills  of  exceptions  after  the  time  reg- 
ularly prescribed  therefor:  "If  the  judge 
trying  the  cause  resigns,  or  otherwise  ceases 
to  hold  his  office  as  judge,  when  the  bill  of 
exceptions  Is  tendered,  he  may  nevertheless 
sign  and  certl^;  and  If  he  should  die  before 
certifying  the  same,  or  otherwise  become  In- 
capable of  acting,  then  the  party  may  verify 
his  bill  of  exceptions  by  his  own  oath,  or 
that  of  his  attorney,  together  with  the  oath 
of  at  least  one  disinterested  member  of  the 
bar  who  was  present  at  the  trial;  and  such 
verifications  shall  operate  in  the  same  man- 
ner as  the  certificate  of  the  judge.  If  the 
judge  is  absent  from  home,  or  by  other  cas- 
ualty falls  to  certify  the  bill  of  exceptions 
within  the  time  specified  (and  without  fault 
of  the  party  tendering),  he  may  still  sign  and 
certify  as  soon  as  possible,  which  shall  be 
held  and  deemed  valid.**  Olv.  Gode  1895,  I 
6542.  This  section  provides  for  several  con- 
tingencies :  (1)  If  the  judge  trying  the  cause 
resigns,  or  otherwise  ceases  to  hold  office; 
(2)  if  he  should  die  before  certifying,  or 
otherwise  becomes  incapable  of  acting;  (8) 
if  the  judge  is  absent  from  home,  or  by  other 
casualty  falls  to  certify  the  bill  of  exceptions 
within  the  time  prescribed,  without  fault  .of 
the  party  tendering  It  It  was  held  several 
times  that  these  provisions  applied  only  to 
ordinary  bills  of  exceptions,  and  not  to  what 
are  called  "fast"  bills  of  exceptions,  such  as 
those  excepting  to  the  grant  or  refusal  of 
Interlocutory  injunctions  and  the  like.  Gray 
T.  Field,  60  Ga.  816;  Roberts  v.  Leonard,  62 
Ga.  209;  Moring  v.  Ross,  63  Ga.  808;  Hardin 
V.  Swann,  66  Ga.  244;  Sewell  v.  Edmonston, 
Id.  858.  Thereupon,  and  no  doubt  on  account 
of  those  decisions,  the  act  of  Septemb^  1% 
1881,  was  passed.  Its  caption  was :  "An  act 
to  provide  for  the  signing  and  certifying  of 
bills  of  exceptions  now  required  by  law  to  be 
signed  in  twenty  days,  after  said  twenty 
days,  In  certain  cases."  It  declared  that 
"all  the  laws  of  this  state  now  In  force,  hav- 
ing reference  to  the  signing  and  certifying  of 
bills  of  exceptions  after  the  expiration  of 
thirty  days  from  the  adjournment  of  the 


court  and  the  rendition  of  the  decision,  and 
in  case  of  the  death  of  the  judge,  shall  apply, 
so  far  as  the  same  will  conform,  to  all  bills 
of  exceptions  which  are  now  required  by  law 
to  be  signed  and  certified  in  twenty  days  aft- 
er the  rendition  of  the  decision."  This  has 
been  codified*  and  appears  in  Code  1895,  % 
5543. 

In  the  case  of  Markham  r.  Huff,  72  Ga. 
106,  no  point  was  made  as  to  the  time  when 
the  judge  certified  the  bill  of  exceptions,  but 
as  to  the  time  when  the  clerk  transmitted  the 
bill  of  exceptions  and  record  to  this  court. 
In  the  opinion  Chief  Justice  Jackson  made 
use  of  the  following  language:  "It  is  true, 
that  in  1880  an  act  was  passed  to  remedy  this 
hardship  in  case  of  the  death  of  the  judge; 
but  in  other  misadventures,  it  would  seem 
that  this  act  made  no  alteration  in  the  law, 
as  ruled  by  this  court.  In  reference  to  the 
judge's  certificate.**  But  it  is  evidence  that 
this  was  an  obiter  dictum,  and  we  think  an 
erroneous  one.  The  caption  of  the  act  of 
1881  provides  for  the  "signing  and  certifying 
of  bills  of  exceptions,**  etc  Certainly  the 
Legislature  did  not  contemplate  that  a  judge 
could  sign  and  certify  a  *'fast**  bill  of  excep- 
tions after  his  death.  In  the  event  of  death, 
verification  was  to  be  made  as  provided  In 
cases  of  ordinary  bills  of  exceptions.  "All 
the  laws,"  not  some  of  them  as  to  signing 
and  certifying  bills  of  exceptions  after  the 
lapse  of  80  days  from  the  decision  or  the  ad- 
journment of  court,  were  made  to  apply  to 
''fast"  bills  of  exceptions  after  the  lapse  of 
20  days  from  the  decision  complained  of ;  and 
also  tiie  provision  for  verification  in  case  of 
the  death  of  a  judge  was  declared  applicable. 
The  expression  "and  In  case  of  the  death  of 
the  judge**  did  not  limit  or  quallQr  all  of  the 
preceding  portion  of  the  act,  but  referred  to 
a  distinct  contingency.  This  Is  a  remedial 
act,  and  should  be  construed  liberally  to  car- 
ry into  effect  the  purpose  of  the  Legislature; 
and  in  doing  so  we  should  not  lose  sight  of 
the  trend  of  legislation  to  prevent  the  dismiss- 
al of  bills  of  exceptions  on  account  of  the  ab- 
sence of  the  judge  from  home,  or  other  cas- 
ualties affecting  him,  without  fault  of  the 
excepting  party.  At  the  same  session  of  the 
Legislature  another  act  was  passed  tending 
to  diminish  dismissals  (Acts  1880-81,  p.  123), 
now  embodied  in  Olv.  Code,  SS  5556,  5557. 
The  case  of  Jackson  v.  State,  93  Ga.  216,  18 
S.  B.  558,  cited  only  decisions  rendered  prior 
to  the  act  of  1881,  except  Markham  v.  Huff, 
72  Ga.  874,  and  made  no  reference  at  all  to 
that  act  The  decision  in  Gibson  v.  Thornton, 
99  Ga.  647,  26  S.  B.  78,  apparently  followed 
that  just  referred  to.  In  both  of  them  only 
headnotes  were  wrltt^i.  We  think  It  is 
plain  that  a  misconception  of  the  meaning  of 
the  act  of  1881  has  grown  out  of  the  obiter 
dictum  in  Markham  y.  Huff,  and  it  should 
be  corrected.  If  the  presiding  judge  Is  pre- 
vented from  signing  a  "fast"  bill  of  excep- 
tions within  20  days  from  the  date  of  the 
Judgment,  decree,  or  order  to  which  ezcep- 
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tlon  is  taken,  by  reason  of  absence  from 
home  or  other  casualty,  and  without  fault 
of  the  parties  tendering  it,  he  may  still  sign 
and  certify  as  soon  as  possible.  The  cause 
of  delay  stated  in  this  case  was  sufficient  In 
80  far  as  the  decisions  above  referred  to  con- 
flict with  the  views  here  expressed,  th^  are 
overruled.  Indeed,  in  Grace  v.  Gordon,  IIS 
Ga.  88,  88  S.  E.  404,  the  opinion  shows  dis- 
satisfaction with  them. 

8-^.  The  demurrer  was  based  on  substan- 
tially two  grounds:  That  the  superior  court 
of  Chatham  county  had  no  jurisdiction  of 
the  parties,  and  that  county  was  not  the 
proi>er  venue  of  the  suit;  and  that  the  peti- 
tion set  forth  no  cause  of  action  which  en- 
titled the  plaintiffs  to  the  relief  prayed.  The 
second  preposition  was  divided  into  several 
grounds  in  the  demurrer,  stating  the  reasons 
with  greater  specification.  Was  the  case 
properly  brought  in  the  superior  court  of 
Chatham  county,  and  could  that  court  re- 
quire all  the  defendants  to  appear  and  an- 
swer there?  None  of  the  defendants  are 
residents  of  that  county  except  the  Central 
of  Georgia  Railway  Company,  which  has 
its  main  office  there.  The  argument  that 
the  proper  venue  of  the  suit  was  in  Chatham 
county  rests  practically  on  three  positions: 
(1)  That  the  Central  of  Georgia  Railway 
Company  was  an  indispensable  party,  or,  if 
not,  then  a  necessary  party,  or  at  least  a 
proper  party;  (2)  that  injunction  was  neces- 
sary against  that  company  to  prevent  its 
obeying  the  order  of  the  railroad  commis- 
sioners and  putting  rates  prescribed  by  it 
In  the  circulars  known,  respectively,  as  Noa. 
805  and  306  into  effect  and  charging  the  re- 
duced rates  from  Atlanta  and  other  named 
places  therein  declared;  (8)  that  the  company 
named  had  an  interest  in  the  subject-matt^ 
of  the  suit,  and  this  case  is  therefore  differ- 
ent from  those  in  which  the  defendant  In 
the  county  of  whose  residence  suit  was 
brought  was  without  interest  Sometimes 
parties  to  suits  in  equity  have  been  divided 
into  three  classes — ^formal,  necessary,  and 
Indispensable  parties.  Shields  v.  Barrow,  17 
How.  139,  15  L.  Ed.  158;  Chadboume  v.  Coe, 
51  Fed.  479,  480,  2  C.  C.  A.  827;  Williams  v. 
Bankhead,  86  U.  &  563,  671,  22  L.  Ed.  184. 
Sometimes  the  words  "necessary"  and  'in- 
dispensable*' have  been  considered  synony- 
mous, and  parties  in  equity  have  been  classi- 
fied as  necessary  parties  and  proper  parties. 
Fletcher's  Eq.  PI.  &  Pr.  S  40;  Pom.  Rem. 
(2a  Ed.)  829;  Donovan  v.  Campion,  85  Fed. 
71,  29  a  C.  A.  80;  Lynoh  v.  Rotan,  39  111.  14. 
Civ.  Code,  I  4844,  states  the  rule  to  be  that 
''generally  all  persons  interested  In  the  liti- 
gation should  be  parties  to  proceedings  for 
equitable  relief."  We  need  not  enter  into  an 
extended  discussion  of  the  classes  of  parties 
to  equitable  proceedings,  or  the  correct  mode 
of  designating  theuL  The  test  for  determin- 
ing the  venue  of  an  equitable  action  in  this 
state  Is  not  made  to  depend  merely  on  the 


technical  name  given  to  the  parties  defend- 
ant 

It  will  not"  be  unprofitable  to  trace  the 
history  of  the  present  law  on  the  subject 
In  Carter  v.  Jordan,  16  G  a.  81,  82,  Benning, 
J.,  said:  "The  question  of  the  residence  of 
the  defendant,  as  affecting  the  right  of  suit 
against  him,  cannot  arise  there  [in  England], 
because  the  Court  of  Chancery  there  sits  at 
but  one  place,  and  every  person  who  can  be 
sued  at  all  has,  of  course,  to  be  sued  at  that 
place,  no  matter  where  he  resides."  See,  al- 
so, on  this  subject,  1  ban.  Ch.  Pr.  550. 
In  this  state,  where  equitable  relief  is  ad- 
ministered by  the  superior  courts,  the  effect 
of  residence  on  jurisdiction  of  the  person 
arises.  Const  1777,  art  38,  contained  the 
following  provision  as  to  the  venue  of  suits: 
''All  matters  in  dispute  between  contending 
parties,  residing  in  dfferent  counties,  shall  be 
tried  in  the  county  where  the  defendant  re- 
sides, except  in  cases  of  real  estate,  which 
shall  be  tried  in  the  county  where  such  real 
estate  lies."  Section  88,  p.  18,  Watk.  Dig. 
Const  1789,  art  8,  %  4,  jMrovides  as  follows: 
"All  causes  shall  be  tried  In  the  county 
where  the  defendant  resides;  except  in  cases 
of  real  estate,  which  shall  be  tried  in  the 
county  where  such  estate  lies;  and  in  crim- 
inal cases,  which  shall  be  tried  in  the  coun- 
ty where  the  crime  shall  be  committed." 
The  Constitution  of  1798^  as  amended  (ar- 
ticle 3,  S  1),  after  specifying  cases  in  which 
the  superior  courts  had  exclusive  jturisdic- 
tlon,  added:  "The  inferior  courts  shall  al- 
so have  concurrent  jurisdiction  in  all  civil 
cases  (except  cases  respecting  the  title  to 
lands)  which  shall  be  tried  in  the  county 
wherein  the  defendant  resides."  Provision 
was  then  made  for  cases  of  joint  obligors  or 
joint  promissors,  or  cases  against  makers 
and  indorsers  of  promissory  notes  residing 
in  different  counties.  In  Gilbert  v.  Thomas, 
8  Qa.  581,  it  was  held  that  the  words  MvU 
cases,"  thus  used,  were  not  intended  to  ap- 
ply to  or  fix  the  venue  of  equity  causes. 
This  ruling  was  repeated  In  Rice  v.  Tarver, 
4  6a.  671,  and  it  was  said:  "According  to 
the  spirit  and  analogies  of  our  Constitution 
and  laws,  and  the  usage  of  courts  of  chan- 
cery, the  inception  of  a  proceeding  in  equity 
must  be  in  some  one  county,  where,  on  ac- 
count of  the  residence  of  a  defendant,  or  on 
some  other  account,  the  court  has  jurisdic- 
tion." On  page  582,  however,  it  was  said: 
"But  because  equity  causes  are  not  within 
the  limitation  of  the  (Constitution,  it  does 
not  follow  that  a  complainant  in  equity  has 
a  rambling  commission  (to  use  the  language 
of  the  counsel  for  the  defendant  in  error)  to 
bring  his  suit  in  any  county  in  the  state 
where  he  may  choose  to  locate  it  Nor  does 
it  follow  that,  where  the  suit  is  properly  lo^ 
cated,  the  complainant  may  draw  def endantr 
out  of  their  own  counties  necessarily  and 
universally  to  answer  in  the  county  whert 
the  suit  is  brought"    As  to  following  the 
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spirit  of  the  Constitution  and  laws,  in  re- 
gard to  venue,  as  nearly  as  practicable,  and 
the  usages  of  the  courts,  in  the  absence  of 
direct  legislation  or  constitutional  provision, 
see  Jordan  v.  Jordan,  12  Ga.  77;  Carter  v. 
Jordan,  15  Ga.  76;  Jordan  y.  Jordan,  16  Ga. 
446,  452,  454,  455;  Lavender  v.  Thomas,  18 
Ga.  668  (5),  678;  Anderson  v.  Sego,  19  Ga. 
501;  Kendrick  v.  Whitfield,  20  Ga.  379; 
Wade  V.  Powell,  Id.  645;  Smith  v.  Iverson,  22 
Or.  190;  Rawson  v.  Mills,  23  Ga.  597.  Per- 
haps it  might  fairly  be  said  that  the  general 
rule  deducible  from  these  cases  was  tl^at  the 
residence  of  a  necessary  party  was  sufficient 
to  confer  Jurisdiction  or  determine  the  venue, 
although  it  was  not  always  clear,  and  doubts 
were  sometimes  expressed.  The  amended 
Constitution  adopted  in  1861  for  the  first 
time  specifically  referred  to  the  venue  of 
equitable  causes.  It  declared  that  they 
*'shall  be  tried  in  the  county  wh^re  one  or 
more  of  the  defendants  reside,  against  whom 
substantial  relief  is  prayed."  Const  1861* 
art,  4,  «  2»  par.  5  (Code  1863,  (  4977).  Tdb 
framers  of  the  Constitution  doubtless  knew 
of  the  dedsionB  above  cited*  and  were  un- 
willing to  leave  tlie  matter  as  there  de- 
termined. They  did  not,  therefore,  say  that 
equity  cases  might  be  tried  in  any  county 
where  a  proper  party  or  a  necessary  party 
resided,  or  according  to  the  usages  of  the 
courts  theretofore^  or  by  seeking  to  apply 
analogies,  but  required,  further,  that  such 
cases  should  be  tried  in  the  county  where 
one  or  more  parties  resided  against  whom 
substantial  relief  was  jMrayed.  Substance^ 
not  form  alone,  was  here  brought  into  con- 
sideration. If  analogy  to  the  requirement  in 
regard  to  cases  at  law  could  not  ordinarily 
determine  by  construction  the  venue  furth^ 
than  by  looking  to  the  question  of  proper  or 
necessary  parties  defendant,  the  Constita- 
tion  sought  to  make  the  analogy  still  closer 
by  fixing  the  venue  with  a  view  to  real  sub- 
stance. We  do  not  mean  that  there  must 
be  a  sort  of  testing  by  exact  measure,  or  that 
equity  will  resort  to  niceties  of  differences, 
as  if  it  determined  venue  by  troy  weight 
But  as  between  two  defendants  resident  in 
the  state  the  venue  should  be  in  the  county 
where  resides  that  one  against  whom  sub- 
stantial relief  is  prayed,  although  the  other 
may  be  a  proper  party  to  the  caseu  A  simi- 
lar provision  to  that  contained  in  the  Con- 
stitution of  1861  has  been  retained  in  each 
of  the  Constitutions  since  adopted,  in  1868 
and  1877.  See  Code  1873,  (  5120;  Civ.  Code 
1895,  f  5871. 

Under  this  requirement,  how  stand  the  de- 
cisions? Could  this  equitable  action  be 
brought  in  Chatham  cotmty  solely  because 
the  Central  of  Georgia  Railway  Company 
had  its  main  office  In  that  county,  and  could 
the  railroad  commissioners,  who  resided  else- 
where in  the  state,  be  required  to  answer 
there?  It  has  been  held  that  an  equitable 
petition,  brought  against  a  sheriff  and 
^thersv  to  enjoin  the  former  from  proceed- 


ing witli  the  levy  of  an  execution,  was  im< 
properly  filed  in  the  county,  of  his  residence; 
the  other  defendants,  who  were  the  owners 
of  the  execution,  not  being  residents  of  that 
county.  Dade  Coal  Co.  v.  Anderson,  108  Ga. 
809,  30  S.  B.  640;  RounsavlUe  v.  McGlnnis, 
93  Ga.  579,  21  8.  E.  123;  Woolley  v.  Georgia 
Loan  &  Trust  Co.,  102  Ga.  591,  29  S.  BI  119; 
Reynolds  &  Hamby  Co.  v.  Martin,  116  Ga. 
495,  42  S.  B.  796;  Smith  v.  Coker,  74  Ga.  390. 
Indeed,  this  was  ruled  prior  to  1861.  Mays 
V.  Taylor,  7  Ga.  238.  And  though  injunc- 
tion, standing  alone,  might  appear  to  be  sub- 
stantial relief,  and  very  necessary  relief  to 
stop  a  sale  or  levy,  yet  a  prayer  for  injunc- 
tion against  a  sheriff  was  not  considered  sub- 
stantial in  such  sense  as  to  confer  Jurlsdio 
tion  over  a  person  for  whose  benefit  the 
process  was  proceeding  and  who  resided  in 
another  county  of  the  state.  The  real  con- 
troversy was  with  liim,  and  the  substantial 
relief  sought  was  against  him.  So  an  equi- 
table petition  seeking  to  cancel  a  sherilTs  deed 
must  be  brought  in  the  county  of  the  gran- 
tee's lesidence,  though  the  sheriff  who  made 
the  deed  should  certainly  be  a  party  to  the 
proceeding  to  cancel  it  Caswell  v.  Bunch,  77 
Ga.  604 ;  Coker  v.  Montgomery,  110  Ga.  20, 35 
S.  E.  273;  Palmer  v.  Inman,  122  Ga.  226, 50  S. 
B.  86 ;  Pauik  v.  Bnslgn-Oskamp  Co.,  123  Ga. 
467,  51  S.  E.  344.  Thus  it  will  be  seen  that 
the  mere  fact  of  praying  an  injunction  against 
a  defendant  does  not,  in  all  events,  conf « 
the  right  to  file  the  equitable  petition  in  the 
county  of  his  residence,  and  to  draw  to  that 
coimty  residents  of  other  counties.  In  Town- 
send  V.  Brinson,  117  Ga.  880,  48  S.  B.  748^ 
Joint  trespassers  were  sued  in  the  county  of 
the  residence  of  some  of  them.  Bquitable 
relief  was  prayed  against  one  of  the  defend- 
ants, who  was  a  nonresident  of  the  county, 
but  no  substantial  equitable  relief  was  prayed 
against  the  resident  defendants.  It  was  held 
that  the  court  was  without  Jurisdiction  to 
grant  the  equitable  relief  against  the  non- 
resident defendant,  and  that  the  demurrer 
on  that  ground  should  have  been  sustained. 
See,  also,  Johnson  v.  Griflln,  80  Ga.  551,  7 
S.  B.  94;  Vizard  v.  Moody,  115  Ga.  491,  41 
8.  B.  997;  Orr.Shoe  Co.  v.  Klmbrough,  99 
Ga.  143,  25  S.  B.  204.  In  Bills  v.  Lamar,  44 
Ga.  9,  a  bill  in  equity  was  filed  in  Spalding 
county  against  Brewer,  who  resided  in  that 
county,  and  Lamar  who  resided  in  Chatham 
county.  It  was  alleged  that  Brewer  was  the 
agent  of  Lamar,  and  as  such  had  made  fraud- 
ulent representations  to  the  complainant  and 
had  sold  him  guano  .which  was  found  to  be 
worthless;  that  Brewer  made  the  sale  on 
commission  and  was  interested  to  that  ex- 
tent; and  that  he  had  .in  his  hands  property 
of  Lamar,  his  principal.  The  prayers  were 
that  Brewer  be  enjoined  from  putting  the 
assets  out  of  his  possession  and  for  a  decree 
against  Lamar  for  loss  or  damage.  A  de- 
murrer was  sustained,  and  the  Judgment  was 
affirmed.  The  court  said:  "Equity  will  not 
entertain  Jurisdiction  over  a  principal  out  of 
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the  comity  of  his  residence,  by  linking  him 
with  the  party  who  acted  as  his  conunisslon 
merchant,  upon  general  allegations  of  fraud 
and  Interest  by  commissions  on  sales  of  the 
property  consigned/'  In  Meeks  v.  Roan,  117 
Oa.  865,  45  S.  E.  252,  it  was  held  that  where 
a  deed  was  executed  to  secure  a  debt  and 
under  authority  conferred  in  it  a  person  was 
appointed  to  make  sale  of  the  property  upon 
default  of  payment,  who  was  called  a  trus- 
tee, though  not  vested  with  title  to  the  prop- 
erty or  interest  in  it,  and  where  he  was  ad- 
rertising  and  preparing  to  make  the  sale,  this 
did  not  give  the  superior  court  of  his  resi- 
dence Jurisdiction  to  grant  any  relief  against 
the  grantee  in  the  security  deed  who  resided 
in  another  county,  although  the  petition  pray- 
ed an  injunction  against  the  sale  by  such 
trustee  or  appointee.  In  Bills  v.  Farmer,  119 
Ga.  238,  46  S.  E.  105,  an  equitable  proceed- 
ing was  brought  in  the  county  where  the  land 
Involved  in  the  controversy  lay,  and  where 
the  tenant  in  possession  of  it  resided.  The 
plaintiff  claimed  under  a  bond  for  title  from 
the  holder  of  the  title,  who  was  the  landlord 
of  the  resident  tenant,  and  who  lived  in  an- 
other county.  Thp  plaintiff  Joined  in  the 
rait  the  nonresident  landlord  and  the  resi- 
dent tenant,  and  prayed  for  the  former  to  be  re- 
quired tr  execute  a  conveyance  to  him.  that 
the  title  be  decreed  to  be  in  him,  and  that  he 
recover  mesne  profits  from  both  the  land- 
lord and  t^e  tenant  It  was  held  that  the 
court  ot  the  county  of  the  tenant's  residence 
had  no  Jurisdiction  to  grant  the  equitable 
relief  prayed  against  the  nonresident  land- 
lord. In  EMwards  v.  Kilpatrick,  70  Ga.  328, 
wh€re  suit  was  brought  by  heirs  to  cancel 
a  deed  and  for  an  accounting,  Joining  the  ad- 
ministrator of  th^ir  ancestor  as  a  party  de- 
fendant, and  charging  collusion  between  him 
and  the  holder  of  the  deed,  and  the  refusal 
of  the  administrator  to  bring  suit  it  was 
held  that  this  did  not  give  Jurisdiction  in  the 
county  of  the  administrator's  residence.  See, 
also,  Lawson  v.  Cunningham,  34  6a.  530. 
In  Alabama  there  is  a  statute  which  requires 
that  an  original  bill  shall  be  "filed  in  the 
district  in  which  the  defendants,  or  a  ma- 
terial defendant  resides."  It  has  been  held 
that  a  material  defendant  is  a  defendant  who 
is  a  necessary  party,  really  interested  in  the 
result  of  the  suit  and  against  whom  a  de- 
cree Is  sought.  Gay  v.  Brierfield,  106  Ala. 
615,  17  South.  618.  In  another  case  it  is  said 
tbat  a  party  is  a  material  defendant  within 
the  meaning  of  the  rule,  whose  Interest  is 
antagonistic  to  the  complainants,  and  against 
whom  relief  is  prayed."  Waddell  v.  Lanier, 
64  Ala.  440.  Story's  Eq.  PI.  (10th  Ed.)  §  136, 
after  referring  to  the  rule  in  regard  to  neces- 
'  sary  parties,  says:  "In  a  general  view,  all 
parties  in  interest  are  the  proper  objects  of 
the  rule.  But  the  nature  of  that  interest 
must  still  remain  to  be  ascertained,  as  well 
as  the  point  bow  far  it  Is  liable  to  be  affected 
mjuriously  by  the  decree."  See,  also,  Webb 
T.  Parks,  110  Ga.  639,  36  S.  E.  70;  Dawson  v. 


Columbia  Avenue  etc.  Trust  Co.,  197  U.  8. 
178,  25  Sup.  Ct  420,  49  L.  Ed.  713. 

Under  the  original  petition  the  real,  sub- 
stantial controversy  was  whether  the  rates 
fixed  by  the  railroad  commissioners  in- 
juriously discriminated  in  favor  of  shippers 
in  Atlanta  against  shippers  in  Savannah,  and 
whether  the  commissioners  were  authorized 
to  make  the  order  which  they  promulgated. 
It  was  not  alleged  that  the  rates,  formerly  es- 
tablished and  still  existing  from  Savannah  to 
various  points,  were  excessive  in  themselves. 
But  it  was  alleged  that  the  railroad  commis- 
sioners Issued  a  circular  solely  in  the  interest 
of  the  shippers  from  the  city  of  Atlanta,  re- 
ducing the  rates  on  certain  commodities 
from  that  place  to  certain  other  places  in 
the  state  of  Georgia,  and  that  this  was 
"an  attempt  to  injuriously  discriminate  in 
favor  of  the  city  of  Atlanta  and  the  shippers 
of  that  city  against  the  interests  of  the  ship- 
pers of  the  city  of  Savannah  and  other  places 
in  the  state  of  Oeorgia.**  It  was  further 
alleged  that  "said  rates,  as  promulgated  in 
safd  circular  No.  305,  are  made  with  the 
single  view  and  purpose  to  accommodate  and 
give  a  preference  to  the  manufacturers  and 
shippers  of  the  city  of  Atlanta  over  the 
manufacturers  and  shippers  of  other  cities." 
This  was  charged  to  be  in  violation  of  law 
and  in  contravention  of  the  rate-making  pow- 
er conferred  upon  them  by  the  act  creating 
the  commlssioa  It  was  not  alleged  that  the 
railroads  will  charge  the  plaintiffs  any  high- 
er freight  rate  than  they  have  hitherto  char- 
ged, but  rather  that  those  rates  will  remain 
the  same,  while  rates  from  Atlanta  to  certain 
other  points  in  the  state  will  be  diminished. 
It  is  evident  that  the  gravamen  of  tliis  peti- 
tion was  an  alleged  discrimination  on  the 
part  of  the  railroad  commissioners  in  favor 
of  shippers  in  Atlanta,  whereby  they  were 
alleged  to  be  given  less  rates  than  shippers 
in  Savannah  under  similar  drcumstanoes. 
The  real  attack  was  upon  the  act  of  the 
commissioners  in  promulgating  the  circular 
known  as  No.  805.  The  Central  of  Georgia 
Railway  Company  has  no  direct  interest  in 
the  question  as  to  whether  the  railroad  com- 
missioners are  discriminating  in  favor  of 
Atlanta  against  Savannah,  or  giving  Atlanta 
shippers  more  advantageous  rates  than  Sa- 
vannah shippers.  The  railway  company 
may  be  interested  In  the  rates  fixed  so  far 
as  they  affect  it  but  it  has  no  direct 
legal  interest  in  determining  whether  the 
railroad  commissioners  are  discriminating  In 
favor  of  Atlanta  ^.^ippers  as  against  ship- 
pers in  Savannah  and  other  places.  It  is 
true  that  it  was  suggested  In  the  petition  and 
alleged  in  an  amendment  that  the  railway 
companies  will  obey  the  order  of  the  com- 
missioners and  charge  Atlanta  shippers  less 
rates  than  hitherto,  while  continuing  to 
charge  Savannah  shippers  the  rates  already 
established  from  that  place.  But  this  is 
not  the  real  aubstance  of  the  controversy, 
but  an  incident  in  the  contention  of  discriro- 
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inntion  on  the  part  of  the  railroad  commis- 
sioners. As  to  the  railroad,  this  does  not 
present  a  case  of  a  trespass  on  property  and 
an  effort  to  enjoin  the  trespasser  in  the  coun- 
ty of  his  residence.  Nor  do  we  thlnlc  that 
the  amendments  to  the  petition  materially 
changed  the  status.  What  has  Just  been 
said  in  regard  to  thie  original  petition  applies 
also  to  them.  There  was  some  elaboration, 
and  It  was  alleged  that  the  commissioners 
had  Inaugurated  a  policy,  and  were  taking 
Into  consideration  Interstate  rates,  and  that 
the  reduction  In  rates  from  Atlanta  had  been 
extended  so  as  to  reduce  rates  from  Rome, 
Dalton,  and  Rodcmart 

The  argument  Is  strongly  urged,  however, 
that  the  Central  of  Georgia  Railway  Com- 
pany Is  Interested,  and  that  this  differ- 
entiates the  present  case  from  those  above 
dted.  As  already  appears,  In  one  of  those 
cases  (Ellis  y.  Lamar)  there  was  an  allega- 
tion of  fraud  on  the  part  of  the  agent  and 
of  an  interest  In  him  to  the  extent  of  his 
commission,  and  in  the  case  last  dted  (Ellis 
y.  Farmer)  a  Judgment  for  mesne  profits  was 
prayed  against  the  tenant  In  possession  as 
well  as  against  the  landlord.  In  a  number 
of  the  cases  cited  injunction  was  prayed 
against  the  resident  of  the  county  where  the 
suit  was  brought,  but  that  fact  alone  did 
not  establish  such  county  as  the  venue,  or 
give  Jurisdiction  there  of  the  person  of  the 
nonresident  defendant,  against  whom  the 
substantial  relief  was  prayed.  If  an  Interest 
on  the  part  of  the  Central  of  Georgia  Rail- 
way Company  is  relied  on  as  authorizing 
the  suit  to  be  brought  In  Chatham  county.  It 
appears  that  the  Interest  of  that  company  Is 
not  antagonistic  to  the  plaintiffs  or  In  com- 
mon with  the  railroad  commissioners,  but  Is 
adverse  to  them  and  on  the  same  side  as 
that  of  the  plaintiffs.  The  railroad  commis- 
sioners reduced  the  amount  which  that  com- 
pany and  others  will  be  permitted  to  charge 
as  freight  from  Atlanta  and  other  places,  to 
certain  points  niLmed  In  the  circulars.  It 
is  alleged  that  they  will  enforce  these  rates 
and  that  the  railroads  will  obey  them  and 
put  the  rates  into  effect  With  this  order 
or  circular,  both  the  railroad  company  and 
the  plaintiffs  are  dissatisfied,  claiming  to  be 
Injured  by  It,  and  that  It  is  unreasonable 
and  unlawful.  If  we  should  look  beyond  the 
petition  (and  as  the  case  comes  to  this  court 
on  exception  to  the  grant  of  an  injunction, 
not  from  a  direct  ruling  on  the  demurrer  as 
such,  there  would  seem  to  be  no  reason  why 
we  are  confined  to  Inspecting  the  petition 
alone)  it  Is  manifest  that  the  railroads  are 
active,  along  with  the  plaintiffs  In  seeking  to 
have  the  railroad  commissioners  enjoined. 
The  Central  of  Georgia  Railway  Company 
filed  an  elaborate  cross-bill,  not  against  the 
plaintiffs,  but  against  the  railroad  commis- 
sioners, alleging  that  the  reduced  rates  would 
be  illegal  as  against  It  and  would  work  in- 
Jury  to  It  and  praying  that  they  be  enjoined 
from  enfordng  such  rates,  and  each  of  the 


other  railroad  companies,  with  one  exc^>- 
tion,  filed  a  cross-bill  against  the  commis- 
sioners, and  Joined  in  the  prayers  for  In- 
junction. The  company  named  as  an  ex- 
ception did  not  oppose  the  grant  of  an  in- 
junction, though  it  filed  no  cross-bllL  In- 
deed the  plaintiffs  and  the  railroad  com- 
panies made  common  cause  against  the  com- 
missioners. 

If,  however,  we  confine  ourselves  to  a  con- 
sideration of  the  petition  and  demurrer,  as 
If  the  case  were  being  heard  on  the  demurr- 
er alone,  it  still  is  patent  that  the  Interest 
of  the  railroad  company  is  not  adverse  to 
the  plaintiffs,  but  that  the  Interests  of  both 
are  adverse  to  the  railroad  commissioners. 
80  that,  if  it  is  sought  to  differentiate  this 
case  from  others  cited  on  the  ground  of  in- 
terest in  the  (Central  of  Georgia  Railway 
Company,  and  to  rest  the  Jurisdiction  on  that 
ground,  the  question  might  be  thus  tersely 
stated:  If  two  persons  living  in  the  same 
county  in  this  state  both  have  Interests  ad- 
verse to  a  third  person  who  resides  In  an- 
other county  and  each  claims  to  have  a  cause 
of  complaint  against  such  third  person  be- 
cause of  an  act  done  by  him;  can  one  of  the 
residents  of  the  county  file  an  equitable 
petition  against  the  other  and  the  nonresi- 
dent, and  thus  confer  Jurisdiction  upon  the 
superior  court  in  the  county  of  their  common 
residence,  and  require  the  nonresident  to 
come  there  and  litigate?  Of  course,  the 
prayer  for  injunction  against  the  railroad 
companies  furnishes  another  ground  for  the 
argument  in  favor  of  the  Jurisdiction.  With 
that  we  have  already  dealt  We  are  now 
considering  the  argument  that  the  Central 
of  Georgia  Railway  Company  has  an  interest 
In  the  subject-matter,  and  that  this  fact  dis- 
tinguishes this  case  from  others  which  we 
have  cited.  Let  us  now  consider  some  of  the 
decisions  of  this  court  cited  by  counsel,  and 
by  our  learned  brother  of  the  circuit  bench, 
in  support  of  the  position  that  the  venue 
was  in  Chatham  county.  The  dedslon  in 
Rice  V.  Tarver,  4  Ga.  571,  supra,  was  de- 
cided prior  to  the  Constitution  of  1861;  and, 
moreover,  the  Jurisdiction  in  the  county 
where  the  bill  was  filed  was  established  by 
several  facts:  (1)  An  action  of  law  had 
been  brought  there,  which  it  was  necessary 
to  enjoin.  (2)  An  Indorser  on  a  note  lived 
there,  whom  it  was  sought  to  hold  liable  as 
a  debtor.  (3)  The  nonresident  defendants  in 
Jones  and  Houston  counties  did  not  raise 
any  objection  to  the  Jurisdiction,  but  a  co- 
defendant  sought  to  do  so  for  them.  The 
venue  being  thus  established,  other  parties, 
necessary  or  proper,  could  be  enjoined.  In 
Wynne  v.  Lumpkin,  S5  Ga.  208,  it  was  charged 
that  a  collusive  agreement  between  certain 
legatees  and  others  was  entered  into  under 
which  an  administrator  with  the  will  an- 
nexed (who  was  also  named  as  trustee  for 
one  beneficiary)  illegally  and  without  au- 
thority sold  land  to  a  nonresident  of  the 
state,  who  purchased  with  notice  and  was  In 
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collTislon  with  the  administrator  and  the 
other  parties;  that  the  purchaser  went  Into 
possession  and  placed  upon  the  land  a  ten- 
ant, who,  by  his  engagement  with  the  pur- 
chaser, would  pay  the  rents  and  profits  to 
him,  and  they  would  thus  pass  beyond  the 
limits  of  the  state;  that  by  reason  of  the 
financial  condition  of  the  defendants  resid- 
ing in  Creorgia  the  complainants  believed 
that  they  ''will  be  benefited  by  no  decree  ex- 
cept such  as  may  be  enforced  upon  said 
land,  and  the  rents  and  profits  thereof,  three- 
fourths  of  which  they  claim  as  their  prop- 
erty/* The  prayers  were  that  the  tenant 
be  enjoined  from  paying  rents  and  profits 
to  the  purchaser  and  that  a  receiver  be  ap- 
pointed therefor;  that  the  sale  be  rescinded 
and  declared  void,  and  the  deed  be  canceled; 
that.  If  it  were  not  void  as  to  all  the  Inter- 
ests, It  should  be  declared  so  as  to  some 
of  them;  that  an  accounting  should  be  had 
for  rents  and  profits;  that  there  should  be 
partition;  that,  if  other  relief  could  not  be 
had,  the  defendants,  except  the  tenant, 
should  be  required  to  account  for  the  value 
of  the  land,  with  damages  for  wlttiholding 
it;  for  general  relief;  and  for  discovery  from 
the  tenant  The  demurrer  was  filed  only  by 
the  administrator  and  trustee,  who  resided 
in  another  county.  It  was  held  that  the  bill 
was  properly  filed  In  the  county  where  the 
tenant  and  other  defendants  resided,  and 
where  the  land  lay.  Here  all  the  defend- 
ants were  charged  to  be  connected  with  the 
fraud.  Van  Dyke  v.  Van  Dyke,  120  Ga.  989, 
48  S.  B.  380.  The  facts  stated  above  dis- 
tinguish this  case  from  that  of  Ellis  v.  La- 
mar, 44  Ga.  9,  and  show  that  It  was  en- 
tirely different  from  the  case  at*  bar.  In 
Austin  V.  Ralford,  61  Ga.  125,  a  bill  sought 
an  accounting  and  decree  against  both  the 
principal  and  surety  on  an  administrator's 
bond,  the  latter  having  also  been  surety  on 
the  bond  of  a  former  administrator,  and  it 
was  alleged  that  the  two  defendants  had 
possessed  themselves  of  the  whole  estate  in 
controversy,  but  how  much  each  had  the 
complainant  did  not  know,  and  asked  dis- 
covery. It  was  held  that  the  suit  was  prop- 
erly brought  In  the  county  of  the  residence 
of  the  principal.  In  Delacy  v.  Hurst,  83 
Ga.  223,  9  S.  B.  1062,  it  was  held  that  "the 
action  containing  the  legal  right  to  have 
Judgment  against  D.  (who  resides  In  Meri- 
wether county)  on  his  indebtedness  to  the 
plaintiffs  and  the  equitable  right  to  have 
set  aside  an  alleged  fraudulent  sale  by  D. 
to  S.  (who  resides  in  another  county),  the 
superior  oourt  of  Meriwether  county  had  Ju- 
risdlctiop  of  the  cause."  Olearly,  substan- 
tial relief  was  prayed  against  D.,  and  It  ap- 
pears that  his  grantee  was  alleged  to  have 
colluded  with  lilm  to  delay  and  defraud 
creditors.  A  receiver,  the  setting  aside  of 
the  conveyance  or  conveyances,  and  other 
relief  was  prayed,  and  the  decision  was 
substantially  similar  to  that  in  Kruger  v. 
Walker,  Ul  Ga.  888,  86  &  B.  794.    In  that 


case  a  judgment  creditor  filed  an  ec^aitable 
petition  for  the  puri)ose  of  reviving  a  dor- 
mant Judgment  and  subjecting  certain  prop- 
erty to  it  It  was  said,  "Nothing  could  be 
more  substantial  than  to  convert  a  dormant 
Judgment  without  a  lien  into  a  living  Judg- 
ment binding  upon  specific  property,"  and 
the  case  was  held  to  have  been  properly 
brought  In  the  county  of  the  debtor's  resi- 
dence, although  there  was  Joined  with  lilm 
a  resident  of  another  county  who  was  al- 
lied to  have  colluded  with  him  to  conceal, 
by  means  of  a  fraudulent  conveyance,  the 
real  ownership  of  .the  property  sought  to  be 
subjected.  In  each  of  the  cases  of  Wright 
V.  Southwestern  Railroad  Co.,  64  Ga.  794, 
and  Mayo  v.  Wilson,  66  Ga.  408,  the  state 
was  the  substantial  party  in  whose  behalf 
the  execution  was  proceeding;  and  as  it 
could  not  be  sued,  and  therefore  the  venue 
could  not  be  fixed  with  reference  to  it,  it  was 
held  that  a  bill  to  enjoin  the  levy  could  be 
brought  in  the  county  of  the  residence  of 
the  sheriff  who  was  proceeding  to  act  That 
this  was  an  exceptional  situation,  and  that 
the  decisions  are  based  on  the  ground  stated, 
see  RounsavUIe  v.  McGinnls,  93  Ga.  581,  21 
S.  B.  123,  and  Dade  Coal  Cki.  v.  Anderson, 
103  Ga.  810,  30  S.  E.  640.  The  remark  dted 
from  the  concurring  opinion  of  Mr.  Justice 
Miller  in  COiicago,  etc..  Railway  Oo.  v.  Min- 
nesota, 134  U.  S.  460,  10  Sup.  Gt  462,  83 
L.  Bd.  970,  as  to  tiling  a  bill  in  chancery, 
has  no  reference  to  the  question  of  venue. 
In  our  opinion  none  of  the  authorities  cited 
to  sustain  the  Jurisdiction  In  Ohatham  coun- 
ty are  sufficient  to  accomplish  that  resiflt 
We  hold,  under  the  facts  of  this  case,  that 
Chatham  county  was  not  the  proper  venue, 
and  the  objection  of  the  railroad  commis- 
sioners to  the  bringing  of  the  cause  there 
was  well-founded.  It  needs  no  discussion  to 
show  that,  if  the  original  suit  was  not 
brought  in  the  proper  county.  Jurisdiction 
could  not  be  conferred  there  by  the  filing  of 
answers  in  the  nature  of  cross-bills  by  one  ox 
more  of  the  defendants  against  the  com- 
missioners. The  ruling  to  the  effect  that, 
where  a  plaintiff  voluntarily  submits  himself 
to  a  Jurisdiction  by  bringing  suit  in  a  cer- 
tain coimty,  the  defendant  may  file  an  equit- 
able petition  against  him,  in  order  to  have 
adjudicated  all  matters  necessary  for  his 
complete  defense,  has  no  relevancy  to  this 
case.  Moore  v.  Medlock,  101  Ga.  94,  28  S. 
El  836.  If  this  equitable  proceeding  cannot 
properly  be  brought  in  Chatham  county,  in 
what  county  should  it  be  brought?  It  is 
urged  by  counsel  for  plaintiffs  In  error  that 
It  must  be  brought  in  Fulton  county.  This 
argument  Is  based  upon  section  2186  of  the 
Civil  Code  of  1895,  which,  among  other 
things,  declares  that  "the  office  of  said  com- 
missioners shall  be  kept  at  Atlanta."  It  is 
argued  tiiat  this  creates  an  official  residence 
or  domicile  where  suit  must  be  brought  All 
suits  must  be  brought  against  some  person, 
either  natural  or  artifidaL    Barbour  v.  Al- 
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bany  Lodge,  73  Ga.  474 ;  Western  &  Atlantic 
R.  R.  Co.  V.  Dalton  Marble  Works,  122  Ga. 
774  50  S.  E.  97&  Only  a  person  can  be  a 
party.  In  fixing  the  venne  of  a  suit  against 
the  railroad  commissioners  of  this  state,  it 
must  be  determined  whether  the  commission 
as  a  body  is  a  corporation,  and  therefore  an 
artificial  person,  which  can  be  piade  a  party, 
or  whether  it  is  simply  an  aggregate  body 
composed  of  the  individnal  commissioners, 
and  they  are  the  parties  to  the  action.  The 
iaw  of  this  state  nowhere  declares  the  com- 
mission as  such  to  be  a  corporation,  or  to 
have  power  to  sue  or  be  sued  in  that  name. 
On  the  contrary,  it  more  frequently  speaks  of 
the  commissioners  than  of  the  commission. 
See  GiT.  Code,  f  2185  et  seq.  In  the  two  in- 
stances where  provision  is  made  for  suit  to 
be  brought  for  a  penalty  incurred  by  a  rail- 
road company,  it  is  expressly,  declared  that 
it  shall  be  brought  in  the  name  of  the  state. 
Civ.  Code,  §f  2195,  2196.  A  mere  declaration 
that  the  office  of  the  commissioners  shall  be 
kept  at  Atlanta  does  not  create  a  corporation. 
The  decision  in  the  case  of  Texas  &  Pacific 
Ry.  V.  Interstate  Commerce  Com.,  102  U.  S. 
197,  16  Sup.  Ct  666,  40  L.  Ed.  940,  Is  relied 
on;  but  an  examination  of  that  case  will 
show  that  the  act  of  Congress  creating  the 
interstate  commerce  commission,  and  provid- 
ing that  it  shall  be  lawful  for  it  to  apply  by 
petition  to  the  circuit  court  sitting  in  equity, 
was  held  sufficient  to  create  a  body  corporate 
with  legal  capacity  to  be  a  party  plaintiflf  or 
defendant  In  the  federal  courts.  In  thid  re- 
spect the  act  of  Congress  is  entirely  different 
from  the  act  creating  the  state  railroad  com- 
missioners. The  commission  not  behig  a 
body  corporate,  if  the  venue  of  a  suit  Is  to  be 
fllxed  with  reference  to  the  commissioners, 
it  follows,  under  the  constitutional  provision 
already  quoted,  that  it  would  be  in  the  coun- 
ty where  one  or  more  of  the  commissioners 
reside. 

Inasmuch  as  we  have  held  that  this  suit 
was  not  properly  brought  In  Chatham  county, 
and  that  on  objection  duly  made  the  superior 


court  of  that  county  was  without  Jurlsdlsdlc- 
tion  over  the  persons  of  tl  e  railroad  com- 
missioners, and  could  not  render  the  decree 
which  Is  before  us  for  consideration,  we  do 
not  think  we  should  enter  into  a  discussion 
of  whether  the  decree  would  have  been  right 
or  erroneous,  if  rendered  by  a  court  having 
Jurisdiction  over  the  parties.  In  other 
words,  if  the  superior  court  of  Chatham 
county  was  without  Jurisdiction  to  pass  on 
the  case  at  all,  it  Is  unnecessary  to  go  fur- 
ther and  consider  what  some  other  court 
might  or  might  not  do.  We  are  aware  that 
decisions  determining  that  a  court  has  no 
Jurisdiction,  or  that  cases  are  not  brought 
by  proper  parties,  are  sometimes  spoken  of 
as  resting  on  a  technicality,  and  there  Is  a 
disposition  on  the  part  of  some  to  treat  with 
great  indifference.  If  not  actual  disdain, 
everything  which  they  refer  to  as  "technical." 
But  this  spirit  may  be  carried  to  an  extreme. 
Certainly  technical  forms  and  ceremonies 
should  not  be  carried  to  such  a  point  as  to 
hamper  or  obscure  a  proper  administration 
of  Justice.  But,  on  the  other  hand,  the  laws 
must  be  administered  according  to  law,  and 
Justice  must  be  determined  with  proper  sys- 
tem and  method.  A  suit  must  be  brought 
by  a  person  having  the  right  to  sue;  and 
against  a  person  who  is  properly  sued  ,*  other- 
wise, cases  might  be  decided  and  rights  of 
the  real  parties  adjudicated  in  their  absence. 
The  right  to  be  sued  in  the  proper  county  Is 
not  merely  technical,  but  is  a  substantial, 
constitutional  right  On  this  sutject  the 
language  of  the  distinguished  Jurist  ex-Chief 
Justice  Bledcley,  may  well  be  quoted: 
*Those  who  are  impatient  with  the  forms 
of  law  ought  to  reflect  that  It  Is  through 
form  that  all  organization  is  reached.  Mat- 
ter without  form  is  chaos;  power  without 
form  is  anarchy.  The  state,  were  it  to  dis- 
regard forms,  would  not  be  a  government 
but  a  mob.  Its  action  would  not  be  adminis- 
tration, but  violence,** 

Judgment  reversed.    All  the  Justices  con- 
curring. 
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PURR  V.  BURNS  et  al. 
(Sapreme  Court  of  Qeorgia.    JaxL  13,  1906.) 

1.  Ejectmkri^Petition— SonpioiiNOY. 

Where  a  deceased  devised  land  to  his  wife 
for  life,  with  remainder  to  four  named  persons, 
and  provided  that,  if  one  or  more  of  such  per- 
sons should  be  dead  at  the  time  of  the  death  of 
the  life  tenant,  their  children  should  take  such 
parts  as  their  parents  would  have  taken  if  liv- 
ing, on  a  suit  to  recover  the  estate  from  one 
in  possession,  broui^ht  by  parties  claiminir  under 
one  of  the  remaindermen  named  in  the  will, 
an  allegation  that  the  other  three  remainder- 
men had  been  gone  and  unheard  of  for  more 
than  7  years  at  the  time  when  the  will  was 
made,  that  no  one  knows  whether  they  are  dead 
or  alive,  and,  if  dead,  whether  any  children 
survive  them,  and  that  they  had  been  unheard 
of  for  more  than  30  years  at  the  time  of  the 
death  of  the  life  tenant,  was  demurrable.  The 
allegation   may   have   been   sufficient   to   show 

grima  facie  that  the  remaindermen  were  dead, 
ut  did  not  show  whether  they  ever  had  chil- 
dren, or,  if  so,  what  became  of  them. 

2.  GUABDIAN     AMD    WABD— SaLB    OF    LAR0» 

Pbocxeding— Sebvics  on  Wabd. 

In  a  proceeding  under  Civ.  Code  1805,  { 
4967,  brought  by  a  guardian  for  the  purpose  or 
making  the  sale  pf  property  of  minors  and  a  re- 
investment of  the  proceeds,  it  is  not  necessary 
that  minors  nnder  the  age  of  14  yean  should 
ba  aerfed. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  2B, 
Cent.  Dig.  Guardian  and  Ward,  I  838.] 

8.  IjAnVLORD  AND  TBNANT  —  AaSIGR HXXTT  OF 
lAASa— XdABIUTT  OF  ASSIOIVOB. 

A  lease  executed  by  a  life  tenant  of  real 
estate  and  the  widow  of  one  of  the  remainder- 
men, which  Tedted  that  she  acted  by  reason  of 
being  such  widow  and  as  mother  of  the  children 
of  her  deceased  husband,  and  which  had  been 
transferred  by  the  lessee  to  others,  did  not 
confer  upon  petsons  claiming  to  have  bought  at 
a  guardian's  sale  the  Interest  of  the  minor  a 
right  to  recover  against  one  of  the  transferees  of 
tiie  original  lessee,  pending  the  term  of  the  lease. 
on  the  ground  that  such  transferee  had  failed 
to  pay  the  rent  and  refused  to  deliver  possea- 
sion. 
4.  Ejvcimxht— TinjE  of  Plaintiffb. 

Plaintiffs,  seeking  to  recover  possession- of 
land,  show  no  title  by  alleging  that  they  were 
heirs  of  a  life  tenant,  after  her  death. 
6.  Plcadiro— FOBM  OF  Aluboatiors. 

Pleadings  should  allege  as  a  basis  of  recov- 
ery facts,  not  mere  general  conclusions. 

[EkL  Note. — ^For  cases  In  point,  see  voL  88, 
Ont.  Dig.  Pleading,  ««  1^28%  J 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Habenbam 
CouDty;  J.  J.  Kimsey,  Judge. 

Action  by  J.  K.  Burns  and  others  against 
W.  P.  Purr.  There  was  Judgment  for 
plaintififs,  and  defendant  brings  error.  Re- 
versed. 

J.  K.  Bums  and  others  brought  their 
suit  in  the  superior  court  of  Habersham 
county  to  recover  of  W.  P.  Furr  a  certain 
house  and  lot  situated  in  the  town  of 
Clarkesvllle.  Their  petition  alleged  as  fol- 
lows: '  The  lot  sued  for  was  known  as  the 
''Charles  Deas  Place.*'  For  a  long  time  prior 
to  1873  he  owned  it  and  lived  on  it,  and  in 
that  year  be  died  on  it  In  1873  he  made 
his  last  will,  the  third  item  of  which  was 
as  follows:  "I  give,  devise,  and  bequeath 
to  my  executor,  hereinafter  named,  for  the 


use,  benefit,  and  advantage  of  my  wife, 
Amanda,  during  natural  life,  my  house  and 
lot  in  Clarkesvllle  wherein  I  now  live,  to 
be  occupied  by  her  as  a  home  if  she  desires 
it,  and,  if  not,  the  rents,  issues,  and  profits 
to  be  paid  to  her  for  her  own  use  during 
her  natural  life;  and  after  her  death  said 
house  and  lot  is  bequeathed  to  and  Is  to 
become  the  property  of  four  persons  or 
their  children,  Joseph  Jenkins,  son  of  my 
wife,  Amanda,  and  Yiena,  Mary,  and  Jane, 
my  children  by  Lucy,  formerly  servant  of 
John  R.  Stanford.  Said  persons,  if  alive  at 
my  wife's  death,  to  take  said  property  share 
and  share  alike,  and,  if  any  one  or  more  be 
then  dead,  their  children  to  take  such  parts 
as  their  parents  would  have  taken  if  alive." 
At  the  time  the  will  was  made  the  son, 
Joseph  Jenkins,  referred  to  in  the  will,  lived 
with  his  parent  on  the  property.  The  other 
children  named  in  the  will  bad  at  that  time 
been  gone  and  unheard  of  for  more  than  7 
years,  and  no  one  knew  where  they  were, 
whether  dead  or  alive,  and,  if  dead,  whether 
any  children  survived  them,  tiavlng  been 
unheard  of  for  more  than  30  years  at  the 
death  of  Amanda,  the  life  tenant  A  short 
while  after  making  his  will  Charles  Deas 
died,  leaving  his  widow,  Amanda,  living 
on  the  property  sued  for,  where  she  remain- 
ed until  her  death.  At  the  time  of  her 
death  the  family  of  her  son,  Joseph  Jenkins, 
Uved  on  the  property  with  her.  A  short 
time  before  the  death  of  Amanda,  the  life 
tenant,  her  son,  Joseph  Jenkins,  died,  leav- 
ing a  wife  and  four  children.  A  guardian 
was  duly  appointed  for  the  children  of 
Jos^h  Deas,  who  were  minors,  and  an 
application  was  made  for  the  sale  and  re- 
investment of  this  property,  which  was 
granted*  In  pursuance  of  legsd  authority 
the  property  was  exposed  for  sale  in  terms 
of  the  law,  and  was  bought  by  the  petition- 
ers for  the  sum  of  $1,500,  and  a  deed  was 
made  them.  Petitioners  show  that  W.  P. 
Furr,  the  defendant,  has  taken  possession 
of  a  part  of  the  property,  to  wit,  a  house 
and  lot,  and  it  is  this  they  seek  to  recover. 
When  the  case  was  called  for  trial  the 
plaintiffs  offered  an  amendment  to  their 
petition,  to  which  the  defendant  objected 
on  the  ground  that  It  set  forth  a  new  cause 
of  action.  The  court  allowed  the  amend- 
ment, whereupon  the  defendant  demurred 
to  the  original  petition  and  to  the  amend- 
ment, and  moved  to  dismiss  the  petition. 
The  court  overruled  the  demurrer,  and  re- 
fused to  dismiss  the  petition,  and  the  de- 
fendant excepted. 

H.  H.  Dean  and  J.  C.  Edwards,  for  plain- 
tiff In  error.  J.  B.  Jones,  for  defendants  In 
error. 

CANDLER,  J.  (after  stating  the  fore- 
going facts).  The  devise  was  to  the  testa- 
tor's wife  for  life,  with  remainder  to  four 
persons,  with  the  provision  that,  if  one  or 
more  of  them  should  be  dead  at  the  time  of 
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the  deatb  of  the  life  tenant,  their  children 
to  take  such  parts  as  their  parents  would 
have  taken  If  alive.  It  was  alleged  that 
at  the  time  when  the  will  was  made  three 
of  the  remaindermen  had  been  gone  and  un- 
heard of  for  more  than  7  years,  and  that  no 
one  knows  whether  they  are  dead  or  alive, 
and,  if  dead,  whether  any  children  survive 
them ;  they  having  been  unheard  of  for  more 
than  30  years  at  the  time  of  the  death  of  the 
life  tenant  There  is  no  allegation  that  they 
hi  fact  had  no  children,  or  whether  th^ 
had  any  children  when  they  left  or  not,*  or, 
If  so,  when  such  children  were  last  beard 
from.  In  order  for  this  part  of  the  legacy 
to  fail,  the  remaindermen  must  have  died 
before  the  life  tenant,  and  must  have  left  no 
children  then  living.  If  they  had  children,  it 
must  appear  that  such  children  had  died. 
The  only  allegation  on  the  subject  is  that 
no  one  knows.  Pleadings  must  allege  facts 
as  a  basis  of  recovery,  not  ignorance  of  facts. 
Whether,  if  there  were  children,  their  death 
might  be  shown  by  a  similar  presumption  to 
that  as  to  their  parents,  or  whether,  if  the 
remaindermen  were  unmarried  and  child- 
less when  last  heard  from,  a  presumption 
that  they  so  continued  would  arise,  is  not 
in  question.    There  is  no  such  allegation. 

2.  Generally,  in  cases  of  sales  by  trustees, 
all  persons  in  interest  should  be  notified. 
Civ.  Code  1895,  (  4865.  But  in  regard  to 
application  for  sale  and  reinvestment  by 
guardians  the  Legislature  appears  to  have 
entertained  a  different  purpose.  The  act  of 
November  11,  1889  (Acts  1889,  p.  150),  gave 
to  the  Judge -of  the  superior  court  of  the 
county  of  the  guardiaif  s  appointment  power 
to  order  such  sale  and  reinvestment,  and 
provided  that  service  of  a  copy  of  the  peti- 
tion be  made  personally  on  each  of  his  wards, 
and  also  for  service  upon  at  least  one  of  the 
next  of  kin,  and  for  publication.  This  was 
amended  by  the  Act  of  October  14,  1881 
(Acts  1890-91,  p.  229;  Civ.  Code  1895,  ( 
2546),  which  retained  the  requirement  of 
publication  and  of  service  on  at  least  one  of 
the  next  of  kin,  but  changed  the  provision 
as  to  service  on  the  minors  so  as  to  read  "on 
each  of  his  wards  over  the  age  of  fourteen,** 
thus  apparently  Intentionally  omitting  those 
less  than  14  years  of  age.  Perhaps  they 
considered  service  of  some  near  kinsman, 
coupled  with  publication,  sufficient  In  such 
cases.  We  tliink  it  would  be  well  to  require 
service  on  all  children  whose  property  Is 
to  be  sold.  It  may  seem  anomalous  to  serve 
an  Infant  in  its  cradle,  but  the  very  singu- 
larity of  doing  so  is  very  apt  to  attract  the 
attention  of  the  person  or  persons  having 
charge  of  tlie  cliild  and  most  Interested  in  It, 
while,  if  an  applicant  is  left  to  select  which 
one  or  more  of  the  next  of  kin  he  will  serve, 
without  serving  the  child,  he  may  select 
some  complaisant  kinsman,  not  the  one  really 
interested.  Still  this  is  a  matter  for  the 
Leglslaturi^    not    for   the   courts.     Section 


4987  of  the  Civil  Code  of  1895  merely  declares 
the  mode  of  service  on  minors,  not  when  it 
is  necessary. 

3.  The  amendment  allowed  in  the  present 
case  showed  that  the  life  tenant  and  the 
widow  of  one  of  the  remaindermen  entered 
into  a  lease  with  one  L.  C.  Furr,  which 
recited  that  "Dolly  Deas,  widow  of  Joseph 
Deas,  deceased,  who  by  reason  of  her  being 
the  widow  of  Joseph  Deas,  deceased,  and  as 
mother  of  his  children,"  entered  into  the 
contract  Attached  to  this  lease  was  an 
assignment  by  L.  C.  Furr  to  the  defendant 
and  two  other  named  persons.  It  will  be 
seen  that  this  contract  was  not  made  by  the 
cliildren  themselves,  nor  by  any  one  author- 
ized to  act  for  them.  Nor  did  they  ratify 
it,  if  they  could  have  done  so  during  their 
minority.  She  did  not  purport  to  act  as 
guardian  or  by  any  legal  authority.  She 
claimed  to  be  interested  with  the  children 
as  an  heir  of  her  deceased  husband.  The 
lease  had  not  expired  at  the  time  of  the 
suit,  and  under  its  terms  the  purchasers  of 
the  Interests  of  the  children  of  Dolly  Deas 
did  not  occupy  such  a  position  in  relation 
to  the  contract  as  would  authorize  them  to 
recover  on  the  ground  that  its  terms  had 
not  been  kept  by  the  defendant.  Gunter  v. 
Mooney,  72  Ga.  205.  If  the  plaintiff  had 
been  entitled  to  proceed  to  recover  the  land 
on  account  of  an  alleged  violation  of  the 
lease  by  one  of  the  transferees  thereof,  it 
would  have  been  necessary  to  proceed  against 
alL 

4.  A  life  tenant  has  no  estate  in  the  land 
which  passes  by  inheritance  to  her  heirs. 
Therefore  persons  claiming  as  her  heirs  do 
not  show  any  right  to  recover  from  a  person 
in  possession  on  the  ground  that  he  obtained 
possession  under  a  lease  from  her. 

5.  A  mere  general  allegation  that  the  de- 
fendant knew  the  property  was  to  be  sold  by 
the  guardian  of  the  children,  and  "that  he 
was  at  or  near  enough  the  sale  at  the  time  of 
the  purchase  by  petitioners  at  the  guardian's 

I  sale  to  hear  the  auctioneer  crying  the  sale, 
and  made  no  objection  to  the  same  or  claim 
any  interest  or  right  to  the  same  or  any 
part,"  is  only  a  statement  of  a  conclusion 
in  the  alternative,  and  a  special  demurrer  to 
it  should  have  been  sustained.  So,  also,  of 
the  allegation  that  the  defendant  "had  so 
acted,  claimed,  and  held  himself  out  as  the 
tenant  aforesaid,  and  of  having  no  interest 
claim,  or  right  to  the  property  sued  for, 
that  these  petitioners  were  induced  to  be- 
lieve tliat  the  defendant  had  no  claim  or 
interest  in  the  same,  and  they  purchased  the 
property  aforesaid  as  bona  fide  purchasers, 
and  paid  for  the  same  all  the  property  was 
worth,  without  notice  of  any  claim  by  the 
defendant"  A  special  demurrer  to  this 
should  have  also  been  sustained. 

Judgment  reversed.  All  the  Justices  con- 
cur* 
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SOUTHERN  RY.  CO.  y.  HOLBROOK. 
(Supreme  Court  of  Georgia.    Jan.  12,  1906.) 

1.  Trial  —  IBBELBV ANT    I  nstbuctions— Cub- 
ing Ebbob. 

A  charge  inapplicable,  to  the  issues  in- 
Tolved  will  not  be  cause  for  a  new  trial,  where* 
in  immediate  connection  therewith,  the  jud|;e 
cures  the  error  bj  instructing  the  jury,  m 
effect,  that  the  law  which  he  has  announced 
has  no  application  to  the  case  on  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46» 
Cent.  Dig.  Trial,  §§  705.  71^] 

2.  Masteb  and  Sebvant^Injubibs  in  Opkb- 

ATINO    RaILBOAD. 

Where,  while  a  trainman  is  endeavoring 
to  fasten  with  chains  two  detached  portions  of 
a  train  which  has  become  separated  by  reason 
of  the  pulling  out  of  a  drawhead  of  one  of  the 
cars,  the  front  part  of  the  train  is  moved  back 
upon  him  and  he  is  injured,'  the  injury  is  caused 
by  the  "running  of  the  train,"  within  ths  mean- 
ing of  Civ.  Code  1895,  §  2321.] 
S.  Same— Rnijss— iNTEBPBETATioN. 

The  rules  of  the  defendant  company,  which 
the  plaintiff  contracted  in  writing  to  obey,  pro- 
vided that  "if  anything  connected  with  the 
coupling  apparatus,  cars,  or  track  be  defective 
or  out  of  order,  making  the  coupling  or  uncoup- 
ling more  difficult  or  dangerous  than  ordinary, 
•  •  •  the  rules  prohibit  employ^  from  at- 
tempting to  make  the  coupling  or  uncoupling,  or 
from  remedying  the  defect  or  difficulty,  but 
[they]  must  immediately  ui>on  discovery  report 
the  same  to  the  conductor  or  other  sui>erior  of- 
ficer in  charge  of  the  train.'*  Held  that,  under 
a  fair  construction,  this  rule  contemplates  that 
after  the  employ^  haa  reported  the  defect  to  the 
conductor  he  sluill  be  subject  to  the  conductor's 
orders  in  taking  the  necessary  steps  to  remedy  it. 

4.  Nbw  TBiAii  —  Vailovk  to  Inbtbuot  —  Nk- 
CEssiTT  OF  Request. 

In  the  absence  of  a  written  requeet  to 
charge  in  the  present  case,  there  is  no  merit 
in  a  ground  of  a  motion  for  a  new  trial  which 
complains  that  ''the  court  erred  in  the  entire 
charge  to  the  jury,  in  failing,  as  movant  con- 
tends, to  charge  them  with  the  doctrine  that 
an  employ^  takes  the  ordinary  risk  incident 
to  his  employment." 

5.  APFBAIi  ~  Conolusiveness    oy    Vebdiot  — 
CoNixiOTiNO  Evidence. 

The  evidence  was  conflicting,  but  the  jury 
were   fully  authorized,   under  that  offered   for 
the  plaintiff,  to  find  the  verdict  rendered  in  his 
favor. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court  Gwinnett 
County;  R.  B.  Russell,  Judge. 

Action  by  J.  N.  Holbrook  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

S.  J.  Winn,  D.  K.  Johnson,  and  Jno.  S. 
Strickland,  for  plaintiff  in  error.  Arnold 
&  Arnold,  for  defendant  in  error. 

CANPLEDEt,  J.  Holbrook,  the  plaintiff  In 
the  court  below,  was  a  train  hand  in  the 
employment  of  the  Southern  Railway  Com- 
pany. His  petition  alleges  that  while  be  was 
on  a  freight  train  of  that  company,  in  the 
discharge  of  his  duties,  at  about  half  past 
1  o'clock  In  the  morning  on  a  day  named,  the 
drawhead  of  one  of  the  cars  pulled  out  and 
the  train  parted;  that  in  this  emergency  it 
became  necessary  to  chain  together  the  cars 


at  the  point  where  the  train  separated;  that 
the  conductor,  who  had  entire  charge  of  plain- 
tiff, directed  him  to  assist  in  this  work, 
which  It  was  his  duty  to  do;  that  by  the 
conductor's  orders  the  detached  portions  of 
the  train  were  placed  in  such  a  position  that 
the  car  from  which  the  drawhead  had  been 
pulled  (which  was  in  the  front  portion  of 
the  train,  or  that  attached  to  the  engine)  was 
situated  at  a  distance  of  six  or  eight  inches 
from  the  drawhead  of  the  end  car  of  the  de- 
tached portion  of  the  train,  the  entire  train 
being  brought  to  a  complete  stop;  that,  while 
the  cars  were  in  this  position,  plaintiff,  under 
orders  from  the  conductor,  proceeded  to  the' 
work  of  chaining  the  two  cars  together,  when 
the  engineer,  fireman,  or  other  employe  In 
charge  of  the  engine,  negligently  caused  the 
front  portion  of  the  train  to  come  back 
against  the  rear  section,  plaintiff's  hand  being 
caught  between  the  two  cars  and  injured  in 
a  manner  set  out  It  was  alleged  that  the 
engineer  personally  observed  the  situaticm 
of  the  train  while  plaintiff  was  at  the  work 
described,  and  knew  of  his  position  and  the 
importance  to  his  safety  that  the  train  be* 
kept  stationary.  He  sued  for  $2,000  dam- 
ages. The  defendant  filed  an  answer,  in 
which  it  denied  liability,  and  claimed  that 
the  plaintiff,  under  the  rules  of  the  company, 
which  he  was  under  written  contract  to 
observe,  had  no  right  to  be  in  the  position  In 
which  he  was  at  the  time  of  his  injury.  The 
jury  found  for  the  plaintiff  the  full  amount 
sued  for;  the  defendant  moved  for  a  new 
trial,  which  was  denied,  and  it  excepted. 

1.  The  motion  complains  of  a  charge  of 
the  court  which,  taken  by  Itself,  was  un- 
doubtedly .  erroneous  as  stating  a  principle 
of  law  inapplicable  to  the  case  on  triaL 
This  was  cured,  however,  by  another  charge, 
In  immediate  connection  with  the  one  com- 
plained of,  to  the  effect  that  the  principles 
of  law  at  first  announced  had  no  application 
in  an  action  against  a  railroad  company  by 
an  employ^.  It  is  always  unfortunate  for 
the  trial  judge  to  give  to  the  jury  instructions 
not  germane  to  the  case  on  trial,  as  it  has 
a  tendency  to  confuse  and  to  lead  the  minds 
of  the  jury  away  from  the  real  Issues  in- 
volved; but  where,  as  In  the  present  case, 
an  explicit  Instruction  is  given,  the  effect  of 
which  is  to  remove  the  confusion  created  by 
the  first  charge,  we  cannot  say  that  the  ends 
of  justice  demand  that  a  new  trial  be  granted. 

2w  Error  is  also  assigned  upon  a  charge  to 
the  effect  that  the  burden  would  be  shifted 
from  the  plaintiff  to  the  defendant  upon  a 
showing  by  the  former  either  that  he  was 
without  fault  or  that  the  company  was  at 
fault;  the  contention  urged  in  the  brief  of 
counsel  for  the  plaintiff  In  error  being  that 
such  a  charge  is  applicable  only  in  cases 
where  the  injury  was  caused  by  the  running 
and  operation  of  the  defendant's  train.  It 
being  claimed  that  "the  plaintiff  was  not  in- 
jured in  the  running  of  the  train,  but  was 
Injured  in  endeavoring  to  make  a  coupling. *' 
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The  distinction  sought  to  be  drawn  is  not 
well  taken.  If,  while  a  trainman  is  endearor^ 
Ing  to  make  a  coupling,  a  portion  of  the  train 
is  nm  against  him  and  he  is  injured,  we  can- 
not escape  the  conclusion  that  in  some  way 
the  "running  of  the  train"  was  concerned  in 
the  injury.  The  argument  that  the  Injury  was 
caused  by  the  effort  to  make  the  coupling^ 
rather  than  the  running  of  the  train,  Is  a 
refinement  of  reasoning  to  which  we  cannot 
bring  ourselves  to  agree.  We  therefore  hold 
that  the  charge  under  consideration  was  not 
error.  Georgia  Ry.  &  Blectrlo  Oo.  y.  Reeves^ 
X23  Ga.  697,  51  S.  B.  aia 

3.  There  was  introduced  In  evidence  a 
contract^  signed  by  the  plaintiff,  of  which 
the  following  is  a  copy:  %  J.  N.  Holbrooke 
fully  understand  that  the  rules  of  the  South- 
em  Railway  Oompany  positively  prohibit  all 
employ^  in  coupling  or  uncoupling  cars  or  air 
hose,  from  going  between  the  cars  while  either 
car  is  in  motion.  Employes  are  also  proliiblted 
ftom  going  between  the  cars  while  an  engine 
is  attached  to  eith^ ,  for  any  oth»  purpose 
than  to  adjust  for  a  coupling  the  knuckle  on 
the  car  farthest  away  firom  the  engine,  or 
to  couple  the  air  hose,  and  then  only  when 
the  cars  are  stationary  and  the  knuckle  can 
be  adjusted  in  the  ordinary  way  by  raising 
the  lever  with  one  hand  and  opening  or  clos- 
ing the  knuckle  with  the  other.  If  anything 
connected  with  the  coupling  apparatus,  cars, 
or  track  be  defective  or  out  of  order,  making 
the  coupling  or  uncoupling  more  difficult  or 
dangerous  than  ordinary^  I  fully  understand 
that  the  rules  prohibit  employes  from  at- 
tempting to  make  the  coupling  or  uncoupling, 
or  from  remedying  the  defect  or  difficulty, 
but  must  inunediately  upon  discovery  report 
the  same  to  the  conductor  or  other  superior 
officer  in  charge  of  the  train.  In  considera- 
tion of  being  employed  by  said  company,  I 
hereby  agree  to  be  bound  by  said  rules,  and 
waive  all  or  any  liability  of  said  company 
to  me  for  any  results  of  disobedience  or 
infraction  thereof.  I  further  understand 
that  many  foreign  cars,  which  this  line  must 
necessarily  handle  and  transport,  have  no 
bumpers  attached  to  them,  and  that  thereby 
the  danger  of  going  between  the  cars  to 
couple  or  uncouple  or  adjust  pins  is  greatly 
increased.  I  further  and  plainly  and  ex- 
plicitly understand  and  take  notice  as  a 
part  of  this  contract  and  regulation,  that 
no  conductor  of  any  train,  freight  or  pas- 
senger, or  engineman  or  fireman,  or  any  other 
agent  of  the  Southern  Railway  Company,  has 
the  right  to  waive  or  dispense  with  or  bus* 
pend,  or  in  any  way  alter  or  amend  any 
of  theprovisions^  conditions,  contracts,  stipule- 
tions^  or  regulations  contained  In  this  paper 
writing.  I  am  also  hereby  informed  and 
take  notice  of  the  fact,  and  fully  under- 
stand, that  no  conductor  of  a  train,  passenger 
or  freight,  or  any  engineman  or  fireman, 
or  any  other  agent  in  and  about  such  trains^ 
has  the  authority  to  discharge,  dismiss,  or 
otherwlM  punish  or  injure  me  for  adhering 


strictly  to  the  conditions,  stipulations,  and 
regulations  contained  in  this  paper,  or  the 
failure  to  obey  any  order  to  violate  said 
conditions,  stipulations,  and  regulations  ocm- 
talned  in  this  paper  writing.  *  *  *  I 
have  read  the  above  carefully  and  fully 
understand  it,  and  have  received  a  duplicate 
thereof."  It  is  contended  by  counsel  for  the 
railroad  oompany  that,  by  reason  of  this 
contract  and  its  alleged  violation  by  the  plain- 
tiff, no  verdict  could  legally  be  found  in  his 
favor,  and  that  certain  charges  of  the  court 
below  were  erroneous,  as  placing  upon  the 
contract  an  unwarranted  construction. 

It  was  ii^  evidence  that,  when  the  train 
separated  and  the  plaintiff  discovered  the 
cause  of  the  trouble,  he  took  no  steps  on  his 
own  Initiative  to  remedy  the  defect,  but  at 
once  reported  to  the  conductor  what  had 
happened,  and  from  that  time  acted  only 
under  the  orders  of  the  conductor.  In  report- 
ing to  the  conductor  he  was  acting  literally 
In  accordance  with  the  rule  laid  down  in  his 
contract  directing  what  he  should  do  in 
case  of  emergency.  The  contract  is  silent 
as  to  what  further  steps  should  be  taken  in 
cases  of  emergency  after  the  report  had 
been  made  to  the  conductor;  but  it  is  safe 
to  assume  that  it  was  not  intended  that  the 
trainmen  should  refuse  to  obey  the  orders  of 
their  superior  in  taking  measures  to  relieve 
the  situation,  leaving  the  conductor  alone 
and  unaided  to  do  whatever  work  was  nec- 
essary by  himself.  A  reasonable  construc- 
tion would  seem  to  be  that  trainmen  were 
given  no  discretion  in  deciding  what  steps 
w^e  necessary  to  remedy  a  defect  caused 
by  an  emergency,  and  were  not  permitted 
to  do  anything  on  their  own  account  under 
such  circumstances.  The  responsibility  for 
the  safety  of  the  train  was  on  the  conductor, 
and  therefore,  when  an  emergency  occurred, 
the  first  thing  for  the  trainman  to  do  waa, 
not  to  attempt  to  exercise  his  own  Judgment 
in  remedying  the  defect,  but  to  report  im- 
mediately to  the  conductor,  and  thereafter 
obey  his  orders.  The-  contract  is  very  sweep- 
ing and  drastic  in  its  terms,  and  seems  to 
have  been  designed  primarily  to  defeat  a 
recovery  by  its  employ^  for  an  injury  grow- 
ing out  of  any  conceivable  combination  of 
circumstances;  but  such  instruments  will  al- 
ways be  construed  most  strongly  against  the 
company,  by  which  they  were  prepared. 
Weston  &  Atlantic  R.  Co.  v.  Bussey,  95  Ga.  585. 
23  S.  E.  207;  Richmond  &  Danville  R.  Co.  v. 
Mitchell,  92  Ga.  77,  18  a  B.  290;  Georgia  R. 
Co.  V.  Clarke,  97  Ga.  70e,  25  S.  E.  368. 
In  the  present  case  it  requires  no  forced  con- 
struction to  decide  that,  under  the  terms  of 
the  contract^  after  the  plaintiff  had  reported 
to  the  conductor  the  existence  of  the  defect 
in  the  train  which  gave  rise  to  an.  emergency, 
it  was  his  duty  thCD  to  obey  the  conductor's 
instructions  in  the  steps  necessary  to  over- 
come the  emergency. 

4,  5^  The  fourth  headnote  needs  no  elabora- 
tion.   The  evidence  was  conflicting,  but  that 
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for  the  ptaintlfP  was  amply  soffid^t  it  be- 
lieved by  the  jury,  to  warrant  the  verdict 
returned.  The  trial  jndge,  by  overrallng  the 
motion  for  a  new  trial,  expressed  his  ap- 
proval of  the  verdict,  and  this  court  will  not 
Interfere. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


CIM  G«.  CTl) 

WHITT  et  al.  v.  BLOUNT. 
(Supreme  Court  of  Georgia.    Jan.  12,  1906.) 

1.  PaRTNEBSHIF  —  NAHB  —  AliliBQATIOIlS  OW 
PUSADINO. 

Although  the  name  •'Artope  &  Whitt  Com- 
pany," standing  alone,  would  Import  a  corpo- 
ration, where  it  is  designated  in  a  plea  as  "a  busi- 
ness known  as  the  Artope  &  Whitt  Company  and 
owned  by"  defendants,  and  is  repeatedly  refer- 
red to  in  the  plea  as  the  business  of  defendants, 
such  name  will  be  construed  as  a  mere  trade- 
name under  which  defendants  are  conducting 
their  business. 

2.  CONTBACTS— DUBESS. 

'*The  free  assent  of  the  parties  being  essen- 
tial to  a  valid  contract,  duress  ♦  ♦  •  by 
threats  or  other  arts,  by  which  the  free  will  of 
the  party  is  restrained  and  his  consent  Induced, 
will  void  tte  contract"  The  plea  in  the  pres- 
ent case  was  a  good  plea  of  duress. 

[Ed.  Note. — For  cases  in  point,  see  voL  11, 
Cent  Dig.  Contracts,  S9  481-441.] 

8.  Saux  —  Want  ob  Faelubk  of  Considkba- 

TiON— Pleading. 

The  pleas  of  want  of  consideration  and  fail- 
ure of  consideration  in  this  case  were  improper" 
ly  stricken. 
4.  PuEADiNQ— Recoupment. 

A  plea  of  recoupment  being  a  cross-action 
by  the  defendant  against  the  plaintiff,  its  alle- 
gations as  to  damages  must  be  as  specific  and 
certain  as  if  made  in  a  petition. 

[Ed.  Note. — For  cases  in  point,  see  voL  S9, 
Cent.  Dig.  Pleading,  S  2d2.] 

(Sjllabns  by  the  Court.) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  A.  S.  Blount  against  D.  S.  Whitt 
and  others.  There  was  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Reversed. 

A.  S.  Blount  sued  D.  S.  Whitt  and  6.  B. 
Artope  on  three  promisscHry  notes  given  by 
the  d^endants  to  the  plaintiffs,  dated  Octo- 
ber 10,  1903,  aggregating  $500,  and  due,  re- 
spectively, two,  four,  and  six  months  after 
date.  The  defendants  filed  the  following 
plea:  In  1903  defendants  entered  into  a 
contract  with  plaintiff  "in  which  be  agreed 
to  work  for  a  business  known  as  the  Artope 
&  Whitt  Company  and  owned  by  them."  Un- 
der this  contract  he  was  given  control  and 
management  of  their  marble  yard  at  Rocky 
Mount,  N.  C,  and  all  of  the  business  connect- 
ed with  the  same  in  the  states  of  Virginia, 
North  Carolina,  and  South  Carolina.  In  1904 
plaintiff,  ''contrary  to  his  duties  to  defend- 
ants, and  contrary  to  the  law  and  good  mor- 
als, got  the  affairs  of  said  business  and  said 
marble  yard  business  [so]  thoroughly  in  his 
control  as  that  no  one  else  understood  the 
same,  nor  could  manage  the  same.  Thus  he 
brought  about  such  a  state  of  affairs  that  de- 


fendants oonld  not  do  wlthont  him  incept  at 
a  great  financial  loss  to  themselves.  Follow- 
ing out  his  plan,  be  refused  to  carry  out  his 
contract  with  defendants  and  threatened  Im- 
mediately to  quit  their  employment  unless 
they  would  sobmit  to  certain  new  and  un- 
just demands,"  to  wit,  the  giving  of  the  note 
sued  on  and  "the  payment  of  a  certain  sum 
of  money."  Moreover,  he  threatened  "to 
leave  and  take  with  him  certain  property, 
and  to  retain  funds  amounting  to  $847.86," 
which  he  had  collected  for  defendants.  "In 
addition  to  this  [plaintlflr]  held  and  controlled 
numerous  writings,  contracts,  etc.,  for  work 
to  be  erected,  amounting  to  thousands  of 
dollars,  and  had  it  in  his  power  to  collect 
large  sums  for  work  which  he  had  done  and 
controlled,  and  which  he  alone  could  collect 
with  facility  and  without  great  loss  to  defend- 
ants." Plaintiff,  "being  insolvent  and  under- 
standing the  powtf  he  had  to  coerce  defend- 
ants, forced  them  into  signing  said  notes; 
he  agreeing  as  a  part  of  the  consideration 
therefor  to  continue  on  in  their  service  for 
the  year,  and  especially  to  carry  out  the  con- 
tracts which  he  had  obtained,  and  to  collect 
tne  outstanding  debts  due  them,  and  to  do 
all  other  things  in  his  power  usual  In  such 
circumstances  to  carry  on  the  business  of 
defendants.  After  coercing  defendants  to 
pay  him  the  sum  of  money  and  give  him  the 
notes  as  above  stated,  upon  the  consideration 
of  his  agreement  to  serve  them  for  the  year 
and  collect  the  moneys  due  them  and  save 
them  the  losses  above  referred  to,  [  plaintiff] 
•  ♦  ♦  In  a  week  or  two  thereafter  and 
before  the  said  year  was  out,  contrary  to 
said  contract,  did  quit  the  service  of  defend- 
ants, and  by  so  doing  caused  them  to  lose 
large  sums  of  money,  aggregating  $1,000  or 
other  large  sum,  an  Itemized  list  of  same 
being  hereto  attached  marked  'Exhibit  A.' 
Wherefore,  the  premises  considered,  defend- 
ants plead  that  said  notes  were  obtained  by 
fraud  and  duress,  and  were  without  con- 
sideration, and  that  the  consideration  for 
same  has  failed.  Th^  also  pray  that 
they  may  be  allowed  to  recoup  the  said 
damage^  In  the  simi  of  $1,000  against  said 
plaintiff,  and  that  they  may  have  Judg- 
ment for  same."  No  exhibit  or  Itemized 
statement  of  damages  suffered  by  defendants 
was  annexed  to  the  plea.  The  plaintiff  de- 
murred to  this  plea  on  the  grounds  (1)  that 
the  contract  set  out  therein  appears  to  have 
been  made  between  the  plaintiff  and  the  Ar- 
tope &  Whitt  Company,  presumably  a  cor- 
poration and  a  third  party,  and  the  breach 
thereof  cannot  be  pleaded  In  defense  to  the 
action  against  defendants  as  individuals; 
(2)  that  the  allegations  do  not  make  a  case 
of  fraud  or  duress;  (3)  that  no  cause  of 
action  1^  set  out  against  plaintiff  to  enable 
defendants  to  recoup  against  him,  and  no  bill 
of  particulars  is  attached  to  the  plea;  <4) 
that  the  terms  of  the  contract  which  plaintiff 
is  alleged  to  have  broken  are  not  stated: 
and  (5)  that  the  plea  admits  the  execution 
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of  the  notes  sued  on  and  sets  forth  no  valid 
defense  to  a  suit  on  tbem.  The  court  sus- 
tained the  demurrer  generally,  struck  the 
plea,  and,  there  being  no  issuable  defense 
filed  under  oath,  rendered  judgment  against 
the  defendants,  who  excepted  to  the  ruling 
striking  their  plea. 

Arthur  L.  Dasher,  for  plaintiffs  In  error. 
B.  J.  Dasher,  for  defendant  in  error. 

CANDLER,  J.  1.  The  name  **Artope  & 
Whitt  Company,"  without  more,  would  im- 
port a  corporation ;  but  when  designated  in 
the  plea  as  "a  business  known  as  the  Artope 
ft  Whitt  Company,  and  owned  by"  defend- 
ants, and  when  considered  in  connection  with 
all  the  other  allegations  of  the  plea  relating 
thereto.  It  clearly  appears  that  it  was  not 
a  corporation,  but  a  mere  trade-name  under 
which  defendants  were  conducting  thehr  busi- 
ness. 

2.  av.  Code  1805,  §  3536,  declares:  "Du- 
ress consists  in  an  illegal  imprisonment,  or 
legal  imprisonment  used  for  illegal  purpose, 
or  threats  of  bodily  or  other  harm,  or  other 
means  amounting  to  or  tending  to  coerce 
the  will  of  another,  and  actually  inducing 
him  to  do  an  act  contrary  to  his  free  will." 
The  language  of  section  8670  is:  "The  free 
assent  of  the  parties  being  essential  to  a 
valid  contract,  duress,  either  of  imprison- 
ment or  by  threats,  or  other  arts,  by  which 
the  free  will  of  the  party  is  restrained,  and 
his  consent  induced,  will  void  the  contract 
Legal  imprisonment,  if  not  uised  for  illegal 
purposes,  is  not  duress.'*  .The  provision  of 
these  sections  essentially  modify  the  strictly 
defined  doctrine  of  duress  at  common  law. 
Under  that  doctrine  duress  was  divided  into 
two  classes,  vis.:  (1)  By  imprisonment; 
that  is,  when  a  person  is  actually  imprison- 
ed (a)  for  an  improper  purpose  without  Just 
cause,  (b)  for  a  Just  cause  without  lawful 
authority,  or  (c)  for  a  Just  cause  and  under 
proper  authority,  but  for  an  improper  purpose. 
(2)  Per  minas,  when  a  person  (a)  is  threaten- 
ed with  loss  of  life,  (b)  is  threatened  with  loss 
of  limb,  (c)  is  threatened  with  mayhem,  or 
(d)  is  threatened  with  imprisonment  Ac- 
cordingly, the  English  decisions,  as  well  as 
a  number  of  cases  in  the  United  States,  ad- 
hering to  the  common-law  doctrine,  hold  that 
a  threat  to  destroy,  injure,  or  detain  goods  or 
chattels  does  not  constitute  such  legal  duress 
as  to  be  ground  for  setting  a  contract  made 
under  its  influence.  9  Cyc  444  et  seq.  Du- 
ress consists,  not  merely  in  the  act  of  impris- 
onment or  other  hardship  to  which  the  party 
is  subjected,  but  the  state  of  mind  produced 
by  those  circumstances,  and  in  which  the  act 
sought  to  be  avoided  was  done.  Id.  443. 
An  essential  element  of  a  contract  In  the 
true  sense— that  is,  as  distinguished  from 
quasi  or  constructive  contract»->is  an  agree- 
ment or  mutual  assent  of  the  parties,  and, 
as  stated  in  section  3670  of  the  Civil  Code  of 
1895,  this  assent  in  order  to  make  the  con- 


tract valid,  must  be  free;  that  section  de- 
claring that  duress,  not  only  of  imprisonment 
or  by  threats,  but  by  "other  arts,  by  which 
the  free  will  of  the  party  Is  restrained,  and 
his  consent  induced,  will  void  the  contract" 
The  language  of  section  3536,  defining  duress, 
is  equally  broad,  since  it  declares  that  duress 
consists  not  only  in  any  illegal  imprisonment 
or  legal  imprisonment  for  an  illegal  purpose, 
or  threats  of  bodily  or  other  harm,  but  also 
of  other  means  amounting  to  coercion  or 
tending  to  coerce  the  will  of  another,  and 
actually  inducing  him  to  do  an  act  contrary 
to  his  free  wiD.  According  to  the  weight  of 
modem  authority,  the  unlawful  detention  of 
another's  goods  under  oppressive  circum- 
stances, or  their  threatened  detention,  will 
avoid  a  contract  on  the  ground  of  duress,  for 
the  reason  that  in  such  cases  there  is  noth- 
ing but  the  form  of  agreement  without  its 
substance.  Clark,  Contracts,  240 ;  9  Cyc  451. 
"Where  the  parties  are  not  at  arms'  length, 
but  one  of  them  is  in  a  position  to  dictate, 
the  courts  will  treat  agreements  which  are 
infiuenced  by  threats  of  injury  to  or  with- 
holding of  property  as  made  und^er  duress, 
as,  for  example^  where  a  common  carrier  re- 
fuses to  deliver  or  transport  freight  already 
in  his  possession,  unless  the  shipper  will  sign 
a  separate  contract;  where  illegal  charges 
are  exacted  by  a  custom's  officer  as  a  con- 
dition of  the  delivery  of  property;  where  a 
banker  refuses  to  honor  a  customer's  check 
unless  he  accedes  to  a  false  and  fraudulent 
claim ;  where  one  with  the  necessary  power 
threatens  to  prevent  the  clearance  of  a  ves- 
sel ;  where  a  gas  or  water  company  refuses 
to  furnish  gas  until  a  promise  which  it  has 
no  right  to  exact  la  made ;  where  a  state  in- 
stitution refuses  to  admit  a  student  unless  a 
payment  of  an  illegal  fee  is  made  by  him." 
9  Cyc  452,  and  cases  cited.  See,  also,  Clark, 
Contracts,  243,  and  cases  cited  in  note  206. 
As  we  have  seen,  the  plea  in  the  present 
case  alleges,  in  substance,  that  the  defend- 
ants, the  year  before  the  notes  were  given, 
had  placed  plaintiff  in  control  of  their  busi- 
ness in  North  Carolina,  which  extended  also 
into  the  states  of  South  Carolina  and  Vir- 
ginia ;  that  he  had  a  thorough  knowledge  and 
control  of  such  business ;  that  he  had  entered 
into  numerous  contracts,  involving  large 
sums  of  money,  for  the  execution  of  work 
pertaining  to  the  husiness ;  that  he  had  col- 
lected and  had  in  his  possession  nearly  $850 
in  money  belonging  to  the  defendants ;  that 
he  also  had  control  of  numerous  writings, 
contracts,  and  other  property  relating  to  the 
business;  that  under  the  circumstances  no 
one  but  plaintiff  could  carry  on  the  business 
except  at  a  great  financial  loss  to  defendants ; 
that  plaintiff  had  brought  about  this  state 
of  affairs  in  pursuance  of  a  preconceived 
plan  to  coerce  defendants  into  giving  him  the 
notes ;  that  be  was  insolvent ;  that  he  threat- 
ened to  leave  the  employ  of  defendants,  and 
take  with  him  their  money,  contracts,  and 
other  property,   unless  they  gave  blm   the 
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notes  and  paid  him  a  certain  sum  of  money ; 
and  that,  fearing  plaintiff  would  carry  out 
such  tlireats,  to  the  great  financial  loss  of  de- 
fendants, they  gave  him  the  notes.  We  are 
of  the  opinion  that  the  plea,  while  not  com- 
ing up  to  the  requirements  of  technical  ac- 
curacy, was  in  substance  a  good  plea  of  du- 
ress, and  that  the  court  erred  in  striking  it. 

8.  If  the  notes  were  given  under  duress, 
they  were  void.  And  if  plaintiff  agreed  to 
continue  in  the  employ  of  defendants  for 
the  balance  of  the  year  in  which  the  notes 
were  executed  and  to  do  for  the  defendants 
the  things  set  out  in  the  plea,  and  he,  with- 
out fault  on  defendants'  part,  failed  to  com- 
ply with  his  agreement,  there  was,  to  that 
extent,  a  failure  of  consideration. 

4.  The  plea  failed  to  set  out  In  the  body 
thereof,  or  in  an  exhibit  attached  thereto, 
any  specific  damages  wliich  defendants  suf- 
fered by  reason  of  plaintifTs  alleged  breach 
of  his  agreements ;  and  it  was  thwef ore  not 
a  good  plea  of  recoupment,  and  was  subject 
to  the  special  demurrer  made  thereto.  At- 
lanta Glass  Ca  t.  Noizet,  88  Ga.  44,  13  8.  U 
83a 

Judgment  rerersed.  All  the  Justices  con- 
curring. 

(124  Ga.  <B0) 

CENTRAL  OP  GEORGIA  RT.  CO.  ▼. 

WRIGHT,  Comptroller  General,  et  al. 
(Supreme  Court  of  Georgia.    Jan.  9,  1900.) 

!•  Taxation— Pbofebtt  Sitbjeot. 

Stock  in  an  Alabama  railroad  company, 
whose  lines  lay  outside  of  Georgia,  was  owned 
bw  the  Central  Railroad  &  Banking  Company 
of  Georgia,  a  domestic  corporation.  To  secure- 
an  issue  of  bonds  that  company  conveyed  the 
stock  by  deed  of  trust  to  a  New  xork  trust  com- 
pany, and  an  entry  of  transfer  of  the  stock  to 
the  trust  company  was  made  on  the  books  of 
the  Alabama  corporation.  The  Central  Railroad 
A  Banking  Company  of  Georgia  went  into  the 
hands  of  a  receiver,  its  assets  were  disposed  of 
at  a  judicial  sale,  and  the  Central  of  Georgia 
Railway  Company,  a  new  corporation  chartered 
under  the  laws  of  Georgia,  became  the  owner 
of  its  properties,  includingthe  equitable  interest 
in  the  Alabama  stock.  The  New  York  trust 
company  has  the  physical  possession  of  the 
stock  certificates,  as  well  as  the  legal  title  there- 
to; but  everv  beneficial  interest,  including  the 
right  to  receive  dividends  and  to  vote  the  stock, 
as  well  as  the  equity  of  redemption,  is  owned  by 
the  Central  of  Georgia  Railwav  Company,  sub- 
ject only  to  its  compliance  with  the  terms  of 
the  bonds  to  secure  which  the  deed  of  trust  was 
given.  Held  that,  the  substantial  beneficial 
ownership  of  the  stock  being  in  the  Central  of 
Georgia  Railway  Company,  that  company  is 
liable  to  be  taxed  thereon  in  Georgia. 
2.  Same. 

On  all  other  points  presented  by  the  record. 


tbis  case  is  controlled  by  the  decision  in  Geoi 

R.  Co.  v.  Wrigh ^    ^^^    - 

this  day  decided. 


Co.  v.  Wright.  53  S.  B.  251.  124  Ga. 


(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  between  the  Central  of  Georgia  Rail- 
way Company  and  W.  A.  Wright,  Comptroller 
General,  and  others.  From  the  Judgment,  th« 
railway  company  brings  error.    Affirmed. 


Lawton  &  Cunningham  and  Alex.  0.  King, 
for  plaintiff  in  error.  Jno.  C.  Hart,  Atty. 
Gen.,  and  J.  D.  Kilpatrick,  for  defendants  in 
error. 

CANDLER,  J.  This  case  differs  but  slight- 
ly from  the  case  of  Georgia  R.  Co.  v.  Wright, 
124  Ga.  596,  53  S.  E.  251,  this  day  decided. 
No  Question  of  res  adjudicata  or  of  the  stat- 
utes of  limitation  is  Involved  in  the  present 
case,  but  otherwise  the  two  cases  are  identical 
in  principle,  save  as  to  the  one  question  now 
for  determination.  That  question  grows  out 
of  the  peculiar  character  of  the  ownership 
by  the  Central  of  Georgia  Railway  Company 
of  its  half  of  the  capital  stock  of  the  Western 
Railway  of  Alabama.  It  appears  that  this 
stock  was  originally  owned  by  the  Central 
Railroad  &  Banking  Company  of  Georgia, 
which  company,  in  1887,  conveyed  it  by  a 
deed  of  trust  to  the  Central  Trust  Company 
of  New  York,  to  secure  an  issue  of  bonds 
amounting  to  $5,000,000.  In  1892  the  proper- 
ty of  the  Central  Railroad  &  Banking  Com- 
pany was  placed  in  the  hands  of  a  receiver 
in  the  Circuit  Court  of  the  United  States; 
the  equitable  interest  In  this  stock  being  part 
of  the  property  turned  over  to  the  receiver. 
Subsequently,  pursuant  to  orders  granted  by 
the  United  States  court,  the  receiver  pledged 
this  equitable  intere^  to  secure  a  loan  of 
money,  and  the  Mercantile  Trust  Company 
of  New  York  eventually  became  the  owner 
of  the  equity  by  purchase  at  public  sale.  The 
property  of  the  Central  Railroad  &  Banking 
Company  was  sold  under  an  order  of  court, 
and  subsequently  the  Central  of  Georgia  Rail- 
way Company,  the  present  plaintiff  in  error, 
was  incorporated,  and  becfUne  the  owner,  by 
successive  transfer,  of  the  equitable  Interest 
in  this  Btodc  Under  the  terms  of  the  trust 
deed  from  the  Central  Railroad  &  Banking 
Company  to  the  Central  Trust  Company  the 
stock  was  transferred  on  the  books  of  the 
Western  Railway  of  Alabama,  and  stands  in 
the  name  of  the  Central  Trust  Company. 
The  physical  possession  of  the  stock  certif- 
icate is  also  in  the  latter  company.  The 
grantor  in  the  deed,  however,  is  allowed  to 
receive  the  dividends  earned  by  the  stock, 
contingent  only  upon  the  pajrment  of  Interest 
on  the  bonds  to  secure  the  payment  of  which 
the  deed  of  trust  was  given,  and  has  the 
trustee's  proxy  to  vote  the  stock  in  all  elec- 
tions of  the  Western  Railway  of  Alabama. 
In  short,  the  property  which  the  stock  repre- 
sents is  situated  in  Alabama;  the  stock  it- 
self and  the  legal  title  to  it  under  the  deed  of 
trust  are  in  New  York ;  the  beneficial  owner- 
ship of  the  stock,  the  right  to  vote  it  to 
receive  its  dividends,  and  to  acquire  the  legal 
title  to  it  upon  the  payment  of.  the  bonds,  is 
In  the  Georgia  company.  The  question  is 
where  Is  the  situs  of  the  stock  for  purposes 
of  taxation. 

We  have  seen.  In  the  case  of  Georgia  R.  Co. 
▼.  Wright  supra,  that  the  situs  of  stock  in 
a  foreign  corporation,  for  the  purposes  of 
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taxation.  Is  at  tbe  domicile  of  the  owner  of 
the  stods.  Now,  the  ownership  of  the  stoclc 
involved  in  the  present  case  is,  as  it  were» 
split  The  Central  Trust  Ck>mpany,  of  New 
York,  is  the  owner  of  the  legal  title,  and 
the  piaintifC  in  error  owns  the  equity  9f  re- 
demption and  the  right,  on  compliance  with 
the  terms  of  the  deed  of  trust  executed  by 
its  predecessors  in  title,  to  enjoy  every  sub- 
stantial benefit  flowing  from  the  stock.  We 
agree  with  counsel  for  the  railroad  company 
that  the  deed  of  trust  comes  squarely  within 
the  terms  of  the  Civil  Code  of  1S95,  (  2771* 
and  that  it  conveyed  to  the  trust  the  full 
legal  title  to  the  stock  during  the  life  of  the 
bonds  which  were  given  to  secure,  subject  to 
be  defeated  by  the  payment  of  the  principal 
of  the  bonds  at  maturity,  together  with  in- 
terest as  it  accrued.  That,  liowever,  does 
not  settle  the  question  of  taxable  ownership 
in  favor  of  the  contentions  of  the  plaintiff 
in  error ;  for  we  find  that  in  Georgia  the  law 
looks,  in  matters  of  taxation,  rather  to  the 
substantial,  beneficial  ownership  of  property 
conveyed  under  the  Civil  Code  of  1895,  ( 
2771,  than  to  the  shadowy,  technical  owner- 
ship of  the  legal  title.  Thus,  in  the  Political 
Code  of  1895,  (  778,  it  is  provided  that  '"while 
the  public  may  treat  the  property  as  belong- 
ing either  to  the  maker  or  the  bolder  of  a 
bond  for  titles,  when  the  latter  is  in  posses- 
sion, yet  as  between  the  parties  the  one  re- 
ceiving the  rents  or  enjoying  the  use  is  liable 
for  the  tax."  And  in  Wells  v.  Savannah,  87 
Ga.  899, 18  S.  E.  442,  Mr.  Chief  Justice  Bleck- 
ley, delivering  the  opinion,  used  the  follow- 
ing apt  and  pointed  language,  the  application 
of  which  to  the  case  now  in  hand  seems  ir- 
resistible: "The  value  of  property  consists 
in  its  use,  and  he  who  owns  the  use  forever, 
though  it  be  on  condition  subsequent,  is  the 
true  owner  of  the  property  for  the  time  be- 
ing. ^  ^  ^  Where  taxation  is  9fl  valorem* 
values  are  the  ultimate  objects  of  taxation* 


and  they  to  whom  the  values  belong  should 
pay  the  taxes."  To  the  same  effect  see  Na- 
tional Bank  v.  Danforth,  80  Ga.  55,  7  S.  B. 
546.  We  are  not  unmindful  of  the  fact  that 
many  eminent  authorities,  dted  in  the  brief 
of  counsel  for  the  plaintiff  in  error,  sustain 
the  contention  that  the  situs  for  taxation  of 
property  conveyed  by  a  deed  of  trust  is 
at  the  domicile  of  the  trustee  who  holds  the 
legal  title;  but  the  case  dted  seems  to  rest 
mainly  on  statutory  grounds.  As  was  said 
in  Dorr  v.  Boston,  6  Gray  (Mass.)  182.  re- 
lied on  by  counsel  for  the  plaintiff  in  error: 
••The  rules  of  taxation  are  wholly  of  statute 
provision."  Our  own  statutes,  and  the  de- 
dsions  of  our  court  of  last  resort,  lay  down 
a  different  principle,  and  by  that  we  are 
bound. 

The  Central  of  Georgia  Ballroad  Company 
receives  the  dividends,  votes  the  stock,  and 
has  every  beneficial  interest  in  the  property, 
except  the  doubtful  one  of  physical  posses- 
sion. In  accordance  with  the  Georgia  author- 
ities which  we  have  cited,  we  therefore  hold 
that  it  is  liable  to  pay  the  tax.  It  does  not 
matter  that  it  never  owned  the  legal  titie  at 
any  time,  and  is  not  a  party  to  the  deed  of 
trust  by  which  it  was  conveyed  to  the  Central 
Trust  Company  nor  to  the  bonds  the  redemp- 
tion of  which  by  it  is  necessary  to  its  owner- 
ship of  the  legal  titie.  The  important  fact 
is  that  it  now  has  the  substantial,  equitable, 
taxable  ownership  of  the  property.  As  has 
been  indicated,  on  all  points  presented  by  the 
present  record  which  are  not  dealt  with  in 
the  foregoing  discussion  the  case  of  Georgia 
E*  Co.  V.  Wright,  124  Ga.  596,  53  S.  E.  2r>l, 
is  controlling.  As  the  only  tax  sought  to  be 
enjoined  in  the  present  case  is  that  for  the 
year  1900,  the  directions  given  in  the  former 
case  are  not  pertinent  to  tills. 

Judgment  afllrmed.  All  the  Justices  con- 
curring. 


W.  Va.> 


DUNFBB  ▼.  CHILDS. 
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DUNFEB  et  al.  v.  CTHILDS  et  aL 

(Supreme  Court  of  Appeals  of  West  Yirginla. 
March  6,  1906.) 

1.  Equity— Bill  of  Review— Dkpositiohs. 

Upon  a  bill  of  review  for  error  of  law,  de- 
positions cannot  be  considered. 

2.  Same— Pendency  of  Appeal. 

A  bill  of  review  for  error  of  law  cannot 
be  maintained  while  an  appeal  ia  pendinir  in  the 
Supreme  Court  of  Appeals. 

5.  Appeal— Dismissal— Time  of  Effect. 

When  an  appeal  is  dismissed  by  an  order 
of  the  Supreme  Court  of  Appeals,  it  stands  dis- 
missed and  ended  on  the  actual  date  of  such 
order,  and  does  not  continue  to  exist  as  an 
appeal  to  the  end  of  the  term  of  the  Supreme 
Court  of  Appeals. 

4.  CouBTS— Pendency  of  Othsb  Suit^Stay- 
iNo  Proceedings. 

A  stay  of  proceedings  in  a  suit  provided 
for  bv  section  6,  c  136,  Code  1899,  rests  in  the 
sound  discretion  of  the  court  To  warrant  the 
stay,  it  must  be  essential  to  justice,  and  it 
must  be  that  the  judgment  of  decree  by  the 
other  court  will  have  legal  operation  and  effect 
in  the  suit  in  which  the  stay  is  asked,  and  settle 
the  matter  of  controversy  in  it. 
fi.  Equity— Bill  of  Review— Grounds. 

A  decree  of  the  Supreme  Court  reversing, 
for  error  of  law,  a  decree  under  which  land  is 
sold,  is  not  newly  discovered  evidence  for  a  bill 
of  review  to  reverse  a  later  decree  of  a  circuit 
court  dismissing  a  bill  filed  to  set  aside  a  deed 
made  to  the  purchaser  under  such  decree  of  sale 
by  the  former  owner  of  the  land  after  the  sale 
and  its  confirmation. 

6.  Same. 

The  reversal  hj  the.  Supreme  Court  is  not 
newly  discovered  evidence  or  matter  for  a  bil>  of 
review  to  reverse  a  decree  of  a  circuit  court 
made  before  such  reversal. 

7.  Deeds— Cancellation. 

Will  a  decree  of  the  Supreme  Court  of  Ap- 
peals reversing  a  decree  of  sale  of  land  be  alone 
ground  for  a  bill  to  cancel  a  deed  made  to  the 
purchaser  under  the  decree  by  the  debtor  and 
owner  of  the  land  before  reversal,  when  there 
is  no  other  consideration  for  such  deed  than  such 
decree  of  sale  and  purchase  under  it? 
&  Vendor  and  Purchaser  —  Bona  Fidk 
Purchasers— Judicial  Sale. 

Where  a  party  to  a  suit  interested  in  a  de- 
cree for  sale  of  a  debtor's  land  by  having  a  debt 
decreed  him  aga  inst  the  land  is  thepurchaser  under 
the  decree  of  sale,  and  he  then  conveys  the  land, 
after  confirmation,  of  the  sale  and  before  a  bill 
of  review  or  appeal  to  reverse  the  decree  of  sale, 
to  a  bona  fide  purchaser,  for  valuable  considera- 
tion, without  actual  notice  of  error  in  the  de- 
cree, such  purchaser's  title  Is  not  affected  bv  a 
reversal  of  the  decree  of  sale  on  bill  of  review 
•r  appeal. 

9.  Lis   Pendens— Effect  of  Suit— Bill  or 
Review. 

A  suit  as  a  lis  pendens  ends  with  final  de- 
cree. A  bill  of  review  or  appeal  to  reverse  such 
decree  is  a  new  lis  pendens,  as  regards  pur- 
chasers claiming  title  under  the  decree,  and  is 
not  a  mere  continuation  of  the  original  suit. 

10.  Cancellation  of  Instruments  —  Pub- 
CHASEB  FOB  Value. 

A  decree  of  cancellation  of  a  deed  for  land 
for  fraud,  or  duress,  or  want  of  consideration, 
cannot  be  made  against  a  purchaser,  for  valu- 
able consideration,  without  notice  of  the  facts 
tainting  the  deed  with  fraud,  duress,  or  want  of 
consideration. 

11.  Deeds— Grounds  of  Invalidity— Fraud 
—Duress. 

A  threat  by  one  having  good  title  to  land 
and  entitled  to  possession  as  nurchaser  under 
a  decree  of  sale,  as  against  the  aebtor  occupying 
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the  land,  to  eject  such  occupant  by  process 
under  th6  decree  of  confirmation  of  sale,  does 
not  constitute  fraud  or  duress  to  set  aside  a 
deed  made  by  such  occupant  to  said  owner. 
12.  Vendor  and  Purchaser  —  Bona  Fidi 
Purchasers. 

One  claiming  land  under  either  a  quitclaim 
deed  or  a  deed  with  covenant  of  special  war- 
ranty may  make  the  defense  of  a  purchaser  for 
valuable  consideration  without  notice. 
IS.  Deeds— Form— Interest  Conveyed. 

A  deed  of  the  form  prescribed  by  section  1, 
c  72,  Code  1899,  containing  the  words  *'do 
grant,"  though  it  contains  a  covenant  of  only 
special  warranty,  will  pass  the  very  land  itself, 
and  all  estate,  right,  title,  and  interest  of  the 
grantor  therein. 
14.  Deeds— Setti NO  Aside— Laches. 

To  set  aside  a  deed  for  fraud,  suit  must  be 
brought  in  a  reasonable  time,  a  time  reasonable 
under  circumstances  of  the  particular  case. 
Delay,  especially  where  it  affects  third  i^ersons, 
will  bar  relief. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Tyler  County. 

Suit  by  James  R.  Dunfee  and  others 
against  H.  Cbilds,  Jr.,  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal 
Affirmed. 

Van  Winkle  ft  Ambler  and  Dave  D.  John- 
son, for  appellants.    T.  P.  Jacobs,  Pugh  & 
Pugh,  Roberts  &  Carter,  M.  F.  Eailott,  Er- 
skine  &  Allison,  and  S.  Bruce  Hall,  for  appe) 
leeb 

BRANNON,  J.  H.  ChUds  &  Co.  brought 
a  suit  in  equity  In  Tyler  county  to  enforce 
Judgment  liens  on  land  of  Dunfee,  and  in  it 
a  decree  was  entered  in  August,  1891,  to 
sell  a  tract  of  85  acres  of  land  of  Dunfee 
for  various  debts,  one  of  tbem  to  Hardman 
Under  this  decree  sale  was  made  of  said 
tract  to  Hardman,  and  the  sale  was  confirmed 
in  December,  1891.  The  decrees  of  sale  and 
confirmation  were  by  default  Dunfee  filed 
a  bill  of  review,  in  April,  1894,  but  it  was 
dismissed.  On  appeal  to  this  court  the  de- 
cree dismissing  the  bill  of  review  was  re- 
versed for  error  of  law,  and  the  case  was  re- 
manded to  the  circuit  court  45  W.  Va.  155, 
80  S.  E'.  102.  The  decree  of  reversal  dates 
May  6,1898.  In  April,  1894,  Dunfee  and  wife 
filed  what  is  called  a  "supplemental  bill," 
in  the  nature  of  a  bill  of  review.  In  it  the 
charge  was  made  that  Hardman  chilled  the 
bidding  at  the  sale,  pretending  to  be  buying 
the  land  with  intent  to  let  Dunfee  redeem, 
and  also  that  after  his  purchase  Hardman, 
with  knowledge  that  his  title  under  the  ju- 
aicial  sale  was  bad,  went  in  company  with  a 
deputy  sheriff,  Hardman,  being  at  the  time 
sheriff,  to  the  residence  of  Dunfee  on  the 
land,  and  represented  that  Dunfee's  wife  had 
no  contingent  dower  in  the  land,  and  that 
under  his  purchase  he  could  at  once  turn 
them  out  of  possession,  and  would  do  so, 
unless  they  would  execute  to  him  a  special 
warranty  deed  to  the  land,  but  that,  if  they 
would  do  so,  he  would  let  them  remain  on 
the  land  for  the  balance  of  the  year  1892 
from  March,  and  that  under  this  representa- 
tion, and  supposiug  that  their  legal  rights 
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had  been  entirely  taken  away  by  the  sale, 
and  that  Hardman  knew  what  he  stated  to 
be  true,  In  order  to  keep  from  being  turned 
out  of  doors,  they  executed  such  deed  to 
Hardman,  dated  March  28,  1892.  The  deed 
recites  a  con^deratlon  of  $100  paid  and  other 
valuable  consideration;  but  it  seems  that 
said  $100  was  not.  In  fact,  paid.  The  bill 
alleges  that  there  was  no  consideration  but 
the  promise  not  to  execute  the  writ  of  pos- 
session and  allow  Dunfee  to  remain  In  pos- 
session. A  writ  of  possession  had  been 
awarded  to  Hardman  by  the  court  On  the 
date  of  the  deed  Dunfee  took  a  lease  of  the 
land  from  Hardman.  This  bill  alleged  nu- 
merous errors  of  law  In  the  decree  of  sale, 
and  In  this  respect  It  was  a  bill  of  review, 
and  In  the  other  respect  an  original  bill  to 
cancel  said  deed  for  fraud,  duress,  and  want 
of  consideration.  For  these  causes  this  bill 
sought  to  reverse  the  decrees  of  sale  and 
confirmation  for  error  of  law,  and  to  set 
aside  the  sale,  and  also  annul  the  deed  from 
Dunfee  and  wife  to  Hardmain.  The  bill 
states  that  Hardman  had  conveyed  the  land 
to  McCk)ach,  and  McCoach  had  conveyed  an 
Interest  therein  to  West,  and  they  had  leased 
the  land  for  oil  to  Ludwig  &  Mooney,  and 
they  had  assigned  the  lease  to  the  Garter 
Oil  company.  Under  said  lease  large  quan- 
tities of  oil  were  produced.  This  bill  of 
April,  1894,  sought  to  charge  those  liable 
therefor  with  the  oil  royalty  In  favor  of 
Dunfee.  This  bill  set  up  the  fact  that  there 
had  been  a  bill  of  review,  as  above  stated, 
to  reverse  the  decree  of  sale  for  error  of  law, 
and  that  said  bill  of  review  had  been  dis- 
missed by  the  circuit  court,  and  that  an 
appeal  to  this  court  had  been  applied  for, 
but  did  not  say  that  such  appeal  had  been 
granted  or  was  pending.  The  bill  also  aver- 
red that  Dunfee  and  wife  had  then  pending 
another  bill  of  review  in  the  circuit  court 
to  reverse  the  decree  of  sale,  and  asked  that 
said  bill  of  review  be  read  with  said  supple- 
mental bill.  When  the  cause  was  called  for 
hearing  on  said  bill  of  April,  1894,  Dunfee 
and  wife  moved  the  court  to  stay  the  hear- 
ing until  an  appeal,  alleged  In  the  motion 
to  be  pending  In  the  Supreme  Court,  from  a 
decree  dismissing  said  bill  of  review  filed 
to  review  the  decree  of  sale  should  be  de- 
termined ;  but  the  court  refused  to  stay  the 
case,  and  dismissed  said  supplemental  bill, 
In  the  nature  of  a  bill  of  review.  This  de- 
cree was  made  In  December,  1896.  In  May, 
1899,  Dunfee  and  others  filed  another  bill, 
a  bill  of  review,  to  reverse  the  decree  of 
December,  1896,  which  dismissed  said  supple- 
mental bill,  and  to  set  aside  said  deed  to 
Hardman  for  fraud,  duress,  and  want  of 
consideration.  We  may  say  this  was  for 
error  of  law.  This  bill  also  set  up  the  fact 
that  the  Supreme  Court  had  reversed  the 
decree  of  the  circuit  court  dismisshig  the 
bill  of  review  which  had  been  filed  to  reverse 
the  decree  of  sale  and  the  sale  under  It 
This  was  set  up  to  have  the  effect  of  newly 


discovered  matter  to  reverse  the  decree  of 
December,  1896,  dismissing  said  supplemental 
bill.  Dunfee  had  died,  and  this  last  bill  of 
review  was  filed  by  his  heirs.  On  full  de- 
fense this  last  bill  of  review  was  dismissed 
by  decree  dating  10th  of  October,  1900. 
From  this  decree  the  plaintiffs  have  appealed. 

The  printed  record  contains  410  pages 
besides  the  record  on  the  former  appeal,  and 
the  briefs  381  pages,  and  the  case  has  been 
complicated  by  numerous  elaborate  plead- 
ings. It  Is  to  be  noted  that  this  appeal  Is 
only  from  the  decree  of  October  10,  1900, 
dismissing  the  last  bill  of  review.  The  ques- 
tion is,  should  that  decree  be  reversed?  In- 
stead of  dismissing  the  bill  of  review  of 
May,  1899,  should  the  decree  have  been  one 
reversing  the  decree  of  December,  1896,  and 
canceling  the  deed  from  Dunfee  and  wife  to 
Hardman?  At  once  I  remark  that  we  can- 
not consider  whether  the  court  upon  the  bill 
of  April,  1894,  ought  to  have  set  aside  the 
deed  from  Dunfee  and  wife  to  Hardman, 
for  the  reason  that  that  matter  turned  on 
depositions,  which  cannot  be  considered  upon 
a  bill  of  review.  To  reverse  the  decree  of 
December,  1896,  for  that  majter,  there  must 
have  been  an  appeal  from  It,  bringing  the 
evidence  under  review.  By  lie  decree  the 
court  found  that  the  evidence  did  not  sus- 
tain the  attack  on  the  deed,  and  It  could  not 
reach  this  conclusion  except  by  considering 
the  evidence.  The  depositions  were  volumi- 
nous and  confiicting  upon  the  questions  of 
duress,  want  of  consideration,  misrepresenta- 
tion, and  Improper  procurement  of  the  deed. 
Error  of  a  court  upon  questions  of  fact 
under  evidence  is  not  reviewable  on  bill  of 
review.  Wethered  v.  Elliott  45  W.  Va.  436, 
32  S.  B.  209 ;  Dunn*s  BxYs  v.  Renick,  40  W. 
Va.  349,  22  S.  B.  66.  The  last  bUl  of  review, 
that  of  May,  1899,  assigns  only  two  errors  in 
the  decree  of  December,  1896 — one  the  failure 
to  stay  the  case  until  decision  of  the  Su- 
preme Court;  the  other,  "in  dismissing  the 
bill,  because,  upon  the  face  of  the  decree 
as  shown  by  the  pleadings,  the  plaintiffs 
were  entitled  to  the  full  relief  prayed  for." 
This  Is  very  indefinite  and  general.  What 
is  its  meaning?  The  law  requires  definite 
assignment  This  is  hardly  an  assignment 
of  error.  If  it  means,  as  I  suppose  it  was 
intended,  that  the  court  erred  in  not  setting 
aside  the  deed  for  fraud,  we  cannot  consider 
it,  as  that  hinges  on  the  evidence.  Of  course, 
the  decrees  of  1891  are  not  involved,  as  they 
have  been  reversed,  or  we  will  say  so.  The 
only  question  presented  by  the  last  bill  as 
error  of  law  in  the  decree  of  December,  1896, 
to  be  considered  by  us,  is  whether  there  is 
error  in  refusing  to  stay  the  hearing  of  the 
bill  of  April,  1894.  We  cannot  look  into  the 
affidavits  as  to  the  mere  matter  of  continu- 
ance not  touching  the  stay. 

It  Is  claimed  that  there  is  error  in  the 
decree  of  December,  1896,  dismissing  the 
bill  of  April,  1894,  because  the  circuit  court 
failed  to  stay  the  proceedings  until  the  deci- 
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sion  of  the  Supreme  Court  on  appeal  from  the 
decree  of  sale  of  August,  1891.  But  there 
was  nothing  to  show  that  in  fact  such  an 
appeal  was  pending.  It  is  enough  to  close  this 
question,  the  only  question  of  law  Involyed, 
that  the  record  does  not  present  this  error,  as 
a  bill  of  review  for  error  of  law  can  only  be 
sustained  by  error  on  the  face  of  the  decree. 
The  motion  to  stay  the  suit,  it  is  true,  did 
aver  that  there  was  pending  in  the  Supreme 
Court  an  appeal;  but  no  showing  of  that  kind 
was  made  by  affidavit  record,  or  otherwisa 
And,  as  against  the  adverse  party,  this  aver- 
ment amounted  to  nothing.  The  answers  of 
Childs  &  Co.  and  the  Carter  Oil  Company  de- 
nied the  pendency  of  such  appeal,  and  the 
bill  does  not  allege  Its  pendency,  and  no  show- 
ing of  it  was  made  by  the  record,  and  the 
mere  statement  of  the  plaintiffs  in  their  mo- 
tion would  not  show  the  existence  of  an  ap- 
peal, as  it  would  not  establish  the  fact  of  the 
appeal  as  against  the  other  parties.  So  there 
is  no  error  in  the  refusal  of  a  stay.  On  the 
contrary,  instead  of  there  being  ground  to 
stay  .the  case,  there  was  ground  under  this 
bead  to  Justi^  the  dismissal  of  the  bill,  be- 
cause by  their  motion  to  stay  the  plaintiffs 
admitted  the  pendency  of  an  appeal  in  the  Su- 
preme Court  for  the  same  matter  for  which 
they  had  filed  their  bill  of  April,  1894,  and 
thus  admitted  that  they  had  already  an  ap- 
peal pending  to  reverse  the  decree  of  sale  for 
error  of  law,  and  therefore  could  not  have  a 
bill  of  review  in  the  circuit  court  for  the 
same  error  of  law.  Instead  of  that  being 
matter  to  stay  the  case,  it  was  matter  calling 
for  the  dismissal  of  their  bill,  so  far  as  it  is 
to  be  viewed  as  a  bill  of  review,  so  far  as  the 
error  of  law  was  concerned.  There  cannot  be 
a  bill  of  review  for  error  of  law  while  an  ap- 
peal is  pending  from  the  same  decree.  Max- 
well V.  Martin,  35  W.  Va.  384,  14  S.  B.  7; 
Kimberiy  v.  Arms  (C.  C.)  40  Fed.  548;  Ens- 
minger  v.  Powers,  108  U.  8.  292,  2  Sup.  Ct 
643,  27  L.  Ed.  732. 

The  record  of  the  appeal  on  the  old  bill 
of  review  shows  that  the  appeal  was  not 
granted  until  months  after  the  decree  of  De- 
cember, 1896,  namely,  April  30,  1897.  A 
former  appeal  there  was,  but  it  was  dis- 
missed four  days  before  that  decree,  and 
in  fact  there  was  no  appeal  pending  when 
that  decree  was  rendered.  Orders  append- 
ed to  a  brief  of  Dunfee's  counsel  so  show 
as  to  the  first  appeal;  but  legally  we  cannot 
look  Into  them,  as  they  are  not  part  of  the  rec- 
ord. Therefore  the  fact  remains  that  it  does 
not  appear  that  any  appeal  actually  existed  at 
the  date  of  the  decree  of  December,  1896* 
This  is  enough  to  justify  action  on,  and  dis- 
missal of,  the  bill  of  April,  1894,  so  far  as  the 
matter  of  stay  is  concerned — that  is,  so  far 
as  the  action  of  the  court  refusing  such  stay 
Is  imputed  as  error— and  that  is  the  only  mat- 
ter of  error  of  law  involved  in  the  decree  of 
December,  1896,  dismissing  the  bill  of  April, 
1894,  since  the  old  decrees  of  1891  are  out  of 
the  way. 


As  there  was  no  appearance  of  record  to 
show  the  actual  pendency  of  an  appeal  it  is 
unnecessary,  except  In  deference  to  the  point 
made  by  counsel,  to  advert  to  the  point  that, 
though  the  first  appeal  was  dismissed  on  the 
12th  day  of  December,  1896,  by  the  Supreme 
Court,  yet  this  court  did  not  close  its  term 
until  December  31,  1896.  and  that  the  order 
dismissing  the  first  appeal  did  not  thus  be- 
come final  until  December  31st,  and  was  not 
in  force  on  the  16th  of  December.  This 
point  is  not  tenable.  For  some  purposes 
Judgments  relate  to  the  first  day  of  a  term, 
for  Instance,  as  a  lien;  but  hardly  ever  to  the 
last  day  for  any  purpose.  It  is  true  that  dur- 
ing a  term  the  record  is  in  the  breast  of  the 
court,  and  may  be  set  aside;  but  generally 
the  date  of  actual  rendition  is  the  date  by 
which  the  Judgment  is  to  be  tested  as  to  its 
force  and  operation.  Long  v.  Ferine,  44  W.  Va. 
243,  28  S.  E.  701.  On  December  12,  1896,  the 
order  dismissing  the  first  appeal  tools  effect. 
On  that  date  that  order  put  that  appeal  out 
of  court  Its  life  was  gone  for  all  purposes, 
and  it  had  no  existence  on  the  16th  of  De- 
cember. Even  if  the  31st  of  December,  the 
dose  of  the  term,  had  anything  in  the  world 
to  do  with  the  question  when  the  term  closed 
on  that  date,  it  would  retroact  and  make  the 
order  dismissing  the  appeal  have  full  effect, 
in  a  legal  point  of  view,  on  the  date  when  it 
was  actually  made,  the  12th  day  of  December, 
and  enable  us  to  assert  that  on  the  16th  of 
December  there  was  no  appeal  pending.  We 
decided  in  Cresap  v.  Cresap,  54  W.  Va.  581, 
46  S.  E.  582,  that  the  date  of  a  Judgment  or 
decree,  as  shown  by  the  record,  marks  the 
point  of  time  from  which  the  limitation  of  a 
writ  of  error  or  appeal  runs;  that  is,  the  ac- 
tual day  of  the  term  on  which  it  was  made. 
Let  us  suppose,  however,  that  there  was 
pending  on  the  16th  of  December,  1896,  an 
appeal.  The  stay  of  proceedings  was  not 
material  as  to  the  matters  of  law  involved 
in  that  appeal,  the  matters  affecting  the  de- 
cree of  sale.  The  question  whether  that  de- 
cree should  be  set  aside  was  fixed  by  the  rec- 
ord of  the  appeaL  In  case  of  reversal,  such 
reversal  would  remove  the  decree  of  sale 
without  any  aid  from  the  decree  on  the  bill 
of  April,  1894,  reversing  the  decree  of  sale. 

Can  we  regard  such  stay  of  proceedings 
material  as  to  that  matter  of  the  bill  of  April, 
1894,  which  sought  the  vacation  of  the  deed 
from  Dunfee  and  wife  to  Hardman,  dating 
March  28,  1892?  I  think  not  If  we  should 
say  that  a  stay  had  been  granted,  and  that 
the  Supreme  Court  had  reversed  the  decree 
of  sale,  and  that  this  fact  had  been  brought 
into  the  case  by  amendment  of  the  bill  of 
April,  1894,  would  it  demand  a  decree  revers- 
ing the  decree  of  sale  (supposedly  already  re- 
versed by  the  Supreme  Court)  and  annulling 
the  deed  from  Dunfee  and  wife  to  Hardman. 
If  we  concede  that  such  reversal  would  alone 
constitute  ground  for  the  annulment  of  that 
deed,  if  Hardman  st^l  owned  the  land,  yet 
could  it  be  annulled  as  against  McCoach  and 
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West  and  Ludwig  &  Mooney  and  the  Garter  Oil 
Ck>mpau7?  Could  a  reversal  of  tbat  decree 
by  the  Supreme  Court  upon  the  appeal,  or  by 
the  circuit  court  under  the  bill  of  April,  1894, 
treated  as  a  bill  of  review,  affect  those  pur- 
chasers for  valuable  consideration,  though  it 
would  affect  Hardman?  Could  a  decree 
uix)n  that  bill  of  April,  1894,  treated  as  an 
original  bill,  setting  aside  that  deed,  affect  the 
said  purchasers,  though  they  held  title  de- 
rivatively from  Hardman?  I  hold  that  they 
could  not  be  affected  in  either  aspect,  for  the 
reason  that  they  are  purchasers  for  valuable 
consideration  without  notice.  Further  on  I 
will  seek  to  give  reasons  based  on  authority 
for  this  position.  In  connection  with  the 
subject  of  stay,  I  will  add  since  that  stay 
constitutes  the  shibboleth  of  the  appellants  to 
sustain  the  claim  of  error  of  law  in  the  de- 
cree of  December  16,  1896,  which  they  would 
reverse  by  their  last  bill  of  review,  that  coun- 
sel cites  section  6,  c.  136,  Code  1899,  sayin? 
that  "whenever  it  shall  be  made  to  appear  to 
a  circuit  court,  or  to  the  Judge  thereof  in  va- 
cation, that  a  stay  of  proceedings  in  a  case 
therein  pending  should  be  had,  until  the  deci- 
sion of  some  other  action,  suit  or  proceeding 
in  the  same  or  another  court,  such  court  or 
judge  shall  make  an  order  staying  proceed- 
ings therein  upon  such  terms  as  may  be  pre- 
scribed by  the  order."  This  language  vests 
a  wide  discretion  in  the  court,  and  though  It 
Is  not  an  arbitrary  discretion,  yet  it  requires 
a  strong  showing  of  prejudice  to  a  party  to  re- 
verse the  action  of  a  court  for  a  refusal  to 
make  such  stay.  Some  courts  have  held  that 
such  refusal  is  not  reviewable  People  v. 
Northern  R.  Co.,  63  Barb.  (N.  T.)  9a  We  do 
not  see  that  such  discretion  was  abused  In 
this  instance,  even  if  we  could  see  that  there 
was  any  materiality,  for  the  purposes  of  the 
case,  under  the  bill  of  1894,  in  the  pendency 
of  the  appeal,  as  there  could  not  be,  because 
that  appeal  Itself,  if  effectual,  would  operate 
on  the  decree  of  sale  independently  of  any 
action  under  the  bill  of  April,  1894.  The  stat- 
ute Itself  requires  that  it  be  made  to  appear 
that  a  stay  ought  to  be  granted.  It  must 
appear  that  the  stay  was  necessary  to  the 
ends  of  justice.  It  was  not  necessary  in  this 
case,  for  the  reason  that  the  appeal  would 
decide  on  the  error  of  law  in  the  decree 
of  sale,  and  for  the  further  reason  stat- 
ed above  that  the  rights  of  such  purchas- 
ers could  not  be  affected  by  a  reversal 
of  the  decree  of  sale,  or  by  annulment  of  the 
deed  from  Dunfee  and  wife  to  Hardman. 
Thus  the  stay  would  have  been  useless  in  a 
legal  point  of  view.  The  stay  must  be  on  the 
ground  that  the  action  in  the  other  case  Is 
material  in  the  decision  of  the  case  stayed. 
We  find  it  stated  in  1  Bncy.  PI.  &  Prac.  768 
that,  "in  order  to  authorize  any  court  to  stay 
proceedings  on  account  of  a  suit  pending  in 
another  court,  the  two  proceedings  must  be 
practically  Identical."  The  statute  has  not 
been  construed  by  this  court,  so  far  as  I 
know;  but  It  must  be  Very  evident  that  it 


means  to,  first,  vest  a  discretion  in  the  court, 
and,  second,  that  it  must  appear  that  the 
decision  of  the  case  in  another  court  will 
have  a  material  or  controlling  effect,  in  actual 
legal  operation,  upon  the  suit  in  which  the 
stay  is  asked.  The  statute  does  not  prescribe 
the  conditions  calling  for  a  stay,  but  any  ac- 
tion under  it  must  be  governed  by  the  com- 
mon-law principles  relating  to  the  subject 
A  suitor's  suit  cannot  be  suspended  merely 
because  a  legal  question  may  be  common  to 
the  two  suits.  He  has  a  right  to  demand  that 
the  court  shall  decide  such  question,  and  not 
wait  for  its  decision  by  another  court  The 
decision  In  the  other  suit  must  have  legal  effect 
in  the  suit  in  which  the  stay  is  asked,  and 
close  its  litigation.  If  It  operate  on  only  one 
of  two  litigated  matters,  it  ought  not  to  be 
granted,  because  it  does  not  cover  the  whole 
case. 

Refusal  of  the  stay  Is  the  only  error  of  law 
Imputed  in  the  dismissal  of  the  bill  of  1894, 
specified  in  the  bill  of  review  of  May,  1899, 
and  we  have  seen  that  this  does  not  constitute 
a  reason  for  reversing  the  decree  of  •  De- 
cember 16,  1896,  dismissing  the  bill  of  April, 
1894.  I  will  add  another  reason  why  there  is 
no  error  of  law  in  such  dlsmlssaL  The  bill  of 
April,  1894,  states  that  Dunfee  had  then 
pending  a  bill  of  review  to  reverse  the  same 
decree  of  sale  for  the  same  error  of  law,  and 
that  it  was  yet  pending.  There  could  not  be 
two  bills  of  review  for  the  same  cause.  This 
matter  was  pleaded  In  bar  of  the  bill  of  April, 
1894,  and  was  cognizable  on  final  hearing. 
Thus  we  conclude  that  there  is  no  error  in 
the  decree  of  October  10, 1900,  upon  the  bill  of 
May,  1899,  based  on  error  of  law ;  first,  be- 
cause, if  there  was  pending  an  appeal  from 
the  decree  of  sale,  that  would  prevent  the 
court  from  reversing  that  decree  under  the 
bill  of  April,  1894;  second,  there  was  a  bill 
of  review  yet  pending  in  the  circuit  court 
to  reverse  the  decree  of  sale;  third,  there 
was  no  evidence  that  an  appeal  was  pending 
BO  as  to  show  error  in  refusal  of  a  stay  before 
hearhig  the  bill  of  April,  1894;  fourth,  be- 
cause no  reversal  of  the  decree  of  sale  or 
annulment  of  the  deed  of  Dunfee  and  wife 
to  Hardman  could  affect  McCoach  and  other 
purchasers;  fifth,  if  it  had  been  assigned  as 
error  in  refusing  to  reverse  the  decree  of 
sale  under  the  bill  of  May,  1899,  the  answer 
is  that  the  Supreme  Court  had  already  done 
this.  Though  matter  of  error  in  the  decree 
of  sale  is  incorporated  in  the  bill  of  review 
of  May,  1899,  yet  it  is  not  assigned  as  er- 
ror therein.  So  much  for  matter  of  law 
apparent 

But  the  bill  of  May,  1899,  states  that  the 
Supreme  Court  had  reversed  the  decree  of 
sale  made  in  1891,  and  claims  that  this 
should  have  induced  the  court  to  set  aside 
the  decree  of  December  16,  1896,  on  the 
ground  of  newly  discovered  evidence.  The 
first  reply  to  this  is  that  this  is  not  such 
new  matter  as  calls  for  reversal  on  the  last 
bill  of  review.    All  definitions  of  newly  dis- 
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covered  evidence  as  a  basis  for  a  bill  of  re- 
view require  tbat  it  shall  relate  to  matters 
of  fact  existing  at  the  date  of  the  decree 
sought  to  be  reversed  by  reason  of  such 
newly  discovered  evidence.  But  the  decree 
of  the  Supreme  Court  reversing  the  decree 
of  sale  did  not  occur  until  long  after  the 
decree  of  December  16,  1896.  No  case  is 
cited  to  sustain  the  proposition  that  this 
decree  of  reversal  can  be  summoned  as  new 
matter  to  reverse  a  decree  made  before  that 
reversal.  A  decision  of  the  Circuit  Court 
of  the  United  States  in  New  York  (Vetter- 
laln  V.  Barker  [C.  0.]  45  Fed.  741)  Is  the 
only  case  dted  on  the  point  A  decree  in  a 
collateral  suit  had  been  used  In  another  suit 
as  res  Judicata.  That  decree  was  later  set 
aside  as  void  for  want  of  jurisdiction  by  the 
court  which  rendered  It  This  setting  aside 
was  presented  as  new  matter  In  a  bill  of 
review.  The  court  held  that  it  could  not  be 
so  used,  because  the  decree  had  been  set  aside 
as  void;  but  expressed  the  opinion  that, 
but  for  its  being  void,  it  would  be  new  matter 
for  a  bill  of  review.  Likely  so,  because  as 
res  judicata  It  had  been  controlling  and  de- 
cisive; but  In  this  case  it  is  not  so.  I  have 
already  sought  to  show  that  a  reversal  of 
the  decree  of  sale  could  not  operate  to  call 
for  a  decree  under  the  bill  of  April,  1894, 
reversing  the  decree  of  sale  or  annulling  the 
deed  of  Dunfee  and  wife  to  Hardman,  so  as 
to  afTect  said  McOoach  and  other  purchasers. 
Therefore  It  is  not  such  matter  as  would  call 
for  a  different  decree  than  that  of  the  16th 
of  December,  1896,  or  of  October  10,  1900. 
Under  neither  the  bill  of  April,  1894,  nor  of 
May,  1899,  could  any  decree  be  rendered  to 
the  prejudice  of  McCoach  and  other  purchas- 
ers. New  matter,  to  be  good  for  a  bill  of 
review,  must  be  effectual  to  call  for  a  dif- 
ferent decree.  Machine  Co.  v.  Dunbar,  82 
W.  Va.  335,  9  S.  B.  237;  Brown  v.  Nutter, 
5i  W.  Va.  82,  46  S.  B.  375.  This  is  a  second 
reason  why  that  new  matter  is  not  effective 
to  have  called  for  a  reversal  of  the  decree  of 
December  16,  1896,  upon  the  bill  of  May, 
1899.  As  to  the  claim  that  the  decree  of 
reversal  of  the  sale  decree  is  new  matter 
good  for  a  bill  of  review,  I  will  add  that  It 
would  be  needless  to  affect  the  decree  of 
sale  under  the  bill  of  May,  1899,  because  the 
reversal  did  that;  and,  as  to  the  refusal 
to  vacate  the  deed  from  Dunfee  and  wife  to 
Hai:dman,  it  could  not  reverse  the  decree  of 
December,  1896^  because  the  reversal  occurred 
after  that  date.  Bledsoe  v.  Carr,  10  Yerg. 
(Tenn.)  55,  holds  that  **the  rendition  of  a  de- 
cree in  another  court  is  not  new  matter  with- 
in the  -meaning  of  liie  rule"  that  newly  dis- 
covered matter  is  ground  for  a  bill  of  review. 
So,  treating  the  bill  of  May,  1899,  as  a 
bill  of  review,  we  see  no  error  to  the  decree 
of  October  10,  1900,  dismissing  that  bill.  It 
is  hardly  necessary  to  say  that  we  cannot 
look  into  the  evidence  bearing  on  the  question 
whether  the  deed  from  Dunfee  and  wife 
to  Hardman  was  procured  by  fraud  or  eo- 


erclon,  because  upon  a  bill  of  review  we  can- 
not Jook  into  such  evidence,  as  that  can  only 
be  done  upon  an  appeaL  But  suppose  we 
treat  the  last  bill,  that  of  May,  1899,  as  an 
original  bill  to  set  aside  the  deed  from  Dun- 
fee and  wife  to  Hardman  on  the  strength 
alone  of  the  reversal  by  the  decree  of  the 
Supreme  Court  of  the  decree  of  sale.  There 
is,  or  might  be,  an  objection  to  so  treating 
this  bill,  on  the  groimd  that  it  unites  matter 
for  a  bill  of  review  and  matter  for  an  origi- 
nal bilL  In  other  words,  it  asks  to  set  aside 
the  decree  of  December  16,  1896,  for  error 
of  law  and  new  matter,  and  to  treat  it  as 
an  original  bill  would  make  it  operate  as  an 
original  bill  to  affect  said  deed  on  the 
strength  of  the  reversal  of  the  sale  decree. 
"A  bill  cannot  be  maintained  which  seeks 
In  the  alternative  to  review  a  decree  for 
error  apparent,  or  to  Impeach  and  set  it 
aside  on  the  ground  of  fraud."  Gordon's 
Adm'r  v.  Boss,  63  Ala.  363.  The  opinion  In 
Klmberly  v.  Arms  (C.  C.)  40  Fed.  559,  takes 
the  same  view.  But  as  there  was  no  de- 
murrer to  the  bill  of  May,  1899,  for  multl- 
farlouaness,  let  us  waive  this  defect,  though 
this  court  might  sua  sponte  raise  that  ques- 
tion Itself,  without  demurrer,  and  dismiss 
the  bin.  Dunn  v.  Dunn,  26  GratCVa.)  296; 
Hogg's  Eq.  Proced.  §  37;  Oliver  v.  Piatt, 
8  How.  411,  11  L.  Bd.  622;  14  Ency.  PI.  & 
Prac.  211.  Then,  treating  this  bill  as  an 
original  bill  setting  up  the  fact  of  the  revers- 
al of  the  decree  of  sale,  did  it  call  for  a 
decree  annulling  the  deed  from  Dimfee  and 
wife  to  Hardman?  If  that  deed  rested  alone 
upon  the  decree  of  sale,  it  would  seem  to  do 
BO.  If,  however,  other  consideration  in  fact 
enter  into  that  deed,  as  for  instance,  if  Hard- 
man  had  in  fact  paid  the  $100  money  con- 
sideration stated  in  the  deed,  the  reversal 
of  the  sale  decree  plainly  would  not  affect 
that  deed,  for  the  simple  reason  of  that  ad- 
ditional new  consideration;  but  that  $100 
was  not  In  fact  paid. 

There  is  another  element  of  consideration 
stated  in  the  brief  as  a  support  for  said  deed, 
namely,  that  Hardman  allowed  Dunfee  and 
wife  to  remain  on  the  land  and  retain  their 
home  upon  It  from  March  28,  1892,  to  the 
close  of  the  year.  It  is  said  that  at  that 
time  there  was  no  appeal  pending  from  the 
decree  of  sale,  and  no  step  had  been  taken 
against  it,  and  that  Hardman's  purchase  was 
in  full  force.  That  decree  of  sale  was  not 
void,  but  merely  voidable,  and  while  standing 
unreversed  gave  Hardman  perfect  title  and 
right  of  possession,  and  his  permitting  Dun- 
fee and  wife  to  retain  possession  under  a 
lease  made  by  Hardman  to  them  constituted 
good  consideration.  It  constituted  a  valid 
consideration  for  the  deed  when  it  was  made. 
As  things  then  stood,  this  lease  was  valuable 
consideration,  and  thus.  In  technical  law, 
made  the  deed  unimpeachable.  But  after- 
wards the  sale  decree  is  reversed,  and  that 
avoided  it  ab  initio,  and  it  goes  to  show  that 
Dunfee  only  remained  on  his  own  land*  and 
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this  would  seem  to  do  away  with  the  reten- 
tion of  possession  by  Dunfee  under  the  lease 
from  Hardman  as  a  basis  of  consideration 
for  the  deed.  There  was  thus  no  money 
consideration,  and  this  lease  came  to  be  no 
consideration  by  the  retroaction  of  the  decree 
of  reversal  in  the  Supreme  Court,  and  so 
there  was  no  consideration  in  fact  for  that 
deed.  The  consideration  upon  which  it  once 
rested  fell  from  under  it  Though  It  is  not 
necessary  to  explicitly  so  decide,  I  incline  to 
think  that  this  decree  of  reversal  would  an- 
nul the  deed  from  Dunfee  and  wife  to  Hard- 
man,  if  Hardman  still  owned  the  land.  I  have 
forgotten  to  say  that  it  is  argued  with  great 
force  that  there  is  other  consideration  of  val- 
ue to  defend  the  deed  against  the  effect  of  that 
reversal,  and  that  is  that  the  money  paid  by 
Hardman  under  his  purchase  under  the  de- 
cree went  to  pay  Dunfee's  debts,  and  is  the 
same  as  if  paid  to  Dunfee;  but  the  answer  to 
this  may  be  that  upon  reversal  Hardman  would 
be  entitled  to  be  repaid  that  money  and  to 
charge  it  on  the  land,  and  thus  lose  nothing. 
But  for  argument  let  us  say  that  the  re- 
versal of  the  decree  of  sale  would  of  Its  own 
force,  as  a  new  fact,  an  independent  fact, 
call  for  the  cancellation  of  the  deed  from  the 
Dunfees  to  Hardman.  We  do  not  feel  called 
upon  to  say  decisively  whether  or  no  such 
would  be  the  case,  treating  the  last  bill  as 
an  original  bill,  as  we  would  have  to  say  if 
Hardman  yet  owned  the  land,  or  a  royalty 
issuing  from  it,  because  he  conveyed  the  land 
outright  to  McGoach  by  deed  dated  February 
2,  1893,  under  an  executory  contract  of  sale 
dating  April  2,  1892,  and  McOoach  conveyed 
an  interest  to  West,  and  McCoach  and  West 
on  April  18,  1892,  leased  the  land  for  oil  pur- 
poses to  Ludwig  and  Mooney,  and  they  en- 
tered and  developed  oil  upon  It.  These  trans- 
fers were  made  after  the  decrees  of  sale  and 
confirmation  and  after  the  conveyance  of  the' 
land  to  Hardman  under  his  purchase  under 
the  decree  of  sale,  and  before  any  bill  of  review 
had  been  filed  or  any  move  made  against  the 
decree  of  sale.  Could  a  reversal  of  these 
decrees  by  the  Supreme  Court  under  the  ap- 
peal from  a  decree  made  upon  the  bill  of 
review  dismissing  it,  or  by  a  reversal  of  said 
decrees  as  asked  by  the  bill  of  review 'of 
April,  1894,  affect  McCoach  or  those  claim- 
ing under  him?  Such  reversal  could  not  do 
so,  because  McCoach  was  a  complete  pur- 
chaser for  valuable  consideration  without 
notice.  Did  McCoach  have  notice?  Notice 
of  what?  When  he  purchased,  there  was  a 
final  decree  and  no  bill  of  review.  Surely 
he  was  not  bound  to  notice  the  single  tech- 
nical error  which  alone  caused  the  reversal 
later  of  the  decree  of  sale;  that  Is,  the  fail- 
ure of  the  record  to  show  that  the  land  would 
not  by  rents  in  five  years  pay  the  debts. 
This  defect  did  not  render  the  decree  void, 
but  only  erroneous  and  voidable.  Waldron 
V.  Harvey,  64  W.  Va.  610,  46  S.  E.  603, 
102  Am.  St  R^.  959.  This  fact  is  ma- 
terial, for,  if  the  decree  were  void.  It  would 


be  different  as  if  there  were  no  juris- 
diction of  the  subject-matter  or  parties.  If 
void,  the  decree  would  be  nil  and  would  con- 
fer no  title  on  the  purchaser.  Hoback  v. 
Miller,  44  W.  Va.  635,  29  S.  E.  1014.  And 
the  purchaser,  having  no  title,  could  not  con- 
fer it ;  but  Hardman  had  title  perfectly  valid 
while  the  decree  stood  unreversed,  and  Mc- 
Coach had  right  to  think  that,  as  the  court 
had  decreed  a  sale,  that  sale  would  confer 
good  title.  The  argument  is  made  that  Mc- 
Coach was  a  pendente  lite  purchaser.  How 
can  this  be  so?  The  case  in  which  the  sale 
was  made  had  been  ended  by  final  decree. 
A  man  cannot  be  such  a  purchaser  after  final 
decree.  "During  the  interval  between  final 
Judgment  and  commencement  of  proceedings 
In  error,  there  is  no  suit  pending,  and  a  pur- 
chaser in  good  faith  does  not  take  title  pen- 
dente lite,  and  is  not  affected  by  subsequent 
reversal  of  the  Judgment"  Cheever  v.  Mln- 
ton  (Colo.)  21  Pac.  710,  13  Am.  St  Rep.  25a 
In  that  case  the  court  held  the  writ  of  error 
a  new  suit  We  cannot  say  that  the  origi- 
nal suit  in  which  the  decree  of  sale  was  made 
and  the  bill  of  review  and  the  appeal  upon 
it  make  one  and  the  same  continuous  suit, 
and  thus  find  that,  though  McCoach  pur- 
chased from  Hardman  after  final  decree  and 
before  bill  of  review  or  appeal,  he  was  a  pen- 
dente lite  purchaser ;  for  such  bill  of  review 
and  appeal  are  new  suits,  not  a  continuation 
of  the  same  suit  for  the  present  purpose.  A 
bill  of  review  or  appeal  is  a  second  lis  pen- 
dens, and  must  have  its  own  notice.  It  does 
not  relate  back  to  the  rendition  of  the  Judg- 
ment or  decree.  2  Cyc.  510;  Bennett  on  Lis 
Pendens,  §9  40,  70;  Wooldridge  v.  Boyd,  13 
Lea  (Tenn.)  151:  21  Am.  &  Eng.  Ency.  L. 
(2d  Ed.)  618;  Scudder  v.  Sargent  (Neb.)  17 
N.  W.  369;  Hollister  v.  Maun  (Neb.)  58  N.  W. 
1128;  Taylor's  Lessee  v.  Boyd,  8  Ohio,  837, 
17  Am.  Dec.  603;  Lee  County  v.  Rogers,  7 
Wall.  181,  19  L  Ed.  162;  Warren  CJounty 
V.  MarCy,  97  U.  S.  96,  24  L.  Ed.  977 ;  Ludlow's 
Heirs  V.  Kidd,  3  Ohio,  541;  Barton's  Chan- 
cery Prac.  331 ;  Bank  v.  Jenkins,  104  111.  143 ; 
Macklin  v.  Allenberg,  100  Mo.  343,  13  S.  W. 
350;  Cole  v.  Miller,  32  Miss.  89.  In  Rector 
V.  Fitzgerald,  59  Fed.  808,  8  C.  C.  A.  277,  the 
Circuit  Court  of  Appeals  held  that  where  a 
final  decree  dismissed  a  suit  filed  by  Rector, 
which  dismissal  was  in  1881,  and  in  1884 
Fitzgerajd  took  a  mortgage  on  the  land  in- 
volved from  the  grantee  of  the  defendant 
who  had  prevailed  in  the  suit  and  after- 
wards Rector  filed  a  bill  of  review  against 
Fitzgerald  and  his  grantor  to  reverse  the  de- 
cree dismissing  the  bill  for  error  appearing 
on  the  record,  Fitzgerald  was  a  purchaser 
in  good  faith,  and  that  after  the  term  at 
which  a  final  decree  in  favor  of  his  grantor 
had  been  rendered  his  title  could  not  be 
affected  by  a  decree  subsequently  reskdereA 
on  a  bill  of  review  subsequently  filed.  It  also^ 
held  '^that  a  bill  of  review  will  not  be  regard- 
ed as  a  continuation  of  the  original  suit  so  as 
to  affect  with  notice  a  person  purchasing  thr 
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property  In  controversy  In  good  faith  from  the 
successful  party  after  a  final  decree  and  with- 
out notice  that  a  hill  of  review  Is  to  he  filed." 
We  can  safely  say  with  Judges  Lee  and  English 
In  Ciaytor  v.  Anthony,  15  Grat  (Va.)  526,  and 
Keck  V.  Allender,  37  W.  Va.  210,  16  S.  E.  520, 
that  "a  hill  of  review  forms  no  part  of  the 
proceedings  in  the  original  cause."  "It  is 
a  new  suit,"  said  Judge  Cahell  In  Laidley  v. 
Merrlfield,  7  Leigh  (Va.)  353.  This  is  be- 
cause the  old  suit  has  ended  by  final  decree. 
The  Virginia  Court  of  Appeals  in  a  very  late 
case  held  good  the  title  of  a  purchaser  from 
a  party  to  the  suit  made  between  the  decree 
and  filing  of  a  bill  of  review  or  petition  for 
rehearing.  Va.  Iron  Co.  v.  Roberts,  103  Va. 
661,  49  S.  E.  984.  In  Rector  v  Fitzgerald, 
59  Fed.  808,  8  C.  C.  A.  277.  the  Circuit  Court 
of  Appeals  reviewed  the  cases,  and  from 
them  concluded:  "We  are  of  opinion,  on 
principle  and  authority,  that  a  bill  of  review 
ought  not  to  be  regarded  as  a  continuation 
of  the  original  suit,  merely  for  the  purpose 
of  affecting  a  purchaser  in  good  faith  after 
final  decree  with  notice.  In  our  Judgment 
one  who  purchases  after  the  term  at  which 
a  final  decree  is  rendered,  without  notice  that 
a  bill  of  review  is  contemplated  or  will  be 
exhibited,  should  be  protected  from  the  effect 
of  a  decree  on  such  a  bill,  if  subsequently 
filed."  I  ask  if  it  can  possibly  be  law  that 
one  who  buys  or  recovers  land  under  decree 
must  wait  three  years  for  a  bill  of  review,  or 
two  years  for  an  appeal,  or  five  years  for 
a  motion  to  reverse,  before  he  can  sell  to  a 
bona  fide  purchaser  and  give  him  good 
title?  Is  ft  the  policy  of  the  law  to  thus  tie 
up  land?  The  decree  Is  presumed  to  be  right 
until  reversed.  May  not  the  victor  in  the 
suit  or  the  purchaser  act  upon  this  presump- 
tion? "The  successful  party  ought  not  to 
have  his  title  clouded  and  the  value  of  his 
property  correspondingly  diminished  for 
three  years  by  two  doubtful  contingencies: 
(1)  That  a  writ  of  error  will  be  sued  out; 
and  (2)  that  a  reversal  will  take  place." 
Cheever  v.  Minton  (CJolo.)  21  Pac.  710,  13 
Am.  St  Rep.  258.  6o  says  Bank  v.  Bank, 
6  Pet  8,  8  L.  Ed.  299. 

The  case  of  Lynch  v.  Andrews,  25  W.  Va. 
751,  cannot  be  used  to  show  that  the  pur- 
cnaBers  were  pendente  lite  from  Hardman. 
It  is  not  authority  in  this  case,  because  the 
decrees  were  not  final,  I  mean  the  decrees 
of  sale  and  confirmation,  as  there  was  a  re- 
servation of  right  to  make  final  adjudication. 
Prom  the  case  of  Camden  v.  Raymond,  9  W. 
Va.  680,  and  Haymond  v.  Camden,  22  W.  Va., 
184.  188,  it  will  appear  that  the  decrees  in- 
volved in  Lynch  v.  Andrews  were  pointedly 
1  held  to  be  interlocutory.    That  matter  was 

?  res  Judicata  when  the  case  of  Lynch  v.  An- 

J         draws  was  decided,  and  was  so  treated  in  its 
;  decision.    The   decrees   being    interlocutory, 

not  final,  the  purchaser  was  regarded  as  a 
,  purchaser   pendente   lite;   but   in   this   case 

!  there  was  n^*  reservation   as   there  was  in 

j  tlwse  decrees.    The  decrees  in  this  case  were 


final  In  every  sense,  and  the  purchasers  from 
Hardman  were  not  pendente  lite  purchasers. 
Again,  the  decrees  against  Andrews  were 
void  for  want  of  service  or  appearance.  In 
volume  9,  p.  1,  of  that  excellent  equity  work 
(American  &  English  Decisions  in  Equity), 
will  be  found  valuable  authority  to  support 
this  holding.  It  reports  the  West  Virginia 
case  of  Ohio  River  Co.  v.  Fisher,  115  Fed. 
929,  53  a  C  A.  411.  This  case  protected 
bona  fide  purchasers  purchasing  between  the 
decree  and  the  filing  of  a  bill  of  review. 
The  Circuit  Court  of  Appeals  aflSrms  the  rule 
put  in  the  case  of  Rector  v.  Fitzgerald,  hold- 
ing that  a  bill  of  review  is  not  a  continuance 
of  the  old  suit,  but  a  new  one,  and  that  a 
third  person  bona  fide  purchasing  imder  a 
decree  afterwards  reversed  is  not  affected 
by  the  reversal.  "Subsequent  reversal  of  a 
decree  of  chancery  does  not  affect  the  title 
of  a  bona  fide  purchaser  who  has  acquired 
under  such  decree  before  suit  in  error  to  re- 
verse It  was  commenced."  McCormick  v. 
McClure  (Ind.)  89  Am.  Dec  441.  This  case 
says  that  one  may  purchase  before  appeal 
with  safety.  The  opinion  says  that  the  ap- 
peal Is  a  new  suit  Pomeroy,  Eq.  §  632  (3d 
Ed.)  says  that.  If  the  unsuccessful  party  is 
entitled  to  appeal,  he  must  do  so  in  a  reason- 
able time  to  keep  the  lis  pendens  alive.  Even 
under  this  rule  the  lis  pendens  had  ceased, 
as  the  bill  of  review  was  not  filed  for  32 
months  after  the  decree.  So  there  was  no 
proceeding  pending  when  McCoach  got 
his  deed  to  make  him  a  pendente  lite  pur- 
chaser. 

The  bill  of  April,  1894,  alleges  that  Hard- 
man  was  guilty  of  wrongful  conduct  in  chill- 
ing the  bidding  at  the  court  sale,  so  as  to 
keep  down  the  price',  and  that  he  purchased 
with  intent  that  Dunfee  should  redeem.  If 
we  had  before  us  an  appeal  from  the  decree 
on  that  bill,  we  could  examine  the  evidence 
to  see  whether  this  charge  is  true,  and  wheth- 
er McCoach  knew  of  it,  for,  if  he  did  not,  of 
what  avail  is  it,  though  true?  If  that  evi- 
dence were  before  us,  and  would  show  the 
charge  to  be  true  as  to  both,  then  we  could 
determine  whether  in  fact  Hardman  bought 
in  a  trust  which  would  be  based  on  sufficient 
consideration  and  would  be  valid  and  enforce- 
able in  equity,  though  only  oral.  But  we 
have  before  us  an  appeal  from  a  decree  of 
October  10,  1900,  dismissing  the  bill  of  April, 
1894,  to  see  whether  there  is  error  of  law  in 
such  dismissal.  In  other  words,  we  have 
before  us  a  bill  of  review,  and  we  cannot 
look  into  the  evidence  to  prove  notice  on  Mo- 
Ck>ach  or  that  Hardman  was  guilty  of  any 
such  conduct  at  the  sale.  We  cannot  look  in- 
to the  depositional  evidence  to  convict  Hard- 
man  of  fraud  upon  a  bill  of  review.  Dunn*s 
Ex'rs  V.  Renick,  40  W.  Va.  849,  22  S.  B.  66; 
Wethered  v.  Elliott,  45  W.  Va.  436,  32  S.  B. 
209.  So  we  must  regard  McCoach  and  those 
claiming  under  him  in  the  light  of  purchasers 
for  valuable  consideration  without  notice, 
and  then  inquire  whether  by  law  they  can  be 
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affected  by  a  reyersaf  of  the  decree  oi  sale. 
We  do  not  deny  the  rale  given  In  Bank  ▼. 
Bank,  6  Pet  8,  8  L.  Ed.  2d9,  and  stated  in  the 
books  passim,  namely:  "On  the  reversal  of 
the  Judgment,  the  law  raises  an  obligation  in 
the  party  to  the  record  who  has  received  the 
behefit  of  the  erroneous  judgment  to  make 
restitution  to  the  other  party  for  what  he 
has  lost.'*  Fleming  v.  Rlddick,  5  Grat  (Va^ 
272;  Keck  v.  Allender.  42  W.  Va.  420,  26  S.  B. 
487.  But  that  does  not  apply  to  this  case. 
In  the  case  Just  mentioned.  Bank  v.  Bank, 
after  saying  that  on  reversal  the  losing  party 
must  be  restored  to  what  he  lost  by  the  Judg- 
ment, the  court  further  said:  "But,  as  it 
respects  third  persons,  whatever  has  been 
done  under  the  judgment  whilst  it  remain- 
ed in  full  force  is  valid  and  binding.  A  con- 
trary doctrine  would  be  extremely  Incon- 
venient, and  in  a  great  measure  tie  up  pro- 
ceedings under  a  Judgment  during  the  whole 
time  within  which  a  writ  of  error  may  be 
brought  If  the  bare  notice  or  declaration 
of  an  Intention  to  bring  a  writ  of  error  will 
'  invalidate  what  is  afterwards  done,  should 
the  Judgment  at  any  future  day  be  reversed? 
It  would  virtually,  in  many  cases,  amount 
to  a  stay  of  proceedings  on  the  execution." 
Lovett  V.  German  Reformed  Church,  12 
Barb.  (N.  Y.)  83.  The  general  rule  is  well 
established  that  a  reversal  of  a  decree  does 
not  affect  purchasers  for  value  without  no- 
tice. Hogg's  Eq.  Princ.  8  293;  8  Cyc.  462, 
467;  Zollman  v.  Moore,  21  Grat  (Va.)  313; 
Gould  V.  Sternberg  (111.)  21  N.  E.  628,  15  Am. 
St  Rep.  138;  Reynolds  v.  Harris,  76  Am.  Dea 
459.  The  authorities  are  very  numerous,  and 
almost  of  one  voice,  to  show  that  a  stranger 
to  a  case  purchasing  land  under  a  decree, 
though  it  be  erroneous,  is  not  affected  by 
Ks  reversal,  nor  is  a  purchaser  from  him. 
Hughes  V.  Hamilton,  19  W.  Va.  366,  point  15. 
This  is  now  a  statute.  Code  1899,  c.  132,  (  8. 
See  Machlln  v.  Allenberg,  100  Mo.  342,  13  S. 
W.  350.  But  the  authorities,  by  great  pre- 
ponderance, hold  that  when  the  purchaser  is 
a  party  to  the  cause  In  which  the  sale  is 
made,  and  has  a  substantial  Interest  in  the 
debt  or  cause  for  which  the  land  is  sold, 
his  title  perishes  with  the  reversal  of  the 
decree.  Dunfee  v.  Childs,  45  W.  Va.  155,  30 
S.  E.  102;  Klapneck  &  White  v.  Keltz,  50  V^. 
Va.  331,  40  S.  E.  570;  Frederick  v.  Cox,  47 
\V.  Va.  14,  34  S.  E.  958.  In  this  case,  how- 
ever, the  purchase  was  not  by  a  stranger, 
but  by  Hardman,  who  filed  a  petition  in  the 
suit  in  which  numerous  debts,  among  them  a 
considerable  sum  to  him,  were  decreed 
against  the  land,  and  thus  he  was  a  party 
interested  In  the  decree;  but  be  having  con- 
veyed to  McCoach,  we  meet  the  question 
whether  McCoach  is  to  be  regarded  a  pur- 
chaser for  valuable  consideration  and  pro- 
tected from  loss  of  title  by  reversal  of  the 
decree  of  sale.  Authorities  above  cited  an- 
swer that  he  Is  protected.  As  the  title  of  a 
stranger  to  the  cause  purchasing  under  a  de- 
cree does  not  fall  with  reversal,  why  Rliould 
\e  title  of  one  purchasing  from  a  party  not 


be  likewise  protected?  Both  are  strangers 
to  the  cause,  both  alike  Innocent,  and  It 
would  seem  that  like  principles  would  apply 
to  both.  I  think  the  statement  of  law  made 
in  Dunfee  ▼.  Childs,  45  W.  Va.  155,  80  S.  E. 
102,  after  stating  that  the  title  of  a  party 
falls  with  reversal,  that  ''there  is  an  excep- 
tion where  the  sale  is  to  a  stranger  bona  fide, 
or  where  a  third  person  has  bona  fide  ac- 
quired some  collateral  right  before  reversal," 
is  borne  out  by  the  authorities  there  cited 
and  many  others.  In  denial  of  this  position 
reliance  in  some  cases  has  been  placed  on 
the  maxim  "Nemo  potest  plus  juris  in  alleu- 
um  transferre  quam  ipse  habet"  (No  one  can 
transfer  to  another  more  right  than  he  him- 
self has);  but  this  does  not  apply  to  such  pur- 
chaser. "The  purchaser  must  be  regarded  as 
a  purchaser  without  notice,  since  he  buys 
from  a  party  who  derives  title  from  a  judg- 
ment and  execution  valid  at  the  time,  and 
really  occupies  the  same  position  as  if  he  had 
himself  bought  at  the  sheriffs  sale.  Whilst, 
therefore,  the  title  of  the  plaintiff  would  be 
annulled  by  the  reversal  of  the  judgment,  the 
sale  or  conveyance  to  a  third  person  before 
reversal  of  the  judgment  would  be  valid,  and 
the  purchaser,  supposing  the  purchase  to  be 
in  good  faith,  would  be  protected  from  the 
risks  which  his  vendor  would  be  subject  to.** 
Vogler  V.  Montgomery,  34  Mo.  577 ;  Wadhams 
▼.  Gray,  78  111.  415.  Where  title  is  vested  hi 
one  by  decree*  and  he  conveys  to  another  bona 
fide,  title  In  him  is  not  affected  by  the  rever- 
sal. Hannas  v.  Hannas,  110  111.  53.  Many 
cases  held  that  a  stranger  purchasing  of  a 
party  who  purchased  under  a  decree  is  not  af- 
fected by  reversal.  Notes  to  McJilton  v.  Love, 
54  Am.  Dec.  455,  and  Little  v.  Bunco,  28  Am. 
Dec.  371;  Lovett  v.  German  Church,  12  Barb. 
(N.  Y.)  67, 28  Am.  Dec.  371,  note;  Rorer  on  Ju- 
dicial Sales  (2d  Bd.)  §  1142;  Dater  v.  Troy  Co., 
2  Hill  (N.  Y.)  629;  Davis  v.  Watson,  54  Miss. 
errO;  Evans  v.  Kahr,  60  Kan.  719,  57  Pac.  960, 
58  Pac.  467;  Gulteau  v.  Wisely,  47  111.  433. 
"When,  after  entry  of  a  decree  quieting  title 
to  real  estate  In  a  party  to  the  suit,  he  con- 
veys to  a  bona  fide  purchaser,  no  appeal 
bond  having  been  filed,  a  subsequent  rever- 
sal of  such  decree  upon  appeal  will  not  af- 
fect the  purchaser."  Parker  v.  Courtnay 
(Neb.)  44  N.  W.  863,  26  Am.  St.  Rep.  360. 
"The  party  thus  invested  [by  decree]  with 
title  and  possession  sold  and  conveyed  to  a 
third  person,  who  stands  before  the  court  as 
an  Innocent  purchaser,  for  valuable  con- 
sideration without  notice.  Can  his  rights 
be  divested  by  a  reversal  of  the  decree  on 
which  his  title  was  originally  founded?  We 
are  of  opinion  that  he  cannot  be  so  divested." 
So  says  the  opinion  In  Taylor's  Lessee  v. 
Boyd,  8  Ohio,  337,  17  Am.  Dec.  603,  a  well- 
considered  case.  In  that  case  the  syllabus 
reads  thus:  "Reversal  of  a  decree  under 
which  a  purchaser  In  good  faith,  before 
service  of  citation  in  error,  acquired  title, 
does  not  devest  the  title  of  such  purchaser." 
In  that  case  Boyd  sued  Taylor  to  got  a  deed 
for  laud,  and  obtained  a  decree  for  a  deed. 
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Taylor  brought  a  writ  of  error.  Later  Boyd 
oonveyed  to  another  Boyd^  after  writ  of  er- 
ror, but  before  citation  In  It  Boyd's  title 
was  beid  good  against  reversal.  It  was  con- 
tended that  the  purchaser  Boyd  was  a  pur- 
chaser pendente  lite;  but  it  was  held  that  the 
writ  of  error  was  a  new  suit,  and  that  he 
was  not  a  pendente  lite  purchaser.  In  Me- 
Comiick  V.  McClure,  6  Blackf.  (Ind.)  474,  39 
Am.  Dec.  441,  McCormlck  filed  a  bill  to  re- 
cover land  and  obtained  a  decree  and  took 
possession.  The  decree  was  reversed.  On 
motion  for  a  writ  of  restitution,  It  appeared 
that  McCk>rmick  had  conveyed  to  Justice  after 
decree  and  before  appeal,  and  it  was  held 
that  the  suit  was  not  pending,  and  that  the 
bona  fide  purchaser  took  valid  title.  In 
McAusland  v.  Pundt,  93  Am.  Dec.  858,  it  is 
held  that  "grantee  of  a  judgment  creditor, 
who  purchases  the  debtor's  land  at  a  sale 
under  a  judgment,  acquires  good  title,  not- 
withstanding the  judgment  is  afterwards  r^ 
versed."  It  is  there  held  that  the  maxim, 
''No  man  can  transfer  a  greater  right  than 
he  himself  possesses,"  is  subject  to  many  ex- 
ceptions. The  court  said  that  it  was  not  de- 
nied that.  If  a  third  party  had  purchased, 
his  title  would  be  good ;  thus  saying  that  one 
purchasing  from  a  party  who  had  purchased 
was  governed  by  the  same  principles.  There 
are  some  contrary  decisions..  See  Freeman 
on  Executions,  §  347;  Singly  v.  Warren 
(Wash.)  51  Pac.  1068,  63  Am.  St  Rep.  896. 
Bat  which  is  the  more  sound  rule,  which  the 
more  conforms  to  sound  public  policy;  that  is, 
the  policy  that  judgments  and  decree  r^idered 
by  the  courts  of  the  country  in  cases  of  law- 
ful jurisdiction  shall  have  some  efiScacy,  and 
inspire  some  confidence,  so  that  persons  not 
parties  to  the  suit  may  buy  upon  the  faith 
of  those  judgments  and  decrees  with  some  re- 
liance and  confidence?  The  constitution  and 
statutes  make  the  courts  the  arbiters  of 
men's  property  controversies,  and,  when  those 
courts  have  decided  a  property  controversy 
and  subjected  property  to  sale  and  transfer, 
why  should  not  the  business  world  act  under 
them  with  reliance  and  safety? 

Great  importance  is  attached  by  the  ap- 
pellants to  the  Kentucky  case  of  Clarke  v. 
Farrow,  52  Am.  Dec.  552,  containing  the  sylla- 
bus reading  thus:  "Purchaser  of  property  In 
litigation  after  final  decree  Is  a  purchaser 
pendente  Hte.  He  Is  not  a  necessary  party  to 
a  bill  of  review,  but  is  bound  by  the  decision 
upon  any  bill  of  review  or  writ  of  error. 
Purchaser  at  a  sale  under  final  decree  gen- 
erally takes  a  good  title,  though  the  decree 
be  afterwards  reversed."  This  syllabus  in 
holding  a  purchaser  after  final  decree,  if 
It  means  either  before  or  after  a  bill  of  re- 
view or  appeal,  or,  rather.  If  it  means  a  pur- 
chaser after  final  decree  and  before  bill  of 
review  or  appeal,  is  surely  too  broad.  Au- 
thorities cited  above  show  this.  That  case, 
however,  differs  widely  from  the  case  we  have 
in  hand.  In  that  case  Farrow  sued  for  the 
sceclfic  performance  by  Clark's  heirs  of  a 


contract  for  the  sale  of  a  lot,  and  obtained 
a  decree  and  a  conveyance  of  the  lot  to  him, 
and  afterwards  conveyed  the  lot  to  Wright 
Still  later  the  decree  was  reversed  and  the 
contract  was  rescinded.    As  applied  to  the 
case  of  specific  performance  or  a  suit  to  get 
title,  the  doctrine  of  that  Kentucky  case  may 
be  right    We  are  not  called  upon  to  say  as 
to  this ;  but  I  call  attention  to  the  fact  that 
it  is  in  direct  antagonism  to  Taylor  v.  Boyd 
and  McOormick  v.  McClure,  above  cited.    But 
the  Kentucky  case  sustains  the  proposition 
made  by  this  opinion,  that  where  the  case 
is  one  not  of  specific  performance,  or  one  of 
like  kind,  but  a  case  of  sale  for  debt  under 
decree,  one  buying  from  a  purchaser  under 
decree,  tliough  such  purchaser  be  a  party 
interested,  takes  good  title,  unaffected  by  re- 
versal.   In  that  case  the  court  drew  this  dis- 
tinction pointedly  in  the  syllabus  based  on 
the  following  language  of  the  opinion:    "And 
we  barely  remark,  in  addition,  that  a  title 
passed  by  a  commissioner's  deed  under  a  de- 
cree for  specific  performance,  and  other  sim- 
ilar cases,  stands  upon  different  ground  from 
that  of  a  title  derived  under  a  decree  of  sale, 
and  an  actual  sale,  because,  in  the  former 
case,  the  conveyance  of  title  rests  wholly 
on  the  decree,  and  is  the  same  as  if  it  existed 
in  the  decree  alone ;  there  being  no  meritori- 
ous act  done  under  the  authority  of  the  de- 
cree which  might  give  additional  efficacy  to 
the  conveyance.    But  in  other  cases,  as  of 
a  sale  under  a  decree,  the  purchase  is  of  it- 
self a  meritorious  act,  authorized  by  the  de- 
cree and  creating  an  equity ;  and  It  is  a  mat- 
ter of  interest  to  all  parties,  and  to  the  public, 
that  such  sales,  if  fairly  made,  should  be 
sustained,  and  they  are  sustained,  though 
such  decree  be  afterwards  reversed.    They 
are  sustained,  too,  though  the  purchaser  he 
the  successful  party  to  the  suit  because  he 
does  not  get  the  land  by  the  direct  operation 
of  the  decree  Itself,  but  by  proceedings  which  It 
authorizes ;  and  for  this  reason  he  is  not  com- 
pelled, upon  a  reversal,  to  restore  the  land, 
but  to  restore  the  price  or  money  which  It 
brought,  and  which  ak>ne  he  gets  by  the  di- 
rect operation  of  the  decree.    On  these,  and 
perhaps  other,  grounds  may  be  placed  the 
distinction  which  has  been  uniformly  held 
between  the  effect  of  reversal  of  decrees  for 
sale,  or   under   which   sales   have  properly 
taken    place,    and   decrees    for    conveyance 
of  title  where  that  is  the  object  of  the  suit, 
and  the  very  thing  decreed."    That  Kentucky 
case  strongly  supports  the  cause  of  the  ap- 
pellees in  this  case,  and  is  strongly  against 
the   appellants.    So   we  conclude  that   the 
reversal  of  the  decree  of  sale  cannot  affect 
the  title   of   McCoach   and   those  claiming 
under  him,  though  under  our  law  It  would 
affect  Hardman,  if  he  yet  owned  the  land. 
Next  we  consider  the  demand  of  the  bill 
of  April,  1894,  to  set  aside  the  deed  of  March 
28,  1892,  from  Dunfee  and  wife  to  Hardman. 
The  court  could  not  set  aside  that  deed,  to 
tiie  prejudice  of  McCoacli,  because  he  wa/i 


218 


63  SOUTHEASTBRN  RBPOBTEIL 


(W.Va, 


purchaser  for  valuable  consideration  without 
notice  of  the  misrepresentation,  coercion,  or 
want  of  failure  of  consideration  on  which  the 
attack  upon  that  deed  was  predicated.  We 
find  in  2  Story  Eq.  Juris.  §  1503,  the  following 
basic  principle  applicable  as  well  to  the  de- 
mand to  set  aside  said  deed  as  to  the  claim 
that  the  reversal  of  the  decree  of  sale  de- 
stroyed the  title  of  McCoach  and  those  claim- 
ing under  him:  "In  short,  courts  of  equity 
will  not  take  the  least  step  Imaginable 
against  an  innocent  purchaser  in  such  a 
predicament,  and  will,  on  the  other  hand, 
allow  him  to  take  every  advantage  which  the 
law  gives  him;  for  there  is  nothing  which 
can  attach  itself  upon  his  conscience  in  such 
a  case  in  favor  of  an  adverse  claim."  Re- 
member we  are  in  a  court  of  equity,  which 
never  lifts  its  hand  by  affirmative  action  hurt- 
ful to  a  purchaser  bona  fide  for  valuable  con- 
sideration. Reflect  that  McCk)ach,  under  Ju- 
dicial sale  and  under  the  deed  from  Dunfee 
and  wife,  obtained  legal  title,  and  would  thus 
prevail  in  a  court  of  law,  and  equity  will 
not  make  his  condition  worse  by  depriving 
him  of  legal  title  which  gives  him  advantage 
in  a  court  of  law,  for,  as  Judge  Moncure 
said  In  Burweirs  Adm'rs  v.  Fauber,  21  Grat 
(Va.)  463:  "Certainly  a  bona  fide  purchaser 
for  value,  and  without  notice,  is  a  great 
favorite  oif  a  court  of  equity,  and  that  court 
will  not  disarm  such  a  purchaser  of  a  legal 
advantage."  We  find  it  stated  in  National 
Valley  Bank  v.  Harman,  75  Va.  609,  that 
Lord  Rosslyn  said  what  is  approved  by  the 
Virginia  court  and  held  everywhere  as  equity 
law^  "I  think  it  has  been  decided  that 
against  a  purchaser  for  valuable  considera- 
tion without  notice  this  court  will  not  take 
the  least  step  imaginable.  You  cannot  even 
have  a  bill  to  perpetuate  testimony  against 
him.  I  am  pretty  sure  it  is  determined  that 
no  advantage  the  law  gives  him  will  be  taken 
from  him  by  this  court  The  doctrine  as  to 
the  jurisdiction  of  this  court  is  this:  You 
cannot  attach  upon  the  conscience  of  the 
party  any  demand  whatever  where  he  stands 
as  a  purchaser,  having  paid  bis  money,  and 
denies  all  notice  of  the  circumstances  set  up 
in  the  bill."  The  Virginia  court  said  that 
this  doctrine  had  been  repeatedly  sanctioned 
by  that  court  and  the  Supreme  C!ourt  of  the 
United  States;  citing  Boone  v.  Chiles,  10 
Pet  177,  211,  9  li.  Ed.  888;  Carter  v.  Allan, 
21  Grat  (Va.)  241,  247;  Tompkins  v.  Powell, 
6  Leigh  (Va.)  576.  Rescission  of  a  deed  for 
fraud  cannot  hurt  a  bona  fide  purchaser.  See 
Lough  V.  Michael,  37  W.  Va.  679,  17  S.  B. 
181,  470;  Turk  v.  Skiles,  45  W.  Va.  82,  30 
S.  E.  234;  14  Am.  &  Eng.  Ency.  L.  (2d  Ed.) 
163.  "The  relief  of  cancellation  will  not  be 
granted  against  a  bona  fide  purchaser  for 
value  without  notice  of  the  fraud  or  other 
ground  for  cancellation."  6  Cyc.  319 ;  Carter 
V.  Allan,  21  Grat  (Va.)  241.  In  that  case 
the  court  holds  thus:  "A  purchaser  for 
value  without  notice,  actual  or  constructive, 
having  obtained  a  conveyance,  will  not  be 


affected  by  a  latent  equity,  whether  by  lien, 
or  incumbrance,  or  trust,  or  fraud,  or  any 
other  claim."  "From  a  purchaser  for  value 
without  notice  this  court  takes  nothing  away 
which  the  purchaser  has  honestly  acquired." 
21  Am.  &  Eng.  Dec.  in  Eq.  pp.  249,  110. 

There  is  another  decisive  view  against  the 
appellants.  The  bill  of  April,  1894,  charges 
that  Hardman  knew  of  the  error  infecting 
the  sale  decree.  He  was  not  bound  in  law 
to  notice  it,  and  actual  notice  of  it  ought  to 
be  proven.  The  bill  charges  that  Hardman 
at  the  sale  bought  under  the  pretense  of 
of  allowing  a  redemption  by  the  Dunfees, 
and  that  he  employed  coercion  by  threatening 
to  eject  Dunfee  from  the  land,  unless  he 
would  make  the  deed  of  March  28,  1892, 
and  that  he  represented  that  he  had  the 
right  to  do  so,  and  that  Mrs.  Dunfee  had  no 
contingent  right  of  dower,  and  that  the  $100 
stated  as  the  consideration  for  the  deed 
was  not  paid,  and  that  McCoach  and  West 
had  notice  of  all  these  things.  Whether 
these  charges  are  true  or  not  depends  wholly 
on  evidence  contained  in  depositions,  and 
under  authorities  above  cited,  as  we  are  de- 
ciding upon  a  bill  of  review,  we  cannot  read 
those  depositions  to  sustain  these  charges 
against  Hardman  and  McCoach,  as  we  could 
do  upon  an  appeal  from  the  decree  of  Decem- 
ber 16»  1896.  Therefore  those  charges  are 
impotent  in  this  case  to  fix  fraud  or  mis- 
conduct on  Hardman  or  knowledge  or  notice 
on  McCoach.  We  have  no  readable  evidence 
to  sustain  those  charges.  If  Hardman  made 
such  statements,  they  constitute  no  fraud, 
no  duress,  or  coercion.  He  owned  the  land 
under  a  cooflnned  sale,  giving  him,  at  that 
time,  perfect  title,  and  he  was  entitled  to 
possession,  and  could  lawfully  have  enforced 
it  by  the  writ  of  possession  which  had  been 
awarded  by  the  court  And,  as  Mrs.  Dunfee 
had  joined  in  a  deed  of  trust  for  one  of 
the  debts  decreed  against  the  land,  she  had 
no  dower  in  the  land  itself;  but  as  some 
persons  had  told  her  that  she  had,  and  as 
she  set  up  such  claim,  which  would  frighten 
oil  men  from  buying  or  leasing,  Hardman 
naturally  desired  to  close  that  trouble  by 
her  deed.  As  she  had  nothing  in  the  land, 
he  might  fairly  ask  the  deed,  and  as  to  her 
the  lease  would  be  a  consideration,  and  by 
the  deed  he  took  nothing  from  her  legally 
belonging  to  her.  There  was  neither  fraud 
nor  duress  nor  coercion  in  this  to  affect  the 
deed,  as  shown  by  cases  cited  in  Whittaker 
V.  Southwest  Improv.  Co.,  34  W.  Va.  217,  226, 
12  S.  El  507. 

But  it  is  contended  that  McCoach  cannot 
occupy  the  position  of  a  bona  fide  purchaser, 
because  he  holds  the  land  under  a  special 
warranty  deed.  Seeing  that  a  special  war- 
ranty deed  would  give  McCk>ach  the  cast 
and  character  of  a  bona  fide  purchaser,  coun- 
sel frequently  call  this  deed  a  quitclaim 
deed,  and  rely  on  some  cases  holding  that 
a  purchaser  under  a  quitclaim  deed  cannot 
make  the  defense  of  a  bona  fide  purchaser; 
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but  that  position  Is  not  sound  law.  **The 
receipt  of  a  quitclaim  deed  does  not  of  itself 
prevent  a  party  from  becoming  a  bona  fide 
holder;  and  the  doctrine  expressed  in  many 
cases,  that  the  grantee  in  such  a  deed  cannot 
be  treated  as  a  bona  fide  purchaser,  does 
not  rest  upon  any  sound  principle.  It  is  as- 
serted upon  the  assumption  that  the  form  of 
the  instrument,  that  the  grantor  merely  re- 
leases to  the  grantee  his  claim,  whatever  It 
may  be,  without  warranty  of  its  value,  or 
only  passes  whatever  interest  he  may  have 
at  the  time,  indicates  that  there  may  be 
other  and  outstanding  claims  or  Interests, 
which  may  possibly  affect  the  title,  and  there- 
fore it  is  said  that  the  grantee,  in  accepting 
a  conveyance  of  that  kind,  cannot  be  a  bona 
fide  purchaser  and  entitled  to  protection  as 
such,  and  that  he  is.  In  fact,  thus  notified 
by  his  grantor  that  there  may  be  some  de- 
fect in  his  title,  and  he  must  take  it  at  his 
risk.  This  assumption  we  do  not  think  Jus- 
tified by  the  language  of  such  deeds  or 
of  the  general  opinion  of  conveyancers." 
Moelle  V.  Sherwood,  148  U.  S.  21,  13  Sup. 
Ct  426,  37  L.  Ed.  350.  The  same  doctrine 
is  held  in  U.  S.  v.  Land  Co.,  148  U.  S.  31, 
13  Sup.  Ct  458,  37  L.  Ed.  354,  and  Brown 
V.  Jackson,  3  Wheat  451,  4  U  Ed.  432,  as 
shown  in  the  opinion  filed  by  me  in  Ellison 
V.  Torpin,  44  W.  Va.  435.  30  S.  B.  183. 
The  Supreme  Court  of  the  United  States,  as 
there  stated,  has  changed  its  ruling  as  to  this, 
and  has  come  to  the  conclusion  that  a  pur- 
chaser under  a  quitclaim  deed  may  be  a 
bona  fide  purchaser.  I  refer  to  the  author- 
ities there  cited  for  the  proposition.  But 
this  is  not  a  quitclaim  deed.  It  Is  a  statutory 
deed  prescribed  by  chapter  72,  §  1,  of  the 
Code  of  1809.  with  a  covenant  of  special 
warranty,  and  in  its  granting  clause  contains 
the  words,  "do  grant  unto  the  said  party  of 
the  second  part,  with  special  warranty,  all 
that  certain  lot,  tract  or  parcel  of  land." 
By  the  very  letter  of  section  2,  "every  such 
deed,  conveying  lands,  shall,  unless  an  excep- 
tion be  made  therein,  be  construed  to  include 
all  the  estate,  right,  title  and  interest  what- 
ever, both  at  law  and  in  equity,  of  the 
grantor  in  or  to  such  lands."  This  surely 
passes  the  very  land  itself,  under  that  stat* 
ute,  whether  the  deed  be  one  of  special  or 
general  warranty.  Turk  v.  Skiles,  45  W.  Va. 
82,  30  S.  E.  234.  The  operative  words, 
"do  grant,"  are  the  same  prescribed  by  the 
statute  for  both  a  special  and  general  war- 
ranty deed,  and  plainly  operate  alike  in  their 
granting  or  transferring  effect;  the  only  dif- 
ference being,  not  in  the  force  of  the  instru- 
ment to  pass  title,  but  in  the  obligation  and 
^ect  of  the  warranty.  Hence  the  character 
of  the  deed  does  not  deprive  McCoach  of  the 
benefit  of  the  position  of  a  purchaser  for 
valuable  consideration. 

I  have  said  that  we  cannot  read  the  depo- 
sitions for  decision,  and  therefore  we  need 
not  state  their  contents;  but,  as  bearing  on 
tne  substantial  Justice  of  this  case^  I  will 


say  that  the  depositions  fall  far  short  of 
sustaining  the  charges  of  fraud,  coercion, 
and  misrepresentation  against  Hardman,  and 
proving  notice  thereof  on  the  part  of  Mc- 
Coach. Even  if  Hardman  were  culpable  in 
the  manner  of  his  procurement  of  the  deed, 
there  is  no  evidence  to  show  that  McCoach 
and  those  claiming  under  him  had  notice  of 
It  Therefore  McCoach  would  be  protected 
against  this  charge  of  fraud  in  the  procure- 
ment of  the  deed.  The  law  above  given, 
touching  the  protection  of  an  innocent  pur- 
chaser against  loss  of  title  by  the  reversal 
of  a  decree,  fully  applies  to  protect  McCoach 
against  the  demand  for  cancellation  of  the 
deed.  Look  at  the  reasonableness  of  his 
position.  He  saw  the  fact  that  Hardman 
had  purchased  at  an  open  Judicial  sale,  and 
he  also  saw  the  deed  of  Dunfee  and  wife  to 
Hardman,  and  further  that  Dunfee  had 
recognized  Hardman's  title  by  leasing  the 
land  March  26^  1892,  from  Hardman.  Had 
not  McCoach  the  right  to  act  on  this  with 
honest  confidence?  And  this  confidence  was 
inspired  by  the  fact  that  the  Dunf ees  had  made 
the  deed  and  taken  the  lease.  Their  plain 
acts  thus  led  McCoach  to  buy,  and,  where 
one  of  two  innocent  parties  must  suffer  loss, 
that  loss  must  be  borne  by  that  one  "who  by 
his  conduct,  acts,  or  admissions  has  ren- 
dered the  injury  possible."  Norfolk  &  West- 
em  Railroad  Co.  v.  Perdue,  40  W.  Va.  442, 
21  S.  B.  755;  McOonnell  v.  Rowland.  48  W. 
Va.  276,  37  S.  E.  566;  Roberts  v.  Tavenner, 
48  W.  Va.  632.  87  S.  B.  576;  Somes  v. 
Brewer,  13  Am.  Dea  406. 

It  is  charged  that  Hardman,  when  he  got 
the  deed,  knew  there  was  error  in  the  decree 
of  sale  that  would  invalidate  the  sala  Will 
the  law  say  that  he  was  bound  to  be  a 
Jurist,  seer  and  prophet,  and  anticipate  the 
effect  of  the  single  technical  error  affecting 
the  deed,  for  the  purpose  of  fixing  actual 
fraud  in  his  mind?  I  know  that  for  some 
purposes  a  purchaser  Is  bound  to  know  de- 
fects in  his  chain  of  title.  He  is  bound  to 
know  the  contents  of  a  record  under  which 
he  claims  for  certain  purposes  and  to  a  cer- 
tain extent,  as,  for  instance,  if  he  buys 
under  a  decree,  he  must  see  that  the  court 
has  Jurisdiction  of  the  subject-matter  and 
the  parties;  but  is  it  possible  that  he  is 
bound  to  know  in  advance  the  effect  of  every 
error  and  irregularity  for  which  the  decree 
may  be  in  the  end  reversed,  when  such  error 
does  not  affect  the  authority  and  Jurisdic- 
tion of  the  court?  But,  even  say  that  Hard- 
man  and  McCoach  were  bound  to  see  this 
defect  in  the  decree,  say  that  you  can  use 
this  for  the  purpose  of  fixing  Intentional 
fraud  in  the  mind  of  Hardman — ^then  I  ask 
why  did  Dunfee  allow  Hardman  to  avail 
himself  of  that  fraud  by  making  a  deed? 
Did  not  Dunfee  have  the  same  means  to 
know  of  that  defect  in  the  decree  as  Hard- 
man  had?  Was  not  the  same  avenue  of 
information  open  to  Dunfee  as  to  Hardman? 
If  Hardman  took  the  deed  with  knowledge 
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of  that  error,  so  did  Dunfee  make  the  deed 
with  like  knowledge.     * 

It  is  charged  that  negotiation  was  com- 
menced by  McCk)ach  to  purchase  of  Hardman 
before  Hardman  got  the  deed  from  the  Dunfees, 
and  that  this  is  evidence  of  notice  on  the 
part  of  McCoach.  The  evidence  is  clear 
and  preponderating  that  McCoach  did  not 
begin  such  negotiation  before  the  execu- 
tion of  the  deed.  But  what  if  he  had  done 
so?  He  had  a  right  to  do  so.  Hardman 
was  vested  with  title  by  a  confirmed  Judi- 
cial sale,  and  why  had  not  McCoach  a  right 
to  buy  under  that?  How  would  that  shQW 
either  that  he  knew  of  any  defect  in  the 
decree,  or  had  any  foreknowledge  of  the 
execution  of  that  deed? 

And  another  point  is  this:  If  there  was 
anything  wrong  in  the  procurement  of  that 
deed,  why  did  not  Dunfee  attack  it  sooner 
after  March  28»  1892;  than  April,  1894? 
He  having  knowledge  of  every  circumstance 
connected  with  the  execution  of  his  deed, 
the  law  demanded  quick  attack,  especially 
when  he  and  his  wife,  living  on  the  land, 
saw  the  oil  operators  spending  thousands  of 
dollars  In  their  uncertain  enterprise  of  devel- 
opment He  waited  too  long  to  invoke  the 
power  of  equity  to  overthrow  rights  in 
those  people.  The  many  cases  cited  In 
Whittaker  v.  Southwest  Improv.  Co.,  34  W. 
Va.  217,  12  S.  E  607,  will  establish  this. 
"To  set  aside  a  sale  for  fraud  and  con- 
spiracy, suit  must  be  brought  within  a  rea- 
sonable time  after  the  discovery  of  such 
fraud.'^  Williams  v.  Maxwell,  46  W.  Va. 
287,  31  S.  Bb  909.  As  oil  operations  were 
going  on  before  Dunfee's  eyes,  and  as  he 
knew  that  those  engaged  in  them  were  rest- 
ing on  his  deed,  equity  would  require,  in 
this  particular  case,  prompt  and  speedy 
attack.  And  I  will  mention  as  pertln^it  here 
the  fact  that  on  the  2d  of  January,  1893, 
McCoach  having  before  that  purchased  the 
land  by  executory  contract  of  Hardman,  Mrs. 
Dunfee  leased  the  house  on  it  from  McCoach, 
and  thus  inspired  confidence  in  the  title  of 
the  operators. 

The  law  of  estoppel  plays  an  active  part 
in  this  case  also.  Dunfee  and  wife  made  that 
deed  to  Hardman,  and  they  took  those  leases 
from  Hardman  and  McCoach,  thus  admitting 
title  in  Hardman  and  McCoach,  and  they 
rested  quiet  and  silent  upon  that  land,  seeing 
money  expended  in  oil  operations,  knowing 
that  Hardman  relied  upon  the  Judicial  pur- 
chase, the  deed,  and  his  lease  to  the  Dunfees, 
and  knowing  that  the  oil  operators  relied 
upon  them,  and  went  on  with  their  expendi- 
tures, and  they  made  no  protest  These 
facts  not  only  call  for  speedy  notice  of 
lissatisf action  to  those  interested  and  speedy 
suit,  but  it  operates  as  an  estoppel  and  bar 
in  equity  against  any  relief.  **If  a  person 
knowing  his  rights  stands  by  and  encourages 
or  permits  an  innocent  party  to  purchase  his 
property  or  make  valuable  improvements 
upon  it,  without  making  known  his  rights. 


he  is  estopped  from  making  any  claim  to  it** 
Heavener  v.  Godfrey,  3  W.  Va.  42e.  See 
Bates  V.  Swiger,  40  W.  Va.  420,  21  S.  B. 
874;  Norfolk  &  Western  Railroad  Co.  v.  Per- 
due, 40  W.  Va.  442.  21  S.  B.  756;  William- 
son V.  Jones,  39  W.  Va.  231,  19  S.  B.  436^ 
26  L.  Rw  A.  222. 

I  need  hardly  say  that  some  evidence  was 
given  to  show  t^at  after  the  delivery  of  the 
deed  of  the  Dunfees  to  Hardman  Hardman  saiA 
that,  if  he  could  sell  the  land  for  oil  for 
enough  to  pay  his  debt  due  ftom  Dunfee,  he 
would  give  Dunfee  the  surface.  This  is  not 
in  the  bill.  It  was  after  delivery  of  the  deed, 
and  cannot  affect  that  If  suOh  agreement 
were  made,  it  was  voluntary,  based  on  no 
consideration,  merely,  oral  and  not  enforce- 
able. In  no  view  does  it  play  any  part  in 
this  case. 

Decree  affirmed 
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HOGGARD  V.  JORDAN  et  at 

(Supreme  Court  of  North  Carolina.    Febw  27^ 
190e.) 

Wnxs— ELBonoi?--AcT8  CoNSTrrunwa. 

Where  a  husband  devised  to  the  wife  for 
life  certain  real  estate  of  which  the  wife  was  a 
part  owner,  with  remainder  over  to  their  chil- 
dren, and  the  widow  took  possession,  after 
qualifying  as  executrix,  and  remained  in  pos- 
session mne  years,  until  her  death,  and  the 
children  acquiesced  in  the  will  for  eight  years 
thereafter,  there  was  an  election,  so  that  a 
petition  to  sell  a  portion  of  the  lands  as  the 

Property  of  the  widow  to  make  assets  to  pay 
er  debts  after  her  decease  could  not  be  main- 
tained. 

[Ed.  Note.— For  cases  in  point,  see  vol.  49, 
Gent  Dig.  WUls,  §  2000.] 

Appeal  from  Superior  Court,  Bertie  Conn* 
ty;  Peebles,  Judge. 

Petition  by  J.  W.  Hoggard,  as  administrator 
of  Mary  C  Jordan,  against  C  E.  Jordan  and 
others,  to  sell  lands  for  the  payment  of  debts. 
From  a  judgment  denying  the  petition,  peti- 
tioner appeals.    Affirmed. 

This  was  a  petition  by  the  administrator 
of  Mary  C.  Jordan,  deceased,  to  sell  land  for 
the  purpose  of  making  assets  with  which  to 
pay  debts.  The  defendants  are  the  devisees 
of  Jesse  N.  Jordan  and  heirs  at  law  of  his 
widow  Mary  C  The  petitioner  alleged  that 
his  intestate  Mary  C.  died  seised  of  the  lands 
described  in  the  petition.  This  was  denied 
by  defendants.  The  cause  was,  upon  issue 
thus  joined,  transferred  to  the  Civil  Issue 
Doclcet  for  trial.  By  consent  his  honor  found 
the  facts.  On  the  18th  day  of  May,  1877, 
Mary  C.  Jordan,  being  the  owner  of  a  share 
of  a  tract  of  land,  descended  from  her  father, 
joined  with  her  husband  Jesse  N.  Jordan,  in 
a  conv^ance  of  said  share  to  her  sister, 
Florence  Hancock,  and  her  husband  R.  E. 
Hancock.  On  the  same  day  the  said  Flor- 
ence and  her  husband  joined  in  a  conveyance 
of  her  interest  in  said  land  to  the  said  Mary 
C.  and  her  husband  Jesse  N.  Jordan,  who  died 
during  the  month  of  October  1887,  leaving  a 
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last  will  and  testament  nominating  the  said 
Mary  C.  executriz  thereto.  Item  1  of  his  will 
is  in  the  following  words:  *'I  leave  to  my 
beloved  wife,  Mary  Catherine,  during  her 
natural  life,  m^  entire  p^sonal  property  of 
every  kind  and  description,  to  use  as  she  may 
think  hest  together  with  all  of  my  real  estate, 
consisting  of  the  Hancock  tract  of  land  and 
the  two  stores  and  lots  situated  in  Lewis- 
ton,  to  lease  or  rent  as  she  may  think  best 
for  the  interest  of  herself  and  younger  chil- 
dren." He  gave  the  same  property  upon  the 
death  of  his  wife  to  his  children,  who  were 
also  the  children  of  his  wife,  Mary  G.  The 
value  of  the  personal  estate  of  said  Jesse  N. 
was,  at  the  time  of  his  death,  $200.  The  said 
Mary  G.  proved  the  will  and  qualified  as  ex- 
ecutriz thereto,  taking  Into  her  possession 
the  personal  estate  and  occupying  the  land 
until  her  death  during  the  month  of  March 
1896.  She  left  no  will.  Petitioner  qualified 
as  her  administrator,  January  4,  1904.  She 
was  Indebted  In  the  sum  of  $75.  His  honor 
upon  the  foregoing  facts  being  of  the  opinion 
that  the  said  Mary  G.  took  under  the  will 
but  a  life  estate  In  the  lands  rendered  judg- 
ment for  defendants,  to  which  they  excepted 
and  appealed. 

Wlnflton  &  Matthews,  for  appellant  Day, 
Bell  &  Dunn  and  J.  B.  Martin,  for  appellees. 

CONNOR,  J.  (after  stating  the  case).  We 
had  occasion  to  consider  the  general  prin- 
ciple involved  in  this  record  In  the  case  of 
Tripp  V.  Nobles,  136  N.  G.  99.  48  S.  B.  676,  07 
L.  B.  A.  449 ;  and  upon  a  rehearing  in  138  N. 
C  747,  51  S.  E.  1038.  The  plaintiff  insists 
that  a  distinction  may  be  drawn  between 
that  case  and  the  facts  presented  in  this 
appeal;  he  also  suggests  that  the  very  able 
dissenting  opinion  "is  more  in  harmony  with 
decisions  and  Justice."  It  must  be  conced- 
ed that  in  some  cases,  there  is  an  apparent 
hardship  in  the  application  of  the  well-settled 
doctrine  of  election,  but  a  careful  ezamina- 
tioD  of  the  numerous  cases  to  be  found  in  our 
own  and  the  English  courts  show  a  solicitude 
on  the  part  of  the  judges  to  so  administer 
the  doctrine  that  the  rights  of  all  persons 
interested  shall  be  protected;  decrees  are  so 
molded,  that,  when  possible,  -compensation  is 
directed  to  be  made  and  forfeitures  of  es- 
tates prevented.  The  doctrine  of  election  be- 
tween inconsistent  dispositions  of  property  in 
wills  and  other  instruments  is  peculiarly  of 
equitable  origin  and  its  administration  in  the 
jurisdiction  of  courts  of  equity  "by  reason 
of  the  inflexible,  inelastic,  and  cramped  proce- 
dure of  the  common-law  courts."  An  ex- 
amination of  the  will  of  Jesse  N.  Jordan 
made  but  a  few  months  prior  to  his  death  dis- 
closes a  wise  plan  for  the  disposition  of  his 
estate,  by  which  his  widow  is  enabled  to  use 
both  her  own  and  his  property  "for  the  best 
interest  of  herself  and  younger  children." 
To  this  end  he  gives  her  a  life  estate  in  the 
Hancock  land  to  which  it  Is  not  improbable 
he  thought  he  was  entitled  to  one-half»  *two 


stores  and  lot  in  Lewiston,  N.  0.''  and  his 
entire  personal  estate.  It  will  be  noted  that, 
at  the  time  of  his  death,  four  of  his  children 
were  under  14  years  of  age  and  all  were 
minors.  At  her  death  he  gives  to  each  child 
a  share  in  the  property.  It  was  stated  on 
the  argument  that,  she,  for  some  reason,  did 
not  get  the  stores.  We  are  concluded  In 
this  respect  by  the  record — ^the  petition  states 
that  she  died  seised  of  the  Hancock  land  and 
"two  stores  and  lot  situate  in  Lewiston,  N.  C." 
His  personal  estate  was  worth  but  $200,  to 
all  of  which  she  would  have  been  entitled  as 
her  year's  support  There  is  nothing  in  the 
record  to  show  the  value  of  the  land  or  the 
stores,  nor  that  the  latter  did  not  belong  to 
the  testator.  We  are  of  the  opinion  that  up- 
on the  facts  found,  Mrs.  Jordan  was  put  to 
her  election,  either  to  claim  under  the  will 
as  a  whole,  or  to  claim  against  it,  surrender- 
ing any  other  than  her  dower  right  in  the 
stores,  and  her  year's  support  in  the  person- 
alty. She  knew  the  contents  of  the  will, 
proved  it  and  qualified  as  executrix,  remain- 
ed in  possession  of  the  property  until  her 
death  in  1896,  and  her  children  went  into 
possession  under  the  will.  Thus  for  nine 
years  she,  by  her  conduct  in  proving  the  will 
and  qualifying  and  by  using  the  property,  ac- 
quiesced in  the  disposition  made  by  her  hus- 
band. For  eight  years  since  her  death  the 
only  persons  who  could  have  been  benefited 
by  electing  to  take  as  her  heirs,  and  against 
the  will,  have  likewise  acquiesced  in  It  Cer- 
tainly, after  so  long  acquiescence  In  the  pro- 
visions of  the  will,  her  administrator,  against 
the  consent  of  her  real  representatives,  will 
not  be  permitted  to  make  an  election  for  her 
by  simply  filing  a  petition  for  the  sale  of  the 
land.  Her  conduct  brings  the  case  clearly 
within  the  observation  of  Lord  Hardwicke,  in 
Tomkins  v.  Ladbroke,  2  Vesey,  Chan.  593,  that 
the  courts  will  not  "disturb  things  long  ac- 
quiesced in  by  families  upon  the  foot  of 
rights,  which  those  in  whose  place  they  stand, 
never  called  in  question."  The  Vice  Chan- 
cellor In  Dewar  v.  Maitland,  L.  R.  2  Eq.  834» 
said:  "Although  the  court  compels  persons 
to  elect  yet  election  Itself  is  a  voluntary  act 
The  doctrine  has  been  established  for  the 
peace  of  families  and  of  the  public,  that  if 
property  has  been  long  enjoyed  according  to 
a  certain  mode  and  rights,  this  court  will  be 
very  slow  to  disturb  such  enjoyment  The 
heir  in  this  case  chose  to  enjoy  the  property 
devised  by  his  father — ^whether  properly  de- 
vised or  not — upon  the  footing  of  his  will." 
In  Worthlngton  v.  Wigginton,  20  Beav.  67, 
the  question  was  discussed  by  Sir  John 
Romllly,  M.  R.,  saying:  "Two  things  are  es- 
sential to  constitute  a  settled  and  concluded 
election  by  any  person  who  takes  an  Interest 
under  a  will,  which  disposes  of  property  un- 
der that  will.  There  must  be,  In  the  first 
place,  clear  proof  that  the  person  put  to  his 
election  was  aware  of  the  nature  and  extent 
of  his  rights;  and  in  the  second  place,  it 
must  be  shown  that  having  that  knowledge, 
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he  Intended  to  elect  In  this  case,  I  think 
that  the  widow  was  aware  of  what  her  rights 
were ;  she  was  fully  aware  of  the  contents  of 
her  husband's  will,  she  was  the  sole  executrix 
named  in  it  and  had  proved  it ;  and  she  had 
made  use  of  her  character  of  executrix  to  en- 
force payment  of  money  due  to  her  late  hus- 
band and  to  arrange  with  the  landlord  for  the 
surrender  of  the  five  leaseholds.  She  must, 
therefore,  on  the  one  hand,  have  known  that 
her  husband  had  by  his  will,  specifically  be- 
queathed the  stock  standing  in  their  joint 
names,  and  that  by  it  he  gave  her  only  a  life 
Interest  in  that  stock  ♦  ♦  ♦.  She  knew 
that  the  will  disposed  of  her  property,  she 
knew  that  she  could  withdraw  it  from  the 
operation  of  the  will." 

The  discussion  and  review  of  the  authori- 
ties are  full  and  exhaustive.  In  Adsit  v. 
Adsit,  2  Johns.  Gh.  448,  7  Am.  Dec.  539,  Chan* 
cellor  Kent  said:  "Taking  possession  of 
property  under  a  will  or  other  instrument  and 
exercising  unequivocal  acts  of  ownership 
over  it  for  a  long  time,  will  amount  to  a 
binding  election.*'  Penn  v.  Gugginheimer, 
76  Va.  839 ;  Pom.  Eq.  513 ;  Fetter,  Eq.  56.  We 
have  discussed  the  question  upon  the  theory 
that  the  widow  in  her  life  time  or  her  heirs 
at  law  at  her  death  were  seeking  to  claim  her 
land  devised  by  Jesse  N.  Jordan.  It  would 
seem  that.  If  such  were  the  case,  they  would, 
under  the  circumstances,  be  held  to  have 
elected  to  claim  under  the  will  after  the 
unequivocal  acts  of  ownership  and  long  ac- 
quiescence in  the  disposition  made  by  her 
husband.  However  this  might  be,  we  are 
unable  to  perceive  how.  In  the  light  of  the 
facts  appearing  in  the  record,  where  all  of 
the  parties  interested,  or  who,  if  no  disposi- 
tion had  been  made  of  the  land  by  the  hus- 
band, would  have  been  interested,  are  still 
acquiescing  in  and  claiming  under  the  will, 
the  administrator  of  Mrs.  Jordan  can  treat 
the  election  to  claim  against  the  will,  as 
having  been  made,  and  subject  the  land  to 
sale.  It  Is  conceded  that  the  only  purpose 
in  seeking  to  sell  the  land  is  to  pay  a  debt 
contracted  by  Mrs.  Jordan  after  the  death 
of  her  husband.  She  was  certainly  under 
no  legal  or  moral  obligation  to  the  creditor 
to  dissent  from  her  husband's  will  or  elect 
to  take  against  it  The  status  of  her  prop- 
erty was  a  matter  of  record  when  the  debt 
was  contracted,  and  no  question  raised  until 
eight  years  after  her  death.  The  children, 
it  is  to  be  presumed,  upon  the  death  of  Mrs. 
Jordan,  took  possession  of  the  land  under 
their  father's  will.  It  is  difficult  to  see  how, 
against  their  consent,  a  court,  in  a  statutory 
proceeding,  having  no  equitable  element  in 
it,  can  proceed  to  sell  the  land.  If  sold  for 
a  price  in  excess  of  the  debt  to  whom  and  in 
what  right  would  the  excess  be  paid?  Cer- 
tainly if  the  land  is  sold,  as  her  property,  the 
excess  after  paying  the  debt,  should  be  paid 
to  her  heirs  and  not  the  devisees  of  her 
husband.  There  can  be  no  partial  election 
to  dalm  against  the  will    It  is  well  settled 


that  the  election,  when  made,  must  be  com- 
plete and  final.  Rights  of  property  and 
family  settlements  made  with  the  consent  of 
husband  and  wife  or,  at  least,  acquiesced  in 
by  the  survivor,  would  be  insecure,  if,  after 
so  many  years,  they  could  be  disturbed  in 
this  summary  method.  To  the  suggestion 
that  Mrs.  Jordan  made  no  will,  it  would 
seem  an  answer  that  she  acquiesced  in  the 
disposition  of  her  land  made  by  her  husband. 
As  we  have  said  In  Tripp  v.  Nobles,  supra, 

j  the  creditor  cannot  reasonably  complain; 
he  extended  credit  with  the  condition  of  the 
title  disclosed  on  the  records.  Whether  Mrs. 
Jordan  preferred  to  abide  by  the  will  of  her 
husband  and  take  the  $200  In  personalty 
under  the  will  by  reason  of  an  arrangement 
made  between  them,  or  out  of  respect  to  his 
wishesi  or  for  any  other  reason,  is  not  ma- 
terial. She,  by  her  conduct,  showed  that  she 
was  content  with  the  disposition  of  her  prop- 
erty; and  his  will,  approved  by  her,  should 
not  now  be  disturbed.  To  do  so  would  not 
"be  in  harmony  with  decisions  and  justice." 
We  have  given  the  case  a  careful  consider- 
ation and  re-examined  the  authorities  and 

i  find  no  reason  for  disturbing  the  decisions 
heretofore  made  by  us.  It  may  be  proper  to 
say  that  all  of  the  authorities  disclose  a  pur- 
pose to  give  to  the  widow,  claiming  dower 
in  land  devised  to  her,  the  largest  possi- 
ble latitude  both  in  regard  to  the  construc- 
tion of  the  will  and  the  time  within  which 
she  is  required  to  elect  As  said  by  Romllly,  V. 
C,  In  Worthlngton  v.  Wlgginton,  supra,  "the 
cases  relative  to  dower  have  no  application 
to  the  present." 

The  judgment  of  the  court  below  must  be 
Affirmed. 

WALKER,  J.  (concurring  In  result).  This 
case  Is  not  like  Tripp  v.  Nobles,  136  N.  C. 
99,  48  S.  B.  675,  67  L.  R.  A.  449.  Here  there 
was  a  substantial  benefit  conferred  by  the 
will,  which  forced  the  plalntUT's  intestate 
to  choose  between  the  acceptance  of  that 
benefit  and  the  retention  of  the  property, 
already  her  own,  which  is  attempted  to  be 
disposed  of  by  the  same  instrument  There 
was  no  such  benefit  received  under  the  will 
construed  In  Tripp  v.  Nobles.  It  would 
seem  but  just  to  require  that  the  benefit  be- 
stowed should  be  a  substantial  one,  in  order 
to  put  the  donee  to  an  election,  and  that  It 
should  not  consist  merely  of  property  which 
he  would  have  received  under  the  law,  if  the 
will  had  not  been  made.  Furth^  investiga- 
tion confirms  me  In  the  view  entertained 
and  stated  in  my  dissenting  opinion  in  that 
case.  The  principle  was  adopted  and  applied 
In  Tyler  v.  Wheeler.  160  Mass.  206,  35  N.  E. 
666,  where  it  was  held  that  an  executor  is 
not  estopped  by  qualifying  under  the  will  of 
his  wife  to  claim  his  legal  interest  in  her 
estate,  and  in  Register  v.  Hensley,  70  Mo.  189, 
the  court  decided  that  a  widow's  renunciation 
of  the  provisions  of  her  husband's  will,  made 
in  lieu  of  dower,  was  not  Invalidated  l^  her 
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not  surrendering  personal  property,  which 
she  had  previously  received  under  the  will, 
where  the  amount  was  the  same  as  that 
which  she  would  receive  under  the  adminis- 
tration law.  The  case  of  Loring  v.  -  Craft, 
16  Ind.  110,  also  sustains  the  same  view,  as 
the  court  held  that  a  surviving  wife  is  en- 
titled to  the  statutory  provision  of  $300  "not- 
withstanding she  may  have  accepted  the 
provisions  made  for  her  by  the  will  of  her 
husband."  Corrlell  v.  Ham,  2  Iowa,  552; 
Wilber  v.  Wllber,  52  Wis.  298,  9  N.  W.  163. 
The  language  used  in  Fitts  v.  Cook,  59  Mass. 
(5  Cush.)  601,  seems  to  fit  the  case:  "In  look- 
ing at  the  provisions  of  this  will,"  the  court 
said,  "it  will  be  seen  that  they  are  so  little 
a  departure  from  what  would  have  been 
the  legal  rights  of  Joanna  Cook  without  the 
will,  that  little  can  be  inferre^jd  from  the  sub- 
sequent use  of  the  property  in  the  manner 
set  forth  In  the  agreed  statement"  The 
court  then  held  that  there  was  no  bind- 
ing election  or  estoppel.  The  law  is  thus 
stated  in  Blgelow  on  Estoppel,  676:  "This 
doctrine  of  election  is  never  applied  in  the 
law  of  wills  when,  if  an  election  is  made 
contrary  to  the  will,  the  interest  which  would 
pass  from  the  testator  by  the  will  cannot  be 
laid  hold  of  in  equity  to  compensate  the  dis- 
appointed donee.  Some  free  disposable  prop- 
erty must  be  given  to  the  electing  donee 
which  can  become  compensation  for  what  the 
testator  sought  to  take  away." 

It  was  held  in  Re  Gwin's  Estate,  77  CaL 
313,  19  Pac  527,  that  "a  widow  is  not  es- 
topped to  make  an  election  to  take  under  the 
law  by  causing  the  will  of  her  husband  to  be 
probated  and  by  becoming  executrix  there- 
of." To  the  same  effect  is  Estate  of  Frey, 
52  Gal.  658.  The  court  decided  in  Collier  v. 
Collier's  Ex'rs,  3  Ohio  St  369,  that  "a  widow 
electing  to  take  under  a  will,  containing  pro- 
visions for  her,  expressed  to  be  in  lieu  of 
dower  and  all  other  claims  on  the  estate  of 
the  testator,  is  not  barred  of  her  right  to 
the  year's  support,  provided  by  law,  from  the 
estate  of  the  debtor."  So  it  was  held  in 
Taylor  v.  Browne,  2  Leigh  (Va.)  454,  that  by 
taking  administration  with  the  will  annexed, 
the  widow  will  not  be  held  to  have  elected  to 
claim  under  the  will  Instead  of  under  a  deed 
of  settlttnent,  formerly  made  by  her  hus- 
band for  her  use  and  1)eneflt,  and  which  con- 
tained a  disposition  of  the  property  different 
from  and  more  beneficial  to  her  than  the  pro- 
visions of  the  will.  Taking  under  the  will, 
says  the  court  in  Hubbard  v.  Russell,  73  Ala. 
578,  will  not  deprive  the  widow  of  her  ex- 
emption of  $1,000  allowed  her  by  the  law,  for 
she  substantially  and  practically  takes  what 
already  belongs  to  her.  Election  being  a 
matter  of  equitable  cognizance,  the  ordinary 
principles  of  equity  must  apply,  one  of  which 
is  that  the  court  will  never  decree  any- 
thing to  be  done  which  is  plainly  unfair,  op- 
pressive or  unconscientious  especially  when 
the  rights  of  others  will  not  be  materially 
affected  by  a  refusal  to  do  so.    It  also  re- 


gards more  the  substance  than  the  mere 
form  of  things.  The  authorities,  it  seems  te 
me,  clearly  establish  that  the  widow's  year's 
provision,  or  any  other  interest  created  by 
the  law  and  independent  of  the  disposition  of 
the  husband,  cannot  be  considered  as  a 
bounty  conferred,  and  therefore  no  election 
can  arise  in  such  a  case.  It  would  appear  to 
be  against  equity  so  to  hold.  The  proving 
of  her  husband's  will  by  her  as  executrix, 
under  such  circumstances,  should  not  there- 
fore put  her  to  an  election.  There  is  not  in 
such  a  case  a  single  equitable  element  to 
support  an  estoppel  and  it  is  so  held  in  the 
other  states,  and  I  think  In  decisions  of  this 
court,  as  I  have  shown  in  my  former  opinion. 
The  cases  in  our  reports,  which  are  relied  on 
In  Tripp  v.  Nobles  to  show  the  contrary,  are 
clearly  distinguishable  from  that  case.  .In 
Tripp  V.  Nobles  it  appeared  that  the  intestate 
could  take  nothing  under  the  will  which  was 
not  already  hers  by  force  of  the  law.  The 
testator  therefore  had  no  free,  disposable 
property  to  give  her,  and  whether  he  has  or 
not  is  the  test  by  which  to  determine  whether 
a  case  of  election  is  presented. 

Upon  the  doctrine  of  compensation,  I  will 
add  to  the  authorities  cited  in  my  dissenting 
opinion  in  Tripp  v.  Nobles,  the  following: 
In  Bell  V.  Culpepper,  19  N.  C.  20,  this  court, 
by  Gaston,  J.  said:  "The  rule  of  election, 
in  the  sense  in  which  It  is  insisted  on  by  the 
defendant,  is  confined  exclusively  to  courts 
exercising  equitable  jurisdiction,  which  have 
It  in  their  power  to  restrain  men  from  the 
unconscientious  assertion  of  acknowledged 
legal  rights.  They  hold  that  it  Is  against 
conscience  for  a  man  to  t£tke  a  benefit  under  a 
will  or  other  instrument,  and  at  the  same 
time  disappoint  other  plain  j^rovisions  of 
that  will,  made  in  favor  of  third  persons. 
Of  course  he  may  keep,  if  he  pleases,  what 
was  before  his  own;  for  the  mistake  of  the 
donor  cannot  take  away  his  property.  But, 
If  he  will  insist  on  enjoying  the  interest  given 
him  by  the  Instrument,  they  will  by  proper 
decree  provide  that  so  enjoying  it  he  shall 
give  effect  as  far  as  he  can  to  the  other 
provisions  of  the  Instrument."  And  in 
Alston  V.  Hamlin,  19  N.  C.  124,  this  court 
by  the  same  judge  said:  "If  the  defendant 
can  avail  himself  of  the  Implied  election 
which  was  insisted  on  at  the  trial,  it  must 
be  before  a  tribunal  competent  to  decide  upon 
the  equity  of  such  election.  The  principle 
of  election,  as  here  asserted,  Is  a  principle 
of  equity,  proceeding  on  the  doctrine  of  an 
implied  condition,  of  which,  a  court  of 
equity  in  a  proper  case  will  enforce  the  per- 
formance by  compelling  the  legatee  if  he 
elects  to  take  the  bequest,  to  make  compen- 
sation out  of  his  own  property  to  the  dis- 
appointed legatees." 

It  does  not  appear  In  the  case  at  bar  what 
is  the  value  of  the  land,  nor  What  is  the 
value  of  the  "Lewiston  lots,"  so  that  the 
principle  of  compensation  could  not  be  ap- 
plied, even  If  there  had  not  been  a  binding 
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election  to  take  under  the  will,  bat  an  election 
had  been  so  made  as  to  call  for  the  appli- 
cation of  that  principle,  and  even  if  equitable 
relief  can  be  administered  in  this  statutory 
proceeding  and  by  the  court  where  it  origin- 
ated. Vance  v.  Vance,  118  N.  C.  864,  24  S. 
B.  768. 

While  I  differed  from  the  majority  of  the 
eourt  in  the  case  of  Tripp  v.  Nobles  as  to  the 
questions  of  estoppel  and  election  inyolved, 
yet  having  fully  stated  what,  in  my  opinion, 
IS  the  correct  principle  of  law,  as  it  should 
have  been  declared  and  applied  to  the  facts, 
henceforth  that  decision  shall  be  the  law  with 
me,  for  it  may  be  right,  though  the  conclusion 
reached  by  the  court,  I  must  think,  and  this 
is  said  with  the  utmost  deference,  is  not  sup- 
ported by  the  best  precedents  or  by  the 
weight  of  authority. 


(140  N.  o.  419 

PATTERSON  v.  OLD  DOMINION  S.  S.  CO. 

(Supreme  Court  of  North  Carolina.    Feb.  27, 
1006.) 

1.  Bebths— Failusb   to    Supply— laABiLiTT 
TO  Passenger. 

A  steamship  company  is  liable  to  a  pas- 
senger for  failure  to  furnish  the  latter  with  a 
berth  on  a  steamer  runaing  at  night,  where  it 
fails  to  notify  the  passenger  of  its  inability  to 
supply  such  berth  on  his  application  therefor 
at  the  time  of  purchasing  his  ticket 

[Ed.  Note. — For  cases  in  point,  see  vol  44, 
Cent  Dig.  Shipphig,  §  533.] 

2.  SaICB— ACCOMHODATIONS  FOB  PA8SEN0EB»— 

Obdeb  of  Application. 

A  common  carrier  must  serve  the  public 
without  discrimination,  and  sell  its  tickets  and 
accommodations  in  the  order  of  application. 

3.  Same  — Bbbach  of  Dutt  — Right  of  Ac- 
tion—Damages. 

A  common  carrier  discriminating  in  the 
sale  of  its  tickets  and  accommodations  In  the 
order  of  application  therefor  is  liable  for  such 
breach  of  duty,  and  also  for  the  indignity,  vex- 
ation, and  disgrace,  if  any,  resulting  therefrom 
to  a  passenger. 

4.  Appeal— Questions  Reviewable. 

Defenses  set  up  in  an  answer  and  unsup- 
ported by  evidence  will  not  be  considered  on 
appeal. 

5.  Cabbiebs  —  Steamship   Companies— Fail* 

UBE  TO  FUBNISH   BEBTHS— AOTlONa— SUFFI- 

CDCNOT  OF  Evidence. 

Where  there  was  evidence  that  subsequent 
to  plaintiffs  purchase  of  his  ticket  and  applica- 
tion for  a  berth  on  defendant's  steamer,  and  de- 
fendant's refusal  to  furnish  the  berth,  other 
parties  were  given  berths,  and  that  by  reason 
of  defendant's  refusal  plaintiff  was  compelled 
to  sit  up  all  night,  the  granting  of  a  nonsuit 
was  error. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Bryan,  Judge. 

Action  by  J.  F.  Patterson  against  the  Old 
Dominion  Steamship  Company.  From  a  judg- 
ment of  nonsuit,  plaintiff  appeals.    Error. 

D.  li.  Ward  and  W.  D.  Mclver,  for  appel- 
lant 

CLARK,  C.  J.  The  plalntilTs  evidence  is 
that  he  purchased  his  ticket,  and  with  three 
friends  was  first  to  apply  at  the  purser's 


oflQce  for  berths  and  requested  a  stateroom 
for  the  four,  containing  four  berths.  Two  of 
his  friends  were  given  berths  in  this  room, 
together  with  two  strangers  who  applied  after 
the  plaintiff.  The  plaintiff  and  one  of  his 
friends  were  refused  a  stateroom  and  berths 
altogether,  and  they  were  compelled  to  sit 
up  all  night  The  defendant  was  applied  to 
by  the  plaintiff  for  a  berth  when  he  bought 
his  ticket,  but  the  defendant  refused  to 
supply  staterooms  or  berths  until  after  the 
ship  had  left  the  dock  and  was  in  midstream. 
If,  as  is  presumably  the  case  on  a  steamer 
running  at  night,  a  berth  is  a  reasonable  and 
proper  accommodation,  the  defendant  is  liable 
for  failure  to  furnish  it,  unless  the  fact  that 
none  can  be  had  is  made  known  to  the  pas- 
senger who  chooses  to  ask  for  a  berth  when 
he  buys  his  ticket  The  defendant  should 
have  had  its  office  for  berths  open  when  it 
sold  its  tickets.  It  was  its  duty  to  sell  tickets 
to  applicants  in  the  order  In  which  they  were 
applied  for,  without  discrimination,  till  the 
full  number  was  sold  to  the  passengers  whom 
it  could  carry  comfortably,  and  the  same  is 
true  as  to  the  sale  of  its  berths.  If  its  berth 
and  stateroom  accommodations  are  exhausted 
when  a  ticket  is  asked  for,  the  Intending  pas- 
senger, on  learning  that  fact,  may  defer  his 
trip  till  another  time,  or  may  go  by  another 
route,  rather  than  sit  up  all  night  It  is  an 
imposition  upon  the  traveling  public  to  with- 
hold information  as  to  the  lack  of  a  snfQcient 
number  of  berths  till  after  the  passage  ticket 
is  paid  for,  and  the  passenger  has  embarked, 
and  the  vessel  is  in  midstream,  so  that  he 
cannot  help  himself.  Still  worse,  if  possible^ 
is  the  refusal  then  to  famish  berths  in  the 
order  in  which  they  are  applied  for.  A  com- 
mon carrier  must  serve  the  public  without 
discrimination,  and  sell  Its  tickets  and  ac- 
commodations in  the  order  of  application.  6 
Oyc.  636.  It  is  liable  for  an  action  of  damages 
for  a  wrongful  refusal,  and.  In  addition,  for 
the  indignity,  vexation,  and  disgrace,  if  there 
Is  any  evidence  of  such.  Railroad  v.  Rinard, 
46  Ind.  288 ;  St&te  v.  Railroad,  4S  N.  J.  Law, 
66,  2  Ati.  808,  67  Am.  Rep.  648 ;  Wallen  ▼. 
McHenry  (Tenn.)  8  Humph.  246. 

Nothing  is  here  said  that  would  militate 
against  the  bona  fide  engagement  of  tii&ets 
and  berths  beforehand,  nor  against  the  re- 
fusal to  sell  a  ticket  or  berth  to  any  person 
who  for  a  good  reason  may  be  objectionable  to 
other  passengers;  but  the  passenger,  if  not 
thus  objectionable,  should  be  informed  that 
no  berths  can  be  had,  all  being  already  sold, 
when  he  purchases  his  ticket,  if  he  then  asks 
for  a  berth.  And  if  he  does  not  then  apply, 
when  applications  for  berths  are  made  at  the 
purser's  window,  in  regular  course  after  the 
vessel  starts,  the  berths  not  already  sold  or 
engaged  must  be  disposed  of  in  the  order  of 
application.  If  this  were  not  so,  berths  could 
be  furnished  to  the  friends  of  the  purser  or 
for  a  private  consideration  to  him  (a  tip), 
as  is  here  testified  was  the  case,  to  the  ex- 
clusion of  those  prior  in  tlme^  who  did  not 
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pay  the  purser,  as  well  as  the  regular  fare. 
If  the  supply  of  berths  is  exhausted  before  an 
applicant  is  reached,  it  will  be  his  own  fault 
that  he  did  not  apply  for  his  berth  and  learn 
whether  or  not  one  could  be  had  at  the  time 
he  bought  his  ticket  The  plaintiff  here  testi- 
Ged  that  he  made  no  objection  to  the  ladles  on 
board  being  first  supplied  with  berths,  but  to 
other  men  being  furnished  who  applied  for 
berths  after  he  did,  one  of  whom  •*tipped"  the 
purser. 

The  answer  sets  up  defenses  which  we  can- 
not consider,  as  no  evidence  was  offered  in 
their  support  Upon  the  evidence  offered,  the 
granting  a  nonsuit  was  error. 


(140  N.  O.  407) 

SIMMONS  &  WARD  v.  DAVENPORT. 

(Supreme  Court  of  North  Carolina.    Feb.  27, 
1006.) 

1.  Attobney   and   Client— Compensation— 

ACCEFTANGB   OF   SebVICES. 

Where  plaintiffs  were  employed  by  defend- 
ant as  attorneys,  and  rendered  services  under 
the  contract,  they  were,  in  the  absence  of  any 
stipulation  as  to  compensation,  entitled  to  what 
the  services  were  reasonably  worth,  whether  de- 
fendant knowingly  accepted  the  benefit  of  the 
services  or  not. 

[Ed.  Note. — For  cases  in  point,  see  vol.  tf, 
Cent.  Dig.  Attorney  and  Client,  §§  292,  306, 
336.1 

2,  TbIAI.  —  INCOICPLSTE    InSTBUOTIONB— FAIL- 

UBE  TO  Ask  fob  Definite  Chabos. 

Where,  in  an  action  for  attorney's  fees, 
the  conrt  submitted  the  first  and  second  issues, 
with  proper  instructions  as  to  the  burden  and 
amount  of  proof  required,  and  merely  read  the 
third  issue  to  the  jury  without  any  specific  in- 
structions as  to  it,  the  generality  of  uie  charge 
was  not  reversible  error,  in  the  absence  of  any 
request  for  more  specific  instructions,  especially 
in  view  of  the  fact  that  the  case  was  very 
simple. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46» 
Cent  Dig.  Trial,  §  62&] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Webb,  Judge. 

Action  by  Simmons  &  Ward  against  B.  B. 
Davenport  From  a  judgment  for  plaintiffs, 
defendant  appeals.    Affirmed. 

Plaintiffs  sued  the  defendant  to  recover 
an  amount  alleged  to  be  due  for  professional 
services  rendered  by  them  at  his  request  In 
collecting  a  debt  held  by  him  against  an  In- 
solvent bank.  Defendant  denied  that  he  was 
indebted  to  the  plaintiffs.  There  was  evi- 
dence tending  to  show  that  plaintiffs  had 
rendered  the  services  at  the  request  of  the 
defendant,  and  that  the  latter  had  received 
the  benefit  of  them  and  had  refused  to  pay 
what  they  were  reasonably  worth,  and  there 
was  some  evidence,  on  the  part  of  defend- 
ant, tending  to  show  that,  while  the  plain- 
tiffs were  the  attorneys  of  the  other  creditors 
of  the  bank,  they  had  not  been  retained  by 
the  defendant.  There  was  also  evidence 
that  defendant  had  frequently  consulted  with 
one  of  the  plaintiffs  about  the  collection  of 
his  claim,  going  to  his  office  for  that  purpose, 
where  defendant  was  seen  in  consultation 
63S.B.— 15 


with  him.  A  clerk  of  the  plaintiffs  copied 
a  release  which  defendant  was  to  give  to 
Mr.  Blades,  trustee  of  the  bank,  and  about 
which  he  had  received  advice  from  the  plain- 
tiffs. There  was  much  other  evidence  te 
sustain  the  plaintiffs*  contention  that  they 
had  been  employed  by  defendant  and  ren- 
dered the  services  with  the  understanding 
that  they  should  he  compensated  for  them. 
In  the  view  we  take  of  the  case,  it  is  not  nec- 
essary to  set  out  the  evidence  more  in  detail. 
The  following  are  the  issues,  with  the  an- 
swers thereto: .  "(1)  Did  the  defendant  em- 
ploy Simmons  &  Ward  as  attorneys  in  the 
matter  in  dispute?  Yes.  (2)  Did  plaintiffs 
render  for  defendant  the  services  alleged  to 
have  been  performed?  Yes.  (8)  Did  de- 
fendant knowingly  accept  the  benefit  of  such 
services?  Yes.  (4)  What  was  the  value  of 
plaintiffs'  services?  Seventy-five  dollars." 
The  only  exceptions  taken  were  to  the 
charge.  The  court  Instructed  the  jury,  in 
substance,  that  the  burden  upon  all  the  Issues 
was  upon  the  plaintiffs,  and  that  they  must 
satisfy  the  jury  by  a  preponderance  of  the 
evidence  as  to  them.  The  court  then  re- 
ferred to  each  issue  separately,  and  gave 
the  same  instruction  as  to  the  first  and  also 
as  to  the  second  issue  which  it  had  given 
as  to  all  of  the  issues,  and  stated,  further, 
that  if  the  plaintiff  had  satisfied  them  by  the 
greater  weight  of  the  evidence  that  defend- 
ant had  employed  the  plaintiffs  to  r^resent 
him,  and  consulted  with  them,  they  should 
answer  the  tnkt  issue  "Yes,"  but  if  they  were 
not  so  satisfied  they  should  answer  it  *'No" : 
and  the  same  was  said,  with  the  necessary 
changes,  as  to  the  second  issue.  The  court 
merely  read  the  third  issue  to  the  jury,  with- 
out making  any  separate  comment  thereon, 
or  giving  any  instruction  in  regard  to  it, 
other  than  contained  in  the  general  charge 
upon  all  the  issues.  Upon  the  fourth  issue 
the  court  charged  that  it  was  for  the  jury 
to  say  how  much,  if  anything,  the  plaintiffs 
are  entitled  to  recover,  and  whether  the 
amount  stated  by  the  witnesses  was  a  rea- 
sonable compensation  for  the  services  render^ 
ed ;  that  the  jury  must  consider  the  evidence 
upon  this  question,  and  say  what  amount  the 
plaintiffs  should  receive  for  their  services. 
The  defendant  excepted  to  the  Instructions 
upon  the  first,  second,  third,  and  fourth  is- 
sues. There  was  a  Judgment  upon  the  ver- 
dict, and  defendant  appealed. 

W.  D.  Mclyer,  for  appellant  O.  H.  Guion 
and  E.  M.  Green,  for  appellees. 

WALKER,  J.  (after  stating  the  case).  We 
do  not  see  upon  what  ground  the  defendant 
can  complain  of  the  Instructions  of  the  court 
If  the  plaintiffs  were  employed  by  the  de- 
fendant as  attorneys  to  represent  him  and 
take  care  of  his  Interests,  and  they  rendered 
services  to  him  under  the  contract,  they 
were  entitled  to  recover  what  their  services 
were  reasonably  worth,  there  being  no  stipu- 
lation as  to  the  amount  the  plaintlff»  w«re  to 
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receive,  and  !t  can  make  no  difference,  In 
this  view  of  the  case,  whether  the  third  issue 
was  answered  or  not,  there  being  enough 
left,  if  that  issue  had  not  been  answered,  to 
support  the  Judgment.  Sprinkle  v.  Wellborn 
(at  last  term)  52  S.  E.  666.  But  we  think 
the  Jury  must  have  understood  the  court  to 
charge  as  to  the  third  issue  that  the  burden 
was  on  the  plaintiffs  to  satisfy  them,  by  the 
greater  weight  of  the  evidence,  that  the  de- 
fendant had  accepted  the  benefit  of  plaintiffs' 
services.  Besides,  there  was  no  serious  con- 
troversy as  to  the  fact  that  the  defendant 
had  been  benefited  by  what  plaintiffs  had 
done.  As  to  the  first  and  second  issues,  the 
charge  was  correct  as  to  the  burden  of  proof 
and  sufficient  in  other  respects  to  Inform  the 
jury  as  to  the  quantum  of  proof  required  of 
the  plaintiffs  to  establish  the  affirmative  of 
those  issues,  and  it  was  also  correct  as  to 
the  fourth  issue.  The  evidence  was  so 
simple  that  the  Jury  could  hardly  have  been 
misled  by  the  charge  as  to  the  true  inquiry 
involved  in  each  Issue.  The  defendant  did 
not  ask  for  any  special  instructions,  nor  did 
he  request  the  court  to  amplify  its  instruc- 
tions, or  to  present  the  case  in  any  particular 
manner  to  the  Jury,  or  to  charge  as  to  any 
principle  of  law  he  may  have  thlought  should 
be  considered  by  the  court  and  explained. 
In  the  absence  of  any  such  request,  we  can- 
not say  that  It  was  reversible  error  for  the 
court  to  have  charged  In  the  general  terms 
employed  by  It,  especially  in  a  case  like  this 
one,  which  involves  so  little  complication 
that  a  Jury  could  not  well  have  misunder- 
stood the  legal  aspect  of  the  matter.  If  a 
party  desires  fuller  or  more  specific  instruc- 
tions, he  must  ask  for  them,  and  not  wait 
until  the  verdict  has  gone  against  him,  and 
then  for  the  first  time  complain  of  the  charge. 
Kendrlck  v.  Dellinger,  117  N.  C.  491,  23  S.  B. 
438;  McKinnon  v.  Morrison,  104  N.  C.  354, 
10  S.  E.  513 ;  State  v.  Debnam,  08  N.  O.  712, 
8  S.  E.  742;  Clark's  Code  (3d  Ed.)  pp.  535, 
536. 

The  decision  in  State  v.  Boyle,  104  N.  C. 
800,  10  S.  E.  696,  1023,  upon  which  the  de- 
fendant's counsel  relied,  has  no  application  to 
the  point  now  being  discussed,  namely,  that 
the  charge  was  too  general.  In  State  v. 
Boyle  there  was  a  prayer  for  special  instruc- 
tions. The  case  was  fully  explained,  and 
the  erroneous  impression  in  regard  to  it 
corrected,  in  State  v.  Pritchett,  106  N.  C. 
667,  11  S.  E.  357,  State  v.  Brady,  107  N.  0. 
822,  12  S.  E.  325,  McCracken  v.  Smathers, 
119  N.  C.  620,  26  S.  E.  157,  and  especially  in 
Boon  V.  Murphy,  108  N.  C.  187, 12  S.  B.  1032. 
In  subsequent  decisions  it  has  been  treated 
as  overruled.  State  v.  Beard,  124  N.  C.  813, 
82  S.  E.  804;  State  v.  Edwards,  126  N.  C. 
1051,  35  S.  B.  540;  State  v.  Kinsauls,  126 
N.  C.  1095,  36  S.  B.  31 ;  Turrentine  v.  Well- 
ington, 136  N.  C.  312,  48  8.  E.  739.  Whatever 
may  be  its  real  status,  it  has  been  so  fre- 
quently disapproved,  and  so  much  has  been 
tald  against  it,  that  It  may  now  be  consider- 


ed no  longer  of  any  value  as  a  precedent 
The  rule  which  requires  that  the  complain- 
ing party  should  ask  for  specific  instructions, 
if  he  desires  the  case  to  be  presented  to  the 
Jury  by  the  court  in  any  particular  view,  does 
not,  of  course,  dispense  with  the  requirement 
of  the  statute  that  the  Judge  shall  state  in  a 
plain  and  correct  manner  the  material  por- 
tions of  the  evidence  given  in  the  case  and 
explain  the  law  arising  thereon.  Revisal  1905, 
fi  535 ;  State  v.  Kale,  124  N.  C.  816,  32  S.  E. 
892.  But  a  party  cannot  ordinarily  avail  him- 
self of  any  failure  to  charge  in  a  particular 
way,  and  certainly  not  of  the  omission  to 
give  any  special  instruction,  unless  he  has 
called  the  attention  of  the  court  to  the  mat- 
ter by  a  proper  prayer  for  instructions.  So, 
if  a  party  would  have  the  evidence  reca- 
pitulated, or  any  phase  of  the  case  arising 
thereon  presented  in  the  charge,  a  special 
instruction  -  should  be  requested.  Boon  v. 
Murphy,  108  N.  C.  187,  12  S.  E.  1032.  In  the 
last  cited  case  the  court  held,  citing  State  v. 
Lipsey,  14  N.  C.  486,  and  State  v.  Haney,  19 
N.  C.  390,  that  "the  Judge  is  not  bound  to 
recapitulate  all  the  evidence  to  the  Jury. 
It  is  sufilcient  for  him  to  direct  their  at- 
tention to  the  principal  questions  which 
they  have  to  Investigate,  and  to  explain  the 
law  applicable  to  the  case,  and  this  partic- 
ularly when  he  is  not  called  upon  by  counsel 
to  give  a  more  fall  charge."  In  Boon  v. 
Murphy  the  respective  duties  of  the  Judge 
and  counsel  under  the  act  of  1796  (Revisal 
1905,  fi  535)  are  clearly  and  fully  defined, 
and  it  is  now  commended  as  a  safe  guide  in 
practice.  That  case  and  State  v.  Pritchett, 
106  N.  C.  667,  11  S.  B.  357,  and  McCracken 
V.  Smathers,  119  N.  C.  620,  26  S.  B.  157,  seem 
to  be  directly  in  point  in  this  case,  and  to 
dispose  of  the  defendant's  objections  to  the 
general  terms  in  which  he  alleges  the  charge 
of  the  court  was  couched. 

There  was  no  error  in  the  trial  of  the  case. 

No  error. 

a40  N.  C.  «PT) 

MITCHELL  et  al.  ▼.  GARRETT  et  aL 

(Supreme  Court  of  North  Carolina.    Feb.  27, 
1906.) 

Ejectment— TiTLK  to  Suppobt  Action. 

Acts  1905,  p.  947,  c.  773,  in  relation  to  ac- 
tions involving  the  title  to  real  estate  in  Hert- 
ford county,  provides  that  it  shall  not  be  nec- 
essary for  either  party  to  prove  title  out  of  the 
state,  that  the  plaintiff  shall  set  out  in  his  com- 
plaint the  name  of  the  party  under  whom  he 
claims  title,  and  the  chain  of  title,  and  its  source 
under  which  he  claims,  and  that  the  defendant 
shall  set  out  in  his  answer  the  source  and  chain 
of  his  title.  By  section  3.  (page  948)  adverse 
possession  such  as  has  or  may  ripen  mto  title, 
and  any  other  mode  of  acquiring  title,  may  be 
pleaded  by  either  party,  and  the  party  proving 
the  superior  title  is  entitled  to  recover.  HelOf 
that  the  statute  merely  dispenses  wit^  proof  of 
the  fact  that  the  state  parted  with  its  title,  and 
where  plaintiff  merely  showed  a  succession  of 
deeds,  older  than  those  under  which  defendant 
claimed,  without  any  other  evidence  that  he  had 
acquired  the  title,  he  was  not  entitled  to  re- 
cover. 
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Appeal  from  Superior  Court,  Hertford 
C5ounty;  Peebles,  Judge. 

Action  by  G.  H.  Mitchell  and  others  against 
Richard  Butler  and  J.  R.  Garrett  From  a 
Judgment  in  favor  of  defendants,  plaintiffs 
appeal.     Affirmed. 

Plaintiffs  brought  the  action  to  recover 
possession  of  a  tract  of  land  and  damages  for 
cutting  timber  therefrom.  They  claimed  to 
have  established  title  under  the  provisions  of 
a  recent  act  of  the  General  Assembly,  enti- 
tled "An  act  to  facilitate  and  cheapen  the  trial 
of  actions  involving  the  title  to  or  interest 
in  real  estate,"  being  chapter  773,  p.  947,  of 
the  Public  Laws  of  1905.  The  chain  of  title 
of  each  of  the  parties  was  set  out  in  the 
pleadings.  The  plaintiffs'  Is  as  follows:  (1) 
Deed  from  Elisha  A.  Ghamblee  to  John  Stal- 
lings,  dated  May  25,  1835..  (2)  Deed  from 
John  Stallings  to  Charles  Northcott,  dated 
November  30,  1836.  (3)  Deed  from  Charles 
Northcott  to  John  A.  Anderson.  (4)  Deed 
from  John  A.  Anderson  to  Luke  McGlaughon, 
dated  March  12,  1844.  (5)  The  will  of  Luke 
McGlaughon,  dated  April  10,  1858,  and  proof 
that  the  plaintiff,  G.  H.  Mitchell,  married  Mar- 
tha McGlaughon,  daughter  of  Luke  McGlaugh- 
on, and  after  her  death  the  other  daughter  of 
Luke  McGlaughon,  Nancy  Vann,  widow  of 
Jesse  Vann,  and  that  the  other  plaintiffs  are 
the  children  of  said  daughters,  the  latter  being 
dead.  Plaintiffs  claim  under  the  said  will 
and  by  descent  from  their  mothers,  except  G. 
H.  Mitchell,  who  claims  as  tenant. by  the 
curtesy.  Plaintiffs  Introduced  in  evidence 
the  deed  from  John  A.  Anderson  to  Luke 
McGlaughon,  which  recites  the  other  deeds  of 
prior  date  and  refers  to  them  as  deeds  con- 
veying the  same  tract  of  land,  but  did  not 
introduce  any  of  the  other  deieds.  They 
then  offered  to  prove  by  G.  H.  Mitchell  that 
the  deed  from  John  Stallings  to  Charles 
Northcott  was  lost,  except  the  bottom  part 
of  It,  which  the  witness  had  In  his  posses- 
sion, and,  further,  that  he  had  seen  the  deed 
before  it  was  mutilated  and  destroyed,  and 
that  it  had  been  duly  registered  some  time 
before  this  action  was  brought,  and  that  the 
records  of  Hertford  county  were  burned  In 
1862.  This  evidence  was  offered  to  show  that 
said  deed  conveyed  the  land  in  dispute.  The 
court  excluded  the  evidence,  and  the  plain- 
tiffs excepted.  There  was  evidence  on  the 
part  of  the  plaintiffs  tending  to  show  that  the 
land,  which  is  known  as  the  "Stallings  Tract," 
has  fixed  and  definite  boundaries,  which  con- 
sisted of  marked  trees  around  the  tract,  and 
that  this  is  the  same  land  described  in  the 
complaint  There  was  no  evidence  of  adverse 
possession  in  plaintiffs,  or  those  under  whom 
they  claimed,  for  seven  years.  The  defend- 
ants introduced  the  deeds  constituting  their 
chain  of  title  and  evidence  which,  as  they 
claimed,  tended  to  show  title  in  them;  but 
it  is  not  necessary  to  set  it  forth.  Defendants 
moved  to  nonsuit  the  plaintiffs  at  the  close 
of  their  testimony,  which  motion  was  refused. 


At  the  close  of  all  the  testimony  they  moved 
again  to  nonsuit  the  plaintiff.  The  motion 
was  granted,  and  the  action  dismissed. 
Plaintiffs  excepted  and  appealed. 

Winbofne  &  Lawrence,  for  appellants. 
Pruden  &  Pruden  and  Shepherd  &  Shepherd, 
for  appellees. 

WALKER,  J.  (after  stating  the  case).  The 
mode  of  proving  title  to  land  in  this  state  has 
become  so  thoroughly  settled  by  the  decisions 
of  the  court  that  it  Is  hardly  necessary  to  en- 
ter again  upon  a  discussion  of  the  subject 
or  to  do  more  than  refer  to  the  most  recent 
cases  in  which  the  different  methods  have 
been  stated.  Campbell  v.  Everhart,  139  N.  C. 
503,  52  S.  E.  201;  Mobley  v.  Griflin,  104  N.  C. 
112,  10  S.  E.  142.  It  is  clear  that  plaintiffs 
have  not  established  any  title  whatsoever  to 
the  locus  in  quo  by  any  of  the  ordinary  ways 
known  to  the  law.  Their  counsel  have  ad- 
mitted in  the  first  sentence  of  their  brief  that 
they  have  not  shown  any  adverse  possession 
of  the  land  sufficient  to  ripen  any  color  of 
title  they  may  have  had  into  a  good  and 
perfect  title,  and  they  must,  therefore,  fail 
in  this  action  upon  their  ovm  showing,  unless 
by  virtue  of  the  provisions  of  Acts  1905,  p. 
947,  c.  773,  they  can  succeed.  We  do  not  think 
that  act,  upon  the  facts  as  they  now  appear, 
can  possibly  bear  any  construction  which  will 
aid  the  plaintiffs  or  create  In  their  favor  a 
prima  facie  case  which  would  put  the  defend- 
ants to  proof  in  their  defense.  The  meaning 
of  the  act  Is  palpable.  It  does  not  profess  to 
confer  title  on  any  one  who  may  be  able  to  pro- 
duce a  succession  of  deeds  which  are  not  con- 
nected with  the  original  title  of  the  state,  or  are 
not  shown  by  proof  of  adverse  possession  or 
an  estoppel  or  in  some  other  way  to  vest  a 
good  title  in  him.  It  was  intended  merely 
to  dispense  with  proof  of  the  fact  that  the 
state  had  parted  with  its  title,  because  of  the 
difficulty  of  showing  a  grant  since  the  de- 
struction of  the  county  records,  and  any  per- 
son asserting  title  to  land  in  that  county  is 
still  required  to  otherwise  prove  It  in  the 
same  manner  as  it  must  be  established  in  a 
cause  pending  in  a  court  of  any  other  county, 
where  no  such  statute  Is  in  force  and  where 
it  has  either  been  shown  or  admitted  that 
title  is  out  of  the  state.  In  other  words,  the 
statute,  by  doing  away  with  the  necessi^  of 
proving  that  the  title  is  out  of  the  state,  does 
not  go  further  and  provide  that  the  title  shall 
be  presumed  to  be  In  any  person  who  may 
bring  suit  and  exhibit  a  perfect  chain  of  deeds 
without  any  other  proof  of  title;  but  the 
claimant  must  also  show  by  proof,  sufficient 
in  law  for  that  purpose,  that  he  has  in  somi^ 
way  acquired  the  title.  That  this  is  obvious 
ly  the  meaning  of  the  act  will  appear  by  th» 
most  cursory  examination  of  its  provisions 
Each  party  to  the  action  is  required  by  sec 
tlon  2  to  set  out  his  chain  of  title,  and  It  i9 
provided  that,  when  this  is  done,  "the  party 
proving  the  superior  title  shall  be  entitled  to 
recover  in  the  action." 
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It  will  be  observed  that  the  act  in  express 
terms  requires  that  the  plaintiff,  in  order  to 
prevail  in  the  action,  must  "prove"  or  estab- 
lish a  title  superior  to  that  of  defendant;  for, 
the  burden  of  the  issue  being  upon  him,  he 
cannot  rely  upon  the  weakness  of  his  adver- 
sary's title.  The  language  of  the  act  which 
we  have  just  quoted  does  not  change  in  the 
least  the  general  rule  in  the  law  of  ejectment 
that  the  plaintiff  must  fail  unless  he  shows  a 
title  good  against  the  world  or  good  against 
the  defendant  by  estopi)eI.  By  the  provisions 
of  the  act  each  of  the  parties  Is  given  precise- 
ly the  same  advantage  he  would  have  had  if 
tbe  act  had  not  been  passed  and  he  had  been 
able  to  show  title  out  of  the  state,  by  intro- 
ducing a  grant  to  some  third  party  or  by 
showing  such  adverse  possession  as  would 
raise  a  presumption  that  the  title  was  out  of 
the  state.  In  trials  Involving  title  to  land  in 
Hertford  county,  title  is  presumed  to  be  out 
of  the  state,  but  not  to  be  in  either  of  the 
parties. to  the  suit  or  in  any  person  from 
whom  he  deraigns  his  title.  It  Is  still  open 
to  either  of  them  to  show  a  grant  f ron^  the 
state,  if  it  can  be  done,  to  any  person  under 
whom  he  claims  and  with  whose  title,  thus 
derived,  he  can  connect  himself  by  mesne  con- 
veyances; or  he  can  show  open,  notorious, 
continuous,  and  adverse  possession  for  20 
years  without  color  or  for  7  years  with  color, 
or  he  may  establish  title  in  any  other  way  al- 
lowed by  law.  That  this  is  the  construction 
of  the  act  is  rendered  absolutely  certain  by 
the  language  of  section  8,  in  which  it  is  pro- 
Tided  that  adverse  possession,  such  as  will 
ripen  title,  may  still  be  shqwn  by  either 
party  in  order  to  establish  his  title,  either  by 
proving  that  the  person  under  whom  he 
claims  had  acquired  title  by  such  a  possession 
and  then  connecting  himself  with  the  title  so 
acquired,  or  by  proving  such  a  possession  In 
himself  for  the  required  time.  But,  however 
this  may  be,  the  act  In  explicit  terms  re- 
quires that  the  plaintiff  must  show  a  title  su- 
perior to  that  of  the  defendant  before  he  can 
succeed  in  the  action  and  this  he  did  i)ot  do. 
If  we  assume  that  neither  party  introduced 
any  evidence  of  title,  the  plaintiff,  being  the 
actor  and  the  one  who  carries  the  burden  of 
the  issue,  must,  of  course,  be  cast  in  the  suit 
Possession,  being  prima  facie  evidence  of 
ownership,  will  protect  the  defendant,  unless 
the  plaintiff  shows  a  title  or  right  to  oust 
him.  2  Lewis,  Blk.  p.  663,  note  (7);  Tyler  on 
Bjectment,  204;  Newell  on  Bjectment,  433 

We  need  not  pass  upon  the  question  of  evi- 
dence. The  general  subject  Is  discussed  in 
Avery  v.  Stewart,  134  N.  C.  287,  46  S.  B. 
510.  If  the  evidence  was  competent  and  had 
been  admitted,  it  would  not  have  strength- 
ened the  plaintiffs*  case,  as  they  did  not  In- 
troduce the  deed  from  Northcott  to  Anderson, 
or  in  any  other  way  connect  themselves  with  the 
title  alleged  to  be  in  Charles  Northcott;  and 
If  George  Stallings  had  the  title,  it  would 
have  passed  by  his  deed  to  Charles  Northcott, 


and  plaintiffs,  having  failed  to  show  that  they 
had  acquired  the  latter*s  title,  would  have 
proved  the  title  to  be,  not  in  themselves,  but 
in  a  third  party,  namely,  Charles  Northcott 
Besides,  whether  the  evidence  was  competent, 
and  should  have  been  admitted  or  not,  can 
make  no  difference  in  the  result,  as  plaintiff 
failed  to  show  any  adverse  possession  for  a 
sufficient  length  of  time  under  any  of  the 
deeds  to  ripen  their  title,  and  they  did  not 
attempt  to  show  title  from  the  state  by  grant 
and  mesne  conveyances  or  otherwise  to  them- 
selves. The  only  contention  made  in  the  case 
by  the  plaintlffiB'  counsel  was  that,  under  the 
act,  their  title  was  superior  to  that  of  the  de- 
fendants, because  their  deeds  were  older  In 
date.  Such  a  construction  of  the  act  would 
not,  in  our  opinion,  be  a  sound  or  safe  one. 
It  would  present  an  anomaly  in  the  law,  and 
might  threaten.  If  not  destroy,  vested  rights 
and  established  titles,  which  sorely  could  not 
have  been  contemplated  by  the  Legislature. 

The  ruling  of  his  honor  was  clearly  right, 
and  must  be  sustained. 

No  error. 


a4X  N.  C.  734) 
STATE  V.  ATKINSON. 
(Supreme  Court  of  North  Carolina.   Feb.  87, 

looej 

1.  Assault  and  Baxtbbt— Poutthig  Putol 

AT   ANOTHEB. 

Under  the  direct  provisions  of  Laws  1890, 
p.  602,  c  527,  the  pointing  of  a  pistol  at  anotBer 
is  an  assault  with  a  deadly  weapon,  whether 
the  pistol  is  loaded  or  not 

[Ed.  Note. — ^For  cases  in  point,  see  voL  4, 
Cent  Dig.  Assault  and  Battery,  fifi  74.  80.] 

2.  Same  —  Pointino     Pistol     While     i» 
Pocket. 

A  person  having  a  pistol  In  his  pocket,  and 
pointing  it  at  another  without  removing  it  from 
the  pocket,  is  guilty  of  an  assault  with  a  deadly 
weapon. 

8.  Cbiminal  Law— Appeal  Without  Bond— 
Affidavit— Insuffioienot— Dismissal. 

Under  Revisal  1905,  fi  8278,  requiring  the 
a£Bda\it  for  an  appeal  without  bond  in  a  crimi- 
nal case  to  state  that  it  was  made  in  good  faith, 
the  court  is  required  to  dismiss  such  an  appeal, 
where  the  averment  as  to  good  faith  is  wanting. 
[Ed.  Note. — ^For  cases  in  point  see  voL  15, 
Cent  Dig.  Criminal  Law,  fi  2719-1 

Appeal  from  Superior  Court,  Pitt  County; 
E.  B.  Jones,  Judge. 

Dennis  Atkinson  was  convicted  for  assault 
with  a  deadly  weapon,  and  appeals.  Appeal 
dismissed. 

The  Attorney  General,  for  the  Stata 

CLARK,  C  J.  Indictment  for  assault 
with  a  deadly  weapon,  to  wit,  a  pistol.  The 
court  charged  the  jury  that  if  the  state  "had 
satisfied  them  beyond  a  reasonable  doubt 
that  the  defendant  pointed  a  pistol  at  the 
prosecutor,  whether  loaded  or  not,  this  would 
be  an  assault,"  and  to  find  the  defendant 
guilty.  Laws  1889,  p.  502,  c.  527  (now  Re 
visal  1905,  §  3622),  expressly  so  provides, 
whether  the  unloaded  pistol  is  pointed  at 
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another  in  fun  or  otherwise;  and  It  Is  un- 
necessary to  consider  whether  this  would  be 
so  Independent  of  the  statute. 

The  court  further  charged  the  jury  that 
if  they  were  satisfied  beyond  a  reasonable 
doubt  that  the  defendant  had  a  pistol  in 
bis  coat  pockett  and  "with  pistol  and  hand 
on  the  inside  of  his  pocket  he  pointed  the 
pistol  at  the  prosecutor,  this  would  be  an 
assault,  and  they  should  find  the  defendant 
guilty."  This  was  not  error.  Firing  a  pistol 
concealed  in  the  podcet  of  a  coat,  through 
the  cloth,  without  the  risk  of  first  taking  it 
out  of  the  pocket,  is  a  most  cowardly  and 
unfair  advantage,  -and  such  user  should  be 
punished  more  severely  than  the  use  of  the 
weapon  openly,  when  the  other  party  would 
have  some  warning.  Pointing  the  pistol  at 
the  prosecutor  in  this  manner  was  an  assault 

We  pass  upon  these  exceptions,  though 
we  must  dismiss  the  appeal  because  the  af- 
fidavit to  appeal,  without  giving  bond,  is 
fatally  defective,  in  that  it  omits  the  aver- 
ment that  it  is  "made  in  good  faith."  This 
is  required  as  to  such  appeals  in  criminal 
cases  (Revisal  1905,  S  3278),  though  this  is 
not  required  as  to  appeals  in  forma  pauperis 
in  civil  actions.  Revisal,  |  597.  Such  dis- 
missal is  a  matter  of  right,  and  does  not  rest 
in  the  discretion  of  the  court  An  appeal 
without  bond  is  valid  only  when  the  stat- 
utory requirements  are  complied  with.  State 
V.  Bramble,  121  N.  0.  603,  28  S.  E*.  269,  and 
numerous  cases  there  cited. 

Appeal  dismissed* 


aio  N.  a  4a») 

CROCKER,    County    Treasurer,    ▼.    MOORE, 
Town    Treasurer. 

(Supreme  Court  of  North  Carolina.    Feb.  27, 
1906.) 

L  InTOXiOATiiro    Liquors  —  Dispensabies  — 
Disposition — Road  Fund — Net  Pboceeds. 

Laws  1903,  p.  921,  c.  538,  §  7,  providing 
that  one-half  of  the  net  proceeds  of  dispensaries 
"now  established  or  hereafter  established"  in  a 
county  shall  go  to  the  road  fund,  appropriates 
to  the  road  fund  one-half  of  the  net  proceeds 
of  dispensaries  established  under  Laws  1899. 
p.  324,  and  appropriated  by  section  16,  provid- 
ing that  one-third  of  the  net  proceeds  of  dis- 
pensaries shall  be  applied  to  the  use  of  the 
town,  and  two-thirds  for  the  benefit  of  the 
schools  thereof,  as  the  method  of  appropriation, 
is  not  a  vested  right,  and  the  remaining  half 
must  be  applied  in  the  ratio  stated  by  the  act 
of  1899. 
2.  Highways — ^Taxes — ^Authobitt  to  Levy. 

Laws  1903,  p.  920,  c.  538,  providing  for  the 
working  of  the  public  highways  in  a  county, 
and  directing  that  the  road  commissioners  shall 
ascertain  the  amount  needed  for  working  the 
roads  and  the  rate  of  taxation  necessary  to 
raise  that  sum  and  report  to  the  county  com- 
missioners, who  shall  levy  the  taxes,  is  not  in- 
valid as  taking  the  power  of  levying  taxes  for 
road  purposes  out  of  the  hands  of  the  county 
commissioners. 

8.  Sahb — ^Ratb  of  Taxation. 

The  act  is  not  invalid  because  the  rate  of 
taxation  when  increased  by  the  taxes  for  road 
purposes  will  exceed  the  constitutional  limit; 
the  Legislature  having  authority  to  authorize 


a  county  to  exceed  such  limit  for  necessary  pur- 
poses, which  includes  the  working  of  the  roads. 

4.  Same — ^Disposmow  of  Poll  Tax. 

The  act,  though  applying  a  part  of  the 
county  capitation  tax  to  the  use  of  the  public 
roads,  is  not  in  conflict  with  Const  art  5,  §  2, 
appropriating  the  state  and  county  poll  tax  to 
the  purposes  of  education  and  the  support  of 
the  poor;  the  provision  applying  to  the  levy 
of  taxation  for  general,  and  not  for  special, 
purposes. 

5.  Same — Necessary  Expense. 

The  act  does  not  violate  Const  art  7,  S  7, 
prohibiting  the  creation  of  a  debt  except  for 
^'necessary  expenses,"  unless  by  a  vote  of  the 
people ;  the  working  of  the  roads  being  a  neces- 
sary expense. 

6.  Same — Authority  op  County  Commission- 
ers OVER  Highways — Legislative  Interfer- 
ence— VALmiTY. 

The  act  does  not  violate  Const  art.  7, 
S  2,  making  it  the  duty  of  the  county  oonunis- 
sioners  to  exercise  general  supervision  over 
roads  because  it  attempts  to  direct  the  com- 
missioners in  the  supervision  over  roads,  since 
by  section  14  the  General  Assembly  is  given 
power  to  modify  the  provisions  of  the  article, 
except  sections  7,  9,  and  13. 

Appeal  from  Superior  Court,  Northampton 
County;  iLong,  Judge. 

Action 'by  J.  G.  L.  Crocker,  treasurer  of 
Northampton  county,  against  W.  P.  Moore, 
treasurer  of  the  town  of  Jackson.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Peebles  &  Harris  and  Winbome  &  Law- 
rence, for  appellant  Gay  &  Mldyette  and 
W.  B.  Daniel,  for  appellee. 

CLARK,  C.  J.  Chapter  538,  p.  921,  Laws 
1903,  which  establishes  a  system  for  working 
roads  in  Northampton  county,  in  section  7 
thereof,  provides  that  one-half  of  the  net 
proceeds  of  all  dispensaries  "now  established 
or  hereafter  established"  in  that  county  shall 
go  to  the  road  fund.  Under  chapter  189,  p. 
321,  Laws  1899,  a  dispensary  had  been  es- 
tablished at  Jackson  in  said  county,  section 
16  whereof  provided  that  one-third  of  the  net 
proceeds  thereof  should  be  applied  to  the 
uses  of  said  town,  and  the  other  two-thirds 
for  the  benefit  of  the  public  schools  of  that 
township.  The  dispensary  was  established 
by  virtue  of  the  police  power  of  the  state, 
which  had  the  right  to  appropriate  the  net 
proceeds  to  any  purpose  the  Legislature 
thought  best  for  the  public  welfare.  The 
method  of  appi^opriation  provided  by  the  act 
of  1899  was  not  a  vested  right  in  the  bene- 
ficiaries therein  named,  and  the  method  could 
be  changed  at  will  by  any  subsequent  Legis- 
lature. It  is  true  the  act  of  1903  does  not 
refer  by  name  to  the  act  of  1899,  but  it 
specifically  appropriates  one-half  the  net 
proceeds  of  all  dispensaries  "now  establish- 
ed" or  hereafter  to  be  established  in  North- 
ampton county.  This  certainly  applies  to 
tne  dispensary  at  Jackson,  and  the  power  of 
the  General  Assembly  over  dispensaries  in 
their  creation,  abolition,  and  the  application 
of  their  net  proceeds  is  plenary.  The  dis- 
pensary is  not  the  contract,  but  a  privilege 
conferred  on  the  town  of  Jackson,  and,  like 
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the  charter  of  the  town  Itself,  the  act  creat- 
ing the  dispensary  may  be  changed  at  the 
will  of  the  Legislature.  As  one-half  of  the 
net  proceeds  is  thus  subtracted  to  be  applied 
to  the  roads,  the  other  half  only  remains  to 
be  applied  in  the  ratio  stated  by  the  act  of 
1899,  i.  e.,  one-third  of  said  remaining  one- 
half  will  go  to  the  town,  and  two-thirds  of 
said  remaining  one-half  to  the  public  schools 
of  the  township. 

It  is,  however,  further  contended  that  chap- 
ter 538,  p.  920,  Laws  1903,  is  unconstitutional 
as  to  certain  other  provisions,  and  hence  the 
attempted  appropriation  of  one-half  of  the 
net  proceeds  of  the  dispensary  thereunder 
falls  with  it  But  the  above  part  of  the 
statute  is  valid,  and  the  money  from  the 
dispensary  should  be  paid  to  the  road  com- 
missioners, even  though  other  parts  of  the 
act  were  unconstitutional.  However,  we 
eannot  sustain  the  objections  made  to  the 
constitutionality  of  the  act. 

1.  The  first  objection  raised  is  that  it  takes 
the  power  of  levying  taxes  for  road  purposes 
out  of  the  hands  of  the  county  commissioners. 
The  act  provides  merely  that  the  board  of 
road  commissioners  shall  ascertain  and  de- 
cide as  to  the  amount  needed  for  working  the 
road  and  the  rate  necessary  to  raise  that 
sum,  and  report  to  the  board  of  county  com- 
missioners, who  shall  levy  the  taxes. 

2.  The  second  objection  Is  that  the  rate 
of  taxation,  when  swelled  by  the  taxes  for 
road  purposes,  will  exceed  the  constitutional 
limitation.  If  the  amount  reported  as  needed 
by  the  road  commissioners,  added  to  the 
other  necessary  taxes,  shall  exceed  the  limita- 
tion upon  taxation,  there  could  be  a  reduc- 
tion agreed  upon,  if  necessary,  by  the  two 
boards,  or  the  county  commissioners  may  not 
levy  the  excess,  but  that  the  road  commis- 
sioners may  possibly  report  an  excessive  sum 
does  not  render  the  statute  invalid.  It  does 
not  appear  that  in  fact  any  levy  has  been 
made  in  excess  of  the  constitutional  limita- 
tion. An  injunction  against  such  excess 
would  not  invalidate,  but  would  make  more 
necessary,  the  payment  of  money  .from  the 
dispensary  for  road  purposes.  The  language 
of  the  act  authorizing  the  levy  of  a  special 
tax  for  these  roads  is  almost  identical  with 
that  sustained  in  Herring  v.  Dixon,  122  N.  O. 
420,  29  S.  E.  368,  and  Tate  v.  Ck)mmissioners, 
122  N.  C.  812,  30  S.  B.  352.  The  Legislature 
can  authorize  a  county  to  exceed  the  con- 
stitutional limitation  for  necessary  purposes, 
and  working  the  roads  Is  a  necessary  purpose. 

3.  In  that  the  act  applies  a  part  of  the 
county  capitation  tax  to  the  use  of  the  public 
roads  in  violation  of  Const,  art  5,  §  2,  which 
appropriates  the  state  and  county  poll  tax 
"to  the  purposes  of  education  and  the  sup- 
port of  the  poor."  But  that  provision  applies 
to  the  levy  of  taxation  for  general,  not  spe- 
cial, purposes.  Board  of  Education  v.  Com- 
missioners, 137  N.  C.  310,  49  S.  E.  353. 

4.  That  the  act  violates  Const  art  7,  S  7, 
txj  authorizing  the  county  commissioners  to 


levy  taxes  in  Northampton  county,  for  other 
than  necessary  purposes,  without  a  vote  of 
the  people.  But  working  the  roads  is  a 
"necessary  expense."  Tate  v.  Commission- 
ers, 122  N.  C.  812,  30  S.  E.  352;  Herring  v. 
Dixon,  122  N.  C.  420,  29  S.  E.  368;  Satter- 
whlte  V.  Commissioners,  76  N.  C.  153; 
Brodnax  v.  Groom,  64  N.  C.  249. 

5.  For  that  the  act  attempts  to  direct  the 
board  of  county  commissioners  in  their  super- 
vision and  control  of  roads  and  bridges,  in 
violation  of  Const  art  7,  §  2.  But  under 
section  14  of  article  7,  Inserted  by  the  con- 
vention of  1875,  the  General  Assembly  is 
given  fuir  power  to  modify,  change,  or  ab- 
rogate all  the  provisions  of  article  7,  except 
sections  7,  9,  and  13. 

We  find  no  error. 

(140  N.  G.  418) 

ATKINSON  ▼.  RICKa 

(Supreme  Court  of  North  Carolina.    Feb.  27, 
1906.) 

BXEGUTOBS    AND    ADMINISTRATORS  —  MODB    OF 

Enfobcinq  Claims  against  Estate. 

A  creditor  who  has  procured  a  judgment 
against  the  personal  representative  of  his  debtor 
cannot  proceed  by  motion  in  the  same  cause  to 
have  land  sold,  either  by  the  representative  or  a 
commissioner,  though  the  land  be  subject  to  the 
lien  of  an  attachment  levied  on  it  durmg  the  life 
of  decedent;  but  the  proceedings  for  payment 
of  the  claim  must  be  pursuant  to  Revisal  1906, 
|§  43,  100,  lOa-131;  any  lien  acquired  by  the 
attachment  .being  preserved  under  sections  bi, 
767,  in  the  application  of  the  assets. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  § 
1915.J 

Appeal  from  Superior  Court,  Northampton 
County;  Peebles,  Judge. 

Action  by  W.  J.  Atkinson,  executor,  against 
W.  S.  RickSy  executor.  From  an  order,  de- 
fendant appeals.    Reversed. 

The  plaintiff  sued  J.  J.  Boyd,  testator  of 
the  defendant,  before  a  Justice  of  the  peace, 
to  recover  a  debt  of  $65  and  interest,  and 
caused  an  attachment  to  be  issued  and  levied 
on  a  tract  of  land  belonging  to  him.  He  af- 
terwards recovered  judgment.  The  defend- 
ant appealed  to  the  superior  court,  where  a 
judgment  was  rendered  against  his  executor ; 
he  having  died  in  the  meantime.  In  that 
Judgment  it  is  provided  that  the  land  attach- 
ed be  condemned  to  the  payment  of  the  Judg- 
ment in  the  action,  which  is  declared  to  be 
a  lien  on  the  same.  On  August  11,  1905,  the 
plaintiff  moved  before  the  Judge,  then  holding 
the  superior  court  of  Northampton  county, 
for  an  order  to  the  defendant  to  show  cause 
why  a  commissioner  should  not  be  appointed 
in  the  said  action  to  sell  the  land  described 
in  the  judgment,  and  which  had  been  attach- 
ed, to  satisfy  the  said  Judgment  The  order 
was  Issued,  and  on  the  return  day  the  Judge 
found  as  facts  that  the  defendant  is  insolvent 
and  Is  not  a  fit  person  to  sell  the  land,  and 
he  thereupon  made  an  order  appointing  the 
two  persons  named  therein  commissioners  to 
sell  the  land  for  the  purpose  of  satisfying 
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the  Judgment  and  report  to  the  court    The 
defendant  excepted  and  appealed. 

Mason  &  Worrell,  P.  R.  Harris,  and  S.  J. 
Calvert,  for  appellant  Peebles  &  Harris  and 
Winborne  &  Lawrence,  for  appellee. 

WALKER,  J.  (after  stating  the  case).  The 
counsel  devoted  much  of  the  argument  to 
alleged  irregularities  In  the  proceedings,  such, 
among  other  defects,  as  want  of  suflacient  no- 
tice and  the  hearing  of  the  motion  in  Halifax, 
instead  of  Northampton,  county.  We  do  not 
deem  it  necessary  to  notice  the  questions  thus 
raised,  as  there  is  one  objection  that  goes 
to  the  root  of  the  matter  and  is  fatal  to  the 
plaintiff's  right  to  have  relief  of  any  kind 
in  this  form  of  proceeding.  When  a  creditor 
has  a  claim  against  a  decedent's  estate, 
whether  by  judgment  or  otherwise,  the  law 
Is  explicit  in  its  directions  as  to  how  pay- 
ment may  be  enforced.  If  the  personal  rep- 
resentative has  failed  to  file  his  inventory 
or  his  accounts,  as  required  by  the  statute, 
he  can  be  compelled  to  do  so  upon  application 
to  the  clerk  of  the  superior  court  Revisal 
1905,  SS  43,  100,  103.  If  he  improperly  re- 
fuses to  apply  the  personal  assets  to  the 
payment  of  the  debts  due  by  th6  decedent  or 
if  there  are  no  such  assets,  and  he  falls  to 
apply  for  an  order  to  sell  the  land  for  the 
payment  of  debts,  ample  provision  Is  made 
for  proceedings  at  the  instance  of  any  credit- 
or who  considers  himself  aggrieved  by  his 
misconduct  to  compel  him  to  account  and  ap- 
ply the  personal  assets  in  his  hands  to  the 
payment  of  debts.  If  there  are  no  personal 
assets,  the  creditors  may  have  an  order  for 
the  sale  of  the  land.  Sections  104-131.  The 
remedies  thus  afforded  to  the  creditor  are 
adequate  for  the  full  protection  and  enforce- 
ment of  all  hia  rights,  and  they  should  be 
pursued.  If  he  would  seek  to  have  satisfaction 
of  any  claim  he  holds  which  the  personal 
representative  of  his  debtor,  having  assets, 
willfully  refuses  to  pay.  The  executor  or 
administrator,  where  good  cause  is  shown, 
may  also  be  removed  trmn  office,  and  there 
are  perhaps  other  subsidiary  remedies  pro- 
vided by  law,  not  necessary  to  be  mentioned, 
which  in  a  proper  case  may  be  used  by  the 
creditor  In  ultimately  securing  payment  of 
any  claim  held  by  him.  But  we  know  of  no 
law  authorizing  the  proceeding  by  which  the 
defendant  was  temporarily  ousted  from  his 
office  as  executor  and  commissioners  appoint- 
ed in  his  stead  to  sell  his  testator's  land,  or 
conferring  Jurisdiction  upon  a  Judge  of  the 
superior  coinrt  to  entertain  such  a  proceeding. 


The  land  of  a  decedent,  against  whose  ex- 
ecutor a  judgment  has  been  obtained,  can- 
not be  sold  through  a  commissioner  by  an 
order  in  the  cause,  even  though  the  land  may 
be  subject  to  the  lien  of  an  attachment  levied 
upon  it  during  the  decedent's  lifetime.  We 
must  think  that  such  a  proceeding  is  entirely 
without  precedent  or  warrant  in  law  to 
sustain  it  as  the  learned  counsel  who  argued 
for  the  plaintiff  was  unable,  even  with  all 
his  accustomed  zeal  and  diligence  In  the 
preparation  of  his  cases,  to  refer  us  to  a 
single  authority  in  its  support  and  we  have 
not  been  able  ourselves,  after  a  most  care- 
ful search,  to  find  one.  If  J.  J.  Boyd,  the 
original  defendant,  was  now  alive,  the  pay- 
ment of  the  judgment  could  be  enforced  by 
the  sale  of  the  land  under  an  execution  issued 
to  the  sheriff.  Revisal  1905,  8  784:  May  v. 
Getty  (at  last  term)  53  S.  E.  75.  Tne  plain- 
tiff can  now  proceed  against  the  executor 
under  the  statute  we  have  cited,  and,  in  the 
application  of  the  assets  to  the  payment  of 
the  claims  of  creditors,  any  lien  he  may  have 
acquired  by  the  levy  of  the  attachment  will 
be  preserved  to  him.  Revisal  1905,  fi§  87, 
767. 

But  the  proceeding  In  the  court  below  can- 
not be  sustained.  To  uphold  it  would  not 
only  violate  the  spirit  but  contravene  the 
express  provisions  of  the  statute,  and  produce 
confusion  and  uncertainty  in  the  administra- 
tion of  the  estates  of  deceased  persons.  It 
might  also  result  In  giving  one  creditor  an 
advantage  over  the  others,  to  which  he  is  not 
entitled  under  the  law.  The  Intention  of 
the  Legislature  Is  that  the  assets  of  a  dece- 
dent shall  be  administered,  as  far  as  may 
be  done,  in  one  proceeding,  under  proper 
safeguards,  for  the  benefit  of  all  the  creditors, 
and  we  must  effectuate  this  Intention  when 
it  does  not  conflict  with  any  other  special 
provision  of  the  law  in  favor  of  a  particular 
creditor,  who  has  legitimately  secured  priori- 
ty. We  take  It  to  be  clear,  therefore,  that  a 
creditor  who  has  procured  judgment  upon 
his  demand  against  the  personal  representa- 
tiye  of  his  debtor  cannot  proceed  by  motion 
in  the  same  cause  to  have  the  land  sold, 
either  by  the  representative  or  a  commission- 
er, for  the  purpose  of  paying  the  judgment, 
unless  the  suit  was  also  brought  to  enforce 
a  lien  acquired  by  mortgage  or  some  other 
kind  of  security.  But  the  lien  of  an  attach- 
ment levied  in  the  lifetime  of  the  debtor  can- 
not as  we  have  said,  be  enforced  In  that  way. 
.  There  was  error  in  granting  the  plaintiff's 
motion.    The  proceeding  should  be  dismissed. 

Error. 
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HARRELL  ▼.  BLYTHB  et  al. 

(Sttpreme  Court  of  North  Carolina*    Feb.  27. 
1906.) 

!•  Judicial    Sales— Confirmation— Skttino 

Aside. 

Where  land  is  sold  under  a  decree  of 
court,  the  purchaser  acquires  no  independent 
right,  but  is  regarded  as  a  mere  preferred  proposer 
until  confirmation,  and  until  that  time  the 
bargain  is  not  complete,  and  the  court  may  set 
the  sale  aside. 

[Ed.  Note. — For  cases  in  point,  see  vol.  81, 
Gent.  Dig.  Judicial  Sales,  §  59.] 

2.  Saiob— Deficiency  in  Bid. 

Where,  on  motion  to  confirm  a  judicial 
sale,  the  court  found  that  the  property  had  sold  for 
less  than  one-third  of  its  value,  it  was  justified 
in  refusing  to  confirm  the  sale. 

[Ed.  Note. — For  cases  in  point,  see  voL  81, 
Cent  Dig.  Judicial  Sales,  fi  77.] 

Appeal  from  Superior  Conrt,  Northampton 
County ;  Peebles,  Judge. 

Proceeding  by  A.  J.  Harrell,  as  executor 
of  James  McDaniel,  against  George  Blytbe 
and  others,  to  obtain  an  order  for  the  sale  of 
land.  Pending  the  proceeding  the  executor 
died,  and  J.  A.  Worrell,  as  administrator  de 
bonis  non  with  the  will  annexed,  was  substi- 
tuted as  plaintiff.  The  sale  was  ordered,  and 
James  Bolton  purchased  at  the  sale,  assign- 
ing  his  bid  to  Gtodwln  M.  Powell,  who  con* 
veyed  to  Cornelius  Futrell;  and  from  an  order 
denying  a  motion  to  oonfirm  the  sale,  Futrell 
appeals.    Afilrmed. 

Motion  in  the  cause  to  confirm  a  sale.  This 
proceeding  was  brought  in  the  late  county 
court  by  A.  J.  Harrell,  as  executor  of  James 
McDaniel,  for  a  sale  of  his  land  for  assets. 
Harrell  has  since  died,  and  J.  A.  Worrell, 
who  has  qualified  as  administrator  de  bonis 
non  with  the  will  annexed  of  James  McDan- 
iel, has  been  substituted  as  plaintiff  in  his 
stead,  and  other  Interested  persons  have  been 
made  parties  by  the  service  of  process.  The 
county  court  ordered  a  sale  of  the  land.  The 
plaintiff,  Harrell,  sold  the  same,  and  made  a 
report  of  the  sale  to  the  court  James  Bol- 
ton, who  was  the  purchaser  of  the  land  at 
the  sale,  assigned  his  bid  to  Godwin  M.  Pow- 
ell ;  and  Cornelius  Futrell,  who  claims  an 
interest  In  the  land  under  him  by  mesne  con- 
veyances, moved  before  the  clerk  of  the  court 
to  confirm  the  sale.  The  clerk  refused  to 
grant  the  motion,  and  he  appealed  to  the 
superior  court  The  Judge  found  as  a  fact  that 
the  land  was  sold  for  $125,  which  was  less 
than  one-third  of  its  value,  as  it  was  worth  at 
the  time  of  the  sale  at  least  $450.  He  found 
other  facts  which  it  is  not  necessary  to  state 
In  the  view  we  take  of  the  case.  Upon  his 
findings  of  fact  he  affirmed  the  Judgment  of 
the  clerk  and  refused  to  confirm  the  sale, 
whereupon  Cornelius  Futrell  excepted  and  ap- 
pealed. 

Wlnbome  &  Lawrence  and  Mason  &  Wor- 
rell, for  appellant  Gay  &  Mldyetteand  Pee- 
bles &  Harris,  for  appellees. 


WALKER,  J.  (after  stating  the  case).  If 
we  concede  that  this  court  has  the  Jurisdic- 
tion to  review  the  Judge's  findings  of  fact 
which  are  alleged  to  be  against  the  weight  of 
the  evidence,  we  would  not  disturb  them, 
as  we  think  there  was  abundant  evidence  in 
the  case  to  sustain  the  court's  conclusion  as 
to  the  inadequacy  of  the  sum  bid  for  the  land. 
The  only  question,  therefore,  which  we  will 
consider,  is  whether,  upon  the  fact  thus 
found,  the  court  ruled  correctly  in  refusing 
to  confirm  the  sale. 

Where  land  is  sold  under  a  decree  of  court, 
the  purchaser  acquires  no  Independent  right 
He  is  regarded  as  a  mere  preferred  proposer 
until  confirmation,  which  is  the  Judicial  sanc- 
tion or  the  acceptance  of  the  court,  and  until 
it  is  obtained,  the  bargain  is  not  complete. 
Miller  v.  Feezor,  82  N.  C.  192;  Atty.  Gen.  v. 
Navigation  Co.,  86  N.  0.  408;  Pritchard  ▼. 
Askew,  80  N.  C.  86;  Ex  parte  Bost,  66  N.  G. 
482;  In  re  Yates,  59  N.  C.  806w  It  was  said 
by  this  court  in  Wood  v.  Parker,  63  N.  C.  379, 
following  substantially  what  had  been  decid- 
ed in  Ex  parte  Bost,  supra,  that  a  court  cer- 
tainly has  the  power  to  set  aside  a  sale  made 
in  pursuance  of  its  authority,  either  for  the 
relief  of  the  owner  of  the  property  if  the 
price  be  inadequate,  or  for  the  relief  of  the 
purchaser  if  from  mistake  or  fraud  he  has 
been  induced  to  bid  too  much  for  the  same. 
In  the  exercise  of  its  large  discretion,  it  1^111 
administer  Justice  and  equity  to  all  persons 
interested.  Sales  of  this  character  are  only 
conditional  and  are  not  complete  untU  they 
have  been  reported  to  and  confirmed  by  the 
court  The  bidder  cannot  complain  of  this 
rule,  for  he  makes  his  offer  to  buy  with  the 
understanding  that  the  whole  matter  is  en- 
tirely under  the  control  of  the  court,  and  that 
his  bid  may  be  rejected  and  the  sale  set  aside, 
if,  in  the  exercise  of  its  sound  discretion,  the 
court  should  think  proper  to  do  so.  In  a  case 
of  a  sale  under  order  of  court  by  an  adminis- 
trator, this  court  said,  in  Mason  v.  X)8good, 
64  N.  C.  467,  that  an  administrator's  author- 
ity is  limited  where  he  sells  the  land  of  the 
intestate  under  a  license  obtained  from  the 
court  He  is  a  mere  agent  of  the  court  to 
execute  a  naked  power,  and  a  purchaser  ac- 
quires no  right  to  the  land  until  the  sale  Is 
confirmed  and  title  made  under  an  order  of 
the  court  granting  the  power  of  sale. 

The  subject  Is  fully  discussed  in  Joyner  ▼. 
Futrell,  136  N.  a  801,  48  S.  B.  649.  Rorer  in 
his  work  on  Judicial  Sales  (section  122  and 
124),  says  that,  while  the  court  will  have  a 
proper  regard  to  the  interest  of  the  parties 
and  the  stability  of  Judicial  sales,  it  has  a 
broad  discretion  in  the  approval  or  disapprov- 
al of  a  sale  made  under  its  decree;  and  in 
section  126  he  further  says  that  the  court  is 
clothed  with  an  unlimited  discretion  to  con 
firm  a  sale  or  not  as  may  seem  wise  and 
Just  Confirmation  is  consent,  and,  the  court 
being  the  vendor,  it  may  consent  or  not.  In  its 
discretion.    Whether  there  be  a  limit  to  this 
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discretion  or  not,  It  is  not  necessary  for  us 
now  to  determine,  as  It  is  apparent  from  the 
authorities  dted  that  the  court  had  the  pow- 
er and  the  right  to  refuse  to  confirm  in  this 
case.  In  Pritchard  v.  Aslcew,  supra,  this 
court,  by  Dillard,  J.,  said:  "In  sales  of  the 
cliaracter  of  the  one  under  consideration,  the 
bidder  is  never  considered  a  purchaser  until 
the  sale  is  reported  and  confirmed.  He  is  to 
be  taken  as  becoming  the  best  bidder,  subject 
to  the  understanding,  in  all  cases,  that  the 
court  may  confirm  the  sale,  or  set  it  aside 
and  order  a  resale,  as  in  the  exercise  of  a 
sound  discretion  it  may  determine  to  be  right 
and  proper."  In  Ex  parte  Bost,  supra.  It 
was  held  that  if  the  court  is  informed,  by  a 
master's  report  or  by  affidaylts,  that  the  sum 
bid  for  land  is  not  its  fuU  value.  It  will  be 
its  duty  to  set  aside  the  report  and  order  a  re- 
sale. Vass  V.  Arrington,  89  N.  a  10.  So 
that  the  Judge  not  only  had  the  power,  as 
we  have  already  shown,  but  it  also  seems 
that  it  was  in  a  certain  sense  his  duty  to  act 
as  he  did.  We  do  not  see  how  he  could  have 
decided  otherwise  under  the  circumstances. 

The  finding  of  fact  as  to  the  Inadequacy  of 
the  price  being  sufficient  of  itself  to  support 
the  ruling  of  the  court,'  it  is  not  necessary  to 
inquire  whether  the  other  facts  found  by  the 
Judge  w^e  either  singly  or  collectively  suffi- 
cient for  that  purpose  or  whether  he  commit- 
ted any  error  in  respect  to  them. 

The  motion  in  this  cause  was  made  because 
the  court  suggested  in  Joyner  v.  Futrell, 
supra,  that  it  was  the  proper,  if  not  the  only 
remedy.  But  upon  an  investigation  of  the 
facts  in  this  proceeding  the  merits  are  found 
to  be  against  the  petitioner,  Cornelius  Futrell, 
and  he  must  therefore  fail  to  secure  any 
relief. 

There  was  no  error  in  the  decision  of  the 
court  below. 

No  error. 

0*0  N.  C.  375) 
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LUMBER  00. 

(Supreme  Court  of  North  Carolina.    Feb.  27, 
1906.) 

1.  Judgment  —  Pleading  in  Defense  —  Nb- 

Under  Revisal  1005,  |  1460.  requiring  the 
answer  in  justice's  court  to  contain  a  denial  of 
the  complaint  or  any  part  thereof,  and  a  state- 
ment in  a  plain  and  direct  manner  of  any  facts 
constituting  a  defense  or  counterclaim,  a  de- 
fense of  estoppel  predicated  on  a  judgment  in  a 
former  suit  between  the  parties  must  be  special- 
ly pleaded,  even  in  an  action  before  a  justice  of 
the  peace,  and  is  not  available  under  the  general 
issue  or  anything  equivalent  thereto. 

[Ed.  Note. — For  cases  in  point,  see  ToL  80, 
Cent.  Dig.  Judgment,  §  1787.] 

2.  TniAi/— Functions   of   Juby— Review   of 
Bvidence.  . 

Where  there  is  any  evidence  which  reason- 
ably tends  to  prove  the  fact  in  issue,  or  where 
the  credibility  of  witnesses  must  be  passed  upon, 
the  question  of  fact  is  for  the  jury  nnder  proi>- 
er  instructions,  and  it  is  error  to  instruct  the 
jury  to  resolve  that  issue  in  a  particular  man* 
ner. 


Appeal  from  Superior  Court,  Bertie  Coun- 
ty;   Peebles,  Judge. 

Action  by  John  T.  Smith  against  the  Cashie 
ft  Chowan  Railroad  &  Lumber  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Civil  action  tried  before  Peebles,  J.,  and 
a  jury  at  September  term,  1905,  of  Bertie 
superior  court.  The  plaintiff  sued  before 
a  justice  of  the  peace  to  recover  the  sum  of 
$150,  the  balance  due  for  services.  In  his 
complaint  he  alleged  that  the  defendant  owed 
him  $150  for  two  months'  work  at  $75  per 
month.  The  defendant  simply  denied  that 
it  owed  the  plaintiff  anjrthing.  The  plaintiff 
testified  that  on  February  6,  1905,  the  de- 
fendant employed  him  to  boy  lumber  trees 
for  it,  for  wiiich  service  he  was  to  receive 
$75  per  month,  payable  at  the  end  of  each 
month,  and  it  was  agreed  that  the  employ- 
ment should  last  four  months.  At  the  end 
of  the  first  month — ^that  is,  about  March 
5th — ^the  defendant  paid  the  plaintiff  for  that 
month  $75,  and  without  lawful  excuse  dis- 
charged him.  For  the  sole  purpose  of  show- 
ing that  the  justice  had  jurisdiction  of  this 
case,  the  plaintiff  was  permitted,  over  the 
defendant's  objection,  to  show  that  after  June 
10,  1904,  when  all  the  instalments  of  his 
salary  were  overdue,  he  sued  the  defendant 
before  a  justice  of  the  peace  for  that  part  of 
the  salary,  $75,  due  fbr  the  month  epding 
April  5, 1905,  and  recovered  judgment  for  the 
same,  which  was  paid  by  the  defendant, 
leaving  a  balance  of  $150  due.  The  defend- 
ant admitted  that  it  employed  the  plaintiff 
at  $75,  but  Introduced  evidence  to  show  that 
he  was  employed  for  one  month  only.  In 
this  connection  Mr.  Smith,  a  witness  for  the 
defendant,  testified  that  the  plaintiff  was 
not  hired  for  four  months,  but  fbr  only  one 
month,  and  that  he  was  paid  for  that  month, 
and  contended  for  nothing  further  than  the 
salary  paid  to  him  at  the  end  of  the  first 
month.  The  Issues  submitted  to  the  jury, 
with  their  answers,  were  as  follows:  (1) 
Did  the  defendant  hire  the  plaintiff  for  the 
term  of  four  months  at  $75  per  month?  Yes. 
(2)  Did  the  defendant  unlawfully  discharge 
the  plaintiff  from  its  employment  after  the 
first  month?  Yes.  (3)  Is  the  defendant 
Indebted  to  the  plaintiff,  and,  if  so,  to  what 
amount?  Yes;  $100,  with  interest  from 
June  5,  1904  nntil  paid.  The  defendant's 
counsel  requested  the  court  to  give  the 
following  Instructions  to  the  jury;  "When 
the  plaintiff  sued  for  and  collected  his  one 
month's  wages  under  his  judgment,  he  was 
by  that  estopped  to '  sue  for  the  balance, 
because  his  contract  was  entire,  and  not 
divisible,  and  suing  for  less  than  the  amount 
of  the  whole  claim  was  in  law  a  decision 
of  what  was  due  him  in  full."  The  court 
refused  to  give  the  instruction,  and  the  de- 
fendant excepted.  Upon  the  second  issue 
the  court  charged  the  jury  that,  **If  the  first 
issue  was  answered  'Yes,'  the  second  issue 
should  be  answered  'Yes,'  for  upon  that  Issue 
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the  burden  was  upon  the  defendant,  and  It 
had  offered  no  evidence  to  satisfy  the  dis- 
charge If  the  contract  was  for  four  months." 
Judgment  on  the  verdict  was  rendered  for  the 
plaintiff,  and  the  defendant  appealed. 

Francis  D.  Winston  and  St  Leon  Scull, 
for  appellant  Day,  Bell  &  Dunn  and  J.  B. 
Martin,  for  appellee. 

WALKER,  J.  (after  stating  the  case).  The 
defendant  relied  upon  the  judgment  recovered 
before  the  justice  of  the  peace  for  the  second 
month's  instalment  of  salary  as  a  bar  to  this 
action,  and  assigns  as  a  reason  why  it  should 
have  this  effect  that  there  was  a  single  con- 
tract to  pay  a  salary  by  monthly  Instalments, 
and  as  all  the  instalments  were  overdue  at 
the  time  the  suit  was  brought,  and  the 
judgment  rendered,  the  plaintiff  was  required 
to  sue  for  all  of  them  in  one  action,  and  could 
not  make  any  one  Instalment  the  subject 
of  a  separate  suit  and  obtain  judgment  for 
it,  without  losing  the  right  to  recover  for  the 
others.  The  interesting  question  thus  raised 
in  the  argument  is  fully  discussed  in  Jarrett 
V.  Self,  90  N.  C.  478,  and  that  case  has  since 
been  cited  with  approval  in  Kearns  v.  Heit- 
man,  104  N.  C.  332,  10  S.  E.  467,  and  McPhail 
V.  Johnson,  109  N.  C.  571.  13  S.  B.  799.  But 
the  pleadings  do  not  present  this  matter  for 
our  consideration,  and  we  do  not,  therefore, 
pass  upon  it  In  order  to  derive  any  benefit 
from  a  former  judgment  as  a  bar  to  the 
further  prosecution  of  a  pending  suit  it  must 
be  properly  pleaded,  as  such  a  defense  is  not 
covered  by  a  plea  of  the  "general  issue"  or 
anything  that  is  equivalent  to  it  It  is  pro- 
vided by  statute  that  the  answer  shall  con- 
tain a  denial  of  the  complaint  or  of  any 
part  thereof,  and  also  a  statement  in  a  plain 
and  direct  manner  of  any  facts  constituting 
a  defense  or  counterclaim.  Revisal  1905,  § 
1460.  This  court  has  repeatedly  held  that 
such  defensive  matter  as  is  now  relied  on, 
even  in  actions  before  justices  of  the  peace, 
must  be  specially  pleaded,  and  will  not  be 
considered  under  a  plea  merely  denying  the 
indebtedness  alleged  in  the  complaint.  The 
cases  in  which  this  rule  was  laid  down  were 
not  materially  different  in  their  facts  from 
the  case  at  bar.  Indeed,  in  several  of  them 
the  facts  were  substantially  identical.  Black- 
well  V.  Dibbrell,  103  N.  C.  270,  9  S.  B.  192; 
Hicks  V.  Beam,  112  N.  C.  644,  17  8.  B. 
490,  34  Am.  St  Rep.  521;  Montague  y. 
Brown,  104  N.  C.  161,  10  S.  E.  186;  Cotton 
Mills  V.  Cotton  Mills,  115  N.  C.  487,  20  S. 

B.  770;  Curtis  v.  Piedmont  Co.,  109  N.  C. 
405,  13  S.  E.  944;   Harrison  v.  Hoff,  102  N. 

C.  128,  9  S.  E.  638;  Hawkins  v.  Hughes,  87 
N.  O.  115. 

Assiuning  that  there  was  proof  In  this 
case,  as  the  defendant's  counsel  contended 
there  was,  that  a  judgment  for  the  second 
instalment  had  previously  been  recovered  be- 
fore a  justice  of  the  peace,  the  court  below 
could  not  have  based  an  instruction  upon  it, 
as  it  Is  a  well-settled  principle  that  there 


must  be  allegation,  as  well  as  proof,  and 
they  must  correspond.  In  this  case  the  de- 
fendant merely  denied  that  he  owed  the 
plaintiff,  and  did  not  specially  plead  the 
former  judgment  There  was  no  motion  to 
amend,  and,  in  the  present  state  of  the 
pleadings,  the  court  was  clearly  right  in 
refusing  the  defendant's  prayer  for  instruc- 
tions, if  we  are  to  follow  established  prece- 
dents. But  there  was  an  error  committed 
in  that  portion  of  the  charge  upon  the  second 
issue,  which  is  set  out  in  our  statement  of  the 
case.  It  is  apparent  from  this  instruction 
the  court  assumed  that  the  defendant  had 
discharged  the  plaintiff.  An  affirmative  an- 
swer to  the  first  issue  did  not  necessarily 
call  for  the  same  kind  of  answer  to  the  second 
issue.  Besides,  the  evidence  relating  to  the 
discharge  of  the  plaintiff  by  the  defendant 
was  not  all  one  way,  and,  even  if  it  had 
been,  it  was  for  the  jury  to  find  the  fact 
and  in  order  to  do  so  to  pass  upon  the 
credibility  of  all  the  witnesses.  The  testi- 
mony of  the  witness  Smith  was  proper  for 
the  consideration  of  the  jury  upon  this 
issue.  Bven  if  it  may  fairly  be  regarded 
as  slight  it  is  yet,  without  taking  into  ac- 
count the  excluded  portion,  some  evidence 
of  the  fact  that  the  plaintiff  had  quit  the 
service  of  the  defendant  voluntarily.  In  no 
view  of  the  testimony  do  we  think  the  court's 
peremptory  instruction  upon  the  second  issue 
can  be  sustained;  for  where  there  is  any 
evidence  that  reasonably  tends  to  prove  the 
fact  in  issue,  or  where  the  credibility  of  the 
witnesses  introduced  by  either  party  must 
be  passed  upon,  the  question  of  fact  Involved 
is  always  one  for  the  jury  under  proper  in- 
structions from  the  court  as  to  the  law. 

The  error  In  the  charge  entitles  the  defend- 
ant  to  another  trial. 

New  triaL 


a40  N.  C.  386) 

SMITH  ▼.  NEWBERRY  et  aL 

(Supreme  Court  of  North  Carolina.    Feb.  27, 
1906.) 

!•  JaSTIOES  OF  THE  PeaCB— APPEAL— ISSUE51. 

Revisal  1905,  §  1459,  requires  the  com- 
plaint in  justice's  court  to  plainly  state  the  facts 
coDKtiluting  the  cause  of  action.  Section  1463 
provides  that  the  pleadings  need  not  be  in  any 
particular  form,  but  must  be  such  as  to  enable 
a  person  of  common  undei'standing  to  know 
what  is  meant  Section  1496,  forms  38,  40, 
prescribe  the  forms  of  justices*-  docket  entries 
and  return  of  notice  of  appeal,  both  of  which 
provide  for  minutes  of  the  substance  of  the 
pleadings.  Section  496  provides  that  when  t&e 
allegations  of  a  pleading  are  indefinite  or  uncer- 
tain, the  court  may  require  the  same  to  be 
made  definite  and  certain  by  amendment  JJeZd, 
that  where  a  justice's  sumtuons  commanded 
defendant  to  answer  plaintiff's  complaint  **for 
deceit  and  breach  of  warranty  and  false  wai^ 
ra&ity"  in  the  sale  of  a  horse,  and  the  justice's 
return  on  appeal  to  the  superior  court  failed  to 
contain  any  statement  of  the  complaint  or 
answer,  and  defendants  failed  to  move  that  the 
complaint  be  made  more  specific,  it  was  proper 
for  the  superior  court  to  submit  the  case  on 
the  issue  of  false  warranty,  where  it  seemed 
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sustained  b^  the  evidence,  and  to  refuse  to 
submit  the  issne  of  deceit  and  require  plaintiff 
CO  show  scienter  of  which  there  was  no  evidence. 

2.  Pleading— DfMURBEB  — Grounds  —  Mis- 
joiNDEB  OF  Causes  of  Action. 

An  objection  on  the  ground  of  the  improper 
joinder  of  causes  of  action  should  be  raised  by 
demurrer  for  misjoinder. 

3.  Justices  of  the  Pkacb  —  Objeotioh  to 
Jurisdiction. 

An  objection  to  the  jurisdiction  of  a  justice 
of  the  peace  should  be  taken  by  demurrer  for 
want  of  jurisdiction. 

[Ed.  Note. — For  cases  in  point,  see.  vol.  31, 
Cent.  Dig.  Justices  of  the  Peace,  §§  97,  223.] 

4.  Action— Joinder  of  Causes  of  Action- 
Contract  AND  Tort. 

Where  a  cause  of  action  for  breach  of  war- 
ranty and  a  cause  of  action  for  deceit  both 
arise  out  of  the  same  transaction,  they  may  be 
joined  in  one  action. 

5.  Sales— Warranty— Breach— Waivbb. 

Where  there  was  a  breach  of  warranty  in 
the  sale  of  a  horse,  and  after  the  breach  the 
buyer  took  the  horse  back  and  traded  it  with 
the  seller  for  another  horse,  without  reserving 
any  claims  for  the  breach  of  warranty  in  the 
original  transaction,  he  thereby  surrendered  his 
right  to  damages  by  virtue  of  such  transaction. 
[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales,  §§  817-819.] 

6.  Triai«  —  Exceptions  —  Request  for  In- 
structions. 

In  the  absence  of  a  request  by  the  com- 
plaining party,  an  exception  will  not  lie  to  the 
failure  to  submit  issues. 

7.  Saubs— Breach  of  Warranty— Dahaoks. 

Where  the  buyer  of  a  horse,  after  discover- 
ing a  breach  of  warranty,  took  the  horse  back 
to  the  seller  and  received  in  exchange  another 
horse,  of  the  full  value  of  the  consideration  paid 
for  the  first  horse,  he  could  recover  but  nominal 
damages  for  the  breach  of  the  warranty. 
8b  Appkai/— Errors  Revibwabix  —  Instruc- 
tions. 

An  error  committed  by  the  court  in  in- 
structing the  jury  is  reviewable  on  exception, 
although  the  instruction  was  given  on  the 
court's  own  motion  without  any  request  being 
made  therefor. 

Appeal  from  Superior  Court,  Carteret  Coun- 
ty; E.  B.  Jones,  Judge. 

Action  by  Thomas  Smith  against  7.  Z. 
Newberry  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

CiTll  action  for  breach  of  warranty  in  sale 
of  horse.  There  were  no  pleadings,  oral  or 
written.  The  only  Indication  of  the  plain- 
tiff's cause  of  action  is  found  in  the  warrant 
or  summons  issued  by  the  Justice  of  the 
peace,  in  which  the  defendant  is  commanded 
to  appear  and  "answer  the  complaint  of 
Thomas  Smith  for  deceit  and  breach  of  war- 
ranty and  false  warranty,  in  that  the  defend- 
ants fraudulently  warranted  a  horse  which 

they  sold  to  plaintiff  for  $ to  be  one 

which  would  not  kick,  when  in  fact  he  did 
kick,  and  the  defendants  well  knew  said 
horse  would  kick,  to  the  plaintiff's  damage 
in  the  sum  of  fifty  dollars."  The  return  on 
appeal  of  the. justice  does  not  contain  any 
statement  of  plaintiffs  complaint  or  defend- 
ants' answer,  simply  stating  that  Judgment 
was  rendered,  etc.  The  cause  was  tried  on 
appeal  to  the  superior  court  iqK>n  three  is- 


sues, submitted  by  the  court  as  follows: 
"(1)  Did  the  defendants  warrant  the  horse 
not  to  kick?  (2)  Was  there  a  breach  of  said 
warranty?  (8)  What  damage  has  plaintiff 
sustained?"  Defendants  objected  to  the  first 
and  second  Issues,  and  requested  the  court  to 
submit  issues  as  in  an  action  for  deceit,  etc. 
To  the  refusal  to  do  so  defendants  excepted. 
The  Jury  having  answered  the  issues  in  the 
affirmative  and  assessed  the  damage  at  $35, 
judgment  was  rendered  accordingly,  and  de- 
fendants appealed. 

D.  L.  Ward,  for  appellants.  Slmonons  & 
Ward,  for  appellee. 

CONNOR,  J.  The  defendants  urged  two 
exceptions  in  this  court  The  first  was  to 
the  refusal  of  his  honor  to  submit  the  is- 
sue as  for  a  deceit,  and  to  charge  the 
jury  that  the  plaintiff  must  show  a  scien- 
ter. Confusion  in  respect  to  the  character 
of  the  .  action  grows  out  of  the  failure 
of  the  justice  to  observe  the  requirement  of 
section  1459,  Revisal  1905,  that  "the  com- 
plaint must  state  in  a  plain  and  direct  man- 
ner the  facta  constituting  the  cause  of  ac- 
tion." This  may  be  done  orally,  and  is  not 
required  to  be  "in  any  particular  form,  but 
must  be  such  as  to  enable  a  person  of  common 
understanding  to  know  what  is  meant"  Sec- 
tion 1463.  The  form  in  which  the  justice 
should  make  his  docket  entries,  noting  the 
pleadings,  etc.,  is  prescribed  by  section  1496 
(No.  38) ,  and  the  "return  or  notice  of  appeal" 
(No.  40).  It  is  usual  in  the  summons  to 
indicate  in  general  terms  the  basis  of  the 
demand  whether  for  nonpayment  of  an 
amount  due  on  account  or  promissory  note 
or  for  damages  for  breach  of  contract,  but 
when  the  parties  come  to  trial  the  Justice 
should  require  them  to  state  "in  a  plain  and 
direct  manner  the  facts  constituting  the 
cause  of  action,"  and  a  denial  by  defendant 
or  other  facts  constituting  a  defense.  Large 
power  of  amendment  is  vested  in  the  superior 
court,  limited  only  by  the  condition  that  the 
amendment  show  a  cause  of  action  within 
the  Jurisdiction  of  the  justice.  Mfg.  Co.  v. 
Barrett,  95  N.  C.  36;  Planing  Mills  ▼.  Mc- 
Nlnch,  99  N.  O.  617,  6  S.  B.  386.  Treating 
the  warrant  as  a  complaint,  two  causes  of 
action  are  set  forth — breach  of  warranty  and 
deceit  If  the  defendants  had  so  desired, 
they  might  have  called  upon  the  plaintiff  to 
make  his  complaint  more  specific,  either  in 
the  justice's  court  or  after  the  case  reached 
the  superior  court  upon  appeal.  Revisal 
1905,  §  496;  cases  cited  in  Clark's  Code,  S 
261.  In  the  absence  of  any  more  definite 
pleadings  or  any  motion  to  make  them  so, 
his  honor  properly  submitted  the  issue  upon 
the  cause  of  action  which  seemed,  and,  as 
the  jury  found,  was  sustained  by  the  evi- 
dence. If  the  plaintiff  was  content  to  rely 
upon  a  cause  of  action  entirely  contractual, 
in  which  he  could  call  only  for  execution 
against  the  property  of  the  defendant,  and 
waive  the  cause  upon  which  he  may  have  had 
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an  execution  against  the  person,  we  do  not 
see  how  the  defendants  can  complain.  The 
evidence  did  not  show  any  scienter,  and  if  an 
issue  had  been  submitted  upon  the  deceit  his 
honor  would  have  been  justified  In  "so  In- 
structing the  Jury.  We  do  not  understand 
the  defendants  as  contending  that  the  two 
causes  of  action  could  not  be  Joined,  or  were 
not  within  the  Jurisdiction  of  the  justice.  If 
they  desired  to  raise  the  first  objection,  they 
should  have  demurred  for  misjoinder,  and. 
If  the  second,  for  want  of  jurisdiction.  It  Is 
sufficient  to  say  that  neither  objection  could 
have  been  sustained.  While  it  Is  true  that 
an  action  for  breach  of  warranty  arises  out 
of  contract  and  deceit  is  for  a  tort,  when 
they  both  arise  out  of  the  same  transaction, 
they  may  be  Joined.  Solomon  v.  Bates,  118 
N.  C.  321,  24  S.  E.  746.  We  find  no  error  In 
ms  honor's  ruling  In  this  respect 

The  second  exception  is  directed  to  his 
honor's  charge.  Plaintiff  testified  to  the 
transaction,  the  warranty,  and  breach.  He 
says  that  after  driving  the  horse,  which  was 
the  subject  of  the  controversy,  he  returned 
to  defendants.  "He  refused  to  exchange.  I 
left  the  man  there  and  went  home.  I  came 
back  and  tried  to  compromise.  They  got 
cart  and  harness  and  my  pony."  Defendant 
;  Newberry  testified  to  transaction,  denying 
^  warranty,  etc.  After  describing  manner  In 
which  plaintiff  drove  the  horse  away,  he  says : 
"He  came  back  and  I  swapped  him  another 
mare,  and  he  paid  me  $10  to  boot  I  told 
him,  when  he  came  first,  here  were  his  papers, 
and  'now  take  the  cart  and  harness  and  go.* 
He  said,  'No;  I  came  to  trade,'  and  he  was 
going  to  trade.  I  finally  did  get  him  another 
horse  for  $10  to  boot  He  gave  me  road  cart 
and  harness  for  $5  of  $10  to  boot  and  gave 
note  for  another  $5.  He  then  brought  this 
mare  back,  and  said  his  wife  said  they  could 
not  raise  the  money  for  the  mara  I  kept  the 
mare  and  bought  the  pony."  Plaintiff  Intro- 
duced no  evidoice  in  reply  to  the  foregoing 
testimony.  His  honor*  after  reciting  this  por- 
tion of  defendant's  testimony,  said:  "The 
court  charges  you  that  you  may  consider  this 
evidence  in  making  up  your  minds  as  to 
whether  there  was  a  warranty  and  a  breach 
as  contended  by  plaintiffs.**  Defendants  ex- 
cepted. We  are  unable  to  see  how  this  testi- 
mony casts  any  light  upon  the  question 
whether  there  was  a  warranty.  It  was  most 
mat^lal  upon  two  other  phases  of  the  con- 
troversy. If  true.  It  tended  to  show  a  new 
contract  substituted  for  the  original  one,  in 
which  the  Jury  found  there  was  a  warranty. 
Plaintiff  says  that,  when  he  found  that  the 
horse  kicked,  he  carried  It  back  "and  tried 
to  compromise."  He  concludes  his  testimony 
with  the  statement:  "They  got  cart  and 
harness  and  my  pony.**  The  defendant  testi- 
fies that  he  did  make  a  new  trade  with  plain- 
tiff, taking  the  mare  back  and  giving  him  an- 
other one  for  $10  to  boot,  a  part  of  which 
was  paid  by  the  delivery  of  "cart  and  har- 
and  that  a  second  arrangement  was 


made  by  which,  at  the  request  of  the  plain- 
tiff, he  took  the  mare  back.  If  all  of  this 
is  true,  whatever  rights  the  plaintiff  had  un- 
der the  original  contract  were  surrendered 
by  the  second  and  third  contracts.  It  is  but 
common  fairness  to  require  men  to  deal 
frankly  with  each  other,  and  when  new  and 
substituted  contracts  are  made  to  say 
whether  they  Intend  to  reserve  controverted 
claims  and  demands  growing  out  of  the  orlgi* 
nal  transactions.  It  may  well  be  that  in 
making  the  second  trade  both  parties  took 
Into  account  the  conditions  attaching  to  the 
first  If  they  did  not  do  so,  they  should 
have  said  so.  The  defendants  are  confronted 
with  the  difficulty  that  no  issue  was  asked 
upon  this  phase  of  the  testimony,  and  while 
there  are  a  few  carefully  guarded  exceptions 
the  general  rule  Is  that,  in  the  absence  of  a 
request  by  the  complaining  party,  an  exc^H 
tlon  will  not  lie  to  the  failure  to  submit  is- 
sues. The  testimony  presented  a  defense  In 
the  nature  of  a  plea  in  confession  and  avoid- 
ance. We  have  held  at  this  term,  following 
other  decisions,  that  a  defense  of  this  char- 
acter (Smith  V.  Lumber  Co.,  140  N.  a  — , 
53  S.  E.  233)  must  be  specially  pleaded.  We 
think,  however,  that  the  testimony  was  ma- 
terial to  be  considered  by  the  Jury  upon  the 
third  Issue  In  regard  to  damages.  While, 
for  the  reasons  stated,  the  defendants  are 
precluded  from  using  the  testimony  in  bar 
of  the  action,  and  that  upon  the  finding  on 
the  first  and  second  issues  they  are  in  any 
aspect  liable  for  nominal  damages,  they 
should  be  permitted  to  have  the  jury  consider 
the  testimony  upon  the  damage  sustained 
by  the  breach  of  the  warranty.  If,  by  the 
second  trade,  the  plaintiff  accepted  in  ex- 
change for  the  mare  which  kicked*  another 
mare,  for  which  he  paid  $10  to  boot  of  the 
full  value  of  the  consideration  paid  for  the 
first  mare,  his  damage  for  the  breach  of  the 
warranty  would  be  but  nominal.  While  it 
Is  true  that.  In  the  absence  of  any  request 
to  do  so,  the  failure  of  the  Judge  to  present 
this  phase  of  the  testimony  could  not  be  as- 
signed as  error,  yet,  when  he  undertakes  to 
instruct  the  Jury  in  respect  to  the  testimony 
and  commits  an  error,  It  is  reviewable  upon 
exertion.  The  Jury  gave  the  plaintiff  $35 
damages,  which  was  about  the  value  of  the 
pony,  less  the  mortgage  upon  It  paid  by  de- 
fendants. It  Is  evident  that  no  consideration 
was  given  to  the  testimony  of  defendant  upon 
the  second  trade. 

We  have  felt  embarrassment  in  disposing 
of  this  appeal  by  reason  of  the  condition  of 
the  record.  We  find  that  a  very  large  bill 
of  cost  has  accumulated.  The  case  presents 
a  striking  illustration  of  the  danger  of  de- 
parting from  well-settled  rules  of  pleading. 
If  at  the  beginning  the  parties  had  been 
brought  to  a  simple  statement. of  their  con- 
troversy and  the  real  Issues  fairly  presented, 
the  long  delay— three  years — ^and  the  large 
expense  incurred,  would  have  been  saved. 
The  purpose  of  the  Oode  system  of  pleading 
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Is  to  bring  the  parties  at  their  entrance  into 
court  to  an  issue  either  of  law  or  fact  and 
a  speedv  trial  upon  the  merits.  We  feel  con- 
strained to  remand  this  case  for  a  new  trial 
to  the  end  that  the  jury  be  instructed  to  con- 
aider  the  eyidence  of  defendant  Newberry, 
with  such  other  evidence  as  may  be  intro- 
duced upon  the  question  of  plaintiffs  dam- 
age. The  cost  of  this  court  will  be  divided 
equally  between  the  parties. 
New  trial. 


a40  N.  a  «79) 

JENKINS  ▼.  HOLLBY. 

(Supreme  Court  of  North  Carolina.    Feb.  27, 
190e.) 

1.  Frauds,  Statutb  of— Agbeemeht  to  An- 

BWEB    FOB    DbBT    OT    ANOTHBB. 

Revisal  1905,  fi  974,  requiring  a  special 
promise  to  answer  for  the  debt,  default,  or  mis- 
carriage Of  another  to  be  in  writing,  does  not 
affect  an  oral  contract  to  assume  the  debt  of 
another  who  Is  thereupon  discharged  of  liability. 
[Ed.  Note.— For  cases  in  point,  see  yoL  23, 
Cent.  Dig.  Frauds,  Statute  of,  IS  47-49.] 

2.  SAiiB— Assumption  or  Debt~Bvidbnc>^ 
Question  fob  Jubt. 

On  an  issue  as  to  whether  defendant  had 
agreed  to  become  absolutely  responsible  for  the 
payment  of  a  debt  due  from  a  third  person  to 
plaintiff,  or  merely  to  become  respoDsible  if 
such  third  person  did  not  pay,  evidence  h0ld 
to  require  submission  to  the  jury. 

Appeal  from  Superior  Court,  Bertie  Coon- 
t^;  Peebles,  Judge 

Action  by  Joseph  T.  Jenkins  against  Thom- 
as D.  HoUey.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Reversed. 

One  Wilson,  a  colored  man,  was  indebted  to 
Jenkins  in  the  sum  of  $20,  for  advances  which 
he  agreed  to  pay  or  work  out.  Wilson  got 
employment  from  defendant,  HoUey,  and 
brought  him  to  see  Jenkins.  The  plaintiff 
testified:  "Holley  asked  if  Wilson  owed  me, 
and  how  much.  I  told  him  I  had  a  paper  in 
which  the  said  Wilson  had  agreed  to  pay  me 
in  30  days  or  do  that  amount  of  work.  He 
asked  to  see  the  paper  and  said  that  Wilson 
was  going  to  work  with  him  to  pay  him,  and 
he  wanted  to  write  one  by  It  I  handed  him 
the  paper  and  he  said:  'I  will  pay  you.  You 
need  not  look  to  Wilson.'  I  asked  him  when 
he  would  pay  me,  and  he  said:  'On  Saturday 
next'  I  replied:  'Mr.  Holley,  that  is  all 
right  I  do  not  look  to  Wilson  for  pay,  but 
look  to  you.'  Holley  replied  to  this:  'All 
right  You  look  to  me;  I  will  pay  you.*  And 
Holley  took  the  paper,  and  he  and  Wilson 
went  off.  I  asked  Holley  for  pay  several 
times,  and  he  did  not  pay  me,  and  I  sued 
him."  Wilson  testified:  "I  owed  Jenkins 
$20.  He  demanded  the  cash  or  work.  I  told 
him  that  I  would  get  Holley  to  pay  him;  that 
I  was  working  for  Holley.  I  saw  Holley  and 
he  agreed  to  do  so,  and  saw  Jenkins,  and  Jen- 
kins agreed  to  look  to  Holley  for  it  I  have 
not  paid  Jenkins.  The  promise  of  Holley 
was  not  evidenced  by  any  writing."  Upon 
the  elose  of  this  evidence  the  court  nonsuited 


the  plaintiff  on  the  ground  that  the  promise 
of  Holley  was  not  in  writing. 

Francis  D.  Winston  and  J.  H.  Matthews, 
for  appellant  Day,  Bell  &  Dunn  and  J.  B. 
Martin,  for  appellea 

CLARK,  C.  J.  (after  stating  the  case). 
The  provision  of  the  statute  of  Frauds  (now 
Revisal  1905,  §  974),  which  requires  a  "spe- 
cial promise  to  answer  the  debt,  default,  or 
miscarriage  of  another"  to  be  in  writing,  ap- 
plies only  to  invalidate  verbal  agreements  to 
be  surety  for  the  debt  etc.,  of  another  for 
which  that  other  remains  liable.  It  does  not 
forbid  an  oral  contract  to  assume  the  debt  of 
another,  who  is  thereupon  discharged  of  all 
liability  to  the  creditor;  the  promisor  thus  be- 
coming sole  debtor  in  his  place  and  stead. 
Haun  V.  Burrell,  119  N.  C.  547,  26  S.  E.  Ill; 
Whltehurst  v.  Hyman,  90  N.  C.  489.  The 
point  was  clearly  restated  last  term  by  Hoke, 
J.,  in  Sheppard  v.  Newton,  139  N.  C.  533,  52 
S.  B.  143.  The  language  here  used  to  plain- 
tiff by  Holley,  "I  do  not  look  to  Wilson  for 
pay.  but  look  to  you,"  and  Holley's  reply, 
"All  right  you  look  to  me;  I  will  pay  you  on 
Saturday  next" — was  very  strong.  If  not,  in- 
deed, conclusive,  evidence,  and  is  strength- 
ened by  Wilson's  testimony.  The  evidence 
offered  by  plaintiff  should  have  been  left  to 
the  Jury,  with  any  evidence  the  defendant 
might  offer,  upon  the  issue  whether  Holley 
became  sole  debtor,  or  was  merely  responsible 
if  Wilson  did  not  pay.  A  promise  to  assume 
the  debt  of  another,  who  is  thereupon  re- 
leased, need  not  be  in  writing.  Mason  v. 
Wilson,  84  N.  C.  51,  37  Am.  Rep.  612.  The 
arrangement  that  Wilson  was  to  work  for 
Holley  instead  of  Jenkins,  was  consideration 
to  support  the  promise.  The  surrender  of  the 
paper  is  not  conclusive  evidence,  of  itself,  for 
the  defendant  contends  that  this  was  only  for 
the  purpose  of  making  a  copy.  But  upon  the . 
whole  evidence  the  case  should  not  have  been 
withdrawn  from  the  Jury  by  a  nonsuit 

Error. 


a40  N.  C.  433) 
KING  V.  SEABOARD  AIR  LINE  RY.  CO. 

(Supreme  Court, of  North  Carolina.    Feb.  27, 
1906.) 

1.  Masteb  and  Servant— Creation  of  Rela- 
tion—Contract— Construction  . 

Where  defendant  telegraphed  plaintiff, 
"Can  offer"  employment,  and  plaintiff  accepted 
the  offer  and  was  placed  in  the  position,  a 
contention  that  the  words  •'can  offer"  did  not 
make  a  positive  offer,  but  were  only  intended 
to  open  negotiations,  was  untenable. 

2.  Same— Wrongful  Discharge  —  Action  — 
Burden  of  Proof. 

A  general  or  indefinite  hiring  is  prima  facie 
a  hiring  at  will,  and,  if  the  servant  seeks  to 
make  it  a  yearly  hiring  in  an  action  for  wrong- 
ful discharge,  the  burden  is  on  him  to  establish 
it 

[Bd.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §§  8-11,  19,  47.1 
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8.  Same— GoNTBACT  or  Employment— Tebm. 

Where  the  master  telegraphed  plaintiff  that 
he  could  offer  him  employment  at  $(>5  per 
month,  and  that  the  job  would  last  all  the  year, 
and  plaintiff  accepted  the  offer,  there  ^as  a 
hiring  for  a  year. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  §  9.] 

4.  Pbincipal   and    Agent  —  Authobitt    of 

Agent— Railboad  Roadmasteb, 

The  general  roadmastcr  of  a  railroad  had 
implied  authority  to  employ  one  to  supervise 
a  piece  of  work. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  §  274.] 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty; B.  B.  Jones,  Judge. 

In  an  action  by  J.  W.  King  against  the 
Seaboard  Air  Line  Railway  Company.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals.    Afl^med. 

Action  to  recover  damages  for  breach  of 
contract  of  hiring.  The  following  issues 
were  submitted  to  the  jury  without  objec- 
tion, and  answered  as  follows:  "(1)  Was 
the  contract  of  employment  for  the  balance 
of  the  year?  Yes.  (2)  Was  the  contract  of 
employment  for  an  indefinite  period,  leaving 
to  the  parties  the  right  to  sever  their  con- 
nection at  will?  No.  (3)  Is  defendant  in- 
debted to  plaintiff?  If  so,  in  what  amount? 
$440,  with  interest  from  January,  1904,  to 
date,  March  14,  1905."  The  plaintiff's  action 
Is  founded  on  the  following  telegram,  sent 
by  J.  T.  Blmore,  general  roadmaster  of  the 
defendant:  "Henderson,  N.  0.,  April  2,  1908. 
J.  W.  King.  Can  offer  you  extra  force  at 
$65  per  month.  Will  want  you  at  once  to 
ditch  D.  &  N.  Road  and  R.  &  O.  Answer 
quick.  Job  will  last  all  the  year.  J.  T. 
Elmore.*'  There  was  evidence  tending  to 
prove  that  the  plaintiff  accepted  the  offer  at 
once;  that  he  was  placed  in  charge  of  the 
work,  and  at  the  end  of  11  days  discharged. 
From  the  Judgment  rendered  the  defendant 
appealed. 

Day,  Bell  &  Dunn  and  Murray  Allen,  for 
appellant'  Claude  Kitchln,  B.  L.  Travis, 
and  W.  B.  Daniel,  for  appellee. 

BROWN,  J.  There  are  a  large  number  of 
exceptions  presented  in  the  record,  but,  since 
the  defendant  deems  only  one  worthy  of 
notice  in  the  brief,  we  deem  it  unnecessary 
to  discuss  the  others*  although  we  have  care- 
fully considered  them  and  find  them  to  be 
without  merit.  The  defendant  contends  that: 
First,  the  telegram  to  King  did  not  constitute 
an  offer  of  employment  that  would  become 
binding  upon  acceptance;  second,  it  was 
an  offer  of  employment  for  a  definite  time; 
and,  third,  if  it  was  a  binding  offer,  the 
court  should  have  read  into  it  the  rules  of  de- 
fendant company  that  employes  are  engaged 
to  work  by  the  month,. subject  to  discharge  at 
will. 

The  argument  of  counsel  that,  by  using  the 
potential  "can  offer,"  Blmore  did  not  make  a 
pOBltiTe  offer  of  employment,  but  only  intend- 


ed to  open  negotiations.  Is  entirely  destroyed 
by  the  undisputed  evidence  that  the  plaintiff 
accepted  the  offer  by  wire,  reported  for  duty, 
and  was  placed  in  charge  of  the  work,  and 
prosecuted  It  for  11  days  until  discharged. 
The  reasons  for  his  discharge  are  given  in 
the  answer,  as  well  as  Elmore's  letter  to  the 
plaintiff  of  April  23,  1903.  There  is  evidence 
for  the  defendant  tending  to  prove  a  different 
contract  after  the  plaintiff  reported  for  duty, 
but  that  evidence  seems  to  have  been  dis- 
credited by  the  finding  of  the  Jury.  The 
question  was  submitted  to  them  to  determine 
the  duration  of  the  employment,  and  they 
have  said  it  was  for  the  remainder  of  the 
year;  the  burden  being  properly  placed  on 
the  plaintiff  to  prove  it  A  general  or  indef- 
inite hiring  is  prima  facie  a  hiring  at  will, 
and,  if  the  servant  seek  to  make  it  out  a  year- 
ly hiring,  the  burden  is  upon  him  to  establish 
it  by  proof.  Wood,  Master  &  Servant  (2d 
Ed.)  §  136.  In  his  charge  upon  this  issue 
his  honor  instructed  the  Jury  that  the  lan- 
guage of  the  telegram  indicated  a  contract 
for  the  remainder  of  the  year,  and  that  if 
they  should  find  it  was  accepted  by  the  plain- 
tiff, and  no  other  agreement  was  afterwards 
substituted  for  it,  they  should  answer  the 
first  issue  *Tes."  We  are  unable  to  place 
any  other  construction  upon  the  written 
words  of  the  telegram,  unless  it  be  that  the 
contract  was  to  ditch  the  D.  &  N.  road,  and 
that  the  employment  was  to  last  until  that 
Job  was  completed.  That  construction  would 
not  help  the  defendant,  as  there  is  no  eyl- 
dence  that  the  work  was  completed  before 
the  expiration  of  the  year. 

Counsel  for  the  defendant  rely  upon  Ed- 
wards V.  Railroad,  121  N.  C.  490,  28  S.  B. 
137,  to  sustain  their  construction  of  the  words 
of  the  telegram,  as  Indicating  a  clear  intent 
to  hire  by  the  month.  We  are  unable  to  see 
that  the  case  supports  their  contention.  The 
letter,  in  the  latter  case,  advised  Edwards 
of  his  appointment  as  general  storekeeper — 
"your  salary  will  be  $1,800  a  year."  Ed- 
wards accepted,  and  at  once,  about  July  10, 
1894,  entered  upon  the  performance  of  his 
duties,  and  was  paid  $150  per  month  until  he 
was  discharged  January  1,  1890.  The  court 
held  that  the  contract  was^  not  specific  as  to 
the  term  of  service,  that  there  was  nothing 
on  its  face  to  Justify  the  construction  that  the 
employment  was  for  a  year,  and  that 
the  sum  mentioned  was  merely  the  measure 
of  compensation,  leaving  the  parties  to  sever 
their  relations  at  will.  In  the  case  before  us 
the  compensation  and  term  of  service  are 
both  plainly  Indicated,  the  one  to  be  paid 
monthly,  the  other  to  endure  for  the  current 
year.  The  language  Is  sufficiently  clear  to 
Justify  a  prudent  man  in  so  interpreting  it 
before  accepting  the  offer!  Mining  Co.  v. 
Harris,  24  Mich.  115. 

It  is  contended  that  according  to  the  rules 
of  the  defendant  .its  servants  are  employed 
by  the  month,  subject  to  be  discharged  at 
its  will,  and  that  the  plaintiff  knew  this. 
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There  is  abundant  evidence  tending  to  prove 
the  existence  of  such  a  general  rule  in  rela- 
tion to  the  hiring  of  its  regular  employes. 
But  this  transaction  does  not  appear  on  its 
face  to  be  the  ordinary  taking  of  a  servant 
into  the  regular  service  of  the  company  and 
placing  him  upon  its  pay  roll.  It  appears 
to  be  more  in  the  nature  of  a  special  contract 
to  supervise  a  certain  piece  of  work  until 
completed,  accompanied  by  a  statement  as 
to  how  long  the  service  will  be  required. 
The  plaintiff  had  been  section  master  and 
knew  of  the  general  rule  and  custom  of  the 
defendant,  but  he  also  testified  that  he  had 
known  the  company  before  to  make  yearly 
contracts  of  hire.  Prima  fade,  Elmore  had 
the  right  to  make  the  contract  with  the  plain- 
tiff, and  there  Is  nothing  in  the  evidence  to 
rebut  it.  No  mlebook  is  \n  evidence  con- 
taining any  rule  denying  such  authority  to  a 
general  roadmaster.  Elmore's  Jurisdiction 
was  extensive,  extending  from  Portsmouth  to 
Raleigh,  and  over  the  D.  &  N.  and  other 
branch  roads,  so  that  he  seems  to  be  "one  in 
authority'*  among  the  defendant's  employes. 
There  is  evidence  upon  the  part  of  the  de- 
fendant which,  if  believed,  fully  Justified  the 
discharge  of  the  plaintiff.  All  of  it  was  con- 
tradicted by  him.  The  contentions  of  both 
parties  upon  this  feature  of  the  case  were 
fully  presented  by  the  Judge  below  to  the 
Jury  under  the  third  issue.  We  find  no  vice 
in  the  instructions. 

Upon  review  of  the  entire  record,  the  Judg- 
ment must  be  affirmed. 


(140  N.  C.  427) 

CRADDOCK  V.  BARNES  et  aL 

(Supreme  Coart  of  North  Carolina.    Feb.  27, 
1906.) 

APPEAI/—DOCKKTIN  G — DiSMISSAI..' 

An  appeal  not  docketed  seven  days  before 
the  call  of  the  district  to  which  it  belonged, 
as  required  by  Supreme  Court  rule  5  (2S  S. 
E.  v),  will  not  be  dismissed  when  docketed  at 
the  next  term  of  the  Supreme  Court  after  the 
trial  below,  if  the  appellee  does  not  file  his 
motion  to  dismiss  on  appellant's  failure  to  so 
docket  the  appeal  and  before  the  case  is  actually 
docketed  by  appellant. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  §S  3133-3185, 
3149-3154.] 

Appeal  from  Superior  Court,  Washington 
County. 

Action  by  H.  D.  Craddock  against  PrlscUla 
Barnes  and  others.  On  motion  to  dismiss 
appeal.    Denied. 

Aydlett  &  Ehrlnghaus,  for  appellant  W. 
Bl  Bond  and  H.  S.  Ward,  for  appellee. 

PER  CURIAM.  This  case,  from  the  First 
district,  was  tried  below  last  fall  and  was  dock- 
eted here  three  days  before  the  district  was 
called  at  the  opening  of  this  term.  The  appellee 
moved  on  the  first  day  of  this  term  to  dis- 
miss the  appeal,  because  not  docketed  seven 
days  before  the  call  of  the  district,  as  re- 
quired by  rule  5  (28  S.  B.  v)«    We  have  held 


that,  though  the  appeal  Is  not  docketed  seven 
days. before  the  call  of  the  district  to  which  It 
belongs,  it  will  not  be  dismissed  (when  docket- 
ed at  the  next  term  here  after  the  trial  below)  if 
It  is  docketed  before  the  motion  is  made  to  dis- 
miss. Curtis  V.  Railroad,  137  N.  C.  308,  49 
S.  E.  213;  Benedict  v.  Jones,  131  N.  C.  474, 
42  8.  E.  909,  and  other  cases  there  cited.  The 
appellee  contends  that  these  decisions  ought 
not  to  apply  to  the  First  district,  because,  if 
they  do,  an  appellant  from  that  district  can 
always  obtain  six  months'  delay  by  docketing 
later  than  seven  days  before  the  call  of  the 
district  and  thus  the  case  will  not  stand  for 
hearing  at  this  term,  and  yet  the  appellee 
cannot  move  to  docket  and  dismiss  If  the  ap- 
peal Is  docketed  before  court  meets  for  this 
term,  since,  court  not  being  In  session  till 
the  day  the  call  of  the  First  district  begins, 
the  appellee  will  have  no  opportunity  to  move 
to  dismiss  till  after  the  appeal  Is  docketed. 

There  would  be  great  force  In  this  sug- 
gestion but  for  the  fact  that  If  the  appeal  is 
not  docketed  seven  days  before  the  call  of 
the  district  to  which  It  belongs  the  appellee 
can  file  his  motion  to  dismiss  with  the  clerk, 
whether  the  court  is  In  session  or  not  He 
need  not  file  It  in  open  court  This  Is  true 
of  any  district  When  the  call  of  the  dis- 
trict begins,  the  motion  should  then  be  called 
to  our  attention,  If  not  before,  and.  If  it  ante- 
dates the  docketing  of  an  appeal  which  was 
not  do<^eted  seven  days  before  the  call  of 
the  district  the  motion  to  dismiss  must  be 
allowed.  Here  the  appeal  was  not  docketed 
seven  days  before  the  call  of  the  district. 
The  appellee.  Instead  of  filing  his  motion 
then  with  the  clerk,  did  not  file  It  till  the  first 
day  of  this  term,  when  the  call  of  that  dis- 
trict began  and  after  the  appeal  had  been 
docketed.  His  motion  to  dismiss  comes  too 
late. 

Motion  denied. 


(124  oa.  em 
WOLFE  V.  GEORGIA  RY.  ft  ELECTRIC  CO. 
(Supreme  Court  of  Georgia.  Jan.  13,  190B.) 
Carrieb»— Sepabation  of  White  ano  Col- 

OBED  Passemoebs— Mistake  of  Conductob. 
If  it  be  actionable  per  se,  as  against  a 
street  railway  company,  for  its  conductor.  In 
endeavoring  to  comply  with  the  statute  requir- 
ing the  separation  of  white  and  colored  pas- 
sengers, to  negligently  mistake  a  white  passen- 
ger for  a  colored  one,  and  in  the  presence  and 
hearing  of  others  inform  him  that  he  must  be 
seated  in  the  portion  of  the  car  set  apart  for 
negro  passengers,  it  is  essential  to  the  mainte- 
nance of  such  an  action  that  the  petition  allege 
the  plaintiff  to  be  a  white  man.  The  petition 
In  the  present  case  not  containing  such  neces- 
sary allegation,  it  was  properly  dismissed  on 
general  demurrer. 

(jJobb,  P.  J.,  and  Evans,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atianta;  BL  M. 
Reld,  Judge. 

Action  by  Nathan  F.  Wolfe  against  the 
Georgia  Railway  &  Electric  Company.    Judg- 
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ment  for  defendant  and  plaintiff  brings  error. 
Affirmed. 

This  was  an  action  for  damages  against' a 
street  railway  company.  The  petition  was 
dismissed  on  general  demurrer,  and  the  plain- 
tiff excepted.  The  plaintiff's  case,  as  made 
by  his  petition,  is  substantially  as  follows: 
On  a  day  stated  the  plaintiff,  accompanied 
by  his  sister,  boarded  a  car  of  the  defendant 
at  a  designated  point  in  the  city  of  Atlanta, 
for  the  purpose  of  being  transported  to  an- 
other point  reached  by  the  lines  of  the  de- 
fendant company.  He  paid  the  conductor 
the  required  fares  for  himself  and  tiis  sister, 
and  asked  for  and  received  transfers  to  the 
line  which  would  take  him  to  his  destination, 
and  at  the  proper  transfer  point  he  boarded 
a  car  on  this  line.  The  car  to  which  he  and 
his  sister  were  transferred  had  two  long 
seats,  one  on  each  side  of  the  car,  with  a 
broad  Isle  between.  Plaintiff  and  his  sister 
entered  the  car  from  the  rear,  walked 
forward,  aud  seated  themselves  in  the  front 
part  of  the  car.  Under  the  laws  of  Georgia 
railroad  companies  are  required  to  separate 
the  white  and  negro  passengers  as  much  as 
practicable;  and  the  defendant  company  has 
a  regulation,  which  is  conspicuously  posted 
in  many  of  its  cars,  requiring  white  passeur 
gers  to  seat  ftom  the  front,  and  negro  passen- 
gers from  the  rear,  of  cars.  On  the  occasion 
in  question  there  were  a  number  of  passen- 
gers in  the  car;  the  white  passengers  being 
seated  toward  the  front  and  the  negroes 
toward  the  rear.  "Petitioner  further  shows 
that  in  Georgia  the  negro  race  is  recognized 
and  considered  inferior  to  the  white  race, 
and  that  the  law  of  the  state  of  Georgia 
recognizes  this  distinction  in  various  ways, 
notably  by  its  provisions  to  separate  the  races 
in  railroad  cars,  by  laws  against  the  Inter- 
marriage of  members  of  the  two  races,  and 
by  laws  preyentlng  the  mingling  of  the  said 
two  races  In  the  common  schools  of  said 
state.*'  After  plaintiff  and  his  sister  had 
seated  themselves,  and  wtiile  they  were  en- 
gaged in  conversation,  the  conductor  came  to 
them  and  took  up  their  transfers.  As  he 
did  so,  he  said  to  plaintiff:  "You  cannot 
sit  there."  "Petitioner  thereupon  arose, 
thinking  there  must  be  something  the  matter 
with  the  seat,  and  asked  the  conductor, 
*  Where  do  you  wish  me  to  sit?*  The  con- 
ductor thereupon  replied,  'You  must  sit  in 
the  rear  portion  of  the  car.*  Petitioner 
then  said,  *Where?  to  which  the  conductor 
replied:  'Beyond  that  white  gentleman.' 
Petitioner  thereupon  responded,  'Why  do  you 
wish  me  to  sit  there?  to  which  the  conductor 
replied:  'That  is  all  right.  Sit  down  here' 
— vindicating  space  between  the  last  white 
man  and  a  negro,  whereupon  petitioner  apd 
his  sister  both  asked,  *What  Is  this  for?'  to 
which  the  conductor  replied,  'Because  white 
people  seat  from  the  front  and  negroes  from 
the  rear  of  the  car.'  Petitioner  thereupon 
asked,  "What  has  that  to  do  with  me?*  and 
the  conductor  responded,  'Haven't  I  seen  you  > 


In  colored  company?  Petitioner's  sister  then 
addressed  the  conductor  as  follows:  *Do  we 
look  like  colored  people?  and  petitioner, 
for  the  first  time  understanding  the  import 
of  the  conductor's  language,  demanded  an 
explanation  and  apology,  whereupon  the 
conductor  stated  that  he  might  be  mistaken, 
but  that  he  thought  he  had  seen  petitioner 
with  some  colored  people."  This  colloquy 
took  place  in  the  presence  of  all  the  passen- 
gers, some  of  whom  knew  plaintiff,  and  was 
in  a  tone  of  voice  loud  enough  to  be  heard 
all  over  the  car,  and  plaintiff  was  extremely 
mortified  and  humiliated  by  the  occurrence. 
The  "conductor  by  his  statements  intended 
to  charge,  and  did  charge,  petitioner  and 
his  sister  with  being  negroes,  •  •  •  and 
the  effect  of  said  colloquy  was  to  create  on 
the  minds  of  strangers  that  petitioner  had 
colored  blood  in  his  veins,  and  that  he  was 
attempting  to  pass  as  a  white  person;  that 
the  effect  of  said  colloquy  on  persons  who 
knew  petitioner  was  that  as  a  white  person 
he  had  been  associating  with  negroes." 
PlaintifTs  feelings  were  outraged  by  the  con- 
ductor's conduct,  not  only  on  his  own  ac- 
count, but  by  reason  of  the  humiliation  and 
mortification  which  resulted  to  his  sister 
under  the  circumstances.  "Petitioner  shows 
that  [neither]  he  nor  his  sister  had  ever  been 
seen  with,  nor  had  they  associated  with, 
negroes,  and  there  was  absolutely  no  excuse 
for  such  a  statement  on  the  part  of  said  con- 
ductor, and  that  said  conduct  was  the 
result  of  the  greatest  negligence  on  his  part" 
The  petition  closes  with  a  prayer  for  judg- 
ment for  damages  in  the  sum  of  $'^000  and 
tor  process. 

Dorsey,  Brewster  ft  Howell,  for  plaintiff 
in  error.  Rosser  &  Brandon,  Walter  S.  Col- 
quitt, and  Ben  J.  Conyers,  for  defendant  in 
error. 

FISH,  O.  J.  (after  stating  the  case).  Plain- 
tiff based  his  claim  to  recover  upon  an  al- 
leged violation  of  the  well-established  rule 
that  it  is  the  duty  of  a  railroad  company  to 
protect  a  passenger  from  Injury,  violence,  in- 
sult, and  ill  treatment  at  the  hands  of  the 
servants  of  the  carrier,  who  are  in  charge  of 
or  connected  in  any  way  with  the  carriage 
in  which  the  passenger  is  being  transported. 
Savannah,  F.  &  W.  Ry.  Co.  v.  Quo,  103  6a. 
125,  29  S.  B.  607,  40  L.  R.  A.  483,  68  Am.  St. 
Rep.  85;  Georgia  R.  &  Elec.  Co.  v.  Baker, 
120  Ga.  991,  48  S.  E.  355,  and  citations; 
Hutch.  Carriers,  §§  595,  596;  Thomp.  Xegl.  § 
3186;  Booth  on  Street  Railways,  S  682.  The 
question  sought  to  be  made  by  the  petition 
is  whether  it  Is  an  insult,  for  which  an  ac- 
tion lies  against  a  Street  railway  company, 
without  an  allegation  of  special  damages,  for 
a  conductor  on  one  of  Its  cars,  while  en- 
deavoring to  comply  with  the  statute  re- 
quiring him,  as  far  as  practicable,  to  separate 
white  passengers  from  coloi^ed  passengers,  to 
negligently  mistake  a  white  passenger  for  a 
colored  one,  and,  in  the  presence  and  hearing 
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of  other  passengers,  to  Inform  him  that  he 
must  be  seated  in  that  portion  of  the  car  set 
apart  for  negro  passengers.  As  to  whether 
it  is  actionable  per  se  to  call  a  white  man  a 
negro,  or  to  publish  him  aa  such, -see  Eden 
V.  Legare,  1  Bay  (S.  a)  171;  Wood  t. 
King,  1  Nott  A  McC.  (S.  C)  184;  Barrett  T. 
Jarvis,  Tappan  (Ohio)  244;  Johnson  y.  Brown, 
4  Cranch,  G.  G.  235,  Fed.  Cas.  No.  7,875; 
Scott  y.  Peeples,  2  Smedee  &  M.  (Miss.)  546; 
McDowell  y.  Bowles,  58  N.  C.  184;  Sportono 
y.  Fourishon,  40  La.  Ann.  428,  4  South.  71; 
Upton  y.  Times-Democrat  Pub.  Go.,  104  La. 
Ann.  141,  28  South.  970.  Howeyer  interest- 
ing the  question  sought  to  be  made  in  the 
present  case  may  be,  and  whateyer  opinion 
we  may  entertain  in  regard  to  it,  we  are  not 
authorized*  under  the  yiew  entertained  by  a 
majority  of  the  court,  to  decide  it,  for  the 
reason  that  the  petition  fails  to  allege  that 
the  plaintiff  is  a  white  man.  Such  an  allega- 
tion was,  of  course,  essential  to  maintain  the 
contention  that  he  was  insulted  by  the  lan- 
guage used  by  the  conductor.  It  is  true  that 
the  petition  alleged  "that  the  effect  of  said 
colloquy  was  to  create  on  the  minds  of 
strangers  that  petitioner  had  colored  blood 
In  his  yeins,  and  that  he  was  attempting  to 
pass  as  a  white  passenger;  that  the  effect  of 
said  colloquy  on  persons  who  knew  petitioner 
was  that  as  a  white  person  he  had  been 
associating  with  negroes."  Merely  alleging 
the  effect  the  colloquy  created  on  the  midds 
of  others  is  yery  far  from  alleging  plaintiff 
to  be  a  white  man,  as  such  effect  might  haye 
been  produced,  though  the  plaintiff  may  not 
be  a  white  man. 

The  allegations  as  to  the  effect  of  the 
colloquy  upon  strangers  does  not  show,  or 
clearly  indicate,  that  the  plaintiff  Is  a  white 
man;  that  Is,  a  member  of  the  Caucasian  race. 
The  plaintiff  might  be  a  mulatto  and  still  the 
effect  of  the  conversation  upon  the  minds  of 
persons  to  whom  he  was  a  stranger  might 
be  that  he  had  colored  blood  in  his  veins,  and 
that  he  was  attempting  to  pass  as  a  white 
person.  The  allegation  '*that  the  effect  of 
said  colloquy  on  persons  who  knew  petition- 
er was  that  as  a  white  person  he  had  been 
associating  with  negroes"  simply  amounts  to 
an  allegation  that  the  effect  of  the  colloquy 
upon  such  persons  was  that  the  plaintiff  had 
been  associating  with  negroes  as  a  white  per- 
son. A  given  conversation  might  produce  the 
effect  upon  the  minds  of  persons  who  knew  a 
mulatto,  or  a  Ghinaman,  that  he,  as  a  white 
p^son,  had  been  associating  with  negroes; 
that  is,  that  he  had  been  associating  with 
negroes,  as  a  white  person,  or,  in  other  words, 
posing  and  passing  among  negroes  as  a  mem- 
ber of  the  Caucasian  race.  The  general  de- 
murrer assailed  every  substantial  imperfec- 
tion in  the  petition,  and,  as  the  petition  was 
defective  in  a  substantial  particular,  the  de- 
murrer was  properly  sustained. 

Judgment  affirmed.    All  the  Justices  con- 
cur,  except  BECK,   J.,   not  presiding,   and 
COBB,  P.  J.,  and  EVANS,  J.,  dissenting. 
53  S.B.— 16 


COBB,  P.  J.,  and  EVANS,  J.  (dissenting). 
Gertainty  to  a  common  intent  is  all  that  waa 
required,  under  the  rules  of  common-law 
pleading,  in  a  declaration.  Every  reasonable 
presumption  was  indulged  in  order  to  sustain 
a  declaration.  Statements  involving  a  less 
degree  of  certainty  than  that  above  referred 
to  were  sometimes  permissible  in  a  declara- 
tion, when  they  would  not  be  allowed  in  a 
plea.  A  statement  by  way  of  recital,  instead 
of  a  direct  allegation,  was  insufficient  in  a 
plea,  though  it  was  otherwise  In  a  declara- 
tion. 1  Ohitty  on  Pleading  (16th  Am.  Ed.) 
257.  The  rule  is  even  more  liberal  in 
Georgia  than  it  was  at  common  law.  How- 
ever, even  under  the  common-law  rule,  the 
allegations  of  the  petition  were  certainly,  as 
against  a  general  demurrer,  amply  sufficient 
to  show  that  the  plaintiff  was  a  white  person. 
The  petition  containing  such  allegations,  the 
case'  should  have  been  determined  upon  its 
merits. 


(U4  Ga.  902) 
UNION  FRATERNAL  LEAGUE  OF  BOS- 
TON, MASS.,  y.  JOHNSTON. 
(Supreme   Oart  of   Georgia.    Nov.  20,   1905.) 

1.  INSTTBANOB  —  Rights  of  Members  — Suit 
Against  Association— Resobt  to  Tbibu- 
1IAL8  or  Obdeb. 

Where  the  constitution  of  a  benefit  society 
declared  that  '*no  suit  shall  be  brought  against 
this  order  without  first  referring  the  matter  to 
the  grievance  committee,"  with  right  of  appeal 
to  the  "cabinet"  and  from  them  to  tne  "annual 
congress."  a  suit  by  a  member  on  a  claim  for 
a  '*sick  benefit"  could  not  be  maintained  with- 
out first  exhausting  the  remedies  so  prescribed, 
especially  in  the  absence  of  a  valid  reason  for 
not  so  doing. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  §  1987.J 

2.  Saice  —  Constitution  and  Bt-Laws  — 
Amendment. 

Where  a  member  of  such  a  society  expressly 
agreed  to  comply  not  only  with  the  constitution, 
laws,  and  rules  thereof  in  force  at  the  time  of 
the  issue  of  his  certificate,  but  also  with  such 
as  might  thereafter  be  adopted,  It  was  error  for 
the  court,  on  the  trial  of  an  action  against 
the  society  brought  by  such  member  on  a  claim 
for  a  "sick  benefit,"  in  which  the  defense  was 
set  up  that  the  plaintiff  had  not  followed  the 
procedure  prescribed  by  the  constitution  and  by- 
laws of  the  society,  to  charge  that  the  plaintiff 
was  bound  only  by  the  constitution  and  by- 
laws in  force  when  his  certificate  was  Issued. 

[Ed.  Note. — For  cases  in  poiijt,  see  voL  28, 
Cent.  Dig.  Insurance,  §  1855.] 

8.  Appeai.  —  Questions  Reviewable  —  Con- 
tentions Not  Made  Below. 

A  ground  for  the  dismissal  of  an  appeal  in 
the  superior  court,  which  was  not  there  raised 
and  insisted  upon,  cannot  be  successfully  urged 
in  the  Supreme  Court  as  a  reason  for  the  af- 
firmance of  the  judgment  rendered  in  the  supe- 
rior court  in  the  case  on  appeal. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  J.  H.  Johnston  against  the  Union 
Fraternal   League  of  Boston,  Mass.    Then 
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was  judgment   for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Johnston  sued  the  Union  Fraternal  League 
of  Boston,  Mass.,  In  a  justice's  court,  for  $100, 
on  a  "sick  or  benefit  claim,"  under  a  benefit 
certificate  issued  to  him  by  the  defendant. 
From  a  judgment  against  the  defendant,  in 
the  justice's  court,  it  appealed  to  the  superior 
court,  where  a  verdict  was  rendered  against 
the  defendant,  and  its  motion  for  a  new  trial 
having  been  overruled,  it  excepted.  The  de- 
fendant resisted  the  plaintiff's  action  on  the 
ground  that  he  was  not  entitled  to  sue,  for 
the  reason  that  he  had  not  exhausted  his 
remedies  under  the  constitution  and  by-laws 
of  the  order,  by  which  it  was  contended  he 
was  bound  under  his  certificate.  On  the 
trial  in  the  superior  court,  the  following  facts 
at)peared:  The  certificate  was  issued  to  the 
plaintiff  July  12,  1898,  and  expressly  stipu- 
lated that  it  was  issued  on  condition  "that 
said  member  ♦  ♦  ♦  complies  with  the 
constitution,  laws,  and  rules  now  governing 
or  that  may  hereafter  be  enacted  for  the 
government  of  the  order";  and  that  "All 
benefits  during  life  [were]  payable  to  the 
member,  ♦  ♦  ♦  In  accordance  with  and 
under  the  provisions  of  the  laws  governing 
said  fund  of  the  order  upon  satisfactory 
evidence  to  the  officers  of  the  order,  of  the 
accruing  of  any  benefit  hereunder."  Article 
11,  §  3,  of  the  constitution  of  the  order,  as 
amended  by  its  "annual  congress"  of  1900,  de- 
clares that  no  sick  or  disability  benefits  will 
be  allowed  for  certain  diseases,  among  them 
eczema.  If  contracted  prior  to  the  Issue  of 
the  certificate.  Section  8  of  the  same  article 
is  as  follows:  "In  case  of  contention  as  to 
any  claim  by  virtue  of  sickness  or  accident, 
in  any  class  granting  benefits  for  the  same, 
the  matter  shall  be  referred  to  the  committee 
on  arbitration  for  adjustment  No  suits  will 
be  allowed  on  sick  or  disability  claims.  Like- 
wise, in  case  of  contention  upon  any  point  of 
membership  involving  any  financial  benefit, 
the  committee  on  arbitration  shall  adjust  the 
differences."  By  section  2  of  article  12  it 
is  declared:  "No  suit  shall  be  begun  against 
this  order  without  first  referring  the  matter 
to  the  grievance  committee;  and  if  its  action 
be  objected  to  by  either  party,  an  appeal  can 
be  taken  to  the  cabinet,  and  from  thence  to 
the  annual  congress.  Until  this  action  is 
resorted  to,  no  member,  or  beneficiary  of  a 
member,  shall  be  entitled  to  proceed  at  com- 
mon law  against  the  order,  and  it  shall  be 
deemed  a  sufficient  answer  on  the  part  of 
this  order  that  the  member  or  beneficiary  has 
failed  to  comply  with  these  laws  to  dismiss 
his  action  and  compel  him  or  her  to  proceed 
as  herein  provided.  Provided  however,  that 
in  no  case  shall  the  tribunals  of  this  char- 
acter except  in  the  matter  of  sick  or  accident 
benefits,  preclude  bringing  suits  after  such 
an  appeal  be  taken,  if  decided  adverse  to  the 
claimant"  The  plaintiff  testified:  "I  contin- 
ued my  payments  in  it  [the  league]  for  some 


time  after  my  illness,  for  which  they  declii^e 
to  pay  me.  ♦  ♦  ♦  I  sent  on  proper  notice 
of  this  claim,  filled  out  proper  papers  and 
-blanks,  and  forwarded  them.  So  did  my 
physician.  I  had  eczema  and  was  disabled 
for  10  weeks,  was  entitled  to  $10  a  week. 
They  did  not  pay  me,  but  wrote  me  that  un- 
der their  by-laws  they  were  not  liable,  re- 
ferring me  to  a  certain  section  of  their  by- 
laws. They  refused  to  pay  me,  saying  they 
were  not  liable  for  eczema.  (Witness  here 
identified  a  letter  to  him,  dated  July  18,  1904, 
from  James  F.  Reynolds,  cabinet  secretary 
of  the  league)  ♦  ♦  ♦  I  did  not  appeal  to 
the  grievance  committee.  I  think  when  I 
first  wrote  the  league,  they  notified  me  they 
had  not  received  any  certificate  from  the 
doctor.  I  then  had  doctor  fill  out  one  and  he 
sent  it  off.  Still  there  was  delay.  I  wrote 
them  again  and  then  got  this  letter  [referring 
to  letter  already  identified]  declining  to  pay. 
They  had  paid  me  before  for  the  same  dis- 
ease; and  I  thought  they  would  pay  me  this 
time."  B.  D.  Lester  testified,  that  he  was 
treasurer  of  the  local  chapter,  in  Augusta, 
6a.,  of  the  defendant  league,  and  that  no 
change  was  made  in  the  sick  benefits  under 
the  constitution  of  the  league  of  190i,  "only 
an  increase  in  the  assessments."  The  letter 
which  the  plaintiff  testified  he  had  received 
fr#m  the  "cabinet  secretary"  of  the  defendant 
league  was  dated  July  18,  1904,  addressed  to 
the  plaintiff,  and  was  in  the  following  lan- 
guage: "In  response  to  your  letter  of  in- 
quiry of  the  12th  Inst,  regarding  your  claim, 
I  wish  to  call  your  attention  to  the  fact  that 
that  we  have  not  received  the  affidavit  of 
your  attending  physician.  Hence  why  no 
action  has  been  taken  on  your  claim.  We 
sent  him  a  blank  the  same  day  that  your 
own  blank  was  sent  out  and  this  paper  has 
never  been  returned  to  us.  I  also  wish  to 
call  your  attention  to  the  fact  that  the  nature 
of  your  disease  is  eczema  and  under  the 
provisions  of  article  11,  section  3,  of  the  con- 
stitution and  laws,  we  are  prohibited  from 
paying  benefits  for  eczema." 

C.  P.  Pressley,  for  plaintiff  In  error.  Aus- 
tin Branch  and  0.  Henry  Cohen,  for  defend- 
ant in  error. 

FISH,  O.  J.  (after  stating  the  facts).  1.  A 
member  of  a  benefit  society  must  in  applying 
for  benefits  under  its  by-laws,  follow  the 
procedure  therein  prescribed.  It  is  a  well- 
settled  rule  that  before  resorting  to  the  civil 
courts  for  redress,  a  member  must  exhaust  all 
the  remedies  provided  by  the  society  by  ap- 
peal or  otherwise.  Bacon,  Benef.  Soc.  and 
Life  Ins.  §  94.  In  Harrington  v.  Working- 
men's  Benevolent  Ass'n,  70  Ga.  340,  it  appear- 
ed that  the  by-laws  of  the  association  provid- 
ed, that  no  claim  for  benefit  would  be  receiv- 
ed or  acted  on  except  through  the  sick  com- 
mittee and  on  a  doctor's  certificate  furnished 
it;-  that  12  members  should  be  annually 
appointed  by  the  president  as  a  grievance 
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committee,  with  power  to  try  all  complaints 
brought  to  their  notice,  from  whose  decision 
there  should  be  no  appeal.  It  was  held 
that  such  by-laws  were  not  contrary  to  law, 
and  a  member  could  only  avail  himself  of 
the  rights  to  be  enjoyed  in  the  way  and 
manner  provided  by  such  rules ;  and  that  the 
furnishing  of  a  doctor's  certificate  to  the  sick 
committee  was  a  prerequisite  to  receiving 
a  benefit  under  a  claim  for  sickness.  In 
rendering  the  opinion  Mr.  Justice  Crawford 
said:  "Among  the  objects  of  the  organiza- 
tion of  this  benevolent  association,,  it  is  evi- 
dent that  the  mutual  aid  to  be  rendered  to 
the  members  thereof  by  the  observance  of 
self-imposed  duties  and  obligations  was 
among  the  most  important  It  was  to  be 
a  brotherhood  of  workingmen;  governed, 
managed,  and  controlled  by  its  own  member- 
ship, under  its  own  laws,  without  extrinsic 
compulsion.  Its  operation  for  the  execution 
of  its  benevolent  designs  were  to  be  internal, 
and  by  persons  of  its  own  appointment;  provi- 
sion was  made  to  accomplish  all  the  ends 
in  view;  there  was  nothing  in  any  of  its 
laws  prohibited  by  statute  or  constitution; 
hence,  whosoever  became  a  member,  could 
only  avail  himself  of  the  rights  to  be  enjoy- 
ed in  that  way  and  manner  provided  by 
its  rules." 

Leave  was  granted  to  the  defendant  in 
error  to  review  that  case ;  and  after  a  care- 
ful consideration  of  the  same,  we  are  of  opin- 
ion that  the  ruling  therein  made  should  be 
adhered  to.  In  the  present  case,  it  appeared 
from  the  contract  between  the  plaintiflP  and 
the  defendant  league,  as  shown  by  the  certifi- 
cate issued  to  him,  that  he  agreed  to  com- 
ply with  tlie  constitution,  laws,  and  rules  of 
the  league  in  force  at  the  date  of  the  certifi- 
cate, and  also  those  that  might  thereafter 
be  enacted  for  the  government  of  the  league. 
The  constitution  required  that  in  case  of 
contention  as  to  any  claim  by  Virtue  of 
sidmess,  the  matter  should  be  referred  to 
the  committee  on  arbitration,  for  adjustment, 
and  provided  that  no  suit  should  be  brought 
against  the  league  without  first  referring  the 
matter  to  the  grievance  committee,  with 
right  of  appeal  to  the  cabinet  and  from 
thence  to  the  annual  congress.  The  j^laintiff 
admitted  that  he  had  not  followed  this  pre- 
8crlt>ed  procedure;  that  he  had  never  even 
appealed  to  the  grievance  committee.  He 
sought  to  relieve  himself  from  the  necessity 
of  so  doing  by  showing  that  the  defendant 
had  absolutely  denied  any  liability  on  his 
claim.  Granting  that  such  denial  on  the 
part  of  the  def^idant  would  amount  to  a 
legal  excuse  for  the  plaintiffs  failure  to 
exhaust  the  remedies  prescribed  by  the  con- 
stitution and  by-laws  of  the  league,  we  think 
that  the  evidence  shows  that  he  wholly  fail- 
ed to  prove  his  contention  as  to  such  denial 
of  liability.  It  is  true  that  h^  in  general 
terms,  testified:  'They  refused  to  pay  me, 
saying  they  were  not  liable  for  eczema."  But 
be  also  testified:    "I  think  when  I  first  wrote 


the  league,  they  notified  me  that  they  had 
not  received  any  certificate  from  the  doctor. 
I  then  had  doctor  fill  out  one  and  he 
sent  it  off.  Still  there  was  delay.  I  wrote 
them  again,  I  think,  and  then  got  this  letter 
[referring  to  the  letter  above  quoted  from 
the  'cabinet  secretary'],  declining  to  pay." 
By  reference  to  this  letter  it  will  be  seen 
that  the  secretary  stated  that  no  action 
had  been  taken  on  the  plaintiff's  claim,  be- 
cause no  affidavit  of  his  attending  physician 
had  been  received,  though  proper  blank  for 
such  affidavit  had  been  sent  him.  The  letter 
also  called  the  attention  of  the  plaintiff  to 
the  fact  that  the  nature  of  his  disease  was 
eczema,  and  that  under  article  11,  §  8,  of 
the  constitution  and  laws,  the  league  did 
not  pay  benefits  for  eczema.  The  article 
and  section  of  the  constitution  referred  to 
declared:  "Nor  will  sick  and  disability  bene- 
fits be  allowed  for  the  following  diseases 
or  complaints,  if  contracted  prior  to  the 
issue  of  the  certificate:  rheumatic,  gouty  or 
neuralgic  diseases,  eczema,  and  other  named 
diseases."  The  secretary  expressly  called  the 
attention  of  the  plaintiff  to  this  article 
and  section  of  the  constitution,  a  casual 
examination  of  which  would  have  shown  him 
that  it  was  only  where  eczema  had  been 
contracted  prior  to  the  Issuance  of  the  certifi- 
cate that  a  member  was  debarred  from  a  sick 
benefit  on  account  thereof.  The  plaintiff 
was  evidently  aware  of  this,  for  he  testified: 
"They  had  paid  me  before  for  the  same 
disease,  and  I  thought  they  would  pay  me 
this  time"  From  the  foregoing  we  think 
it  clear  that  the  verdict  was  without  evidence 
to  support  it,  and  that,  for  this  reason,  the 
court  should  have  granted  a  new  trial. 

Whether  benefit  societies  or  associations 
of  like  character,  may  create  tribunals  for 
the  final  and  conclusive  settlement  of  con- 
troversies arising  under  their  contracts  of 
membership,  or  their  contracts  of  Insurance, 
is  a  question  upon  which  the  authorities  do 
not  agree,  some  courts  holding  that  they  may, 
and  others  that  they  may  not  Nlblack, 
Ace.  Ins.  &  Benef.  Soc  §  49.  In  the  case 
under  consideration,  we  do  not  deem  It 
necessary  to  decide  the  validity  of  the  provi- 
sion of  the  constitution  of  the  defendant 
league  declaring  that  "no  suits  will  be  allowed 
on  sick  or  disability  claims."  What  we  do 
decide  is  that  under  the  evidence  the  plaintiff 
bound  himself  to  comply  with  the  prescribed 
procedure  for  the  collection  of  his  claim 
before  bringing  suit  thereon,  and  that  he 
failed  to  do  so  without  legal  excuse. 

2.  The  court  instructed  the  jury  that 
"the  by-laws  and  constitution  that  were  in 
effect,  at  the  time  Mr.  Johnston  became  a 
member  of  this  fraternal  society,  are  the 
by-laws  and  constitution  alone  which  are 
binding  upon  him,  and  that  any  adopted 
thereafter  are  not  binding  upon  him."  This 
charge  was  erroneous,  as  Johnston,  when 
his  certificate  was  issued,  agreed  to  comply 
not  only  with  the  constitution*   laws,   and 
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rules  then  goyernlng  the  ord^,  bat  with 
all  that  might  thereafter  be  adopted  for 
its  goyemment  Under  such  agreement,  he 
was  bound  to  comply  with  the  procedure 
prescribed  for  the  collection  of  sick  benefits, 
even  though  such  procedure  was  prescribed 
by  amendment  to  the  constitution  or  by-laws 
subsequently  to  the  date  of  his  certificate. 

3.  It  appears  from  the  record  that  D.  B. 
Lester,  the  sole  surety  on  the  appeal  bond 
given  by  the  Union  Fraternal  League,  was  the 
garnishee  in  a  garnishment  proceeding  found- 
ed on  the  case  under  consideration.  No  ob- 
jection was  raised  in  the  superior  court  by 
Johnston,  the  appellee  in  that  court,  as  to 
the  suflaciency  of  the  bond,  nor  was  any  rul- 
ing there'  Invoked  as  to  that  matter.  In  this 
court,  counsel  for  Johnston  for  the  first  time 
raises  the  question  as  to  the  sufficiency  of  the 
appeal  bond,  and  contends  that  the  judgment 
of  the  superior  court  rendered  in  the  case 
should  be  affirmed  for  want  of  a  sufficient 
appeal  bond.  We  are  clear  that  the  conten- 
tion is  without  merit  CJounsel  cites,  as 
authority  for  his  contention,  the  case  of  Mc- 
Miu-ria  V.  Powell,  120  Ga.  766,  48  S.  B.  354. 
The  ruling  made  in  that  case  Is  obviously  not 
in  point  here.  That  was  a  claim  case  tried 
in  a  justice's  court  and  there  decided  against 
the  claimants,  who  appealed  to  the  superior 
court  The  sole  surety  on  the  appeal  bond 
was  the  same  person  as  the  surety  on  the 
claim  bond.  For  this  reason,  the  appellee 
moved  In  the  superior  court  to  dismiss  the 
appeal,  contending  that  no  proper  appeal  bond 
had  been  given.  This  motion  was  overruled, 
and  upon  a  review  of  such  ruling  it  was  re- 
versed by  this  court,  upon  the  ground  that  the 
plaintiff  in  execution  had  no  additional  secur- 
ity on  the  appeal  bond,  as  the  surety  on  it 
was  the  same  as  the  surety  on  the  dalm  bond. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(124  Oa.  716) 

SOUTHBBN  BY.  CO.  ▼.  GBIZZUL 

CNBAL   ▼.    SAME. 

(Supreme   Court  of  Georgia.    Jan.   18,   1906.) 

1.  Bailboads— Accident  at  Cbossing— Lia- 
bility OF  Enoineeb. 

The  act  of  a  railroad  engineer  in  running  a 
train  over  a  public  road  crossing,  in  violation 
of  the  requirements  of  the  blowpost  law,  is 
not  a  mere  nonfeasance  of  the  agent,  but  Is  a 
misfeasance,  which  renders  him  individually 
liable  to  persons  injured  as  a  result  of  sudi 
conduct. 

2.  Same— Joint  Liabujtt  —  Bnoineeb  and 
Railboad  Company. 

A  railway  company  and  its  engineer  may 
be  jointly  sued  for  a  negligent  homicide,  where 
the  negligence  of  the  company  results  solely 
from  the  act  and  conduct  of  the  engineer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  S  85al 

3.  Venue— Action  fob  Pebsonal  Injtjbies— 
County  o»  Accident. 

A  foreign  railroad  company  operating  In 
this  state  and  an  engineer  in  its  employment 
may  be  jointly  sued  in  the  county  in  which 
the  cause  of  action  originated,  even  though  the 


residence  of  the  engineer  be  in  another  county 

in  this  state. 

4.  Bemoval  or  CAUssa— Sepabable  Oontbo- 

VBBSY. 

The  petition,  when  considered  in  its  exk- 
tirety,  sought  a  recovery  solely  upon  the  ground 
that  the  engineer  had  failed  to  comply  with  the 
requirements  of  the  blowpost  law.  The  aver- 
ments in  reference  to  the  location  of  the  ware- 
houses near  the  crossing  were  made  as  a  matter 
of  inducement,  and  not  as  a  ground  of  recovery, 
and  these  allegations  did  not  make  a  separable 
controversy  between  the  railway  company  and 
the  plaintiff.  As  the  engineer  was  a  resident  of 
the  state  of  Georgia,  the  refusal  of  the  judge 
to  pass  an  order  removing  the  case  to  the 
Circuit  Court  of  the  United  States  was  not  er> 
roneous. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty ;  B.  B.  Bussell,  Judge. 

Action  by  America  H.  Grizzle  against  T.  A. 
O'Neal  and  the  Southern  Bailway  Company. 
From  an  order  overruling  a  demurrer  to  the 
complaint,  O'Neal  brings  error.  From  an  or- 
der refusing  to  remove  the  case  to  the 
Circuit  Court  of  the  United  States,  the  rail- 
way company  brings  error.    Affirmed. 

Mrs.  America  H.  Grizzle  filed  her  petition 
to  the  superior  court  of  Gwinnett  County, 
alleging  in  substance  that  the  Southern  Bail- 
way  Company  is  a  corporation  operating  a 
line  of  railway  in  and  through  the  county 
of  Gwinnett,  having  an  agent  and  agency 
therein,  and  is  doing  business  in  said  county ; 
that  T.  A.  O'Neal  is  a  resident  of  Fulton 
county;  that  petitioner's  husband,  Henry  M. 
Grizzle,  was  killed  by  the  negligence  of  the 
railway  company  and  of  O'Neal,  who  was  the 
engineer  in  charge  of  the  train,  while  the 
train  was  being  operated  over  a  public  road 
crossing  in  the  corporate  limits  of  Norcross, 
in  the  county  of  Gwinnett;  and  damages  for 
the  homicide  were  laid  at  $30,000.  It  was 
alleged  that  at  this  crossing  the  railway  com- 
pany had  three  tracks,  and  the  road  upon 
which  the  plaintiff's  huslmnd  was  traveling 
passed  over  all  of  these  tracks;  that  the 
intersection  of  the  road  and  the  tracks  was 
on  the  east  side  of  the  public  road  and  of 
the  railroad;  that  two  warehouses,  within 
two  feet  of  the  tracks,  obstructed  the  view 
and  sound  of  approaching  trains;  and  that 
the  train  in  question  came  from  behind 
the  two  warehouses  without  any  warning  of 
its  approach,  running  at  a  speed  of  50  or  60 
miles  an  hour,  striking  the  husband  of  peti- 
tioner and  instantly  killing  him.  It  is  alleg- 
ed that  no  bell  was  rung  nor  whistle  sounded, 
nor  the  speed  of  the  train  checked,  and  that 
the  requirements  of  the  blowpost  law  were 
entirely  disregarded  by  the  engineer.  It  is 
also  alleged  that  O'Neal  had  been  in  the  em- 
ploy of  the  company  for  a  long  time,  and 
that  the  alleged  negligence  of  the  company 
was  the  act  of  O'Neal,  which  is  alleged  to 
be  the  Joint  negligence  of  both  defendants. 
Process  is  prayed  against  the  railway  com- 
pany and  O'Neal  To  this  petition  O'Neal 
filed  a  demurrer,  on  the  grounds  that  there 
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was  no  cause  of  action  set  forth;  that  the 
suit  was  improperly  brought  In  Gwinnett 
county,  as  It  should  hare  been  brought  in 
the  county  of  Fulton,  which  is  the  county 
of  his  residence;  that  no  acts  of  negligence 
were  charged  to  him  except  such  aa  were 
chained  to  have  been  done  by  him  aS  the 
servant  of  the  railway  company,  and  for  that 
reason  he  could  not  be  sued  Jointly  with  the 
railway  company;  that  the  suit  was  based 
on  the  statutory  right  to  recover  against 
the  railway  company,  and  there  is  no  com- 
mon-law or  statutory  right  authorizing  him 
to  be  joined  as  a  codefendant  This  de- 
murrer was  OYerruled,  and  O'Neal  excepted. 
The  railway  company  filed  a  petition  ask- 
ing that  the  case  be  removed  to  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Georgia.  This '  petition  alleged 
that  the  declaration  did  not  charge  O'Neal 
with  any  actionable  wrong;  that  he  was 
merely  a  nominal  parly.  Joined  for  the  pur- 
pose of  preventing  a  removal  of  the  case; 
that  the  declaration  makes  a  case  involving 
separable  controversies  between  the  plain- 
tiff and  the  railway  company,  citizens  of 
different  states,  in  that  there  is  a  distinct 
charge  of  negligence  against  the  railway  alone 
sufficient  to  give  rise  to  a  cause  of  action; 
that  the  plaintiff  was  a  resident  and  citizen 
of  the  state  of  Georgia ;  and  that  the  rail- 
way company  was  a  corporation  under  the 
laws  of  Virginia,  and  a  resident  and  citizen 
of  that  state,  and  a  nonresident  of  the  state 
of  Georgia.  The  court  refused  to  pass  an 
order  removing  the  case  to  the  Circuit  Court 
of  the  United  States,  and  to  this  ruling  the 
railway  company  excepted. 

Jno.  J.  Strickland  and  J.  J.  Winn,  for 
plaintiffs  in  error.  Atkinson  ft  Bom,  for  de- 
fendant in  error. 

COBB,  P.  J.  !•  An  agent  is  not  ordinarily 
liable  to  third  persons  for  mere  nonfeasance. 
Kimbrough  v.  Boswell,  119  Ga.  201,  45  S.  B. 
977.  An  agent  Is,  however,  liable  to  third 
persons  for  misfeasance.  Nonfeasance  is  the 
total  omission  or  failure  of  the  agent  to  enter 
upon  the  performance  of  some  distinct  duty 
or  undertaking  which  he  has  agreed  with 
his  principal  to  do.  Misfeasance  means  the 
improper  doing  of  an  act  which  the  agent 
might  lawfully  do;  or.  In  other  words,  it  is 
the  performing  of  his  duty  to  his  principal 
in  such  a  manner  as  to  infringe  upon  the 
rights  and  privileges  of  third  persons.  Where 
an  agent  fails  to  use  reasonable  care  and 
diligence  in  the  performance  of  his  duty, 
he  will  be  personally  responsible  to  a  third 
person. who  is  injured  by  such  misfeasance. 
The  agent's  liability  iu  such  cases  is  not 
based  upon  the  ground  of  his  agency,  but 
upon  the  ground  that  he  is  a  wrongdoer,  and 
as  such  he  is  responsible  for  any  injury  he 
may  cause.  When  once  he  enters  upon  the 
performance  of  his  contract  with  his  princi- 
pal, and  in  doing  so  omits,  or  fails  to  take 
reasonable  care  in  the  commisaion  of,  some 


act  which  he  should  do  in  Its  performance, 
whereby  some  third  person  is  injured,  he 
is  responsible  therefor  to  the  same  extent  as 
if  he  had  committed  the  wrong  in  his  own 
behalf.  See  2  Clark  &  Skyles  on  Agency, 
1297  et  seq. 

Misfeasance  may  involve  also  to  some  ex- 
tent the  idea  of  not  doing,  as  where  an  agent 
engaged  in  the  performance  of  his  under- 
taking does  not  do  something  which  it  is  his 
duty  to  do  -under  the  circumstances,  or  does 
not  take  that  precaution,  or  does  not  ex- 
ercise that  care,  which  a  due  regard  to  the 
rights  of  others  requires.  All  this  is  not  do- 
ing, but  it  is  not  the  not  doing  of  that  which 
is  imposed  upon  the  agent  merely  by  virtue 
of  his  relation,  but  of  that  which  is  imposed 
upon  him  by  law  as  a  responsible  Individual 
•in  common  with  all  other  members  of  so- 
ciety. .It  is  the  same  not  doing  which  con- 
stitutes actionable  negligence  in  any  rela- 
tion. Meehem  on  Agency,  §  572.  As  was 
said  by  Gray,  C.  J.,  in  Osborne  v.  Morgan, 
130  Mass.  102,  89  Am.  Bep.  439:  "If  the 
agent  once  actually  undertakes  and  enters 
upon  the  execution  of  a  particular  work,  it 
is  his  duty  to  use  reasonable  care  in  the  man- 
ner of  executing  it,  so  as  not  to  cause  any 
injury  to  third  persons  which  may  be  the 
natural  consequences  of  his  acts;  and  he 
cannot,  by  abandoning  its  execution  midway 
and  leaving  things  in  a  dangerous  condition, 
exempt  himself  from  liability  to  any  person 
who  suffers  injury  by  reason  of  his  having 
so  left  them  without  proper  safeguards. 
This  is  not  nonfeasance  or  doing  nothing, 
but  it  is  misfeasance,  doing  Improperly.*' 
In  that  case  the  agent  was  held  liable  by  the 
fall  of  a  tackle  block  and  chains  from  an 
iron  rail  suspended  from  the  ceiling  of  a 
room,  which  fell,  for  the  reason  that  the 
agent  had  suffered  them  to  remain  in  such 
a  manner  and  so  unprotected  that  they  fell 
upon  and  injured  the  plaintiff.  In  Bell  v. 
Josselyn,  3  Gray,  809,  63  Am.  Dec.  742,  Met- 
calf,  J.,  said:  '^Assuming  that  he  was  a 
mere  agent,  yet  the  injury  for  which  this  ac- 
tion was  brought  was  not  caused  by  his  non- 
feasance, but  by  his  misfeasance.  Nonfea- 
sance is  the  omission  of  an  act  which  a  per- 
son ought  to  do ;  misfeasance  Is  the  improper 
doing  of  an  act  which  a  person  might  law- 
fully do.  The  defendant's  omission  to  ex- 
amine the  state  of  the  pipes  *  *  *  be- 
fore causing  the  water  to  be  let  on  was  a 
nonfeasance.  But  if  he  had  not  caused  the 
water  to  be  let  on,  that  nonfeasance  would 
not  have  injured  the  plaintiff." 

In  the  inresent  case  the  failure  of  the  en- 
gineer to  comply  with  the  requirements  of 
the  blowpost  law  was  not  doing,  but  the 
running  of  the  train  over  the  crossing  at  a 
high  rate  of  speed  without  giving  the  signals 
required  by  law  was  a  positive  act,  and 
the  violation  of  a  duty  which  both  the  en- 
gineer and  the  railroad  company  owed  to 
travelers  upon  the  highway.  The  engineer 
having  once  undertaken  in  behalf  of   the 
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principal  to  rnn  the  train,  It  was  incmnbent 
upon  him  to  run  it  in  the  manner  prescribed 
by  law ;  and  a  failure  to  comply  with  the  law, 
although  it  InvolTed  an  act  of  omission,  was 
not  an  act  of  mere  nonfeasance,  but  was  an 
act  of  misfeasance.  This  view  is  strength- 
ened by  the  fact  that  the  blowpost  law 
renders  the  engineer  indictable  for  failure  to 
comply  with  its  provisions.  The  allegations 
of  the  petition  were  therefore  sufficient  to 
charge  O'Neal  with  a  positive  tort,  for  which 
the  plaintiff  would  be  entitled  to  bring  her 
action  against  him. 

2.  The  engineer  may  be  sued,  and  the  rail- 
way company  is  also  liable  to  suit,  on  ac- 
count of  his  conduct  Can  the  engineer  and 
the  railway  company  be  Jointly  sued,  when 
the  sole  ground  of  the  liability  of  the  rail- 
way company  is  the  act  of  the  engineer  him- 
self? While  the  case  of  Central  Railway 
Company  v.  Brown,  113  Ga.  414,  38  S.  E.  989, 
84  Am.  St.  Rep.  250,  Is  not  identical  with 
this  case  In  its  facts,  it  Is  controlling  in 
principle.  In  that  case  the  railway  com- 
pany and  a  passenger  were  sued  jointly  for 
an  assault  upon  another  passenger.  In  which 
the  conductor  took  part.  The  liability  of  the 
railway  company  resulted  solely  from  the  act 
of  the  conductor.  It  was  held  that  the  rail- 
way company  and  the  passenger  who  par- 
ticipated with  the  conductor  in  the  assault 
could  be  Jointly  sued.  It  is  unnecessary  to 
add  anything  to  the  reasoning  in  that  case. 
It  is  conclusive  upon  the  question  now  be- 
fore us. 

3.  Suits  against  foreign  railroad  companies 
for  causes  of  action  originating  in  this  state 
must  be  brought  in  the  county  where  the 
cause  of  action  originated,  if  the  company 
has  an  agent  in  that  county.  If  the  foreign 
corporation  is  operating  under  a  domestic 
franchise,  and  there  is  no  agent  in  the  county 
where  the  cause  of  action  originated,  suit  may 
be  brought  In  the  county  of  the  residence  of 
the  company  owning  the  franchise.  But  if 
it  is  not  operating  under  a  domestic  franchise, 
it  has  no  residence  in  this  state,  within  the 
meanhdg  of  Civ.  Code  1885,  §  2334.  If  an  ac- 
tion against  such  a  company  is  instituted  in 
this  state,  it  must  be  brought  in  the  county 
where  the  cause  of  action  originated,  with- 
out reference  to  whether  there  is  an  agent 
in  that  county  or  not.  Hazlehurst  y.  Sea- 
board Air  Line  Ry.,  118  Ga.  858,  45  S.  E.  703; 
Coakley  v.  Southern  Ry.  Co.,  120  Ga.  960, 
48  S.  E.  372.  The  petition  alleges  distinctly 
that  the  cause  of  action  arose  in  the  county 
of  Gwinnett,  and  that  the  company  has  an 
agent  in  that  county.  A  suit  against  the 
company  alone  would  therefore  have  to  be 
brought  in  that  county.  A  suit  against 
O'Neal  alone  would  have  to  be  brought  in 
the  county  of  Fulton.  The  Constitution  de- 
clares that  suits  against  joint  trespassers 
residing  in  different  counties  may  be  tried 
in  either  county.  Olv.  Code  1895,  §  5872. 
Here  we  have  a  joint  liability.  O'Neal 
resides  in  Fulton   county.    The  question  1b 


whether  the  Southern  Railway  Company  has 
such  a  residence  in  Gwinnett  county  that  a 
joint  suit  may  be  maintained  in  that  county 
against  It  and  O'Neal,  who  is  a  nonresident 
of  the  county. 

The  determination  of  this  question  depends 
upon  whether,  under  the  laws  of  this  state, 
the  Southern  Railway  Company  is  a  resi- 
dent of  Gwinnett  county  within  the  mean- 
ing of  the  constitutional  provision  above  re- 
ferred to.  "The  Constitution,  in  fixing  the 
venue  of  suits  against  joint  defendants,  was 
intended  to  be  exhaustive,  and  not  to  leave 
a  hiatus  in  which  the  right  to  bring  a  single 
suit  against  joint  defendants  might  be  lost 
because  of  the  want  of  jurisdiction  to  apply 
the  remedy."  Cox  ▼.  Strickland,  120  Ga. 
104,  47  S.  E.  912.  If  the  Southern  RaU- 
way  Company  ddes  not  reside  In  Gwinnett 
county,  within  the  meaning  of  this  section 
of  the  Constitution,  then  the  railway  com- 
pany and  O'Neal  cannot  be  jointly  sued  in 
that  county.  Neither  can  they  be  jointly 
sued  in  Fulton  county,  for  the  jurisdiction 
depends  not  only  upon  the  residence  of  the 
defendants  in  the  county  where  suit  is 
brought,  but  also  upon  the  residence  of  the 
other  defendant  in  another  county  in  this 
state ;  the  Constitution  declaring  that,  "joint 
trespassers  residing  In  different  counties'* 
may  be  sued  in  either  county.  The  South* 
em  Railway  Company  is  engaged  in  doing 
business  in  this  state,  and  has  agents  located 
here  for  that  purpose,  and  it  is,  so  far  as 
the  right  to  sue  is  concerned,  a  resident  of 
the  state.  Reeves  v.  Southern  Ry.  Co.,  121 
Ga.  561,  49  S.  E.  074.  It  has  a  residence 
in  Gwinnett  county,  so  far  as  the  right  to 
bring  a  suit  against  it  for  a  cause  of  action 
originating  In  that  county  is  concerned. 
Within  the  true  intent  and  spirit  of  the  con- 
stitutional provision,  it  therefore  resides 
in  Gwinnett  county.  So  residing,  it  may 
be  sued  there  alone  on  a  cause  of  action  origi- 
nating in  that  county,  or  it  may  be  there 
sued  jointly  with  other  wrongdoers,  who  are 
also  residents  of  this  state  in  other  counties. 

4.  O'Neal  being  a  resident  of  this  state, 
the  right  to  remove  the  case  to  the  Circuit 
Court  of  the  United  States  depends  upon 
whether  there  is  a  separable  controversy 
between  the  railway  company  and  the  plain- 
tiff. It  is  claimed  that  there  is.  It  is  said 
that  the  railway  company  had  located  two 
warehouses  within  two  feet  of  the  tracks, 
and  that  the  warehouses  obstructed  the 
sound  of  approaching  trains,  and  likewise 
the  view,  and  that  this  was  an  act  of  negli- 
gence on  the  part  of  the  railway  company, 
in  which  O'Neal  did  not  at  all  participate, 
and  this  act  of  negligence  made  a  separable 
controversy  between  the  plaintiff  and  the 
railway  company,  independent  of  O'Neal's 
act  in  failing  to  comply  with  the  blowpost 
law.  We  cannot  concur  in  this  view.  We 
do  not  think  that  the  petition,  properly  con- 
strued, alleges  that  the  manner  in  which 
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the  warehouses  were  constructed  and  located 
was  an  act  of  negligence  on  the  part  "of  the 
railway  company.  It  is  nowhere  in  the 
declaration  distinctly  alleged  as  an  act  of 
negligence.  It  is  in  that  part  which  deals 
with  the  question  of  the  exercise  of  proper 
care  and  diligence  on  the  part  of  the  plain- 
tiffs husband,  and  gives  a  reason  why  he 
was  not  negligent  In  approaching  the  cross- 
ing.  The  location  of  the  warehouses,  and 
the  effect  of  the  warehouses  In  obstructing 
the  sound  and  view  of  an  approaching  train, 
were  alleged  merely  by  way  of  inducement, 
and  not  as  a  ground  of  recovery.  CJonstru- 
ing  the  petition  as  a  whole,  the  plaintiff 
seeks  to  recover  alone  upon  the  negligence 
of  the  railway  company  and  engineer  on 
account  of  the  failure  to  comply  with  the 
requirements  of  the  blowpost  law. 

Since  this  case  was  argued,  the  Supreme 
Court  of  the  United  States,  on  January  2, 
1906,  In  the  case  of  Alabama  Great  Southern 
Ry.  Co.  T.  Thompson,  26  Sup.  Ct  161,  60 
L.  Ed.  — ,  rendered  a  decision  on  the  right 
of  removal  in  a  case  similar  in  many  respects 
to  the  one  now  under  consideration.  We 
have  had  before  us  a  certified  copy  of  the 
opinion  which  was  prepared  by  Mr.  Justice 
Day.  While  the  court  seems  to  have  left 
open  the  question  as  to  whether  it  would 
hold  that  a  suit  against  a  railway  company 
and  an  engineer  upon  facts  similar  to  those 
In  the  present  case  was  properly  brought 
as  a  joint  cause  of  action,  still  it  was  dis- 
tinctly held  that,  in  determining  the  question 
of  removal  to  the  Circuit  Court  of  the  United 
States,  the  cause  of  action  must  be  deemed 
joint  If  the  pleader  in  the  state  court  has 
made  it  joint;  and  that  there  would  then 
be  no  separable  controversy  between  the 
railway  company  and  the  plaintiff  which 
would  authorize  a  removal  of  the  case  to 
the  federal  court  The  petition  in  the  pres- 
ent case  clearly  sets  forth  a  joint  cause  of 
action.  We  have  reached  the  conclusion 
that  under  the  facts  alleged  there  was  a  Joint 
cause  of  action.  It  is  clear,  therefore,  that 
the  case  was  not  removable,  if  we  have  con- 
strued the  i>etition  properly  as  to  the  loca- 
tion of  the  warehouses.  We  do  not  think 
there  was  any  error  in  refusing  to  pass  an 
order  of  removal. 

Judgment  affirmed.  All  the  Justices  Qon- 
curring. 

(124  6a.  723) 

WEBB  T.  HARRIS  et  al. 
(Supreme   Court  of  Georgia.    Jan.   13,   1906.) 
1.  Husband  and  Wife— Sals  to  Husband— 

Valid  iTr. 

A  transfer  by  a  married  woman  to  her 
husband  of  a  bond  for  titles,  upon  the  con- 
sideration that  he  carry  out  her  obligations  ajB 
to  the  payment  of  the  debt  therein  referred  to, 
19  a  sale  by  the  married  woman  of  her  separate 
property,  and  is  invalid,  in  the  absence  of  an 
order  of  the  superior  court  of  her  domicile 
allowing  the  same. 

[Bd.  Note. — For  cases  in  point,  see  voL  26» 
Gent.  Dig.  Husband  and  Wife,  i  722.] 


2.  Subrogation— VoLUNTART  Payment. 

The  payment  by  the  husband  of  the  debt 
referred  to  in  the  bond  for  titles  under  such 
circumstances  is  a  mere  voluntary  payment,  and 
will  not  entitle  him  to  be  subrogated  to  the 
rights  of  the  creditor. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Elbert  County ; 
H.  M.  Holden,  Judge. 

Action  by  A.  G.  Webb  against  C.  P.  Harris, 
administrator,  and  another.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

A.  G.  Webb  brought  an  equitable  petition 
against  Mrs.  Galrdner,  administratrix  of  H. 
R.  Galrdner,  and  C.  P.  Harris,  administrator 
of  Mrs.  M.  M.  Webb,  and  alleged :  Petition- 
er's wife,  the  Intestate  of  the  defendant,  bor- 
rowed from  Mrs.  Bowman  a  certain  sum  of 
money,  and  gave  her  note  for  it,  and  to  secure 
the  payment  of  the  note  made  a  conveyance 
to  Mrs.  Bowman  of  certain  property  in  EI 
berton,  tailing  from  Mrs.  Bowman  a  bond  for 
titie  to  the  property.  Mrs.  Bowman  died, 
and  Tate  qualified  as  her  executor.  Mrs. 
Webb's  note  became  due,  and  she,  being  un- 
able to  pay  it,  assigned  her  bond  for  title  to 
petitioner,  who  paid  the  note.  The  assign- 
ment was  without  any  other  consideration 
than  that  petitioner  should  pay  the  note. 
At  the  time  of  this  payment  the  bond  for  title 
was  lost,  and  the  executor  of  Mrs.  Bowman 
refused  to  make  a  deed  to  petitioner,  but  can- 
celed upon  the  record  the  deed  from  Mrs. 
Webb  to  Mrs.  Bowman,  thus  leaving  title  to 
the  property  in  Mrs.  Webb.  Later  the  bond 
for  titie  was  found,  but  Tate  had  been  dis- 
charged as  executor,  and  could  not  moke 
a  deed  to  petitioner.  After  this  transaction 
Mrs.  Webb  borrowed  a  certain  sum  of  money 
from  Mrs.  Galrdner,  administratrix,  and 
made  her  a  deed  to  the  above  property  to  se- 
cure the  debt,  taking  a  bond  for  title  from 
her.  When  this  note  became  due  Mrs.  Webb 
was  unable  to  pay  it,  and  assigned  this  bond 
for  title  to  petitioner.  Mrs.  Webb  has  died, 
and  her  estate  is  Insolvent  Petitioner  tend- 
ers the  amount  of  the  debt  and  interest  due 
Mrs.  Galrdner,  administratrix,  and  prays: 
(1)  That,  upon  the  payment  of  the  Galrdner 
note,  Mrs.  Galrdner,  administratrix,  be  di- 
rected to  make  him  a  quitclaim  deed  to  the 
premises;  (2)  that  O.  P.  Harris,  administra- 
tor of  Mrs.  Webb,  be  directed  to  reimburse 
petitioner  the  amount  advanced  by  him  to 
Mrs.  Webb  on  the  bond  for  titles,  with  inter- 
est, and  that  his  Judgment  be  a  special  lien 
against  the  property,  superior  to  all  other 
liens  or  debts  against  the  estate,  except  as 
provided  by  law.  When  the  case  was  called 
for  trial.  It  was  agreed  between  the  parties 
that  Mrs.  Galrdner,  administratrix,  had, 
since  the  filing  of  the  petition,  accepted  the 
petitioner's  tender,  and  had  made  him  a 
quitclaim  deed  to  the  property  as  prayed, 
anu  that  the  suit  should  proceed  only  against 
C.  P.  Harris,  administrator  of  Mrs.  Webb. 
By  an  amendment  to  the  petitioner  it  was 
alleged  that  Tate,  executor  of  Mrs.  Bowman, 
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Instituted  suit  on  the  note  of  Mrs.  Webb, 
that  several  payments  on  the  note  were  made 
by  petitioner  before  judgment,  and  that  a 
Judgment  was  rendered  against  Mrs.  Webb 
for  the  balance  due,  which  was  paid  by  pe- 
titioner. At  the  trial  evidence  was  intro- 
duced tending  to  support  the  allegations  of 
the  petition,  and  all  the  evidence  offered  was 
ruled  out,  and  the  petition  dismissed.  To 
these  rulings  the  plaintiff  excepted. 

Geo.  O.  Grogan,  for  plaintiff  in  error.  0. 
P.  Harris,  for  defendants  in  error. 

COBB,  P.  J.  (after  stating  the  foregohig 
facts).  Prior  to  1866  whether  the  wife's 
property  was  her  separate  estate  depended 
upon  marriage  contracts  and  settlements. 
Whenever  there  was  a  separate  estate  created 
for  her  the  law  treated  her  as  a  feme  sole 
as  to  the  property  so  embraced,  but  the  set- 
tlor had  a  right  to  restrict  her  power  over 
the  property  composing  her  separate  estate. 
Ordinarily  she  was  allowed  to  contract  with 
reference  to  her  separate  estate,  but  there 
were  certain  contracts  which  she  was  not 
permitted  to  make.  She  oouid  make  no  con- 
tract of  suretyship,  nor  could  she  assume  the 
payment  of  the  debts  of  her  husband.  A 
sale  of  her  separate  estate  for  the  purpose 
of  paying  her  husband's  debts  was  absolutely 
void,  and  no  contract  of  sale  as  to  her  sepa- 
rate estate  with  her  husband  or  trustee  was 
valid  unless  the  same  was  allowed  by  an  or- 
der of  the  judge  of  the  superior  court  of  the 
county  of'  her  domicile.  Ck)de  1863,  §S  1732- 
1735.  Under  the  married  woman's  act  of 
1866,  which  is  now  a  part  of  the  Constitution 
of  the  state,  the  separate  estate  of  the  wife 
depends,  not  upon  marriage  contracts  and 
settlements,  but  upon  whether  title  to  the 
property  has  passed  into  her.  If  she  owned 
the  property  at  the  time  of  her  marriage,  no 
change  in  the  title  is  effected  by  the  marriage. 
If  she  derives  title  during  coverture,  the  title 
remains  In  her.  So  far  as  her  property  is 
concerned,  no  matter  from  what  source  de- 
rived, she  is  the  owner,  and  the  husband  has 
no  interest  therein  as  the  result  of  the  mar- 
riage. The  law  has  simply  created  a  sepa- 
rate estate  for  the  wife  out  of  all  her  prop- 
erty of  every  character  whatever,  instead 
of  leaving  the  volume  of  her  separate  estate 
to  be  determined  by  contracts  and  settle- 
ments. She  is  a  feme  sole  as  to  her  separate 
estate,  and  may  contract  in  reference  to  the 
same  subject  only  to  the  same  restrictions 
which  were  placed  upon  her  prior  to  the  pas- 
sage of  the  married  womah's  act.  These  pro- 
visions were  for  her  protection,  when  the  ex- 
istence of  her  separate  estate  was  largely 
dependent  upon  the  conduct  of  others,  and 
therefore  her  estate  might  be  large  or  small 
as  they  might  determine,  and  are  still  main- 
tained for  her  protection  when  her  separate 
estate  embraces  all  of  that  which  she  owns. 
As  was  said  by  Judge  Bleckley  in  Humphrey 
V.  Copeland,  54  Ga.  546:  "These  restrictions 
upon  the  wife's  power,  imposed  for  her  own 


benefit  and  protection,  are  perfectly  consistent 
with  the  act  of  1866  and  the  new  Constitu- 
tion, which  simply  secure  to  the  wife  all  her 
property  and  make  it  her  separate  estate. 
She  is  as  much  exposed  to  'the  kicks  and 
kisses,'  especially  to  the  kisses,  of  her  hus- 
band, with  all  as  with  only  a  part  If  the 
husband  and  his  creditors  are  allowed  to 
prey  upon  her  estate  at  all,  it  is  not  likely 
that  they  will  be  the  less  eager  to  digest  it 
because  it  happens  to  be  large.  On  the  con- 
trary, that  would  render  it  all  the  more 
tempting." 

Therefore  a  sale  by  a  wife  in  payment  of 
her  husband's  debts  is  "absolutely  void." 
Civ.  Code,  1895,  §  248a  And  a  contract  of 
sale  by  the  wife  to  the  husband  is  valid  only 
when  allowed  by  an  order  of  the  superior 
court  of  the  county  of  her  domicile.  Civ. 
Code,  1895,  $  2490.  Prior  to  1866  a  deed  to 
a  married  woman  was  ineffectual  to  pass 
title  to  her;  but  where  such  deed  was  made 
either  by  the  husband  or  by  a  third  party,  and 
the  evident  intent  of  the  parties  was  that  the 
property  should  be  the  separate  estate  of  the 
wife,  although  the  title  never  passed  into 
the  wife,  or,  if  passing  into  her,  immediately 
passed  to  the  husband,  he  was  deemed  in 
equity,  although  the  bolder  of  the  legal  title, 
the  trustee  for  the  wife.  Fears  v.  Brooks, 
12  Ga.  195;  Johnson  v.  Hines,  31  Ga.  720-728; 
McQueen  v.  Fletcher,  77  Ga.  444 ;  Follendore 
T.  Follendore,  110  Ga.  359,  862,  35  S.  E.  676. 
In  Booker  v.  WorriU,  55  Ga.  332,  it  was  held 
that  a  husband,  since  the  passage  of  the  mar- 
ried woman's  act  of  1866,  could  make  a  deed 
directly  to  his  wife,  and,  if  a  husband  was  in- 
debted to  his  wife  for  rents  of  her  separate 
estate,  that  such  an  indebtedness  would  be  a 
valuable  consideration  to  support  a  deed  from 
him  to  her.  No  question  was  raised  as  to  the 
necessity  of  an  order  of  the  superior  court  to 
make  valid  such  a  transaction.  When  the 
same  case  came  before  this  court  a  second 
time  (57  Ga.  235),  the  deed  from  the  husband 
to  the  wife  was  treated  as  if  it  were  valid; 
still  no  question  being  raised  as  to  the  neces- 
sity of  an  order  of  the  superior  court  render- 
ing the  transaction  valid.  In  Humphrey  ▼. 
Copeland,  54  Ga.  545,  Judge  Bleckley,  after 
referring  to  these  provisions  of  the  Code,  one 
of  which  makes  void  the  sale  of  the  wife's 
separate  estate  to  the  husband's  creditors  in 
extinguishment  of  the  debt,  and  the  other 
which  declares  invalid  any  sale  by  her  to  her 
husband  made  without  the  sanction  of  the 
Judge  of  the  superior  court,  says:  "Money 
is  clearly  within  the  reason  and  spirit  of 
these  restrictions  upon  the  wife's  power.  Al- 
though the  word  'sale'  does  not,  in  the  letter, 
comprehend  a  transaction  in  which  money 
alone  passes,  yet  the  transaction  itself,  with 
respect  to  its  effect  on  the  wife's  fortune, 
would  be  the  same;  and  that  is  the  thing 
to  be  regarded.  ♦  ♦  ♦  Payment  by  the 
wife  of  the  husband's  debt,  whether  made  in 
money  or  other  effects  belonging  to  her,  Is 
void  if  the  creditor  have  notice  of  her  title* 
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He  acquires  nothing  and  she  loses  nothing. 
And  the  ^ame  rule  applies  where,  with  like 
notice  to  the  creditor,  the  payment  is  made 
by  the  husband  with  her  money,  whether  she 
consents  to  it  or  not.  Under  such  circum- 
stances, her  consent  passes  for  notliing." 

In  Chappell  t.  Boyd,  61  Ga.  662,  it  appear- 
ed that  the  husband  paid  the  wife's  money  on 
his  own  debt  for  land,  and  then  conveyed  the 
land  to  her,  leaving  one-half  of  the  purchase 
money  unpaid,  he  having  only  a  bond  for  ti- 
tles. It  was  held  that  the  wife  was  not  estop- 
ped by  accepting  the  deed  from  suing  the 
vendor  for  her  money,  the  conveyance  from 
her  husband  to  her  never  having  been  allow- 
ed or  approved  by  a  court  of  competent  Juris- 
diction. It  was  also  held  that  the  wife  had 
no  power  to  consent  to  the  application  of  her 
money  to  her  husband's  debts,  nor  to  ratify 
such  application,  even  for  value,  unless  the 
ratification  wa9  approved  by  a  court  of  com- 
petent jurisdiction.  On  the  inability  of  a 
wife  to  ratify  the  appropriation  of  her  money 
to  her  husband's  debts,  see,  also,  Windsor  t. 
Bell,  61  Ga.  671;  Klink  v.  Boland,  72  Ga.  498; 
Smith  V.  Head,  75  Ga.  765.  In  Hood  v.  Per- 
ry, 75  G  a.  310,  it  was  held  that  a  sale  made 
by  a  married  woman  to  her  husband,  when 
the  same  was  not  allowed  by  an  order  of  the 
superior  court  of  the  county  of  her  domicile, 
was  not  only  voidable,  but  void.  See^  also, 
Fulgham  v.  Pate,  77  Ga.  454;  Flannery  v. 
Coleman,  112  Ga.  648,  37  S.  B.  87a  In  nu- 
merouB  cases  a  sale  by  a  husband  to  a  wife, 
when  there  was  no  order  of  court  allowing 
the  sale,  has  been  treated  as  valid.  The  con- 
sideration in  some  of  these  cases  has  been  a 
debt  due  by  the  husband  to  the  wife,  as  it 
was  in  Booker  v.  Worrill,  supra.  In  others 
the  consideration  does  not  appear.  As  illus- 
trations of  this  class  of  cases,  see  Vizard  v. 
Moody,  119  Ga.  921,  47  8.  E.  848,  and  cita- 
tions. In  Moore  v.  Gary,  116  Ga.  28,  42  8. 
B.  258,  it  was  said  that  a  wife  may  be  a  bona 
ilde  purchaser  without  notice  from  her  hus- 
band* and  no  reference  is  made  to  the  necee- 
sity  of  an  order  from  the  Judge  of  the  super- 
ior court.  In  Sirmans  v.  Bush,  61  Ga.  170, 
a  transaction  which  in  effect  amounted  to  a 
sale  of  a  promissory  note,  the  property  of  the 
wife,  to  the  husband,  was  held  to  be  invalid 
tor  the  reason  that  there  was  no  order  of  the 
court  allowing  the  sala  In  Butts  v.  Trice,  69 
Qa.  74,  it  was  held  that  an  agreement  by  a 
wife  to  accept  certain  land  from  her  hus- 
band in  lieu  of  dower  is,  in  effect,  a  sale  by 
the  wife  to  the  husband;  and  some  doubt 
was  expressed  as  to  whether  a  transaction  of 
this  character  could  be  made  valid  even  by 
an  order  of  the  superior  court  In  Comer  v. 
Allen,  72  Ga.  1,  a  mortgage  made  by  a  hus- 
band to  secure  a  debt  due  to  the  wife  was 
held  to  be  valid,  and  was  allowed  to  take 
precedence  over  subsequently  acquired  liens 
of  other  creditors;  and  this,  too,  notwithstand- 
ing the  fact  that  the  debt  was  barred  by  the 
statute  of  limitations  at  the  time  the  mortgage 
vas  given,  and  the  husband  was  in  failing 


circumstances — ^these  facts  not  having  the  ef- 
fect to  render  the  transaction  fraudulent,  but 
being  merely  circumstances  to  be  considered 
in  passing  upon  the  fairness  of  the  trans- 
action. In  Palmer  v.  Smith,  88  Ga.  84, 13  S.  B. 
956,  it  was  held  that,  though  a  conveyance  of 
land  by  a  married  woman  in  payment  of  her 
husband's  debts  was  declared  by  the  statute  to 
be  absolutely  void,  it  was  only  so  as  against 
her,  and  upon  her  election  to  treat  it  as  void; 
coverture  being  a  ^personal  privilege  which  is 
not  available  in  behalf  of  a  stranger  to  her 
title. 

The  foregoing  citations  do  not  by  any 
means  embrace  all  the  decisions  of  this  court 
involving  directly  or  indirectly  the  meaning 
of  the  words  "absolutely  void"  in  the  statute, 
declaring  that  any  sale  of  her  separate  estate 
to  a  creditor  in  payment  of  her  husband's 
debt  shall  be  absolutely  void,  and  the  word 
*'vaUd"  in  the  provision  of  law  which  declares 
that  no  contract  of  sale  of  the  wife  as  to  her 
separate  estate  with  her  husband  or  trustee 
shall  be  valid  unless  allowed  by  an  order  of 
the  superior  court  of  her  domicile.  A  suffi- 
cient number  of  the  decisions,  however,  have 
been  cited  to  Indicate  that  there  is  an  appar- 
ent, if  not  a  real,  conflict  in  the  rulings  in 
reference  to  the  provisions  of  law  above  re- 
ferred to.  There  are  a  number  of  other  de- 
cisions which  follow  either  one  or  the  other 
of  the  lines  of  decisions  above  cited.  Is  the 
conflict  between  the  decisions  real  or  only 
apparent?  Can  they  be  reconciled  upon-  any 
underlying  principle?  If  the  case  of  Booker 
T.  Worrill,  supra,  and  the  cases  which  follow 
it  be  restricted  to  the  exact  questions  which 
were  before  the  court,  they  simply  establish 
that  since  the  married  woman's  act  of  1866 
a  deed  from  a  husband  to  a  wife  passes  the 
legal  title  into  the  wife,  and  that  the  inter- 
vention of  a  trustee  is  no  longer  necessary 
for  this  purpose.  The  legal  title  passes 
immediately.  Whether  the  transaction  be 
complete,  and  the  legal  title  shall  remain 
in  the  wife  or  be  revested  in  the  husband, 
depends  upon  whether  the  transaction  be- 
tween the  husband  and  the  wife  is  thereafter 
confirmed  by  a  prop^  order  of  the  superior 
court  The  title  passes,  but  the  transaction 
Is  in  an  inchoate  condition  until  the  Judge 
approves  the  same ;  that  is,  the  wife  becomes 
the  owner  of  the  property,  but  her  ownership 
is  provisional  only.  If  the  Judge  of  the 
superior  court  refuses  to  approve  the  sale, 
then  the  conveyance  is  set  aside  and  the  title 
revests  in  the  husband.  In  Chappell  v.  Boyd 
supra,  it  was  held  that  where  a  deed  was 
made  by  the  husband  to  the  wife,  she  was 
not  the  absolute  owner  of  the  property  until 
tbe  transaction  was  approved  by  the  proper 
court  "Such  title  as  vested  in  her  is  pro- 
visional, and  dependent  upon  future  allow- 
ance and  ratification  by  the  court  having 
competent  Jurisdiction." 

As  between  the  husband  and  the  wife,  the 
title  of  the  wife  is  provisional  only,  and  the 
transaction  is  subject  to  repudiation  at  hec 
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Instance  upon  application  to  a  court  of  com- 
petent Jurisdiction.  But  until  the  transaction 
is  set  aside  and  the  provisional  title  in  the 
wife  Is  takea  away  and  revested  In  the 
husband,  the  wife  is  the  owner  of  the  proper- 
ty so  far  as  the  husband,  and  those  claiming 
under  him  are  concerned.  She  may  apply 
to  the  superior  court  at  any  time  for  an 
order  approving  the  transaction,  or  for  an 
order  setting  it  aside.  But  this  Is  a  personal 
privilege,  not  available  in  behalf  of  a  stranger 
to  her  title.  It  may  be  exercised  by  her,  but 
as  to  those  who  are  strangers  the  provision- 
al transaction  between  the  husband  and  wife 
stands  as  the  completed  transaction  until  set 
aside  by  an  order  of  a  court  of  competent 
jurisdiction  upon  application  by  a  proper 
person.  For  this  reason,  where  a  wife  holds 
title  by  virtue  of  a  conveyance  of  her  hus- 
band, although  never  allowed  by  an  order  of 
court,  she  may  interpose  a  claim  upon  proper- 
ty levied  upon,  and  may  take  any  other  steps 
the  law  authorizes  an  owner  of  property  to 
take  to  protect  it  in  the  hands  of  the  owner. 
Simply  because  her  title  is  provisional,  it 
is  no  less  a  title,  and  this  would  not  Justify 
third  persons  in  depredating  upon  it»  and  she 
may  protect  her  provisional  title  In  the  same 
way  that  any  one  is  allowed  to  protect 
property  to  which  they  hold  absolute  title. 
It  is  to  be  kept  In  mind  that,  when  husband 
and  wife  deal  with  each  other  in  reference 
to  the  separate  estate  of  the  wife,  one  party, 
the  hnaband,  has  full  capacity  to  contract, 
and  the  capacity  of  the  other  party,  the  wife, 
Is  restricted.  A  distinction  between  trans- 
actions where  the  husband  conveys  to  the 
wife,  and  where  the  wife  conveys  to  the 
husband,  grows  out  of  this  fact  If  the  hus- 
band conveys  his  property  to  his  wife,  he 
cannot  afterwards  have  the  same  set  aside, 
except  under  those  circumstances  where  any 
person  would  be  allowed  to  rescind  the  trans- 
action. As  long  as  the  wife  or  some  one 
claiming  under  her,  having  a  right  to  raise 
an  objection  to  the  transaction,  does  not 
move,  the  matter  stands  so  far  as  the  husband 
is  concerned.  On  the  other  hand.  If  the 
wife  conveys  to  the  husband,  she  has  the 
right  to  elect  either  to  apply  to  the  superior 
court  for  an  order  making  absolute  her  title, 
which  is  only  provisional,  or  she  may  repudi- 
ate the  transaction  altogether.  If  she  desires 
the  title  to  be  made  complete,  an  order  of  the 
superior  court  Is  essential.  If  she  desires 
to  repudiate  the  transaction,  nothing  Is  need- 
ed except  an  act  of  repudiation  on  her  part 
Until  the  sale  Is  approved  by  the  superior 
court,  the  husband  deals  with  the  property 
as  his  own  at  his  risk,  and  pays  out  money 
at  his  peril.  The  facts  of  the  case  of  Flan- 
nery  v.  Coleman,  supra,  furnish  an  Illustra- 
tion of  the  application  of  this  rule  In  regard 
to  such  transactions.  In  that  case  there  was 
a  conveyance  by  the  husband  to  the  wife, 
and  also  a  conveyance  by  the  wife  to  the 
husband.  The  conv^ance  by  the  husband 
to  the  wife  had  never  been  approved  by  an 


order  from  the  superior  court,  but  the  wife 
was  allowed  to  maintain  the  position  of  an 
owner  of  the  property,  and  stand  upon  the 
title  which  the  husband  had  given  hev,  while 
she  was  allowed  to  repudiate  a  subsequent 
conveyance  from  her  to  the  husband  of  the 
same  property  upon  the  ground  that  It  had 
never  been  approved  by  an  order  of  the  judge 
of  the  superior  court  That  was  a  claim 
case.  The  wife  was  the  claimant  Her  title 
depended  upon  a  deed  from  her  husband. 
The  plaintiff  In  execution  depended  upon  a 
subsequent  deed  from  the  wife  to  the  hus- 
band. The  wife  was  allowed  to  repudiate 
the  latter  deed,  and  her  claim  was  sustained 
by  the  title  obtained  by  the  first  deed*  which 
was  a  deed  from  the  husband  In  a  transaction 
which  had  never  been  approved  by  any  court. 
If  the  transaction  between  the  husband 
and  the  wife  in  the  present  case  was  a  sale, 
then  the  case  Is  to  be  determined  by  the  ap- 
plication of  the  principles  above  referred  to. 
If  It  was  a  gift,  of  course,  the  husband  would 
obtain  a  good  title  to  the  property  of  the 
wife  involved  in  the  transaction.  Civ.  Code 
1895,  §  2490;  Cain  v.  Ligon,  71  Ga.  692,  51 
Am.  Rep.  281.  But  the  transaction  was  a 
sale.  The  assignment  of  the  bond  for  title 
was  in  the  following  language :  "For  $1,100, 
the  same  being  for  value  received,  I  hereby 
transfer  the  within  bond  for  titles  In  fee 
simple  to  my  husband,  A.  Q.  Webb,  he  to 
fulfill  my  obligation  in  the  within  bond. 
This  1st  day  of  November.  1896."  If  this  as- 
signment Is  looked  to  alone,  It  Is  clear  that 
the  transaction  was  a  sale.  It  is  not  only 
stated  to  be  for  value  received,  but  the  con- 
sideration received  is  set  forth  in  dollars  and 
cents.  The  petition  avers  that  there  was  no 
other  consideration  than  the  agreement  of  the 
plaintiff  to  carry  out  the  obligation  of  his 
wife  as  to  the  payment  ^f  the  money  evi- 
denced by  the  note.  It  is  sufficient  to  say 
that  there  was  no  evidence  to  support  this 
allegation.  But,  even  If  the  allegation  be 
taken  as  true,  the  husband  agreed  to  pay  the 
note  of  Mrs.  Bowman,  which  was  a  liability 
on  the  wife  binding  her  separate  estate.  The 
consideration  of  the  transaction  thus  moving 
to  the  wife  was  valuable;  that  Is,  when  the 
contract  of  the  husband  was  performed,  she 
would  be  relieved  from  a  liability  which  she 
had  undertaken  and  which  was  binding  upon 
her.  Mrs.  Webb's  interest  in  the  land  rep- 
resented by  the  bond  for  titles  was  her  sepa- 
rate estate.  No  sale  to  her  husband  of  her 
Interest  In  the  land  represented  by  the  bond 
for  titles  would  be  valid  without  an  order 
of  the  superior  court  allowing  the  sale.  The 
title  of  the  husband  and  his  right  to  use  the 
property  and  deal  with  It  as  his  own  was,  so 
far  as  he  was  concerned,  dependent  upon  an 
order  of  the  superior  court  approving  the 
transaction.  If  the  husband  upon  the  faith 
of  this  assignment  had  paid  the  debt  to  Mrs. 
Bowman,  or  her  legal  representative,  and 
surrendered  the  bond  for  titles,  and  obtained 
a  conveyance  to  himself,  and  the  wife  had 
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been  compelled  to  go  Into  equity  to  cancel 
this  conveyance,  it  might  be  that  a  court  of 
equity  would  compel  her  to  do  equity ;  that 
is,  to  repay  to  the  husband  the  balance  of  the 
purchase  money  which  he  had  paid.  But 
this  was  not  done.  The  husband  attempted 
to  do  this,  but  on  account  of  the  loss  of  the 
bond  for  titles  the  executor  of  Mrs.  Bowman 
refused  to  make  him  a  deed.  Instead  of 
establishing  a  copy  of  the  bond  for  titles  and 
insisting  upon  the  conveyance  to  him  by  the 
executor,  he  permitted,  even  If  he  did  not 
request,  the  executor  to  cancel  the  security 
deed  upon  the  record  and,  when  this  was 
done,  by  force  of  the  statute  applicable  In 
such  cases  the  title  to  the  property  Immedi- 
ately veflted  in  his  wife.  Civ.  Code  1895, 
§  2774.  He  was  not  required  to  do  this. 
This  was  his  voluntary  act. 

The  question  now  Is  whether  a  court  of 
equity  will,  at  the  Instance  of  the  husband 
after  the  death  of  the  wife,  make  valid  the 
transaction  between  the  husband  and  the 
wife,  made  during  the  lifetime  of  the  latter, 
which  the  husband  knew  was  invalid,  and 
which  the  husband  by  his  own  act  has  prac- 
tically set  aside.  The  legal  representative  of 
the  wife's  estate  simply  stands  upon  the  legal 
title  which  was  In  his  Intestate  at  the  time 
of  her  death.  The  legal  representative  of  the 
wife  might  have  had  a  right  to  repudiate  the 
transaction,  but  no  act  of  repudiation  on  his 
part  was  necessary.  The  transaction  was 
at  an  end  by  the  conduct  of  the  husband. 
The  legal  title  was  again  In  the  wife,  and 
there  for  the  reason  that  the  husband  had 
seen  fit  to  give  the  matter  a  direction  which 
brought  about  that  result  The  transaction 
not  having  been  approved  by  an  order  of  the 
superior  court  at  the  time  that  the  husband 
paid  the  amount  due  Mrs.  Bowman,  he  paid 
at  his  peril-  He  could  have  taken  an  assign- 
ment of  her  claim  against  his  wife,  to  be 
used  In  the  event  either  the  wife  repudiated 
the  transaction,  or  the  superior  court  upon 
application  refused  to  confirm  the  sale.  If 
he  had  taken  a  transfer  of  the  note  at  the 
time  of  the  payments  on  the  note,  or  If  he 
had  taken  a  transfer  of  the  judgment  at  the 
time  he  paid  the  judgment,  of  course,  his 
status  would  have  been  entirely  different 
But  he  paid  the  note  and  he  paid  the  judg- 
ment each  of  which  was  canceled  by  the  pay- 
ment, at  a  time  when  he  was  under  no  legal 
or  moral  obligation  to  pay  either.  In  a 
transaction  like  this,  where  the  husband 
deals  with  the  wife  In  reference  to  her  sepa- 
rate estate,  the  husband  should  promptly  ap- 
ply to  the  superior  court  of  the  county  of  the 
wlfe*8  domicile  for  an  order  confirming  the 
transaction,  and  should  not  deal  with  the 
property  as  his  own,  nor  pay  out  money  on 
the  faith  of  the  transaction  until  the  same 
has  been  confirmed  by  the  court.  In  every 
transaction  between  husband  and  wife  which 
amounts  to  a  sale,  there  Is  Involved  a  sale 
of  the  separate  estate  of  the  wife.  If  land 
of  the  husband  be  conveyed  to  the  wife  for  a 


consideration,  the  consideration,  whatever 
it  be,  money,  property,  or  a  chose  In  action. 
Is  the  separate  state  of  the  wife.  Hence  It 
follows  that  in  every  case  of  sale  between 
husband  and  wife,  there  must.  In  order  to 
render  the  transaction  valid  and  complete  as 
between  them,  be  an  order  of  the  superior 
court  approving  the  transaction,  at  least  so 
far  as  the  wife's  property  involved  Is  concerned. 

The  payments  on  the  note  and  judgment 
by  the  husband  in  the  present  case  were  vol- 
untary payments.  It  was  not  claimed  that 
the  evidence  made  out  a  case  of  conventional 
subrogation.  We  do  not  think  that  under 
all  the  circumstances,  a' case  of  legal  subro- 
gation has  been  established.  In  this  con- 
nection, see  Wllklns  v.  Gibson,  113  6a.  81, 
88  S.  E.  374,  84  Am.  St  Rep.  204. 

Judgment  affirmed.  All  the  Justices  ccm- 
cnr. 


(124  Qa.  596) 
GEORGIA  R.  &  BANKING  CO.  v.  WRIGHT, 

Comptroller  General,  et  al. 
(Supreme    Court    of    Georgia.    Jan.   9,    1906.) 

L  Judgment  —  Estoppel  —  Matters  Con- 
cluded. 

In  a  suit  In  equity  in  the  Circuit  Court  of 
the  United  States,  A.  and  B.  were  nominally 
codefendants,  though,  in  reality,  B.'s  interests 
were  adverse  to  those  of  A.  and  identical  with 
those  of  the  plaintiff.  Judgment  was  rendered 
for  the  plaintiff,  whereupon  A.  notified  his  co- 
defendant  to  join  in  an  appeal.  This  B.  de- 
clined to  do,  expressing  himself  as  content  with 
the  decree  rendered ;  and  A.  then  took  an  order 
allowing  him  to  sever  and  appeal  alone.  On 
final  trial  in  the  United  States  Supreme  Court 
the  judgment  of  the  trial  court  was.  reversed  and 
the  original  bill  dismissed ;  that  in  a  subsequent 
action  by  B.  against  A.,  growing  out  of  the  same 
cause  of  action  in  the  state  courts,  B.  was 
estopped  to  set  up  any  matter  which  was  or 
might  have  been  pleaded  by  him  in  his  own 
substantial  interest  in  the  federal  court 

2.  Same— Enjoining  Collection  op  Taxes.  • 

A  suit  to  enjoin  the  collection  of  taxes  for 
one  year  is  no  bar.  to  a  suit  to  enjoin  similar 
taxes  for  another  year.  This  is  so  because  the 
taxes  for  each  year  constitute  a  separate  cause 
of  action.    (Lumpkin,  J.,  dissenting.) 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  S  1115.] 

3.  Same. 

If  there  is  any  estoppel  by  judgment  at 
all  in  this  case,  under  the  pleadings  and  decree 
in  the  record  from  the  federal  court,  it  extends 
not  alone  to  the  tax  of  one  year,  but  to  the 
taxability  of  the  stock.  Under  the  pleadings 
and  evidence  before  it  and  the  prayers  of  the 
bill,  the  decree  of  the  Circuit  Court  of  the  United 
States  contained  tiie  following:  "It  is  further 
ordered  and  adjudged  that  the  said  William  A. 
Wright,  Comptroller  General,  is  without  any 
authority  of  law  to  undertake  to  collect  taxes 
upon  said  shares  of  stock,  and  is  not  authorized 
as  Comptroller  General  so  to  do,  and  he  is  here- 
by perpetually  enjoined  from  issuing  any  ex- 
ecution or  taking  any  steps  to  collect  said  taxes 
upon  said  shares  of  stock,  and  that  the  said 
Georgia  Railroad  &  Banking  Company  is  en- 
joined from  making  any  return  of  said  shares 
of  stock  for  the  purpose  of  taxation,  or  from 
paying  any  taxes  thereon,  or  doing  any  act  or 
thing  recognizing  liability  of  said  shares  of 
stock  to  be  taxed."    This  was  the  decree  re- 
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Tcrsed  by   the  Supreme  Court  of  the  United 
States.    (Per  Lumpkin,  J.) 
4.  Taxation  —  Stock  in  Foreign  Railboad 
cobpobation. 

The  case  of  Wright  y.  Southwestern  R,  Go.f 
64  Ga.  788,  announced  as  the  law  of  this  state 
that  the  situs  of  stock  in  a  foreign  railroad 
corporation  whose  road  was  located  outside  of 
Georgia  was  in  the  state  where  the  road  was 
located,  and  that  therefore  the  stock  was  not 
taxable  in  this  state.  That  case  was  of  binding 
statutory  effect  until  the  passage  of  the  act 
approved  October  20,  1885,  which  gave  such 
stock  a  situs  for  purposes  of  taxation  In 
Georgia. 
6.  Statutes— Titles. 

Under  the  title  "An  act  to  provide  for  the 
correct  returns  of  the  property  in  this  state 
for  the  purpose  of  taxation,  and  for  other  pur- 
poses*' (Acto  1884-85,  p.  SO)  the  General  Assem- 
bly could  constitutionally  enact  that  certain 
specified  objects  should  be  considered  personal 
property  for  the  purpose  of  taxation. 

6.  Same— Codification  ~  Omission  o»  Stat- 
ute. 

The  failure  of  the  compilers  of  the  Code  of 
1895  to  embrace  therein  the  provisions  of  the 
act  of  1885  (Acts  1884-85,  p.  80)  referred  to  in 
the  third  headnote  did  not,  in  the  absence  of 
conflicting  statutes  in  that  Code,  amount  to  a 
repeal  by  implication  of  the  portion  of  the  act 
referred;  and  that  portion  of  the  act  is  still 
the  law  of  Georgia. 

7.  Constitutional    Law  — Equal    Pboteo- 

TION. 

The  failure  of  the  taxing  authorities  to 
directly  tax  shares  of  stock  in  domestic  cor- 
porations whose  property  is  located  in  Georgia 
as  property  in  the  hands  of  the  shareholders 
(the  corporate  property  being  taxed  Instead), 
while  at  the  same  time  levying  a  direct  tax 
upon  shares  of  stock  in  foreign  corporations 
whose  property  is  outside  the  state  belonging 
to  citizens  of  (Georgia,  is  not  a  denial  to  the 
holder  of  the  foreign  shares  of  the  equal  pro- 
tection of  the  laws. 

8.  Same. 

It  is  not  in  this  case  necessary  to  deter- 
mine whether  shares  of  stock  in  a  domestic 
corporation  in  the  hands  of  a  stockholder  are 
required  to  be  taxed  as  such  in  order  to  comply 
with  the  uniformity  clause  of  the  Constitution. 
Nor  is  it  necessary  to  determine.  If  domestic 
shares  are  taxable,  whether  it  would  be  double 
taxation  to  assess  them  for  taxation  in  the 
hands  of  the  shareholder  and  also  include  them 
in  the  return  made  by  the  president  of  the 
corporation  as  required  by  law. 
0.  Taxation— -CoBPOBATS    Stock  —  Unifobm- 

ITY. 

All  property  in  the  state,  not  exempt  under 
the  Constitution,  must  be  taxed.  Stock  in  cor- 
porations is  property.  When  the  corporate 
property  is  in  Georgia,  a  tax  upon  it  is  in  effect 
a  tax  also  upon  the  stock.  When  the  corporate 
property  is  outside  the  state  and  cannot  be 
taxed,  and  the  stock  is  held  by  a  citizen  of 
(^eorgia,  the  stock  must  be  directly  taxed  as 
the  property  of  the  citizen.  This  is  not  a  vio- 
lation of  the  constitutional  provision  that  "all 
taxation  shall  be  uniform  upon  the  same  class 
of  subjects,  and  ad  valorem  on  all  property 
subject  to  be  taxed  within  the  territorial  limits 
of  the  authority  levying  the  tax,  and  shall  be 
levied  and  collected  under  general  laws.*'  (Per 
Candler,  J.) 

10.  Constitutional  Law  — Equal  Pboteo- 
tion— Findings, 

The  court  below  was  fully  authorized  to 
find  that  in  the  administration  of  the  law  the 
policy  of  the  state  was  not  such  as  to  deny  to 
the  plaintiff  in  error  the  equal  protection  ox  the 
lawi. 


11.  Taxation  —  Assessment    of    Omitted 
Pbopebtt— Statutes— Co  nstbuctio  n  . 

The  sections  of  the  Political  Code  which 
prescribe  the  steps  to  be  taken  by  the  Comp- 
troller General  in  the  event  of  the  failure  of 
individuals  or  corporations  to  make  returns  for 
taxation  are  not  restricted  to  cases  where  no 
return  whatever  is  made,  but  apply  equally  to 
cases  where  property  owned  by  the  citizen  and 
subject  to  taxation  is  withheld  from  the  return. 

12.  Same  —  Acceptance  of  Incomplete  Re- 

TUBN. 

The  acceptance  by  the  Comptroller  General 
of  a  return  from  which  taxable  property  of  the 
citizen  has  been  omitted  does  not  bar  the  state 
of  its  right  subsequently  to  proceed  against  the 
delinquent  for  the  tax  due  on  the  omitted  prop- 
erty. 

13.  Same-^enebal  Scheme  of  Assessment* 
Constitutionality. 

The  Georgia  scheme  of  taxation  requires 
the  citizen  to  know  what  property  owned  by 
him  is  subject  to  taxation  and  contemplates  that 
he  will  disclose  it  fully  to  the  taxing  officer. 
Every  opportunity  in  the  way  of  notices,  pro- 
test, hearing,  and  arbitration  is  afforded  him 
to  correct  any  mistake  of  that  officer  and  to 
obtain  exact  and  even  justice.  To  the  defaulter 
no  ''machinery"  is  furnished  for  the  correction 
of  his  own  error.  He  is  entitled  to  no  notice, 
hearing,  or  arbitration;  but  the  officer  is  re- 
quired, from  the  best  information  obtainable, 
to  ascertain  the  value  of  the  property  and  assess 
it  accordingly.  This  scheme  of  taxation  is  not 
unconstitutional. 

14.  Same— Assessment. 

It  does  not  appear  that  the  Comptroller 
General,  who,  in  arriving  at  the  value  of  the 
property  taxed,  was  only  obliged  to  proceed 
upon  "the  best  information  he  could  procure,** 
made  an  excessive  assessment. 

16.  Same— Omission  of  Pbopebtt  fbom  Rs- 
TUBN— Knowledge  of  Offioeb. 

The  fact  that  the  plaintiff  in  error  made 
annual  statements  showing  its  ownership  of  the 
stock  sought  to  be  taxed,  and  that  these  state- 
ments were  accessible  to  the  Comptroller  Gen- 
eral, does  not  bar  the  right  of  the  state  to 
collect  the  tax  on  the  stock  for  the  years  when 
it  was  not  returned. 

15.  Same— Intebest  on  Taxes. 

Until  the  passage  of  the  act*  approved 
November  11,  1889  (Laws  1880,  p.  81),  taxes 
did  not  bear  Interest  in  this  state. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  4S, 
Cent  Dig.  Taxation,  §  981.] 

17.  Same— FoBM  of  Assessment. 

The  assessments  made  showed  on  their  face 
every  jurisdictional  fact  necessary  to  authorize 
the  Comptroller  General  to  proceed  thereunder. 

18.  Same— Retubn. 

A  statement  made  to  the  taxing  officer  "for 
the  purpose  of  furnishing  the  office  of  the 
Comptroller  General  with  information  souj^ht 
by  said  office,  and  not  for  the  purpose  of  making 
a  return  of  property  for  state  taxation,"  cannot 
be  treated  as  in  any  sense  a  return. 

19.  Limitation  of  Action— Constbuotion  of 
Statute. 

Section  3777  of  the  Civil  Code  of  1895, 
providing  a  bar  for  the  state  in  certain  cases 
when  the  citizen  would  under  like  circum- 
stances be  barred,,  is  in  derogation  of  the  com- 
mon law  and  of  the  right  of  the  state  to  exer- 
cise its  sovereign  power  of  taxation,  and  should 
be  strictly  construed. 

20.  Equity— Laches— Enjoining  Action  at 
Law. 

Section  8775  of  the  Civil  Code  of  1895,  pro- 
viding an  equitable  bar  in  cases  where  "from 
the  lapse  of  time  and  laches  of  the  complainant, 
it  would  be  inequitable  to  allow  a  party  to  en- 
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force  his  legal  rights,''  is  not  ayailable  to  a 
complainant  in  an  equitable  proceeding  to  en- 
Join  the  enforcement  of  a  purely  legal  right. 

21.  Limitation  o»  Actions— Taxes. 

A  tax  is  not  a  debt  in  the  sense  that  it  will 
be  barred  by  a  statute  of  limitations  against 
"actions  upon  open  account,  or  for  the  breach 
of  any  contract  not  under  the  hand  of  the 
party  sought  to  be  charged,  or  upon  any  im- 
plied assumpsit  or  undertaking." 

22.  Taxation  —  Lien  fob  Taxes  —  Bnfobos- 

HENT— LiMITATIO  N . 

The  act  of  1887  (Pol.  Code  1895,  §§  890, 
891),  when  construed  as  a  whole,  provides  a 
statute  of  limitation  against  the  right  of  the 
state  and  its  subordinate  public  corporations  to 
enforce  a  lien  for  taxes.  Such  a  lien  is  barred, 
not  only  by  a  failure  to  have  the  proper  entries 
made  on  the  tax  execution  and  recorded  as 
required  by  the  act,  but  also  by  a  failure  to 
issue  the  tax  execution  within  seven  years 
from  the  date  that  such  execution  may  be  law- 
fully issued.  The  lien  of  the  state  or  Its  sub- 
ordinate public  corporations  is  to  this  extent 
placed  by  the  act  above  referred  to  fully  under 
the  operation  of  the  "dormant  judgment  act** 
(Candler,  J.,  dissenting.) 
2S.  Same. 

Sections  890  and  891  of  the  Political  Code 
of  1895  interpose  a  bar  to  the  enforcement  of 
claims  for  taxes  only  after  they  have  been 
placed  in  execution,  and  do  not  apply  to  the 
state's  daim  for  taxes  before  an  execution  has 
been  issued.  (Per  Candler,  J.) 
24.  Same— iNTEBBUPTioN  of  Stattttb. 

The  statute  of  limitations  does  not  run 
against  the  state  during  the  time  that  the  Comp- 
troller General  was  enjoined  by  the  federal 
court  from  issuing  any  executions  for  taxes  on 
the  stock  in  dispute. 
(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Conrt,  Fulton  Coun- 
ty: J.  T.  Pendleton,  Judge. 

Suit  by  tbe  Georgia  Railroad  &  Banking 
Company  against  William  A.  Wrfght,  as 
Comptroller  General,  and  others,  to  enjoin 
the  enforcement  of  executions  issued  for 
delinquent  taxes.  There  was  judgment  for 
defendants,  and  plalntlflP  brings  error.  Af- 
firmed. 

By  an  act  approved  February  27,  1875 
(Acts  1875,  p.  235),  the  General  Assembly 
authorized  the  Georgia  Railroad  &  Banking 
Company  and  the  Central  Railroad  &  Bank- 
ing Company  of  Georgia  to  become  purchasers 
of  the  Western  Railroad  of  Alabama,  its 
property  and  franchises,  or  any  part  there- 
of, at  any  sale  of  the  property  that  might 
be  had  ii^  Georgia  or  Alabama,  or  both;  the 
act  providing  that  the  companies  mentioned 
"may  hold  the  title  to  the  same  under  their 
existing  corporate  capacities,  or  may  acquire 
and  hold  stock  in  the  present  Western  Rail- 
road Company  of  Alabama,  or  any  new  corpo- 
ration that  shall  be  organized  to  take  the 
place  of  the  same."  Under  this  act  the  two 
railroad  companies  referred  to  purchased  on 
September  1,  1875,  each  an  undivided  one-half 
Interest  in  fee  of  the  property  and  franchises 
of  the  Western  Railroad  Company  of  Ala- 
bama. On  May  7,  1881,  the  Georgia  Railroad 
&  Banking  Company  leased  to  William  M. 
Wadley  and  assigns  all  of  its  interest  In 
the   Western   Railroad  of   Alabama   for   a 


period  of  99  years  from  April  1,  1881,  "and 
he  and  his  assigns  have  remained  in  posses- 
sion thereof  ev«  since,  and  have,  to  the  ex- 
clusion of  [the  Georgia  Railroad  &  Banking 
Company],  controlled,  managed  and  used 
said  railroad  and  its  franchises  and  received 
all  the  gross  earnings  of  said  half  Interest; 
have  paid  one  half  of  the  operating  expenses, 
taxes,  and  other  fixed  charges;  and  have  re- 
tained for  themselves  a  half  of  the  net 
earnings,  when  there  were  any  net  earnings.*' 
In  October,  1882,  the  two  railroad  companies 
[which,  for  convenience  will  l>e  called  the 
Georgia  and  thd  Central  Railroads],  acting 
In  concert,  procured  their  Incorporation 
under  the  laws  of  Alabama  as  the  Western 
Railway  of  Alabama;  and  the  Georgia  Rail- 
road made  a  deed  to  the  new  corporation 
conveying  all  of  Its  interest  In  the  railroad 
properties  already  mentioned.  The  Western 
Railway  of  Alabama  was  eventually  capital- 
ized at  $3,900,000,  and  one-half  of  the  stock, 
or  15,000  shares,  was  Issued  to  the  Georgia 
Railroad.  William  A.  Wright,  Comptroller 
(jreneral  of  Georgia,  early  in  the  year  1905 
made  a  demand-  upon  the  (Georgia  Railroad 
for  taxes  on  these  15,000  shares  of  stock  for 
each  of  the  years  from  1883  to  1904,  Inclusive, 
with  Interest  on  the  tax  of  each  year  fi*om 
December  20th  of  that  year  at  the  rate  of  7 
per  cent  per  annum;  the  aggregate  of  the 
principal  of  the  taxes  demanded  being  $125,- 
974.  The  demand  was  refused,  whereupon 
the  Comptroller  General  Issued  22  executions, 
aggregating  the  amount  mentioned,  and 
placed  them  In  the  hands  of  Nelms,  sheriff 
of  Fulton  county,  for  levy.  The  present 
suit  arises  upon  the  petition  of  the  Georgia 
Railroad  to  enjoin  the  enforcement  of  the 
executions  or  the  collection  of  the  tax  on 
its  stock  in  the  Western  Railway  of  Alabama 
for  the  years  mentioned.  The  petition  and 
the  amendments  thereto  are  voluminous,  and, 
together  with  the  answer  of  the  defendants, 
present  a  large  number  of  points  for  adjudi- 
cation. In  the  interest  of  brevity  these 
points  will  not  be  enumerated  at  this  stage 
of  the  discussion,  but  will  be  taken  up  and 
disposed  of  seriatim.  The  trial  court  denied 
an  injunction,  and  the  plaintiff  excepted. 

Jos.  B.  &  Bryan  Gumming,  Alex  C.  King,  Jos. 
R.  Lamar,  and  Sanders  McDanlel,  for  plain- 
tiff In  error.  Jno.  C.  Hart,  Atty,  Gen.,  Boy- 
kin  Wright,  and  Hoke  Smith,  for  defendants 
In  error. 

CANDLEIR,  J.  (after  making  the  foregoing 
statement)  1.  Shortly  after  the  lease  by  the 
Georgia  Railroad  to  Wadley  was  made  It 
was  assigned  to  the  Louisville  &  Nashville 
Railroad  Company,  which  subsequently  be- 
came the  sole  lessee  of  the  Western  Railway 
of  Alabama;  and  in  1899  the  Atlantic  Coast 
Line  Company  acquired  a  half  interest  in 
the  lease.  Under  the  terms  of  the  lease 
the  lessee  companies  were  bound  to  pay 
all  taxes  that  might  be  collectible  from  the 
lessors.    In  August,  1901,  the  Louisville  & 
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Nashville  Railroad  Company  and  the  Atlantic 
Cost  Line  Company,  citizens,  respectively, 
of  Kentucky  and  Virginia,  filed  in  the  United 
States  Circuit  Court  for  the  Northern  District 
of  Georgia  a  bill  in  equity  against  Wright, 
Comptroller  General,  and  the  Georgia  Rail- 
road &  Banking  Company,  reciting  that  the 
Comptroller  General  had  demanded  of  the 
Georgia  Railroad  taxes  upon  its  15,000  shares 
of  stock  in  the  Western  Railway  of  Alabama 
for  the  year  1900;  that  under  the  lease  to 
them  the  lessee  companies,  and  not  the 
Georgia  Railroad,  would  have  to  pay  the  tax 
if  It  were  collected;  that  under  the  laws  of 
Georgia  the  shares  in  question  were  not  sub- 
ject to  taxation;  and  praying  that  the  Comp- 
troller General  be  enjoined  from  collecting, 
and  the  Georgia  Railroad  from  paying,  the 
tax  demanded.  On  the  hearing  before  the 
Judge  of  the  Circuit  Court  an  injunction  was 
granted.  116  Fed.  669.  The  Comptroller 
General,  desiring  to  appeal  the  case,  served 
on  his  codefendant,  the  Georgia  Railroad, 
the  following  written  notice:  "A  decree 
having  been  entered  in  the  above-stated  case 
against  the  defendants,  and  William  A. 
Wright,  Comptroller  General,  one  of  the  de- 
fendants, desiring  to  appeal  to  the  Circuit 
Court  of  Appeals,  you  as  a  codefendant  there- 
in are  hereby  respectfully  notified  to  appear 
and  Join  in  the  appeal."  Service  of  this 
notice  was  acknowledged,  and  the  reply  made 
thereto  that  "defendant  hereby  refuses  to 
Join  In  said  appeal,  being  content  with  the 
decree  rendered  In  said  cause."  An  order 
was  then  taken  by  the  Comptroller  General  per- 
mitting him  to  make  the  appeal  alone,  and 
this  was  a<Scordlngly  done.  The  Circuit  Court 
of  Appeals  (117  Fed.  1007.  54  C.  C.  A.  672) 
affirmed  the  decision  of  the  Circuit  Court, 
and  the  case  was  then  taken  by  certiorari  to 
the  Supreme  Court  of  the  United  States  (23 
Sup.  Ct  857,  47  L.  Ed.  924).  where  the 
decisions  of  the  courts  below  were  reversed 
(25  Sup.  CJt  16,  49  I*  Ed.  167),  and  the  cause 
'"remanded  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Georgia, 
with  directions  to  dismiss  the  bill  of  com- 
plaint" The  mandate  of  the  Supreme  Court 
was  duly  made  the  Judgment  of  the  Circuit 
Court.  In  their  answer  to  the  petition  filed 
by  the  Georgia  Railroad  in  the  present  case 
the  defendants  pleaded  res  adjudlcata,  or,  to 
be  more  accurate,  estoppel  by  Judgment, 
claiming  that  the  Georgia  Railroad  is  con- 
cluded by  the  Judgment  against  it  entered  in 
accordance  with  the  mandate  of  the  Supreme 
CJourt  of  the  United  States,  whereby  the 
original  bill  of  complaint  was  dismissed; 
and  this  plea  raises  one  of  the  most  difficult 
and  Important  questions  in  a  case  abounding 
In  questions  of  that  character. 

In  the  suit  in  the  federal  court  the  Georgia 
Railroad  was  nominally  a  codefendant  of 
the  Ck>mptroller  General;  but  in  reality  an 
adverse  party  at  Interest  The  Judgment  en- 
Joining  it  from  paying  tbe  tax  was  exactly 
what  it  desired,  and  its  interests  lay  in  af- 


firming, rather  than  in  disturbing,  that  Judg- 
ment. Consequently,  when  its  codefendant, 
the  Comptroller  General,  took  the  case  to 
the  higher  court,  if  it  desired,  in  its  own 
name,  to  be  represented  in  the  appellate  pro- 
ceedings as  to  its  real  and  substantial,  rather 
than  its  fictitious  interests,  it  had  every  op- 
portunity by  appropriate  adversary  plead- 
ings to  place  itself  nominally,  as  well  as 
really  at  arm's  length,  with  its  codefendant 
It  preferred,  however,  to  leave  its  lessees  to 
defend  its  substantial  rights,  and  to  allow 
the  Judgment,  nominally  against  it,  but  really 
in  its  favor,  to  remain  undisturbed  by  any 
act  of  its  own.  The  Judgment  of  the  Su- 
preme 0)urt  of  the  United  States  was  ren- 
dered in  a  case  to  which  nominally  it  was 
not  a  party,  but  which  involved  questions 
very  vital  to  it,  and  to  which  it  had  every 
opportunity  to  be  made  a  party  in  its  own 
name.  The  Judgment  against  the  Louisville 
&  Nashville  and  Atlantic  Coast  Line  Com- 
panies necessarily  and  in  terms  carried  with 
it  in  adjudication  that  the  Georgia  Railroad 
was  liable  for  the  tax  on  this  stock  for  the 
year  1900,  and  when,  in  accordance  with  the 
mandate  of  the  Supreme  Court  of  the  United 
States,  the  original  bill  in  equity  filed  by  the 
two  plaintiff  companies  was  dismissed,  the 
Georgia  Railroad  was  concluded  as  to  all 
questions  growing  out  of  that  cause  of  ac- 
tion which  were  or  might  have  been  raised 
by  it  to  protect  its  interests  in  that  suit 
**The  mere  circumstance  of  any  persons  hav- 
ing been  formally  arrayed  on  the  same  side 
in  a  suit  is  Immaterial,  ♦  ♦  ♦  and  it  is 
agreed  upon  now  that  they  will  be  estopped 
by  a  decision  on  a  matter  which  was  actually 
in  issue  between  them,  and  as  to  which  they 
bad  an  active  controversy  against  each 
other."  Hukm  Chand,  Res  Adjudlcata,  S  78; 
Van  Fleet,  Former  Adjudication,  p.  576,  §  256; 
24  Am.  &  Bng.  Etic.  L.  (2d  Ed.)  733;  1  Dan. 
Ch.  PI.  &  Pr.  (6th  Am.  Ed.)  659;  Foster,  Fed. 
Pr.  §  300;  Case  v.  Beauregard,  101  U.  S. 
688.  25  L.  Ed.  1004;  (Corcoran  v.  Chesapeake 
Canal  Co..  94  U.  S.  741,  24  L.  Ed.  190;  Riley 
▼.  Bank,  81  Md.  14,  81  Atl.  586;  Louis  v. 
Brown  Township,  109  U.  S.  163,  3  Sup.  Ct 
92,  27  L.  Ed.  892 ;  Scotland  County  v.  Hill,  112 
U.  S.  183,  5  Sup.  Ct.  93,  28  L.  Ed.  692;  Waldo 
▼.  Waldo,  52  Mich.  91,  17  N.  W.  709. 

2.  Coimsel  for  the  Georgia  Railroad,  how- 
ever, contend  that,  even  if  it  is  concluded  by 
the  Judgment  of  the  Supreme  Court  of  the 
United  States  as  to  its  liability  for  the  tax 
sought  to  be  enjoined  in  the  proceeding  before 
that  court,  the  estoppel  of  the  Judgment  ex- 
tends only  to  the  question  of  the  railroad's 
liability  for  the  tax  for  the  year  1900,  and 
that  it  is  not  cut  off  from  contesting  the 
validity  of  the  tax  for  all  the  other  years 
involved  in  the  present  suit,  from  1883  to 
1904,  inclusive.  The  question  turns,  of 
course,  largely,  if  not  entirely,  upon  whether 
suits  for  different  taxes,  or  for  taxes  for  dif- 
ferent years,  constitute  different  causes  of 
action,  for  suits  to  enjoin  the  collection  of 
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taxes  would  necessarily  be  governed  by  the 
same  principles.  In  2  Ck)oley  on  Taxation, 
845,  it  is  said:  "Upon  the  question  whether 
a  judgment  establishing  a  liability  to  pay 
taxes  for  certain  years  Is,  in  a  subsequent 
action  between  the  same  parties,  res  ad  judi- 
cata as  to  the  liability  for  taxes  of  a  succeed- 
ing year  when  the  facts  affecting  the  liability 
are  the  same  in  the  two  cases,  the  authori- 
ties do  not  agree.  It  is  held  in  Iowa,  Kenr 
tucky,  Michigan,  Mississippi,  and  Tennessee 
that  the  judgment  for  a  tax  is  conclusive  as  to 
that  tax  merely,  and  in  suits  for  taxes  of 
other  years  is  important  only  as  a  precedent 
[citing  Davenport  v.  Chicago  R.  Co.,  38  Iowa, 
633,  640;  Newport  v.  Commonwealth  (Ky.) 
60  S.  W.  845,  45  L.  R.  A.  518;  8.  c.  51  S.  W. 
433,  45  L.  R.  A.  518;  Louisville  Bridge  Co.  v. 
Louisville  (Ky.)  58  S.  W.  598;  s.  c.  65  S.  W. 
814;  Michigan  R.  Co.  v.  Auditor  General,  9 
Ailcb.  448;  Lake  Shore  R.  Co.  v.  People,  46 
Mich.  193,  9  N.  W.  249:  Adams  v.  Yazoo  R. 
Co.,  77  Miss.  194,  24  South.  200,  317,  28 
South.  956,  60  L.  R.  A.  33;  State  v.  Bank, 
95  Tenn.  222,  31  S.  W.  993;  Union  Bank  v. 
Memphis,  101  Tenn.  154,  46  S.  W.  557].  Re- 
cent decisions  of  the  federal  Supreme  Court 
maintain  the  contrary  doctrine,  but  have  not 
met  the  approval  of  the  state  tribunals." 
In  Keokuk  R.  Co.  y.  Missouri,  152  U.  S.  301, 
14  Sup.  Ct  592,  38  L.  Ed.  450,  relied  upon  by 
counsel  for  the  railroad  company  in  the  pres- 
ent case.  It  was  held  that  "a  suit  for  taxes 
for  one  year  is  no  bar  to  a  suit  for  taxes  for 
another  year*';  and  in  the  opinion  Mr.  Jus- 
tice Brown  said :  "The  two  suits  are  for  dis- 
tinct and  separate  causes  of  action.  If  there 
were  any  distinct  question  litigated  and  set- 
tled in  the  prior  suit,  the  decision  of  the 
court  upon  that  question  might  raise  an  es- 
toppel In  another  suit  upon  the  principle 
stated  in  Cromwell  v.  County  of  Sac,  94  U.  S. 
351,  24  L.  Ed.  195.  But,  as  was  held  in  that 
case,  where  the  second  action  between  the 
same  parties  is  upon  a  different  claim  or 
demand,  the  judgment  in  the  prior  action 
operates  as  an  estoppel  only  as  to  those  mat- 
ters in  issue  or  points  controverted  upon  the 
uetermination  of  which  the  finding  or  ver- 
dict was  rendered.  ♦  ♦  ♦  In  the  case  of 
Davenport  v.  Chicago  R.  Co.,  38  Iowa,  633, 
640,  the  Supreme  Court  of  Iowa  held  that  a 
decree  in  favor  of  a  railway  company  in  a 
suit  for  taxes  for  a  prior  year  would  not 
estop  the  state  from  collecting  the  tax  for  a 
subsequent  year;  each  year's  taxes  consti-' 
tnting  a  distinct  and  separate  cause  of  ac- 
tion. 'The  cases,'  said  the  court,  'are  unlike 
those  where  two  causes  of  action  [as  two 
promissory  notes]  forming  the  subject-matter 
of  successive  actions  between  the  same  par- 
ties, both  growing  out  of  the  same  transac- 
tion, in  which  a  defense  set  up  in  the  first 
suit,  and  held  good,  will  conclude  the  parties 
fn  the  second.  *  *  *  Taxes  of  separate 
years  do  not  in  any  just  sense  grow  out  of 
the  same  transaction.  They  are  like  distinct 
claims  on  two  promissory  notes  made  upon 


two  distinct  and  separate,  though  similar, 
transactions  between  the  same  parties.  A 
judgment  on  one  of  such  notes,  It  is  quite 
clear,  would  not  be  of  any  force  as  an  es- 
toppel in  an  action  on  the  other  note  between 
the  same  parties.*  It  could  never  be  tolerated 
that  the  state  should  be  forever  barred  in  its 
collection  of  taxes  by  an  erroneous  decision." 
As  indicated  by  the  quotation  which  we  have 
made  from  Cooley  on  Taxation,  however,  the 
Supreme  Court  of  the  United  States  has  not 
adhered  to  the  principles  announced  in  the 
case  cited.  See  New  Orleans  v.  Citizens 
Bank,  167  U.  S.  371.  17  Sup.  Ct.  905,  42  L. 
Ed.  202;  Baldwin  V.  Maryland,  179  U.  S. 
220,  21  Sup.  Ct.  105.  45  L.  Ed.  160;  Deposit 
Bank  v.  Frankfort,  191  U.  S.  499.  24  Sup. 
Ct  154,  48  L.  Ed.  276.  In  Newport  v.  Com- 
monwealth (Ky)  50  S.  W.  845,  45  L.  R.  A. 
518,  it  was  held  that  a  judgment  for  the  de- 
fendant in  an  action  to  recover  taxes  for 
one  year  is  not  a  bar  to  an  action  to  re- 
cover taxes  on  the  same  property  for  an- 
other year.  Hazelrigg,  C.  J.,  and  Burnam, 
J.,  concurred  in  a  separate  opinion  on  this 
branch  of  the  case,  which  Is  reported  in  51 
S.  w:  433,  45  L.  R.  A.  518,  and  from  which 
the  following  forcible  language  Is* quoted: 
"The  power  to  tax  is  a  high  governmental 
power  exercised  against  the  will  of  the  per- 
son taxed,  and,  in  our  opinion,  a  decision  as 
to  one  cause  of  action  arising  under  a  tax 
statute  is  no  more  binding  upon  the  govern- 
ment or  the  citizen  than  the  construction  of 
a  penal  statute  would  be  in  a  second  prose- 
cution against  the  same  person,  for  an  offense 
exactly  similar.  The  former  adjudication 
would,  in  such  case,  have  weight  as  a  prece- 
dent, but  would  not  bind  the  parties  by  way 
of  estoppel.  The  rulings  of  the  court  upon 
the  legal  questions  involved  are  authority 
here  to  the  extent,  and  no  further,  that  like 
decisions  would  be  in  a  suit  between  dif- 
ferent parties.  As  matter  of  public  policy, 
and  upon  grounds  of  public  necessity,  we 
think  the  principle  of  res  adjudicata  ought 
not  to  be  applied  to  questions  of  taxation 
where  the  state  Is  exercising  its  sovereign 
power." 

In  Georgia  authority  on  the  subject  now 
under  consideration  is  scant,  and  only  indi- 
rectly in  point  Mayor  of  Savannah  v.  De- 
honey,  55  Ga.  33,. was  a  case  in  which  a  num- 
ber of  livery  stable  keepers  filed  their  bill  to 
enjoin  the  municipal  authorities  of  Savannah 
from  collecting  a  license  fee  or  tax  on  vehicles 
for  transporting  passengers.  It  was  held,  for 
reasons  which  appear  in  the  opinion,  that  an 
injunction  was  properly  granted.  Subse- 
quently Feely.  one  of  the  plaintiffs  in  the 
case  cited,  brought  suit  against  the  city  to 
recover  money  which  it  was  alleged  he  had 
been  compelled  unlawfully  to  pay  for  license 
fees  for  the  privilege  of  running  omnibuses. 
On  the  hearing  the  final  decree  in  the  case 
of  Mayor  v.  Dehoney  was  admitted  in  evi- 
dence in  behalf  of  the  plaintiff.  This  was 
held  to  be  error,  and  the  court,  through  Chief 
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Justl(.*6  Jackson,  said:  "It  was  an  agreed 
or  compromise  verdict  and  decree,  and  that 
alone  should  exclude  it;  but  it  was  not  the 
same  tax,  i^ot  for  the  same  year,  not  under 
the  same  ordinance,  and  bow  much  it  may 
have  prejudiced  the  city's  case  we  cannot 
estimate."  And  In  Brady  v.  Pryor,  68  Qa. 
697,  which  was  not  a  tax  case,  it  was  held, 
on  the  authority  of  Cromwell  v.  County  of 
Sac,  94  U.  S.  351,  24  L.  Ed.  195,  as  to  the  ef- 
fect of  a  Judgment  upon  a  subsequent  action 
involving  the  same  issues,  but  a  different, 
though  similar,  subject-matter,  "that,  when 
an  issue  Is  in  fact  litigated  and  determined, 
such  determination  is  conclusive  upon  parties 
and  privies  in  any  subsequent  action  in  which 
the  same  issue  is  in  question,  though  the  sub- 
ject-matter of  the  action  be  different  But 
to  invoke  successfully  this  rule  it  must  be 
shown  that  in  the  former  action  the  issue 
was  in  fact  litigated  and  decided.  It  is  not 
sufficient  that  it  was  there  so  involved  that 
it  might  have  been  litigated."  Somewhat  in 
point,  also,  is  the  case  of  Worth  v.  Carmi- 
chael,  114  Ga.  699,  40  S.  B.  797,  where  it  was 
held  that,  "where  two  notes  were  given  upon 
a  consideration  arising  in  one  and  the  same 
transaction,  a  Judgment  rendered  in  favor  of 
the  payee  against  the  maker  upon  one  of  such 
notes  did  not  operate  to  estop  the  latter  from 
Betting  up,  in  a  subsequent  action  brought  by 
the  former  against  him  on  the  other  note,  a 
defense  which  was  not  in  issue  when  the  Judg- 
ment was  rendered." 

As  stated  in  Anderson's  Law  Dictionary, 
p.  167,  Jurists  have  found  it  difficult  to  define 
the  term  "cause  of  action."  It  is  defined 
as  "the  right  which  a  party  has  to  institute 
and  carry  through  a  proceeding.  The  act 
on  the  part  of  the  defendant  which  gives  the 
plaintiff  his  cause  of  complaint  *  *  *  A 
wrong  committed  or  threatened."  Id.  "Mat- 
ter for  wliich  an  action  may  be  brought** 
1  Bouv.  L.  Diet  295.  "A  'cause  of  action' 
is  the  entire  set  of  facts  that  gives  rise  to 
an  enforceable  claim.  The  phrase  comprises 
every  fact  which,  if  traversed,  the  plaintiff 
must  prove  in  order  to  obtain  Judgment"  1 
Stroud,  Jud.  Diet  (2d  Ed.)  275.  See,  also. 
City  of  Colxmibus  v.  Anglin,  120  Ga.  785,  48 
a  E.  318  (3).  If,  as  indicated  by  the  defini- 
tion given  by  Bouvier,  the  subject-matter 
of  the  suit  be  the  cause  of  action,  there  is 
no  room  for  doubt  that  the  present  suit  Is 
on  a  different  cause  of  action  from  the  one 
Instituted  in  the  federal  court,  except  in  so 
far  as  it  seeks  to  enjoin  the  collection  of  taxes 
for  the  year  1900;  and  this  view  seems  to 
be  in  harmony  with  the  great  weight  of  au- 
thority in  tax  cases.  Identity  of  principles 
involved  does  not  give  rise  to  ian  estoppel  by 
Judgment  It  may  be  controlling  as  prece- 
dent in  the  decision  of  the  later  case;  but  it 
does  not  cut  the  losing  party  off  from  a  hear- 
ing in  court  If  such  were  not  the  case,  to 
adopt  the  Illustration  given  in  the  Kentucky 
case  of  Newport  v.  Commonwealth,  which  has 
already  been  cited,  a  man  charged  tmder  two 


indictments  for  exactly  similar  offenses 
against  the  same  penal  statute  would  be  cat 
off,  after  conviction  under  one  indictment, 
from  setting  up  any  defense  under  the  other. 
Confusion  on  this  subject,  we  think,  is  doubt- 
less responsible  for  the  later  decisions  of  the 
Supreme  Court  of  the  United  States,  to  whieli 
reference  has  already  been  made.  Oar  con- 
clusion is  that  as  to  the  taxes  for  the  year 
1900  the  Georgia  Railroad  is  now  estopped, 
for  all  of  the  grotmds  of  attack  now  made  on 
the  validity  of  the  tax  were,  or  might  have 
been,  urged  on  the  trial  in  the  federal  courts; 
but,  as  to  the  taxes  for  the  remaining  years 
between  1883  and  1904,  inclusive,  it  may  in- 
sist upon  all  of  the  grounds  for  injunction 
contained  in  its  petition. 

3.  It  is  contended  broadly  by  counsel  for 
the  plaintiff  in  error  that  shares  of  stO(^  In 
a  foreign  railroad  company,  whose  line  of 
road  lies  outside  this  state,  are  not  taxable 
in  Georgia;  and  they  rest  this  contention 
upon  the  decision  in  Wright  v.  Southwestern 
B.  Co.,  64  Ga.  783,  where  (page  799)  It  was 
held  that  stock  in  railroads  without  the 
limits  of  this  state  is  not  taxable  here,  and 
that  "stock  in  a  railroad  is  really  but  so 
many  shares  of  its  property,  and  that  prop- 
erty is  real  estate,  for  the  most  part  at  least, 
and  taxable  by  the  state  in  which  the  road  la 
located."  Counsel  for  the  Comptroller  G^ier- 
al  in  their  brief  refer  to  the  language  qnoted 
as  a  "dictum"  of  Mr.  Justice  Jackson,  who 
delivered  the  opinion,  and  contend  that  the 
decision  was  ill-considered  and  unsound.  It 
is  not  contended,  however,  that  the  language 
was  obiter,  or  that  the  question  decided  was 
not  necessarily  involved  in  the  decision  of 
the  case.  A  careful  study  of  the  opinion,  at 
well  as  of  the  original  record  in  that  case, 
convinces  us  that  the  point  was  necessary 
to  the  decision,  and,  however  ill  considered, 
unsound  or  unsupported  by  authority  it  may 
have  been,  it  was  the  solemn  Judgment  of 
a  full  bench,  having,  until  overruled  by 
a  later  decision  or  altered  by  legislative 
enactment,  the  force  of  a  valid  statute.  See 
Heard  v.  Russell,  59  Ga.  54.  The  decision 
was  not  so  much  one  of  taxation  or  exemp- 
tion, for,  as  pointed  out  in  the  able  brief  of 
counsel  for  the  plaintiff  in  error,  the  tax  act 
of  1874,  with  which  the  decision  had  to  deal, 
required  that  all  the  property  of  railroads 
should  be  taxed;  nor  (though  the  language 
of  the  opinion  might  be  considered  susceptible 
of  a  different  construction)  did  it  decide  that 
stock  of  a  railroad  or  other  corporation  is 
not  property,  for  at  the  time  the  decision  was 
rendered  there  was  in  existence  a  statute, 
which  is  still  of  force,  expressly  declaring 
stocks  representing  shares  in  an  incorporated 
company  holding  lands,  or  a  franchise  in  or 
over  lands,  to  be  personalty.  Wright  v. 
Southwestern  R.  O).  adjudicated  merely  that 
the  situs  of  stock  in  a  railroad  company 
whose  road  lies  outside  the  state  of  €^rgla 
is  in  the  state  where  the  road  lies.  •  But  by 
an  act  approved  October  20,  1885  (Acts  1884- 
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85,  p.  30),  the  General  Assembly  very  efTeo- 
tually  and  emphatically  upset  the  doctrine 
of  that  case  by  declaring  (section  2)  that 
"l)ersonal  property  shall  be  construed,  for 
purposes  of  taxation,  to  Include  ♦  ♦  • 
all  stocks  and  securities,  whether  In  cori)ora- 
tions  within  this  state  or  In  other  states, 
owned  by  citizens  of  this  state,  unless  ex- 
empt by  the  laws  of  the  United  States  or 
of  this  state."  It  follows  that,  If  this  act 
was  valid  and  binding,  the  doctrine  of  Wright 
V.  Southwestern  R.  Co.  ceased  to  be  the  law 
of  this  state  from  the  date  of  its  passage. 

4.  It  is  insisted,  however,  that  the  act 
of  1885  was  unconstitutional,  in  that  it  con- 
tained matter  different  from  that  expressed 
in  Its  title,  and.  as  persuasive  evidence  of 
that  contention,  it  Is  pointed  out  that  in  com- 
piling the  Code  of  1895  the  codiflers  left  out 
the  second  section  of  the  act,  though  other 
portions  of  the  act  were  codified.  The  title 
of  the  act  is  as  follows:  "An  act  to  provide 
for  the  correct  returns  of  the  property  in 
this  state  for  the  purpose  of  taxation,  and 
for  other  purposes."  The  body,  so  far  as  it 
relates  to  this  discussion,  has  already  been 
set  out  in  the  preceding  division  of  this  opin- 
ion. It  is  well  settled  that  "provisions  ger- 
mane to  the  general  subject-matter  embraced 
In  the  title  of  an  act,  and  which  are  designed 
to  carry  into  effect  the  purpose  for  which  it 
was  passed,  may  be  constitutionally  enacted 
therein,  though  not  referred -^  to  in  the  title 
otherwise  than  by  the  use  of  the  words  'and 
for  other  purposes.'"  Banks  v.  State,  121 
Ga.  15,  52  a  B.  74,  and  citations.  The  gener- 
al subject-matter  embraced  in  the  title  of 
the  act  now  under  consideration  is  to  provide 
for  the  correct  returns  for  taxation  of  the 
property  in  this  state.  Certainly  the  ascer^ 
talnment  of  what  constitutes  different  classes 

'  of  property,  so  as  to  facilitate  the  making  of 
correct  returns,  is  germane  to  that  general 
subject-matter;  and  we  do  not  hesitate  to 
hold  that  the  attack  made  upon  the  constitu- 
tionality of  the  act  Is  without  merit 

5.  It  is  further  contended,  however,  that 
by  reason  of  the  fact  that  this  section  of  the 
act  of  1885  was  not  incorporated  in.  the 
Code  of  1805  it  has  been  repealed  by  implica- 
tion; and  in  support  of  this  position  the 
cases  of  Central  R.  Co.  r.  State,  104  Ga.  831, 
81  S.  B.  531,  42  L.  R.  A.  518,  and  Barnes  v. 
Carter,  120  Ga.  895,  48  S.  B.  887,  are  cited. 
Those  cases  merely  hold,  as  was  inevitable, 
that  by  the  adoption  of  the  Code  of  1895  all 
prior  conflicting  laws  were  repealed  by  impli- 
cation; but  they  do  not  go  to  the  length  of 
holding,  nor  do  we  know  of  any  authority 
to  that  effect,  that  by  the  adoption  of  the 
Code  any  previously  adopted  valid  and  con- 
stitutional law,  not  in  conflict  with  anything 
contained  In  the  Code,  was  wiped  out  It 
would,  indeed,  be  an  extreme  view  to  hold 
that  the  codiflers,  whose  duties  do  not  require 
them  to  pass  on  the  constitutionality  of  legis- 
lation, might,  because  they  considered  a  cer- 
tain law  unconstitutional,  or  even  through 
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mere  oversight,  by  omitting  it  from  the  Code, 
put  at  naught  the  solemnly  expressed  Intent  of 
the  Legislature;  and  it  would  be  equally 
illogical  to  hold  that  the  enactment  of  a 
code  of  laws  carried  with  it  by  implication 
the  repeal  of  other  valid  laws  in  complete 
harmony  with  the  contents  of  the  Code.  As 
the  second  section  of  the  act  of  1885  is  not 
in  conflict  with  any  of  the  laws  enacted  In 
the  adoption  of  the  Code  of  1895,  we  rule 
that  it  is  still  the  law  of  Georgia. 

6.  There  is  no  arbitrary  classiflcatlon  of 
shares  In  a  foreign  railroad  corporation  for 
taxation  in  this  state.  Shares  in  domestic 
corporations  are  taxed,  not  in  the  same  man- 
ner, but  to  a  like  extent  with  shares  in  for- 
eign corporations.  They  are  taxed  indirectly, 
through  the  taxation  of  the  corporation.  It 
is  the  aim  of  the  state  to  tax  these  shares 
once  only  in  this  state.  In  the  case  of  do- 
mestic corporations  they  are  taxed  through 
the  medium!  of  the  corporate  property,  while 
in  the  case  of  foreign  corporations,  where 
the  corporate  property  cannot  be  reached, 
the  shares  themselves  are  directly  taxed. 
That  this  is  lawful,  and  is  not  a  denial  of 
the  equal  protection  of  the  laws  guarantied 
by  the  Constitution  of  the  United  States,  is 
abundantly  established  by  authority.  Kldd 
V.  Alabama,  188  U.  S.  780,  23  Sup.  Ct  401, 
47  li.  Bd.  669;  Wright  v.  Louisville  &  Nash- 
ville R  Co.,  195  U.  S.  219,  25  Sup.  Ct  16,  49 
L.  Ed.  167. 

7.  Nor  is  this  system  of  taxation  in  viola- 
tion of  the  provision  of  the  Georgia  Consti- 
tution that  "all  taxation  shall  be  uniform 
upon  the  same  class  of  subjects,  and  ad  val- 
orem on  all  property  subject  to  be  taxed  with- 
in the  territorial  limits  of  the  authority  levy- 
ing the  tax,  and  shall  be  levied  and  collect- 
ed under  general  laws."  This  question  was 
squarely  decided  adversely  to  the  contentions 
of  the  railroad  company  in  the  case  of  Wright 
V.  Louisville  &  Nashville  R.  Co.,  195  U.  S. 
219,  25  Sup.  Ct  16,  49  L.  Bd.  167,  and  the 
reasoning  of  Mr.  Justice  Holmes,  of  the 
Supreme  Court  of  the  United  States,  on  that 
subject  seems  to  the  writer  in  every  way 
convincing.  The  case  of  People  ex  rel.  Burke 
T.  Badlam,  57  Cal.  594,  is  also  very  strong 
authority  for  the  position  I  now  take.  In 
that  case  it  appeared  that  the  Constitution 
of  California  contained  provisions  very 
similar  to  those  in  our  own  Constitution  in 
regard  to  taxation.  By  the  organic  law 
"stocks"  and  "franchises"  were  declared  to 
be  Included  in  the  deflnltion  of  the  word 
"property,"  and  It  was  provided  that  all 
property  should  be  taxed  in  proportion  to  its 
value.  It  was  held  that,  when  the  corporate 
property  of  a  company  was  taxed,  this  was 
in  effect  a  taxation  of  the  stock  of  the  corpor- 
ation, also,  and  that  the  stock  was  not  liable 
for  separate  and  additional  taxation.  Said 
Ross,  J.,  who  delivered  the  opinion:  "What 
is  the  stock  of  a  corporation  but  its  property, 
consisting  of  its  franchise  and  such  other 
property  as  the  corporation  may  ownY    Of 
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what  elM  does  Iti  stock  consist?  If  all  this 
is  taken  away,  what  remains?  Obviously 
nothing.  When,  therefore,  all  of  the  property 
of  the  corporation  Is  assessed — ^franchise 
and  all  of  its  other  property  of  every  charac- 
ter— ^th^n  all  of  the  stock  of  the  corporation 
Is  assessed,  and  the  mandate  of  the  Ck>nstitn- 
tion  is  complied  with.*'  But  it  is  argued,  ap- 
plying this  reasoning  to  the  case  in  hand, 
the  property  of  the  Western  Railway  of 
Alabama  is  taxed  in  the  state  of  Alabama, 
and  to  subject  the  shares  of  stock  to  taxa- 
tion in  Georgia  is  to  place  upon  the  owner  of 
the  shares  the  burden  of  double  taxation. 
The  answer  to  this  argument,  as  is  pointed 
out  in  the  case  of  Wright  v.  Louisville  & 
Nashville  IL  Co.,  supra,  is  that  the  Georgia 
authorities  are  bound  to  tax  all  property 
found  in  Georgia.  The  shares  of  stock  in 
the  foreign  corporation  are  property,  and 
therefore  must  be  taxed.  The  corporate 
property  not  being  situated  in  Georgia,  and 
it  being  impossible,  therefore,  to  tax  the  stock 
through  the  medium  of  the  corporate  prop- 
erty, the  only  thing  left  to  the  Georgia  au- 
thorities is  to  tax  the  stock  directly,  as  is 
done  in  the  present  case.  The  Georgia  au- 
thorities have  exacted  no  double  taxation. 
The  fact  that  Alabama  has  placed  upon  the 
corporate  property  a  tax  may  work  a  hard- 
ship upon  the  holder  of  the  stock,  but  it  is 
not  a  reason  why  the  mandate  of  the  Con- 
stitution that  all  property  within  the 
limits  of  the  state  not  exempted  shall  be 
taxed  should  be  disobeyed  or  disregarded. 

A  majority  of  the  court,  however,  do  not 
think  that  a  decision  as  to  the  taxability  of 
domestic  stock  is  necessary  in  this  case. 
This  view  is  as  follows:  The  Constitution 
declares  all  property  subject  to  taxation,  ex- 
cept such  as  the  General  Assembly  is  therein 
specifically  permitted  to  exempt  It  is  not 
necessary  to  decide  whether  shares  of  a  do- 
mestic corporation  in  the  hands  of  a  stock- 
holder are  required  to  be  taxed  as  such,  in 
order  to  comply  with  the  uniformity  clause 
of  the  Constitution.  If  it  is  necessary  to  tax 
them  as  such,  there  is  no  statute  of  which  we 
are  aware  which  has  the  effect  to  prevent  the 
collection  of  the  tax.  Nor  are  we  called  upon 
to  decide  whether,  if  domestic  shares  are  tax- 
able, it  would  be  double  taxation  to  assess 
them  for  taxation  in  the  hands  of  the  share- 
holder and  also  include  them  in  the  return 
made  by  the  president  of  the  corporation  as 
provided  by  law,  and  therefore  if  the  de- 
mands of  the  Constitution  would  be  satis- 
fied by  the  indirect  tax  of  the  shares  in  the 
assessment  on  the  corporate  return.  The  pre- 
cise question  presented  in  this  phase  of  the 
matter  is  whether  the  uniformity  clause  is 
offended  by  the  imposition  of  a  tax  on  for- 
eign shares.  The  Constitution,  with  regard  to 
declaring  what  property  is  liable  for  taxa- 
tion, is  self-executing.  If  the  Legislature,  in 
the  scheme  for  levying  and  collecting  taxes, 
does  not  exempt  or  attempt  to  exempt  proper- 
ty constitutionally  liable  for  taxation,  it  is 


no  objection  that  the  tax  levy  Is  not  uniform 
on  the  subjects  of  taxation,  because  in  the 
administration  of  the  law  certaia  property 
may  escape  taxation  because  of  the  delin- 
quency of  the  tax  officers. 

8.  In  further  support  of  the  contention  that 
in  the  levy  of  these  taxes  the  railroads  were 
denied  the  equal  protection  of  the  laws,  it 
was  claimed  that  only  the  Georgia  and  Cen- 
tral Railroads  had  been  proceeded  against 
for  back  taxes  on  shares  in  nonresident  cor- 
porations, and  that  other  owners  of  such 
foreign  shares  were  not  required  to  pay  either 
present  or  past  due  taxes  thereon.  In  sup- 
port of  this  claim  affidavits  of  some  40  tax 
receivers  of  different  counties  in  the  state 
were  introduced  in  evidence  to  show  that  dur- 
ing their  respective  terms  of  office  the  owners 
of  shares  of  stock  in  foreign  corporations  re- 
siding in  Georgia  had  not  returned  said  stock 
for  taxation,  and  that  it  had  been  the  uni- 
form practice  of  the  tax  receivers  not  to  re- 
quire them  to  return  such  stock.  The  record 
discloses  that  "it  was  admitted  that  the 
Georgia  Railroad  &  Banking  Company  and 
the  General  of  Georgia  Railway  Company 
were  the  only  persons  owning  foreign  railroad 
stock  proceeded  against  for  taxes  on  these 
kinds  of  shares.  The  Comptroller  General's 
statement  that  he  knew  of  no  other  delin- 
quent was  also  admitted.**  Certainly  on  this 
showing  the  court  below  was  authorized  to 
find  that  there  had  been  no  such  unequal  and 
discriminating  administration  of  the  taxing 
laws  as  to  amount  to  a  denial  to  the  railroad 
companies  in  question  of  the  equal  protec- 
tion of  the  laws.  Affidavits  from  tax  re- 
ceivers of  less  than  one-third  of  the  counties 
of  the  state,  coupled  with  an  admission  that 
the  Comptroller  General  had  proceeded 
against  the  only  delinquents  who  had  been 
brought  to  his  notice,  certainly  cannot  be  . 
said  to  establish  that  the  policy  of  the  state 
has  been  and  is  to  single  out  these  two  rail- 
roads, or  railroads  as  a  class,  as  the  only 
citizens  who  are  to  be  required  to  pay  taxes 
on  shares  of  stock  in  foreign  corporations. 
Clearly  there  is  no  merit  in  this  contention. 

9.  On  January  27,  1005,  the  Comptroller 
General  wrote  to  the  president  of  the  Georgia 
Railroad  &  Banking  Company  the  following 
letter:  "The  Supreme  Court  of  the  United 
States  having  recently  held,  as  you  doubtless 
are  aware,  that  the  shares  of  stock  of  the 
Western  Railway  of  Alabama  owned  by  the 
(reorgia  Railroad  &  Banking  Company  are 
taxable  in  Georgia,  it  becomes  my  duty  to 
assess  these  shares  of  stock  for  taxation  for 
each  of  the  years  in  which  they  are  in  de- 
fault for  their  taxes.  This  assessment  is 
required  to  be  made  by  the  Comptroller  Gen- 
eral from  'the  best  information  obtainable.' 
I  desire  to  proceed  to  the  discharge  of  this 
duty  intelligently,  and  therefore  respect- 
fully request  you  to  furnish  me  any  data  in 
your  possession  which  will  enable  me  to 
make  perfectly  fair,  just,  and  legal  assess- 
ments of  this  property.    From  your  long  con- 
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nection  with  the  property  as  president  of  the 
Georgia  Railroad  &  Banlcing  Ck)mpany,  and 
your  familiarity  with  its  value,  you  doubt- 
less are  in  possession  of  information  which 
will  very  greatly  aid  me  in  making  an  equit- 
able assessment  of  the  property.  I  trust, 
therefore,  you  will  submit  at  your  earliest 
possible  convenience  any  facts  or  suggestions 
bearing  upon  this  line  which  you  may  deem 
proper.  I  ^rould  be  glad  to  have  any  data 
which  you  may  submit  with  reference  to 
Its  value  for  each  year  beginning  with  the 
year  1883,  the  year  I  am  informed  your  cor- 
poration became  the  owner  of  these  shares  of 
stock.  I  expect  to  proceed  with  this  matter 
some  time  the  early  part  of  next  week,  If 
possible."  Other  correspondence  took  place 
between  the  Comptroller  General  and  various 
officers  of  the  Georgia  Railroad,  Including  the 
general  counsel,  who  eventually  submitted  to 
the  Comptroller  General  a  statement  regard- 
ing what  he  considered  the  value  of  the  rail- 
road property  in  question,  together  with  a 
tabulated  statement  of  the  dividends  which 
the  Georgia  Railroad  had  received  from  the 
stock,  at  the  same  time  protesting  that  the 
stock  was  not  liable  for  taxation,  and  refus- 
ing to  make  any  return  of  It  for  that  purpose. 
The  Comptroller  General  thereupon,  accord- 
ing to  his  affidavit,  "assessed  the  same  from 
the  best  information  obtainable."  It  is  in- 
sisted with  great  earnestness  and  ability 
that  the  levy  of  executions  under'  such  cir- 
cumstances, without  giving  notice  to  the 
railroad  company  or  allowing  it  any  oppor- 
tunity to  be  heard  as  to  the  basis  of  valua- 
tion upon  which  the  assessment  was  made, 
amounted  to  a  seizure  of  its  property  with- 
out due  process  of  law.  It  is  not  claimed 
that  the  Comptroller  General  violated  the  pro- 
visions of  any  existing  statute,  but  that  the 
laws  of  Georgia  do  not  provide  for  the  collec- 
tion of  taxes  on  omitted  property  after  a 
return  has  been  made  by  the  taxpayer  and 
accepted  by  the  Comptroller  General. 

Section  812  of  the  Political  Code  of  1895 
prescribed  the  method  by  which  "corpora- 
tions, companies,  persons,  agencies  or  insti- 
tutions" shall  make  returns  of  their  property 
to  the  Comptroller  General  for  taxation,  and 
provides  that  "such  returns  shall  be  carefully 
scrutinized  by  the  Comptroller  General,  and 
if  in  his  Judgment  the  property  embraced 
therein  is  returned  below  its  value,  he  shall 
assess  the  value,  within  sixty  days  there- 
after, from  any  information  he  can  obtain, 
and  if  he  shall  find  a  return  of  ♦  *  ♦ 
matters  required  to  be  returned  as  aforesaid, 
below  the  true  amount,  or  false  in  any  partic- 
ular, or  in  any  wise  contrary  to  law,  he 
shall  correct  the  same  and  assess  the  true 
amount,  from  the  best  information  at  his 
conunand,  within  sixty  days.  In  all  cases 
of  assessment,  or  of  correction  of  returns, 
as  herein  provided,  the  officer  or  person 
making  such  returns  shall  receive  notice  and 
shall  have  the  privilege,  within  twenty  days 
after  such  notice^  to  refer  the  question  of 


true  value  or  amount,  as  the  case  may  he, 
to  arbitrators,  •  •  *  and  their  award 
shall  be  final."  Section  813  is  as  follows: 
"In  cases  of  failure  to  make  return,  the 
Comptroller  General  shall  make  an  assess- 
ment from  the  best  information  he  can 
procure,  which  assessment  shall  be  conclu- 
sive upon  said  corporations,  companies,  per- 
sons, agencies,  or  institutions."  By  section 
814  it  is  provided  that  "in  all  cases  of  de- 
fault of  payment  of  taxes  upon  returns  or 
assessments,  the  Comptroller  General  shall 
enforce  collections  in  the  manner  now  pro- 
vided by  law."  "If  any  corporation,  com- 
pany, person,  agency,  or  institution,  who  are 
required  to  make  their  returns  to  the  Comp- 
troller General,  shall  fail  to  return  the  tax- 
able propCTty  or  specifics,  or  pay  annually 
the  taxes  for  which  they  are  liable  to  the 
State  Treasury,  the  Comptroller  General 
shall  issue  against  them  an  execution  for 
the  amount  of  taxes  due,  according  to  law, 
together  with  the  costs  and  penalties."  Sec- 
tion 874.  "When  there  is  no  return  by  which 
to  assess  the  tax,  the  Comptroller  General 
shall,  from  the  best  Information  he  can  pro- 
cure, assess  in  his  discretion."  Section  879. 
These  sections  of  the  Political  Code  are  thus 
set  out  in  order  that  we  may  have  before  us 
at  the  outset  the  various  statutes  bearing  on 
the  power  of  the  Comptroller  General  to 
collect  taxes  on  property  which  has  not 
been  returned.  And  at  this  point  we  will 
take  occasion  to  say  that  in  our  opinion 
all  considerations  of  the  good  faith  of  the 
raihroad  company  should  be  eliminated  from 
this  discussion.  It  may  be  conceded  that  the 
officials  of  the  company  honestly  believed 
that  this  stock  was  not  taxable,  and  that 
there  has  never  been  on  their  part  the  slight- 
est effort  to  conceal  the  Georgia  Railroad's 
ownership  of  it,  or  to  deceive  the  Comptroller 
General  in  any  way.  In  no  Jurisdiction  has 
the  maxim  "Ignorantla  legis  neminem  ex- 
cusat"  been  more  rigidly  applied  than  in 
Georgia.  The  railroad  company  was  bound 
to  know  that  this  stock  was  taxable,  and  its 
mistaken,  though  honest,  belief  to  the  con- 
trary, furnishes  no  excuse  for  nonpayment 
The  sole  question  now  to  decide  is  whether 
or  not  the  steps  taken  by  the  Comptroller 
General  to  enforce  the  collection  of  the  tax 
are  legal.  A  question  of  vital  Importance 
is  whether  sections  813  and  874,  entitled, 
respectively,  "When  No  Return,  Comptroller 
to  Assess,"  and  "Defaulting  Corporations," 
have  reference  only  to  a  total  failure  on  thi> 
part  of  the  citizen  to  make  a  return,  or  exten<^ 
to  cases  where  there  has  been  a  return  which 
only  partially  sets  out  the  property  of  the 
taxpayer.  The  latter  contingency  is  certainly 
not  covered  by  section  812,  which  has  refer- 
ence, not  to  an  incomplete  return,  but  to 
an  insufficient  valuation  by  the  taxpayer 
It  must  be  borne  In  mind  that  tax  laws  are 
to  be  construed  liberally  in  favor  of  the 
power  of  the  state  to  tax.  27  Am.  &  Bug. 
Bnc  L.  (2d.  Ed.)  699*  and  note;    Board  of 
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Commissioners  y.  Anderson,  68  Fed.  841, 15  C 
C  A.  471.  In  oar  opinion  the  only  rational 
construction  to  be  placed  on  sections  813  and 
874  of  the  Political  Ck>de  of  1895  is  that 
they  cover  as  well  a  partial  as  a  total 
failure  to  make  returns.  Any  other  con- 
struction would  lead  to  a  manifest  absurdity*, 
and  would  place  the  state  at  the  meroy  of 
the  tax  dodi^er,  who,  by  returning  at  its  full 
value  a  mere  tithe  of  his  property,  would 
thus  escape  taxation  on  the  bulk  of  his 
estate. 

10.  The  same  reasoning  is  applicable  to  the 
contention  that  by  an  acceptance  of  the  return 
on  the  part  of  the  Comptroller  Qeneral  the 
transaction  is  closed,  and  cannot  be  reopened 
by  the  taxing  officers.  Such  a  holding  would 
place  a  premium  on  deception,  would  deny 
the  right  of  the  state  to  correct  mistakes 
for  which  its  officers  were  not  responsible, 
and  would,  in  effect,  give  to  the  acceptance 
of  a  tax  return  the  solemn  and  binding 
tf  ect  of  a  judgment  fixing  the  amount  of  tax- 
able property  owned  by  the  taxpayer.  ''An 
assessment  is  not  a  Judgment  within  the  doc- 
trine of  res  Judicata,  and  does  not  bar  or 
estop  a  supplemental  assessment  of  property 
which  was,  in  fact,  erroneously  omitted,  even 
though  its  omission  In  the  first  instance 
was  the  result  of  a  decision  by  the  officers 
making  the  regular  assessment,  holding  it 
to  be  exempt**  27  Am.  &  Eng.  Enc.  L.  (2d 
Ed.)  701;  Sturges  v.  Carter,  114  U.  S.  518. 
6  Sup.  Ct  1014  29  L.  Ed.  24a  Whatever 
may  be  the  binding  tf  ect  of  the  acceptance 
of  returns  by  the  tax  officer  in  a  matter  in- 
volving Judicial  action  (24  Am.  &  Eng.  Enc. 
L.  723),  it  cannot  be  claimed  that  the  ascer- 
tainment whether  the  returns  accepted  em- 
brace all  the  property  owned  by  the  citizen 
is  a  Judicial  act  The -fallacy  of  the  "closed 
book'*  theory  is  shown,  we  think,  by  section 
865  of  the  Political  Code  of  1895,  which 
provides  that  "receivers  and  collectors  are 
required  to  receive  the  returns  and  to  collect 
the  taxes  thereon  for  former  years,  when 
any  person  is  in  default,  which  taxes  shall 
be  assessed  according  to  the  law  in  force 
at  the  time  the  default  occurred,  and  shall 
be  so  specified  in  the  digest*'  It, is  true  that 
this  section  in  terms  refers  only  to  tax  re- 
ceivers and  tax  collectors,  and  does  not  men- 
tion the  Comptroller  General  of  the  state 
But  it  must  be  borne  in  mind  that  the  sec- 
tion was  enacted  into  law  in  1818.  at  a 
time  when  the  (Comptroller  C^eneral  was  mere- 
ly an  auditor  of  public  accounts,  and  had 
no  power  as  a  taxing  officer,  and  when  all 
taxable  property  of  every  kind  was  returned 
to  the  tax  receiver  and  collected  by  the  tax 
collector.  In  1861,  for'  the  first  time,  the 
comptroller  was  made  a  tax  officer;  and  it 
Is  only  reasonable  to  assume  that  in  dele- 
gating to  him  certain  duties  which  had 
hitherto  been  performed  by  the  county  of- 
ficers the  G^eneral  Assembly  intended  that  he 
should  be  clothed  with  the  same  power  as 
they  for  the  complete  and  efficient  discharge 


of  those  duties,  so  far  as  applicable.  If  we 
are  correct  in  this  reasoning,  the  language  of 
Judge  McCay  in  his  concurring  opinion  in 
the  case  of  Walker  v.  Whitehead,  43  Ga.  551, 
552,  furnishes  an  irresistible  argument  for 
holding  that  the  Comptroller  is  not  concluded 
by  the  acceptance  of  returns  from  making 
a  subsequent  assessment  for  omitted  prop- 
erty. Discussing  what  is  now  section  855 
of  the  Political  Code  of  1895,  it  was  said 
"that  [the  taxes]  were  due  five,  four,  three, 
and  two  years  ago,  and  have  gone  unpaid, 
is  no  relaxation  of  the  obligation  to  pay 
them.  Can  it  be  contended  that,  because  one 
in  1866  or  1868  managed  to  conceal  his  tax- 
able property,  he  is  thereby  released  from 
his  obligation  to  pay  the  tax  thereon  when 
he  finds  it  no  longer  possible  to  hide  It? 

*  *  *  These  taxes  are  Just  as  much  due 
now  as  they  were  in  the  year  they  were 
incurred.  They  are  a  present,  subsisting, 
legal  obligation,  and,  if  the  remedies  pro- 
vided at  the  time  have  proved  inadequate  to 
enforce  their  payment,  the  state  may  take 
any  -new   remedy  that  may  suggest  itself. 

•  •  •  The  duty  to  pay  exists  now.  It  is 
a  continuing,  present  obligation  and  duty. 
Just  as  Imperative  to-day  as  it  was  last  year. 
The  866th  section  of  the  Code  of  1868  [now 
PoL  Code  1895,  |  855]  provides  bow  taxes 
for  previous  years  ishall  be  given  and  paid, 
and  one  who  to-day  fails  to  give  in  and  pay 
taxes  upon  property  not  given  in  and  paid 
In  former  years  falls  in  a  present  duty,  and 
it  is  perfectly  competent  to  afOx  a  penalty 
on  him,  not  for  his  past,  but  for  his  present 
and  future,  failures.** 

Again,  by  the  act  of  ISIS  (PoL  Ck>de  1896^ 
I  847),  it  is  provided  that  if  a  person  fails  to 
make  a  return,  in  whole  or  in  part,  it  Is  the 
duty  of  the  receiver  to  make  the  valuation 
and  assess  the  taxation  thereon,  and  in  all 
other  respects  to  make  the  return  for  the  de- 
faulting person  from  the  best  information  he 
can  obtain ;  while  by  the  act  of  1804  and  its 
amendments  (Pol.  Code  1895,  |  949,  pars.  2, 
11)  it  is  made  the  duty  of  the  tax  collector 
"to  search  out  and  ascertain  as  far  as  possible 
all  polls  and  professions,  and  all  taxable 
property  not  returned  to  the  receiver  or  not 
found  in  his  digests,**  and  "to  issue  executions 
against  all  tax  defaulters  who  are  residente 
of  the  counties  in  which  said  tax-collectors 
are  holding  their  offices,  for  any  and  every 
year  preceding  and  including  the  years  for 
which  they  are  elected,  and  to  collect  the  tax 
due  from  said  defaulters,  and  pay  over  the 
same  to  the  proper  authorities.*'  Reading 
together  the  provisions  of  sections  847  and 
949,  and  all  of  the  provisions  of  the  (?ode  on 
the  subject  of  the  collection  of  taxes,  the  con- 
clusion is  necessarily  reached  that  there  was 
a  legislative  intent  to  clothe  the  Comptroller 
(General  as  a  tax  receiver  and  collector  with 
all  the  powers  of  the  county  receiver  and 
collector,  wherever  applicable  to  his  duties 
in  these  capacities,  whether  the  law  confer^ 
ring  these  powers  was  In  force  when  the 
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Comptroller  General  first  became  a  tax  officer, 
or  were  thereafter  enacted. 

11.  The  Georgia  law  affords  to  eyery  citizen, 
Indlyidual  or  corporate,  ample  facilities  for 
the  presenration  of  his  rights  as  against  the 
tax  gatherer,  always  provided  that  he  makes 
a  return  to  the  proper  officer  of  the  property 
that  he  owns.  It  presupposes  that  the  tax- 
payer will  disclose  to  the  officer  all  of  his 
taxable  property,  and  it  requires  him  to  know 
whether  his  property  is  taxable  or  not  The 
requirement  of  candor  in  disclosing  the 
ownership  of  property  Is  really  at  the  founda- 
tion of  out  tax  system.  So  long  as  the  citi- 
zen complies  with  that  requirement,  he  is 
afforded  every  opportunity  to  dispute  with 
the  state  the  question  of  the  value  of  his 
property  and  the  amount  of  tax  to  be  levied 
thereon.  When  he  fails  to  return,  in  whole 
or  in  part,  fraudulently  or  through  an  honest 
mistake,  he  then  and  there  becomes  a  de- 
faulter, and  the  door  of  opportunity  is  closed 
to  him,  so  far  as  the  right  to  have  the  mutu- 
al rights  between  himself  and  the  tax 
power  adjusted  by  arbitration  is  concerned. 
In  other  words,  ample  "machinery"  is  avail- 
able- to  the  citizen  who  makes  full  returns. 
Deprivation  of  the  right  to  be  further  heard 
is  one  of  the  penalties  visited  upon  the  de- 
faulter. The  collecting  officer  must  ascertain 
as  best  he  can  the  amount  of  proi)erty  to  be 
taxed,  as  well  as  its  value,  and  take  sum- 
mary means  for  Its  collection.  This,  it 
seems  to  us,  is  the  scheme  of  taxation  con- 
templated by  the  laws  of  this  state.  Whether 
or  not  it  is  consistent  with  a  wise  public 
policy  we  do  not  undertake  to  determine. 
That  it  is  not  unconstitutional  we  are  fully 
satisfied.  1  Cooley,  Taxation,  619-624,  and 
cases  cited  in  notes;  Board  of  Commis- 
sioners V.  Anderson,  68  Fed.  S41,  15  C.  C.  A. 
471;  Lott  V.  Hubbard,  44  Ala.  503;  McMil- 
lan V.  Carter,  6  Mont  215,  9  Pac.  906 ;  Orena 
T.  Sherman,  61  Cal.  101 ;  Tucker  v.  Aiken,  7 
N.  H.  113 ;  City  v.  Champion,  58  Conn.  268, 
20  Atl.  471;  McTwiggan  v.  Hunter  (R.  I.) 
83  Atl.  5,  29  L.  R.  A.  526;  Board  of  Revenue 
V.  Montgomery  Gas  Light  Co.,  64  Ala.  269; 
Wabash  R.  Co.  v.  Johnson,  108  111.  11; 
Seigfried  v.  Raymond,  190  III.  424,  60  N.  E3. 
868;  State  ex  rel.  Goodman  v.  Halter  (Ind. 
Sup.)  47  N.  B.  665;  Hagar  v.  Reclamation 
District,  111  U.  S.  701,  4  Sup.  Ot  663,  28  L. 
Ed.  669;  Pittsburgh  R.  Go.  v.  Backus.  164 
U.  S.  426,  14  Sup.  Ot  1114,  88  L.  Ed.  1031; 
Du  Bignon  v.  Brunswick,  106  Ga.  317,  32  S. 
B.102. 

12.  As  we  have  seen,  the  Comptroller  Gen- 
eral in  making  his  assessment  was  only 
obliged  to  use  "the  best  information  he  could 
procure"  as  the  basis  of  his  valuation  of  the 
property  taxed.  There  is  nothing  in  the  rec- 
ord to  indicate  that  upon  that  basis  the 
valuation  placed  upon  the  shares  by  the  offi- 
cer was  excessive. 

13.  It  cannot  avail  the  railroad  company 
that  during  all  the  years  for  which  the  tax 
now  under  consideration  was  levied  it  had  is- 


sued annual  statements  showing  its  posses- 
sion of  the  shares  of  stock  now  sought  to  be 
taxed,  and  that  the  Comptroller  General 
might  have  ascertained  from  these  state- 
ments, which  were  easily  accessible  to  him, 
the  Georgia  Railroad's  ownership  of  the 
shares.  "Estoppels  against  the  state  are  not 
favored;  and,  though  they  may  arise  from 
its  express  grants,  they  cannot  arise  from 
the  laches  of  its  officers,  since  persons  who 
deal  with  an  officer  of  the  government  are 
bound  to  know  the  extent  of  his  power  and 
authority."  State  ex  rel.  Lott  v.  Brewer, 
64  Ala.  287. 

14.  In  the  absence  of  a-  statutory  pro- 
vision to  that  effect,  taxes  do  not  bear  in- 
terest State  V.  Southwestern  Railroad,  70 
Ga.  32  (8).  Section  887  of  the  Political 
Code  of  1805,  providing  for  the  payment  of 
Interest  on  tax  fi.  fas.,  was  not  approved 
until  November  11,  1889,  and  consequently 
the  Comptroller  General  cannot  lawfully  ex- 
act interest  on  taxes  accrued  prior  to  that 
time.  Under  the  statute  cited  the  interest 
dates,  not  from  the  time  of  the  issuing  of 
the  fi.  fa.,  but  "from  the  time  fixed  by  law 
for  issuing  the  same."  "Such  interest  Is  not 
in  the  nature  of  a  penalty."  Sparks  v. 
Lowndes  County,  98  Ga.  284,  25  S.  E.  426. 

15.  The  assessment  made  on  the  stock  for 
the  year  1883  (which  was  identical  with  those 
made  for  the  other  years  involved  in  this 
litigation,  except  as  to  dates  and  amounts) 
was  in  the  following  language:  ''Whereas, 
the  Georgia  Railroad  &  Banking  Company, 
a  corporation  chartered  undet  the  laws  of 
Georgia  and  doing  business  in  this  state, 
having  failed  and  refused  to  return  for 
taxation  for  the  year  1883,  15,000  shares 
of  stock  of  the  Western  Railway  of  Alabama, 
an  Alabama  corporation,  said  stock  being  then 
held  and  owned  by  said  Georgia  Railroad  St 
Banking  Company  In  this  state;  and  having 
failed  and  refused  to  pay  the  taxes  due  the 
state  thereon  for  the  year  1883  as  required 
by  law,  I  hereby  assess  the  said  15,000  shares 
of  stock  of  the  Western  Railway  of  Alabama 
for  said  year  as  being  then  of  the  value  of 
$1,350,000.00.  Said  assessment  being  made 
by  virtue  of  authority  vested  In  me  by  law 
as  Comptroller  General,  'from  the  best  in- 
formation I  can  procure.'"  In  the  light  of 
what  we  have  held  in  a  preceding  division 
of  this  opinion  In  regard  to  the  contention  of 
the  plaintiff  In  error  that  the  levy  Is  a  seizure 
of  Its  property  without  due  process  of  law. 
It  is  only  necessary  to  add  that  the  assess- 
ment which  has  been  quoted  showed  every 
Jurisdictional  fact  necessary  to  authorize  the 
Comptroller  General  to  proceed  thereunder. 

16.  It  Is  Insisted  by  counsel  for  the  plain- 
tiff In  error  that  In  the  years  1903  and  1904 
the  Georgia  Railroad  actually  made  a  re- 
turn of  the  stock  owned  by  It  in  the  Western 
Railway  of  Alabama,  though  under  protest, 
and  that,  this  being  so,  the  Comptroller 
General  had  no  right,  until  after  compliance 
with  the  provisions  of  the  Political  Code 
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of  1S95,  §  812,  to  Increase  the  amount  of  the 
return.  As  It  appears  from  the  record,  how- 
ever, that  this  so-called  "return"  was  merely 
a  statement  "for  the  purpose  of  furnishing 
the  office  of  the  Comptroller  General  with 
information  sought  by  said  office,  and  not 
for  the  purpose  of  making  a  return  of  prop- 
erty for  state  taxation."  There  is  obviously 
no  merit  In  this  contention. 

17.  But  It  is  urged  that  the  claim  of  the 
state  for  these  taxes  is  barred  by  the  statutes 
of  limitation;  and  this  contention  is  based 
on  several  different  grounds.  The  Civil  Code 
1895,  §  3777,  provides  that,  "when,  by  the 
provisions  of  'the  foregoing  sections  [sec- 
tions 3760  to  3776,  inclusive],  a  private  per- 
son would  be  barred  of  his  rights,  the  state 
shall  be  barred  of  her  rights  under  the  same 
circumstances."  This  section  became  a  part 
of  the  law  of  Georgia  in  1856  (Acts  1855-56, 
p.  237).  Up  to  that  time  the  maxim  "Nullum 
tempus  occurrit  regl"  obtained  in  Georgia. 
Brinsfleld  v.  Carter,  2  Ga.  143;  Moody  v. 
Fleming,  4  Ga.  116,  48  Am.  Dec.  210  (7)  ; 
Smead  v.  Williams,  6  Ga.  159.  The  act  of 
1856  is  plainly  In  derogation  of  the  common 
law  and  of  the  rights  of  the  state,  and  un- 
der the  well-established  rules  must  be  given 
a  strict  construction.  In  terms  it  is  limited 
to  the  "foregoing  sections" — ^that  is.  the  pre- 
ceding sections  of  the  chapter  relating  to  the 
general  subject  of  limitations — and  therefore 
It  will  not  be  extended  to  bar  the  right  of 
the  state  to  any  actions  not  provided  for  by 
those  sections  of  the  Code. 

1&  But  it  is  claimed  that  section  3775  Is 
applicable  to  this  case,  and  that  by  the  terms 
of  section  3777  the  state  is  barred  by  the  pro- 
visions of  the  section  first  mentioned.  That 
section  is  as  follows :  "The  limitations  here- 
in provided  apply  equally  to  all  courts;  and 
In  addition  to  the  above,  courts  of  equity 
may  Interpose  an  equitable  bar,  whenever, 
from  the  lapse  of  time  and  laches  of  the  com- 
plainant, it  would  be  inequitable  to  allow 
a  party  to  enforce  his  legal  rights."  This 
contention  Is  plainly  founded  on  a  miscon- 
ception of  the  equitable  doctrine  of  stale  de- 
mands. The  principle  that  a  stale  demand 
will  not  be  enforced  Is  peculiarly  applicable 
to  equity  practice  is  available  to  the  defend- 
ant only,  and  cannot  be  employed  by  the 
complainant  in  an  equitable  proceeding  to 
enjoin  the  enforcement  of  a  purely  legal 
right  Indeed,  by  the  terms  of  the  statute 
cited,  It  Is  restricted  to  cases  where  the  "com- 
plainant" has  been  guilty  of  laches  and  time 
has  elapsed  to  make  his  claim  inequitable. 
See,  also,  Bisph,  Pr.  Eq.  (6th  Ed.)  §  39. 

19.  Section  3768  of  the  Civil  CJode  of  1895 
Is  also  pleaded  in  bar  of  the  state's  right 
to  collect  these  taxes.  That  section  Is  as  fol- 
lows: "All  actions  upon  open  accounts,  or 
for  the  breach  of  any  contract  not  under  the 
hand  of  the  party  sought  to  be  charged,  or 
upon  any  Implied  assumpsit  or  undertaking, 
shall  be  brought  within  four  yeats  after  the 
rii^ht  of  action  accrues.*'    The  principal  au- 


thority relied  on  by  counsel  to  support  the 
contention  that  this  section  covers  a  claim 
by  the  state  for  taxes  Is  the  case  of  Bristol 
V.  Washington  County,  177  U.  S.  133,  148,  20 
Sup.  Ct.  585,  44  Im  Ed.  701.  That  case  went 
to  the  Supreme  Court  of  the  United  States 
from  Minnesota,  and  was  decided  on  the  au- 
tnority  of  the  case  of  County  of  Redwood  v. 
Winona  Land  Co.,  40  Minn.  512,  41  N.  W.  465 
(also  cited  as  State  v.  Lands  In  Redwood 
County,  42  N.  W.  473),  in  which  case  the 
Minnesota  court  held  that  by  statute  in  that 
!  state  the  statute  of  limitations  ran  against 
I  the  state  the  same  as  against  an  Individur], 
!  that  a  tax  was  a  liability  created  by  statute, 
I  and  that  under  a  law  providing  that  actions 
'  upon  a  liability  created  by  statute  should  be 
1  barred  after  six  years  the  state  could  not 
I  put  In  motion  the  legal  machinery  provided 
I  by  statute  for  the  collection  of  back  taxes 
after  that  time.  There  is  a  vast  difference, 
however,  between  a  liability  created  by  stat- 
ute and  an  open  account,  a  contract  not  un- 
der the  hand  of  the  party  sought  to  be 
charged,  or  an  Implied  assumpsit  or  under- 
taking. The  statute  passed  upon  by  the  Min- 
nesota courti  and  later  by  the  Supreme  Court 
of  the  United  States,  Is  more  closely  analo- 
gous to  section  3766  of  our  Civil  Code  of  1896. 
which  provides  that  "all  suits  for  the  en- 
forcement of  rights  accruing  to  individuals 
under  statutes,  acts  of  Incorporation,  or  by 
operation  of  law,  shall  be  brought  within 
twenty  years  after  the  right  of  action  ac- 
crues"; and,  If  that  section  were  before  us 
for  construction,  the  cases  dted  would  be 
very  strong  authority  for  the  proposition  that 
the  state's  claim  for  taxes  will  be  barred 
after  the  lapse  of  the  period  therein  men- 
tioned. In  view  of  the  fact,  however,  that 
we  have  already  decided,  independently  of 
statutes  of  limitation,  that  the  tax  Involved 
in  this  case  cannot  be  collected  except  for  a 
period  of  less  than  20  years  prior  to  the  In- 
stitution of  this  action,  any  ruling  with  ref- 
erence to  section  3766  of  the  Civil  Code  of 
1895  would  be  obiter,  and  manifestly  out 
of  place.  Nevertheless  the  writer  will  take 
occasion  to  say  that  his  personal  opinion  is 
that  under  section  3766  of  the  Civil  Code  of 
1895,  read  in  connection  with  section  3777, 
and  on  the  authority  of  the  cases  of  Bristol 
V.  Washington  CJounty,  177  U.  S.  133,  20  Sup. 
Ct  685,  44  L.  Ed.  701,  and  State  v.  Lands 
in  Redwood  County  (Minn.)  42  N.  W.  473, 
the  state  Is  barred  of  its  right  to  collect 
back  taxes  after  the  lapse  of  20  years. 

Taxes,  however,  are  not  debts  within  the 
meaning  of  Civ.  CJode  1895,  §  3768.  "A  tax, 
In  Its  essential  characteristics,  Is  almost  uni- 
versally held  not  to  be  a  debt  or  in  the  nature 
of  a  debt  The  distinction  between  a  debt 
and  a  tax  Is  tuat  the  one  rests  on  contract 
and  the  other  does  not.  A  debt  Is  a  sum  af 
money  due  by  contract,  express  or  Implied, 
while  a  tax  is  a  charge  on  person  or  prop- 
erty to  raise  money  for  public  purposes,  and 
operates  In  invitum."    27  Am.  &  Eng.  Enr. 
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L.  (2d.  Ed.),  5S0,  and  cases  cited  in  note. 
See,  also,  Du  Bignon  v.  Brunswick,  IOC  Ga. 
323,  32  S.  E.  102.  With  this  distinction 
clearly  in  mind,  we  think  there  can  be  no 
doubt  that  section  3768  of  the  Civil  Code  of 
1895  does  not  raise  any  bar  to  the  right  of 
the  state  to  collect  back  taxes. 

20.  Finally,  sections  890  and  891  of  the 
Political  Code  of  1895  are  relied  on  to  bar 
the  collection  of  taxes  for  more  than  seven 
years.  My  views  on  this  subject  are  hopeless- 
ly at  variance  with  those  of  a  majority  of 
my  Brethren.  I  incorporate  herewith  their 
views,  and  will  endeavor  to  make  clear  my 
reasons  for  dissenting  therefrom : 

"That  invisible  person,  or  power,  or  being, 
or  entity,  no  matter  what  it  may  be  called, 
which,  for  convenience,  under  our  system  of 
government,  we  call  the  'state,'  was  endowed 
in  the  beginning  of  republican  Institutions 
with  many  of  the  attributes  of  the  visible 
king  whose  authority  to  rule  was  supposed  to 
have  its  origin  in  divine  right  Maxims  that 
no  time  runs  against  the  king  and  that  the 
king  can  do  no  wrong  were  applied  to  the  in- 
visible ruler  of  modem  Institutions  with 
somewhat  the  same  force  and  rigor  with 
which  they  were  applied  to  the  king  of  the 
olden  days.  But  that  which  we  call  the  'state' 
Is  also  properly  called  the  'public'  and  the 
'people,'  and  the  Invisible  ruler  becomes  vis- 
ible by  simply  opening  the  eyes  to  that  mass 
of  individuals  with  whom  government 
originates  and  through  whose  representatives 
government  is  carried  on.  The  state — ^that 
is,  the  public,  the  people,  the  ideal  sovereign 
of  the  more  enlightened  days  of  the  world — 
in  the  steady  recession  from  the  selfish,  not 
to  say  atrocious,  theory  that  the  subject 
exists  for  the  benefit  of  the  sovereign,  and  the 
latter  has  rights  before  which  the  Interests 
and  welfare  of  the  former  must  pale  and  van- 
ish, in  the  steady  advance  in  the  revolution  of 
thought  that  government  is  subordinate  to 
the  people,  and  that,  instead  of  being  their 
master,  is. their  servant,  the  state  has  volun- 
tarily come  under  the  operation  of  the  stat- 
utes of  limitation  wholly  and  unreservedly  in 
nearly  every  Instance  where  such  statutes 
are  applicable  to  individuals. 

'TThe  general  rule  Is  that,  where  an  Indi- 
vidual would  be  barred  by  a  statute  of  lim- 
itations, the  state  is  likewise  barred,  under 
the  same  circumstances.  The  exceptions  to 
this  rule  are  few  in  number.  The  question 
now  is  whether  the  mere  naked  claim  of  the 
state  for  taxes  which  it  has  not  sought  to 
enforce  by  execution  is  barred  by  any  statute 
of  limitation.  If  the  state  has  attempted  to 
enforce  its  claim  for  taxes  by  execution,  that 
the  execution  would  become  barred  in  the 
same  manner  and  under  the  same  circum- 
stances that  an  execution  issued  under  an 
ordinary  Judgment  would  be  barred  Is  beyond 
question.  Acts  1887,  p.  23;  Pol.  Code  1895, 
I  890.  The  section  of  the  Code  Just  cited 
provides:  'All  state,  county,  city,  or  other 
tax  fi.  f asn  before  or  after  legal  transfer  and 


record,  shall  be  enforced  within  seven  years 
from  the  date  of  their  issue;  or  within  seven 
years  from  the  time  of  the  last  entry  upon 
the  tax  fi.  fa.  by  the  officer  authorized  to 
execute  and  return  the  same,  if  said  entry  is 
properly  entered  by  said  officer  upon  the  ex- 
ecution docket  and  books  in  which  said  en- 
tries are  now  required  to  be  made  in  cases  of 
entries  on  executions  issued  on  Judgments.' 
The  section  immediately  following  is  in  this 
language:  'AH  laws  in  reference  to  a  pe- 
riod of  limitation  as  to  ordinary  executions 
for  any  purpose,  or  to  the  length  of  time  or 
circumstances  under  which  they  lose  their 
lien  in  whole  or  in  part,  are  made  applicable 
to  tax  fi.  fas.'  Pol.  Code  1895,  §  891.  We 
recognize  the  rule  of  construction  that  stat- 
utes derogatory  to  the  sovereign  right  of  the 
state  shall  be  construed  strictly  In  favor  of 
such  right,  and  that  a  statute  imposing  upon 
the  state  a  limitation  as  to  its  sovereign 
right  which  is  doubtful  in  meaning  or  equiv- 
ocal in  its  terms  must  be  so  construed  as  to 
uphold  the  right  and  defeat  the  limitation 
uiK>n  its  power.  The  state  surrenders  its 
sovereign  right  only  by  express  enactment 
or  necessary  implication.  It  is  therefore  to 
be  determined  whether  the  legislative  intent 
In  the  act  of  1887  was  to  destroy  the  right 
of  the  state  to  claim  a  tax  lien  against  the 
citizen  after  the  lapse  of  a  given  time,  or 
whether  it  was  intended  to  destroy  the  mere 
process  that  might  have  been  issued  and 
leave  a  lien'  for  taxes  still  existing  for  all 
time  when  no  execution  had  ever  been  issued 
to  enforce  it. 

"Statutes  of  limitation  are  statutes  of  re- 
pose. They  are  intended  to  relieve  against 
the  hardships  inevitably  incident  to  the  en- 
forcement of  demands  of  long  standing,  when 
the  lapse  of  time  would  necessarily  place  the 
person  against  whom  they  are  enforced  at 
a  disadvantage  as  to  their  defenses.  In  inter- 
preting the  act  of  1887,  the  purpose  of  such  a 
statute  must  be  kept  prominently  in  view. 
Construing  this  act  as  a  whole,  its  language 
Indicates  that  the  purpose  of  the  lawmaking 
power  was  to  place  the  state  in  regard  to  its 
claim  for  taxes  in  the  same  position  that  a 
plaintiff  in  a  Judgment  would  be  placed  as 
to  the  enforcement  of  a  right  upon  which  a 
Judgment  was  founded.  While  the  statute 
uses  the  word  'execution,'  and  not  the  word 
'Judgment,'  there  can  be  no  legitimate  escape 
from  the  conclusion  that  the  legislative  intent 
was  to  bring  the  tax  Judgment  of  the  state 
within  the  dormant  Judgment  law  applicable 
to  cases  of  individuals.  The  entries  required 
to  be  made  on  tax  executions  are  entries 
similar  to  those  required  to  be  made  on 
'executions  issued  on  Judgments.'  That  the 
word  'execution'  is  to  be  interpreted  in  the 
sense  of  Judgment  becomes  clear  when  we 
refer  to  the  statutes  evidently  referred  to  by 
the  expression:  'All  laws  in  reference  to  a 
period  of  limitation  as  to  ordinary  executions.' 
The  only  law  to  which  this  expression  can 
apply  is  the  dormant  Judgment  act  embraced 
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In  section  3761  of  the  Civil  Code,  the  effect 
of  which  is  to  desti'oy  the  lien  of  the  judg- 
ment upon  which  the  execution  is  based  by 
a  failure  to  enforce  the  execution,  and  not 
merely  to  destroy  the  execution  itself.  That 
section  is  in  the  following  language:  *No 
judgment  shall  be  enforced  after  seven  years 
from  its  rendition,  when  no  execution  has 
been  issued  upon  it  and  the  same  placed  upon 
the  execution  docket,  or  when  execution  has 
been  Issued  and  seven  years  have  expired 
from  the  time  of  the  record,  upon  the  execu- 
tion docket  of  the  court  from  which  the  same 
issued,  or  the  last  entry  upon  the  execution 
made  by  an  officer  authorized  to  execute  and 
return  the  same.  Such  judgments  may  be 
revived  by  scire  facias,  or  be  sued  on  within 
three  years  from  the  time  they  became  dor- 
mant' Unless  this  is  the  section  referred  to 
(section  891  of  the  Political  Code  of  1895)  is 
meaningless,  becanse  there  are  no  laws  In 
this  state  in  reference  to  a  period  of  limita- 
tion as  to  ordinary  executions,  but  there  is 
the  law  above  quoted  which  is  a  period  of 
limitation  as  to  ordinary  judgments.  While 
it  is  to  be  conceded  that  the  act  of  1887  does 
not  in  terms  declare  that  the  judgment  in 
favor  of  the  state  for  taxes  shall  become 
barred,  it  is  necessarily  implied,  and  unless 
this  implication  is  allowed  to  operate,  the 
second  section  of  the  act  is  without  meaning, 
and  this  anomalous  situation  arises:  that 
the  state  is  barred  where  its  officers  do  their 
duty  and  issue  their  executions  within  due 
time,  but  fail  to  have  entries  made  thereon 
ftrom  time  to  time  as  required  by  law,  but 
the  state  is  not  barred  when  there  has  been 
either  a  negligent  or  a  willful  failure  on  the 
part  of  the  public  officers  to  discharge  their 
duties  under  the  law.  That  part  of  section 
3761  which  declares  that  no  judgment  shall 
be  enforced  after  seven  years  from  its  rendi- 
tion, when  no  execution  has  been  issued  there> 
on,  is  by  necessary  implication  a  part  of  the 
act  of  1887,  and  hence,  when  the  state  has 
failed  to  issue  an  execution  for  taxes  within 
seven  years  after  the  time  for  the  issuing  of 
the  execution  has  arrived,  the  claim  of  the 
state  for  taxes  is  barred,  and  barred  for  the 
reason  that  in  this  particular  the  act  of  1887 
brings  the  judgment  of  the  state  for  taxes 
within  the  full  operation  of  the  dormant 
judgment  acL  See,  in  this  connection, 
Staten  v.  Railway  Co.,  Ill  Ga.  803,  86  S.  B. 
938  (2),  For  reasons  satisfactory  to  the 
General  Assembly  the  right  of  the  Individual 
to  have  a  dormant  judgment  revived  within 
three  years  after  dormancy  has  not  been 
made  a  part  of  what  we  might  properly  call 
the  'dormant  tax  judgment  act'  To*  allow 
the  state  after  the  lapse  of  seven  years  to 
enforce  by  execution  a  claim  upon  a  judgment 
for  taxes  upon  which  no  execution  had  been 
Issued  would  be  as  antagonistic  to  the  law  as 
to  allow  an  individual  to  sue  on  a  note  under 
seal  upon  which  a  judgment  had  been  render- 
ed and  had  become  barred  within  less  than 
20  years  simply  for  the  reason  that  the  origin- 


al period  of  limitation  applicable  to  sealed 
instruments  bad  not  expired  at  the  time  the 
judgment  had  become  dormant  The  analo^^ 
between  the  two  is  not  altogether  perfect  bat 
it  exists  sufficiently  to  Illustrate  the  anomaly 
resulting  from  the  construction  sought  to  be 
placed  upon  the  act  of  1887. 

"There  is  no  question  of  fraudulent  con- 
cealment of  property  involved  here.  The 
same  reasoning,  that  the  lapse  of  four  years 
did  not  bar  the  enforcement  of  taxes  t>ecause 
the  statute  referred  to  suits,  would  likewise 
apply  to  section  3766,  which  reads  that  'all 
suits  for  the  enforcement  of  rights  accruing 
to  individuals  under  statutes,*  etc.,  shall  be 
barred  within  20  years.  Moreover,  under  the 
peculiar  language  of  section  3766,  and  the 
construction  put  upon  it  by  this  court  in  Blg- 
by  V.  Douglas,  123  Ga.  635,  51  S.  E.  606,  and 
in  Savannah  Canal  Co.  v.  Shuman,  98  Ga.  171, 
25  S.  E.  415,  it  would  seem  not  applicable 
herok  In  some  courts  it  has  been  held  that 
suits  or  proceedings  in  the- nature  of  suits 
to  recover  taxes  are  like  actions  to  enforce 
statutory  rights,  and  should  be  barred  accord- 
ingly, even  though  taxes  be  not  mentioned  in 
the  statute  at  all.  See  what  is  said  in  the 
authority  referred  to  by  Mr.  Justice  Candler, 
County  of  Redwood  v.  Winona  Land  Co.,  40 
Minn.  525-626,  41  N.  W.  465.  If  the  bar  does 
not  attach  either  in  4  years  or  20  years,  then 
it  either  attaches  to  the  enforcement  of  taxes 
by  execution  under  sections  890  and  891  of  the 
Political  Code  of  1895,  as  to  property  alleged 
not  to  have  been  returned,  or  else  no  statute 
of  limitations  applies  at  all.  If  no  statute 
applies,  then  there  is  no  limit  beyond  which 
the  Comptroller  General  or  tax  collector  may 
not  go  in  issuing  fl.  fas.  It  is  not  a  mere 
question  as  to  the  taxes  of  this  corporation. 
The  amount  involved  in  this  case  is  of  small 
Importance  compared  to  the  establishment  of 
correct  rules  of  law  as  to  taxpayers.  Every 
property  owner  in  the  state  is  subject  to  taxa- 
tion, and  if  the  tax  collector  can  go  back- 
wards without  limitation,  and  declare  that 
any  taxpayer  owned  certain  property  at  a 
given  date  and  failed  to  return  it,  assess  its 
value  from  the  best  information  he  can  ob- 
tain, adding  interest,  and  issue  execution 
therefor,  it  presents  a  serious  question  for 
all  the  taxpayers  of  the  state.  If  any  other 
construction  were  made  than  that  which  we 
give  the  statute,  few  men  in  the  state  could 
feel  safe  that  the  titles  to  their  homes  and 
lands  might  not  be  subjected  for  some  omis- 
sion (accidental  or  intentional)  from  the  tax 
returns  of  some  former  owner  (many  years 
ago  perhaps),  for  which  no  claim  had  been 
made,  and  no  execution  Issued.  Liens  attach 
for  taxes  not  from  the  date  of  the  execution, 
but  from  the  tax  day  fixed  by  law.  A  sale 
to  an  innocent  purchaser  even  does  not  divest 
them.  The  former  owner  might  have  honest- 
ly believed  the  property  not  returned  was  not 
subject  to  taxation,  but  this  would  not  save 
the  present  owner,  unless  there  la  some  limi- 
tation. 
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"A  construction  which  wonld  place  no  limi- 
tation upon  the  right  of  the  tax  collector  to 
issue  and  enforce  li.  fas.  would  mean  public 
disaster.  Tax  is  a  valuable  and  necessary 
thing  for  the  state;  but  the  security  of  the 
citizen  Is  also  good.  There  may  be  *tax  dodg- 
ers/ and  men  who  defraud  the  government, 
but  tax  liens  alTect  the  honest,  as  well  as  the 
dishonest.  Without  Irreverence,  the  state  in 
general  law  seeks  to  follow  the  divine  ex- 
ample, when  it  is  said:  'He  maketh  His  sun 
to  rise  on  the  evil  and  the  good,  and  sendeth 
rain  on  the  Just  and  unjust.*  The  laws  of 
this  state  taxing  property  are  uniform.  Of 
course,  if  the  law  is  plain,  we  must  administer 
it,  and  not  change  it,  whatever  may  be  the  re- 
sult. But  It  is  well  recognized  that  in  con- 
struing a  statute  the  court  may  look  to  the 
old  law,  the  mischief,  and  the  remedy;  and 
with  this  in  view  the  legislative  intent  in 
making  the  laws  relating  to  ordinary  exe- 
cutions and  Judgments  becoming  dormant, 
applicable  to  tax  executions,  should  be  con- 
sidered. If  the  law  is  not  clear,  the  reason- 
ableness or  mireasonableness  of  a  particular 
construction  is  a  legitimate  subject  for  con- 
slderatiop  Lombard  ▼.  Trustees,  78  Ga. 
322;  Moravian  Seminary  v.  Atwood,  Sb  Ga. 
882;  26  Am.  &  Eng.  Bnc  L.  (2d  Ed.)  646. 
Is  It  reasonable  to  suppose  that  the  Legis- 
lature meant  to  protect  purchaserc  only 
if  the  tax  collector  had  done  his  duty  and 
Issued  execution,  but  left  them  in  danger 
and  with  an  t>verhanging  lien,  for  an  un- 
limited time,  if  he  did  not  issue  an  execu- 
tion? True  there  is  no  intervening  pur- 
chaBer  here.  But  under  the  statute  there  is 
no  distinction;  and,  if  there  Is  no  bar  as  to 
the  defendant,  there  is  none  as  to  a  purchaser, 
however  honest  Furthermore  the  Legisla- 
ture has  declared  that  Interest  against  a  tax- 
payer runs  from  the  time  when  an  execution 
should  have  been  issued,  and  this  has  been 
construed  to  mean  December  20th  of  each 
year.  Surely  the  state  did  not  hitend  to  fix 
a  date  when  its  officers  should  have  issued 
the  execution  as  a  point  from  which  interest 
should  run  against  a  taxpayer,  but  not  from 
which  the  statute  of  limitations  should  run 
In  his  favor.  Doubtless  the  Legislature  con- 
sidered the  serious  consequences  resulting 
from  thus  leaving  the  matter  open  for  action 
by  the  tax  collector  indefinitely  when  they 
passed  the  act  of  1887,  embodied  In  the  sec- 
tions of  the  Political  Code  cited  above.  If 
this  be  not  the  correct  construction,  In  exam- 
ining titles  no  lawyer  could  give  his  client 
any  assurance  that  he  would  obtain  a  dear 
title;  for,  if  there  were  no  limitation,  the 
danger  would  go  back  to  the  beginning  of  the 
taxing  system. 

'The  constitutional  prohibition  against 
granting  away  the  right  of  taxation  (Civ. 
CJode  1895,  S  5796)  has  no  relevancy,  we  think, 
to  the  case.  The  Ck>nstitution  prohibits  the 
grant  of  privileges  and  exemptions  (except  as 
specified)  to  corporations  and  other  persons. 
It  saya  nothing  of  the  time  when  the  execu- 


tion must  be  Issued  or  enforced.  The  Legis- 
lature has 'passed  many  acts  prescribing  the 
time  within  which  actions  may  be  brought, 
but  these  were  not  considered  unconstitution- 
al violatLone  of  property  or  property  rights. 
A  similar  question  has  been  passed  on  by 
the  Supreme  Court  of  Montana  in  Board  of 
Gom'rs  of  Custer  CJounty  v.  Story  (Mont.) 
68  Pac  56." 

With  the  greatest  respect  .for  the  profound 
ability  and  learning  of  my  Brethern,  I  am 
constrained  to  register  a  very  earnest  dis- 
sent from  the  views  above  expressed.  Their 
vigorous  attack  upon  the  inherent  fallacy  of 
the  obsolete  doctrine  of  the  divine  right  of 
kings,  and  the  scholarly  narrative  of  the 
evolution  of  human  thought  resulting  in  the 
rejection  of  this  fallacy  by  advanced  and  en- 
lightened nations,  are  both  entertaining  and 
instructive,  but  I  fail  to  see  that  they  il- 
luminate the  subject  under  discussion.  It 
is  freely  conceded  that  the  theory  that  the  sub- 
ject exists  for  the  benefit  of  the  sovereign 
is  both  "selfish'*  and  "atrocious."  In  might 
be  even  more  strongly  charact^ized.  I  must 
insist,  however,  that  this  theory  is  not  even 
remotely  kin  to  the  one  that  the  right  of 
self-preservation  is  inherent  in  the  state, 
be  it  republican  or  monarchical  in  form, 
and  that,  growing  out  of  this  right  as  a  neces- 
sary incident  thereto,  is  the  right  to  tax  the 
citizen  for  the  support  of  the  government. 
"The  right  of  taxation  is  a  sovereign  right, 
inalienable,  inaestructible— is  the  life  of  the 
state.**  I  do  not  contend  for  the  divine 
right  of  kings,  but  for  the  inherent,  if  not 
divine,  right  of  the  state — ^1.  e.,  the  people — 
to  protect  and  p^petuate  Itself.  The  right 
to  tax  cannot  be  abridged  or  restricted  in  any 
degree  without  the  consent  of  the  state, 
and  that  consent  must  be  so  plainly  expressed 
as  to  leave  no  room  for  doubt.  I  dispute 
the  theory  announced  by  the  majority  that 
'^e  general  rule  is  that,  where  an  individual 
would  be  barred  by  a  statute  of  limitations, 
the  state  is  likewise  barred  under  the  same 
circumstances,'*  and  contend  that  the  ex- 
ception has  been  stated  instead  of  the  rule. 
In  my  opinion  section  881  of  the  Political 
(>>de  of  1895  was  designed  to  render  tax  exe- 
cutions dormant  in  the  same  manner  that 
executions  issued  on  Judgments  become  dor- 
mant I  agree  with  the  contention  of  coun- 
sel for  the  state  that  the  purpose  of  the  stat- 
ute is  to  protect  innocent  and  bona  fide  pur- 
chasers. Stanley  v.  McWhorter,  78  Qa.  38, 1 
S.  E.  260 ;  Hollis  v.  Lamb,  114  Oa.  744, 40  S.  B. 
751;  Easterlin  v.  New  Home  Co.,  115  Ga. 
309,  41  8.  E.  595.  And  I  can  conceive  of  no 
rule  of  construction  by  which  there  can  be 
read  into  section  891  the  meaning  that,  unless 
a  claim  for  taxes  is  placed  in  execution  with- 
in seven  years  from  the  date  of  its  accrual, 
the  state  will,  by  analogy  to  the  case  of  one 
who  has  obtained  a  civil  Judgment  which 
nas  not  been  placed  in  execution,  lose  the 
right  to  issue  a  fi.  fa.  and  inforce  its  collec- 
tion.   The   argument  that  the  construction 
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of  sections  890  and  891  for  which  I  contend 
would  place  a  premium  on  official  Inaction 
and  allow  the  state  to  derive  an  advantage 
from  the  negligence  of  its  taxing  officers  is 
to  me  entirely  unconvincing.  All  presump- 
tions are  in  favor  of  the  faithful  and  effi- 
cient discharge  of  their  duties  by  officers. 
On  the  other  hand,  the  contrary  construction 
will  place  a  premium  on  concealment,  de- 
ception, and  tax  dodging,  which,  in  human 
experience,  if  not  in  human  nature,  are  evils 
more  to  be  dreaded  and  more  likely  to  be 
encountered  than  official  inaction. 

As  has  been  seen,  a  majority  of  the  court 
is  of  the  opinion  that  the  state's  right  to 
issue  execution  for  taxes  is  barred  after  the 
lapse  of  seven  years  from  the  time  when  the 
right  to  issue  such  execution  accrues.  We 
are,  however,  unanimous  in  holding  that  the 
statute  did  not  run  against  the  state  during 
the  time  that  the  Comptroller  General  was 
enjoined  by  the  federal  court  from  issuing 
any  fi.  fas.  whatever  for  taxes  on  this  stock. 
As  will  be  seen  from  another  portion  of  this 
opinion,  the  only  question  necessarily  in- 
volved in  the  suit  In  the  United  States  Cir- 
cuit Court  was  the  taxability  of  the  stock 
for  the  year  1900;  and  to  that  extent  only 
does  the  estoppel  by  Judgment  operate.  But 
the  decree  In  the  case  enjoined  the  Issuance 
of  any  executions  for  taxes,  not  only  for 
taxes  for  the  year  1900,  but  for  subsequent 
years,  and  for  any  year  in  which  the  state 
might  see  fit  to  make  a  claim  for  taxes  on 
the  stock.  While  neither  party  Is  estopped 
on  the  question  of  taxability,  except  for  the 
year  1900,  the  hands  of  the  state  officers  were 
absolutely  tied  by  the  injunction  as  to  the 
enforcement  of  any  claim  for  taxes  which 
the  state  might  have.  In  this  litigation  the 
Georgia  Railroad  &  Banking  Company  was 
a  party ;  and  while  It  was  not  a  complainant, 
and  did  not  itself  procure  the  decree,  it  was 
u  party  to  the  case  and  was  bound  by  the  de- 
cree to  the  same  extent  that  other  parties 
would  be  bound,  and  was  actually  enjoined 
from  returning  or  paying  any  taxes  what- 
ever on  this  stock.  With  the  state  officers 
in  the  situation  In  which  the  final  decree  left 
them  they  would  have  been  in  contempt  of 
court  if  they  had  attempted  to  enforce  any 
claim  for  taxes  against  this  stock  in  any 
way  for  any  year.  Under  such  circumstan- 
ces, the  plaintiff  in  the  present  case  cannot 
In  equity  ask  that  the  state  be  barred  hj^  a 
limitation  of  time,  when  the  time  involve 
is  that  which  passed  during  the  period  when 
the  state  officers  were  boimd  to  remain  pas- 
sive as  a  result  of  a  judgment  of  a  court 
of  competent  jurisdiction. 

Mr.  Justice  LUMPKIN  concurs  with  me 
in  the  conclusion  that  I  have  reached,  but, 
as  will  be  seen,  some  of  the  reasoning  lead- 
ing thereto  conflicts  with  the  position  taken 
by  him  in  his  dissenting  headnote  3. 

On  the  main  issues  of  the  taxability  of 
the  stock  in  question  and  the  legality  of  the 
procedure    instituted    by    the    Comptroller 


General  the  court  below  was  right. and  there- 
fore the  Judgment  will  be  affirmed;  direc- 
tion being  given,  in  accordance  with  the  views 
of  the  majority,  that  the  Comptroller  Gen- 
eral and  the  sheriff  be  enjoined  from  seeking 
to  collect  any  tax  on  the  stock  from  the 
plaintiff  in  a:ror  which  accrued  prior  to  the 
year  1895,  and  that  the  costs  incurred  in 
bringing  the  case  to  this  court  be  taxed 
against  the  defendant  in  error. 

Judgment  affirmed,  with  direction.  All 
the  Justices  concur,  except  CANDLER,  J^ 
who  dissents  as  to  the  direction  given. 


(124  Ga.  846) 
TASKER  y.   BAUGH  ft  JOHNSON. 
(Supreme  Court  of  Georgia.    Feb.   16,  190a) 

CONTBACT  —  MaNUFACTUBB   OF    LUMBEB — PeB- 
FOBUANCE — ^ACT  OF  QOD. 

In  a  suit  by  millmen  to  recover  the  price 
for  manufacturing  lumber,  where  one  of  the 
issues  raised  was  whether  the  damage  to  the 
lumber,  If  any,  was  caused  by  failure  to  prompt- 
ly pile  it  pursuant  to  the  contract  or  by  pre- 
vailing weather  conditions,  and  it  appeared  from 
the  evidence  that  the  lumber  was  manufactured 
during  a  rainy  season,  not  unusual  for  that 
locality,  it  was  error  to  charge  Civ.  Code  1895, 
I  3725,  as  to  impossibility  of  performance  by 
act  of  God  being  equivalent  to  performance. 
Such  a  charge  was  inapplicable,  and  in  the  con- 
nection in  which  it  was  given  the  meteorologi- 
cal condition  prevailing  at  the  time  the  con- 
tract was  being  executed  may  have  been  inter- 
preted by  the  jury  as  the  act  of  God. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fannin  (coun- 
ty; Geo.  F.  Gober,  Judge. 

Action  by  Baugh  &  Johnson  against  Charles 
Tasker,  receiver.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Reversed. 

T.  A.  Brown  and  J.  Z.  Foster,  for  plaintiff 
in  error.  F.  0.  Tate,  O.  R.  Dupree,  and 
John  W.  Henley,  for  defendants  In  error. 

EVANS,  J.  Baugh  &  Johnson,  millmen, 
entered  into  a  contract  with  the  receiver  of 
the  Tasker  Lumber  Company  to  cut,  log,  and 
manufacture,  and  put  upon  sticks,  timber  upon 
the  land  of  the  lumber  company,  and  to  re- 
ceive therefor  certain  prices  according  to 
certain  specifications.  The  receiver  refused 
to  pay  for  all  of  the  lumber  manufactured  by  the 
millmen,  who  Instituted  their  suit  to  recover 
the  balance  dna  The  receiver  of  the  lumber 
company,  in  defense  to  the  plaintUTs  action, 
averred  that  the  specifications  alleged  In 
the  plaintiff's  petition  were  inaccurate  in 
certain  particulars;  that  some  of  the  lumber 
was  not  cut  in  accordance  with  the  contract, 
and  was  damaged  by  rot  and  stain  occasioned 
by  the  failure  on  the  part  of  the  plaintiffs 
to  promptly  and  properly  pile  the  lumber 
after  It  was  manufactured.  The  Jury  re- 
turned a  verdict  In  favor  of  the  plaintiffs 
for  about  three-fourths  of  the  amount  claimed 
to  be  due  in  their  suit,  whereupon  the  de- 
fendant moved  for  a  new  trial  on  the  general 
grounds  and  because  of  a  certain'  Instruction 
of  the  judge  on  the  subject  of  excuse  of  per- 
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formance  by  the  act  of  God.    The  motiton  was 
overruled  and  the  defendant  excepted. 

The  evidence  was  conflicting  as  to  the 
precise  terms  of  the  contract,  which  rested 
in  parol.  There  was  also  a  dispute  in  the 
evidence  as  to  whether  the  lumber  was 
promply  piled  after  coming  from  the  mill, 
in  accordance  with  the  contract  The  timber 
belonging  to  the  lumber  company  was  located 
In  a  narrow  mountain  valley.  I>uring  the 
time  the  timber  was  being  manufactured 
into  lumber,  the  weather  was  rainy.  The 
plaintiffs'  evidence  presented  the  contention 
that  the  lumber  was  properly  sawed  and 
promptly  piled,  and  that  any  stain  or  rot 
to  the  lumber  was  not  traceable  to  Any  failure 
on  their  part  to  comply  with  their  contract, 
and  that  If  there  was  any  stain'  or  rot  in 
the  lumber,  it  was  occasioned  by  the  frequent 
rains  which  fell  during  the  period  of  time 
they  were  executing  their  contract,  or  by 
stain  In  the  logs  before  being  sawed.  The  de- 
fendant's evidence,  on  the  contrary,  presented 
the  contention  that  some  of  the  lumber  was 
missawn,  and  some  of  It  was  stained  and 
rotted  because  of  the  failure  by  the  plain- 
tiffs to  promptly  and  properly  pile  it  in  ac- 
cordance with  the  contract  The  court 
charged  the  Jury  that  the  burden  was  upon 
the  plaintiffs  to  show  compliance  with  the 
spirit,  and  not  merely  the  letter,  of  the  con- 
tract, and  that  if  any  damage  resulted  to  the 
defendant  because  of  noncompliance  with 
the  terms  of  the  contract,  the  defendant 
would  have  the  right  to  reduce  whatever 
amount  was  due  on  the  contract  price  by  the 
damages  sustained  by  the  defendant  resulting 
from  nonperformance  of  the  contract;  but 
that  if  the  plaintiffs  had  complied  with  the 
contract  and  the  defendant  had  suffered  no 
damages  by  reason  of  the  acts  of  the  plain- 
tiffs, in  such  case  the  plaintiffs  would  be  en- 
titled to  recover  the  full  contract  price.  In 
immediate  connection  with  this  charge,  the 
court  charged  as  follows:  If  such  per- 
formance is  impossible,  and  became  so  by 
the  act  of  God,  such  Impossibility  Itself  is  a 
defense  equivalent  to  performance;  but  If  by 
proper  prudence  such  Impossibility  might 
have  been  avoided  by  the  promisor,  it  ceases 
to  be  an  excuse  for  nonperformance.  The 
charge  on  the  subject  of  excuse  of  per- 
formance of  the  contract  because  of  the  act 
of  God  was  Inapplicable.  If  the  plaintiffs 
performed  the  work  In  accordance  with  the 
terms  of  the  contract,  they  were  entitled  to 
recover  the  full  contract  price,  notwithstand- 
ing the  lumber  may  have  become  damaged 
because  of  the  rainy  season  during  which  It 
was  being  manufactured.  On  the  other  hand, 
if  the  lumber  became  stained  and  rotted  be- 
?ause  of  a  failure  to  pile  it  pursuant  to  the 


contract,  the  damage  thus  occasioned  would 
reduce  the  plaintiffs'  recovery  to  that  extent 

The  charge  was  harmful  to  the  defendant, 
as  liable  to  be  misunderstood  by  the  jury  in 
excusing  nonperformance  of  the  contract  in 
the  piling  of  the  lumber,  because  of  the  inter- 
ference by  meteorological  conditions.  The 
jury  may  have  found  with  the  defendant  on 
the  facts  concerning  the  piling  of  the  lumber, 
but  that  the  plaintiffs  were  prevented  from 
complying  with  their  obligations,  because  of 
the  frequent  rains,  and  that  this  would 
excuse  nonperformance,  as  being  the  act  of 
God.  As  was  said  by  McDonald,  J.,  in  Dos- 
ter  V.  Brown,  25  Ga.  26,  71  Am.  Dec.  153: 
**While  every  shower  of  rain  that  falls  upon 
the  earth  is  the  act  of  God,  in  contradistinc- 
tion to  the  act  of  man,  yet  an  ordinary 
freshet  is  not  the  act  of  God,  in  the  legal 
sense  which  protects  a  man  against  responsi- 
bility for  the  nonperformance  of  a  contract 
like  that  made  by  this  plaintiff."  Ck)ntract8 
are  made  subject  to  be  performed  under 
ordinary  conditions  which  may  be  reasonably 
anticipated  with  reference  to  the  localities 
and  seasons.  Nonperformance  of  a  contract 
is  not  to  be  excused  because  one  of  the  parties 
is  prevented  from  performing  his  obligations 
in  the  premises  by  rains  which  are  naturally 
and  reasonably  to  be  expected.  Cannon  v. 
Hunt  113  Ga.  501,  38  S.  B.  983,  116  Ga. 
452,  42  S.  B.  743.  In  no  sense  could  the 
interference  with  the  work,  attributable  to 
rains  which  were  neither  unusual  nor  un- 
precedented, be  an  excuse  for  noncompliance 
with  the  contract.  We  are  unable  to  say 
whether  the  jury  accepted  the  evidence  of 
the  plaintiffs  or  that  of  the  defendant  on 
the  subject  of  compliance  with  the  contract 
relatively  to  the  prompt  piling  of  the  lumber, 
or  whether  the  jury  found  the  stain  upon 
the  lumber  was  caused  by  the  natural  condi- 
tion of  the  logs  or  by  a  failure  to  promptly 
pile  the  lumber.  The  jury  may  have  reached 
the  conclusion  that  although  the  lumber  was 
not  put  on  sticks  as  soon  as  It  should  have 
been,  yet  the  rainy  weather  prevented  a 
strict  compliance  with  the  terms  of  the  con- 
tract and  afforded  an  excuse  to  the  plain- 
tiffs for  not  sooner  piling  the  lumber  after  it 
left  the  mill.  The  charge  of  the  court  may 
have  been  understood  by  the  jury  as  stating, 
as  a  matter  of  law,  that  if  the  lumber  was 
not  piled  in  accordance  with  the  contract 
because  of  the  frequent  rains,  the  defendant 
would  not  be  entitled  to  reduce  the  amount 
due  on  the  contract  price  by  any  damage 
from  rot  or  stain  occasioned  by  a  failure 
to  promptly  pile  the  lumber;  and  for  this 
reason  there  should  be  another  trial  of  the 
casa 

Judgment  reversed.  All  the  Justices 
concur. 
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AMERIOAN    NAT.    BANK    ▼.    LEE. 
(Supreme  Court  of  Georgia.    Feb.  16,  1906.) 

1.  Attachment — ^Advebsb  Claim — Bubdbn  of 
Pboof — Extent. 

Upon  the  trial  of  a  claim  case,  where  the 
levy  of  attachmoit  does  not  recite  that  the 
property  was  found  in  the  possession  of  the  de- 
fendant at  the  time  of  the  levy,  the  plaintiff 
successfully  carries  the  burden  of  proof  by  show- 
ing affirmatively  that  the  defendant  in  attach- 
ment was  vested  with  title  at  or  before  the 
time  of  the  levy.  Accordingly,  when  such  proof 
was  made,  the  trial  judge  did  not  err  in  re- 
fusing to  dismiss  the  levy  upon  the  ground 
that  the  plaintiff  had  not  shown  title  or  poe^ 
session  in  the  defendant  in  attachment. 

[Ed.  Note. — ^For  cases  in  point,  see  vol  6^ 
Cent  Dig.  Attachment,  |  lllL] 

2.  Attachment — Ownershif — Sales — ^Deliv- 
EST — Bill  of  Lading. 

Where  a  person  orders  goods,  and  the 
owner,  contemplating  a  sale,  delivers  them  to 
a  common  carrier,  to  be  shipped  to  his  own 
order  at  the  station  of  the  proposed  purchaser, 
title  does  not,  without  more,  pass  from  the 
owner.  And  where  the  owner  upon  such  ship- 
ment of  goods,  makes  a  draft  in  favor  of  a 
third  person  on  the  proposed  purchaser  for 
the  price  of  the  goods  and  endorses  the  bill  of 
lading  and  delivers  that,  with  the  draft  attach- 
ed, to  the  third  person,  for  a  sufficient  con- 
sideration, intending  thereby  to  sell  the  goods, 
the  delivery  of  such  draft  and  bill  of  lading 
so  indorsed  will  convey  to  that  person  the  title 
to  the  goods.  Accordingly,  when  a  sale  is  thus 
completed  before  the  goods  are  levied  upon  un- 
der an  attachment  against  the  original  owner, 
the  property,  upon  the  trial  of  the  dalm  inter- 
posed by  the  owner  of  the  draft  and  bill  of 
lading,  should  be  found  not  subject. 
(Syllabus  by  the  Court.) 

Error,  from  Superior  Court,  Upson  County; 
B.  J.  Reagan,  Judge. 

Suit  by  S.  S.  Lee  against  Pilcher  &  Co. 
in  wbleh  certain  property  was  attached  and 
claimed  by  the  American  National  Bank. 
There  was  Judgment  for  plaintiff,  and  claim* 
ant  brings  error.    Reversed. 

Fislnger  &  Davis,  for  plaintiff  in  error. 
M.  bL  Sandwich,  for  defendant  in  error. 

ATKINSON,  J.  S.  S.  Lee  sued  out  a  writ 
of  attachment  against  Pilcher  &  Co.,  nonres- 
idents, returnable  to  a  justice  court  on  the 
4tb  day  of  April,  1904,  and  caused  the  same 
to  be  levied  upon  certain  flour  as  the  property 
of  the  defendant  The  levy  did  not  state 
that  the  flour  was  found  in  the  possession  of 
the  defendant  The  American  National  Bank 
filed  a  claim  to  the  property.  By  consent  the 
case  was  appealed  to  a  Jury.  Upon  the  trial 
the  plaintiff  introduced  evidence,  which,  in 
so  far  as  the  rulings  brought  here  for  review 
are  concerned,  may  be  treated  as  sufficient 
to  prove  the  debt,  and  the  ground  for  attach- 
ment Upon  the  question  of  title  to  the. 
property,  the  evidence  offered  by  the  plain- 
tiff was  substantially  to  the  effect  that  T.  J. 
Reeves  of  Thomaston,  Ga.,  had  ordered  12 
barrels  of  flour  from  the  defendant,  Pilcher 
A  Co.,  to  be  shipped  from  Nashville,  Tenn., 
to  Thomaston,  Ga.    The  flour  was  shipped 


March  26th  and  a  bill  of  lading  issued  to 
the  order  of  Pilcher  &  Co.,  with  direction  to 
notify  Reeves.  The  flour  was  shipped  upon 
the  bill  of  lading  with  the  draft  for  the  pur- 
chase money  attached,  and  was  levied  on 
while  in  the  hands  of  the  common  carrier 
at  Thomaston,  Ga.,  before  Reeves  had  accept- 
ed the  same  or  paid  for  it  Reeves  testified 
that  tit  the  time  of  the  levy  the  flour  was 
not  his  property,  but  tiiat  according  to  his 
understanding  it  was  the  property  of  Pilcher 
&  Co.,  the  defendant  in  attachment  Plain- 
tiff rested;  whereupon  the  claimant  moved 
the  court  to  dismiss  the  levy  on  the  ground 
that  the  plaintiff  liad  failed  to  prove  either 
possession  or  title  in  the  defendant  The  mo- 
tion was  overruled.  The  claimant  then  in- 
troduced the  bill  of  lading,  dated  March  26, 
1904,  indorsed  in  blank  by  Pilcher  &  Co.,  and 
likewise  a  draft  by  Pilcher  &  Co.,  on  T.  J. 
Reeves  in  favor  of  the  claimant  the  Ameri- 
can National  Bank,  for  the  purchase  money 
of  the  flour.  Claimant  also  introduced  the 
testimony  by  interrogatories  of  Pilcher  and 
Le  Sueur,  the  cashier  of  the  bank,  to  the  effect 
that  on  March  80,  1904,  the  bill  of  lading, 
with  draft  on  Reeves  for  the  purchase  money 
attached,  was  sold  and  transferred,  by  in- 
dorsement by  Pilcher  &  Co.,  to  the  bank,  in- 
tending thereby  to  sell  the  flour  and  the  right 
to  collect  for  its  own  account  the  draft  The 
bank  paid  Pilcher  &  Co.  the  face  value  of  the 
draft,  to  wit,  $50.22,  by  passing  that  amount 
at  once  to  the  credit  of  Pilcher  &  Co.,  against 
which  they  were  authorized  to  check  or 
draw.  The  bill  of  lading  draft  attached  were 
then  forwarded  by  the  claimant  to  the  bank 
in  Thomaston,  Ga.,  for  the  purpose  of  collect- 
ing the  draft  and  surrendering  to  Reeves  the 
bill  of  lading,  which  would  authorize  him  to 
demand  the  flour  from  the  common  carrier. 
There  is  a  slight  difference  between  the  testi- 
mony of  Pilcher  and  that  of  the  cashier  as  to 
dates,  the  former  stating  that  the  bill  of 
lading  was  issued  March  26th,  and  that  the 
sale  to  the  bank  was  on  March  30th,  while  the 
cashier  gives  only  one  date,  and  says  the 
transaction  occurred  about  March  26th.  As 
a  matter  of  fact  the  bill  of  lading  bears  date 
March  26th  and  the  draft  March  30,  1904. 
There  was  no  evidence  tending  to  controvert 
the  evidence  offered  by  the  claimant  except 
the  statement  by  Reeves,  who  testified  that 
the  flour  was  the  property  of  Pilcher  &  Co., 
"according  to  his  understanding.'*  The  Jury 
found  the  property  subject  Upon  petition  to 
the  superior  court  the  case  was  reviewed 
under  a  writ  of  certiorari,  and  after  con- 
sideration, the  writ  was  dismissed  by  the 
Judge  of  the  superior  court,  and  Judgment  was 
entered  against  the  claimant  for  costs.  The 
claimant  comes  by  bill  of  exceptions  to  this 
court  and  makes  two  questions  which  were 
made  in  Its  petition  for  certiorari  and  ruled 
adversely  to  it  in  the  lower  court  below,  to 
wit,  (1)  that  at  the  close  of  plaintiff's  peti- 
tion, the  levy  should  have  been  dismissed  be- 
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cause  there  was  no  proof  of  possession  or 
title  In  the  defendant  in  attachment,  and 
(2)  that  upon  the  uncontradicted  evidence 
offered  by  the  claimant,  the  Jury  should  have 
found  the  property  not  subject 

1.  As  to  the  first  question,  the  ruling  of 
the  court  in  refusing  to  dismiss  the  levy 
was  correct.  The  evidence  aflarmatlvely 
showed  that  Pllcher  &  Co.  had  been  vested 
with  title  to  the  flour,  and  that  It  had  been 
shipped  from  Nashville,  Tenn.,  for  delivery  to 
Pllcher  &  CJo.  at  Thomaston,  Ga.,  or  to  their 
order.  It  was  not  by  the  plaintiff's  evidence 
shown  that  the  title  had  ever  passed  out  of 
Pllcher  &  CJo.  either  by  assignment  of  the 
bill  of  lading  or  otherwise.  The  ownership 
having  been  thus  shown,  it  will  be  presumed 
to  have  continued  in  Pllcher  &  Co.  until  the 
contrary  Is  made  aflarmatlvely  to-  appear. 
Dean  v.  American  Harrow  Co.,  112  Ga.  150, 
37  S-  B.  176.  The  burden  was  therefore 
successfully  carried  by  the  plaintiff,  and  the 
levy  should  not  have  been  dismissed  on  that 
ground. 

2.  As  to  the  second  question,  however,  the 
claimant,  by  clear  proof,  which  is  not  sub- 
stantially contradicted,  showed  that  several 
da3r8  before  the  levy  of  the  attachment,  the 
bill  of  lading,  with  draft  for  purchase  money 
attached,  for  value  had  been  sold  to  claimant 
This  sale  passed  title  to  the  flour  from  the 
defendant  in  attachment  to  the  claimant 
Farmers  Bank  v.  Allen-Holmes  Co.  122  Ga. 
67,  49  S.  B.  816,  and  cases  cited ;  Commer- 
cial Bank  v.  Armsby,  120  Ga.  74,  47  S.  B. 
680,  65  li.  R.  A.  443,  and  cases  cited.  The 
transaction  between  Pllcher  &  Co.  and  the 
claimant  took  place  on  March  30th  and  the 
attachment  was  not  levied  until  five  days 
thereafter,  to  wit,  on  April  4th.  It  Is  clear, 
therefore,  that  the  property  at  the  time  of 
the  levy  did  not  belong  to  the  defendant  in 
attachment,  but  was  the  property  of  the 
claimant  The  testimony  of  Reeves  cannot  be 
accepted  as  sufl3clent  to  show  title  in  the  de- 
fendant In  fact  he  does  not  undertake  to 
say  that  the  title  was  in  the  defendant  at  the 
time  of  the  levy.  He  qualifies  the  statement 
to  that  effect  by  the  words,  "according  to  my 
understanding,**  and  does  not  attempt  to  give 
the  facts  upon  which  he  based  his  conclusion. 
He  evidently  based  his  understanding  upon 
the  facts  that  Inasmuch  as  the  fiour  had  been 
shipped  to  him  with  draft  for  the  purchase 
money  attached  to  the  bill  of  lading  and  he 
had  not  paid  the  draft  that  the  flour  was  not 
his,  and  had  not  taken  Into  consideration  the 
fact  which  afterwards  was  mnde  to  appear 
by  claimant's  testimony  that  Pllcher  &  Co.  in 
the  meantime  had  transferred  the  draft  and 
bill  of  lading  to  claimant  So  upon  the 
whole,  the  claimant  has  clearly  and  conclu- 
sively established  his  title,  and  the  Jury 
should  have  found  the  property  not  subject 
and  the  court  below  erred  in  ruling  to  the 
contrary. 

Judgment  reversed.    All  the  Justices  concur. 


024  Ga.  951) 
SWING  V.  FARRAR  et  al. 
(Supreme  Court  of  Georgia.    Feb.  19,  1906.) 

Insurance  —  Fobeion  Mutuax  Insurance 

Company— Action  against  Stockholder. 
When,  by  a  suit  Instituted  in  a  court  of 
this  state,  a  policy  holder  in  a  foreign  mutual 
fire  insurance  company  is  sought  to  be  held 
liable  for  a  ratable  proportion  of  its  losses 
and  expenses,  under  the  laws  of  the  state 
wherein  the  company  was  chartered,  It  is  in- 
cumbent upon  the  plaintiff  to  affirmatively  show 
by  his  pleadings  that  the  laws  of  that  state 
impose  upon  the  policy  holders  a  statutory 
liability  to  meet  the  demand  made  upon  him. 
As  the  plaintiff  in  this  case  failed  to  do  so. 
his  petition  was  properly  dismissed  on  the  ground 
that  no  cause  of  action  was  therein  set  forth. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Whitfield  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  James  B.  Swing,  trustee,  against 
B.  B.  Farrar  and  others.  Judgment  for  de- 
fendants, and  plaintifP  brings  error.  Affirmed, 

W.  H.  Odell  and  W.  B.  Mann,  for  plaintiff 
In  error.  G.  D.  McCutchen  and  F.  K.  Mc- 
Cutchen,  for  defendants  in  error. 

BVANS,  J.  The  court  below  dismissed  the 
plaintifTs  suit  on  the  ground  that  he  set 
forth  in  his  petition  no  cause  of  action 
against  the  defendants,  four  of  whom  were 
alleged  to  be  the  surviving  .members  of  a 
partnership,  and  two  the  executors  of  a  de- 
ceased partner.  The  action  was  brought  In 
the  name  of  James  B.  Swing,  suing  as  trustee 
for  the  creditors  of  the  Union  Mutual  Fire 
Insurance  Company  of  Cincinnati,  Ohio, 
which  was  Incorporated  under  the  laws  of 
that  state  on  May  27, 18S7,  and  was  engaged 
in  business  during  the  years  1888-1890,  but 
which  was  "disincorporated"  on  December  18, 
1890,  by  the  Supreme  Court  of  Ohio  in  a  case 
in  which  the  state  of  Ohio  on  the  relation 
of  the  Attorney  General,  was  the  plaintiff  and 
the  insurance  company  the  defendant.  Pend- 
ing this  cause,  Swing  was  appointed  trustee 
for  the  creditors  and  polioy  holders  of  the 
Insurance  company,  and  he  brings  the  present 
action  by  order  of  that  court  of  June  11,  1901, 
which  on  that  day  made  and  entered  a  decree  of 
assessment  against  "all  persons  who  held  pol- 
icies of  insurance  in  said  company  on  and  be- 
tween April  26, 1889,  and  December  18, 1890."  It 
is  alleged  that  this  decree  is  still  in  full  force 
and  effect,  and  that  the  assessment  upon  the  de- 
fendants thereunder,  in  order  to  pay  the  loss- 
es and  expenses  of  the  association  during 
the  time  their  property  was  insured  therein, 
amounts  to  $171.84  f  that  they  were,  on  or 
about  February  11,  1904,  duly  notified  by  the 
trustee  to  pay  his  assessment,  but  they  havp 
refused  to  do  so,  and  are  now  due  to  plaintiff, 
as  such  trustee,  the  amount  just  stated,  besides 
interest  thereon  from  March  13,  1904.  The 
decree  Is  set  forth,  as  furnishing  the  date 
from  which  the  assessment  against  each  class 
of  policy  holders  is  to  be  ascertained,  ac- 
cording to  the  liabilities  of  the  association 
Incurred    while   they   were    members.    The 
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names  of  the  parties  defendant  to  this  decree 
are   not  disclosed.    Gertaln   provisions  per- 
taining to  the  organization  and  management 
of  mutual  insurance  companies,  and  alleged 
to  have  been  embraced  In  "the  laws  of  Ohio 
In  force  during  the  years  1888,  1880,  and 
1800,"  are  set  forth  in  the  plaintiff's  petition. 
The  following  facts  are  also  made  to  appear: 
One  W.  B.  Farrar,  now  deceased,  together 
with  others  who  are  named  as  defendants,  in 
1800  conducted  business  in  Hamilton  county, 
Tenn..  under  the  firm  name  of  W.  B.  Farrar 
Manufacturing  Company.    This  firm  accepted 
a  policy  for  $1,000  issued  by  the  above-named  ; 
insurance  company  on  the  property  of  the 
partnership,  insuring  it  against  loss  by  fire  . 
and  lightning,  the  property  Insured  being  lo-  ! 
cated  at  Ridgedale,  in  the  state  and  county  ■ 
aforesaid.    This  policy  was  held  by  the  firm  : 
and  kept  in  force  from  July  8,  1890,  to  De-  i 
cember  19th  of  that  year,  since  which  latter  | 
date  W.  B.  Farrar  has  departed  this  life.  ! 
It  is  upon  the  foregoing  facts  that  the  plain-  ; 
tiff  relies  as  supporting  his  contention  that  • 
the  contingent  liability  of  the  defendants  on 
this  policy,  under  the  laws  of  the  state  of  , 
Ohio  and  the  decree  of  court  hereinbefore 
mentioned,  "was  and  is  five  times  the  agreed 
annual  premium"  on  the  policy,  which  was 
$50,  and  that  by  accepting  and  holding  this 
policy  the  partners  became  legally  and  equi- 
tably liable  for  their  Just  proportion  of  all 
losses  and  expenses  incurred  by  the  insurance 
company    issuing   it,    during   the   time   the 
partnership  held  the  policy,  "and  to  pay  such  j 
assessments  on  the  amount  of  said  contingent  ; 
liability  to  assessment  as  should  be  required 
by  law."    It  is  evident  that  the  suit  is  not 
based  on  any  alleged  breach  of  the  contract  ; 
set  out  in  the  policy  of  insurance,  nor  is  it  ; 
an  action  to  enforce  a  foreign  judgment  ob-  | 
tained  against  the  defendants  in  the  state  of 
Ohio.    On  the  contrary,  as  counsel  for  the  ' 
plaintiff  very  clearly  point  out  in  their  brief, 
it  is  an  attempt  by  the  trustee  who  represents 
the  creditors  of  an  insolvent  corporation  to 
subject  the  defendants  to  liability   for  its 
debts  under  a  statute  of  the  state  of  Ohio  ; 
which    Imposes   such   a   liability    upon   the  , 
policy  holders  in  certain  mutual  fire  insurance  = 
associations    chartered   under    the   laws   of 
that  state.    We  shall  accordingly  confine  our  ; 
discussion  to  the  question  whether  or  not  the  , 
plaintiff's  petition  discloses   with   sufilcient  ' 
certainty  that  the  defendants  are  subject  to 
assessment  to  meet  the  demands  of  creditors  ; 
of  the  Union  Mutual  Fire  Insurance  Company.  ■ 

One  of  the  statutory  provisions -set  forth 
is  to  the  effect  that  "Every  person  who  ef- 
fects insurance  in  a  mutual  company  and  con- 
tinues to  be  insured  ♦  •  *  ghall  be  j 
bound  to  pay  for  losses  and  such  necessary  | 
expenses  as  accrue  in  and  to  the  company  in 
proportion  to  the  original  amount  of  his  de- 
posit note  or  contingent  liability,'*  and  shall 
be  subject  to  assessment  by  the  company  for 
his  Just  proportion  of  anch  losses  and  ex- 


penses. (The  defendants  here  are  not  sought 
to  be  held  liable  on  any  "deposit  note,"  but 
on  a  claim  of  "contingent  liability.")  iuiother 
provision  relied  on  by  the  plaintiff  prescribes 
under  what  conditions  a  "Joint-stock  fire 
insurance  company,"  or  one  organized  "on  the 
plan  of  mutual  fire  Insurance,"  may  be  incor- 
porated, and  declares  that  each  subscriber 
must  agree,  in  writing,  "to  assume  a  liability 
to  be  named  in  the  policy,  subject  to  call  by 
the  board  of  directors,  in  a  sum  not  less 
than  three  nor  more  than  five  annual  pre- 
miums," and  that  "the  same  liability  shall 
also  be  agreed  to  in  writing  by  each  subse- 
quent subscriber  or  applicant  for  insurance, 
who  is  not  a  merchant  or  manufacturer." 
(There  is  no  allegation  in  the  plaintiffs  peti- 
tion that  the  "W.  B.  Farrar  Manufacturing 
Company"  was  an  original  subscriber,  or  did 
not  come  under  this  exception,  or  ever 
agreed  in  writing  to  assume  any  such  lia- 
bility.) It  is  further  declared  that  "mutual 
fire  insurance  companies  organized  under 
this  act"  must  in  their  by-laws,  and  also  in 
their  policies,  "fix  by  a  uniform  rule  the 
contingent  mutual  liability  of  its  members 
for  the  payment  of  losses  and  expenses," 
to  be  not  less  than  three  nor  more  than 
five  annual  cash  premiums,  "but  nothing  in 
this  section  shall  apply  to  associations  for 
the  mutual  protection  of  their  members  against 
loss  by  fire,  heretofore  or  hereafter  organ- 
ized, as  provided  in  section  3686  of  the  Re- 
vised Statutes  1906."  The  provisions  of 
"section  3686  of  the  Revised  Statutes"  of 
1906  are  not  set  forth  in  plaintiff's  petition, 
nor  does  it  contain  any  afilrmative  allega- 
tion to  the  effect  that  "the  laws  of  Ohio  in 
force  during  the  years  1888,  1889,  and  1890," 
which  are  therein  quoted  and  declared  on, 
were  intended  to  apply  to  the  members  of 
the  Union  Mutual  Fire  Insurance  Company, 
which,  "was  a  mutual  fire  Insurance  com- 
pany Incorporated  under  the  laws  of  Ohio, 
May  27,  1887."  This  omission  we  regard  as 
fatal.  Unless  It  was  one  of  the  mutual  fire 
insurance  companies  to  which  the  statutory  pro- 
visions relied  on  by  the  plaintiff  applied,  it 
is  certain  that  Its  members  did  not,  by  merely 
accepting  and  paying  the  premuims  on  poli- 
cies issued  by  it,  subject  themselves  to  any 
liability  for  Its  losses  and  expenses.  For 
aught  that  appears,  it  was  one  of  the  mutual 
associations  expressly  excepted  by  the  stat- 
ute itself  from  the  operation  of  its  provisions 
creating  an  individual  liability  upon  policy 
holders  in  certain  other  mutual  companies, 
who,  when  they  subscribed  for  stock  therein 
or  applied  for  membership,  voluntarily  under- 
took and  agreed  In  writing  to  become  charge- 
able with  their  Just  proportion  of  such 
losses  and  expenses  as  might  be  incurred 
in  the  venture.  The  necessary  conclusion, 
therefore,  is  that  the  plaintiff  failed  to  state 
a  cause  of  action,  which  was  the  view  enter- 
tained by  the  court  below. 
Judgment  affirmed.    All  the  Justices  concur. 
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FOX   ▼.   QUEEN   INS.   CO.   OP   AMERICA. 
(Supreme  Coart  of  Georgia.    Feb.  19,  1906.) 

1.  Insurance— Insxtrablb  Interest. 

Under  the  provisions  of  Civ.  Code,  1895, 
{  2090,  a  husband  or  parent  has  such  an  in- 
surable interest  in  the  separate  property  of 
his  wife  or  child  as  to  authorize  him  to  make 
a  contract  of  insurance  in  relation  to  the  same 
in  their  behalf,  although  he  have  no  interest 
whatever  in  the  property.  But  such  a  con- 
tract to  be  valid  must  be  made  by  the  husband 
or  parent  in  his  representative  capacity,  not 
as  an  individual. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent.  Dig.  Insurance,  §  153.] 

2.  Samb— Action  on  Policy— Ownership  of 
Property. 

A  policy  of  fire  insurance  was  issued  to 
A.  individually,  purporting  to  insure  a  described 
building.  There  was  nothing  in  the  policy  to 
indicate  that  A.'b  interest  was  other  than  in- 
dividuaL  The  policy  contained  a  stipulation 
that  it  should  be  void  "if  the  interest  of  the 
insured  be  other  than  unconditional  or  sole 
ownership,  or  if  the  subject  of  insurance  be 
a  building  on  ground  not  owned  by  the  insured 
in  fee  simple."  After  a  loss  a  suit  was  brought 
upon  the  policy  by  A.  as  trustee  for  his  chil- 
dren, the  petition  alleging  that  he  held  title  to 
the  property  in  trust  for  his  children.  Held, 
that  the  petition  was  properly  dismissed  on  de- 
murrer. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  A.  R.  Fox,  as  trustee,  suing  for 
the  use  of  William  W.  Fox  and  others, 
against  the  Queen  Insurance  Company  of 
America.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

A.  R.  Fox,  as  trustee,  suing  for  the  use  of 
William  W.,  Mary  Jane,  Jane  E.,  Lillie 
Evaline,  and  John  Anderson  Fox,  brought 
an  action  against  the  Queen  Insurance  Com- 
pany of  America,  and  alleged  the  following 
facts:  On  March  18,  1904,  in  consideration 
of  two  dollars  and  fifty  cents,  the  defendant 
issued  to  A.  R.  Fox  a  policy  of  insurance  in 
the  sum  of  $200,  insuring  him  against  loss 
by  fire  on  a  certain  dwelling  in  Dalton,  6a« 
The  property  was  held  by  A.  R.  Fox  in 
trust  for  his  children,  for  whose  use  he  sues ; 
and  it  is  alleged  that  the  policy  was  taken 
out  for  the  benefit  of  said  children,  although 
it  was  issued  to  A.  R.  Fox  individually. 
The  property  was  totally  destroyed  by  fire, 
and  after  proofs  of  loss  were  furnished  to 
the  defendant,  the  defendant  refused  to  pay 
any  sum  upon  its  policy.  By  amendment 
it  was  alleged,  that  liilllan  Evaline  Fox 
died  before  reaching  the  age  of  21,  leaving 
one  minor  child,  and  that  "the  remaining 
cestuis  que  trustent  were  of  age  when  the 
policy  was  issued."  A  copy  of  the  poli^ 
was  attached  to  the  petition  as  an  exhibit, 
and  contained  the  following  stipulation: 
"This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added 
hereto,  shall  be  void  •  •  ♦  if  the  in- 
terest  of   the    insured   be  other   than    un- 


conditional and  sole  ownership;  or  if  the 
subject  of  insurance  be  a  building  on  ground 
not  owned  by  the  insured  In  fee  simple." 
When  the  case  was  reached  for  trial  the 
defendant  moved  to  dismiss  the  petition  as 
amended,  for  the  reason  that  it  set  forth  no 
cause  of  action.  The  petition  was  dismissed, 
and  the  plaintiff  excepted. 

R.  J.  &  J.  McCamy  and  W.  E.  Mann, 
for  plaintiff  in  error.  King,  Spalding  &  Lit- 
tle and  Shumate  &  Maddox,  f or .  defendant 
in  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  Under  the  petition  as  amended,  it 
appeared  that  four  of  the  cestuis  que  trustent 
for  whose  benefit  A.  R.  Fox  took  out  the 
policy  of  insurance  had  reached  the  age  of 
21  years  previously  to  the  Issuance  of  the 
policy,  and  the  fifth  cestui  que  trust  had 
died.  If,  therefore.  Fox  held  the  legal  title 
to  the  property  as  a  trustee  previously  to 
the  issuance  of  the  policy  to  him,  the  trust 
has  apparently  become  executed  as  to  four 
of  the  beneficiaries,  and  it  may  be  that  it 
would  appear,  if  the  instrument  creating  the 
trust  were  before  us,  that  he  had  been 
divested  of  the  legal  title,  at  least  as  to  a 
four-fifths  interest  in  the  property.  But  we 
do  not  base  the  decision  of  the  case  on  the 
apparent  fact  Section  2090  of  the  Civil 
Code  of  1895,  Is  as  follows:  "To  sustain 
any  contract  of  insurance,  it  must  appear 
that  the  insured  has  some  interest  in  the 
property  or  event  insured,  and  such  as  he 
represented  himself  to  have.  •  •  •  So  a 
husband  or  parent  may  insure  the  separate 
property  of  his  wife  or  child,  the  recovery 
being  held  by  him  in  trust  for  them,"  etc. 
The  intent  of  this  section  is  to  make  the 
hvsband  or  parent  a  trustee  for  the  purpose 
of  insuring  the  property  of  his  wife  or  child. 
It  gives  him  no  individual  insurable  interest 
In  the  property.  He  can  make  a  contract 
of  insurance  in  their  behalf,  but,  when  made, 
it  must  be  in  his  representative  capacity. 
See  Southern  Mutual  Ins.  Co.  v.  Tumley, 
100  Ga.  298,  27  S.  E.  975.  And  we  think 
It  doubtful  if  in  a  representative  capacity 
a  parent  could  take  out  a  policy  of  insurance 
for  the  benefit  of  his  children  who  are  sui 
Juris.  Majority  of  the  children,  with  its 
attendant  capacity  to  contract,  relieves  the 
need  which  the  statute  was  intended  to  sup- 
ply. But  in  this  case,  the  parent  did  not 
take  out  the  policy  in  his  representative 
capacity,  but  it  was  issued  to  him  indi- 
vidually. The  children  were  not,  in  any 
sense,  parties  to  the  contract  To  hold  the 
insurance  company  liable  to  them  would 
make  it  liable  on  a  contract  it  did  not  enter 
into,  and  give  the  children  the  benefit  of  a 
contract  to  which  they  were  strangers.  To 
entitle  the  plaintiff  in  this  case  to  a  recovery 
he  must  prove  an  individual  insurable  in- 
terest in  the  property,  not  one  which  he 
may  have  In  a  representative  capacity.    Un- 
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der  the  facts,  as  they  appear  from  the  rec- 
ord, the  plaintiff  could  not  recover,  even  in 
the  absence  of  the  stipulation  in  the  policy 
as  to  the  ownership,  because  he  has  no  in- 
surable interest  in  the  property,  in  the  ca- 
pacity in  which  he  took  out  the  policy. 

The  stipulation  as  to  ownership  is  one 
which  if  untrue  would  void  the  policy.  See 
Palatine  Ins.  Co.  v.  Dickenson,  116  Ga.  794, 
43  S.  E.  52;  Williamson  v.  Orient  Ins.  Co., 
100  Ga.  791,  28  S.  E.  914,  and  cit  Older 
cases  were  cited  by  the  plaintiff  which  he 
claimed  made  the  voiding  of  a  policy  be- 
cause of  the  falsity  of  a  representation  de- 
pendent upon  its  materiality.  We  think  they 
can  be  distinguished  from  the  present  case. 
In  Southern  Ins.  &,  Trust  Co.  t.  Lewis,  42 
Ga.  587,  the  policy  was  issued  upon  a  store- 
house "owned  and  occupied  by  the  assured 
as  a  store,"  when  in  fact  the  title  to  the 
realty  was  in  the  agent  of  the  company 
issuing  the  policy,  who  had  agreed  to  coq- 
vey  the  property  to  the  insured*  It  was 
held  that  "their  title  to  the  store  was  one  in 
which  the  courts  of  equity  would  have  pro- 
tected them.  Bethel  [the  agent]  amid  neither 
have  recovered  the  premises  in  ejectment* 
nor  could  he  have  claimed  the  building,  or 
removed  it,  or  by  any  process  either  in  law 
or  equity  liave  interfered  with  their  right, 
title,  and  possession  thereto."  This  was  such 
an  ownership  as  would  not  make  the  stipn- 
.  lation  untrue  that  the  property  was  "owned 
and  occupied  Iqr  the  insored."    In  Mobile 


Fire  Dept  Ins.  Co.  v.  Coleman,  68  Ga.  251, 
a  stipulation  in  the  policy  recited  that  if 
the  interest  of  the  insured  was  not  truLv 
stated  the  policy  would  be  void.  The  in- 
sured stated  his  interest  to  the  agent  of  the 
company  as  that  of  a  lessee,  the  contract 
did  not  require  such  statement  to  be  in  writ- 
ing, and,  though  the  contract  did  not  require 
that  when  the  Interest  of  the  insured  was 
otherwise  than  sole  ownership  it  should  be 
so  expressed  in  the  written  part  of  the 
policy,  it  was  held  to  be  the  duty  of  the  agent 
to  so  express  such  interest,  and  his  failure  to 
do  so  would  not  void  the  policy.  In  Phenix 
Ins.  Co.  V.  Fulton,  80  Ga.  224,  4  S.  B.  866, 
property  of  the  value  of  $6,600  was  stated 
to  be  without  incumbrances,  when,  in  fact, 
there  was  a  mortgage  upon  it  in  the  sum  of 
$500.  A  stipulation  in  the  policy  declared 
that  a  false  answer  to  any  interrogatory 
should  void  the  policy.  The  court  charged 
the  Jury  that  the  misstatement  must  be 
material,  to  void  the  policy,  and  this  charge 
was  approved.  It  will  be  seen  at  once  that 
this  stipulation  is  of  a  different  class  from 
the  one  in  the  present  case.  In  that  case 
the  condition  of  the  property  insured  was 
incorrectly  stated.  In  the  case  under  con- 
sideration title  was  claimed  by  the  insured 
when  he  had  no  title  to  the  property,  and  no 
insurable  interest  therein.  We  think  the 
court  below  correctly  dismissed  the  petition, 
and  the  Judgment  is  accordingly  affirmed. 
All  the  Justices  concur. 
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BYBRBTT  WADDEY  CO.  et  aL  ▼.  RICH- 
MOND TXPOGRAPHICAIi  UNION 
NO.  90  et  aL 

(Supreme  Court  of  Appeals  of  Virainia.    March 
15^1906.    Befaearing  Denied  April  19, 1906.) 

1.  iRJXTNCnON— QniTTINO     BMFLOTiaNT— IH* 
TEBFIBENOX   WITH   BMPLOTMElfT. 

Though  members  of  a  typographical  union 
may  lawfully'  combine,  and,  except  aa  they  are 
bound  by  contract,  quit  their  employment  on  re> 
fusal  to  grant  their  demands,  and  may  by  per- 
suasion and  argument  induce  others  to  join 
them,  they  may  be  restrained  by  injunction 
from  molesting  their  former  employer  by  brib- 
ery, intimidation,  and  coercion  of  its  employte. 
[Ed.  Note. — ^For  cases  in  noint,  see  vol.  27, 
Cent.  Dig.  Injunction,  U  172-175.] 

2.  Samb— Bblbebt— WsEBXT  Benefits. 

The  payment  by  a  typographical  union  of 
weekly  befits  and  transportation  to  employ^ 
leaving  their  employer  and  joining  the  union  is 
not  bribery,  which  may  be  restrained  by  in- 
junction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Injunction,  §  175.] 

3L  Same— Evidence. 

Evidence    held    insufficient    to    sustain    a 
charge  that  a  printer  had  been  paid  a  cer- 
tain sum  as  a  bribe  to  leave  his  employer  and 
join  a  typographical  union. 
4.  Same— Intimidation— Evidence. 

In  an  action  to  enjoin  the  members  of  a 
typographical  union  from  interfering  with  plain- 
turs  employ^  evidence  held  insufficient  to 
show  that  the  members  of  the  union  had  used 
threats  or  violence  towards  the  employes,  justi- 
fying an  injunction,  though  they  sometimes 
followed  them  to  their  homes  and  boarding 
houses,  and  in  one  case  there  was  shown  to  have 
been  a  personal  difficulty  between  a  union 
member  and  an  employ^. 

Appeal  from  Chancery  Court  of  Bichmond. 

Action  by  the  Everett  Waddey  Company 
and  others^  against  the  Bichmond  Typo- 
graphical Union  No.  90  and  othars.  From  a 
judgment  In  favor  of  defendants,  plaintUfs 
appeal.    Affirmed. 

Wyndham  B  Meredith,  for  appellants. 
John  A.  Lamb,  for  appellees. 

CABDWEIiL,  J.  This  appeal  arises  out  of 
a  lltlgatioD  between  the  appellants,  com- 
plainants below,  members  of  the  unincorpo- 
rated, association  known  as  the  Bichmond 
TypotbetsB,  which  is  a  branch  of  the  United 
TypothetsB  of  America,  the  membership  of 
which  are  engaged  in  the  business  of  print- 
ing, etc.,  and  the  appellees,  members  of  the 
Richmond  Typographical  Union  No.  90,  a 
branch  of  the  International  Typographical 
Union,  also  an  unincorporated  association, 
composed  of  a  large  majority  of  the  emplojite 
of  the  employing  printers,  etc.,  of  the  United 
States. 

The  main  object  of  the  first-named  asso- 
ciation is  to  protect  and  advance  the  interests 
of  its  members  by  uniting  their  strength  to 
prevent  a  reduction  in  the  number  of  hours 
requisite  to  constitute  a  day's  work,  or  an 
increase,  against  their  own  will,  of  the  wages 
received  by  their  employes,  and  especially 
to  prevent  the  inauguration  of  what  is  com- 
monly known  as  the  "eight-hour  day";  white 
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that  of  the  second-named  association,  to  far 
as  Its  objects  and  aims  bear  upon  this  con- 
troversy, is  to  compel  the  employers  of 
Journeymen,  compositors,  or  practical  printr 
ers  to  employ  none  but  members  of  the  In- 
ternational Typographical  Union,  and  to 
agree  that  eight  hours  a  day.  Instead  of  nine; 
with  the  same  scale  of  wages,  shall  constitute 
a  day's  work. 

The  International  Typographical  Union  has 
been  for  eight  years  or  more  insisting  that 
the  hours  of  labor  should  be  reduced  from 
nine  to  eight  hours  a  day,  while  the  United 
Typothetie  has  insisted  that  nine  hours 
should  continue  to  constitute  a  day's  work. 

In  September,  1906,  the  Typothetse  finally 
refused  to  grant  the  eight-hour  day,  and 
thereupon  the  Typographical  Union  instructed 
the  local  unions  in  the  different  cities  of 
the  United  States  (among  them  the  dty  of 
Bichmond)  to  declare  a  "strike"  where  the 
eight-hour  day  was  refused;  and  the  appel- 
lants, members  of  the  Bichmond  Typothetse, 
the  owners  and  operators  of  printing  estab- 
lishments in  the  city  of  Bichmond,  still  re- 
fusing to  grant  the  eight-hour  day.  Typo- 
graphical Union  No.  90  and  employes  of 
appellants,  on  Sept  11,  1905,  went  out  on 
a  "strike.**  After  the  strike  took  place  the 
appellants,  whose  business  was  thrown  into 
great  confusion  thereby,  undertook  to  supply 
the  places  of  their  former  employes  who 
had  joined  the  "strike"  with  other  and  non- 
union printers,  and  on  October  21,  1906,  their 
bill  was  filed  in  this  cause  against  appellees^ 
charging  them  with  certain  acts  of  interfer- 
ence with  the  business  of  appellants  and 
their  piresent  employes  to  the  great  injury  of 
appellants;  that,  through  the  officers  and 
members  of  appellees'  union,  they  have  in 
every  way  sought  to  annoy,  hound.  Interfere 
with,  entice  away,  purchase,  and  bribe  a]H>el* 
lants'  present  employ^,  so  as  to  get  these 
employ^  to  leave  appellants'  employment; 
that  at  the  time  appellees  made  these  efforts 
they  well  knew  that  said  employ^  were 
I  In  the  service  of  appellants;  that  appellees 
with  intent  to  cripple  and  destroy  the  busi- 
ness of  appellants,  have  illegally  conspired 
and  combined  to  prevent  appellants  from 
filling  the  places  of  the  strikers  with  other 
employ^;  that  appellees  have  laid  in  wait 
for  appellants'  present  employes  for  the  pur- 
pose of  enticing  them  to  leave  the  service 
of  appellants;  that  appellees  have  picketed 
the  business  places  of  appellants,  and  follow- 
ed their  new  employ^  to  their  homes  and 
boarding  houses,  and  there  accosted  them  In 
the  effort  to  entice  them  away  from  appel- 
lants' employ;  that  appellees  have  offered 
bribes,  free  transportation,  and  strike  bene- 
fits to  these  employ^  to  induce  them  to 
leave  appellants*  employment,  and  have 
threatened  said  employes  that,  unless  they 
did  leave  their  employment,  they  would  in- 
cur the  ill  will  of  all  organized  labor,  and 
friends  of  labor.  It  is  further  charged  that 
one  certain  employ^  (Wilde)  has  to  he  pro- 
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tected  against  the  strikers  by  an  armed  ee^ 
cort,  and  even  then  cannot  escape  their 
threats  and  abuse;  that  the  keepers  of  the 
hoarding  houses  where  some  of  the  employ^ 
lodge  have  made  complaint  that  members'  of 
the  appellees'  union  come  to  their  houses  at 
all  hours,  and  create  a  nuisance  thereby, 
and  that  several  of  the  employes  of  appel- 
lants, as  the  result  of  these  efforts  on  the 
part  of  appellees^  have  been  enticed  away, 
etc. 

A  preliminary  injunction  was  awarded  in 
accordance  with  the  prayer  of  the  bill  restrain- 
ing appellees  from,  in  any  manner.  Inter- 
fering with  the  business  of  appellants,  or 
any  of  them,  or  their  agents  or  employes, 
in  the  operation  of  the  business  conducted 
by  appellants,  "until  the  said  court  should 
make  other  orders  to  the  contrary";  and  on 
November  23,  1905,  imrsuant  to  notice,  a 
motion  was  made  before  the  learned  Judge 
below  to  dissolve  the  said  Injunction  as  im- 
providently  awarded,  which  motion  was 
beard  upon  the  verified  bill  of  complaint  and 
a  number  of  affidavits  taken  and  read  In 
support  thereof,  the  verified  answer  of  ap- 
pellees to  said  bill,  and  a  number  of  affidavits 
read  In  support  thereof,  whereupon  the  decree 
from  which  this  case  comes  before  us  for  re- 
view was  made,  wholly  dissolving  the  Injunc- 
tion, but  "without  prejudice  to  such  decree  as 
it  may  appear  that  the  plaintiffs  are  entitled 
to  upon  a  final  hearing  of  this  cause";  the 
judge  presiding  being  of  opinion  that  the  evi- 
dence before  him  was  not  sufficient  to  show 
that  appellees  had  "in  any  way  molested  or 
annoyed  the  complainants  so  as  to  entitle  the 
latter  to  the  injunction  of  October  21,  1905." 

It  seems  to  be  conceded,  in  accordance  with 
a  long  line  of  decisions,  that  if  the  allega- 
tions of  the  bill  in  this  case  are  sustained 
by  the  proof,  it  is  a  case  for  equity  juris- 
diction, and  the  remedy  is  by  injunction, 
since  appellants'  remedy  at  law  would  be  in- 
adequate. Beck  V.  By.  Teamsters'  Protect- 
ive Union  (Mich.)  77  N.  W.  13,  42  L.  R.  A. 
407,  74  Am.  St.  Bep.  421,  and  authorities  cited. 
Miller  V.  Wills,  95  Va.  337,  28  S.  E.  337. 

The  language  of  the  demand  made  by  ap- 
pellees upon  appellants  in  their  written  no- 
tice of  September  11,  1905,  is  as  follows: 

"In  accordance  with  the  weil-known  policy 
of  the  I.  T.  U.  to  put  into  operation  an  eight- 
hour  day  in  all  printing  offices  employing 
union  men  on  January  1,  1906,  Richmond 
Typographical  Union  No.  90  announces  to 
you  their  intention  to  work  on  and  after 
that  date  only  eight  hours  per  day. 

"They  respectfully  ask  that  you  indicate 
in  writing  by  4  o'clock  this  afternoon 
whether  you  will  agree  to  continue  to  em- 
ploy union  members  In  your  office  after  the 
date  named,  under  the  conditions  stated. 
♦    •    • »» 

The  purport  of  that  demand  was  that  un- 
less appellants  accepted  the  conditions  and 
terms  stated  therein,  members  of  the  Inter- 
national Typographical  Union,  would  discon- 


tinue their  employment  with  appeHants. 
This  was  unquestionably  the  privilege  of  ap- 
pellees as  of  every  employ^,  except  as  he  may 
be  bound  by  a  contract,  to  abandon  the 
service  of  his  employer,  but  to  what  extent 
the  employe  may  go  beyond  quitting  his  em- 
ployment to  compel  the  employer  to  accept 
terms  of  his  employment  which  the  employer 
is  unwilling  to  concede  Is  the  question  to 
be  determined  in  all  controversies  of  the 
character  of  the  one  now  before  us. 

We  could  not,  in  an  opinion  within  reason- 
able length,  undertake  to  review  all  the  num- 
erous authorities  to  which  we  have  been 
cited  as  bearing  upon  the  questions  presented. 

It  is  now  well  settled  by  the  decisions  of  the 
courts  of  the  United  States  and  of  the  high- 
est courts  of  a  majority  of  the  states  in  the 
Union  that  labor  may  organize,  as  capital 
does,  for  its  own  protection,  and  to  further 
the  interests  of  the  laboring  class.  They 
may  "strike"  and  persuade  and  induce  others 
to  join  them,  but  when  they  resort  to  un- 
lawful means  to  cause  injury  to  others 
to  whom  they  have  no  relation,  contractual 
or  otherwise,  the  limit  permitted  by  law  is 
passed  and  they  may  be  restrained.  Gray 
V.  Trades  Council  (Minn.)  97  N.  W.  663.  63 
L.  B.  A.  753,  103  Am.  St.  Rep.  477,  and  cases 
there  cited ;  Murdock  v.  Walker,  152  Pa.  195, 
25  Atl.  492,  34  Am.  St.  Bep.  678;  Otis  Steel 
Co.  V.  Local  Union  No.  218  (CO.)  110  Fed. 
700;  Consol.  S.  &  W.  Co.  v.  Murray  (C.  C.) 
80  Fed.  811;  Union  Pac.  B.  Co.  v.  Buef  (C. 
a)  120  Fed.  102;  Allls-Chambers  Co.  v. 
Loge  (CO.)  Ill  Fed.  264;  Beck  v.  By.  Un- 
ion, supra;  Plant  v.  Woods,  176  Mass.  492, 
67  N.  E.  1011,  51  L.  B.  A.  339,  79  Am.  St 
Bep.  330;  Eddy  on  Comb.,  vol.  2,  §§  1031, 
1035;  Beach  on  Mono,  and  Indus.  Trusts,  §§ 
98,  100,  102 ;  Tiedman  on  St  &  Fed.  Control 
of  Persons  and  Property,  vol.  1,  §  114. 

In  many  of  the  states  of  the  Union  there 
are  statutes  which  provide  for  the  incor- 
poration of  trades  unions  and  other  labor 
organizations  and  In  all  of  them  one  of  the 
permissible  objects  of  incorporation  Is  de- 
clared to  be  the  securement  of  better  terms 
of  employment ;  while  at  common  law,  as  In- 
terpreted by  the  English  decisions  and  a 
few  of  the  earliest  decisions  of  the  courts 
in  this  country,  labor  combinations  form- 
ed for  the  purpose  of  controlling  the  rate 
of  wages  were  regarded  as  a  criminal 
conspiracy.  But  these  early  decisions  of 
the  courts  of  this  country  were  soon  de- 
parted from  by  other  cases,  notably  in 
Massachusetts,  New  York,  and  Pennsylvania, 
which  placed  labor  combinations  upon  a 
plane  of  legal  equality  with  capitalistic 
combinations,  by  holding  that  it  was  not  a 
criminal  conspiracy  for  workmen  to  combine 
for  the  purpose  of  enhancing  the  rate  of 
wages,  or  for  improving,  in  any  other  way, 
their  relations  with  employers. 

In  Carew  v.  Butherford,  106  Mass.  1,  8 
Am.  Bep.  287,  the  court  said:  "Every  man 
has  a  right  to  determine   what  branch  of 
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bnsinefis  he  will  pursue  and  to  make  his  own 
contracts  with  whom  he  pleases  and  on  the 
best  terms  he  can.  He  may  change  ftom  one 
occupation  to  another,  and  pursue  as  many 
different  occupations  as  he  pleases,  and  com- 
petition In  business  is  lawful.  He  may  re- 
fuse to  deal  with  any  man  or  class  of  men; 
and  it  is  no  crime  for  any  number  of  per- 
sons, without  an  unlawful  object  in  view, 
to  associate  themselves  together  and  agree 
that  they  will  not  work  or  deal  with  certain 
men  or  classes  of  men,  or  work  under  a  cer- 
tain price  or  without  certain  conditions. 
•  •  •  Freedom  is  the  policy  of  this  coun- 
try." 

It  is  lawful  for  workmen  to  combine  to 
control  the  terms  of  their  own  hiring,  and 
such  a  combination  is  easily  distinguishable 
from  one  in  which  the  purpose  is  to  control 
the  business  of  the  employer  in  other  mat- 
ters, not  affecting  the  terms  of  their  own 
hiring;  as,  for  example,  the  prevention  of  the 
employment  of  nonunion  men.  Master  Steve- 
dores' Ass'n  V.  Walsh,  2  Daly  (N.  Y.)  1. 

In  Gray  v.  B.  T.  Council,  supra,  the  opinion 
says:  "The  authorities,  as  already  noted, 
very  generally  hold  that  a  strike  is  not  unlaw- 
ful; that  members  of  the  labor  unions  may 
singly  or  in  a  body  quit  the  service  of  their 
employer,  and,  for  the  purpose  of  strengthen- 
ing their  association,  may  persuade  and  in- 
duce others  in  the  same  occupation  to  join 
their  union,  and  as  a  means  to  that  end, 
refuse  to  allow  their  members  to  work  in 
places  where  nonunion  labor  Is  employed." 

In  18  Am.  &  Eng.  Ency.  K  (2d  Ed.)  87,  it  is 
stated  to  be  the  law,  citing  a  number  of  de- 
cided cases,  that:  "It  is  not  unlawful  for 
strikers,  by  persuasion,  to  cause  employes 
to  leave  the  service  of  their  employer,  or  to 
dissuade  other  workmen  from  seeking  em- 
ployment with  him." 

But,  on  the  other  hand,  it  is  fully  as  well 
settled  that  while  "strikers"  have  the  right 
to  argue  or  discuss  with  new  employes  who 
have  taken  their  places  the  question  whether 
they  should  work  for  the  employer,  and  the 
right  to  persuade  new  employ^  not  to  do 
so  if  they  can,  in  presenting  the  matter  they 
have  no  right  to  use  force  or  violence,  nor  to 
terrorize  or  Intimidate  the  new  employes. 
Union  Pac  R.  Co.  v.  Ruef,  and  other  au- 
thorities, supra. 

In  Eddy  on  Combinations,  S  1031,  the  au- 
thor says :  "Where  there  Is  no  sufficient  evi- 
dence of  violence,  force,  intimidation,  or 
coercion,  and  the  facts  simply  show  that  the 
parties  complained  of  are  persuading  work- 
men still  employed  to  quit  their  employ- 
ment, and  others  about  to  accept  employ- 
ment not  to  do  so,  and  that  the  persuasion 
consisted  of  arguments,  personal  appeals,  and 
inducements  by  way  of  payment  of  traveling 
expenses  to  other  localities,  an  injunction  will 
not  be  granted." 

To  the  same  effect  is  U.  S.  v.  Kane  (C.  C.) 
23  Fed.  748;  Marx  &  Haas  Co.  v.  Watson,  168 


Mo.  133,  67  S.  W.  391;  Otis  Steel  Co.  v.  Local 
Union,  supra;  H.  B.  Shoe  Co.  v.  Saxey,  131 
Mo.  212,  32  S.  W.  1106,  52  Am.  St  Rep.  622; 
Vegelahn  v.  Gunter,  167  Mass.  92,  44  N.  B. 
1077,  35  U  R.  A.  722,  57  Am.  St  Rep.  443. 

In  the  last-cited  case  a  preliminary  In- 
junction was  granted  prohibiting  the  union 
from  "interfering  with  plaintiff's  business  by 
patrolling  the  sidewalk,  or  street  in  front, 
or  in  the  vicinity  of,  the  premises  occupied  by 
him,  for  the  purpose  of  preventing  any  per- 
son or  persons,  who  now  are,  or  hereafter 
may  be,  in  his  employment,  or  desirous  of 
entering  the  same,  from  entering  it,  or  con- 
tinuing In  if;  and  upon  a  hearing  of  the 
cause  upon  the  bill  and  answer  before  a 
single  judge  of  the  Supreme  Court  of  Mas- 
sachusetts, according  to  the  practice  of  that 
court,  the  judge  (Holmes)  ruled  that  the 
employment  of  "persuasion  and  social  pres- 
sure" to  induce  employes  to  leave  the  service 
of  their  employer  was  not  unlawful;  but  upon 
a  hearing  of  the  cause  by  a  full  court  a  ma- 
jority of  the  judges  were  of  opinion  that 
the  Injunction  should  be  in  the  form  it  was 
originally  issued.  The  facts  of  that  case, 
however,  were  very  different  from  the  facts 
of  the  case  we  have  in  hand. 

"Picketing"  is  one  of  the  methods  usually 
adopted  by  "strikers"  in  furthering  their  pur- 
poses, and  here,  as  in  the  matter  of  argument 
and  persuasion,  they  have  a  right  to  pursue 
that  method,  so  long  as  its  use  does  not 
become  unlawful. 

In  1  Eddy  on  Combinations,  p.  437,  the 
author  says:  "It  is  unlawful  for  workmen 
to  collect  in  crowds  about  the  establishment 
of  an  employer  whose  employ  they  have 
quit;  and  it  is  unlawful  for  them  to  follow 
workmen,  who  have  taken  their  places,  to 
their  homes  and  interfere  with  them  along 
the  public  streets,  for  the  purpose  of  intim- 
idating or  coercing  them  in  quitting  their 
employment"  And  again,  at  page  439,  says: 
"Pickets  may  be  established  about  factories 
and  places  where  nonunion  men  are  em- 
ployed, providing  the  number  of  pickets  is 
not  so  great  as  to  overawe  or  intimidate  the 
nonunion  workmen,  or  in  any  manner  ob- 
struct the  street  or  sidewalk,  and  provid- 
ing the  so-called  'pickets'  confine  themselves 
to  the  use  of  persuasion  or  argument  with 
the  nonunion  employes;  but,  if  the  watching 
or  picketing  is  carried  to  an  extent  which 
causes  intimidation  or  amounts  to  coercion, 
compulsion,  or  molestation  in  any  form  of  eith- 
er the  nonunion  workmen  or  their  employers, 
it  is  unlawful,  and  the  combination  making 
use  of  such  unlawful  means  is  a  conspiracy." 
See,  also.  Beech  on  Mono.  &  Indus.  Trs.,  p. 
327. 

The  decided  cases  uniformly  take  the  same 
view  as  to  the  law  stated  by  the  learned 
authors  to  which  we  have  just  referred. 

A  combination  lawful  within  itself  may 
become  a  conspiracy  when  the  purpose  in 
view  is  to  ruin  or  damage  the  business  of 
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anothor,  beeaoBe  of  his  refusal  to  do  some 
act  against  Ills  will  or  Juidgment;  and  ac- 
cordingly it  was  held  In  the  well-considered 
case  of  Doremus  t.  Henneesy,  176  111.  008, 
52  N.  E.  924,  43  L.  B.  A.  797,  802,  68  Am. 
St  Rep.  203,  that  all  iNirties  to  a  conspiracy 
to  ruin  the  business  of  another  because  of 
his  refusal  to  do  some  act  against  his  will 
or  judgment  are  liable  for  all  overt  acts  il- 
legally done  in  pursuance  of  such  conspiracy 
and  for  the  consequent  loss,  whether  they 
were  actiye  participants  or  not 

In  that  case,  as  in  the  cases  we  have  cited 
above,,  it  was  held  that  while  the  members 
of  the  labor  union  have  the  right  to  induce 
others  by  persuasion  and  argument  to  be- 
come members  of  their  union,  they  have  no 
right  to  Insist  that  another  person  unite 
with  them  or  fix  his  scale  of  prices  as  that 
of  the  union,  and  make  his  refusal  a  pretext 
to  break  up  his  business  by  inducing  his 
customers  to  break  their  contracts  and  stop 
dealhig  with  him.    In  the  opinion  it  is  said: 

"No  persons,  individually,  or  by  combina- 
tion, have  the  right  to  directly  or  Indirectly 
Interfere  with  or  disturb  another  in  his  law- 
ful business  or  occupation,  or  to  threaten 
to  do  so  for  the  sake  of  compelling  him  to. 
do  some  act  which  In  his  Judgment  his  own 
interest  does  not  require.    ♦    •    • 

*'Bvery  man  has  a  right  under  the  law, 
as  between  himself  and  others,  to  full  free- 
dom in  disposing  of  his  own  labor  or  cap- 
ital, according  to  his  own  will,  and  any 
one  who  invades  that  right  without  lawful 
cause  or  Justification  commits  a  legal  wrong, 
and  if  followed  by  an  injury  caused  in  con- 
sequence thereof  the  one  whose  right  is  thus 
invaded  has  a  legal  ground  of  action  for 
such  wrong.    •    •    • 

*'Ck)mpetition  in  trade,  business,  or  occupa- 
tion, though  resulting  in  loss,  will  not  be 
restricted  or  discouraged  whether  concern- 
ing property  or  personal  service.  Lawful 
competition  that  may  injure  the  business  of 
another,  even  though  successfully  directed 
to  driving  that  other  out  of  business,  Is  not 
actionable.  Nor  would  competition  of  one 
set  of  men  against  another  set  carried  on  for 
the  purpose  of  gain,  even  to  the  extent  of 
intending  to  drive  from  business  that  other 
set  and  actually  accomplishing  that  result, 
be  actionable  unless  there  was  actual  malice. 
Malice  as  here  used  does  not  merely  mean 
an  intent  to  harm,  but  means  an  intent  to 
do  a  wrongful  harm  and  injury.  An  intent 
to  do  a  wrongful  harm  and*  injury  is  un- 
lawful, and  if  a  wrongful  act  is  done  to  the 
detriment  of  the  right  of  another  it  is  ma- 
licious; and  an  act  maliciously  done  with 
the  intent  and  purpose  of  injuring  another  is 
not  lawful  competition." 

See,  also,  Miller  v.  Black  Rock,  etc.,  Co., 
99  Va.  747,  40  S.  E.  27,  where  it  is  held  that 
the  owner  of  percolating  water  can  ap- 
propriate the  same  to  his  own  use  when  the 
appropriation  is  not  done  from  a  malicious 
motlvet 


In  the  ease  at  bar,  while  appellees  In  tbeir 
answer  practically  deny  all  the  material  al- 
l^rations  <^  the  bill,  they  admit  that  hj 
argument  and  persuasion  only  they  have  at- 
tempted to  get  certain  of  appellants'  em- 
ployte  to  become  members  of  tbeir  union*  but 
Insist  that  they  have  not  resorted  to  unlaw- 
ful methods  or  to  violence  or  intimidation  of 
such  employes.  Now  when  they  attempted 
to  get  certain  of  appellants'  employes  to  be- 
come members  of  their  union,  they  well  un- 
derstood that  when  such  employes  became 
members  of  that  union  they  necessarily 
would  discontinue  their  employment  with 
appellants,  and  they  also  well  understood 
that  the  law  forbade  them  to  carry  persua- 
sion and  entreaty  to  the  ext^t  of  intimi- 
dating appellants'  employes  into  becoming 
members  of  appellees'  union;  so  that  the 
question  here  to  be  determined  is,  whether 
the  means  used  by  appellees  since  quitting 
their  employment  with  the  appellants  to  in- 
duce the  new  employes  who  have  taken  their 
places  to  quit  their  employment  also,  and 
others  to  refuse  to  take  employment  with  ap- 
pellants were  unlawful.  If  the  allegations  of 
appellants'  bill  are  sustained  by  the  proof, 
appellees  have  unquestionably  molested  and 
annoyed  appellants  in  the  conduct  of  tbeir 
business,  so  as  to  entitle  the  latter  to  the 
injunction  restraining  them  from  further  use 
of  the  means  employed. 

Says  Beach,  in  his  work  on  Monopolies  and 
Industrial  Trusts,  at  page  527:  "It  may  be 
impossible  to  lay  down  a  general  rule  as  to 
what  surrounding  circumstances  will  char- 
acterize persuasion  and  entreaty  as  intimi- 
dation. Each  case  must  probably  depend  up- 
on its  own  surroundings.  But  where  the  evi- 
dence presents  such  a  case  as  to  convince  the 
court  that  the  employ^  are  being  induced 
to  leave  the  employer  by  operating  upon  their 
fears  rather  than  upon  their  Judgments,  or 
their  sympathy,  the  court  will  be  quick  to 
lend  its  strong  arm  to  his  protection.  Rights 
guaranteed  by  law  will  be  enforced  by  the 
courts,  whether  invoked  by  employer  or  em- 
pk)y6." 

The  gravamen  of  the  complaint  made  by 
appellants  is,  that  by  bribery,  intimidation, 
and  coercion  of  their  employes  by  appellees 
they  are  being  molested,  annoyed,  and  ir- 
reparably damaged  in  their  business.  They 
claim  that  the  bribery  charged  consists  of 
the  payment  of  weekly  benefits  and  transpor- 
tation to  their  new  employes  by  appellees' 
union,  and  the  payment  directly  to  one  Wil- 
liam Wilde,  an  employ^  of  one  of  the  appel- 
lants, the  sum  of  $140,  to  leave  not  only  his 
employment  but  the  city  of  Richmond. 

Bribery  is  not  only  unlawful  but  criminal, 
and  when  resorted  to  with  a  malicious  pur- 
pose to  injure  a  third  party  in  his  business, 
property  or  personal  liberty  it  would  unques- 
tionably afford  ground  for  equitable  inter- 
position by  injunction,  if  practiced  in  sucb 
a  manner  and  to  such  extent  that  the  party 
injured,  or  intended  to  be  injured,  could  not 
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obtain  an  adequate  remedy  at  law  for  his 
injuries;  but  we  have  not  been  dted  to  any 
case,  nor  haye  we  been  able  to  find  a  case 
wbich  holds  that  the  payment  of  weekly  bene- 
fits or  transportation,  etc.,  to  members  of  a 
labor  union  is  per  se  bribery.  It  is  the  rule 
of  such  unions  to  pay  weekly  benefits,  trans- 
portation, etc.,  to  its  members,  and  that  when 
a  person  becomes  a  member  of  the  union  he 
also  becomes  entitled  to  these  benefits.  It 
seems  to  have  been  the  rule  of  the  union, 
as  old  as  the  union  Itself,  and  was  therefore 
not  put  in  force  because  of  this  strike.  It 
is,  of  course,  one  of  the  induc^nents  held  out 
to  nonmembers  to  become  members  of  the 
union,  and  is  doubtless  used  as  one  of  the 
arguments  to  induce  persons  to  join  the 
union,  and  it  is  the  rule  governing  like  a^ 
sociations,  such  as  secret  orders,  beneficial 
societies,  etc.,  and  we  have  seen  it  nowhere 
questioned  that  such  union  or  society  have 
the  right  to  make  and  carry  out  such  a  rule 
in  the  government  and  control  of  their  union 
or  society.  When  one  becomes  a  member  of 
such  a  union  be  becomes  entitled  to  the  bene- 
fits given  by  the  union,  and  if  he  receives 
any  of  them  the  giving  or  taking  of  such 
benefits  clearly  could  not  be  charactefiiEed  as 
bribery. 

But  appellants  contend  that  appellees  paid 
to  one  William  Wilde  the  sum  of  $140,  as  a 
bril>e,  with  the  malicious  intent  to  annoy, 
molest,  and  injure  one  of  appellees  in  whose 
employ  Wilde  then  was,  the  bribe  being  paid 
as  an  inducement  to  quit  his  employment  and 
leave  the  city  of  Richmond.  To  sustain  this 
charge  four  affidavits  made  by  Wilde  were 
ofTered  by  appellants.  These  affidavits  are 
not  only  contradicted  and  discredited  by  a 
number  of  other  affidavits  read  on  belialf 
of  appellees,  but  they  contradict  and  discredit 
themselves.  In  Nos.  1  and  2  he  makes  vari- 
ous ctiarges  against  members  of  the  union, 
the  sum  and  substance  of  which  is  that  cer- 
tain members  of  the  union  approached  liim, 
offering  to  pay  him  a  money  consideration  to 
quit  his  employment  and  leave  the  dty  of 
Richmond,  and  that  after  much  discussion 
he  aid  receive  from  the  union  the  sum  of 
$140  and  agreed  to  leave  the  city  of  Rich- 
mond ;  while  in  his  affidavit  No.  8  he  swears 
that  on  the  14th  of  October,  1906,  he  made  a 
certain  proposition  to  certain  gentlemen  of 
the  city  of  Richmond,  members  of 'the  union, 
that  if  they  would  advance  him  a  certain 
sum  of  money  he  would  leave  the  city,  as 
it  was  not  his  intention  to  remain  in  the  city 
and  did  not  have  the  requisite  funds  to  get 
away.  He  further  says  in  that  affidavit,  "I 
made  the  first  advancement  to  said  gentle- 
men without  any  solicitation  on  their  part 
His  affidavit  No.  4  is  of  little  or  no  im- 
portance, since  it  merely  states  that  he  be- 
came uneasy  and  frightened  by  reason  of 
what  he  had  seen  in  the  Richmond  news* 
papers  touching  the  receipt  by  him  of  the 
$140  firom  tlie  union,  which  he  had  not  re- 
turned, and  he  visited  the  office  at  one  of  the 


attorneys  for  appellees  where  the  matter 
was  discussed,  the  result  of  which  was  that 
he  determined  to  leave  the  dty.  In  his 
affidavit  No.  2  he  deUberately  states  that  he 
and  one  of  appellants  entered  into  an  agree- 
ment tliat  lie  was  to  get  as  much  money  out 
of  appellees'  union  as  he  could  in  order  to 
get  clear  and  positive  proof  of  the  illegal 
means  used  by  the  union  to  carry  on  their 
business,  and  that  for  that  reason  he  con- 
sented to  take  the  $140  and  sign  a  paper  to 
leave  Richmond.  This  plan  of  Wilde  to  ob- 
tain money  from  the  union  is  shown  to  have 
been  known  to  one  or  more  of  appellants, 
and  under  these  circumstances,  and  consider- 
ing the  conflicting  and  contradictory  features 
of  the  affidavits  he  has  made  and  the  admis- 
sions of  bad  faith  he  also  makes  we  take  the 
view,  as  did  the  learned  judge  below,  that 
his  statements  are  entitled  to  little  or  no 
consideration  In  the  determination  of  this 
controversy. 

It  would  be  Impossible  for  us  to  review 
in  detail  the  other  affidavits  in  the  case, 
numbering  70  or  more.  •  Suffice  it  to  say 
with  reference  to  the  charge  of  picketing, 
that  the  most  that  has  been  shown  by  the 
affidavits  is  that  by  the  patrols  or  pickets  of 
appellees'  union  seen  near  the  printing  estal>- 
lishments  of  appellants,  some  of  appellants 
had  reason  to  become  vexed;  but  it  cannot 
be  said  that  the  members  of  the  union  have 
by  their  numbers  or  by  any  threats  or  vio- 
lence of  gesture  or  language  at  or  near  ap- 
pellants' printing  establishments  deterred  any 
employ^  from  working,  or  any  person  seek- 
ing employment  with  appellants  or  either 
of  them.  On  the  contrary,  from  the  proof, 
the  members  of  the  union  and  their  patrol 
or  pickets  appear  to  have  acted  in  a  quiet 
and  orderly*  way.  It  is  true .  that  some  of 
the  members  of  the  union  are  shown  to  have 
followed  some  of  appellants'  employes  to 
their  homes  or  boarding  houses  in  their  ef- 
forts to  Induce  them  to  join  the  union,  which 
was  of  course  to  result  In  their  leaving  their 
employment,  but  the  conduct  of  these  mem- 
bers of  the  union  does  not  appear  to  have 
been  in  any  way  violent  or  threat^iing,  and 
they  only  solicited  interviews  at  the  homes 
or  boarding  houses  of  these  employes,  which 
appear  to  have  been  usually  granted. 

It  Is  true  that  a  personal  difficulty  be- 
tween one  of  the  appellees,  B.  W.  Blakey, 
and  the  William  Wilde,  of  whom  we  have 
spoken,  is  shown  to  have  taken  place  after 
the  "strike,''  but  when  the  facts  and  cir- 
cumstances out  of  which  the  difficulty  arose 
are  considered,  clearly  the  union  nor  Its  mem- 
bers, other  than  Blakey  himself,  were  in 
no  way  responsible  for  what  then  occurred. 
It  seems  that  $140  was  paid  by  Blakey 
to  Wilde  for  the  latter's  transportation  to 
Canada,  to  which  place  he  had  stated  he 
wished  to  go,  and  not  having  left  the  city  of 
Richmond,  nor  returned  the  money,  Blakey 
demanded  of  him  the  return  of  the  money, 
but  Wilde  refused  to  return  the  mon^y  and 
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demanded  $150  more;  whereupon  Blakej 
became  angry  and  abused  Wilde,  but  did  not 
strike  him.  The  abuse  of  Wilde  was  not 
because  he  was  a  nonunion  man,  nor  because 
he  was  In  the  employ  of  one  of  appellants, 
but  because  Blakey  thought  that  Wilde's 
refusal  to  return  the  money,  under  the  cir- 
cumstances, was  the  equivalent  of  obtaining 
money  under  false  pretenses,  and  in  effect 
so  told  him.  For  Blakey*s  use  of  abusive 
language  to  Wilde  on  that  occasion  he  was 
afterwards  punished  in  the  police  court  by 
a  fine,  and  there  the  matter  seems  to  have 
ended. 

The  evidence,  we  think,  fails  to  make  a 
case  showing  that  appellees  have  in  any  way 
so  molested,  annoyed,  or  damaged  the  appel- 
lants In  the  conduct  of  their  business  as  to 
entitle  them  to  the  extraordinary  relief  by 
injunction.  We  are  of  opinion,  however,  that 
while  the  injunction  of  October  21,  1905, 
should,  as  the  record  stood,  have  been  dis- 
solved, it  was  entirely  proper  to  continue 
the  cause  on  the  docket  with  the  right  to 
appellants  to  move,  for  further  Injunctions 
pendente  lite,  and  reserving  to  them  the  right 
to  such  relief  as  they  might  show  themselves 
entitled  upon  a  final  hearing. 

This  being  the  effect  of  the  decree  under 
review,  it  will  be  affirmed. 

KEITH,  P.,  absent 

(69  W.  Va.  91) 

HOARD  et  ak  v.  HUNTINGTON  &  B.  S.  R. 

CO.  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  20,  1906.  Dissenting  Opinion,  April 

10,  1906.) 

1.  Deeds— Dbscbiption—Cebtaintt. 

A  deed  granting  to  a  railroi^d  company 
land  for  its  right  of  way  must  contain  on  its 
face  a  description  of  the  land  in  itself  certain, 
00  as  to  be  identified,  or,  if  not  in  itself  so  cer- 
tain, it  most  give  such  description  as,  with  the 
aid  of  evidence  outside  the  deed,  not  contradict- 
ing it,  will  identify  and  locate  the  land ;  other- 
wise, the  deed  is  void  for  oncertainty. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  16, 
Cent.  Dig.  Deeds,  {  65.] 

2.  Vendob  and  Pubghaseb—Executobt  Con- 

TBACT— PbICE— InTEBEST. 

A  vendor  selling  land  by  executory  contract 
stipulating  that  he  must  make  a  deed,  and  that 
the  first  payment  of  purcliase  money  shall  be 
made  when  he  shall  make  a  deed,  and  who  de- 
livers to  the  purchaser  possession  at  the  date 
of  the  contract,  is  entitled  to  interest  on  the 
whole  purchase  money,  though  the  vendor  be  in 
default  in  making  the  deed,  unless  the  purchaser 
set  apart  the  purchase  money  for  the  vendor, 
and  notify  the  vendor  of  his  readiness  to  pay» 
and  do  not  himself  use  the  money. 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Cent  Dig.  Vendor  and  Purchaser,  {  350.] 

Sanders,  J.,  dissenting  in  part 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wayne  County. 

Action  by  S.  Floyd  Hoard  and  Pitt  Hoard 
against  the  Huntington  &  Big  Sandy  Rail- 
road Company  and  others.  Decree  for  plain- 
tiflte,  and  defendants  appeaL    Reversed. 


Vinson  ft  Thompson,  for  appellants.  Holt 
ft  Duncan,  for  appellees. 

BRANNON,  P.  S.  Floyd  Hoard  and  Pitt 
Hoard  sold  to  the  Huntington  &  Big  Sandy 
Railroad  Company  land  for  right  of  way  for 
the  railroad  through  the  town  of  Ceredo  by 
the  following  contract: 

•*To  the  Huntington  ft  Big  Sandy  Railroad 
Company:  We  sell  you  right  of  way  for  your 
road  through  our  property  in  Ceredo,  for  the 
sum  of  ten  thousand  dollars,  to  be  paid  one- 
third  cash  when  deed  is  made,  and  the  resi- 
due in  one  or  two  years  thereafter,  with  In- 
terest on  deferred  payments,  reserving  ven- 
dor's lien  in  said  deed  to  secure  deferred 
payments.  The  lands  herein  proposed  to  be 
sold  and  conveyed  have  heretofore  been 
agreed  upon  by  the  parties  hereto,  and  as 
soon  as  the  proper  description  of  said  prop- 
erty can  be  had  we  will  incorporate  said  de- 
scriptions, by  metes  and  bounds,  in  a  deed  of  gen- 
eral warranty  ahd  convey  the  same  to  you. 
•  •  •  We,  together  with  your  engineer,  to 
prepare  said  descriptions  at  the  earliest  prac- 
ticable convenience.  You  can  at  once  begin 
the  construction  of  your  road  over  said  prop- 
erty as  *  aforesaid,  pending  the  preparation 
of  said  descriptions  as  aforesaid.  Pitt  and 
8.  Floyd  Hoard. 

"This  proposition  is  accepted.  Huntington 
ft  Big  Sandy  Railroad  Co.,  by  Z.  T.  Vin- 
son, president" 

This  contract  bears  no  date,  but  was  in 
March,  1802.  The  railroad  company  at  once 
took  actual  possession  and  built  its  road  on 
the  land,  and  has  ever  since  occupied  it  with 
its  road.  The  contract  says  that  the  engi- 
neers of  the  company  and  the  Hoards  should 
prepare  a  description  of  the  land  for  incor- 
poration in  the  deed  from  the  Hoards  to  the 
company.  Some  time  after  this  contract  was 
made  an  engineer  on  the  part  of  the  railroad 
company  did  furnish  to  said  Hoards  a  map, 
giving  description,  to  go  into  the  deed,  but 
the  Hoards  refused  to  agree  to  It  By  some 
arrangement  the  control  of  the  Huntington  ft 
Big  Sandy  Railroad  Company  passed  to  the 
Chio  River  Railroad  Company,  and  then  ta 
the  Baltimore  ft  Ohio  Railroad  Company. 
However,  this  seems  immaterial.  The  matter 
rested  in  unsettied  condition  until  July  28, 
1902,  when  the  Hoards  brought  a  suit  Id 
chancery  In  the  circuit  court  of  Wayne  coun- 
ty against  the  said  three  railroad  companies, 
to  enforce  the  specific  performance  of  said 
contract  of  sale,  to  recover  the  purchase 
money,  and  to  sell  the  said  land  for  its  pay- 
ment November  15,  1901,  the  Hoards  pre- 
pared a  form  or  blank  deed  and  tendered  It 
by  mail  to  the  Ohio  River  Railroad  Company. 
Whether  the  Huntington  ft  Big  Sandy  acted 
on  it  we  do  not  know,  but  we  will  say  that 
it  was  not  accepted  by  that  company.  No  re- 
sponse to  the  tender  was  made  to  the  Hoards. 
With  the  bill  there  was  tendered  a  deed  by 
the  Hoards  to  the  Huntington  ft  Big  Sandy 
Railroad  Company  for  the  land.    The  Hun- 
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tington  &  Big  Sandy  Oompany,  and  also  the 
other  companies,  filed  answers  objecting  to 
the  deed  tendered  with  the  bill,  on  the  ground 
that,  as  to  one  of  the  tracts,  it  conveyed  with 
only  special  warranty,  whereas  the  said  con- 
tract demanded  general  warranty;  and  ob- 
jected to  being  compelled  to  accept  the  pro- 
posed deed  because  of  its  want  of  description 
of  the  seven  parcels  of  land  specified  in  it 
sufficiently  certain  and  definite  for  the  iden- 
tification of  the  land.  The  court  entered 
a  decree  enforcing  the  contract  against  the 
Huntington  &  Big  Sandy  Railroad  Company, 
giving  a  decree  for  the  purchase  money,  $10,- 
000,  with  interest  from  November  15,  1001, 
the  date  when  the  Hoards  sent  the  deed  to 
the  Ohio  River  Railroad  Company.  From 
this  decree  the  Huntington  &  Big  Sandy 
Railroad  Company  appeals. 

Much  law  is  cited  to  show  that  before 
equity  will  enforce  performance  of  a  contract 
that  contract  must  be  definite  and  certain, 
not  only  in  its  terms,  but  the  contract  must 
be  certain,  in  a  legal  point  of  view,  as  to  the 
property  conveyed.  Bnsminger  v.  Peterson, 
53  W.  Va.  324,  44  a  B.  218.  This  is  sound 
law;  but  the  question  before  us  is  whether 
the  deed  tendered  is  certain.  We  are  not 
inquiring  whether  the  contract  is  sufficiently 
definite.  No  point  is  made  as  to  that  But 
the  question  which  we  have  to  deal  with 
Is  whether  the  deed  which  the  court  forced 
upon  the  railroad  company  contains  that 
definite  description  to  which  the  purchaser 
Is  entitled.  If  there  is  any  difference  be- 
tween the  contract  up  for  enforcement,  and 
a  deed  of  conveyance,  In  respect  to  certainty 
of  description,  the  deed  requires  the  fuller 
and  better  description.  I  think  there  is  such 
difference.  I  think  that  the  grantee  has  a 
right  to  a  description  fuller,  more  precise 
and  definite,  than  is  required  In  a  preliminary 
contract  I  will  add  that  this  right  of  way 
lend  runs  through  a  growing  town,  and  along 
ana  near  the  Chesapeake  &  Ohio  Railroad, 
and  near  a  trolley  line.  Under  this  situation, 
that  is  to  last  for  all  time,  I  think  the  rail- 
road company  is  quite  reasonable  in  demand- 
ing clearness  and  accuracy  in  its  deed,  be- 
cause conflict  between  the  town  as  to  the 
streets,  or  between  the  railroad  companies 
as  to  true  location  of  rights  of  way,  may 
readily  arise.  A  railroad  company  having 
tracks  running  through  a  town,  near  to  other 
railroads,  has  a  need,  greater  than  in  ordi- 
nary cases,  for  accurate  boundary  of  its 
right  of  way — different  from  farms.  Here 
are  no  boundary  trees,  the  whole  surface  of 
the  ground  occupied  for  this,  that  and  the 
other  use.  The  railroad  is  to  exist  forever. 
The  men  who  laid  it  out  will  soon  pass 
away.  And  in  a  few  years  they  forget  place. 
The  evidence  to  show  location  existing  at 
the  date  of  the  location  will  In  a  few  years 
pass  away.  Then  what  are  the  parties  in- 
terested either  way  to  do?  The  muniment 
of  title  should  be  so  definite  that  the  right 
of  way  can  be  identified  50  or  100  years 


hence.  In  all  cases,  but  especially  in  this, 
there  should  be  certainty.  "The  description 
of  the  premises  conveyed  must  be  sufficiently 
definite  and  certain  to  enable  the  land  to  b« 
identified;  otherwise  It  will  be  void  for  un- 
certainty." 2  Devlin  on  Deeds,  {  1010.  •'The 
description  should  contain  all  the  particulars 
necessary  to  clearly  and  accurately  ldentlf!y 
the  property,  such  as  Its  situation  in  the 
town  and  coimty,  its  boundaries,  etc."  1 
Jones  on  Conveyancing,  §  320.  A  very  es- 
sential thing  in  a  description  Is  the  initial 
point  the  beginning.  In  the  deed  which  the 
decree  compels  the  defendant  to  accept  we 
find,  as  to  tract  No.  7,  the  following  descrip- 
tion: "Beginning  at  a  point  in  the  west 
line  of  First  street  west  of  Main  street,  the 
center  of  which  street  is  located  by  two 
stone  monuments  with  brass  or  copper  wire 
set  in  same,  one  of  said  monuments  being 
in  the  intersection  of  the  center  lines  of  said 
First  street  west  of  Main  and  B  streets,  the 
other  being  in  the  center  of  said  First  street 
west  of  Main  street  and  distant  about  2,lb4 
feet  southerly  of  the  one  above  mentioned  in 
center  of  First  street  west  of  Main  street  and 
B  street  both  monuments  recently  located 
by  Chas.  Silliman,  C.  B.,  and  the  first  parties 
hereto.  Said  beginning  point  is  distant 
thirty  feet  northerly  from  said  center  line 
of  railroad,  measured  at  right  angles  from 
said  center  line;  thence  wcfsterly  and  paral- 
lel to,  and  thirty  feet  distant  from  said  center 
line  of  railroad,"  etc 

The  grave  question  at  once  arises :  Where 
is  the  beginning  of  tract  No.  7?  It  is  on 
the  west  line  of  First  street  At  what  point 
on  that  line?  If  the  deed  had  located  that 
point  at  a  certain  distance  from  those  stone 
monuments,  it  would  have  been  sufficient 
We  must  not  take  the  words  "about  2,184 
feet**  as  descriptive  of  the  beginning  point 
of  the  right  of  way  on  the  line  of  First 
street,  because  that  is  the  distance  between 
the  two  stone  monuments.  There  Is  no  point 
of  beginning  designated  on  the  west  line  of 
First  street;  no  guide  to  it  The  description 
says,  "said  beginning  point  is  distant  30  feet 
northerly  from  said  center  line  of  railroad'*; 
but  where  is  the  center  line?  It  does  not 
mean  the  center  line  between  the  railroad 
rails;  for  the  right  of  way  extends  30  feet  out 
from  the  center  line  each  side.  Now,  the 
center  line,  like  a  tree  or  a  rock,  must  have 
a  point  of  location,  so  that  it  can  be  found  to 
start  from.  This  center  line  has  no  loca- 
tion. One  place  will  suit  it  as  well  as  another. 
One  place  on  the  west  line  of  First  street 
will  suit  for  that  beginning  corner  as  well  as 
another.  There  Is  no  certainty  here,  no 
means  to  definitely  locate  either  the  begin- 
ning point  or  the  center  line.  If  a  stone 
had  been  planted  under  the  surface,  for  in- 
stance, we  could  appeal  to  it  in  years  to  come; 
but  we  have  not  that  recourse.  A  civil  en- 
gineer swears  that  he  cannot  locate  the  right 
of  way  of  the  company  under  this  deed.  It 
seems  to  us  uncertain.    The  descriptioa  of 
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tract  Na  6  aeenui  to  be  infected  wltb  the 
Bame  .uncertainty,  if  not  other  tracta.  A 
plat  referred  to  in  the  deed  does  not  remove 
the  objection.  Besides,  several  stations,  one 
the  beginning  of  tract  No.  2,  are  left  blank 
as  to  number  In  the  deed.  I  am  aware  that 
Jones  on  Conveyancing,  S  328,  says  that: 
"The  office  of  a  descriptlim  is  not  to  identify 
the  land,  but  to  fnmlsh  the  means  of  identi- 
fication," and  that  it  is  only  when  it  remains 
**a  matter  of  conjecture  what  property  is 
intended  to  be  conveyed,  after  resorting  to 
such  extrinsic  evidence  as  is  admissible,  that 
the  deed  will  be  held  void  for  uncertainty 
in  the  description  of  parcels.  If  the  descrip- 
tion is  sufficient  to  allow  of  identification 
by  actual  survey,  it  will  be  upheld,  however 
indefinite  it  may  seem  to  be.  But  if  the  de- 
scription is  so  vague  that  the  parcel  cannot 
be  located  under  it,  it  is  void  for  uncertainty. 
If  the  starting  point  of  a  boundary  line  can- 
not be  identified,  the  deed  is  necessarily 
void."  This  court  has  said  that  where  a 
deed  or  other  instrument  contains  enough  to 
enable  identification  by  applicable  extrinsic 
evidence,  it  will  do.  Thorn  v.  Phares,  35  W. 
Va.  771,  14  S.  E.  399;  Simpkins  v.  White,  43 
W.  Va.  125,  27  S.  B.  361;  Warren  v.  Syme, 
7  W.  Va.  474.  The  description,  however, 
must  be  such  in  the  deed  as  is  susceptible 
of  being  made  definite  by  evidence  outside 
of  it  88  Am.  St  Rep.  710.  The  deed 
must  refer  to  something  of  such  certain- 
ty as  will  enable  identification.  Westfail  v. 
Cottrills,  24  W.  Va.  763.  Now,  there  is  noth- 
ing in  this  deed  that  will  allow  the  applica- 
tion of  oral  evidence.  What  evidence  will 
show  the  place  of  that  beginning  on  First 
street  that  will  answer  for  all  time  to  come? 
So  as  to  the  center  line.  In  the  deed  it  is 
said  that  the  land  \a  ''supposed  to  bind  upon 
and  follow  the  northerly  line  of  the  adjoin- 
ing right  of  way  now  occupied  by  the  Chesa- 
peake &  Ohio  Railroad  Company";  but  there 
is  no  instrument  or  showing  in  the  record 
of  the  definite  location  of  the  right  of  way 
of  that  company.  The  answer  of  the  Hunt- 
ington &  Big  Sandy  Railroad  Company  asks 
the  court  to  make  a  survey  of  the  land  sold  to 
it  by  the  Hoards.  As  the  parties  to  the  con- 
tract had  never  fixed  the  description  under 
the  contract — as  the  contract  contemplates  a 
description  satisfactory  to  both  parties,  and 
they  had  not  agreed  upon  a  description,  this 
request  for  a  judicial  ascertainment  of  such 
boundary  was  reasonable,  and  should  have 
been  granted.  An  order  of  survey  would 
have  given  certainty.  We  think  there  was 
error  in  enforcing  that  deed  upon  the  com- 
pany. 

The  railroad  company  complains  that  the 
court  compelled  it  to  pay  interest  from  No- 
vember 15,  1901,  the  date  when  the  Hoards 
mailed  the  blank  deed  to  the  Ohio  River 
Railroad  Company.  The  claim  of  the  appel- 
lant is  that  by  the  contract  the  first  pay- 
ment was  not  to  be  made  until  delivery  of  a 


proper  deed,  and  a  ^roj^er  deed  has  never 
been  delivered.  The  court  properly  held 
tluit  the  deed  filed,  with  the  bill  was  a  non- 
compliance with  the  contract,  in  that  it  con- 
tained a  special  warranty  as  to  one  of  the 
tracts.  This  defect  as  also  uncertainty  of 
description,  constitutes  the  argument  by  the 
appellant  against  the  allowance  of  interest 
from  said  dat&  On  the  other  liand,  the 
plaintiff  filed  a  cross-assignment  of  error, 
claiming  that  the  court  gave  them  too  little 
interest;  that  it  should  have  given  them  in- 
terest from  the  date  of  the  contract  March 
9,  1892,  because  the  Huntington  &  Big  Sandy 
Railroad  Company  then  took  possession.  Un- 
der the  authorities,  we  must  say  that  the 
company  is  liable  from  the  date  when  it 
took  possession  under  the  contract — the  date 
of  the  contract  because  that  contract  gave 
the  company  immediate  possession.  Re- 
flect that  the  company  had  the  use  of  this 
land  and  also  the  use  of  the  money.  It  never 
set  apart  the  money  to  the  use  of  the  Hoards. 
It  never  notified  them  that.it  was  ready  to 
pay.  Money  is  worth  its  interest  The 
clause  in  the  contract  saying  that  the  first 
payment  should  be  made  on  delivery  of 
the  deed  was  intended  only  to  fix  the  date 
of  the  first  payment  and  had  not  intent  actu- 
al as  to  interest  I  know  that  it  is  a  general 
rule  that  a  debt  does  not  bear  interest  until 
maturity,  in  the  absence  of  express  provision 
otherwise;  but  there  is  a  peculiar  rule  appli- 
cable in  this  case,  and  that  is  that  the  vendee 
cannot  keep  both  land  and  purchase  money 
without  paying  Interest  If  the  vendee  de- 
sires to  escape  interest  on  the  purchase  mon- 
ey, even  when  the  delay  in  payment  is 
caused  by  default  of  the  vendor,  he  must 
actually  set  aside  the  money  for  the  vendor, 
and  he  must  not  himself  take  its  benefit 
and  must  notify  the  vendor  of  these  facts, 
and  that  the  money  is  lying  idla  Steenrod's 
Adm'r  v.  Railroad,  27  W.  Va.  1.  Say  that  the 
plaintiffs  were  negligent  or  blameful  in  not 
making  a  deed  soon.  That  would  not  excuse 
the  appellant  from  interest  because  it  had 
the  use  of  both  money  and  land.  It  did  not 
deposit  the  money  to  the  credit  of  the  vendor 
in  a  bank,  or  in  any  way  set  it  aside,  but 
used  it  It  did  not  offer  to  pay.  It  did  not 
request  a  deed.  When  the  deed  form  which 
the  Hoards  proposed  to  make  was  sent  to 
the  Ohio  River  Company,  the  lessee  of  the 
road,  whose  vice  president  and  manager  was 
also  president  of  the  Huntington  &  Big 
Sandy  Company,  the  deed  was  retained;  no 
objection  made;  no  response  was  made.  The 
Hoards  wrote  to  the  Ohio  River  and  Balti- 
more &  Ohio  Companies,  and  tried  to  settle 
the  matter.  So  the  evidence  shows,  and  so 
is  the  probability,  as  we  presume  they  want- 
ed the  large  debt  When  the  description 
sent  by  the  engineer  was  not  accepted  and 
the  Hoards  requested  a  change,  it  was  the 
duty  of  the  companies  to  confer  with  Hoards 
and    settle    description,     because   the    con- 
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tract  made  it  equally  the  duty  of  both  aidee 
*^  prepare  said  description  at  the  earliest 
practicable  convenience."  There  Is  no  evi- 
dence that  the  coihpanies  offered  to  pay  and 
demanded  a  deed,  or  made  effort  to  settle 
description.  It  was  jnst  as  much  the  duty 
of  the  railroad  company  to  furnish  proper 
boundaries  and  to  confer  with  the  Hoards 
as  it  was  Incumbent  upon  the  Hoards  to  do 
the  like.  Under  many  decisions  in  the  Vir- 
ginias, as  I  think  elsewhere  generally,  the 
company  must  pay  interest  from  the  time  of 
the  contract  Brockenbrough  v.  Blythe*s 
Ex'rs,  8  Leigh  (Va.)  619;  Oliver's  Ex'r  v. 
Hallam's  Adm'r,  1  Grat.  (Va.)  2d8;  Bailey 
V.  James,  11  Grat  (Va.)  468,  62  Am.  Dec.  659. 
The  company  had  as  full  enjoyment  of  the 
land  as  if  a  deed  had  been  made,  and  must 
pay  Interest 

Therefore  we  reverse  the  decree,  and  re- 
mand the  case  to  the  circuit  court,  with  direc- 
tions to  cause  a  survey  to  be  made,  or  in 
some  way  to  fix  proper  and  suf&cient  de- 
scription of  the  said  land,  and  to  enforce  a 
specific  performance  of  the  contract,  after 
providing  for  a  proper  deed  from  the  Hoards 
to  the  appellant  company,  containing  proper 
description. 

On  Rehearing. 

A  rehearing  of  this  case  only  confirms  the 
conclusion  expressed  in  the  above  opinion. 
The  theory  of  the  company  is  that  it  was 
first  the  duty  of  the  Hoards  to  make  a  deed, 
and,  not  doing  so,  they  were  in  fault,  and  that 
until  the  deed  was  made  there  could  be  no 
Interest.  But  was  it  any  more  the  duty  of 
the  Hoards  to  oome  forward  in  reasonable 
time  with  a  deed  and  ask  payment  than  it 
was  the  duty  of  the  company  to  come  for- 
ward with  the  money  and  ask  a  deed?  One 
took  one  obligation  on  itself,  as  well  as  the 
other  took  another  obligation.  Gas  Co.  v. 
Elder,  54  W.  Va.  885,  46  S.  B.  857;  Page  on 
Contracts,  vol.  8,  S  1470,  says:  "Concurrent 
covenants  are  those  which,  by  the  terms  of 
the  contract,  are  to  be  performed  at  the 
same  time  by  each  of  the  parties  bound  to 
perform  them.  Either  party  must  be  ready 
to  perform  to  put  the  other  in  default.  Thus, 
under  a  contract  for  a  sale  of  realty,  if  no 
stipulation  is  made  as  to  the  order  of  time 
at  which  the  deed  is  to  be  delivered  and  pay- 
ment made,  these  acts  are  concurrent 
Neither  par^  can  treat  the  other  as  being  in 
default  either  for  the  purpose  of  considering 
the  contract  as  discharged,  or  for  bringing  an 
action  for  damages."  Waterman  on  Specific 
Performance,  §  444,  says:  '*When  one  is  to 
pay  money,  and  the  other  is  to  give  a  convey- 
ance, no  time  fixed,  and  no  provision  that 
either  shall  be  done  first,  the  covenants  being 
mutual  and  dependant,  one  is  not  bound  to  pay 
without  receiving  his  conveyance,  nor  the  other 
to  part  with  his  land  without  receiving  his 
money."  In  section  448:  "In  this  country, 
the  prevailing  practice  Is  that  the  vendor 
shall  prepare  the  deed,  and  have  it  ready 


when  called  for.  This  would  seem  to  be  the 
obvious  meaning  of  the  parties  when  the 
seller  covenants  that  he  will  convey  the 
titie  to  the  purchaser."  In  that  great  friend 
of  the  lawyer,  American  and  English  Ency- 
clopedia of  Law  (2d  Ed.)  vol.  29,  p.  689,  the 
law  is  thus  stated:  "Dependent  unless  con- 
trary intention  appears.  The  general  rule 
is  to  consider  all  covenants  dependent,  in 
the  absence  of  a  contrary  intention,  for  this 
is  the  way  most  men  make  their  bargains; 
neither  party  intending  to  perform  unlesp 
the  other  at  the  same  time  performs  on  hif 
part  And  the  same  is  held  when  no  time 
is  fixed  for  performance  by  either.  When 
it  appears  that  the  acts  are  to  be  performed 
at  the  same  time,  the  covenants  are  consider- 
ed mutual  and  dependent  Ever  since  the 
time  of  the  famous  note  of  Sergeant  Williams 
to  the  case  of  Pordage  v.  Cole,  it  has  been 
very  generally  held  that  when  a  time  is  fixed 
for  performance  on  one  side,  and  the  perform- 
ance on  the  other  side  is  to,  or  may,  happen 
i  after  such  time,  the  covenants  are  indepen- 
I  dent"  Now,  how  are  the  Hoards  more  in 
I  default  than  the  company?  In  fact,  this 
position  is  fortified  by  adding  that  the  con- 
tract made  it  the  duty  of  the  company  to 
participate  in  the  preparation  of  the  deed  by 
meeting  the  Hoards  and  agreeing  upon  a 
material  part  of  the  deed,  the  specification 
of  the  boundaries.  And  as  the  Hoards  ex- 
pressed dissent  in  the  description  by  the 
engineer,  it  was  then  the  company's  duty 
to  confer  with  the  Hoards;  but  it  did  not 
do  so;  made  no  effort  to  agree,  year  after 
year.  So  the  company  was  in  default.  But 
say  that  neither  aide  was  In  default  A 
court  of  equity  finds  that  the  parties  con- 
templated interest  after  a  reasonable  time, 
as  they  must  be  taken  to  have  contemplated 
completion  of  the  contract  in  a  reasonable 
time;  but  owing  to  mutual  neglect  it  was 
not  so  completed.  The  long  delay  was  not 
in  the  contemplation  of  either  side.  Tne 
railroad  company  is  in  just  as  full  and 
beneficial  possession  as  If  a  deed  had  been 
made  the  next  day  after  the  contract  and  it 
has  the  use  of  the  money  justiy  belonging  to 
the  Hoards. 

What  shall  a  court  of  equity  do  in  this 
state  of  things?  If  it  lets  the  purchaser 
through  so  many  years  keep  both  the  land 
and  money  without  interest  it  participates 
in  that  which  is  unjust  and  against  good 
conscience.  The  Steenrod  Case»  27  W.  Va. 
1,  makes  this  a  case  of  dependent  and  mutual 
covenants,  and  compels  us  to  make  the 
railroad  company  pay  interest  In  Oliver's 
Ex'r  V.  Hallman's  Adm*r,  1  Grat  (Va.)  298, 
the  receipt  for  part  payment  for  the  land 
.said:  "Which  I  bind  myself,  my  heirs  to 
make  to  said  Wade  a  good  and  lawful  title 
to  before  I  call  on  him  for  any  further 
payment"  and  yet  the  decision  made  the 
purchaser  pay  interest  from  the  date  of  pur- 
chase. Why?  Because  the  purchaser  had 
the  use  of  both  land  and  money.    The  cases 
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there  cited  will  sustain  tbat  decision.  Pom- 
eroy  on  Contracts,  §  428,  says:  "If  the  ven- 
dor is  In  fault  and  delays  to  convey  legal 
title,  the  vendee  does  not  generally  lose  any- 
thing substantial  by  delay;  he  has  the 
possession  all  the  time,  and  the  rents  and 
profits,  and  It  Is  right  and  fair  that  he 
should  pay  interest  on  the  purchase  money 
until  the  whole  is  paid  up."  In  section  429: 
"The  general  rule  is  well  settled  that,  where 
the  contract  is  not  completed  until  after  the 
time  stipulated  for  that  purpose,  but  the  court 
nevertheless  decrees  a  specific  performance, 
it  will  adjust  the  equities  of  the  parties  by 
placing  them  as  far  as  possible  In  the  same 
position  which  they  would  have  occupied 
had  the  agreement  been  completed  at  the 
prescribed  day,  and  to  that  end  it  will  allow 
to  the  purchaser  the  rents  and  profits,  and 
to  the  vendor  interest  upon  the  purchase 
price  from  and  after  that  date."  Law  found 
in  29  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  709,  will 
speak  the  same.  Here  it  happened  that  the- 
contract  was  not  executed  as  it  meant,  or 
within  the  time^  and,  on  principles  of  equity 
and  law,  it  is  Just  to  charge  interest  from 
the  date  of  contract  I  say  again,  the  con- 
tract contemplated  interest  The  parties 
did  not  complete  the  contract  as  they  ex- 
pected. We  cannot  rescind.  Neither  side 
asks  it,  and  rescission  would  be  disastrous 
to  the  railroad  company.  A  court  of  equity 
must  take  things  as  it  finds  them,  and  do 
equity,  which  is,  upon  a  great  volume  of 
authority,  nowhere  stronger  than  in  the  two 
Virginias,  to  call  upon  the  railroad  company 
to  pay  interest  for  the  use  of  money  justly 
belonging  to  the  Hoards. 

We  therefore  repeat  the  decree  heretofore 
made,  reversing  the  decree  and  remanding 
the  cause  for  further  proceedings,  in  accor- 
dance with  principles  stated  in  the  former 
and  this  opinion. 

SANDERS,  J.  (dissenting  in  part).  I  con- 
cur in  the  decision  of  this  cause,  in  so  far 
as  it  reverses  the  decree  of  the  circuit  court 
and  remands  the  cause,  on  the  ground  that 
the  description  in  the  deed  tendered  is  in- 
sufficient, but.  I  cannot  agree  to  that  part 
of  the  decision  which  requires  the  company 
to  pay  interest  on  the  purchase  money  from 
the  time  it  entered  into  possession  of  the  prop- 
erty under  the  contract  I  might  almost 
say  that  for  the  reason  I  am  willing  that 
the  decree  shall  be  reversed  on  account  of 
the  Insufficiency  of  description,  for  the  same 
reason  I  am  unwilling  to  concur  in  the 
other  point  decided,  for  it  seems  to  me 
anomalous  to  say  that  under  the  circum- 
stances of  this  cause,  the  grantors,  although 
they  have  not  shown  themselves  entitled  to 
a  decree  for  the  purchase  money  because 
they  have  not  tendered  a  proper  deed,  yet 
that  they  are  entitled  to  interest  on  the 
purchase  money  from  the  date  of  the  contract 
because  at  that  time  the  company  took  pos- 
session.   I   realize   fall   well   the   force   of 


the  position  taken  in  the  opinion  of  the  court 
that  the  general  rule  is  that  a  vendee  is 
entitled  to  interest  from  the  time  possession 
is  taken  of  the  premises  by  the  vendor,  but 
this  rule  is  subject  to  exceptions,  which  are 
as  firmly  imbedded  in  the  law  as  the  rule 
itself,  and  from  an  examination  .of  the  au- 
thorities relied  upon  to  support  it  It  will 
be  seen  that  in  no  case  in  which  this  doctrine 
is  announced  has  the  court  had  before  it  a 
contract  such  as  is  here  presented.  In  none 
of  them  had  the  parties  stipulated  as  to  the 
payment  of  interest  but  the  vendor  had  been 
in  default  as  to  the  payment  of  the  principal, 
and  the  court  attached  interest  as  a  matter 
of  equity,  in  the  absence  of  such  stipulation. 
This  differentiation  runs  through  all  the 
cases.  The  contract  in  this  respect,  is  as 
follows:  "We  [the  plaintiffs]  sell  you  right 
of  way  for  your  road  through  our  property 
in  Geredo  for  the  sum  of  ten  thousand  dol- 
lars, to  be  paid  one-third  cash  when  deed 
is  made,  and  the  residue  in  one  and  two  years 
thereafter,  with  interest  on  deferred  pay- 
ments. •  •  •  We  will  Incorporate  said 
description  by  metes  and  bounds  in  a  deed 
of  general  warranty  and  convey  the  same 
to  you."  Here  the  contract  is  express.  From 
its  terms  it  is  clear  that  no  payment  was 
due  until  the  deed  was  made.  The  balance 
of  the  purchase  money  was  then  to  be  paid 
in  one  and  two  years,  and  interest  was  pay- 
able upon  the  deferred  inf<tallments.  Hence 
it  seems  to  me  it  cannot  be  contended  (the 
parties  having  thus  stipulated  as  to  when 
interest  should  be  payable)  that  the  plain- 
tiffs should  not  be  required  to  comply  with 
their  contract  before  being  placed  in  a  posi- 
tion to  demand  interest  The  making  of 
the  deed  and  performance  of  the  contract  is 
made  a  condition  precedent  to  the  right  to 
demand  the  cash  payment 

Nor  does  the  case  of  Steenrod's  Adm'r 
V.  R.  R.  Co.,  27  W.  Va.  1,  when  applied  to 
the  circumstances  here,  support  the  position 
taken.  The  fifth  point  of  the  syllabus  is: 
"The  general  rule  in  ordinary  contracts  for 
the  sale  of  land,  which  contain  no  stipula- 
tion for  interest  and  do  not  specify  any  day 
for  completion,  is  that  the  purchaser  is  liable 
for  interest  on  the  purchase  money  from 
the  time  he  takes  possession,  especially  if 
he  has  received  rents  and  profits."  And 
the  court  says,  showing  that  It  was  In  that 
case  the  duty  of  the  vendee  to  tender  the 
money  before  being  entitled  to  a  deed:  "Re- 
ferring to  the  agreement  we  find  that  it 
provides  that  on  payment  of  the  damages, 
the  vendor  agrees  to  convey  the  land  on 
reasonable  demand."  The  court  also  says: 
"The  contract  is  that  the  payment  is  to 
precede  the  ccmveyance,  and  the  latter  is 
to  be  made  only  upon  reasonable  demand 
after  the  payment"  Very  different  is  this 
case.  The  rule  is  well  stated  in  Jourol- 
man  v.  Ewing,  80  Fed.  608,  26  O.  a  A.  23: 
"But  the  question  of  interest  in  case  of  suit 
brought  upon  a  contract  wherein  the  pay- 
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meat  of  Interest  Is  made  the  subject  of  express 
stipulation,  and  is  thereby  made  a  part  of 
the  obligation,  stands  upon  a  different  ground. 
In  such  case  it  is  made  a  matter  of  agreement 
between  the  parties.  They  are  supposed  to 
have  considered  all  the  circumstances  bear- 
ing upon  the  propriety  of  their  stipulation, 
and  this  term  of  the  contract  is  as  binding  as 
any  other.  The  courts  have  no  right  or  au- 
thority to  annul  the  agreement  which  the 
parties  have,  in  contemplation  of  the  circum- 
stances in  which  they  were  dealing,  seen 
fit  to  make.  •  ♦  •  The  court  has  no 
more  right  to  disregard  the  agreement  upon 
the  subject  of  interest  than  it  would  have 
to  abate  a  part  of  the  principal  debt  if  the 
facts  had  been  proven  which  showed  that  the 
price  paid  for  the  land  was  Improvident" 
In  Mayo  v.  Purcell,  3  Munf.  (Va.)  243,  the 
court  held  that  a  purchaser  of  land,  being 
thoroughly  informed  of  defects  In  a  vendor's 
title,  and  agreeing,  nevertheless,  to  pay  In- 
terest on  the  purchase  money  from  a  certain 
day,  would  not  be  relieved  from  paying  such 
interest  on  the  ground  that  he  could  not 
get  possession  of  a  part  of  the  land,  which 
he  knew  at  the  time  of  entering  into  the 
agreement  was  held  by  another  person.  In 
Hepburn  v.  Dunlop,  1  Wheat  (U.  S.)  179, 
4  L.  Ed.  65,  the  vendor  was  indebted  to  the 
vendee,  and  the  sale  was  made  to  pay  the 
debt  This  was  in  1799,  but  a  good  title 
was  not  made  to  the  vendee  till  1809.  The 
court  held  that  the  vendor  must  pay  in- 
terest on  the  debt  till  that  time;  in  other 
words,  the  purchaser  paid  no  interest  till 
he  got  a  good  title.  In  Lofland  v.  MauU, 
1  Del.  Ch.  359,  12  Am.  Dec.  106,  by  a  con- 
tract for  the  sale  of  land,  the  purchase  money 
was  made  payable  in  future  installments,  and 
there  was  no  stipulation  in  the  contract  as 
to  the  time  for  the  delivery  of  the  possession 
of  the  land.  After  the  sale,  and  before  all  the 
.installments  had  become  due,  the  purchaser, 
with  the  vendor's  consent,  entered  into  pos- 
session. It  was  held  that  he  did  not  thereby 
become  chargeable  with  interest  on  the  un- 
paid purchase  money  from  the  date  of  such 
possession,  in  the  absence  of  a  stipulation 
to  that  effect  in  the  contract  of  sale.  In 
Blrdsall  v.  Waldron,  2  Edw.  Ch.  (N.  Y.)  315, 
the  Vice  Chancellor  decided  that  the  seller, 
although  in  possession,  would  not  be  bound 
to  pay  his  money  Into  court  before  obtaining 
a  title,  where  he  went  into  possession  with 
the  understanding  that  he  was  not  to  pay 
it  until  he  had  a  title.  And  it  was  also  said 
that  if  there  had  been  delay  in  the  perform- 
ance, without  the  default  of  the  purchaser, 
he  would  not,  although  in  possession,  be 
obliged  to  pay  the  purchase  money.  In  Blount 
v.  Blount,  3  Atk.  636,  it  is  said  that  neither 
in  the  purchase  of  an  estate  in  possession 
or  in  reversion,  whether  purchased  under 
a  private  agreement  or  purchased  under  a 
decree  of  sale,  can  it  be  laid  down  for  certain 
that,  from  the  time  of  possession,  a  purchaser 
shall  pay  interest;  that  the  court  In  award- 


ing  interest  never  regards  the  execution 
of  articles  for  a  purchase^  but  the  time  of 
the  execution  of  the  conveyance,  and  even 
then  the  purchaser  shall  pay  interest  only 
from  the  time  possession  is  delivered.  "The 
law  creates  an  obligation  to  pay  interest, 
only  where  the  debtor  is  put  In  default  for 
the  payment  of  the  principal ;  and  in  such  a 
case  it  runs  only  from  the  default"  Reld 
▼.  Duncan,  1  La.  Ann.  265.  See,  also,  Whit- 
worth  V.  Hart  22  Ala.  343 ;  Gay  v.  Gardiner, 
54  Me.  477;  Hubbard  v.  Charleston,  etc., 
R.  R.,  11  Mete.  (Mass.)  124.  E3xcept  where 
the  parties  themselves  have  failed  to  provide 
for  the  payment  of  interest  in  the  contract 
no  court  has  pretended  to  fix  an  Interest 
charge.  And  In  the  cases  In  which  a  purchas- 
er has  been  held  to  pay  interest,  there  was 
either  no  contract  or  the  purchase  money 
had  bcome  due.  Here  the  purchase  money 
did  not  become  due  until  title  was  made. 
The  parties  expressly  stipulated  that  only 
the  deferred  payments  should  bear  Interest 

The  second  point  of  the  syllabus  of  the 
opinion  makes  no  reference  to  that  part  of 
the  contract  which  provides  that  Interest 
shall  be  paid  upon  the  deferred  Installments 
of  purchase  money.  This  provision  Is  a 
material  one,  and  cannot  be  done  away  with 
by  ignoring  and  not  considering  it  But 
In  the  opinion  it  is  said:  "That  clause  of 
the  contract  saying  that  the  first  payment 
should  be  made  on  delivery  of  the  deed  was 
Intended  to  define  the  date  of  the  first  payment, 
and  had  not  Intent  actual  as  to  the  Interest." 
This  might  be  so  if  nothing  else  was  said, 
but  if  it  had  not  such  intent,  why  add,  after 
providing  that  the  first  payment  should  be 
made  on  execution  of  the  deed,  "residue  in 
one  and  two  years,  with  interest  on  the  de- 
ferred payments?"  If  it  was  not  the  inten- 
tion that  only  the  deferred  Installments 
should  bear  interest,  and  then  only  after 
the  delivery  of  the  deed  and  making  of  the 
first  payment,  why  say  so  In  language  that  Is 
unmistakable?  The  same  clause  that  fixes 
the  time  of  the  first  payment  as  of  the  de- 
livery of  the  deed  expressly  says  that  the 
deferred  payments  shall  bear  Interest  Cer- 
tainly it  cannot  be  said  that  the  parties  have 
not  the  right  to  agree  as  to  the  date  from 
which  interest  shall  be  computed;  yet  the 
court  in  its  opinion,  conveniently  gets  rid  of 
the  provision  in  regard  to  interest  by  ignor- 
ing it 

While  I  do  not  concede  the  correctness  of 
the  theory  advanced  in  the  opinion  filed  on 
rehearing,  that  the  covenants  were  dependent, 
and  that  it  was  as  much  the  duty  of  the  com- 
pany to  demand  a  deed  as  it  was  the  duty  of 
the  Hoards  "to  make  and  tender  It  yet,  on 
February  16,  1893,  the  engineer  of  the  com- 
pany prepared  a  map  and  forwarded  it  to  S. 
Floyd  Hoard,  with  the  following  letter  of 
transmittal:  "Enclosed  find  map  with  right 
of  way  put  on  and  colored.  This  will  give 
sufilclent  data  for  description  I  think.  I  hope 
you  will  prepare  it  and  send  to  Vinson  to 
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Inoorpof at«  In  deed  as  soon  as  possible.'* 
After  receiving  this  map,  was  it  not  the  duty 
of  the  Hoards  to  prepare  and  forward  de- 
scription, as  requested?  Had  not  the  rail- 
road company  done  all  that  could  be  required 
of  it  under  the  terms  of  the  contract,  granting 
that  it  was  its  duty  to  prepare  description? 
Not  having  complied  with  the  request  of  the 
engineer,  and  not  having  made  any  pretense 
of  tendering  a  deed  until  the  lapse  of  so 
long  a  time,  the  plaintiffs  are  not  in  a  posi- 
tion to  make  the  demand  they  are  now  mak- 
ing. By  thus  early  complying  with  the  pro- 
vision of  the  contract,  requiring  them  to  co- 
operate in  the  preparation  of  the  deed,  even 
if  it  could  be  so  construed  as  to  make  it  the 
duty  of  the  company  to  co-operate,  the  duty 
to  complete  the  transaction  was  cast  upon  the 
Hoards.  This  they  never  did,  nor  pretended 
10  do,  until  1901,  when  they  tendered  a  deed 
which  contained  a  description  of  their  own 
making,  to  which  the  engineer  of  the  com- 
pany refused  to  agree,  and  which  he  had  no 
hand  in  preparing,  and  expressly  testifies 
that  the  description  offered  by  the  plaintiffs 
is  such  that  It  is  impossible  to  locate  the 
land  conveyed  upon  the  ground  under  it,  and 
the  court,  in  its  opinion,  finds  that  this  Is 
so,  and  that  the  land  cannot  be  sufficiently 
identified.  It  is  said  that  the  delay  was  not 
contemplated  by  the  parties.  Possibly  so. 
But  who  must  suffer  for  the  delay?  C!ertain- 
ly  the  railroad  company  should  not  be  made 
to  do  so,  after  having  prepared  and  forward- 
ed description,  with  the  request  that  it  be 
mailed  to  its  attorney. 

Viewed  in  the  light  of  all  the  circumstances 
surrounding  this  case,  I  cannot  agree  that 
the  plaintiffs  are  entitled  to  interest  until 
they  have,  by  the  tender  of  a  proper  deed, 
placed  themselves  In  a  position  to  demand 
payment  of  the  purchase  money. 


(78  s.  G.  01) 

MOSS  et  al.  v.  SMITH  et  al. 

(Supreme  Oourt  of  South  Carolina.    Feb.  16, 
1906.) 

1.  Trial— Iwstbuctioks—Chabob  ow  Facts. 

Where,  in  an  action  for  partition,  the  issue 
Ib  the  delivery  of  a  deed,  an  instruction  that 
"it  may  not  be  a  manual  delivery"  is  not  subject 
to  objection  as  a  violation  of  Const  art  5,  {  26, 
prohibiting  judges  from  charging  on  the  facts. 

2.  T&IAIi— iNSTBUCnONS — MiSLEADINO     JUBT. 

An  instruction,  in  partition,  where  the  is- 
sue was  the  delivery  of  a  deed,  that  "it  may  not 
be  a  manual  delivery,  and  that  is  a  very  strong 
evidence  of  delivery,"  was  not  reasonably  cal- 
culated to  mislead  the  jury. 

Appeal  from  Common  Pleas  Circuit  Oourt 
of  Oconee  County;  Jas.  A.  McCullough, 
Judge. 

Action  by  Lem  A.  B.  Moss  and  others 
against  Fannie  Smith  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

Stribling  &  Hcndon,  for  appellants. 
Jaynes  de  Shelor,  for  respondents. 


GARY,  A.  J.  This  is  an  action  for  parti- 
tion. The  complaint  alleges  that  Miles  Moss 
died  in  January,  1001,  leaving  of  force  and 
effect  his  last  will  and  testament;  that  the 
plalntlflis  and  d^endants  are  his  heirs  at 
law;  that  during  the  lifetime  of  Miles  Moss 
the  defendants  Miles  A.  Moss  an^  Kay  Moss 
by  undue  Infiuence  prevailed  upon  him  to 
make  to  them  deeds  of  conveyance  to  cer- 
tain tracts  of  land  while  he  was  In  feeble 
mind;  but  that  the  deeds  were  neyer  de- 
livered. The  complaint  prays  that  said  deeds 
be  delivered  up  and  canceled.  The  defend- 
ant Miles  A.  Moss  in  his  answer  alleges 
that  Miles  Moss,  on  the  25th  of  January, 
1900,  executed  and  delivered  to  him  the  deed 
of  conveyance  mentioned  in  his  answer  upon 
the  consideration  in  part  that  he  would  ren- 
der any  assistance  necessary  in  the  support 
of  said  Miles  Moss.  The  defendant  K&j 
Moss,  by  his  guardian  ad  litem,  answered 
formally.  The  Jury  returned  a  verdict  In 
favor  of  the  defendants. 

The  sole  question  presented  by  the  excep- 
tions is  whether  his  honor,  the  presiding 
judge,  violated  section  26^  art  5,  of  the 
Constitution,  .prohibiting  judges  from  char- 
ging on  the  facts,  when  he  said  to  the  jury: 
"It  may  not  be  a  manual  delivery,  and  that 
is  a  very  strong  evidence  of  delivery."  The 
other  portion  of  the  charge  relating  to  this 
question  is  as  follows:  "The  main  inquiry 
is  as  to  the  delivery  of  those  deeds.  Were 
those  deeds  delivered  by  the  grantor,  old 
man  Moss?  Now,  the  law  cannot  deal  with 
an  undisclosed  intention.  You  may  make  a 
deed  with  all  the  formalities  of  a  deed, 
properly  witnessed,  and  otherwise  executed; 
the  grantee  may  be  named  therein;  but  un- 
less there  is  some  act  indicating  your  in- 
tention to  vest  the  property,  the  law  cannot 
look  into  your  mind  and  see  what  you  Intend 
to  do  with  that  deed.  But  where  a  deed 
is  signed,  sealed,  and  delivered,  and  the. 
grantee  is  named  in  the  deed,  the  law  seizes 
upon  any  act  or  word  which  expresses  the 
intention  of  that  party  to  vest  the  title  in 
the  grantee.  It  may  not  be  a  manual  de- 
livery, and  that  is  a  very  strong  evidence 
of  delivery;  but  It  is  not  necessary  that  one 
should  take  the  deed  and  hand  It  into  the 
hands  of  the  other  party.  Any  act  or  word, 
which  at  the  time  Indicated  his  intentions 
— ^that  that  man's  intentions  were  to  part 
with  the  title,  and  to  vest  it  absolutely  and 
forever  in  the  other  party — is  sufilcient;  and 
the  title  is  therefore  complete  at  that  mo- 
ment It  is  complete^  at  that  moment  And 
if  it  is  completed  in  the  other  party,  it  makes 
no  difference  what  may  subsequently  be- 
come of  the  deed,  the  title  is  good  in  the 
grantee." 

When  there  is  an  appeal  assigning  error 
in  the  trial  of  a  case,  it  must  appear  (1) 
that  there  was  error;  and  (2)  that  It  was 
prejudicial  to  the  rights  of  the  appellant 
The  principle  is  thus  stated  in  Turner  v. 
Lyles,  68  S.  C.  392,  48  S.  £.  SOI;    "Since 
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the  GoQStltatloii  of  1895,  Judges  are  not  peiv 
mltted  to  state  the  testimony  to  the  Jury, 
but  it  is  not  every  statement  of  the  testi- 
mony that  will  entitle  the  appellant  to  a 
new  trial.  The  statement  must  be  of  a  fact 
in  issue,  and  there  must  be  reasonable  groxmd 
for  supposing  that  the  Jury  may  have  been 
influenced  by  such  statement,  in  a  manner 
prejudicial  to  the  rights  of  the  appellant" 
In  2  Graham  &,  Waterman  on  New  Trials 
(2d  BHL)  683,  it  is  said:  "In  the  progress 
of  a  warmly  contested  suit,  exceptional  testi- 
mony will  occasionally  slip  in,  despite  the 
greatest  care  of  the  court  and  counsel.  If, 
^erefore,  the  bare  circumstance  that  such 
evidence  had  gone  to  the  Jury  vitiated  all  the 
proceedings,  scarcely  a  verdict  in  any  case 
of  importance  would  stand.  So  that  it  is, 
on  the  whole,  the  part  of  wisdom  for  courts, 
on  motions  for  new  trials,  to  regard  not 
so  much  the  fact  that  improper  evidence 
has  been  admitted,  as  the  influence  It  may 
have  had  on  the  result  We  may  then  lay 
it  down  as  a  settled  rule  that  if  the  verdict 
is  undeniably  correct  a  new  trial  will  not  be 
granted,  notwithstanding  the  admission  of 
improper  evidence."  This  language  is  quoted 
Wiui  approval  in  State  v.  James,  34  S.  G. 
49,  12  S.  Bl  e&7.  It  is  undoubtedly  true 
that  it  is  not  essential  to  the  complete  ex- 
ecution of  a  deed  that  there  should  be  a 
manual  delivery.  Therefore  the  charge  that 
"5^  may  not  be  a  manual  delivery"  afforded 
no  reasonable  ground  for  supposing  that  the 
Jury  may  have  l>een  thereby  unduly  in- 
fluenced. 

We  will  next  consider  the  charge  that  it 
"is  a  very  strong  evidence  of  delivery." 
The  ordinary  and  usual  mode  of  completing 
the  execution  of  a  deed  is  by  manual  de- 
livery, and  when  the  grantor  seals  and  signs 
the  deed,  and  then  makes  a  manual  delivery 
of  it  to  the  grantee,  it  unquestionably  fur- 
nishes strong  evidence  that  he  Intended  to 
convey  the  title.  It  is  in  the  nature  of  a 
presumption,  based  upon  the  doctrine  that 
a  person  must  be  regarded  as  intending  the 
reasonable  and  natural  consequences  of  his 
act  This  passing  remark  of  the  presiding 
Judge,  when  construed  in  connection  with 
the  other  portion  of  his  exceedingly  clear 
charge,  was  not  reasonably  calculated  to 
mislead  the  Jury. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afllrmed. 


(73  s.  c.  274) 

HAWBS  V.  SOUTHERN  RY.  CO. 

(Supreme  Court    of  S   ith  Carolina.    Feb.  20, 
1906.) 

1.  Ca^HaEbs  —  Loss  or  Fbeight  —  Damages  — 
Penalty. 

Any  form  of  statement  which  shows  the 
nature  of  a  claim  against  a  carrier  for  loss  of 
freight,  the  amount  of  the  loss,  and  in  whose 
behalf  presented,  is  sufficient,  without  proof  of 
its  validity,  in  an  action  to  recover  a  penalty 
nnder  24  St.  at  Larse»  p.  81,  for  failure  of  car- 


rier to  pay  or  refuse  to  pay  damages  for  loss  el 

freight  in  a  specified  time. 
2.  Sams— Claim. 

In  proceedings  under  24  St  at  Large,  p.  83., 
to  recover  penalty  <^  carrier  failing  to  pay  for 
damages  to  freight  within  a  spedfied  time, 
claimant  need  not  attach  to  his  claim  the 
freight  bill,  or  receipt  and  bill  of  lading. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County ;  Gage,  Judge. 

Action  by  John  L.  Hawes  against  tlie 
Southern  Railway  Company.  From  a  Judg- 
ment of  the  circuit  court  affirming  the  Judg- 
ment of  the  magistrate  for  plaintUf,  defend- 
ant appeals.    Affirmed. 

J.  EL  McDonald,  for  appellant  Ragsdale 
&  Dixon,  for  respondent 

JON.BS,  J.  This  appeal  is  from  the  Judg- 
ment of  the  circuit  court,  affirming  the  Judg- 
ment of  a'  magistrate's  court  in  favor  of 
plaintiff  against  defendant  for  the  sum  of 
$62.66,  including  $2.66,  the  value  of  the  goods 
lost  in  shipment,  and  $50,  the  statutory  pen- 
alty for  failure  to  adjust  and  pay  said  claim 
within  90  days,  as  prescribed  in  the  Acts  of 
1908,  24  St  at  Large,  p.  81.  The  exceptions 
before  this  court  raise  two  questions:  (1) 
Whether  as  matter  of  law  the  statement  of 
the  claim  as  filed  with  the  defendant  suffi- 
ciently complied  with  the  requirement  of  the 
statute  so  as  to  entitle  claimant  to  the  statu- 
tory penalty  for  failure  to  adjust  and  pay  the 
same.  (2)  Whether  as  matter  of  law  the  de- 
fendant had  the  right  to  demand  the  sur- 
render of  the  freight  bill  and  bill  of  lading 
before  paying  the  claim. 

The  claim  was  filed  with  defendant  com- 
pany in  this  form :  "Winnsboro,  S.  C,  Nov. 
1,  '04.  Southern  Railway  Co.  To  J.  U: 
Hawes,  Dr.  Act.  7BX  L.  Shells  88  $2.66." 
When  this  claim  was  filed  with  defendant's 
agent  at  Winnsboro,  S.  C,  he  wrote  to  the 
claimant  this  note :  *' Attach  freight  bill  and 
bill  of  lading  and  I  will  pay  you."  The  plain- 
tiff refused  to  comply  with  that  request  and 
the  claim  was  not  paid.  The  agent  testified 
that  the  praticeof  the  railway  company- was 
to  demand  the  freight  bill,  Invoice,  and  origi- 
nal bill  of  lading  before  payment  of  the  claim, 
to  protect  against  bogus  claims. 

The  Judgment  of  the  circuit  court  concludes 
any  inquiry  as  to  the  Justness  and  correctness 
of  the  claim.  We  merely  consider  whether 
the  claim  as  presented  complied  with  the 
requirement  of  the  statute.  It  is  contended 
that  the  claim  (1)  should  have  been  signed 
or  attested  by  the  claimant ;  (2)  should  have 
stated  whether  it  was  for  loss  of  property  or 
damage  to  property;  (3)  should  have  been 
accompanied  by  affidavit  or  other  proof  of  Its 
validity.  The  statute  does  not  prescribe  the 
form  in  which  the  claim  shall  be  presented, 
nor  that  It  shall  be  duly  attested,  nor  that 
It  shall  be  accompanied  with  proof  of  its 
validity,  and  this  court  will  not  venture  to 
interpolate  words  into  the  statute.  In  the 
absence  of  specific  regulation  of  the  form  in 
which  such  claims  are  to  be  presented,  we 
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must  hold  It  a  sufficient  compliance  with  the 
statute  to  present  a  claim  in  the  form  adopted 
In  this  case,  as  it  shows  the  nature  and  the 
amount  of  the  claim,  and  in  whose  behalf  it 
is  presented. 

We  are  also  of  the  opinion  that  it  was  not 
essential  for  a  claimant  presenting  a  claim 
under  this  statute  to  attach  thereto  the  freight 
bill  or  receipt  and  the  bill  of  lading,  as  de- 
manded. The  statute  does  not  so  require. 
It  is  undoubtedly  true,  that  a  carrier  has  the 
right  to  demand  the  production  of  the  bill  of 
lading  before  it  can  be  required  to  deliver 
the  goods  covered  thereby,  but  this  principle 
is  not  involved  in  this  case.  All  the  goods 
covered  by  the  bill  of  lading,  except  the 
seven  packages  of  gun  shells,  had  been  de- 
livered by  the  defendant  to  the  plaintiff 
without  a  demand  for  the  bill  of  lading,  and 
on  the  freight  receipt  defendant's  agent  had, 
over  his  signature,  acknowledged  that  the 
shipment  was  seven  packages  short  A  car- 
rier has  not  (in  the  absence  of  a  valid  con- 
tract or  statute  to  that  effect)  the  right  to 
demand  a  surrender  of  the  bill  of  lading  upon 
a  partial  delivery  of  the  goods  covered  there- 
by. In  this  case  there  was  neither  tender 
of  the  goods, lost  nor  of  their  value.  A  XAU 
of  lading  is  evidence  of  the  consignee's  right 
to  a  delivery  of  the  goods  covered  thereby, 
and  the  consignee  has  the  right  to  retain 
possession  thereof  until  the  carrier  has  per- 
formed its  obligation.  It  would  be  valuable 
evidence  in  behalf  of  the  claimant,  in  the 
event  of  a  suit  to  recover  for  loss  of  or  dam- 
age to  goods.  So  iikewise-the  freight  receipt, 
containing  defendant's  admission  of  the  short- 
age in  the  shipment  was  evidence  valuable 
to  the  claimant  in  the  event  of  a  suit.  More- 
over, the  carrier  ordinarily  has  ready  means 
of  ascertaining  whether  it  is  justly  liable  to 
pay  the  claim  as  presented,  without  the  pres- 
entation of  the  freight  receipt  and  the  bill  of 
lading.  These  were  probably  some  of  the 
reasons  why  the  Legislature  did  not  see  fit 
to  require  that  such  evidences  of  the  claim 
should  be  presented  therewith.  At  any  rate, 
it  is  sufficient  to  know  that  the  statute  makes 
no  such  requirement 

The  Judgment  of  the  circuit  court  is 
affirmed. 


(73  S.  C.  234) 

STATE  V.  SIMMONS  et  al. 

(Supreme  Court  of  South  Orolina.    Feb.  15, 
1906.) 

1.  Criminal    Law— Appeai/— Review— Motion 
FOB  New  Trial. 

Where  the  grounds  of  a  motion  for  new 
trial  after  conviction  are  not  set  out  in  the 
record,  an  appeal  from  the  order  refusing  a 
new  trial  will  not  be  reviewed. 

2.  Same— Exceptions  to  Instructions. 

An  exception  to  an  instruction,  failing  to 
point  out  in  what  respect  it  was  prejudicial 
to  defendants,  is  too  general  for  consideration. 

[Ed.  Note.— For  cases  in  point,   see  voL  15, 
Cent  Dig.  Criminal  Law»  |  2671.] 


Appeal  from  Common  Pleas  Circuit 
Court  of  Colleton  County;  Klugh,  Judge. 

Sarah  Simmons  and  others  were  convicted 
of  larceny,  and  appeal.    AfBlrmed. 

W.  J.  Fishburne  and  C.  C.  Tracy,  for  appel- 
lants.   Solicitor  Davis,  for  the  State. 

GARY,  A.  J.  The  defendants  were  in- 
dicted for  larceny  of  live,  stock,  and  were 
convicted  upon  their  second  trial.  When 
they  were  first  put  upon  trial,  one  of  the 
jurors  died  after  his  honor,  the  presiding 
judge,  had  commenced  his  charge.  The  de- 
fendants* attorneys  refused  to  consent  to 
proceed  with  the  trial,  whereupon  the  circuit 
judge  discharged  the  jury  and  ordered  a 
mistrial. 

1.  The  first  exception,  which  raised  the 
question  of  former  jeopardy,  has  been  aban- 
doned. 

The  second  and  third  exceptions  are  as 
follows:  "(2)  Because  his  honor  erred  in  re- 
fusing to  grant  a  new  trial  on  the  ground 
that  a  conspiracy  had  been  shown  in  the 
testimony  for  the  state  as  existing  between 
the  witness  H.  T.  Spell  and  the  prosecutor 
to  urge  the  defendants  to  commit  the  crime 
alleged.  (3)  Because  his  honor  erred  in  not 
holding  and  deciding  that  such  conspiracy, 
if  proven,  was  good  ground  for  granting  a 
new  trial."  The  record  recites  that  after 
the  verdict  of  the  jury,  motion  was  made 
by  defendants*  counsel  for  a  new  trial  and 
for  arrest  of  judgment,  which  was  refused, 
but  the  grounds  of  the  motion  are  not  set 
out  in  the  record.  The  questions  presented 
by  these  exceptions  are,  therefore,  not  proper- 
ly before  this  court  for  consideration. 

2.  The  fourth  exception  is  as  follows: 
"(4)  Because  it  is  respectfully  submitted  that 
there  is  error  in  the  charge  of  the  presiding 
judge  in  this,  viz.:  'The  Legislature  found 
it  necessary  to  impose  severe  penalties  for 
larceny  of  live  stock,  because  it  is  generally 
such  an  easy  thing  for  people  to  take,  carry 
or  drive  away  live  stock  and  convert  it  to 
their  own  use,  and  feloniously  deprive  the 
owner  of  the  use  thereof,  then  it  is  made 
a  crime,  a  theft,  to  drive  a  horse  out  of  a 
stable,  or  to  lead,  or  drive  it  away,  from  the 
owner,  with  the  purpose  and  intention  of  de- 
priving the  owner  of  the  use  thereof,  and 
feloniously  converting  the  same  to  his  own 
use,  and  the  Legislature  has  fixed  a  heavy 
penalty  for  the  larceny  of  live  stock,  so  the 
question  for  you  to  determine  is  whether 
these  parties  stole  this  stock,  or  not;  Inas- 
much as  the  same  is  discursive  and  Irrele- 
vant, and  when  as  in  the  charge,  applied  to 
the  case  at  bar,  is  in  prejudice  of  the  facts 
and  wrongful  of  the  defendants.*  **  This  ex- 
ception fails  to  point  out  In  what  respect  it 
was  prejudicial  to  the  defendants  and  Is, 
therefore,  too  general  for  consideration. 

It  is  the  judgment  of  this  court  that  the 
appeal  be  dismissed* 
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(140  N,  C.  476) 

TANNER  ▼.  HITCH  et  aL 

(Supreme  Court  of  North  Carolina.    March  6» 
1906.) 

1.  AppEAii—RECOBD— Questions  Presented— 
Master  and  Servant  —  Injuries  to  Serv- 
ant. 

Fellow  Servant  Act  (Revisal  1905,  S  2646), 
applies  only  to  "any  railroad  company  operat- 
ing in  this  state."  In  an  action  for  Injuries  to 
plaintiff,  received  while  being  transported  on 
defendant's  log  train,  defendant  lumber  com- 
pany specifically  denied  that  it  owned  or  operat- 
ed the  logging  railroad  mentioned  in  the  com- 
plaint. The  answer  of  the  other  defendant  stat- 
ed that  he  personally  owned  and  operated  the 
rood  himself.  No  appropriate  issues  were  ten- 
dered by  plaintiff  or  submitted  by  the  court 
The  name  of  defendant  lumber  company  gave 
no  indication  that  it  was  a  railroad  company 
within  the  meaning  of  said  statute,  and  the 
record  was  silent,  except  the  testimony  of  plain- 
tiff that  some  of  the  cars  were  labeled  with  the 
name  of  defendant  company.  Held,  that  it  could 
not  be  determined  on  the  face  of  the  record 
whether  the  fellow  servant  act  waa  applicab 

2.  Master  and  Servant  —  Injuries  to 
Servant— Action— Instructions— Assump- 
tion OF  Risk. 

Where  a  master  undertook  to  furnish  his 
laborers  transportation  on  his  log  train  to  and 
from  their  lodgings,  and  a  servant,  while  so 
riding,  was  injured  by  reason  of  a  defective  car, 
an  instruction,  in  an  action  for  such  injury, 
that  when  plaintiff  went  on  the  car  for  the 
purpose  of  riding,  he  assumed  the  risk  of  all 
the  dangers  incident  to  riding  on  a  log  train, 
was  misleading,  and  should  have  further  stated 
that  plaintiff  ^assumed  no  risk,  which  was  in- 
curred by  reason  of  a  defective  car. 

3.  Saice— Defeotivx  Cars. 

Where  a  master  undertook  to  furnish  his 
laborers  transportation  on  his  log  train  to  and 
from  the  lodgings,  it  was  his  further  duty,  to 
see  that  such  transportation  wa^  rendered  as 
reasonably  safe  as  the  character  of  it  would 
admit. 

[Bd.  Note. — For  cases  in  point,  see  vol.  84, 
C^t.  Dig.  Master  and  Servant,  §  215.] 

4.  Same^Risks  Assumed— Defective  Cars. 

Where  a  master  undertakes  to  furnish 
his  laborers  transportation  on  his  log  train,  a 
servant  going  on  a  loaded  car  for  the  purpose 
of  riding  assumes  only  the  risks  incident  to  rid- 
ing on  loaded  log  cars,  and  not  risks  resulting 
from  a  defective  car,  if  the  defects  were  not 
obvious. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  §  554.] 

5.  Same— Fellow  Servants— Delegation  or 
Duty. 

Where  a  master  undertook  to  transport 
his  laborers  to  and  from  their  quarters  on  his 
loaded  log  cars,  care  in  loading  the  cars  wa» 
one  of  the  prime  elements  of  safety,  and  the 
duty  of  properly  loading  the  cars  being  intrusted 
to  a  servant  of  defendant,  the  negligent  act  of 
such  servant  in  loading  the  cars,  resulting  in 
injury  to  another  servant  rendered  the  employer 
liable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §  175.] 

Appeal  from  Superior  Court,  Edgecombe 
County;    Webb,  Judge. 

Action  by  David  Tanner  against  Frank 
Hitch  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  New  trial  or- 
dered. 


Action  to  recover  damages  for  personal  in- 
juries tried  before  Webb,  J.,  and  a  Jury  at 
Fall  term,  1905,  of  Edgecombe  superior  court 
The  plaintiff  was  employed  by  the  day  to 
haul  logs  for  the  defendant  His  lodgings 
provided  by  the  defendant  were  at  Speed 
some  five  miles  from  the  scene  of  the  logging 
operations.  The  defendant  transported  the 
plaintiff  to  and  fro  daily  on  his  log  train, 
which  went  to  the  woods  empty  in  the  morn- 
ing, and  returned  loaded  in  the  evening.  On 
the  last  return  trip  in  the  evening,  the  plain- 
tiff and  other  daily  laborers  rode  on  top  of 
the  loaded  log  cars  back  to  their  lodgings. 
There  were  no  other  cars  on  the  train.  There 
was  evidence  tending  to  prove  that  one 
of  the  standards  for  holding  the  logs  in 
place  on  one  of  the  cars  was  gone,  and  Its 
place  supplied  with  a  knot  or  shoulder  in- 
sufficient for  the  purpose.  The  plaintiff  had 
taken  his  place  as  usual  on  this  car  to  re- 
turn to  his  lodgings,  and  the  logs  tumbled 
off  because  of  the  absence  of  the  corner 
standard,  and  threw  the  plaintiff  in  front 
of  the  car  and  crushed  his  leg.  There  was 
evidence  tending  to  prove  that  one  Arm- 
strong was  general  superintendent  of  all  the 
logging  operations,  and  that  one  Richardson 
had  charge  of  the  train  and  its  crew,  and 
loaded  it  with  a  logging  machine,  and  whose 
duty  it  was  to  see  that  the  cars  were  safely 
loaded.  The  plaintiff  had  no  connection  with 
the  operations  of  the  train  or  loading  it  The 
following  issues  were  submitted:  (1)  Was 
the  plaintiff  injured  by  the  negligence  of 
either  defendant?  If  so  injured,  by  which 
defendant?  (2)  Was  the  plaintiff  guilty  of 
contributory  negligence?  (3)  If  the  plaintiff 
was  so  injured,  what  damage  has  he  sus- 
tained? From  the  Judgment  rendered  the 
plaintiff  appealed. 

W.  O.  Howard,  for  appellant  J.  L.  Bridg- 
ers,  for  appellees. 

BROWN,  J.  (after  stating  the  case).  L 
The  contention  that  the  fellow  servant  act 
(Revisal  1905,  §  2646)  applies  to  the  defend- 
ant the  fVank  Hitch  Lumber  Company  can- 
not be  determined  upon  the  face  of  the 
record.  The  two  defendants  filed  separate 
answers,  and  that  of  the  lumber  company 
specifically  denies  that  it  owned  or  operated 
the.  logging  railroad  mentioned  in  the  com- 
plaint. The  answer  of  Frank  Hitch  states 
that  he  personally  owned  and  operated  the 
road  himself.  No  appropriate  issues  were 
tendered  by  the  plaintiff  or  submitted  by 
the  court,  and  consequently  this  necessary 
fact  is  left  undetermined.  The  act  referred 
to  applies  only  to  "any  railroad  company 
operating  in  this  state."  In  order  to  pass 
upon  this  Important  question,  so  far  as  the 
defendant  company  is  concerned,  it  is  essen- 
tial to  ascertain  the  truth  of  this  contested 
fact  and  further  that  its  charter  should 
be  in  evidence  to  the  en^^  that  the  court 
may  see  whether  it  is  a  ''railroad  oompany" 
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within  the  meaning  of  the  statute.  The 
name  gives  no  Indication,  and  the  record  is 
silent,  except  the  testimony  of  the  plaintiff 
that  some  of  the  cars  were  labeled  "Frank 
Hitch  Lmnber  Company."  It  does  not  neces- 
sarily follow  from  the  label  on  the  car 
that  the  defendant  company  was  operating 
this  road,  although,  unexplained.  It  Is  some 
evidence  of  that  fact 

2.  His  honor  Instructed  the  jury  that  when 
the  plaintiff  went  on  the  log  car  for  the  pur- 
pose of  riding  he  assumed  the  risk  of  all 
the  dangers  incident  to  riding  on  a  log  train. 
As  a  general  statement  of  the  law  this 
proposition  is  correct,  but  It  does  not  go 
far  enough,  and  was  liable  to  mislead  the 
jury.  The  Judge  should  have  further  stated 
that  the  plaintiff  assumed  no  risk  which 
was  Incurred  by  reason  of  a  defective  car. 
There  was  evidence  tending  to  prove  that 
one  of  the  standards  used  to  hold  the  logs 
securely  In  place  was  gone,  and  there  was 
KO  evidence  that  the  plaintiff  was  apprised 
of  the  danger,  liable  to  result,  when  he 
mounted  the  loaded  car.  Inasmuch  as  It  was 
the  master's  duty  (he  having  undertaken  it 
according  to  the  plaintiff's  contention)  to  fur- 
nish his  laborers  transportation  on  his  log 
train  to  and  from  the  "quarters,"  it  was 
his  further  duty  to  see  that  such  transporta- 
tion was  rendered  as  reasonably  safe  as  the 
character  of  it  would  admit  While  the 
plaintiff  assumed  the  risks  Incident  to  riding 
on  loaded  log  cars,  he  did  not  assume  any 
risk  resulting  from  a  defective  car.  Hicks 
V.  Manufacturing  Co.,  138  N.  a  319,  60  S. 
E.  703;  Pressly  v.  Yam  Mills,  138  N.  a  410, 
51  S.  E.  09.  If  the  plaintiff  knew  that  the 
standard  was  gone  when  he  mounted  the 
loaded  log  car,  and  if.  In  consequence  there- 
of, the  danger  to  himself  was  so  obvious 
that  no  man  of  ordinary  prudence  would 
have  ridden  on  it,  then  the  plaintiff  did  as- 
sume the  risk,  and  would  be  guilty  of  such 
contributory  negligence  as  would  bar  a  re- 
covery.   Id. 

3.  Was  Richardson  a  fellow  servant  with 
the  plaintiff  so  as  to  bar  a  recovery?  The 
plaintiff  contends  that  Richardson  was  dele- 
gated by  Hitch,  the  master,  to  load  the  cars 
securely,  and  that,  for  this  purpose,  Richard- 
son was  In  command  of  the  loading  machine 
and  train  crew;  that  the  plaintiff  was  a 
dally  hireling  to  saw  logs  in  the  woods,  and 
had  no  connection  with  Richardson's  force; 
that  the  master  assumed  the  duty  to  furnish 
him  transportation  to  and  from  the  "quar- 
ters"; that  it  was  therefore  the  master's 
duty  to  see  that  this  transportation  was  as 
reasonably  safe  as  the  nature  of  It  permit- 
ted; that  it  was  the  master's  duty  to  see 
that  the  logs  were  secured  with  reasonable 
safety  on  the  cars,  so  that  the  laborers  em- 
ployed in  the  woods  could  ride  on  them 
without  imminent  danger  of  being  thrown 
off;  that  this. duty  was  delegated  by  the  mas- 
ter to  Richardson  to  perform,  and  that  the 
master  is  liable  for  Richardson's  negligence 


in  loading  a  car  with  one  comer  standard 
gone.  If  such  be  the  facts,  we  fully  sustain 
the  plalntifTs  contention.  The  rigorous  rule 
that  once  obtained  has  been  greatly  modified. 
The  tme  rule  now  is  more  humane,  and  holds 
the  master  liable  for  negligence  in  respect 
to  such  acts  and  duties  as  he  is  required 
or  assumed  to  perform  without  regard  to 
the  rank  or  title  of  the  agent  intrusted  with 
their  performance.  As  to  such  acts,  the  agent 
occupies  the  place  of  the  master,  and  he 
Is  liable  for  the  manner  In  which  they  are 
performed.  Flike  v.  Railroad,  53  N.  Y.  549, 
13  Am.  Rep.  545;  Crispin  v.  Babbitt  81  N. 
Y.  521,  37  Am.  Rep.  521.  If  the  negligent 
act  of  one  servant  Is  done  In  the  discharge 
of  some  positive  duty,  which  the  master  owed 
to  another  servant  then,  negligence  in  the  act 
upon  the  part  of  the  servant  Is  the  negligence 
of  the  master.  This  principle  of  the  law 
of  master  and  servant  is  laid  down  in  many 
adjudications.  Railroad  v.  Baugh,  149  U.  S. 
368,  13  Sup.  Ot.  914,  37  L.  Ed.  772;  Rail- 
road V.  Seeley,  54  Kan.  21,  37  Pac.  104;  Min- 
neapolis V.  Lundin,  58  Fed.  525,  7  C.  O.  A 
344;  Coal  &  Coke  Co.  v.  Peterson,  136  Ind. 
398.  35  N.  E.  7,  43  Am.  St  Rep.  327;  Justice 
V.  Pa.  Co.,  130  Ind.  321,  SO  N.  E.  303;  Hough 
V.  Railroad,  100  U.  S.  213,  25  L.  Ed.  612.  The 
Supreme  Court  of  Pennsylvania  thus  express- 
es it:  "Whenever  it  Is  sought  to  hold  the 
master  liable  for  the  act  or  neglect  of  his 
foreman,  the  question  to  be  first  considered 
Is  whether  the  negligence  complained  of  re- 
lates to  anything  which  It  was  the  duty  of 
the  master  to  do.  If  it  does,  then  the  master 
Is  liable,  for  he  must  see  at  his  peril  that 
his  obligations  to  the  workmen  are  proper- 
ly discharged."  Ross  ▼.  Walker,  139  Pa.  42, 
21  Atl.  157,  159,  23  Am.  St  Rep.  160;  Gunter 
V.  Granlteville  Mfg.  Co.,  18  S.  C.  270,  44 
Am.  Rep.  573. 

It  follows,  therefore,  from  all  the  modem 
authorities  that  Hitdi's  liability  for  Richard- 
son's alleged  negligence  Is  not  to  be  deter- 
mined by  the  latter's  authority  to  hire  and 
discharge  hands,  or  to  purchase  and  change 
machinery,  and  the  like.  The  true  test  is 
whether  Richardson  was  intmsted  by  Hitch 
with  the  performance  of  any  duty  that  Hitch 
owed  the  plaintiff.  If  he  was,  and  failed 
to  perform  It  the  defendant  is  liable.  This 
principle  applies  alike  to  individuals  and  cor- 
porations. The  defendant  undertook  to  trans- 
port his  laborers  to  and  from  their  quarters 
on  his  loaded  log  cars.  He  permitted  them  to 
ride  on  them,  and  knew  it  was  their  only 
means  of  transportation.  The  uncontradicted 
evidence  shows  this.  It,  therefore,  became  the 
defendant's  duty,  of  which  he  could  not  re- 
lieve himself,  to  make  such  transportation 
as  reasonably  safe  as  the  nature  of  it  per- 
mitted. Care  in  loading  the  cars  was  one 
of  the  prime  elements  of  safety,  as  the  la- 
borers sat  on  top  of  the  logs.  The  duty 
of  properly  loading  the  cars  was  Intrusted 
to  Richardson.  If  he  negligently  loaded  a 
log  car  with  logs  when  one  of  the  comer 
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standards  was  gone^  with  no  proper  and  suf- 
ficient substitnte  In  its  place,  It  was  a  negli- 
gent act,  tot  whicb  the  master  Is  responsible. 
If,  by  reason  of  snch  negligence  the  plaintiff 
was  thrown  off  and  Injured,  the  defendant 
is  plainly  liable,  unless  he  can  establish 
snch  contributory  n^llgenoe  as  will  bar  a 
recovery. 
New  trlaL 


(140  N.  C.  472) 

NORCUM  et  aL  ▼.  SAVAGBL 

(Supreme  Oonrt  of  North  Carolina.    March  8. 
1906.) 

li  Tbusts  —  CoNTETANCB  ov  Laud  — Imfloed 

Trusts. 

A  deed  conveying  land  to  complainant's 
mother  having  been  stolen  or  lost  without  reg- 
istration, another  deed  was  procured  by  the 
father,  after  the  mother's  death,  to  be  executed 
to  himself  by  the  heirs  at  law  of  the  grantor. 
Held,  that  by  such  conveyance  the  father  held 
the  land  under  an  implied  trust  for  the  beneiSt 
of  complainants,  subject  to  the  father's  life 
estate  as  tenant  by  the  curtesy. 

[Bd.  Note.— For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trusts,  ||  88,  95.] 

2.  BviDENCB  —  JuDioiAL  AouisaioiTS -*  Plbao- 

INGS. 

Where  defendants  had  been  permitted  to 
file  an  amended  answer,  their  original  answer 
containing  admissions  was  admissible  against 
them. 

8.  SAMi>~ADiassio]!rs  Against  Iktkbxst. 

A  declaration  of  P.,  then  In  possession  of 
the  land  in  controversy,  that  a  deed  executed  to 
his  wife,  then  deceased,  had  been  lost  or  stolen, 
and  that  he  did  not  know  how  he  could  get  an- 
other, was  admissible  as  a  declaration  against 
Interest  in  disparagement  of  his  title,  and  com- 
petent as  acainat  defendants,  who  claimed  under 
a  deed  to  P.  by  the  heirs  of  the  grantor  of  P.'s 
wife. 

4.  ExBCunow— Estate  Conveyko. 

Where,  at  the  time  of  a  sale  of  land  under 
execution  against  P.,  his  only  estate  in  the  land 
was  a  curtesy  interest,  such  interest  alone 
passed  to  the  purchaser  in  case  P.'s  marriage 
was  prior  to  the  act  of  1848,  relating  to  the  sale 
of  such  interests  on  execution,  so  dat  a  recon- 
veyance of  the  property  by  the  purchaser  to  P. 
conveyed  nothing  more  than  the  same  interest. 

6.  Adverse  Posse8sion->Colos  of  Tmo— Lim- 
rrATiONS— Operation  of  Statute. 

Where  the  father  of  both  complainants  and 
defendants  had  a  curtesy  interest  In  certain 
land,  which  was  the  greatest  estate  transferred 
b^  a  deed  to  the  father,  the  statute  of  limita- 
tions did  not  begin  to  run  against  complain- 
ants' Interest  in  the  land  until  the  father's 
death,  though  the  deed  operated  as  color  of 
title. 

6.  Same— CovERTUBK— DiSABiLiTT— Statxtteb 
— Repeai.. 

The  repeal  of  the  disability  of  coverture 
by  Act  1899  was  not  retroactive,  but,  by  its 
terms  (Revlsal  1905,  §  363),  no  adverse  posses- 
sion prior  to  February  13,  1899,  could  be 
counted  against  a  married  woman. 

7.  Tbusts—Bnfoiioement— Limitations. 

An  action,  in  so  far  as  it  seeks  to  have  a 
trust  declared  and  a  conveyance  by  the  defend- 
ants, can  be  barred  only  after  the  lapse  of  10 
years. 

[Bd.  Note. — For  cases  in  point,  ses  voL  47, 
Cent.  Dig.  Trusts*  H  568-678.] 
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Appeal  from  Superior  Gtonrt,  Gates  Ck>anty; 
Ward,  Judge. 

Action  by  Clara  Norcum  and  others  against 
B.  T.  Savage,  administrator,  and  others.  From 
a  Judgment  In  favor  of  plaintiffs,  defendant 
Savage  appeals.    Affirmed. 

George  Ck>wper,  for  appellant  W.  M.  Bond, 
li.  L.  Smith,  and  H.  S.  Ward,  for  appellees. 

CLARK,  a  J.  The  feme  plaintiffs  are  the 
children  of  J.  H.  Parker  by  his  first  wife, 
Frances.  The  defendants  are  his  children  by 
his  second  wife.  The  Jury  found  that  the 
deed  to  Frances,  who  bought  and  paid  for 
the  land,  was  stolen  or  lost  without  registra- 
tion. It  was  not  controverted  that  after  her 
death  J.  H.  Parker  procured  another  deed 
for  the  land  to  be  executed  to  himself  by  the 
heirs  at  law  of  the  grantor.  By  such  con- 
veyance J.  H.  Parker  held  the  land,  by  im- 
plication of  law,  as  trustee  for  the  plaintiffs, 
subject  to  his  life  estate  as  tenant  by  the 
curtesy.  Flanner  v.  Butler,  131  N.  C.  157, 
42  S.  E.  547. 

ESzceptions  1  and  2  are  to  the  admission 
against  the  defendants  of  certain  sections  in 
their  original  answer,  they  having  been  al- 
lowed to  file  an  amended  answer;  but  the 
exceptions  cannot  be  sustained.  Gossler  v. 
Wood,  120  N.  C.  eO,  27  S.  B.  33 ;  Cummings 
V.  Hoffman,  118  N.  C.  2OT,  18  S.  B.  170;  Guy 
▼.  Manuel,  89  N.  C.  83;  Adams  ▼.  Utley,  87 
N.  C.  856. 

The  third  exception  is  to  the  testimony  of 
a  disinterested  witness  that  he  heard  J.  H. 
Parker  say  that  the  aforesaid  deed  to  Frances 
had  been  stolen  or  lost,  and  that  he  did  not 
know  how  he  could  get  another.  This  was  a 
declaration  against  interest  made  by  a  party 
in  possession  in  disparagement  of  his  title, 
and  the  defendants  claim  under  him.  It  is 
competent  against  them.  Shaffer  r.  Gaynor, 
117  N.  C.  17,  23  S.  B.  154. 

Execution  against  J.  H.  Parker  in  1869  and 
sale  thereunder,  and  a  subsequent  convey- 
ance back  by  purchaser  to  him,  were  shown ; 
but  the  seven-year  statute  of  adverse  posses- 
sion would  not  begin  to  run  against  the  plain- 
tiffs till  his  death,  for  at  such  execution  sale 
only  his  tenancy  by  the  curtesy  passed  (and 
not  even  that  if  his  marriage  was  subsequent 
to  the  act  of  1848),  and,  of  course,  the  deed 
by  the  purchaser  back  to  him  could  convey 
no  more.  If  the  latter  was  color  of  title, 
still  the  statute  could  not  begin  to  run  against 
the  plaintiffs  till  his  death,  since  they  could 
have  no  claim  to  recover  possession  till  then. 
Everett  v.  Newton,  118  N.  C.  919,  23  S.  B. 
961.  At  the  time  of  their  father's  death, 
both  plaintiffs  were  married.  The  repeal  of 
the  disability  of  coverture  by  the  act  of  1899 
was  not  retroactive.  By  its  terms  no  ad- 
verse possession,  prior  to  13th  February,  1899, 
shoukl  be  counted  against  a  married  woman. 
Revlsal  1905,  |  863. 

The  action,  so  far  as  It  seeks  to  have  the 
trust  declared  and  a  conveyance  by  the  de- 
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fendants,  would  be  barred  only  by  tbe  lapse 
of  10  years  (Norton  t.  McDevlt,  122  N.  a 
750,  80  8.  EL  24),  which  time  began  to  run 
against  the  plaintiffs  by  the  abOTe  statute 
on  18th  February,  1890. 
No  error. 


a«  N.  C.  786) 

STATE    T.    ATLANTIC    ft    N.    a    R.    00. 

(Supreme  Ck>urt  of  North  Carolina.    March  0, 
1006.) 

1.  RAiLBOADe— Rights  in  Stbeets— License. 

In  the  absence  of  an  express  power  in  the 
charter  of  a  city  to  grant  a  permanent  ease- 
ment in  a  street,  a  license  granted  to  a  railroad 
company  to  lay  tracks  and  operate  trains  in  a 
street  cannot  be  construed  as  a  grant  of  a  per- 
manent easement. 

[Ed.  Note. — ^For  cases  in  point,  see  yoL  41, 
Cent  Dig.  Railroads,  §  195.] 

2.  MuNioiPAi.  Cobpobations—Obdinangxs— 
Police  Poweb— Raelboads— Opbbation  in 
Stbeet— Regulation  . 

Where  a  contract  between  a  city  and  a 
railroad  company  amounted  merely  to  a  license 
granted  to  the  railroad  company  to  lay  tracks 
and  run  its  cars  on  a  city  street,  the  city  was 
not  thereby  restricted  in  the  exercise  of  its  po- 
lice power  to  pass  a  subsequent  ordinance  regu- 
lating the  operation  of  trams  on  the  street  and 
providing  that  no  engine  or  train  shall  be 
stopped  on  the  street,  except  at  the  foot  of  the 
same  for  the  reception  and  delivery  of  freight. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  |  I486.] 

8.    Railroads  —  Opebation  —  Obdinanges  — 

Violation. 

The  shifting  of  railroad  cars  in  a  city  street 
for  the  making  up  of  a  train  constituted  a  viola- 
tion of  an  ordinance  providing  that  no  engine 
or  train  shall  be  stopped  on  any  jstreet,  except 
at  the  foot  of  the  same  for  the  reception  and 
delivery  of  freight. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Railroads,  »  108,  100,  778.] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  E.  B.  Jones,  Judge. 

The  Atlantic  &  North  Carolina  Railroad 
Company  was  convicted  of  violating  a 
city    ordinance,    and    it   appeals.    Affirmed. 

The  defendant  corporation  is  charged  with 
violating  an  ordinance  of  the  city  of  New- 
bern  which  provides  "that  it  shall  be  unlaw- 
ful for  any  corporation  or  person  or  employ^ 
to  operate  any  engine,  train,  or  railroad' cars 
upon  any  railroad  track  upon  the  streets  of 
the  city  of  Newbem,  in  any  manner  in 
violation  of  the  terms  of  the  contract  sub- 
sisting between  the  said  city  of  Newborn 
and '  the  railroad  company  or  corporation, 
between  whom  and  the  cUty  a  contract  was 
made,  now  remaining  in  force,  under  which 
the  said  railroad  company  was  permitted  to 
lay  its  tracks  upon  the  said  streets  of  the 
dty  of  Newbern,  •  •  •  and  for  each 
violation  of  said  terms  the  person  or  corpora- 
tion •  •  •  shall  be  fined  for  each  offense 
the  sum  of  $50."  By  section  06  of  the  ordi- 
nance of  said  city  it  is  provided  "that  no 
engine,  locomotive  or  car  or  cars  shall  be 
stopped  on  any  railroad  or  on  any  street 
In  the  dty  of  Newbem  south  of  Johnson 


street  and  south  of  Queen  street,  tram  its 
Intersection  with  Johnson  street  westwardly 
to  the  limits  of  the  dty,  except  at  a  depot 
tor  the  purpose  of  receiving  and  delivering 
freight  at  such  depot"  For  a  violation  ot 
the  ordinance  a  fine  of  $50  is  Imposed.  The 
case  was  carried  by  appeal  to  the  superior 
court,  and  from  an  adverse  verdict  and  Judg- 
ment the  defendant  appealed  to  this  court 

Simmons  &  Ward,  for  appellant  The 
Attorney  General,  for  the  State. 

CONNOR,  J.  It  was  not  denied  that  de- 
fendant, at  the  time  charged  in  the  com- 
plaint, was  engaged  in  shifting  cars  on  its 
track  and  sidings,  on  the  streets  of  the 
city,  within  the  prohibited  limits.  Defend- 
ant contended  that  in  doing  ho  it  was  ez^- 
dsing  a  right  secured  to  It  by  a  contract 
Altered  into  between  the  city  and  itself  on 
the  12th  day  of  April,  1856.  The  contract 
was  introduced  in  evidence.  It  appears  from 
an  examination  of  its  provisions  that  the 
dty  granted  to  the  defendant  a  right  of  way 
in  and  through  HancodL  street  from  the  north 
side  of  Queen  street  to  the  diannel  of 
Trent  river.  It  was  provided  "that  there 
shall  be  only  one  track  of  road  except 
such  branch  or  branches  as  may  be  required 
for  the  discharge  of  freight  at  the  river 
Trent  and  for  connecting  with  the  several 
lines  near  the  depot  at  the  head  of  Hancock 
street"  Following  several  other  provisions, 
not  material  to  the  decision  of  this  appeal, 
is  the  following:  "Nor  shall  said  engine  or 
train  be  stopped  on  said  streets,  except  at 
the  foot  of  the  same  for  the  reception  or 
delivery  of  freight"  The  state  introduced 
testimony  tending  to  show  a  violation  of  the 
ordinance.  Mr.  Whltf  ord,  who  was  in  charge 
of  the  engine  at  the  time  of  the  alleged 
violation,  was  introduced  by  defendant 
and,  after  describing  the  manner  in  which 
he  was  handling  the  train,  said:  "We  were 
shifting  cars,  not  unloading  them.  We  were 
locating  loaded  cars  in  the  train  that  was 
going  to  Morehead  City.  We  were  not  re- 
ceiving or  delivering  freight"  Mr.  Davis, 
who  was  the  agent  at  the  freight  warehouse 
at  foot  of  Hancock  street  testifying  for  de- 
fendant said  that  on  the  day  of  the 
conduct  of  which  complaint  is  made  "they 
were  making  up  freight  on  train  for  More- 
head  City."  His  honor,  at  the  request  of 
the  defendant  instructed  the  Jury  that  "the 
contract  and  ordinance  authorize  such  sid- 
ings and  such  stopping  of  engines  and  cars 
as  is  reasonably  necessary  In  receiving  and 
delivering  freight  at  the  warehouse  at  the 
foot  of  Hancock  street  dther  tn  whole 
car  loads  or  less  than  car  loads,  and  if 
the  defendant  has  used  the  street  only  for 
this  purpose  the  Jury  shall  find  the  defend- 
ant not  guilty,"  to  which  he  added  the  words, 
"Provided,  if  you  find  that  the  defendant 
could  shift  somewhere  else,  you  should 
still  find  the  defendant  guilty."  To  thUi 
defendant  excepted.  . 
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The  case  was  tried  below  and  argued  in 
tills  court  upon  the  assumption  that  the 
oantract  of  April,  1856,  restricted  the  power 
oC  the  city  of  Newbem  to  make  and  enforce 
ordinances  controlling,  by  reasonable  llmlta- 
tion,  the  manner  in  which  the  defendant 
should  operate  its  trains  on  Hancock  street 
It  Is  exceedingly  doubtful  whether  such 
is  a  correct  view  of  the  law  in  that  respect 
Without  bringing  into  question  the  power 
of  the  commissioners  of  a  town  to  grant 
a  license  to  a  railroad  company  to  lay  a 
track  upon  and  to  that  extent  use  the  streets, 
we  think  it  clear  that,  in  the  absence  of  an 
express  power  -in  the  charter  to  do  so,  such 
license  cannot  be  construed  into  a  grant  of 
a  permanent  easement  As  the  contract  ap- 
pears to  us,  a  license  to  lay  the  track  and 
run  the  cars  thereon  is  given.  The  corpor- 
ation in  consideration  thereof  makes  certain 
stipulations  with  the  city,  one  of  which  Is 
that  ^'no  engine  or  train  shall  be  stopped  on 
said  street  except  at  the  foot  of  the 
same  for  the  reception  and  delivery  of 
freight"  We  do  not  think  that  either  the 
language  by  which  the  license  Is  given,  or 
the  stipulation  in  regard  to  its  use,  affects 
the  right  of  power  of  the  city  to  regulate 
the  movement  of  trains  on  the  street  This 
right  is  inherent  In  the  city,  as  a  portion  of 
the  police  power,  conferred  by  the  state,  and 
cannot  be  sold  or  bartered  away.  Any  and 
all  franchises  or  privileges  conferred  upon 
persons  or  corporations  respecting  the  use  of 
the  streets,  wharves,  parks,  or  other  public 
property  of  the  city  are  conferred  and  ac- 
cepted subject  to  the  police  power  vested  In 
the  dty.  For  instance,  the  defendant  com- 
pany stipulates  that  It  will  not  run  its  trains 
through  said  streets  at  a  higher  rate  of  speed 
than  three  miles  an  hour.  Oan  it  be  doubt- 
ed that,  even  if  the  language  be  construed 
into  the  grant  of  the  privileges  of  running 
its  trains  at  that  rate  of  speed,  the  govern- 
ing body  of  .the  dty  could,  if  in  their  judg- 
ment such  speed  was  dangerous,  restrict  It 
to  some  other  reasonable  rate. 

The  law  is  thus  laid  down  by  Judge  Elliott: 
*'The  grant  of  a  right  to  use  a  street  does  not 
by  any  means  imply  that  the  municipality  sur- 
renders the  right  to  make  needful  police  regu- 
lations, nor  does  It  authorize  the  company  to 
unnecessarily  obstruct  the  street  or  to  negli- 
gentiy  operate  its  road.  The  right  to  make 
necessary  rules  for  the  safety  of  the  public 
Is  a  legislative  power,  and  is  not  surrendered, 
if,  indeed,  it  can  be  capable  of  surrender." 
Roads  &,  Streets,  §  479.  Mr.  Justice  Brown, 
In  Wabash  R,  R.  Co.  v.  Defiance,  167  U.  S. 
88^  17  Sup.  a.  748,  42  L.  Ed.  87,  says: 
"Indeed,  the  general  principle  that  the  legis- 
lative power  of  a  city  may  control  and  im- 
prove its  streets,  and  that  such  power,  when 
duly  exercised  by  ordinances,  will  override 
any  license  previously  given  by  which  the 


control '  of  a  certain  street  has  been  sur^ 
rendered  to  any  individual  or  corporation. 
Is  so  well  established,  both  by  the  cases  In 
this  court  and  in  the  courts  of  the  several 
states,  that  a  reference  to  the  leading  au- 
thorities upon  the  subject  is  sufficient"  In 
Baltimore  v.  Baltimore  Trust  Co.,  166  U.  8. 
673,  17  Sup.  Ct.  696>  41  L.  Bd.  1160,  it  ap- 
peared that  the  dty  council  in  1891  passed 
an  ordinance  authorizing  the  North  Avenue 
Railway  Company  to  lay  a  double  track  on 
Lexington  street  Thereafter  an  ordinance 
was  passed  revoking  the  first  and  restricting 
the  road  to  one  track.  Peckham,  J.,  says 
that  it  is  unnecessary  to  discuss  the  question 
whether  the  coundl  had  the  power  to  grant 
the  license,  and,  if  so,  whether  the  ordi- 
nance constituted  a  contract  Concluding 
he  says:  ''It  Is  sufficient  for  the  decision 
of  this  case  to  hold  that  the  direction  to 
lay  but  one  track  through  Lexington  street 
between  the  points  mentioned,  did  not  sub- 
stantially change  the  terms  of  the  contract 
and  was  no  more  than  the  exercise  by  the 
city  of  Its  acknowledged  power  to  make  a 
reasonable  regulation  concerning  the  use  of 
that  street  by  the  railroad  company,  and  that 
the  original  contract  (assuming  that  one  ex- 
isted) was  entered  into  subject  to  the  right 
of  the  city  to  adopt  such  a  regulation."  In 
Smith  on  Mun.  Corp.  I  1288,  it  is  said: 
"The  powers  of  a  municipal  corporation  in 
respect  to  opening,  improving,  and  controlling 
its  streets  are  held  in  trust  for  the  benefit 
of  the  public  and  cannot  be  surrendered  by 
contract  to  private  persons^  or  to  a  corpora- 
tion, by  resolution  of  the  common  council, 
or  in  any  other  manner."  The  general  rule 
to  be  extracted  from  the  authorities  is  that 
the  legislative  power  vested  in  munidpal 
bodies  is  something  which  cannot  be  barter- 
ed away  in  such  manner  as  to  disable  them 
from  the  performance  of  their  public  func- 
tions.   Railroad  v.  Defiance,  supra. 

In  the  light  of  these  and  many  other 
authorities  of  uniform  import  we  hold  that 
in  no  aspect  of  the  testimony  could  the 
judge  below  have  held  that  the  defendant 
was  not  guilty.  Treating  the  license  given 
by  the  instrument  of  April,  1856,  as  a  con- 
tract, only  for  the  purx>ose  of  argument,  we 
do  not  think  that  it  in  any  degree  restrict- 
ed the  power  of  the  city  to  make  such  rules 
and  regulations  controlling  the  use  of  the 
streets  by  the  defendant  as  the  safety  and 
comfort  of  the  citizens  of  Newbem  demanded. 
Glenn  v.  Commissioners,  139  N.  C  412,  52  S. 
E.  58.  The  defendant's  witnesses  showed 
dearly  that  the  train  was  not  unloading 
or  receiving  freight  but  shifting  cars  in 
making  up  a  train  for  Morehead  City.  His 
honor's  charge  was  more  favorable  than  the 
testimony  warranted. 

The  judgment  must  be:    No  error. 
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ALSTON  et  al.  ▼.  CMDNNELL  et  at 

(Supreme  Court  of  North  Oaxolina.    March  G, 
190a) 

1.  VbNDOB   and    PuBOHASES  -*   GONTBAOT   GF 

Sale— Cons?  BuoTioN^OpnoNS . 

The  beneficiary  in  a  deed  of  trust  purchased 
the  property  on  foreclosure,  and  immediately 
thereafter  executed  an  instrument  certifying 
that  he  had  purchased  the  property  on  that  day, 
and  thereby  bound  himself,  his  heirs,  and  as- 
signs, at  any  time  prior  to  December  1,  1899, 
to  sell  the  property  to  whom  complainant  should 
direct.  Held,  that  such  instrument  amounted 
only  to  an  option,  under  which  complainant  was 
entitled  to  purchase  the  farm  in  case  he  exer- 
cised the  same  prior  to  the  date  specified. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  48, 
C^t  Dig.  Vendor  and  Purchaser,  |  23.] 

2.  FbAUDS,    STATtJTE   OF~ESTOPPKL. 

The  purchaser  of  land  on  foreclosure  of  a 
deed  of  trust  executed  to  complainant  an  option 
under  which  complainant  was  entitled  to  pur- 
chase the  land  for  a  specified  price  at  any  time 
prior  to  December  1,  1899.  Complainant  had 
arranged  or  was  arranging  to  raise  the  money 
within  the  time  required,  when  he  was  request- 
ed by  defendant  to  postpone  his  tender  for  a 
year,  or  until  January  1,  1901,  to  which  plain- 
tiff agreed,  and  withm  the  time  fixed  by  the 
postponement  plaintiff  tendered  the  amount  re- 
quired to  complete  the  purchase,  which  was  re- 
fused. Held,  that  defendant  by  requesting  a 
postponement  of  the  tender  thereby  impliedly 
recognized  the  validity  of  his  contract  to  sell, 
and  was  estopped  thereafter  to  claim  that  the 
agreement  was  unenforceable  under  the  statute 
of  frauds. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Frauds,  Statute  of,  |  351.] 

3.  ESTOPPEIr-PUEADING. 

Where  all  the  facts  sufficient  to  establish 
an  estoppel  were  pleaded,  it  was  immaterial 
that  the  complaint  di'd  not  claim  an  estoppel 
in  terms. 

[Ed.  Note. — For  cases  in  point,  see  voL  19, 
Cent.  Dig.  Estoppel,  §  302.] 

Appeal  from  Superior  Court,  Warren 
County;  Jones,  Judge. 

Action  by  P.  O.  Alston  and  others  against 
W.  A.  Connell  and  others.  From  a  Judgment 
in  favor  of  complainants,  defendants  appeal. 
Affirmed. 

The  facts  pertinent  to  an  understanding 
of  the  case,  admitted  and  established  by  the 
verdict,  are  as  follows:  Prior  to  March  7, 
1892,  Mi's.  Ruina  Alston,  having  become  in- 
debted to  Thomas  Connell  In  the  sum  of 
$2,440,  executed  a  mortgage  to  him  to  secure 
said  indebtedness  on  her  plantation,  known 
as  '*Tusculum,"  containing  about  600  acres. 
Being  unable  to  pay,  on  March  7,  1892,  she 
conveyed  the  property  to  her  son,  R.  W. 
Alston,  for  $500,  to  be  paid  to  herself,  and 
the  assumption  by  R.  W.  Alston  of  the  in- 
debtedness to  Thomas  Connell.  This  was 
assented  to  by  Thomas  Connell,  and  there- 
upon R.  W.  Alston,  grantee  in  the  deed,  ex- 
ecuted a  mortgage  in  the  form  of  a  deed  of 
trust  to  Thomas  Connell,  Jr.,  to  secure  the 
debt  due  to  bis  father,  Thomas  Connell. 
After  the  execution  of  this  deed  of  trust,  to 
wit,  on  April  17,  1807,  R.  W.  Alston,  finding 
he  could  not  pay  this  debt,  conveyed  the 
property,   charged   with   this    indebtedness, 


to  Bfrs.  B.  C.  Alston,  wife  of  his  brother,  T. 
G.  Alston.  Tlie  grantee^  undertook  to  pay 
off  the  indebtedness— Thomas  Connell,  the 
creditor  assenting  to  the  arrangement — 
and  thereupon  the  grantee,  her  husband,  P. 
Q.  Alston,  and  Thomas  Connell  entered  into 
a  contract  as  follows:  "This  agreement, 
made  and  entered  into  this  17th  day  of  April, 
1897,  between  P.  O.  Alston  and  wife,  Bettie 
Alston,  of  Franklin  county,  N.  C,  parties 
of  the  first  part,  and  Thomas  Connell,  of 
Warren  county,  N.  C,  witnesseth:  (1)  That 
the  parties  of  the  first  part  have  this  day 
put  said  Connell  in  possession  of  Mrs.  R.  T. 
Alston's  eOO-acre  home  place  in  Fishing  Creek 
township,  in  Warren  county,  the  same  being 
the  tract  of  land  which  said  Connell  now 
holds  a  deed  of  trust  mortgage  against,  which 
was  made  by  R.  W.  Alston  and  wife,  Pattle; 
and  they  being  unable  to  repair  the  dwelling 
house,  pay  insurance  and  taxes,  build  tenant 
houses,  etc.,  they  hereby  agree  that  said 
Connell  proceed  at  once  to  reroof  the  back 
wing  of  dwelling  and  repair  windows  and 
have  dwelling  insured  in  favor  of  said  Con- 
nell, to  further  secure  the  Interest  of  the 
amount  due  him  on  said  land,  interest,  un- 
paid taxes,  and  aforesaid  house  repairs,  in-  * 
Burance  fees,  etc.  (2)  That  said  Connell's 
term  of  possession  begins  April  20,  1897,  and 
ends  January  1,  1901,  in  which  time  he  shall 
have  full  landlord's  power  as  to  renting  and 
collecting,  and  that  he  shall  pay  all  rents 
coming  into  his  hands  on  the  above-mentioned 
claim  which  he  holds  against  said  estate, 
at  the  time  he  receives  said  rents.  It  is 
further  understood  that  the  rents  of  1897  are 
all,  or  nearly  all,  spent  by  P.  G.  Alston 
prior  to  Connell's  becoming  landlord.  (3) 
That  parties  of  the  first  part  agree  to  build 
and  fully  complete  the  two  double  tenant 
houses,  with  rock  or  brick  chimneys,  by  De- 
cember 1,  1897.  But,  should  they  fail  to  do 
so,  they  hereby  empower  said  Connell  to  build 
them  and  charge  the  estate  with  the  amount 
they  oost  to  complete.  Parties  of  the  first 
part  do  further  agree  that  on  or  before  Jan- 
uary 1,  1898,  they  will  reduce  the  whole 
amount  of  indebtedness  due  to  said  Connell  to 
$2,500.  (4)  That  should  said  P.  G.  Alston 
and  Bettie  Alston  fail  to  fully  comply  as 
agreed,  then  they  hereby  authorize  said 
Thomas  Connell,  without  further  objection 
or  complaint,  to  have  said  land  and  prem- 
ises sold  under  the  trust  deed  securing  said 
Indebtedness  on  said  land  and  premises,  at 
any  time  said  Connell  sees  proper  to  do  so. 
By  which  said  Connell  is  hereby  authorized. 
Witness  our  hands  and  seals  this  20th  April, 
1897.  P.  G.  Alston,  Jr.  [Seal.]  B.  C.  Alston. 
[Seal.]" 

In  pursuance  of  this  agreement  Thomas 
Connell  entered  into  possession  of  the  prop- 
erty and  lived  there  under  the  agreement 
till  December  1,  1898,  when,  under  an  al- 
legation that  default  had  been  made  in  the 
conditions  of  the  above  agreement,  he  caused 
the  trustee  to  advertise  the  property  for  sale. 
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and  on  the  day  of  sale,  DecSsmbo*  6,  1808» 
agreed  with  P.  O.  Alston  that  if  the  sale  were 
allowed  to  proceed  he  wonld  buy  in  the  land, 
take  title  thereto,  and  convey  to  P.  G.  Al- 
ston on  the  payment  to  him  of  $3,502,  the 
amount  of  the  mortgage  debt  and  interest, 
and  Inclnding,  in  addition  thereto,  $250  for 
repairs  on  the  place.  Thereupon  the  sale 
took  place,  and  Thomas  Connell  bought  in  the 
farm  of  600  acres  for  $2,000,  took  a  deed 
therefor  from  Thomas  Connell,  Jr.,  the  trus- 
tee, and  entered  into  possession  of  the  prop- 
erty. After  this  agreement  and  sale,  per- 
mitted to  proceed  by  reason  thereof,  the  par- 
ties drew  up  a  paper  writing,  and  Thomas 
Connell,  in  pursuance  of  this  arrangement, 
executed  and  delivered  to  P.  G.  Alston  a 
paper  writing  as  follows: 

"This  is  to  certify  that  I,  Thomas  Connell, 
did  on  this  the  5th  day  of  December,  1898, 
purchase  the  600-acre  tract  known  as  the 
Tusculum  Farm,'  and  doth  thereby  bind 
himself,  heirs,  and  assigns,  at  any  time  pre- 
vious to  December  1,  1899,  to  sell  the  same 
to  whom  P.  G.  Alston  may  direct  for  $3,502. 
Witness,  etc.    Thomas  Connell.    [Seal.] 

"Two  hundred  and  fifty  dollars  of  which  is 
for  improvements  for  1899,  which,  if  not  used, 
or  any  part  thereof,  is  to  be  returned  to 
the  said  P.  G.  Alston.  [Signed]  Thomas 
Connell." 

Prior  to  the  time  limited  in  this  contract 
P.  G.  Alston  had  arranged  or  was  arran- 
ging to  procure  and  pay  the  sum  stipulated, 
when  the  defendant  Thomas  Connell  request- 
ed that  the  time  for  ^payment  of  the  same  be 
extended  to  January  1.  1901.  This  was  as- 
sented to  by  P.  G.  Alston,  and  before  the 
time  fixed  the  plaintiff,  having  the  amount 
of  money  in  hand,  went  to  Thomas  Connell 
and  offered  him  the  full  amount  due.  This 
was  refused.  Thomas  Connell  afterwards 
died,  and  P.  G.  Alston  instituted  this  action 
to  enforce  the  obligation  of  the  contract 
against  his  heirs  and  personal  representa- 
tives on  the  facts  here  stated.  Pending  the 
action,  B.  C.  Alston,  wife  of  P.  G.  Alston, 
having  died,  her  children  and  heirs  at  law 
were  made  parties  plaintiff  and  adopted  the 
complaint  already  filed.  There  was  an  an- 
swer admitting  some  and  denying  other  al- 
legations of  the  complaint,  and  on  issue  joined 
there  was  a  verdict  as  follows:  "(1)  Was 
Buina  T.  Alston,  prior  to  March  7,  1892,  the 
owner  of  the  land  in  controversy,  and  did 
she  convey  the  same  to  B.  W.  Alston  as 
alleged  hi  the  complaint?  Yes.  (2)  Did  B. 
W.  Alston  and  wife,  on  March  7,  1892,  exe- 
cute to  Thomas  Connell,  Jr.,  the  deed  of 
trust  mentioned  In  paragraph  6  of  the  com- 
plaint? Yes.  (3)  Did  the.  plaintiffs  and 
those  under  whom  they  claim  acquire  the 
equity  of  redemption  of  B.  W.  Alston  and 
wife  for  consideration  prior  to  the  sale  made 
by  the  trustee  as  alleged  in  the  complaint? 
Yes.  (4)  Did  Thomas  Connell,  Sr.,  buy  in 
the  land  in  controversy  at  the  sale  made  by 
the  trustee  on  December  5, 1898,  in  pursuance 


of  an  arrangement  entered  into  with  P.  'G. 
Alston,  Jr.,  before  the  sale^  agreeably  to  the 
terms  of  the  instrument  set  out  in  the  com- 
plaint  and  referred  to  in  the  evidence  as 
•Exhibit  A*?  Yes.  (5)  Did  P.  G.  Alston,  Jr., 
prior  to  December  1,  1899,  offer  to  pay  to 
Thomas  Connell  the  said  $3,502  in  accord- 
ance with  the  terms  of  said  oontract  and' 
agreement?  ♦  ♦  •  (6)  Was  there  any 
written  renewal  or  extension  of  said  paper 
writing  before  December  1,  1899?  No.  (7) 
Did  Thomas  Connell,  at  his  own  request,  prior 
to  December  1, 1899,  verbally  extend  the  time 
for  the  payment  of  the  $3,502  to  January  1, 
1901?  Yes.  (8)  If  said  time  was  extended 
to  January  1,  1901,  verbally  by  Thomas  Con- 
nell, was  there  any  consideration  for  it? 
Yes.  (9)  Did  P.  G.  Alston,  being  ready  and 
able  to  do  so,  on  the  31st  day  of  December, 
1900,  offer  to  pay  to  Thomas  Connell,  Sr., 
the  said  $3,502,  and  did  said  Connell  refuse 
to  accept  the  same?  Yes."  Upon  the  verdict 
there  was  judgment  for  the  plaintiffs,  and  the 
defendants  excepted  and  appealed. 

Walter  A.  Montgomery  and  T.  T.  Hicks, 
for  appellants.  F.  S.  SpruiU  and  T.  W.  Bick- 
ett,  for  appellees. 

HOKE,  J.  (after  stating  the  case).  The 
heirs  at  law  and  personal  representatives  of 
B.  C.  Alston,  wife  of  P.  G.  Alston,  the  origi- 
nal plaintiff,  having  been  made  parties  plain- 
tiff, it  may  be,  on  the  facts  set  out  in  the 
complaint  and  Indicated  Iq  the  testimony, 
that  these  heirs  might  successfully  assert  a 
right  to  redeem  the  property,  either  on  the 
idea  of  a  parol  trust  or  more  simply  by  hold- 
ing that,  under  all  the  facts  and  circum- 
stances suggested,  the  relationship  of  mort- 
gagor and  mortgagee  had  never  terminated 
between  them  and  Thomas  Connell,  the  an- 
cestor of  the  defendants  and  under  whom 
they  claim.  This  position,  however,  is  not 
open  to  the  plaintiffs  in  the  present  con- 
dition of  the  record,  for  the  reason  that  the 
suit  was  originally  instituted  by  P.  G.  Al- 
ston, and  complaint  filed,  seeking  to  enforce 
his  rights  under  his  written  agreement  of 
date  December  5,  1898,  and  under  which 
Thomas  Connell  obligates  himself  to  convey 
the  property.  The  heh:s  at  law  of  B.  C.  Al- 
ston make  themselves  parties  plaintiff  and 
seek  the  same  relief,  and  while  the  pleadings 
set  forth  the  entire  facts,  and  some  evidence 
is  offered  tending  to  sustain  a  claim  In  behalf 
of  these  heirs,  the  issues  framed  and  passed 
upon  are  not  decisive  of  those  rights,  but 
are  addressed  to  the  question  of  this  written 
agreement  and  the  facts  especially  bearing 
thereon,  and  are  only  determinative  of  the 
interest  arising  thereunder.  The  rights  of 
the  parties,  therefore,  are  considered  as  they 
may  arise  upon  this  written  paper,  and  the 
issues  determined  in  reference  to  the  same. 
On  that  question  the  court  is  of  opinion  that 
this  paper  amounts  only  to  an  option  by 
which  Thomas  Connell  on  December  5,  1898, 
bound  himself  to  P.  G.  Alston  to  convey  the 
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e(iO-acre  'rrnsctilmn  Fann**  <m  the  payment 
to  him  of  $3,502  at  any  time  preyions  to  De- 
cember 1, 1899.  P.  G.  Alston  had  neyer  taken 
the  place  of  debt<Mr  to  Thomas  Oonnell,  and 
neither  in  this  nor  any  other  paper,  so  fUr  as 
we  can  discover,  has  P.  O.  Alston  ever  obli- 
gated himself  to  pay  this  or  any  other  sum. 
There  is  consideration  for  the  agreement  in 
permitting  Thomas  Ck)nnell  to  proceed  with 
the  sale  and  buy  the  property  at  $2,000,  in 
apparent  violation  of  the  agreement  between 
himself  and  P.  O.  and  Settle  Alston,  and  oth- 
er considerations  might  be  suggested;  bnt,  P. 
G.  Alston  not  having  promised  to  pay»  we 
agree  with  the  defendants  that  this  was  a 
unilateral  contract,  commonly  called  *'an  op- 
tion," a  proposition  to  sell,  binding  and  irre- 
vocable by  the  owner  till  the  stipulated  time 
expired,  but  in  which  time  was  of  the  essence 
under  ordinary  circumstances,  and  in  cases 
like  the  present  requiring  payment  of  the 
price  as  a  condition  precedent  21  Am.  & 
Eng.  Ena  (2d  Ed.)  931,  and  authorities  cited. 

We  do  not  conclude,  however,  with  the  de- 
fendants, that  the  plaintiffs  are  barred  of  re- 
lief by  reason  of  the  statute  of  frauds;  for, 
if  it  be  conceded  that  this  statute  under  ordi- 
nary conditions  would  avail  the  defendants, 
the  court  is  of  opinion  that  on  this  paper, 
and  the  facts  established  by  the  verilct,  the 
defendants  are  estopped  from  pleading  the. 
statute  and  from  denying  their  obligation 
under  the  contract  on  that  ground.  These 
facts,  so  established,  declare  that  the  plain- 
tiff had  arranged  or  was  arranging  to  raise 
the  money  within  the  time  required  by  the 
option,  when  he  was  notified  and  requested 
by  the  defendant  that  a  postponement  was 
desired  for  a  year,  till  January  1,  1901,  and 
the  plaintiff  agreed  to  the  proposition.  With- 
in the  time  fixed  by  the  postponement  the 
plaintiff  went  to  the  defendant  with  the  mon- 
ey, tendering  the  amount  required  by  the 
agreement,  and  the  same  was  refused.  The 
plaintiff,  having  consented  to  the  delay  at  the 
request  of  Thomas  Ck)nnell,  will  be  taken  to 
have  been  ready  and  willing  to  perform  at 
the  time  stipulated  in  the  written  agreement. 
Having  tendered  the  amount  due  within  the 
period  fixed  by  the  postponement,  he  is  in  no 
default,  and  the  extension  having  been  given 
at  Thomas  Ck)nneirs  request  and  for  his  con- 
venience, when  the  extended  agreement  it- 
self and  all  the  circumstances  clearly  implied 
that  he  regarded  it  as  a  valid  and  binding 
contract  and  that  he  Intended  to  live  up  to 
its  terms,  the  law  will  not  permit  him  now 
to  repudiate  Its  obligations,  invoke  for  his 
protection  the  statute  of  frauds,  and  defeat 
the  plaintiff's  recovery,  who  has  forborne  a 
timely  performance  by  reason  of  Thomas 
Conneirs  request  and  in  reasonable  reliance 
on  his  assurance. 

This  position  is  in  accord  with  sound  prin- 
ciples of  Justice  and  is  well  sustained  by  au- 
thority. In  Hickman  v.  Haines,  Law  Be- 
ports  10  G.  P.,  at  page  003,  it  is  said:  "The 
proposition   that  one  party   to   a   contract 


shoold  thus  discharge  hims^  ttom  his  own 
obligations  by  Inducing  the  other  party  to 
give  him  time  for  their  performance  is,  to 
say  the  least,  very  startling,  and,  if  well 
founded,  will  enable  the  defendants  In  this 
case  to  make  use  of  the  statute  of  frauds, 
not  to  prevent  a  fraud  upon  themselves,  but 
to  commit  a  fraud  upon  the  plaintiff.  It 
need  hardly  be  said  that  there  must  be  some 
very  plain  enactment  or  strong  authority  to 
force  the  court  to  countenance  such  a  doc- 
trine." Again,  at  page  006:  •'The  result  of 
these  cases  appears  to  be  that  neither  a  plain- 
tiff nor  a  defendant  can  at  law  avail  himself 
of  a  parol  agreement  to  vary  or  enlarge  the 
time  for  performing  a  contract  previously 
entered  into  in  writing,  and  required  so  to  do 
by  the  statute  of  frauds.  But,  so  far  as  this 
principle  has  any  application  to  the  present 
case,  it  appears  to  us  rather  to  preclude  the 
defendants  from  setting  up  an  agreement  to 
enlarge  the  time  for  delivery,  in  answer  to 
the  plaintiff's  demand,  than  to  prevent  the 
plaintiff  from  suing  on  the  original  contract 
for  a  breach  of  it"  And  at  page  607:  "In 
conclusion,  we  think  that,  although  the  plain- 
tiff assented  to  the  defendant's  request  not 
to  deliver  the  25  tons  of  iron  in  question  in 
Jime,  he  was  in  truth  ready  and- willing  then 
to  deliver  them,  and  that  the  defendants  are 
at  all  events  estopped  from  averring  the  con- 
trary." In  Glamo  v.  Grayson,  30  Or.  111» 
46  Pac.  426,  it  is  said  **that  an  owner  of  land, 
who  would  insist  upon  strict  performance 
by  a  prospective  purchaser  as  a  condition 
precedent  to  an  action'  by  the  latter  for  the 
specific  performance  of  an  option  to  pur- 
chase, must  not  himself  be  the  cause  of  the 
breach";*  and  in  the  opinion  of  the  court  by 
Wolverton,  J.,  at  page  127  of  80  Or.,  page  431 
of  46  Paa,  it  is  said:  "Another  proposition 
insisted  upon,  which  is  sound  in  law  and 
based  on  good  morals,  is  that  he  who  would 
insist  on  strict  performance  must  himself 
not  be  the  cause  of  the  breach.  His  own 
wrong  can  never  operate  under  the  sanction 
of  law  to  his  advantage.  This  may  be  re- 
garded as  fundamental,  and  no  authorities 
are  necessary  to  support  it"  In  Barton  v. 
Gray,  57  Mich.  630,  24  N.  W.  638,  it  is  held 
that  "the  defense  urged  is  not  open  to  de- 
fendant for  another  reason:  No  person  can 
be  heard  to  complain  of  an  injury  caused 
by  the  act  or  conduct  of  a  party  to  which 
he  has  consented,  and  no  one  who  causes  or 
sanctions  the  breach  of  an  agreement  can  re- 
cover damages  for  Its  nonperformance  or 
interpose  it  as  a  defense  to  an  action  upon 
the  contract"  In  Thomson  v.  Poor,  147  N. 
T.,  at  page  409,  42  N.  B.,  at  page  15,  An- 
drews, J.,  says:  "It  makes  no  difference, 
as  we  contend,  what  the  character  of  the 
original  contract  may  be,  whether  one  within 
or  without  the  statute  of  frauds,  the  rule  is 
well  understood  that,  if  there  is  forbearance 
at  the  request  of  a  party,  the  latter  is  pre- 
cluded from  Insisting  on  a  performance  at 
tne  time  originally  fixed  by  the  contract  as 
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ji  period  for  action."  The  case  of  Sheridan 
T.  Nation,  158  Mo.  27,  59  &  W.  972,  it  very 
similar  in  principle  to  the  one  before  oa,  and 
the  opinion  also  finds  support  in  Swain  ▼• 
Seamens,  76  U.  S.  254,  19  L.  Ed.  554. 

A  line  of  cases  in  our  own  state  in  refer- 
ence to  renewing  a  contract  obligation  bar- 
red by  the  statute  of  limitations,  has  strong 
analogy  to  the  decision  we  now  make.  The 
statute  provides  that  such  an  obligation  can 
only  be  renewed  by  a  writing  signed  by  the 
party  charged.  In  Haymore  v.  Commis- 
sioners, 85  N.  C.  268,  it  is  held  that  ''the  de- 
fendants will  not  be  allowed  to  set  up  the 
statute  of  limitations  in  bar  of  the  plain- 
tliTs  claim,  when  the  delay,  which  would 
otherwise  give  operation  to  the  statute,  has 
been  induced  by  the  request  of  the  defend- 
ants expressing  or  implying  their  engage- 
ment not  to  plead  it**  There  are  many  oth- 
er authorities  with  us  to  like  effect  We 
hold  that  on  principle  and  authority  the  de- 
fendants are  estopped  from  pleading  the 
statute  of  frauds  in  this  case  or  from  deny- 
ing their  obligation  under  the  contract,  and 
the  plaintiffs  are  entitled  to  the  decree  and 
specific  performance  as  prayed  for  in  the 
complaint 

It  has  been  suggested  that  the  estoppel  is 
not  pleaded,  but  this  suggestion  is  without 
force.  There  is  some  doubt  if  a  plaintiff  is 
required  to  plead  an  estoppel,  in  order  to 
ayail  himself  of  it,  except  in  reply  to  a 
counterclaim.  Stanclll  v.  James,  126  N.  C. 
190,  85  S.  E.  245.  But  the  more  complete 
answer  is  that  all  the  facts  which  go  to 
make  out  the  estoppel  are  set  out  Every- 
thing does  appear  in  the  pleading  which 
Soes  to  make  out  this  position,  except  simply 
claiming  it  as  an  estoppel  in  terms;  and  this 
Is  not  of  the  substance. 

There  is  no  reversible  error  in  the  record, 
and  the  Judgment  below  is  afilrmed. 

CLARK,  O.  J.,  did  not  sit  on  the  hearing 
of  this  appeal. 


(140  N.  a  460) 

SliEDQE    ▼.    WELDON    LUMBER    CO. 

<Supreine  Court  of  North  OEirolina.    March  6, 
1906.) 

1.  Maotbb  anu  Sebvant— Injubies  to  Sebv- 

ANT  —  CONTBIBUTOBT      NbQLIGBNGE  —  In- 
STBUOnONS. 

Where,  in  an  action  for  Injuries  to  a  serv- 
ant by  being  thrown  from  a  logging  train  on 
which  he  was  riding,  defendant  claimed  that  the 
injury  was  tiie  result  of  plaintiff's  contributory 
negligence  in  falling  asleep,  an  instruction  that 
if  plaintiff  was  asleep,  and  was  thrown  off  the 
car  by  a  sudden  jerk  caused  by  the  neglieence 
of  the  engineer  or  by  the  pulling  oat  of  the 
slack,  and  the  slack  was  the  result  of  having  no 
brakes  on  the  ears,  the  jury  should  answer  that 
plaintiff  was  not  guilty  of  contributory  negli- 
gence, was  erroneous,  since  plaintiff  would  be 
guilty  of  contributory  negligence  if  his  act  of 
going  to  sleep  on  a  moving  car  concurred  with 
the  negligence  of  defendant  as  the  proximate 
cause,  or  one  of  the  proximate  causes,  of  the 
injury. 


X  BYinsNOB— BxPBOTAifaT  or  IiinB-4tfOBXt;- 
ABT  Tables— OoNCLUSiVBiiifls. 

Mortality  tables  being  only  prima  fade 
evidence  of  life  expectancy,  under  Revisal  of 
1905,  I  1626,  providing  that  such  tables  shall  be 
received  "as  evid^ice.  with  other  evidence,  as  to 
the  health,  constitution,  and  habits"  of  a  per- 
son whose  expectancy  is  in  issue,  it  was  error 
to  charge  that  In  determining  the  decreased 
earning  capacity  of  a  person  injored  the  jury, 
having  determined  his  decreased  earning  capaci- 
ty for  a  year,  should  multiply  the  same  by  his 
expectancy  as  fixed  by  the  tables,  thereby  mak- 
ing the  tables  conclusive  as  to  plaintiffs  expect- 
ancy of  life. 

Appeal  from  Superior  Court,  Northampton 
County;  Peebles,  Judga 

Action  by  W.  Sledge  against  the  Weldon 
Lumber  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

The  plaintiff  alleged  that,  being  an  em- 
ploye of  defendant  company,  working  on  a 
logging  train  in  September,  1904,  he  was 
permanently  injured  by  the  actionable  negli- 
gence of  the  defendant  company,  and  de- 
mands damage  for  his  injuries;  the  negli- 
gence imputed  to  defendant  being  negli- 
gent conduct  of  the  engineer,  who  was 
also  conductor  of  the  train  and  who  stood 
towards  the  plaintiff  in  the  position  of  vice 
principal,  and,  further,  by  the  defective  con- 
ultion  of  the  cars  and  make-up  of  the  train, 
for  that  there  were  no  brakes  on  the  logging 
cars,  which  resulted  in  allowing  "slack"  in 
the  train  to  such  an  extent  that  it  greatly 
enhanced  the  danger  of  employes.  The  de- 
fendant denied  all  negligence,  and  claimed 
there  was  contributory  negligence  in  that,  the 
plaintiff,  who  was  placed  on  one  of  the  cars, 
charged  with  certain  duties,  went  to  sle^ 
while  the  train  was  in  motion,  and  that  his 
negligence  in  this  respect  was  the  proximate 
cause  of  the  injury.  Issues  were  submitted 
to  the  jury  on  the  question  of  the  defendant's 
negligence,  contributory  negligence  on  the 
part  of  the  plaintiff,  and  as  to  damage. 
There  was  evidence  of  the  plaintiff  tending 
to  support  the  allegations  of  the  complaint 
and  also  evidence  tending  to  support  the  de- 
fense. On  a  verdict  for  the  plaintiff,  there 
was  a  motion  for  a  new  trial  for  exceptions 
noted  during  the  progress  of  the  cause,  which 
was  overruled.  Judgment  for  the  plaintiff. 
The  defendant  excepted  and  appealed. 

B.  L.  Travis  and  W.  E.  Daniel,  for  appel- 
lant Qay  &  Midyette  and  Peebles  &  Harris^ 
for  appellee. 

HOKE.  J.  (afttf  stating  the  case).  With- 
out adverting  to  the  exceptions  noted  in 
determining  the  first  issue,  and  which  may 
not  arise  on  a  second  trial,  the  court  is  of 
the  opinion  that  the  defendant  is  entitled  to 
a  new  trial  for  errors  in  the  charge  on  the 
issue  as  to  contributory  negligence  and  on 
the  issue  as  to  damages. 

On  the  second  issue  the  court  charged  the 
Jury  as  follows:  "If  the  plaintiff  was 
asleep,  and  was  thrown  off  the  car  by  a  sud- 
den jerk  caused  by  the  negligence  of  the  en- 
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Sineer»  or  by  pulling  out  the  slack,  and  that 
said  slack  was  tbe  result  of  having  no  brakes 
on  the  cars,  then  you  should  answer  the  sec- 
ond issue  *No.*"  If  the  negligence  of  the 
plaintiff  in  going  to  sleep  on  a  moving  train 
concurred  with  the  defendant's  negligence  as 
the  proximate  cause  of  the  Injury,  or  one  of 
them,  this  would  be  an  instance  within  the 
very  definition  of  contributory  negligence, 
and  in  such  case  the  issue  addressed  to  that 
question  should  be  answered  "Yes."  Beach, 
Cont  Neg.  §  7;  7  Am.  &  Eng.  E'nc  373.  This 
error  would  seem  to  have  been  an  Inadvert- 
ence on  the  part  of  the  judge  below;  but  it 
appears  as  an  exception  in  the  record,  and 
is  material,  and  necessitates  a  new  trial  of 
the  issue.  There  was  an  issue  framed  on 
the  question  whether,  notwithstanding  the 
negligence  of  the  plaintiff  in  going  to  sleep, 
the  defendant  could  not  then  have  avoided 
the  result,  and  there  is  evidence  tending  to 
support  such  a  claim.  The  jury,  however, 
were  not  required  to  respond  to  this  issue, 
and  the  part  of  the  charge  here  referred  to 
was  confined  to  the  issue  of  contributory 
negligence,  and  the  error  is  not  cured  by  any 
explanation. 

Again,  on  the  Issue  as  to  damages,  the 
court  told  the  Jury  that,  having  determined 
tile  decreased  earning  capacity  for  a  year, 
they  must  multiply  that  sum  by  41%,  the 
expectancy  of  the  plaintiff  as  fixed  by  the 
mortuary  tables.  The  error  here  consists 
in  making  the  mortuary  tables  conclusive  as 
to  the  plaintiff's  expectancy,  whereas,  by  the 
very  language  of  the  statute,  they  are  only 
evidential,  to  be  considered  with  all  other 
testimony  relevant  to  the  issue.  Revisal 
1906,  §  1626,  says  that  these  tables  shall 
be  received  "as  evidence,  with  other  evidence, 
as  to  the  health,  constitution  and  habits  of 
such  person,  of  such  expectancy.    ♦    ♦    ♦  ♦» 

There  will  be  .a  new  trial  on  all  the  Issues, 
and  it  is  so  ordered. 

New  trial. 


a40  K.  C.  446) 
DAUGHERTT  et  ux  v.  TAYLOR  et  nx. 

(Supreme  Court  of  North  Carolina.    March  6, 
1906.) 

Evidence— Declarations. 

Where  D.  at  the  time*  he  made  certain 
declarations  with  reference  to  land  in  contro- 
versy, and  at  the  time  of  the  trial,  had  no  in- 
terest in  the  land,  and  was  Joined  as  a  party 
merely  because  his  wife  was  plaintiff  in  the 
action,  and  neither  his  wife  nor  defendant  de- 
rived their  title  from  him,  his  declarations  with 
reference  to  the  title,  not  authorized  by  his 
wife,  were  inadmissible  against  her. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Bryan,  Judge. 


Action  by  H.  P.  Daugherty  and  wife 
against  B.  R.  Taylor  and  wife.  From  a 
Judgment  for  plaintiffs,  defendants  appeaL 
Affirmed. 

W.  W.  Clark,  for  appellants.  D.  L.  Ward 
and  Simmons  &  Ward,  for  appellees. 

CLARK,  a  J.  In  1870  the  plaintiff  H.  P. 
Daugherty  bought  a  tract  of  land  containing 
200  acres,  built  a  house  upon  it,  and  has  lived 
there  ever  since.  In  1878  this  tract  was  sold 
under  execution,  and  was  bought  by  Greorge 
A.  Richardson,  under  an  agreement  to  re- 
convey  to  said  Daugherty  whenever  he  re- 
paid him.  It  does  not  appear  whether  the 
money  or  any  part  of  it  has  ever  been  repaid. 
In  1894  Richardson  conveyed  about  160  acres 
of  this  land  to  Elizabeth  Daugherty,  wife  of 
H.  P.  Daugherty.  Two  years  later  Richard- 
son executed  a  deed  of  gift  of  the  remaining 
40  acres  to  his  daughter,  the  defendant  Beu- 
lah  Taylor.  The  controversy  is  as  to  the  lo- 
cation of  the  "mouth  of  Lot's  Branch,"  a 
material  call  in  both  of  said  deeds. 

The  sole  exception  is  to  this  instruction, 
given  at  request  of  plaintiff:  "The  Jury 
should  not  consider  any  declaration  made  by 
H.  P.  Daugherty  after  the  deed  from  the 
sheriff  to  Richardson,  unless  they  further 
find  that  such  declarations  were  authorized 
by  Elizabeth  Daugherty."  In  this  there  was 
no  error.  H.  P.  Daugherty  had  then  and  had 
at  the  trial  no  interest  in  the  land,  and  is  only 
Joined  because  his  wife  is  plaintiff  in  the  ac- 
tion; and  his  declarations,  unauthorized  by 
her,  cannot  be  evidence  against  her.  It  is 
true  that  there  is  evidence  that  H.  P.  Daugh- 
erty made  such  declarations  (denied  by  him 
on  the  trial)  in  1893,  after  a  deed  had  been 
executed  by  said  Richardson  and  H.  P. 
Daugherty  and  his  wife  for  the  timber  on 
such  tract,  and  before  the  land  was  conveyed 
to  Daugherty's  wife  by  Richardson,  and  the 
defendant  contends  that  his  declaration  was 
competent  against  him  as  a  cestui  que  trust, 
in  possession.  But  neither  the  plaintiff 
Betty  Daugherty  nor  the  defendant  Beulah 
Taylor  derive  their  title  under  H.  P.  Daugh- 
erty, nor  Is  he  setting  up  any  title  to  himself 
in  this  action.  His  declarations  are  not  com- 
petent against  his  wife  unless  he  was  acting 
by  her  authority,  and,  indeed,  at  that  time 
she  had  no  title  herself.  If  H.  P.  Daugherty 
held  under  a  parol  agreement  from  Richard- 
son to  reconvey  upon  repayment  of  the  pur- 
chase money,  there  is  no  evidence  that  the 
money  had  been  repaid,  and  his  wife  does 
not  hold  under  any  title  derived  from  him, 
nor  is  she  in  privity  with  such  title. 

No  error. 


N.  C.) 
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PINCUS  ▼.    ATLANTIC   COAST   LINE   B. 
CO. 

{Supreme  Court  of  North  Carolina.    March  0, 
1906.) 

1.  Cabbikrs— Passkwgbbs— What   Consti- 
tutes THB  Relation. 

One  having  a  mileage  book  good  on  a  rail* 
road  and  undertaking  to  board  a  train  by  pas- 
sing along  the  platform  of  a  freight  warehouse 
where  he  had  been  to  check  his  trunks  by  the  in- 
Titation  of  the  railroad,  was  a  passenger. 

[Ed.  Note.— For  cases  in  point,  see  vol.  0, 
Cent.  Dig.  Carriers,  SS  984-089.] 

2.  Same  —  Stations  and  Gbounds  —  Defbo- 
tivb  pultform. 

A  carrier  owed  one  attempting  to  board  a 
train  the  duty  of  providing  a  safe  platform, 
though  the  station  was  not  a  regular  one,  but 
merely  a  flag  station. 

[Ed.  Note.— For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  |§  1142-1151.] 

Appeal  from  Svperior  Court,  Edgecombe 
County;  Webb,  Judge. 

Action  by  H.  Pincus  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  a  Judg- 
ment in  favor  of  defendant,  plaintitf  ap- 
peals.   Reversed. 

Thome,  Gilliam  &  Gilliam,  for  appellant 
John  L.  Bridgers,  for  appellee. 

BROWN,  J.  The  testimony  most  favorable 
to  plaintiff  tends  to  prove  that  he  arrived  at 
Sharpsburg  on  defendant's  railroad,  with  his 
trunks,  which  were  placed  with  checks  on 
them  in  defendant's  warehouse  by  direction 
of  Dawes,  defendant's  agent,  and  they  re- 
mained in  custody  of  defendant  while  plain- 
tiff was  at  Sharpsburg,  which  was  from  one 
train  to  ^the  next  south-bound  train.  The 
warehouse  was  on  defendant's  right  of  way, 
and  used  by  defendant  for  freight  purposes. 
Defendant's  agent  testified  that  passengers' 
baggage  was  stored  and  handled  in  the  ware- 
house on  this  platform.  PlaintlfTs  baggage 
had  been  previously  stored  there,  and  he  had 
gotten  on  and  off  the  train  there.  Shortly 
before  arrival  of  the  next  train,  defendant's 
agent  sent  his  clerk  with  plaintiff  to  this 
warehouse  for  the  purpose  of  rechecklng  the 
trunks  to  Elm  City.  After  rechecklng  the 
trunks,  plaintiff  started  to  take  the  approach- 
ing train.  It  was  at  night;  there  was  no  light 
on  the  platform,  and  it  was  Incumbered  with 
cotton.  Plaintiff  stepped  Into  a  hole  In  the 
platform,  and  was  Injured.  Plaintiff  had  a 
mileage  book  good  on  defendant's  road. 

If  these  facts  are  true  plaintiff  was  a  pas- 
senger when  injured.  He  had  a  right  to 
seek  his  baggage  and  recheck  It  It  matters 
not  whether  Sharpsburg  was  a  regular  or 
a  flag  station,  the  defendant  owed  plaintiff 
the  duty  to  provide  a  safe  platform,  especial- 
ly as  plaintiff  entered  on  it  at  Invitation  of 
defendant's  agent  for  a  legitimate  purpose. 
Daniel  v.  Railroad,  117  K.  C.  592,  23  S.  E. 
327.  The  duty  of  a  railroad  company  In 
respect  to  keeping  safe  station  premises  ex- 
tends to  all  who  rightfully  come  upon  the 


premises  in  pursuance  of  the  invitation 
which  it  holds  out  to  the  public,  and  em* 
braces  all  who  come  there  on  legitimate  busi- 
ness to  be  transacted  with  Its  agent  Wood 
onRailways,  pp.310, 1341, 1349;  Beardv.  Rail- 
road, 48  Vt  101;  6  Cyc.  005,  610.  There  was, 
in  our  oplnlcHi,  sofficient  evidence  of  negli- 
gence to  be  submitted  to  the  Jury  under  ap- 
propriate issues. 

It  is  contended  that  there  Is  a  variance  be- 
tween the  allegations  of  the  complaint  and 
the  proof.  We  do  not  think  the  alleged  vari- 
ance sufllcient  to  justify  a  nonsuit  It  may 
be  well  to  amend  the  complaint,  although  we 
do  not  decide  that  it  is  insufficient  as  it  is. 
The  nonsuit  is  set  aside. 

New  trial. 


a40  N.  C.  480) 
FULLER  V.  ATLANTIC  COAST  LINE 
R.    CO. 

(Supreme  Court  of  North  Carolina.    March  6, 
1906.) 

CABBIEB&— CaBBIAOE   OF  LiVE   STOOK— NBOU- 

GENCE— Action—Instructions. 

In  an  action  for  inluries  to  a  horse  alleged 
to  have  taken  cold  during  a  night  that  it  was 
kept  in  a  car,  an  instruction  that  if  the  car- 
rier had  stables  and  knew  that  it  would  not  be 
able  to  forward  the  horse,  and  kept  it  in  a  car 
all  night,  it  was  negligence,  was  erroneous  as 
invading  the  province  of  the  jury. 

[Ed.  Note. — For  cases  in  point  see  vol.  9. 
Cent  Dig.  Carriers,  §§  961,  9&.] 

Appeal  from  Superior  Court  Franklin 
County;    Webb,  Judge. 

Action  by  R.  F.  Fuller  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Civil  action  tried  before  Webb,  J.,  and  a 
Jury  at  October  term,  1905,  of  Franklin 
superior  court  The  evidence  tended  to  show 
that  on  Monday,  November  14,  1904,  there 
was  delivered  to  the  Atlantic  &  North  Caro- 
lina Railroad  Company  at  Newborn  a  brown 
mare  for  shipment  to  the  plaintiff  at  Spring- 
hope.  In  the  course  of  the  transit,  she  was 
received  by  the  defendant  company  at  Qolds- 
boro,  the  Junction  of  the  two  roads,  on  the 
morning  of  November  15th  at  9:30  o'clock, 
and  at  12  o'clock  of  the  same  day  she  was 
watered,  fed,  and  exercised  by  one  of  the  em- 
ployes of  the  defendant,  and  was  forward- 
ed by  the  next  train  to  South  Rocky  Mount 
the  Junction  of  the  main  line  and  the  Spring- 
hope  branch  of  the  defendant's  road,  where 
the  train  arrived  at  5:15  o'clock  p.  nu  the 
same  day.  There  the  car  in  which  the 
mare  was  shipped  from  Newbem  was  placed 
on  the  Springhope  track,  and  remained  there 
until  6  o'clock  the  next  morning,  when  it  was 
taken  to  Springhope  by  the  first  train  out 
from  the  Junction  after  its  arrival.  There 
was  no  delay  in  the  transportation  of  the 
mare  after  she  left  Newbem;  she  having 
been  carried  forward  by  regular  trains  in 
due  course  and  delivered  to  the  agent  of  the 


298 


53  80UTHBASTBBN  RBPOBTBR. 


(N.a 


plaintiff  at  11  o'clock,  on  Wednesday*  Noyem- 
ber  letlL  The  car  in  which  the  mare  was 
shipped  was  one  of  the  best  felMined  and 
ventilated  cars  in  nse  on  the  line  of  the  de- 
fendant, such  as  are  used  for  transporting 
tropical  fruits,  and  she  had  the  car  all  to 
herself.  There  was  eyldence  tending  to  show 
that  the  mare  was  in  good  condition  when 
turned  over  to  the  plaintiff's  agent,  and  oth- 
er eridence  tending  to  show  the  contrary. 
There  was  no  evidence  as  to  the  actual  state 
of  the  weather  during  the  night  of  Novem- 
ber 15th,  when  the  mare  was  on  the  car  at 
South  Bocky  Mount,  where,  it  is  alleged  by 
the  plaintiff,  she  contracted  cold  which  de- 
veloped into  pneumonia,  but  from  which  she 
recovered.  This  action  is  brought  to  recover 
damages  for  the  injury  to  the  mare  alleged 
to  have  been  caused  by  the  defendant's  negli- 
gence. The  court,  among  other  instructions, 
gave  the  following  at  the  request  of  the 
plaintiff:  "If  the  Jury  find  that  the  mare 
arrived  at  South  Rocky  Mount  at  6 :15  p.  m. 
on  November  14th,  and  that  the  railroad 
company  had  stables  at  that  point,  and  the 
company  knew  that  it  would  not  be  able  to 
forward  the  mare  to  Springfaope  till  the 
next  morning,  and  kept  the  horse  in  its  car 
on  the  track  at  South  Rocky  Mount  all  night 
without  other  food  or  attention  than  has 
been  testified  to,  the  company  was  guilty  of 
negligence;  and,  if  you  find  that  the  mare 
was  damaged  in  consequence  of  such  negli- 
gence, you  will  answer  the  first  issue  *Tes.' " 
To  this  instruction  the  defendant  excepted. 
It  is  not  necessary  to  refer  to  the  other  parts 
of  the  charge  or  to  the  other  exceptions. 
There  was  a  verdict  for  the  plaintiff,  a 
motion  by  the  defendant  for  a  new  trial, 
which  was  denied,  and  a  Judgment  upon  the 
verdict  The  defendant  excepted  and  ap- 
pealed. 

F.  S.  Spruill,  for  appellant  W.  B.  Per- 
son, for  appellee. 

WALKBR,  jI  (after  stating  the  case). 
The  instruction  given  to  the  Jury  at  the  re- 
quest of  the  plaintiff  was  erroneous,  as  by 
It  the  court  undertook  to  decide  as  matter 
of  law  what  really  was  a  composite  question 
of  law  and  fact  Whether  the  animal  should 
have  been  kept  in  the  car  or  put  in  the  stable, 
if  the  defendant  had  one  at  South  Rocky 
Mount,  and  what  food  and  attention  she 
should  have  received  under  the  circumstances, 
were  evidentiy  questions  of  fact  for  the  Jury, 
to  be  considered  by  them  in  passing  upon  the 
question  of  negligence  ^  they  being  guided  in 
arriving  at  their  conclusion,  as  to  the  ulti- 
mate fact  of  negligence,  by  the  charge  of 
the  court  as  to  the  measure  of  the  defend- 
ant's duty.  The  evidence  was  not  clear  as 
to  whether  the  defendant  had  a  stable  at 
that  place ;  the  witness  Gordon  having  been 
asked  the  question,  ''Has  the  defendant  any 
stock  pen  or  stable  in  South  Tiockj  Mount?" 
and  answered  in  the  affirmative,  but  we 
have  treated  the  instruction  as  if  the  ques- 


tion had  been  expressed  conjunctively,  in- 
stead of  disjunctively,  and  have  assumed  that 
the  defendant  had  a  stable  there.  The  in- 
struction distinctiy  implies  that  the  mare 
should  have  been  stabled  for  the  night,  other- 
wise there  would  have  been  no  use  in  re- 
ferring to  the  stable  at  all.  Whether  it  was 
better  to  have  kept  her  in  the  car  or  to  have 
put  her  in  the  stable  was  also  a  question  for 
the  Jury,  to  be  considered  by  them  in  making 
up  their  verdict  upon  the  question  of  negli- 
gence. The  facts  recited  in  the  instruction 
did  not  in  law  constitute  negligence  per  se, 
but  were  no  more  than  evidentiary  facts. 
The  Jury  might  have  decided  that  the  acts 
and  conduct  of  the  defendant  did  not  cause 
the  sickness  of  the  animal,  but  that  the  cold 
was  contracted  before  she  was  received  by 
the  defendant,  or  was  an  unavoidable  inci- 
dent of  the  Journey,  and  was  not  attributable 
to  any  negligent  act  or  omission  of  tlie  de- 
fendant Notwithstanding  the  facts  recited, 
the  defendant  may  have  been  free  from 
blame.  It  is  true  the  Judge  told  the  Jury 
they  must  find  that  the  mare  was  injured 
in  consequence  of  the  negligent  acts  of  the 
defendant,  which  he  recited  in  the  instruc- 
tion; but  the  fault  in  the  charge  is  that 
the  Jury  had  already  been  told  that  certain 
facts  constituted  negligence,  which  the  law 
did  not  so  regard,  and  which  the  Jury,  if 
properly  instructed,  may  have  found  did  not 
make  out  a  case  of  negligence  under  the  cir- 
cumstances. It  is  not  difficult  to  see  how 
the  Jury  may  have  been  induced  to  find  that 
the  alleged  acts  of  the  defendant  recited  in 
the  instruction  caused  the  injury  when  they 
had  been  told  that  the  law  characterized 
them  as  negligent  They  might,  in  such  a 
case,  readily  impute  the  injury  to  the  de- 
fendant's alleged  wrongful  acts. 

It  may  be  admitted  as  an  axiom  that  what 
is  negligence  is  a  question  of  law,  and  in  this 
case  It  is  the  failure  to  exercise  that  degree 
of  care  which  the  nature  of  the  situation 
and  the  circumstances  suggested  and  re- 
quired. The  approved  meaning  of  the  term 
Is  the  omission  to  do  what  a  reasonable  and 
prudent  person  would  ordinarily  have  done 
under  the  circumstances  of  the  situation, 
or  doing  what  such  a  person  under  the 
existing  circumstances  would  not  have  done. 
The  duty,  thus  imposed,  is  dictated  and 
measured  by  the  particular  exigencies  of 
the  occasion.  The  essence  of  the  fault  Is 
either  In  omission  or  commission;  negUg^ioe 
being  either  active  or  passive.  Railroad  v. 
Jones,  96  U.  S.  489,  24  L.  Bd.  506;  Blytbe 
V.  Water  Oo.,  11  Bxch.  784 ;  Garter  v.  Cape 
Fear  Lumber  Go.,  129  N.  a  203,  89  &  m  828, 
This  embodies  what  is  known  as  the  rule  of 
the  prudent  man,  which  we  have  adopted 
and  we  believe  most  of  the  courts  of  this 
country  have  recognized  and  accepted  as  the 
best  and  the  true  standard  by  which  to 
gauge  responsibility  in  actions  for  negli- 
gence, and  by  which  to  determine  whether 
or  not  there  has  been  actionable  negligence. 


.N.a) 


BLLIS  T.  HARBISON. 


If  the  Injury  was  the  natural  and  proziniate 
conseqaence  of  the  act  complained  of.  Negli- 
gence is  defined  as  the  Juridical  cause  of  an 
Injury,  and  therefore  actionable  or  followed 
by  liability  to  another,  when  it  consists  of  such 
an  act  or  omission  on  the  part  of  a  re- 
sponsible person  as  in  ordinary  natural  se- 
quence immediately  results  in  such  injury. 
Basnight  T.  Railroad,  111  N.  O.  592,  16  S.  B. 
328;  Wharton,  Neg.  |  73.  And.  it  should  be 
added,  the  party  complained  of  must,  by  the 
exercise  of  ordinary  care,  have  been  able  to 
foresee  that  harm  or  injury  would  result 
Carter  v.  Lumber  Ck>.,  129  N.  G.  208,  89  S.  B. 
828;  Raiford  v.  Railroad,  180  N.  a  597,  41 
S.  B.  806;  Frazier  v.  Wilkes,  182  N.  O.  487» 
43  S.  B.  1004;  Railroad  v.  McBwen,  49  La. 
Ann.  1184,  22  South.  675,  38  L.  R.  A.  134. 
It  is  not  intended  to  say  that  there  may  not 
be  such  facts  which,  if  admitted,  established, 
or  proved,  will  constitute  negligence  as  mat- 
ter of  law.  We  are  not  dealing  with  any 
such  question.  It  is  sufficient  In  this  case 
to  hold  that  the  court  should  have  submitted 
the  case  to  the  Jury  upon  the  evidence,  and 
•  with  proper  instructions  as  to  what  would  in 
law  constitute  negligence,  leaving  the  Jury 
to  find  whether  there  was  negligence  or  not, 
and,  if  there  was,  whether  it  proximately 
eaused  the  injury. 
New  triaL 


CM  N.  a  444) 

BLLIS   v. 


HARRISON  et  aL 
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1906.) 

Descbitt  and  Distbibutzon  —  Taxino  Feb 

Stibpes  OB  Pes  Capita. 

Revisal  1905,  §  132,  relating  to  the  dis- 
tribution ot  estates  of  Intestates,  and  providOng 
that  if  there  be  neither  widow  nor  children,  nor 
any  legal  representative  of  the  children,  the 
estate  shall  be  distributed  equally  to  every  of 
the  next  of  kin  of  the  Intestate,  who  are  in  equal 
degree,  and  those  who  legally  represent  them* 
requires  that  personalty  left  by  an  intestate 
shall  be  distributed  per  capita,  when  the  claim- 
ants are  in  equal  degree. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Descent  and  Distribution,  M  121, 
122.] 

Appeal  from  Superior  Court,  Franklin 
County;  Webb,  Judge. 

Action  by  O.  L.  EUlis,  administrator  of  the 
estate  of  Alexander  Harrison,  deceased, 
against  W.  Harrison  and  others,  to  determine 
tile  respective  interests  of  defendants  to  the 
property  of  said  deceased.  From  a  Judgment 
determining  the  mode  of  distribution,  de- 
fendants Harrison  appeal.    Affirmed. 

Civil  action  to  determine  the  respective 
Interests  of  certain  claimants  to  a  fund  held 
by  the  plaintifl  as  administrator  of  Alexander 
Harrison  for  distribution  among  his  next  of 
Idn.    The  facts  material  to  a  determination 


of  the  questions  involved,  and  which  are 
adjqiitted,  show  that  Alexander  Harrison 
died  intestate  on  August  2,  1903,  having  his 
domicile  in  the  state  of  North  Carolina, 
leaving  personal  estate  amounting  to  several 
thousand  dollars.  There  was  dispute  be- 
tween the  parties  as  to  whether  the  Intestate 
died  domiciled  in  Arkansas  or  North  Caro- 
lina, and  it  was  admitted  that  the  law  of 
Arkansas  required  the  distribution  to  be  per 
capita.  The  demurrer,  however,  filed  by  the 
children  of  Mrs.  Brown,  admits  the  domicile 
to  have  been  in  North  Carolina,  and  this 
will  be  taken  as  true  pro  hac  vice.  The  said 
Alexander  Harrison  left,  him  surviving,  as 
his  next  of  kin^  Willie  and  Mary  Burt  Har- 
rison, two  children  of  a  brother  who  had 
died  before  the  intestate,  and  Alexander 
Brown  and  five  other  children  of  a  sister 
who  had  also  died  before  the  intestate.  The 
two  children  of  the  deceased  brother  claimed 
that  the  distribution  of  the  estate  should  be 
per  stirpes,  and  the  six  children  of  the  de- 
ceased sister  contended  liiat  such  distribu- 
tion should  be  per  capita,  and  this  was  the 
single  question  presented  and  decided  by  the 
court  The  court  below  gave  Judgment  that 
tiie  distribution  be  per  capita,  and  the  defend- 
ants Willie  and  Mary  Burt  Harrison  excit- 
ed and  appealed. 

W.  H.  Ruffln,  for  appellants.  T.W.  Blckett 
and  W.  H.  Yarborough,  Jr.,  for  appellee. 

HQKB,  J.  (after  stating  the  case).  It  will 
be  noted  that  the  fund  consists  solely  of 
personalty,  and  that  the  claimants  at  the 
time  of  the  intestate's  death  were,  and  are 
now,  all  in  equal  degree,  the  next  of  kin  of 
said  intestate.  In  such  case  our  statute  of 
distributions  (Revisal  1905,  |  132)  and  the 
uniform  construction  put  upon  it  by  our 
court  require  that  the  fund  shall  be  dis- 
tributed per  capita.  Skinner  v.  Wynne^  55 
N.  C.  41.  Representation  in  this  kind  of 
property,  when  allowed,  is  only  resorted  to 
when  it  is  necessary  to  bring  the  claimants 
to  equality  of  position  as  next  of  kin. '  It  is 
otherwise  as  to  realty.  Clement  v.  CiaudJe, 
55  N.  a  82;  Cromartie  v.  Kemp,  66  N.  C. 
382.  The  decisions  cited  in  support  of  the 
distribution  per  stirpes  are  all  cases  involving 
the  division  of  real  estate.  The  case  of 
Crump  v.  Faucett,  70  N.  O.  346,  is  in  apparent 
conflict  with  our  present  decision;  but  an 
examination  of  the  record  discloses  that  the 
subject-matter  of  litigation  in  that  case  was 
real  estate,  and  the  opinion  throughout  shows 
that  the  learned  Judge  was  construing,  and 
only  intended  to  construe,  the  statute  of 
descents. 

There  is  no  error,  and  the  Judgment  below 
is  affirmed. 
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COREY  et  ux. 

(Supreme  Court  of  North  Carolina.    March  0, 
190e.) 

1.  Loos    AND    LOOOINQ  — SaLB   07    TiMBEB  ^ 
CONTBACT— Con  STBUCnON . 

An  instrument  reciting  the  receipt  of  part 

{>ayment  for  all  pine  timber  of  certain  sizes  on 
and  described  which  the  sisnera  had  sold  to 
plaintiff  for  a  specified  price,  together  with  the 
right  to  plaintiff  of  entering  on  the  land  and  re- 
moving the  timber  during  a  period  of  ten  years, 
and  binding  the  signers  to  execute  "a  lease  for 
said  timber  for  the  term  of  ten  years  and  the 
privileges  above  named,"  though  signed  only  by 
the  grantors,  was  not  a  mere  option,  but  con- 
stituted a  conveyance  of  a  present  estate  in  the 
timber,  defeasible  as  to  all  timber  not  cut  with- 
in the  time  limited. 

2.  Fbauds,  Statutb  of~Pabtt  to  bk  Chab- 

OED. 

Where  defendants  were  the  parties  sought 
to  be  charged  by  a  contract  for  the  sale  of 
timber,  a  memorandum  signed  by  them  alone 
was  sufficient  to  satisfy  the  statute  of  frauds. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  IS  244,  245.] 

3.  Same— Waives. 

Where  plaintiffs  brought  suit  to  compel 
performance  of  a  contract  for  the  sale  of  tim- 
ber, it  was  immaterial  that  the  memorandum  of 
the  contract  was  not  signed  by  plaintiffs,  as  it 
waived  the  benefit  of  the  statute  of  frauds  by 
suing  on  the  contract. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Frauds,  Stotute  of,  S§  246,  351.] 

4.  Logs   and   Logoino  —  Contbactb  —  Con- 

STBUOnON. 

A  contract  for  the  sale  of  "all  the  pine 
timber  that  will  measure  12  inches  at  the  stump 
18  inches  above  the  ground  when  cut"  should  be 
construed  as  a  conveyance  of  all  the  pine  timber 
that  would  measure  12  inches  "or  more"  at  the 
stump  when  reached  in  the  process  of  cutting. 

Appeal  from  Superior  Court,  Martin  Coun- 
ty; Cooke,  Jndge. 

Consolidated  actions  by  the  Dennis  Sim- 
mons Lumber  Company  against  Joseph  Corey 
and  wife  to  compel  specific  performance  of  a 
contract  for  the  conveyance  of  certain  tim- 
ber, and  by  said  Corey  and  wife  against  the 
/umber  company  to  restrain  the  latter  from 
cutting  trees  on  certain  land  in  controversy 
measuring  more  than  12  inches  in  diameter 
at  the  stump  18  inches  from  the  ground. 
From  a  Judgment  in  favor  of  the  lumber 
company  in  both  actions,  Corey  and  wife  ap- 
peal.   Affirmed. 

The  facts,  which  In  nearly  all  respects 
are  substantially  those  stated  in  the  brief 
of  the  defendants'  counsel,  where  they  are 
well  summarized,  are  as  follows:  On  the 
8th  of  November,  1889,  the  plaintiff  and  de- 
fendants entered  into  the  following  writ- 
ten agreement:  "Received  this  8th  day  of 
November,  1899,  of  the  Dennis  Simmons  Lum- 
ber Co.,  |90  in  part  payment  for  all  pine 
timber  that  will  measure  12  inches  at  the 
stump  18  inches  above  the  ground  when 
cut  that  is  or  may  be  on  the  following  land, 
viz:  [Here  follows  the  description  of  the 
tract  of  land  on  which  the  timber  stood. 


said  to  contain  150  acres,  more  or  less] — 
which  we  have  sold  them  for  $2,000,  ^0 
to  be  paid  in  cash  within  ten  days  from  this 
date,  the  balance  ($1,500)  to  be  paid  within 
five    years    from    this  date— together    with 
the  right  and  privilege  of  entering  upon  the 
said  land  and  the  building  of  tramroads  only, 
and '  the   use  of   undergrowth  for  building 
same  over  said  land  only,  for  the  period  of 
ten  years  from  this  date.    When  the  Dennis 
Simmons  Lumber  Co.  shall  have  paid  the 
entire  amount  of  the  purchase  money,  we 
bind  ourselves  and  our  heirs  to  execute  to 
them  or  their  assigns  a  lease  for  said  timber 
for  the  term  of  ten  years  and  the  privileges 
before    named."    The    plaintiff    paid    $410 
within  10  days  after  the  date  of  the  con- 
tract, maidug  with  the  amount  ($90)  formerly 
paid  the  sum  of  $500  paid  in  all,  and  leaving 
a  balance  of  $1,500  to  be  paid  within  the  five 
years.    Within  the  said   time  the  plaintiff 
tendered  to  the  defendants  the  said  balance 
($1,500),  but  accompanied  the  t^ider  of  the 
money  with  a  demand  that  defendants  exe- 
cute to  the  plaintiff  a  conveyance  of  the  timber, 
which  the  plaintiff  had  caused  to  be  prepared 
and  then  offered  to  thedef endants  for  execution, 
and  which  agreed  in  its  terms  with  the  contract, 
except   that   it   described    the   timber   con- 
veyed or  leased  as  measuring  "12  inches  or 
more"   at  the  stump   18  inches  above   the 
ground  when  cut,  whereas  in  the  contract 
only  the  words  "12  laches"  are  used;  the 
words  "or  more"  having  been  inserted  in  con- 
sequence   of    information    received    by    the 
plaintiff  that  the  defendants  had  insisted 
that  it  could  not  cut  under  the  contract  any 
timber  measuring  more  than  12  inches.    The 
defendants   refused   to    receive    the   money 
and  execute  the  conveyance,  because  it  was 
not  drawn  according  to  the  exact  terms  of 
the   agreement    Some  time  thereafter  and 
within   the  five  years  the  defendants   pre- 
pared and  executed  a  deed  in  accordance 
with  the  terms  of  the  contract;  that  is,  by 
describing  the  measurement  of  the  trees  sold 
as  "12  inches  at  the  stump  18  inches  above 
the  ground  when  cut."    This  deed  was  ten- 
dered to  the  plaintiff  and  the  payment  of  the 
balance  of  the  purchase  money  demanded. 
Plaintiff  refused  to  execute  the  deed  or  to 
pay  the  balance  of  the  purchase  money  un- 
less the  defendant  would  execute  the  deed  it 
had  tendered,  as  the  defendants  still  insisted 
that  plaintiff  had  no  right,  und^  the  con- 
tract, to  cut  timber  measuring  more  than 
12  inches.    About  four  months  after  the  ex- 
piration of  the  five  years,  the  plaintiff  brought 
this  suit  to  ciMnpel  the  defendants  to  specific- 
ally perform  the  contract    It  also  alleged 
in   its   complaint  that   the  oral   agreement 
between  the  parties  was  that  it  should  have 
the  right  to  cut  all  trees  measuring  12  inches 
or  more  at  the  stump,  and  prayed  that  if 
the  contract  did  not  so  express  the  agree- 
ment it  be  reformed.    Pending  this  action, 
the  plaintiff  notified  the  defendants  that  it 
would  cot  the  timber  measuring  12  inches  or 
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more.  Defendants  then  commenced  an  ac- 
tion to  enjoin  the  alleged  treepass  and  ob- 
tained a  restraining  order.  The  two  actions, 
by  consent  of  the  parties  and  the  order  of 
the  court,  were  consolidated  and  heard  as 
one  upon  the  pleadings,  admissions,  and  ex- 
hibits, from  which  the  foregoing  facts  are 
taken.  The  court  adjudged  that  the  plaintiff, 
the  Dennis  Simmons  Lumber  Company ,-  acquir- 
ed an  interest  in  the  lands  described  in  the  plead- 
ings under  the  contract  of  November  8;  1899, 
to  the  extent  of  all  the  pine  timber  that  will 
measure  12  inches  at  the  stump  18  inches 
from  the  ground  when  cut,  together  with  the 
other  rights  and  privil^es  mentioned  in  the 
same,  for  a  period  of  10  years  from  the  said 
date,  and  that  said  plaintiff  is  entitled  to 
have  a  deed  therefor,  and  the  defendants 
were  thereupon  ordered  to  execute  such  a 
deed,  and,  in  default  of  their  doing  so,  that 
the  decree  or  judgment  of  the  court  should 
have  the  effect  of  conveying  and  transfer- 
ring the  said  title  and  rights,  as  though  the 
conveyance  had  been  duly  executed,  in  ac- 
cordance with  the  provisions  of  the  statute. 
The  court  then  in  its  judgment  dissolved  the 
restraining  order  and  refused  to  grant  an 
injunction,  and  it  further  adjudged  that  the 
plaintiff,  the  lumber  company,  was  entitled, 
under  the  contract  and  the  deed  ordered  to 
be  made  in  pursuance  thereof,  to  cut  all 
timber  on  the  said  land  measuring  12  inches 
or  more  in  diameter  at  the  stump  18  inches 
from  the  ground  when  cut  during  the  said 
period  of  10  years.  Defendants  Joseph  Corey 
and  wife  excepted  and  appealed. 

Ward  &  Grimes,  S.  A.  Newell,  and  F.  D. 
Winston,  for  appellants.  Stubbs,  Oilliam  & 
Martin,  for  appellee. 

WALKER,  J.  (after  stating  the  case). 
The  real,  and  indeed  the  vital,  question  in 
this  case  is  to  be  found  in  the  ruling  of  the 
court  that  by  the  contract  between  the  par- 
ties the  plaintiff  acquired  such  an  estate  in 
the  land  as  entitled  it  to  cut  all  the  pine 
timber  measuring  12  inches  and  upwards  in 
diameter  at  the  stump  18  inches  above  the 
ground  when  cut,  and  in  furtherance  thereof 
to  enjoy  the  rights  and  privileges  given  by 
the  contract,  such  as  entering  upon  the  land, 
building  tramways,  and  using  the  under- 
growth for  the  purpose  of  construction,  pro- 
vided the  right  to  cut  and  the  other  rights 
and  privileges  shall  not  last  beyond  10  years 
from  the  date  of  the  contract  There  was 
another  question  raised  by  the  defendants, 
namely,  that  the  Instrument  of  November  8, 
1899,  contained  only  an  option  to  buy,  and 
that  the  plaintiff  had  lost  all  right  thereunder 
to  call  for  the  title  or  to  cut  the  timber  and 
exercise  the  rights  and  privileges  mentioned 
therein  by  not  paying  the  balance  of  the  pur- 
chase money  within  5  years  from  the  date 
thereof.  These  propositions  we  will  consider, 
though  not  in  the  order  stated. 

This  court  has  so  recently  and  so  fully 
considered  the  question  as  to  the  true  con- 


struction of  contracts  substantially  like  the 
one  now  under  review  that  it  would  seem 
almost  useless  for  us  to  add  anything  to 
wliat  has  already  been  said.  We  have  de- 
cided that  such  contracts,  which  should  be 
treated  as  in  effect  conveyances,  pass  a  pres- 
ent estate  in  the  timber,  defeasible  as  to  all 
timber  not  cut  within  the  limit  of  time  fixed 
by  the  parties  in  their  agreement  That  this 
Is  the  true  construction,  as  settled  by  the 
best-considered  cases,  was  clearly  indicated 
in  Bunch  v.  Lumber  Co.,  134  N.  C.  116,  46 
S.  E.  24,  though  it  was  not  thought  necessary 
in  that  case  to  finally  and  conclusively  adopt 
it,  or  to  determine  what  is  the  exact  nature 
of  such  contracts,  as  we  were  able  to  dispose 
of  the  case  upon  other  grounds  without  de- 
ciding that  matter.  After  reviewing  some  of 
the  authorities  in  the  other  states,  which 
were  arrayed  on  opposite  sides  of  the  ques- 
tion, and  stating  the  two  conflicting  views 
held  by  the  different  courts,  we  distinctly  in- 
timated which  of  the  two  we  thought  was 
more  in  accordance  with  the  intention  of 
the  parties  and  better  supported  by  the  rules 
of  interpretation,  by  the  use  of  the  follov^ing 
language:  "While  some  of  the  cases  in  this 
and  other  states  liken  a  contract  of  the  kind 
we  are  construing  to  a  lease,  it  may  be  true 
that  it  should  not  be  technically  so  con- 
strued, but  that  it  should  be  regarded  as  a 
conveyance  of  the  timber,  or  an  interest  or 
estate  in  the  timber,  upon  oondition  that  if 
it  is  not  cut  and  removed  within  a  given 
time,  the  interest  or  estate  so  conveyed  shall 
revest  in  or  revert  to  the  grantor.  While 
we  are  inclined  to  adopt  this  as  the  better 
Interpretation,  and  the  one  more  perhaps 
in  consonance  with  the  intention  of  the  par- 
ties as  disclosed  by  the  language  employed 
by  them,  yet  we  think  that  however  the 
contract  may  be  considered  with  reference  to 
the  interest  or  estate  of  the  defendant's  as- 
signor, the  result  in  this  case  must  be  the 
same."  134  N.  C,  at  page  118,  46  S.  E.,  at 
page  25.  And  in  another  part  of  the  opinio^ 
it  was  said :  ''At  the  expiration  of  the  time 
the  estate  in  so  much  of  the  timber  as  had 
[not]  been  cut  and  removed  would  revert  to 
the  vendor,  or  at  least  the  timber  would  be- 
come his  absolute  property."  134  N.  C,  at 
page  120,  46  S.  E.,  at  page  26.  (The  word 
"not"  in  the  passage  quoted  from  the  opin- 
ion was  inadvertently  omitted  by  the  print- 
er.) We  were  inclined  to  take  this  view  of 
the  matter  because  of  what  we  considered  to 
be  the  strong  trend  of  our  former  decisions 
Morlng  V.  Ward,  50  N.-  C.  272;  Dunkart  v. 
Rineheart,  89  N.  0.  354;  Carpenter  v.  Med- 
ford,  99  N.  O.  495,  6  S.  B.  785,  6  Am.  St 
Bep.  535.  In  Dunkart  v.  Rineheart,  the 
contract  for  the  sale  of  "walnut  trees" 
was  executory  in  form;  the  defendant 
merely  agreeing  to  sell  them.  Referring 
to  this  feature  of  the  Instrument,  the 
court  said:  "We  are  disposed  to  think 
that  the  property  in  the  trees  passed  under 
the  contract,  and  that  tlie  intent  and  under- 
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standing  of  the  parties  that  it  should  so  op- 
erate, appear  upon  its  face.*'  89  N.  0.,  at 
page  868.  With  much  greater  reason  can 
it  be  said  that  in  our  case  the  contract  passes 
the  property  in  the  "pine  timber/'  as  in  it 
the  defendants  acknowledged  the  receipt  of 
a  part  of  the  purchase  money  *'for  all  the 
pine  timber"  of  the  indicated  measurement* 
and,  after  describing  where  it  is  situated, 
they  refer  to  the  timber  as  being  that  *'which 
we  have  sold  to  them  [the  plaintiff]  for 
$2,000,*'  and  then  appoint  the  time  for  the 
payment  of  the  other  installments.  The  con- 
tract in  Carpenter  v.  Medford,  In  the  form 
of  a  receipt,  was  substantially  identical  with 
the  one  given  by  the  defendants  to  the  plain- 
tiff, and  it  was  construed  as  haying  the  legal 
effect  to  pass  the  property  in  the  trees,  the 
same  as  if  it  had  been  in  the  form  of  a  deed. 
It  is  not  necessary  to  prolong  the  discussion, 
as  the  Tery  question  is  fully  considered  in 
the  recent  case  of  Hawkins  v.  Lumber  Co., 
139  N.  C.  160,  51  S.  B.  852,  and  the  conclu- 
sion therein  reached  was  that  an  estate  in 
the  timber  passed  by.  the  contract 

The  fact  that  the  plaintiff  did  not  sign  the 
contract,  so  as  to  become  in  law  bound  for  the 
payment  of  the  purchase  money,  does  not 
prevent  the  contract  from  being  a  bilateral, 
one  instead  of  a  mere  option.  The  defend- 
ants' counsel  contended  that  it  was  unilateral, 
as  the  plaintiffs  are  not  bound  because  they 
did  not  sign  the  contract,  and  are  therefore 
protected  by  the  statute  of  frauds.  He  argu- 
ed from  this  proposition  that  time  was  of 
the  essence  of  the  contract,  and  that,  as  the 
plaintiff  had  not  tendered  the  money  within 
five  years,  it  could  not  now  ask  the  court  to 
enforce  the  performance  of  the  contract  by 
the  defendants  against  their  consent  There 
are  two  answers  to  this  contention,  either 
of  which  is  fatal  to  it  The  plaintiff  is  seek- 
ing to  enforce  the  contract  and  agrees  to  pay 
the  balance  of  the  money,  thereby  waiving 
the  benefit  of  the  statute  of  frauds.  The 
defendants  are  the  persons  sought  to  be 
charged,  and  they  are  the  only  ones  required 
to  sign  the  memorandum  in  order  to  meet 
the  requirement  of  the  statute.  It  is  '^e 
party  sought  to  be  charged'*  who  must  have 
signed.  Hall  v.  Misenhelmer,  137  N.  C.  183, 
49  S.  B.  104.  The  matter  is  so  clearly  dis- 
cussed and  aptly  illustrated  by  Pearson,  J., 
for  the  court.  In  Mizell  v.  Burnett,  49  N.  C. 
249,  69  Am.  Dec  744,  which  involved  a  con- 
tract for  the  sale  of  trees,  that  we  will  content 
ourselves  with  reproducing  here  the  material 
portion  of  the  opinion  In  that  case  relating 
to  the  question :  "We  are  of  the  opinion,  with 
his  honor,  that  to  make  a  contract  to  sell 
growing  trees  binding  on  the  vendor  it  is 
sufficient  that  the  contract  be  signed  by  him, 
and  it  Is  not  necessary  that  It  should  be  sign- 
ed by  the  vendee.  The  statute  provides  that 
the  contract  shall  be  signed  by  the  *party  to 
be  charged  therewith.'  This  answers  the 
purpose,  which  is  to  exclude  perjury  in  an 
action  to  enforce  the  contract    In  reference 


to.  the  other  party  the  statute* is  silent,  and 
there  is  consequently  nothing  to  Justify  the 
construction  that  he  is  also  required  to  sign. 
If  the  vendor  binds  himself  in  writing,  and 
is  content  to  take  the  verbal  promise  of  the 
purchaser  to  pay  the  price,  it  is  his  own 
fault,  and  he  must  blame  himself  for  the 
folly  of  getting  into  a  situation  where  he  is 
bound ;  but  the  other  party  cannot  be  charged 
if  he  chooses  to  insist  upcm  the  statute.  Com- 
mon Justice  and  the  general  principles  of  law 
require  that  there  shall  be  a  mutuality  in 
contracts ;  that  is,  if  one  party  is  bound,  the 
other  ought  to  be.  But  there  may  be  excep- 
tions. Although  It  is  a  maxim  that  a  con- 
tract is  never  binding  unless  there  be  a  con- 
sideration, yet  there  is  a  distinction  between 
a  consideration  and  the  mutuality  of  con- 
tracts in  reference  to  the  obligation  thereof, 
and  the  fact  that  by  some  other  principle  of 
law  or  the  provisions  of  a  statute  one  party 
has  it  in  his  power  to  avoid  the  obligation, 
although  it  suggests  a  Y&ry  forcible  reason 
for  not  entering  into  a  one-sided  contract, 
does  not  necessarily  have  the  effect  of  mak- 
ing such  a  contract  void  as  to  both  parties. 
One  agrees  to  deliver  at  a  future  day  a  cer- 
tain article  to  an  infant,  in  consideration  of 
his  promise  to  pay  the  price.  The  contract 
is  not  void,  although  the  infant  may  avoid 
the  obligation  on  his  part,  if  he  chooses  to 
protect  himself  on  the  ground  of  infancy.  So, 
if  one  agrees  in  writing  to  convey  land  in 
consideration  of  a  verbal  promise  of  the 
other  party  to  pay  the  price,  the  contract  is 
binding  on  the  vendor,  although  the  vendee 
may  avoid  the  obligation  on  his  part  if  he 
chooses  to  protect  himself  under  the  pro- 
visions of  the  statute.  It  is  not  considered 
in  either  case  that  the  contract  is  nudum 
pactum  and  void  for  the  want  of  consider- 
ation. This  is  the  result  of  the  Bnglish 
decisions  in  reference  to  the  statute  of  frauds, 
and  although  our  statute  is  not  precisely  in 
the  same  words,  yet  the  substance  is  the 
same,  the  purpose  is  the  same,  and  the  dif- 
ference in  the  wording  Is  not  such  as  to 
Justify  a  -difference  in  the  construction** — 
citing  Laythoarp  v.  Bryant,  29  B.  C.  L.  469 ; 
Allen  V.  Bennett,  8  Taunt  170.  That  decision 
seems  to  cover  entirely  the  pofat  now  being 
considered.  To  the  same  effect  is  Green  v. 
Bailroad,  77  N.  C.  96.  The  recital  in  the 
contract  that  there  had  been  a  sale  implies 
or  presupposes  a  promise  of  the  plaintiff  to 
pay  the  price  which  is  itself  the  consideration 
of  the  defendant's  agreement  to  sell  and 
convey,  though  strict  mutuality  may  be  lack- 
ing, as  by  reason  of  the  statute  of  frauds, 
plaintiff's  promise  cannot  be  enforced.  His 
present  willingness  to  perform  removes  this 
objection.  Besides,  the  very  statement  in 
the  contract  that  they  had  sold  the  timber, 
and  in  the  deed  they  tendered  to  the  plaintiff 
that  they  had  "bargained  and  sold"  it,  fully 
meets  and  refutes  any  suggestion  that  it 
was  Intended  merely  as  an  cation,  so  as  to 


N.G,) 


WITH£RIMGTON  ▼.  HERRING. 


303 


require  a  strict  performanoe  by  ttie  plaintiff 
within  the  time  limited. 

The  other  answer  to  defaidanfs  contention 
is  that  the  plaintiff  tendered  performance 
within  the  time  limited,  and  this  incidentally 
Inyolves  the  other  question  raised  in  the  case^ 
and  the  decision  of  his  honor  thereon,  as  to 
what  timber  was  acquired  by  the  plaintiff 
under  the  contract  If  the  deed  which  accom- 
panied plaintlfl's  tender  of  the  purchase 
money  was  drawn  substantially  in  accordance 
with  the  terms  of  the  icontract  in  regard  to 
the  dimension  of  the  trees  to  be  cut,  the  other 
parts  of  it  not  being  objectionable,  the  tender 
was,  of  course,  a  good  one,  and  the  plaintiff 
has  complied  with  his  part  of  the  contract, 
even  if  it  be  treated  as  an  option.  We  are 
of  the  opinion  that  while,  i)erhaps,  it  may 
have  been  better  for  the  plaintiff  to  have 
tendered  a  deed  expressed  in  the  words  of 
the  contract,  so  far  as  the  provision  as  to 
the  size  of  the  timber  to  be  cut  is  concerned, 
and  left  the  construction  of  those  words  to 
the  courts  In  the  event  of  any  controversy 
with  his  vendor,  yet  we  do  not  see  how  he 
has  forfeited  any  right  under  the  contract  by 
putting  a  correct  interpretation  upon  its 
language;  nor  do  we  understand  why  he 
should  be  prejudiced  for  thus  attempting  to 
provide  against  any  possible  litigation  in 
the  future. 

Nothing  remains  now  to  be  determined  but 
the  true  meaning  of  the  words  of  the  contract, 
"all  the  pine  timber  that  will  measure  12 
inches  at  the  stump  18  inches  above  the 
ground  when  cut"  There  can  be  no  well- 
founded  doubt,  we  think,  that  the  vendor 
Intended  by  the  contract  to  sell,  and  the  ven- 
dee to  buy,  all  timber  standing  on  the  land 
which  was  found  to  be  not  less  in  diameter 
than  12  inches,  by  measurement  to  be  made 
18  inches  ftom  the  ground,  at  the  time  the 
trees  are  reached  in  the  process  of  cutting. 
If  the  contract  \b  read  in  the  manner  we  have 
suggested,  its  effect,  of  course,  will  be  to  pass 
to  the  plaintiff  the  property  in  timber  which 
Is  of  the  dimensions  stated  in  its  demand  upon 
the  defendant,  when  it  tendered  payment  of 
the  money  and  also  the  deed  for  execution; 
the  terms  we  have  used  being  but  the  con- 
verse of  those  we  find  in  the  deed,  and  having, 
of  course,  the  same  meaning,  ^his  must  be 
the  true  construction  of  the  contract,  as  we 
cannot  for  a  moment  suppose  that  the  plain- 
tiff, under  the  circumstances,  would  enter 
into  a  contract  to  cut  trees  exactly  12  tuches 
in  diameter  for  $2,000  payable  within  5  years, 
with  the  privilege  of  10  years  to  cut  them. 
Such  a  contract  to  say  the  least  of  it  would 
be  ancMualous,  and  we  agree  with  his  honor 
that  the  defendant  was  not  authorized  to  put 
such  a  construction  upon  it  The  parties 
surely  did  not  contemplate  that  so  uncertain 
an  Interest  in  the  trees  should  pass.  The 
plaintiff  could  not  well  know  that  there  were 
any  trees  of  that  exact  dimension  in  this 
forest  and,  if  any,  how  many  were  there,  or 
that  any  would  attain  that  growth  within 


the  period  named ;  nor  can  it  be  imagined  for 
what  purpose  trees  of  that  particular  size 
would  be  needed,  or  why  the  time  for  cutting 
them  was  extended  throughout  so  long  a 
period.  The  evident  purpose  was  to  preserve 
the  small  standing  trees  until  they  had  grown 
to  sufficient  size  to  be  valuable  as  timber  and 
to  prev^it  the  forest  from  being  unnecessarily 
denuded.  These  and  other  considerations 
lead  us  to  reject  the  defendant's  construc- 
tion of  the  contract  as  contrary  to  the  real 
meaning  of  the  parties.  We  have  been  able 
to  find  but  one  case  in  which  the  contract 
was  worded  like  this  one,  and  in  that  case 
it  was  tacitly  conceded  that  the  indicated 
dimension  at  the  stump  was  intended  as  the 
minimum,  as  no  exception  was  taken  to  the 
ruling  of  the  court  in  that  respect  but  the 
case  was  strenuously  contested  on  the  point 
as  to  whether  the  measurement  should  in- 
clude the  bark  of  the  tree.  Alcutt  v.  Lakin, 
88  N.  H.  507,  66  AnL  Dec  739.  It  was  taken 
for  granted  that  the  other  ruling  was  correct 
It  follows  from  what  we  have  said,  that 
the  contract  transferred  an  estate  to  the 
lumber  company;  that  it  was  bilateral,  the 
plaintiff's  promise  to  pay  the  purchase  money, 
whether  express  or  implied,  being  a  sufficient 
consideration  to  support  it  even  though  there 
may  not  have  been  a  strict  mutuality,  be- 
cause the  plaintiff  did  not  sign  it ;  and,  lastly, 
that  if  it  was  unilateral,  or  merely  an  option, 
the  plaintiff  made  a  sufficient  tender  within 
the  time  fixed  for  its  election.  We  conclude 
that  the  case  has  been  fairly  tried  upon  its 
merits,  and  that  there  was  no  error  commit- 
ted *by  the  court    No  error. 


a^  N.  C.  496) 

WITHERINGTON  v.  HERRING  et  aL 

(Supreme  Court  of  North  Garolina.    March  8, 
1906.) 

L  Tbusts  —  Pebsonai.  Pbofebtt— Dbolasa- 

TION. 

The  declaration  of  a  trust  in  personalty 
need  not  be  in  writing,  but  if  in  writing,  may 
be  contained  in  letters  or  other  informal  In- 
struments. 

[Bd.  Note. — For  cases  hi  point,  see  voL  47, 
Gent  Dig.  Trusts,  $$  17,  25-2a] 

2.  Samb. 

Testator  wrote  defendant,  his  brother,  to 
retain  means  of  the  writer  which  defendant  bad 
on  hand  until  testator  was  able  to  think  and 
act  further,  and,  if  he  never  did,  to  use  the  same 
as  defendant  should  see  proper  as  "in  the  first 
arrangements  made,"  which  were  contained  in 
a  letter  by  which  testator  gave  to  defendant  the 
care  and  custody  of  a  natural  child,  and  directed 
that  until  testator  gave  further  instructions  de- 
fendant should  hold  $1,000  and  what  was  left 
of  another  fund  for  the  support  of  the  child, 
in  case  of  testator's  death,  for  such  time  as  it 
would  hold  out  Held,  that  such  writings  were 
sufficient  to  constitute  a  trust  of  the  fund  for 
the  benefit  of  the  child. 

8.  Sams— PowEB  of  Revocation. 

Where  a  power  of  revocation  reserved  at 
the  time  of  the  creation  of  a  trust  was  never 
exercised  durincr  the  life  of  the  donor,  the  trust 
was  not  affected  thereby* 
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Appeal  from  Superior  Court,  Wilson  Coun- 
ty;   Cooke,  Judge. 

Action  by  M.  S.  Witlierington  against  N. 
B.  Herring  and  otliers.  From  a  Judgment 
in  favor  of  defendants,  plaintiff  appeals. 
Affirmed. 

Mark  Squires,  Shepherd  &  Shepherd,  and 
Aycock  &  Daniels,  for  appellant  H.  Q. 
Connor,  Jr.,  F.  A.  Woodard,  and  C  B.  Mc- 
Cullen,  for  appellee. 

CLARK,  a  J.  W.  A.  Herring,  resident 
in  Mississippi,  assumed  the  care,  education, 
and  support  of  his  natural  child,  which 
through  his  brother,  the  defendant,  Dr.  N, 
B.  Herring,  he  placed  in  the  custody  of  a 
lady  In  this  state.  There  came  into  the 
hands  of  said  defendant  the  sum  of  $1,500, 
which  he  had  collected  for  W.  A.  Herring,  in 
regard  to  which  the  latter  wrote  Dr.  Herring, 
19th  April,  1902:  "Retain  what  means  of 
mine  you  have  on  hand  until  I  am  able  to 
think  and  act  further,  and,  if  I  never  do,  use 
as  you  see  proper  as  in  the  first  arrangements 
made."  Again  on  13th  September  1902,  W.  A. 
Herring  wrote  Dr.  N.  B.  Herring  in  regard 
to  the  care  and  custody  of  the  child,  and  add- 
ed: "In  the  meantime,  until  I  give  further 
instructions,  hold  the  sum,  $1,000,  and  what 
of  the  first  fund  is  left,  for  the  support  of  the 
child,  in  case  of  my  death,  for  such  a  time 
as  it  may  hold  out"  In  January,  1903,  W. 
A.  Herring  died  without  having  given  any 
further  instructions,  and,  N.  B.  Herring 
having  already  disposed  of  part  of  this  fund, 
according  to  his  instructions,  in  the  support 
and  care  of  the  child,  there  was  in  his  bands 
at  the  death  of  W.  A.  Herring  $868.97  un- 
imbursed.  In  the  first  item  of  his  will  the 
latter  mentions  this  child,  and  states  that  he 
has  supported  her  from  her. birth,  and  will 
continue  to  do  so  if  he  lives;  but  if  he  should 
die  first  he  turns  over  the  care  and  custody 
of  the  child  to  his  wife,  and  requests  her  to 
carry  out  his  wishes  in  regard  to  the  child, 
and  after  bequeathing  and  devising  certain 
property  to  his  wife  there  Is  a  residuary 
clause  in  the  will  in  favor  of  his  nieces,  but 
there  is  no  provision  for  the  child  beyond  the 
above  request  to  his  wife.  There  is  no  in- 
struction or  reference  in  the  will  to  this  fund, 
and  none  was  sent  by  W.  A.  Herring  to  Dr. 
N.  B.  Herring  subsequent  to  the  above  letter 
of  13th  September,  1902. 

This  action  is  by  the  personal  representa- 
tives of  W.  A.  Herring  to  recover  the  fund  in 
bands  of  N.  B.  Herring.  There  is  no  allega- 
tion that  it  is  needed  for  the  payment  of 
debts,  and  the  only  question  Is  whether  N.  B. 
Herring  held  the  fund  as  trustee,  or  as  an 
agent,  whose  agency  would  expire  with  the 
death  of  his  principal.  The  words,  "Until 
T  give  further  Instructions,  hold  the  sum, 
$1,000,  and  what  of  the  first  fund  Is  left  for 
the  support  of  the  child,  in  case  of  my  death, 
for  such  a  time  as  it  may  hold  out"  clearly 
Indicates  a  trust.  There  were  no  further 
Instructions,  and  there  is  no  provision  for  the 


child  in  the  will.  The  relationship  and  the 
attitude  of  the  father  as  to  the  custody,  care, 
and  education  of  the  little  girl,  both  In  his 
correspondence  with  his  brother  and  by  the 
request  made  of  his  wife  in  his  will,  strength- 
en our  view  that  he  had  no  intention  to  re- 
voke the  trust  by  Implication,  and  there  la 
no  express  revocation.  The  declaration  of 
a  trust  in  personalty  is  not  required  to  be  in 
writing,  and,  if  in  writing,  it  may  be  con- 
tained in  letters  or  other  writings,  28  A.  & 
E.  Enc.  (2d  Ed.)  880.  Indeed,  section  7  of  the 
statute  of  frauds  has  not  been  re-enacted  in 
this  state.  Id.  876.  No  technical  terms  need 
be  used.  It  is  sufficient  if  the  language  used 
shows  the '  intention  to  create  a  trust  and 
clearly  points  out  the  property,  the  disposi- 
tion to  be  made  of  it,  and  the  beneficiary. 
1  Bispham,  Eq.  §  71;   28  A.  &  B.  Enc  010. 

A  power  of  revocation  may,  however,  be 
reserved,  and  is  perfectly  consistent  with  the 
creation  of  a  valid  trust  If  never  exercised 
during  the  lifetime  of  the  donor  and  accord- 
ing to  the  terms  in  which  it  is  reserved,  the 
validity  of  the  trust  remains  unafPected." 
28  A.  &  B.  Enc  (2d  Ed.)  900,  950;  Stone  v. 
Hackett,  12  Gray  (Mass.)  227;  Kelley  v.  Show, 
185  Mass.  288.  70  N.  E.  89;  1  Beach,  Trusts, 
S  81,  and  cases  cited.  The  trust  was  not  re- 
voked, and  the  defendant  should  proceed  to 
execute  it 

No  error. 


a^O  N.  C.  448) 

McAFEB'S  ESTATE  v.  GREGG  et  ux. 

(Supreme  Court  of  North  Carolina.    March  0, 
1906.) 

1.  Justices  of  thx  Peace  ~  Jttbisdiction — 
Acrion  Against  Masbied  Woman. 

A  married  woman  may  be  sued  in  a  Jus- 
tice's court  for  a  debt  due  by  her,  or  on  a  con- 
tract made  by  her,  before  marriage,  or  for  a 
debt  contracted  by  her  after  marriage  as  a  free 
trader. 

[Ed.  Note. — For  cases  in  point  see  vol.  81, 
(^nt  Dig.  Justices  of  the  Peace,  8  141.] 

2.  Same— Judgment— Validity. 

A  justice's  judgment  against  a  married 
woman  is  not  invalid,  unless  the  record  shows 
that  the  cause  of  action  was  one  on  which  ahe 
could  not  be  sued  before  a  justice. 

8.  Judgment— Defect  of  Pasties  —  Coixat- 
EBAi.  Attack. 

That  an  action  was  brought  in  the  name 
of  "McAfee's  Estate,  by  Cora  McAfee,  Agent" 
does  not  avoid  the  judgment  rendered;  Cora 
McAfee  being  the  plaintiff  of  record,  and  the 
other  words  being  rejected  as  surplusage. 

Appeal  from  Superior  Court  Buncombe 
County;  Moore,  Judge. 

Action  by  McAfee's  Estate,  by  Cora  Mc* 
Afee,  against  W.  A.  Gregg  and  wife.  From 
an  order  dismissing  supplemental  proceed- 
ings' and  dissolving  an  Injunction  order,  the 
plaintiff  appeals.    Reversed. 

Julius  C.  Martin,  for  appellant  Mer- 
rlmon  ft  Merrimon,  for  appellee. 

BROWN,  J.  The  supplemental  proceed- 
ings were  Instituted  to  enforce  the  payment 
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of  two  Judgments  rendered  by  a  justice  of 
the  peace,  entitled  as  above  and  docketed 
upon  the  judgment  docket  of  the  superior 
court  of  Buncombe  county. 

1.  The  judgments  are  not  void  because  of 
the  alleged  defect  as  to  parties  plaintiff. 
Such  objection,  if  taken  pro|;)erly  at  the 
time  of  the  trial  before  the  justice,  would 
have  been  good.  The  apparent  irregularity 
in  the  title  does  not  avoid  the  judgments 
rendered.  Leak  y.  Ck>vlngton,  99  N.  C.  569, 
6  S.  B.  241;  Hicks  y.  Beam,  112  N.  G.  642, 
17  S.  B.  490,  34  Am.  St  Rep.  521.  Cora  Mc- 
Afee Is  plaintiff  of  record.  The  other  words 
may  be  rejected  as  surplusage. 

2.  The  judgments  are  not  void,  because 
It  appears  in  tlie  sununons  that  at  the  time 
they  were  filled  out  the  defendant  Addle  was 
then  married.  It  Is  not  true  that  the  jus- 
tice's court  has  no  jurisdiction  in  any  case  of 
a  married  woman.  She  may  be  sued  in  that 
court  for  a  debt  due  by  her,  or  on  a  con- 
tract made  by  her,  before  marriage,  or  for  a 
debt  contracted  by  her  after  marriage  as 
a  free  trader.  Neville  v.  Pope,  95  N.  C.  346.. 
If  the  feme  defendant  desired  to  interpose 
her  coverture  as  a  bar  to  the  prosecution  of 
the  suits,  she  stiould  have  entered  her  pleas. 
VIck  V.  Pope,  81  N.  a  22.  It  does  not  ap- 
pear upon  the  records  of  the  justice's  pro- 
ceedings but  that  the  causes  of  action  were 
such  that  a  feme  covert  could  properly  have 
been  sued  on  them  in  tliat  court  On  the 
contrary,  for  aught  that  appears,  the  debts 
may  have  been  contracted  by  the  feme  de- 
fendant before  marriage  or  as  a'  free  trader 
after  marriage.  There  is  nothing  appearing 
in  the  record  to  the  contrary. 

To  render  the  judgment  of  the  justice  of 
the  peace  void,  it  must  appear  on  the  record, 
not  only  that  the  defendant  is  at  the  time 
a  married  woman,  but  it  must  also  appear 
on  the  face  of  the  proceedings,  in  that  court 
that  the  cause  of  action  as  to  her  is  one 
over  which  that  court  has  no  jurisdiction. 
His  honor  erred  in  holding  the  judgments 
void,  and  in  dismissing  the  proceedings  and 
dissolving  the  injunction.  The  cause  is  re- 
manded, to  be  proceeded  with  before  the 
clerk  or  judge  according  to  law. 

Reversed. 


(141  N.  c.  m) 

STATE  V.  PINBB. 

(Supreme  Court  of  North  Carolina.    March  18, 
1906.) 

1.  Intoxicating  Liquobs— Statutes. 

Acts  1901,  p.  502,  c  350,  S  1,  making  it 
unlawful  to  sell  intoxicating  liquor  In  Pender 
county,  is  not  affected  by  Code,  §  8110,  pro- 
viding for  a  sale  of  wine  in  bottles  not  to  be 
drank  on  the  premises. 

2.  Sams. 

Nor  is  such  act  affected  by  Acts  1903,  pp. 
288,  290,  c  233,  St  1,  6,  allowing  the  sale  of 
wine  in  certain  circumstances ;  section  19  (page 
293)  of  such  act  providing  that  it  shall  not  be 
construed  to  repeal,  alter,  or  amend  any  special 
act  prohibiting  the  sale  of  liquors  in  any  county* 
68BJB.— 20 


8.  Samk— Unlawful  Sald— Intent. 

That  defendant  did  not  intend  to  do  wrong 
is  no  defense  to  a  prosecution  for  unlawfully 
selling  liquor. 

4.  Samb— Findings. 

In  a  prosecution  under  Acts  1901,  p.  502, 
c  850,  S  1,  making  it  unlawful  to  sell  in  Fender 
county  any  spirituous,  vinous,  malt,  or  fer- 
mented liquors,  it  is  not  necessary  for  the  jury 
to  find  that  the  wine  sold   was  intoxicating. 

5.  Cbiminal  Law— EviDENCB-nJuoiciAL  No- 
tice—Public  Act. 

An  act  of  a  public  local  nature  need  not 
be  specially  averred  in  the  indictment,  as  the 
court  will  take  judicial  notice  of  it. 
6w  Indictment— SusPLusAQB. 

Under  Code,  (  1183,  providing  that  an  in- 
dictment shall  not  be  quashed,  nor  the  judgment 
thereon  stayed,  by  reason  of  any  informality  or 
refinement,  useless  matter  in  an  indictment 
should  be  rejected  as  not  affecting  the  sub- 
stance of  the  charge. 

Appeal  from  Superior  Court,  Pender  Coun- 
ty; Webb,  Judge. 

Thomas  Piner  was  convicted  of  unlawful- 
ly selling  liquor,  and  appeals.    Affirmed. 

Indictment  for  unlawfully  selling  liquor. 
The  jury  returned  a  special  verdict,  and 
found  that  the  defendant  sold  a  gallon  of 
wine  of  his  own  manufacture,  on  his  own 
premises,  which  was  made  from  the  products 
of  his  own  vineyard,  none  of  which  was 
drunk  on  his  premises.  It  was  put  in  a  jug, 
which  was  corked  and  carried  away  by  the 
purchaser  without  being  opened.  Upon  the 
facts  so  found,  the  court  held  that  the  de- 
fendant was  guilty.  He  was  adjudged  to 
pay  a  fine  and  the  costs,  and  appealed. 

Stevens,  Beasley  &  Weeks,  for  appellant 
The  Attorney  General,  for  the  State. 

WALKER,  J.  (after  stating  the  case).  The 
defendant  contends  that  he  was  authorized 
to  sell  the  wine  by  the  general  statute  (Code, 
(  3110),  which  provides  that  all  wines  made 
in  this  state  from  grapes,  etc.,  raised  therein, 
may  be  sold  in  bottles,  which  are  corked  or 
sealed  up,  in  quantities  greater  or  less  than 
a  quart,  but  must  not  be  drunk  on  the 
premises;  and  he  also  justifies  under  Acts 
1903,  pp.  288,  290,  c.  233  (Watts  Law)  §S  1,  ^ 
which  permits  a  person  to  sell,  by  the  gallon 
or  in  larger  quantities,  wine  made  from  fruit 
or  grapes  grown  by  himself,  provided  it  is 
not  drunk  on  the  premises  when  sold.  But 
that  act  further  provides  (section  19)  that  it 
shall  not  be  construed  to  repeal,  alter,  or 
amend  any  special  act  prohibiting  or  regu- 
lating the  manufacture  and  sale  of  liquors 
in  any  county  or  other  locality,  and  this 
brings  us  to  the  consideration  of  the  special 
act  which  the  state  insists  that  the  defendant 
lias  violated.  Acts  1901,  p.  502,  c  350,  $  1. 
It  provides,  among  other  things,  that  it  shall 
be  unlawful  to  sell  in  Pender  county  any 
spirituous,  vinous,  malt,  or  fermented  liquors, 
"or  any  liquor  of  any  name  or  kind  whidb 
is  intoxicating." 

The  Legislature  may  pass  laws  prohibiting 
the  sale  of  liquor  within  any  designated 
locality.    This   is   settled   beyond   question. 
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State  T.  Joyner,  81  N.  a  534;  State  t.  Bar- 
ringer,  110  N.  0.  525,  14  S.  B.  7S1;  State  v. 
Snow,  117  N.  a  774,  28  S.  B.  822.  We  think 
it  dear  tliat  the  defendant  was  indictable 
under  the  act  of  1001,  which  is  not  affected 
by  Code,  $  8110^  if  that  section  is  now  in 
force  and  he  complied  with  it,  which  it  is 
not  necessary  now  to  decide.  The  two  proYi- 
sions  are  not  in  conflict  One  isof  general  appli- 
cation, and  the  other  local  in  its  operation. 
State  ▼.  Joyner,  supra.  Nor  is  it  repealed 
by  Acts  1003,  p.  288,  c.  233.  On  the  contrary, 
the  proviso  to  that  act  expressly  withdraws 
all  such  local  acts  from  its  operation.  State 
V.  Joyner,  supra.  So  that,  if  all  the  acts 
are  construed  together  as  relating  to  the  same 
subject-matter,  and  the  defendants'  counsel 
argues  that  they  should  be  so  regarded  and 
construed,  the  conclusion  is  inevitable  that 
the  court  correctly  adjudged  the  defendant 
to  be  guilty  upon  the  special  verdict,  unless 
he  can  succeed  In  some  of  his  other  conten- 
tions. 

The  defendant  says  he  did  not  intend  to 
do  wrong.  His  motive  in  selling,  however 
good  or  praiseworthy,  does  not  shield  him ' 
from  the  consequences  of  his  acts.  No  intent 
appears  in  this  case,  except  that  which  the 
law  infers.  This  is  one  of  tlie  kind  of 
offenses  in  which  the  law  implies  the  unlaw- 
ful intent  from  the  doing  of  the  act,  which 
is  prohibited,  and  it  can  make  no  difference 
that  he  did  not  in  fact  intend  to  violate  the 
law.  State  v.  Downs,  116  N.  0.  1064,  21 
S.  B.  680.  That  case  is  directly  in  point  and 
fully  answers  this  contention.  It  would  not 
do  to  permit  a  defendant  to  exculpate  him- 
self by  showing  that  he  did  not  intend  to  do 
that  which  he  did  and  which  Is  in  itself  un- 
lawful. He  is  presumed,  in  such  case,  to 
intend  the  consequences  of  his  act  State  v. 
Gibson,  121  N.  0.  680,  28  S.  B.  487. 

The  defendant's  next  contention  is  that 
the  jury  did  not  find  that  the  liquor  was 
intoxicating.  If  that  is  necessary  to  be  done 
under  this  act  which  mentions  vinous  and 
fermented  liquors  by  name,  we  yet  think 


that  wine  is  of  the  geo&nl  class  of  liquors 
known  to  all  men  to  be  intoxicating  If  taken 
freely  or  in  a  sufficient  quantity.  Not  only 
is  it  a  familiar  fact  that  wine  is  intoxicating, 
but  the  law  writers  have  so  treated  it  in 
discussing  questions  similar  to  the  one  now 
under  c(ms{deratloii.  '*The  decided  weight 
of  authority  is  that  wine  is  an  intoxicating 
liquor  and  that  the  courts  will  take  judicial 
notice  of  the  fact"  17  Am.  &  Bng.  Bnc.  of 
Law  (2d  Bd.)  100.  There  is  said  to  be  only 
one  case  to  the  contrary.  Id.  "A  sale  of 
wine  made  from  grapes  or  blackberries  is 
within  a  statute  making  it  unlawful  to  sell 
'vinous  or  alcoholic^  liqu<Hr8."  Id.  It  would 
seem  that  the  Legislature  Int^ided  thus  to 
classify  it  in  Acts  1001,  p.  502,  c.  35Q,  ttiough 
it  is  not  required  that  we  should  so  decide 
at  this  time,  as  the  cases  in  this  court  are 
decisive  upon  the  question  that  wine  is  an 
intoxicating  liquor.  State  v.  Packer,  80  N. 
C.  430,  decides  the  very  question;  and  of 
like  import  are  the  following  cases:  State 
V.  Giersch.  08  N.  O.  720,  4  S.  B.  106;  State 
V.  Scott  U6  N.  O.  1012,  21  S.  B.  104;  State 
V.  Parker,  130  N.  O.  586,  51  S.  a  102&  It 
seems  that  the  Legislature  has  by  numerous 
acts  recognized  wine  as  an  intoxicating 
liquor.  But,  as  we  have  said,  by  the  act  In 
question  the  sale  in  Pender  county  of  vinous 
or  fermented  liqucMrs  is  prohibited,  and  that 
is  sufficient  to  sustain  the  verdict  This 
disposes  of  the-  two  assignments  of  errw, 
which,  indeed,  are  substantially  the  same. 

The  act  of  1001,  is  of  a  public  local  nature, 
and  need  not  be  specially  averred  in  the  in- 
dictment as  the  court  will  take  judicial 
notioe  of  it  State  v.  Chambers,  03  N.  C. 
600;  State  v.  Wallace,  04  N.  G.  827.  The 
offense  appears  to  be  soffleiently  alleged  in 
the  indictment;  useless  matter  being  rejected 
as  not  affecting  the  substance  of  the  charge. 
Gode,  S  1183.  An  examination  of  the  entire 
record  discloses  no  error  la  the  Judgment  and 
proceedings  below* 

No  error. 


N.GO 


QBIFFIN  T.  BOANOKE  R.  db  LUMBBB  GO. 


SOI 


a40  N.  C.  514) 

GRIFFIN  ct  aL  ▼.   ROANOKB  R.   ft  LUM- 
BER GO. 

(Supreme  Gourt  of  North  Garoliiuu    March  18; 

1006.) 
1.  Fraud  — Falbs  BsPBBSKirrATXOif b  —  Pbo- 

CUailVO    EXBCUTIOIf    ov    Wsittxn    Irbtbu- 

KENT— REMEDIKS. 

Where  plaintiffs  sold  timber  on  their  land^ 
reservincT  all  of  a  certain  kind,  and  were  there- 
after induced  to  sign  a  deed  for  the  timber, 
drawn  ap  by  defendant's  agent,  who  assured 
them  that  it  was  drawn  in  accordance  with  the 
agreement  for  sale,  and  reserved  the  timber  in 
question,  a  right  of  action  for  the  fraud  accrued 
to  plaintifE3  on  discovery  thereof. 
2L  Sams. 

Plaintiffs'    right    of   action    was   not    de- 
pendent on  the  removal  of  the  timber  by  defend- 
ant's Tendee  prior  to  the  commencement  of  the 
action, 
a.  Same  — Fbaud    ih    Faotuh  —  Fsaud    in 

TaSATT. 

Where  plaintiffs,  by  a  parol  agreement  for 
the  sale  of  certain  timber,  reserved  a  part  there- 
of, and  were  thereafter  fraudulently  induced 
by  defendant's  agent  to  sign  a  deed  for  the 
timber  under  the  assurance  that  the  reservation 
stipulated  for  was  contained  therein,  the  fraud 
was  in  the  representation  or  treaty,  and  not  in 
the  factum;  and  hence  the  deed  was  not  abso- 
lutely void,  precluding  an  action  against  defend- 
ant for  the  fraud. 
4.  Same  —  Negliosngb  —  Fazlubk   to   Read 

Deed— Effectt. 

Where  plaintifliB  were  induced  to  sign  a 
deed  of  timber  by  fraudulent  representations  of 
defendant's  agent,  who  prepared  the  deed,  that 
a  reservation  of  a  part  of  the  timber  stipulated 
for  by  plaintiffs,  waa  contained  in  the  deed, 
the  defense  of  plaintiffs'  negligence  in  failing 
to  read  the  deed  was  not  open  to  defendant  In 
an  action  by  plaintiffs  for  the  fraud. 

[Ed.  Note. — ^For  oases  in  point,  see  vol.  28, 
Cent  Dig.  Fraud,  H  19-23.1 

Ik  Samb— Damages— Measxtbb  of  Damageb-^ 

Vai^ttb— Mabkxt  Value. 

Where  plaintiffs  were  induced  to  sign  a 
deed  to  certain  timber  by  fraudulent  representa- 
tions of  defendant's  agent,  who  prepared  the 
deed,  that  the  same  oontained  a  reservation  of 
a  proportion  of  the  timber  as  stipulated  for, 
an  instruction  that  plaintiffs'  measure  of  re- 
covery was  the  value  of  the  timber  at  the  date 
of  the  deed,  and  that  while  the  market  value 
should  be  considered  as  evidence  of  value,  it 
was  not  oontrolling,  waa  correct 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent.  Dig.  Fraud,  S  60.] 

QL  Same. 

In  an  action  by  plaintiffs  to  recover  for 
fraud  practiced  on  them  by  defendant  in  pro- 
curing the  execution  of  a  deed  of  timber,  an 
instruction  -that  the  burden  was  on  plaintiffs 
to  show  the  alleged  fraud  by  testimony,  clear, 
cogent  and  convincing,  was  not  rendered  mis- 
leading by  a  conclucQng  clause  to  tiie  effect 
that  '^e  burden  of  all  these  issues  ia  on  the 
plaintiffs,  and  the  jury  cannot  find  any  one  in 
their  favor  unless  on  the  greater  weight  of  the 
testimony." 

Ai^eal  from  Stiperlor  Oourt,  Martin  Coun- 
ty; Cooke,  Judge. 

Action  by  John  D.  GrlfBln  and  othen 
against  the  Roanoke  Railroad  &  Lumber 
Company.  Judgment  for  plaintlffB^  and  de- 
fendant appeals.    Affirmed. 

Plaintiffii  alleged:  That  on  the  lat  day  of 
lioy0Bib«r«  189&»  thej  made  a  parol  agree- 


ment with  defendant  company  to  sell  to  it 
all  of  the  timber  on  their  land  meaauring 
12  IncheB  at  the  stomp  when  cut,  except  the 
long-leaf  pine,  which  was  expressly  reserv- 
ed. Defendant's  agent,  with  whom  the  agree- 
ment was  made,  proposed  that  he  would  pre- 
pare the  deed,  to  which  plaintifCs  assented. 
Thereafter,  said  agent  presented  to  them  for 
execution  a  deed  which  he  stated  was  drawn 
in  accordance  with  said  agreement,  Plain- 
tifts  were  unable  to  read  the  deed,  and  re- 
quested the  said  agent  to  do  so.  After  read- 
ing a  few  lines,  he  said  that  he  did  not  have 
time  to  read  the  remainder,  but  assured 
plaintiffs  thatit  was  drawn  in  accordance  with 
their  agreement,  and  that  the  long-leaf  pine 
was  reserved.  Relying  upon  said  representa- 
tion, plaintiffs  executed  the  deed.  Plaintiffs 
thereafter  learned  the  long-leaf  pine  timber 
was  not  reserved  from  the  operation  of  the 
said  deed.  That  the  representation  made  by 
defendants'  agent  that  said  timber  was  reserv- 
ed was  false  and  fraudulent  That,  there- 
after, the  defendant  sold  and  conveyed  the 
said  timber,  including  the  long-leaf  pine,  to 
the  Dennis  Simmons  Lumber  Company  for 
yalue,  and  without  notice  of  the  fraud  which 
had  been  practiced  upon  plaintiffs.  That  by 
reason  of  the  conveyance  of  said  timber  to 
said  lumber  company,  plaintiffs  have  no 
remedy  against  such  purchaser  to  have  cor- 
rection of  said  deed.  That  the  value  of  the 
long-leaf  pine  timber  was  9221.  Defendants 
denied  the  material  allegations,  admitting 
the  sale  to  the  Dennis  Simmons  Lumber 
Company.  It  was  conceded  that  no  portion 
of  the  timber  was  cut  from  the  land  when 
the  summons  in  this  action  was  issued. 
His  honor  permitted  the  plaintiffs  to  amend 
their  complaint  by  alleging  that  the  timber 
had  been  cut  since  the  date  of  the  sum- 
mons. Defendant  excepted.  The  court  sub- 
mitted issues  directed  to  the  Inquiry  whether 
there  was  an  agreement  that  the  long-leaf 
pine  was  reserved;  whether  the  plaintiffs 
were  Induced  to  execute  the  deed  by  the 
false  and  fraudulent  representations  of  the 
defendant's  agent  and  the  value  of  the  long- 
leaf  pine  timber.  The  jury  responded  to  the 
issues  affirmatively,  and  fixed  the  value  of 
the  timber  at  $221.  Judgment  was  signed 
for  plaintiffs,  to  which  defendant  excepted, 
and  appealed. 

A«  6.  Gaylord,  for  appellant  H.  W. 
Stobbs,  for  appellees. 

CONNOR,  J.  (after  stating  the  case). 
The  record  discloses  a  number  of  exceptions. 
The  substantial  merits  of  the  controversy 
group  themselves  around  three  questions,  all 
of  which  are  properly  raised  upon  the  record, 
and  argued  by  counsel,  orally,  and  In  his 
well-considered  brief.  At  the  close  of  the 
entire  evidence,  defendant  demurred  and 
moved  for  Judgment  as  of  nonsuit,  pursuant 
to  the  statute.  The  first  cause  of  demurrer 
is:  "Because  no  entry  had  been  made  by 
defendant  or  the  D^mUs  Simmons  LiuBbec 
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Oompany,  and  no  timber  had  been  cat  by 
either,  nor  by  any  one  under  their  authority 
when  the  action  was  brought"  Defendant 
contends  that  no  action  can  be  maintained 
for  Injury  to  real  estate,  unless  prior  to  the 
date  of  the  writ,  a  trespass  has  been  com- 
mitted. This  is  undoubtedly  true,  and  if 
plaintiffs'  action  was  for  trespass,  his  honor 
would  have  granted  the  motion  for  Judg^ 
ment  of  nonsuit  The  plaintiffs'  cause  of 
action  is  for  deceit,  in  that  they  have 
sustained  an  actionable  wrong  by  false 
and  fraudulent  representation  of  defendant's 
agent  The  motion  to  nonsuit  being  founded 
upon  the  admission  that  the  transaction  is 
correctly  stated  in  the  complaint,  as  testified 
to  by  plaintiffs,  we  may  examine  the  proposi- 
tion maintained  by  defendant  from  that  point 
of  view.  The  parties  made  a  contract  for 
the  sale  of  certain  timber,  reserving  a  well- 
defined  class  of  trees.  Defendants  agent 
undertook  to  reduce  the  contract  to  writing, 
in  accordance  with  its  terms.  He  knowing- 
ly included  the  timber,  which  was  reserved 
and  falsely  represented  to  plaintiffs  that  said 
timber  was  reserved  in  the  deed.  By  means 
of  this  false  representation,  he  procured  the 
execution  of  the  deed.  It  would  seem  clear, 
both  upon  reason  and  authority,  that  by  this 
conduct  a  right  of  action  accrued  to  plain- 
tiffs. If  the  matter  had  remained  in  this 
condition  plaintiffs  could  have  brought  an 
action  in  the  nature  of  a  bill  in  equity  for 
correction  of  the  deed  or  sued,  as  In  trespass 
on  the  case,  for  deceit  The  case  of  Pasley 
V.  Freeman,  3  Term  Rep.  51  (2  Smith,  L.  O. 
1300),  settled  the  principle  that  "a  false  af- 
firmation made  by  the  defendant  with  In- 
tent to  defraud  the  plaintiff,  whereby  the 
plaintiff  receives  damage,  is  the  ground  of  an 
action  upon  the  case  in  the  nature  of  deceit" 
Kent  01  J.,  In  Upton  v.  Vail,  6  Johns.  181, 
5  Am.  Dec.  210,  after  expressing  his  approval 
of  the  doctrine  announced  in  Pasley  v.  Free- 
man, said:  **The  case  went  not  upon  any 
new  ground,  but  upon  the  application  of  a 
principle  of  natural  justice,  long  recognized 
in  the  law,  that  fraud  or  deceit  accompanied 
with  damage,  is  a  good  cause  of  action. 
This  Is  as  just  and  permanent  a  principle  as 
any  in  our  whole  Jurisprudence."  It  has 
been  the  accepted  law  In  American  juris- 
prudence, and  was  dlscusded  and  adopted 
by  this  court  In  an  opinion  containing  a 
**mine  of  learning,"  by  Judge  Battle,  in 
March  v.  Wilson,  44  N.  C.  144.  After  an  ex- 
haustive review  of  the  English  and  American 
authorities,  the  learned  justice  concludes: 
**The  principle  upon  which  they  were  decid- 
ed is  that  where  there  was  fraud  by  the  de- 
fendant either  in  word  or  deed,  resulting  in 
damage  to  the  plaintiff,  he  might  sustain  an 
action  on  the  case  for  such  damage."  What- 
ever doubt  may  have  existed  in  regard  to  the 
right  to  maintain  an  action  for  deceit  relat- 
ing to  contracts  for  the  sale  of  land  respect- 
ing acreage,  title,  etc.,  is  removed  by  the  de- 
dfllMi  in  Walali  T.  Hall,  66  N.  a  233.    Dick, 


J.,  after  noting  the  general  rule  of  caveat 
emptor,  says:  "But  In  cases  of  positive 
fraud,  a  different  rule  applies.  •  •  •  The 
law  does  not  require  a  prudent  man  to  deal 
with  every  one  as  a  rascal,  and  demand 
covenants  to  guard  against  the  falsehood  of 
every  representation,  which  may  be  made  as 
to  facts  which  constitute  material  Induce- 
ments to  a  contract  •  •  *.  If  repres^i- 
tations  are  made  by  one  party  to  a  trade, 
which  may  be  reasonably  relied  upon  by  the 
other  ^party,  and  they  constitute  a  material 
Inducement  to  the  contract  and  such  repre- 
sentations are  false  within  the  knowledge  of 
the  party  making  them,  and  they  cause  loss 
and  damage  to  the  party  rels^lng  on  them,  and 
he  has  acted  with  ordinary  prudence  in  the 
matter,  he  is  entitled  to  relief  in  any  court  of 
justice.  In  our  courts  the  injured  party  may 
bring  a  civil  action  In  the  nature  of  an  ac- 
tion on  the  case  for  deceit  and  recover  the 
damages  which  he  has  sustained;  and  If  the 
remedy  will  not  afford  adequate  relief,  he 
may  Invoke  the  equitable  jurisdiction  of  the 
court  to  rescind  the  contract."  The  learned 
justice  concedes  that  in  saying  that  the  in- 
jured party,  who  had  been  induced  by  false 
and  fraudulent  representation  to  take  a  deed 
for  a  tract  of  land,  to  which  the  grantor  had 
no  title,  could  maintain  an  action  for  dam- 
ages "seems  to  be  in  confilct  with  previous 
decisions  of  this  court,"  citing  Lytle  v.  Bird, 
48  N.  C.  222;  Credle  v.  Swindell,  63  N.  C.  305. 
Bynum,  J.,  in  Hill  v.  Brower,  76  N.  O.  124, 
says:  "The  maxim  of  caveat  emptor  does 
not  apply  in  cases  where  there  is  actual 
fraud."  In  that  case  the  fraud  consisted 
in  a  false  and  fraudulent  representation 
in  regard  to  the  number  of  acres  In  a 
tract  of  land.  Knight  v.  Houghtalling,  85 
N.  a  17;  Pollock  on  Torts,  272;  1  Jaggard 
on  Torts,  570.  We  think  it  clear  that  the 
plaintiffs,  upon  the  facts  testified  to  by 
them,  had  a  cause  of  action  for  the  fraud 
practiced  by  defendant's  agent  This  right 
is  not  dependent  upon  the  removal  of 
the  timber.  The  plaintiffs'  case  is  very 
much  strengthened  by  the  fact  that  defend- 
ant company  had  reaped  the  fruits  of  the 
fraud  of  its  agent  by  selling  the  timber  to 
the  Dennis  Simmons  Lumber  Company,  with- 
out notice  of  plaintiffs'  right  to  have  correc- 
tion of  the  deed.  Defendant,  however,  in- 
sists that  the  fraud  practiced  by  its  agent 
in  procuring  the  execution  of  the  deed  was  in 
the  factum,  and  not  in  the  treaty.  That  the 
deed  was  absolutely  void  was  not  the  act 
and  deed  of  plaintiffs,  and  its  vendee  ac- 
quired no  title  to  the  long-leaf  pine.  It  is 
true  that  the  courts  recognize  the  distinction 
between  the  two  classes  of  fraud.  It  Is  pos- 
sible that  if  defendants'  contention  was  cor- 
rect the  measure  of  damages  might  be  dif- 
ferent We  are,  however,  of  the  opinion 
that  the  fraud  practiced  upon  the  plaintiffs 
is  in  the  representation  or  treaty;  the  plain- 
tiffs signed  the  paper  writing  which  they  in- 
tended to  sign^  the  fraud  eonaists  in  the  tM}am 
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representation  by  which  such  signatures 
were  obtained.  The  distinction  is  pointed 
out  by  Battle,  J.,  In  McArthur  y.  Johnson, 
61  N.  a  317,  93  Am.  Dec  593,  in  which  he 
says:  '*An  instance  of  fraud  In  the  factum 
is  when  the  grantor  intends  to  execute  a 
certain  deed,  and  another  is  surreptitiously 
substituted  for  it"  Referring  to  instances 
of  fraud  In  the  treaty  or  representation,  he 
says:  '*In  all  of  them  it  will  be  seen  that 
the  party  knowingly  executes  the  very  ^in- 
strument which  he  Indended,  but  is  induc- 
ed to  do  so  by  means  of  some  fraud  in  the 
treaty  or  some  fraudulent  representation 
or  pretense.**  Shepherd,  0.  J.,  discussing 
the  question  in  Medlin  y.  Buford,  115  N. 
a  270,  20  S.  E.  463,  says:  "A  deed  made 
by  this  species  of  fraud  is  said  to  be  TOld, 
but  it  will  be  found  upon  examination 
that  this  term  is  Indiscriminately  used  in 
connection  with  any  deed,  which  may  be 
avoided  either  at  law  or  in  equity.  •  •  • 
The  distinction  between  void  and  voidable 
deeds  becomes  highly  Important  in  its  con- 
sequences to  third  persons,  because  nothing 
can  be  founded  upon  a  deed  that  is  absolute- 
ly void;  whereas  from  those  which  are  only 
voidable,  fair  titles  may  flow."  The  defend- 
ant Insists  that  whatever  rights  or  causes  of 
action  may  have  accrued  to  plaintiffs  are  for- 
feited by  their  failing  to  require  the  deed  to 
be  read  to  them;  that  one  of  the  essential 
elements  of  an  action  for  deceit  is  that  the 
fraud  of  the  defendant  was  calculated  to  de- 
ceive and  reasonably  relied  upon  by  plain- 
ti£Fs.  It  is  elementary  learning  that  common 
prudence  requires  that  before  signing  a  deed 
the  grantor  should  read  it,  or,  if  unable  to  do 
so,  should  require  it  to  be  read  to  him.  His 
failure  to  do  so,  in  the  absence  of  any  fraud 
or  false  representations  as  to  its  contents, 
is  negligence  for  the  result  of  which  the  law 
affords  no  redress.  School  Trustees  v.  Kes- 
ler,  67  N.  G.  443.  But  when  fraud  or  any 
device  is  resorted  to  by  the  grantee  which 
prevents  the  reading,  or  having  read,  the 
deed,  the  rule  is  different.  Montgomery,  J.» 
In  Dellinger  v.  Gillespie,  119  N.  G.  737,  24 
S.  E.  538,  says:  "It  is  plain  that  no  deceit 
was  practiced  here.  It  was  pure  negligence 
in  the  defendant  not  to  have  read  the  con- 
tract. There  it  was  before  him,  and  there 
was  no  trick  or  device  resorted  to  by  the 
plaintiff  to  keep  him  from  reading  it" 
Judge  Bynum,  in  Hill  v.  Brower,  supra,  says: 
'^The -representation  of  B.,  and  his  exhibit  of 
the  map  and  plat  of  the  land,  and  his  calcur 
lation  of  the  quantity,  not  only  caused  the 
defendant  to  make  no  survey,  but  put  to 
sleep  any  further  inquiry  as  to  the  quantity 
of  land.  An  actual  survey  was  thus  prevent- 
ed by  the  artifice  and  contrivance  of  the 
other  party."  The  present  condition  of  the 
law  upon  the  subject  is  well  stated  in  Pol- 
lock on  Torts,  293.  "It  seems  plausible  at 
first  sight  to  contend  that  a  man  who  does 
not  use  obvious  means  of  verifying  the  re- 
l^resentations  made  to  him  does  not  deserve 


to  be  compensated  for  any  loss  he  may  incur 
by  relying  on  them  without  enquiry.  But 
the  ground  of  this  kind  of  redress  is  not  the 
merit  of  the  plaintiff,  but  the  demerit  of  the 
defendant;  and  it  is  now  settled  law  that 
one  who  chooses  to  make  positive  assertions 
without  warrant,  shall  not  excuse  himself  by 
saying  that  the  other  party  need  not  have 
relied  upon  them.  He  must  show  that  his 
representation  was  not  ^  ^^^  relied  upon. 
•  •  •  In  short,  nothing  will  excuse  a  cul- 
pable misrepresentation  short  of  proof  that 
it  was  not  relied  on,  either  because  the  other 
party  knew  the  truth,  or  because  he  relied 
wholly  on  his  own  investigation,  or  because 
the  alleged  fact  did  not  influence  his  action 
at  all.  And  the  burden  of  proof  is  on  the 
person  who  has  been  proved  guilty  of  ma- 
terial misrepresentation." 

While  we  think  that  the  conduct  of  defend- 
ant's agent,  when  requested  to  read  the  deed, 
was  well  calculated  to  mislead  the  plaintiffs, 
and  reasonably  induce  them  to  accept  his 
positive  assertion  that  the  deed  was  drawn 
in  accordance  with  the  agreement,  we  note 
that  recent  decisions  and  text- writers  show  a 
strong  tendency  to  hold  that  the  defense 
of  negligence  on  the  part  of  the  plaintiffs  is 
not  open  to  the  defendant  when  sued  for  his 
positive  fraud.  Jaggard  says:  "The  law 
recognizes,  in  many  circumstances,  the  right 
of  a  man  to  rely  upon  the  statements  of 
another.  •  •  •  There  is,  indeed,  a  strong 
inclination  on  the  part  of  courts  to  hold, 
without  any  qualification,  that  a  person 
guilty  of  a  fraudulent  misrepresentation  can 
not  escape  the  effects  of  his  fault,  on  the 
ground  of  the  injured  party's  negligence." 
1  Torts,  595.  The  Supreme  Gourt  of  Illinois, 
in  Linington  v.  Strong,  107  111.  295,  says: 
"The  doctrine  is  well  settled  that,  as  a  rule, 
a  party  guilty  of  fraudulent  conduct  shall 
not  be  allowed  to  cry  'negligence'  as  against 
his  own  deliberate  fraud.  Even  when  par- 
ties are  dealing  at  arm*s  length,  if  one  of 
them  makes  to  another  a  positive  statement, 
upon  which  the  other  acts  (with  the  knowl- 
edge of  the  party  making  such  statement) 
in  confidence  of  Its  truth,  and  such  state- 
ment is  known  to  be  false  by  the  party 
making  it,  such  conduct  is  fraudulent;  and 
from  it  the  party  guilty  of  fraud  can  take 
no  benefit.  While  the  law  does  require  of 
all  parties  the  exercise  of  reasonable  pru- 
dence in  the  business  of  life,  and  does  not 
permit  one  to  rest  indifferent  in  reliance 
upon  the  interested  representations  of  an  ad- 
verse party,  still,  as  before  suggested,  there 
Is  a  certain  limitation  to  this  rule;  and,  as 
between  the  original  parties  to  the  trans- 
action, we  consider  that  when  it  appears 
that  one  party  has  been  guilty  of  an  inten- 
tional and  deliberate  fraud  by  which,  to  his 
knowledge,  the  other  party  has  been  misled 
or  infiuenced  in  his  action,  he  cannot  escape 
the  legal  consequences  of  his  fraudulent  con- 
duct by  saying  that  the  fraud  might  have 
been  discovered  had  the  party*  whom  he  de- 
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celved,  exerdied  reaaoaable  diligence  and 
care.''  Kilmer  y.  Smltb,  77  N.  T.  220,  88 
Am.  Rep.  813:  ''If  a' bona  flde  Inquiry  be 
made  In  a  proQet  qtiarter  and  a  reasonable 
answer  be  given,  a  man  may  rest  satisfied 
with  the  information,  and  need  not  make 
farther  Inqniry."  Kerr  on  Fraud  &  Mistake^ 
2S6;  1  Big.  on  Frand,  528;  Fetter's  Bq.  136; 
Biddle  on  Warranty,  (  326. 

The  defendant  haa  raised  and  discussed 
these  questions  upon  a  demurrer  to  the  evi- 
dence  and  upon  requests  to  Instruct  the 
Jury*  His  honor  correctly  orerruled  both 
motions.  The  instructions  In  regard  to  the 
essential  facts  to  be  found  by  the  Jury  in 
answering  the  issues  are  in  strict  accordance 
with  the  principles  which  we  find  approved 
by  this  and  other  courts.  The  defendant 
requested  the  court  to  instruct  the  Jury  that 
the  extent  of  its  liability,  if  any,  was  the 
market  value  of  the  long-leaf  pines,  at  the 
date  of  the  deed.  The  word  "markets*  was 
stricken  out,  and  the  instruction  given  as 
asked,  his  honor  saying,  that  while  the  mar> 
ket  value  of  the  pine  should  be  considered 
as  evidence  of  their  value,  it  should  not  con- 
trol; the  question  was  what  was  the  real 
value  of  the  long-leaf  pines  as  they  were 
standing  at  the  date  of  the  deed.  We  do 
not  perceive  any  error  in  this  instruction. 
There  was  no  evidence  that  there  was  any 
maiket  in  whidi  tiie  value  was  fixed.    The 


plaintiffs  were  entitled  to  the  value  of  their 
property.  His  honor  instructed  the  Jury  that 
the  burden  was  iq>on  the  plaintifls  to  show 
the  alleged  fraud  by  testimony,  dear,  cogent, 
and  convincing.  That  the  rule  in  that  respect 
was  the  sameasinan  action  to  correct  the  deed. 
In  concluding  the  charge  he  said:  'TThe  bur- 
den of  all  these  issues  is  on  the  plaintifla, 
and  the  Jury  cannot  find  any  one  In  their 
favor,  unless  upon  the  greater  weight  of 
the  testimony."  To  this  defendant  excited. 
Without  discussing  the  question  whether,  in 
an  action  of  this  character,  the  rule  laid 
down  by  his  honor  is  applicable,  we  do  not 
think  that  the  last  remark,  considered  in  the 
light  of  the  charge  given  in  the  beginning 
could  have  misled  the  Jury.  He  had  stated 
clearly  and  forcibly  the  rule  most  favorable 
to  defendant,  and  nothing  in  the  slightest 
degree  weakening  the  force  of  his  langnia^ 
had  been  said  until  the  conclusion.  His 
honor  certainly  did  not  intend  to  reverse 
what  he  had  said,  and  we  do  not  think  his 
language  could  have  been  so  understood  by 
the  Jury. 

We  have  examined  the  entire  record  with 
care,  and  find  no  error.  In  the  light  of  the 
testimony,  as  set  forth,  it  is  difficult  to  see 
how  the  Jury  could  have  come  to  any  other 
conclusion. 

The  Judgment  must  be  affirmed. 
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(141  N.  C.  76») 

STATE  ▼.  HILL. 

(Supreme  Court  of  North  CaroIiiUL    March  18, 
1906.) 

1.  AasAjwt  AND  Battebt  —  Sslt-Defknsb — 

QuSSnOH  FOB  JUBT. 

Where  the  evidence  in  a  prosecution  for 
asBault  with  a  deadly  weapon  showed  that  de- 
foidant  drew  hia  knife  and  cut  at  his  assailant, 
a  stronger  man,  who  waa  advancing  on  him 
with  his  right  hand  drawn  back  as  if  to  strike 
with  his  fist,  the  issue  of  self-defense  should 
have  been  submitted  to  the  jury. 

2.  Cbihinal  Law— Dibiotion  of  VcBDicfr. 

The  judge  cannot  direct  a  verdict  against 
the  defendant  in  a  criminal  case. 

Aiypeal  from  Superior  CSourt;  Onslow  Goun- 
ty;  ConnciU,  Judge. 

W.  F.  Hill  was  convicted  of  assault  with  a 
deadly  weapon,  and  appeaUL    Reversed. 

Indictment  for  assault  with  a  deadly  weap- 
oiL  There  was  evidence  of  the  state  tend- 
ing to  8ho#  that  the  defendant  was  guilty 
of  an  inexcusable  assault  with  a  knife  on 
one  H.  A.  Jarman.  The  defendant  in  his 
own  behalf  testified:  '*0n  May  dOth  I  went 
down  In  the  field  after  breakfast  to  finish 
thinning  com;  hadn't  been  there  long  be- 
fore H.  A.  Jarman  came  down  In  the  field 
with  a  little  sack  on  his  shoulder,  and  when 
he  got  in  speaking  distance  of  me  he  said: 
•Why  in  hell  didn't  you  replant  this  corn  like 
I  told  you?'  I  said  to  him:  'I  did  replant 
a  lot  of  it  yesterday  morning.  It  was  so  dry, 
and  didn't  rain  as  I  thought ;  hence  I  didn't 
think  it  necessary  to  replant  It'  He  said: 
Ton  thought !  Damn  it  Why  in  hell  didn't 
you  do  like  I  told  you?  What  do  you  reckon 
I  want  you  to  tend  the  land  for,  and  nothing 
on  it?*  I  said:  'Ton  can  plant  field  peas  in 
the  missing  places.'  Then  he  said:  *a  d 
damn  it,  who  is  boss,  you  or  I?'  I  said: 
*Mr.  Jarman,  when  you  want  me  to  do  any- 
thing, tell  me  like  somebody.  Don't  come 
rearing  and  cursing.'  Jarman  set  his  sack 
down,  and  with  his  right  hand  drawn  back, 
and  his  fist  doubled  up,  made  at  me,  saying: 
*I  have  fooled  with  you  as  long  as  I  intend 

to,  G d  d ^n  you.'  He  is  a  stronger  man 

than  I,  as  I  am  weakly  and  subject  to  asth- 
ma. He  advanced  on  me  with  his  right  hand 
drawn  bade  in  a  striking  position,  coming 
"kinder*  sideways.  I  did  not  see  anything 
in  his  hand*  but  he  had  it  drawn  back  as 
if  to  strike  me  with  his  fist,  and  in  this 
position  he  rushed  on  me,  and  I  drew  my 
knife,  and  cut  at  him  to  keep  him  from 
striking  me  with  his  fist  When  I  cut  at 
him,  he  stumbled  and  fell.  I  never  did  any- 
thing else  to  him."  On  cross-examination: 
'^When  he  put  his  sack  down  on  the  ground, 
he  clinched  his  fist  and  tlirew  his  hand 
around  behind  him  in  a  striking  attitude. 
I  could  not  see  his  hand  at  all  times.  I  did 
not  see  any  weapon  in  his  hand.  He  ad- 
vanced on  me  sideways,  with  liis  right  hand 
held  out  b^ind  him  in  a  striking  attitude." 
At  this  point  in  the  defendant's  testimony, 
the  judge  stated  in  the  presence  of  the  jury 
that  he  would  instruct  them  that  the  defend- 


ant was  guilty  upon  his  own  statement  The 
defendant  excepted.  The  defendant  had  oth- 
er material  witnesses,  but  did  not  introduce 
them  owing  the  court's  intimation.  Verdict 
of  guilty  as  charged  in  the  bill  of  indictment 
and  from  the  judgment  pronounced,  the  de- 
fendant appealed. 

G.  L.  Abemethy,  for  appellant  The 
Attorney  Genial,  for  the  State. 

HOKE,  J.  (after  stating  the  case).  The 
defendant  by  exceptions  properly  noted,  as- 
signs for  error,  first  that  on  the  testimony 
he  was  entitled  to  have  his  plea  of  self-de- 
fense passed  on  by  the  jury;  second,  that 
in  any  event  the  court  erred  in  directing 
a  verdict  against  him. 

We  are  of  opinion  that  both  points  are 
well  taken.  It  is  true,  as  a  general  rule, 
that  the  law  does  not  justify  or  excuse  the 
use  of  a  deadly  weapon  to  repel  a  simple 
assault  or  under  ordinary  conditions.  This 
principle  does  not  apply,  however,  where 
from  the  testimony  it  may  be  inferred  that 
the  use  of  such  a  weapon  was  or  ap- 
peared to  be  reasonably  necessary  to  save 
the  person  assaulted  from  great  bodily  harm ; 
such  person  having  been  in  no  default  in 
bringing  on  or  unlawfully  entering  into  the 
difficulty.  This  was  held  in  Matthews'  Case, 
78  N.  G.  523.  In  such  case  a  defendant's 
right  of  self-defense  is  usually  a  question 
for  the  jury,  and  it  is  not  always  necessary 
to  the  existence  of  this  right  that  the  first 
assault  should  be  with  a  deadly  weapon. 
It  may,  in  exceptional  instances,  arise  whai 
the  fierceness  of  this  assault,  the  position  of 
the  parties,  and  the  great  difference  in  their 
relative  sizes  or  strength  show  that  the 
danger  of  bodily  harm  is  Imminent  This 
was  held  in  Hough's  Case,  188  N.  O.  663, 
60  S.  B.  709.  Applying  the  principle  of  these 
two  decisions  to  the  case  before  us,  we  hold 
that  the  defendant's  claim  of  self-defense 
should  have  been  submitted  to  a  jury.  Of 
course,  we  express  no  opinion  on  the  merits. 
Thero  is  evidence  of  the  state,  fall  and  ample, 
if  believed,  to  justify  a  verdict  of  guilty,  and 
the  jury  may  reject  the  defendant's  version 
altogether;  but  it  is  for  them  to  decide,  and 
in  no  event  in  a  criminal  case  is  the  judge 
permitted  to  direct  a  verdict  against  the  de- 
fendant When  a  plea  of  not  guilty  has  been 
entered  and  stands  on  the  record  undeter- 
mined, it  puts  in  issue  not  only  the  guilt 
but  the  credibility  of  the  evid^ce.  As  is 
said  in  RUey's  Case,  113  N.  O.  651,  18  S.  B. 
169,  "the  plea  of  not  guilty  disputes  the  credi- 
bility of  the  evidence,  even  when  uncontra- 
dicted, since  there  is  a  presumption  of  in- 
nocence which  can  only  be  overcome  by  the 
verdict  of  a  jury."  And,  as  said  in  Dixon's 
Case,  75  N.  C.  275:  "In  this  verdict  the 
jury  must  not  only  unanimously  concur,  but 
must  be  left  free  to  act  according  to  the 
dictates  of  their  own  judgment  The  final  de- 
cision on  the  facts  rests  with  them  and  any  in- 
terference by  the  court  tending  to  influence 
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them  into  a  rerdlct  against  their  convictions 
is  irregular  and  without  the  warrant  of  law/' 
And  this  has  been  held  to  be  the  correct  doc- 
trine, though  guilt  may  be  inferred  from  the 
defendant's  own  testimony,  as  in  Oreen*8 
Case,  134  N.  0.  658,  46  S.  E.  761. 

Where  there  is  no  evidence  tending  to 
establish  the  plea  of  self-defense,  and  in 
any  aspect  of  the  testimony  the  defendant's 
guilt  is  manifest,  the  Judge  may  tell  the  jury 
"if  they  believe  the  evidence,"  or,  as  suggested 
in  State  v.  Barrett,  123  N.  0.  753,  31  S.  B. 
781:  *'If  they  find  the  facts  to  be  as  testi- 
fied," etc.,  "they  will  render  a  verdict,"  etc 
But  this  verdict  must  be  rendered  by  them, 
and  in  no  criminal  case  can  it  be  directed 
by  the  Judge.  There  is  error,  and  a  new 
trial  is  awarded. 

New  trial. 


(124  aa.  looe) 

WILLIAMS   v. 


BRADFIELD. 


(Supreme  Ck>urt  of  Georgia.    Feb.  19,  1006.) 

Gebtiorabi — ^Answer — Sufficebnot. 

As  the  answer  to  the  writ  of  certiorari 
sued  out  in  the  present  case  did  not  verify  the 
statement  in  the  petition  for  certiorari,  that  a 
verdict  had  been  rendered  against  the  peti- 
tioner in  the  court  wherein  the  case  originated, 
nor  disclose  what,  if  any,  disposition  was  made 
of  the  case  in  that  court,  and  as  no  steps  were 
taken  to  have  the  answer  perfected,  the  Judge 
of  the  superior  court,  who  overruled  the  peti- 
tion for  certiorari,  committed  no  error  of  which 
the  petitioner  could  le|»illy  complain.  Garrett 
V.  Mcintosh,  43  S.  E.  260,  116  Ga.  Oil; 
Stephens  v.  Mayor  of  Macon,  48  S.  B.  152, 
120  Ga.  482. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Troup  Coun- 
ty; R.  W.  Freeman,  Judge. 

Proceedings  between  J.  F.  Williams  and 
E.  B.  BradfieM.  From  a  Judgment  for  the 
latter,  the  former  brings  error.    Affirmed. 

E.  T.  Moon,  for  plaintiff  in  error.  EL  B. 
Bradfleld,  Jr.,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(124  Ga.  827) 

BELMONT  FARM  v.  DOBBS  HARDWARE 

CO. 
(Supreme  Ck>urt  of  Cteorgia.    Feb.  15,   1906.) 

1.  Mechanic's  Lnof  —  Paticknt  by  Note  — 

Effect  on  Lien. 

The  taking  of  a  promissory  note  for  an 
amount  due  on  an  account,  which  is  the  basis 
of  a  mechanic's,  materialman's,  and  contrac- 
tor's lien,  in  the  absence  of  an  express  agree- 
ment, will  not,  until  the  note  Is  paid,  accomplish 
an  extinguisfaiment  either  of  the  account  or 
the  lien.  But  as  a  condition  precedent  to  final 
judgment,  either  upon  the  account  or  lien,  the 
note  must  be  surrendered  to  the  maker  or 
accounted  for  by  showing  that  it  la  not  in  any 
event  enforceable  against  him. 

[Ed.  Note. — For  cases  in  point,  see  voL  34, 
Cent.  Dig.  Mechanics'  Liens,  »  887-392.] 


2.  Same — Eviuengb. 

The  evidence  sustains  the  verdict,  and  there 
was  no  error  in  overruling  the  motion  for  new 
trial  upon  the  usual  general  grounds. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Cobb  County; 
Geo.  F.  Gober,  Judge. 

Action  by  the  Dobbs  Hardware  Company 
against  the  Belmont  Farm.  Judgment  for 
plaintiff,  defendant  brings  error.    Affirmed. 

The  plaintiff  instituted  suit  against  the 
defendant,  declaring  upon  a  lien  aa  con- 
tractor, mechanic,  and  materialman,  and 
upon  the  open  account,  setting  out  by  items 
the  work  done  and  material  used,  and  the 
cost  of  the  same,  thus  showing  a  total  indebt- 
edness of  $613.58,  for  which  he  prayed  a  gen- 
eral judgment,  and  the  establishment  of  his 
lien  upon  the  improvements,  and  as  well  on 
the  real  estate  upon  which  the  improvements 
were  situated.  It  was  also  alleged,  that,  a 
few  days  after  the  contract  was  completed, 
the  defendant  gave  to  the  plaintiff,  on  the 
account,  its  note  for  $300,  the  same  to  fall 
due  at  a  date  beyond  the  limit  of  time  with- 
in which  a  lien  could  be  filed,  and  that  the 
same  was  not  paid  at  maturity  and  was  held 
by  plaintiff  unsatisfied  at  the  time  of  in- 
stituting the  suit;  that  the  lien  was  regu- 
larly declared  and  filed  and  recorded  within 
the  time  allowed  by  law,  for  the  full  amount 
of  $613.53,  without  making  any  reference 
to  the  note.  It  was  further  alleged  that  the 
debt  arose  under  a  parol  contract  between 
the  parties  at  interest  No  demurrer  was 
filed,  but  the  defendant  answered  Joining 
Issue  only  as  to  the  terms  of  the  contract  and 
the  existence  of  the  lien  as  claimed,  and  con- 
tending that  certain  things  had  not  been 
done  which  had  been  contracted  for,  and  that 
the  work  which  was  done  was  not  accord- 
ing to  contract,  and  that  certain  overcharges 
had  been  made.  Upon  the  issue  thus  raised 
the  defendant  submitted  its  cause,  with  the 
prayer  that  whatever  be  found  in  its  favor 
be  set  off  against  anything  that  might  be 
found  due  the  plaintiff.  There  was  no  evi- 
dence or  contention  that  the  note  had  ever 
been  assigned,  and  the  plaintiff  had  it  be- 
fore the  court  at  the  trial.  In  other  respects, 
the  evidence  upon  the  issues  above  named 
was  conflicting.  The  verdict  and  judgment 
were  in  favor  of  the  plaintiff  for  the  full 
amount  sued  for,  and  establishing  a  lien  up- 
on the  property.  The  defendant  moved  for 
a  new  trial  upon  the  general  grounds,  and 
the  further  ground:  ''Because  the  verdict 
sets  up  a  lien  of  $613.53  with  interest  on  the 
realty  belonging  to  the  defendant,  when 
plaintiff's  petition  shows  that  $300  of  said 
amount  on  which  lien  was  taken  had  been 
settled  by  defendant  giving  its  promissory 
waiver  note.  Defendant  insists  that  said 
lien  could  only  be  set  up  as  against  the  bal- 
ance of  said  account  even  if  due,  which  de- 
fendant denies."  The  motion  was  0Temiled« 
and  the  defendant  assigns  error* 
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R.  W.  Holland,  for  plaintiiE  in  error.    J.  Z. 

Foster,  for  defendant  In  error. 

ATKINSON,  J.  The  fourth  ground  of  the 
motion  for  new  trial  complains  that  the  giv- 
ing of  the  note  discharged  the  lien  pro  tanto. 
It  is  well  settled  that,  in  the  absence  of  an 
express  agreement  between  the  parties  to  the 
effect  that  the  note  shall  be  an  extinguish- 
ment of  the  original  debt,  that  the  debt  does 
not  become  extinguished  until  the  note  is 
actually  paid.  Hodges  v.  Smith,  118  Oa.  7S9, 
46  S.  K  617;  Brantley  Co.  v.  Lee,  109  Ga.^ 
478,  34  S.  E.  574 ;  Jackson  v.  Brown,  102  Ga. 
87,  29  S.  B.  149,  66  Am.  St.  Hep.  156 ;  Norton 
V.  Paragon  Oil  Can  Co.,  98  Ga.  468,  25  S.  Bb 
501.  There  was  no  such  express  agreement 
in  this  case,  and  consequently  there  was  no 
discharge  of  debt  by  which  a  discharge  of 
lien  could  arise.  If  the  debt  remained  un- 
extinguished, what  else  was  there  to  dis- 
charge the  lien?  The  note  was  a  mere  evi- 
dence of  debt;  it  was  not  the  taking  of 
security.  The  defendant  lost  nothing  by 
giving  it  No  payment  was  ever  made.  It 
does  not  api>ear  ever  to  have  been  transferred. 
The  plaintiff  held  it  overdue  when  the  suit 
was  filed,  and  accounted  for  it  upon  the  trial 
by  production  in  court  The  evidence  fails 
to  disclose  an  agreement  for  the  discharge  or 
any  fact  which,  in  law,  would  authorize  one. 
Balkcom  v.  Empire  Lumber  Co.,  91  Ga.  651, 
17  S.  E.  1020,  44  Am.  St.  Rep.  58.  It  appear- 
ing that  the  note  was  past  due  at  the  time  of 
the  institution  of  the  suit  and  was  produced 
on  the'  trial,  the  defendant  is  protected  from 
any  possible  liability  thereon.  See,  in  this 
connection,  Moultrie  Repair  Company  v.  Hill, 
120  Ga.  730,  48  S.  E.  143.  Upon  the  questions 
at  issue  in  the  case  the  evidence  is  conflict- 
ing. There  being  no  exception  to  the  charge 
of  the  court  it  will  be  presumed  that  all  of 
the  issues  were  fully  and  fairly  submitted 
to  the  jury;  and  the  evidence  as  a  whole 
being  sufficient  to  support  the  flnding  of  the 
jury,  and  the  verdict  having  received  the 
approval  of  the  presiding  judge,  hia  discre- 
tion in  refusing  a  new  trial  will  not  be  dis- 
turbed. 

Judgment    affirmed.       All    the     Justices 
ooncus. 


024  OCL  857) 

WALKER  V.  HILLYBR. 
(Supreme  Court  of  Georgia.    Feb.  16,  1906.) 

1.  Estoppel  —  Rkpbesentatioivs  —  VAUDirr 

OF  Note. 

The  maker  of  a  note  tainted  with  U8ury» 
who,  after  its  maturity,  induces  another  to  pur- 
chase it,  representing  th&t  there  is  a  stated 
amount  due,  and  promising  to  pay  that  sum  at 
a  later  date,  is,  when  it  appears  that  the  pur- 
chaser acted  in  good  faith,  and  there  is  no  evi- 
dence showing  that  he  knew  of  the  usury, 
estopped  from  pleading  that  there  was  usury 
in  the  original  transaction. 

[Ed«  No^-e. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Estoppel,  §§  222-226;  vol.  47,  Cent 
Dig.    Usury,  $  259.] 


2b  Cebtiobabi— FoRic  of  JuDGHEirr. 

When  a  judgment  is  rendered  in  a  justlce^s 
court  against  husband  and  wife  on  a  joint  note, 
and  the  case  is  carried  by  certiorari  to  the 
superior  court,  and  the  defendant  in  certiorari 
agrees  that  the  judgment  against  the  wife  is 
erroneous  for  the  reason  that  her  contract  was 
one  of  suretyship,  the  judge  may  properly  sus- 
tain the  certiorari  as  to  the  wife  and  overrule 
it  as  to  the  husband. 

8.  BiiiLS    AND    Notes  —  Bvioencb  —  Suffi- 
ciency. 

The  evidence  authorized  the  verdict  against 
the  husband,  and  there  was  no  error  requiring 
the  grant  of  a  new  trial  as  to  him. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County; 
W.  M.  Henry,  Judge. 

'  Action  by  J.  F.  Hillyer  against  Caleb 
Walker  and  another.  There  was  judgment 
for  plaintiff,  and  defendants  bring  certiorari* 
which  was  sustained  as  to  defendant  Lula 
Walker,  and  dismissed  as  to  defendant  Caleb 
Walker,  who  brings  error.    Affirmed. 

Hillyer,  transferee,  brought  suit  upon  a 
promissory  note  for  $18  and  interest  against 
Caleb  Walker  and  Lula  Walker.  The  de- 
fendants filed  separate  pleas.  Lula  Walker 
set  up  that  she  signed  the  note  as  surety  for 
her  husband  and  did  not  receive  any  of  the 
money  obtained  on  it,  and  that  it  was  tainted 
with  usury.  Caleb  Walker  pleaded  usury, 
setting  up  that  he  obtained  $15  as  the  princi- 
pal sum,  and  paid  as  interest  from  July  to 
December,  1901,  $16.60;  further,  that  the 
plaintiff  became  the  owner  of  the  note  seven 
months  after  its  maturity,  and  hence  was  on 
notice  as  to  any  defense  the  makers  might 
have  against  the  payee.  It  was  admittea 
that  the  note  was  tainted  with  usury.  The 
amounts  paid  by  Caleb  Walker  were  disputed. 
Hillyer  became  the  owner  of  the  note  under 
the  following  circumstances:  Caleb  Walker 
requested  Hillyer  to  take  up  a  note,  which 
he  and  his  wife  jointly  owed,  secured  by  a 
mortgage  on  their  home,  to  one  Busbin. 
Walker  promised  to  labor  on  Hillyer's  farm 
in  payment  of  the  note.  Hillyer  told  Walker 
to  find  out  the  exact  amount  due,  and  let 
him  know.  Walker  reported  that  $18  was  due, 
and  Hillyer  told  him  if  the  papers  were  all 
right  he  would  take  up  the  note.  Hillyer 
paid  Busbin  $18,  and  had  the  note  trans- 
ferred to  him,  without  recourse.  Caleb 
Walker  failed  to  do  any  work  for  Hillyer,  as 
promised,  and  suit  was  brought  upon  the  note. 
The  case  was  tried  before  a  jury  in  a  justice's 
court,  who  found  for  the  plaintiff  $17.25  prin- 
cipal, and  $4.18  interest  A  petition  for 
certiorari  was  sued  out  by  both  defendants, 
which  set  out  the  foregoing  facts.  After  a 
hearing  the  certiorari,  by  consent  of  the  de- 
f aidant  in  certiorari,  was  sustained  as  to 
Lula  Walker.  As  to  Caleb  Walker  it  was 
dismissed,  and  judgment  rendered  against 
him.  To  this  judgment,  Caleb  Walker  ex- 
cepted. 

Henry  Walker,  for  plaintiff  In  error.  J. 
F.  Hillyer,  pro  se. 
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OOBB,  P.  J.  (after  stating  the  foregoing 
facts).  The  plaintiff  in  the  suit  upon  the 
note  was  induced  to  take  up  the  note  by 
the  defendant  after  its  maturity,  and,  when 
suit  upon  the  note  was  brought,  the  defend- 
ant plead  usury  in  the  original  transaction. 
It  does  not  appear  that  the  plaintiff  knew 
of  the  usury  when  he  bought  the  note. 
Would  the  silence  of  the  defendant  as  to 
the  existence  of  usury,  when  the  note  had 
been  bought  by  the  plaintiff  at  his  solicita- 
tion, work  an  estoppel  against  the  plea  of 
usury?  In  Henry  v.  McAllister,  99  Ga.  657, 
26  S.  B.  469,  the  rule  was  laid  down:  *'One 
who  makes  a  usurious  note  and  secures  its 
payment  by  executing  a  deed  to  realty,  th^ 
usury  not  appearing  upon  the  face  of  the 
papers,  is,  as  against  another  whom  he  in- 
duces to  purchase  the  note  by  representing 
that  it  and  the  deed  'are  valid  and  all  righlf 
(the  purchase  being  made  in  good  faith  and 
in  ignorance  of  the  usury),  estopped  from 
setting  up  the  usury  in  the  transaction." 

It  is  true,  that  in  the  present  case  the  de- 
fendant did  not  tell  the  plaintiff  in  words 
that  the  note  was  valid  and  all  right,  but 
his  silence  as  to  anything  which  would  im- 
pair its  validity  amounted^  under  the  cir- 
cumstances, to  such  an  assurance.  The  facts 
In  the  case  of  Campbell  v.  Morgan,  111  Oa. 
204,  36  S.  E.  621,  are  perhaps  more  similar 
to  the  one  under  consideration,  and  in  that 
case  it  was  said:  "When  the  note  fell  due^ 
plaintiff  tried  to  get  Morgan  to  pay  them 
off,  and  Morgan's  reply  was  a  request  that 
plaintiff  pay  them  off  as  they  matured,  and 
that  he  would  reimburse  plaintiff  for  his  ex- 
penses in  so  doing.  This  conduct  on  the  part 
of  the  maker  clearly  estops  him  from  im- 
peaching the  validity  of  his  title  on  the 
ground  of  usury.  To  allow  such  a  defense 
would  be  giving  the  debtor  the  privilege  of 
taking  advantage  of  his  own  fraud  perper- 
trated  upon  his  creditor."  The  court  below 
was  right  in  overruling  the  certiorari  as  to 
Caleb  Walker. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(124  Oa.  832) 

GARLAND  v.  STATE. 
(Supreme  Ck>urt  of  Georgia.    Feb.  16,   1906.) 

1.  HOiaOIDE— iNSTBUCnONS. 

Where  there  is  nothing  in  the  evidence  to 
show  that  the  law  of  voluntary  manslaagfiter 
is  involved  in  the  case,  it  is  proper  for  the 
Judge  to  omit  it  from  his  charge. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  26^ 
Gent  Dig.  Homicide,  |§  652,  655.] 

2.  Cbiminal  Law— Instbuctions. 

Where,  on  the  trial  of  one  <Lccused  of 
murder,  the  conrt  erroneously  states  to  the  jury 
that  the  accused  admits  that  the  deceased  came 
to  her  death  by  being  shot  by  a  pistol  in  his 
hands,  thereby  excluding  one  theory  of  defense 
presented  by  the  prisoner's  statement,  error  is 
committed  requiring  the  grant  of  a  new  triaL 
And  this  is  true,  notwithstanding  the  fact  that 
the  court  may  have  intimated  to  the  jury  in 
other  portions  of  the  charge  that  the  defendant 


did  not  admit  that  the  deceased  came  to  her 
death  at  his  hands. 

[Eid.  Note. — For  cases  in  point,  see  v<^  14, 
CJent.  Dig.  Oiminal  Law,  (  1994.] 

8.  Sams— Gbbdibilitt  of  Witnesses. 

In  instructing  the  jurv  as  to  the  credibility 
of  witnesses  who  have  willfully  sworn  falsely 
in  a  material  particular,  it  is  the  better  practice 
for  the  court  to  instruct  the  jury  that  their 
testimony  is  to  be  entirely  rejected,  unless  cor- 
roborated in  the  legal  manner,  instead  of  simply 
instructing  that  such  testimony  is  to  be  re- 
jected unless  corroborated. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Jasper  Cknm- 
ty;  H.  G.  Lewis,  Judge. 

Gene  Garland  was  convicted  of  murder, 
and  brings  error.    Reversed. 

Green  F.  Johnson,  for  plaintiff  In  error. 
Jos.  E.  Pottle,  Sol.  Gen.,  and  Jna  a  Hart, 
Atty.  Gen,,  for  the  state. 

BECTK,  J.  The  evidoice  for  the  state  was 
In  substance  as  follows:  The  defendant 
came  to  the  house  of  one  Mary  Lizzie  Jordan, 
where  the  deceased  was  staying,  and  calling 
deceased  from  her  room,  after  a  few  words 
with  her,  shot  her  down  in  cold  blood.  He 
was  standing  so  close  to  deceased  when  he 
shot  that  her  clothing  caught  fire  and  was 
considerably  burned.  He  shot  her  again  aft- 
er she  had  fallen.  At  this  juncture  Henry 
Jordan,  a  stepson  of  Mary  Lizzie,  rushed 
into  the  house  and  was  shot  In  the  hand  by 
the  defendant  Henry  grabbed  a  pistol  from 
a  trunk  in  the  house,  and  with  it  chased 
the  defendant  away,  shooting  at  him  as  he 
ran.  lliere  was  also  evidence  tending  to 
prove  that  the  accused  and  deceased  had 
quarreled,  and  that  on  the  day  before  the 
homicide  he  had  told  the  deceased's  aunt 
that  unless  she  (deceased)  "gave  him  satiLs- 
f action"  he  would  kill  her.  The  defendant's 
evidence  and  statement  were  to  the  effect  that 
there  had  been  some  animosity  between  him 
and  Henry  Jordan,  and  that  Jordan  had  in- 
timated that  he  was  ready  for  a  combat  with 
thedefendantatany  time;  that  the  accused  went 
to  the  house  where  the  killing  was  done  and 
asked  Mary  Lizzie  for  a  drink  of  water,  and 
while  she  was  gone  to  get  it  for  him,  he, 
being  in  the  act  of  stooping  over  an  open 
fireplace,  lighting  a  cigarette,  was  cursed  by 
Henry  Jordan,  who  then  appeareia,  and  his 
life  was  threatened.  "I  jumped  and  stum- 
bled back  in  the  comer,"  the  defendant  said, 
*'and  he  shot,  and  I  got  my  pistol  out  of  my 
belt  and  shot  at  him  four  times,  and  when  I 
started  shooting  there  was  so  much  smoke 
betweeu  us  I  could  not  see  [deceased].  If 
she  got  hit,  she  must  nave  been  trying  to  get 
out  of  the  way  and  got  shot"  Witnesses  for 
the  state  denied  that  there  existed  any  ill  will 
between  Jordan  and  defendant,  while  the 
defendant  denied  that  he  had  ever  threat- 
ened to  kill  the  deceased.  It  is  uncontra- 
dicted that  the  deceased's  cloth^  were  burn- 
ed; that  Jordan  was  shot  in  the  hand,  and 
that  Jordan  pursued  the  defendant  out  oil 
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the  boose  and  for  some  distance,  shootinff 
at  him  the  while.  Upon  being  oonvicted  of 
murder,  with  a  recommendation  that  he  be 
Imprisoned  for  life,  the  defendant  made  a 
motion  for  a  new  trial  npon  the  grounds,  as 
well  as  npon  others  which  we  will  take  up 
seriatim. 

1.  We  will  first  dispose  of  those  grounds 
of  the  amended  motion  which  complain  of 
the  failure  of  the  court  to  charge  the  law  of 
voluntary  manslaughter.  This  was  not  error. 
The  evidence  for  the  state,  If  credible,  show- 
ed that  the  accused  was  guilty  of  murder, 
while  the  testimony  In  his  behalf,  and  his 
statement  made  a  case  of  justifiable  homi- 
cide. It  has  been  repeatedly  ruled  that,  un- 
der such  state  of  facts,  an  omission  by  the 
court  to  include  in  its  charge  the  law  of 
Yoluntary  manslaughter  Is  proper.  See  Greer 
V.  State  (Ga.)  52  S.  E3.  884;  Waller  v.  State, 
110  Ga.  260,  34  S.  B.  212. 

2.  It  is  complained  in  one  of  the  grounds 
of  the  motion  that  the  court  erroneously 
stated  the  contention  of  the  accused.  The 
court  said:  "It  is  the  contention  of  the  de- 
fendant in  this  case  that  what  he  did  on 
that  occasion  was  justifiable;  •  •  •  that 
while  he  went  to  the  house  where  this  per- 
son was,  he  was  assaulted  by  one  Henry 
Jordan  •  •  •  with  a  pistol  and  fired  up- 
on without  any  justification  or  mitigation, 
and  that  acting  in  self-defense  to  protect  his  own 
\lfe  or  to  prevent  a  felony  that  was  about  to 
be  perpetrated  upon  him,  and  •  •  •  act- 
ing under  the  fears  of  a  reasonable  man 
*  *  *  he  fired  at  his  assailant,  and  that  this 
shot  took  effect  upon  another  person,  that 
woman  named  in  the  indictment,  and  took 
her  life,  and  that  he  was  justifiable  In  this 
act"  This  charge  virtually  tells  the  jury 
that  the  accused  admits  that  the  deceased 
came  to  her  death  at  his  hands,  and  takes 
from  the  jury  the  determination  of  the  ques- 
tion as  to  whether  this  was  a  fact  or  not 
The  accused  said  he  did  not  see  the  deceased 
during  the  duel  between  Jordan  and  himself, 
and  that  "if  she  got  hit,  she  must  have  been 
trying  to  get  out  of  the  way  and  got  shot" 
If  the  jury  believed  the  statement  of  the  de- 
fendant, as  they  had  a  right  to  do  in  prefer- 
ence to  all  other  evidence,  they  could  have 
believed  that  In  this  affray  between  Jordan 
and  the  accused,  the  woman  was  shot  by 
Jordan^  had  the  court  not  instructed  them 
that  the  defendant  admitted  that  it  was  his 
shots  that  caused  her  death.  And  by  taking 
from  the  consideration  of  the  jury  the  theory 
that  the  deceased  came  to  her  death  at  the 
hands  of  Jordan,  the  court  deprived  the  de- 
fendant of  a  valuable  right  It  is  true  that 
the  jury  could  have  rejected  this  theory;  but 
that  does  not  alter  the  case.  When  the 
court  undertook  to  state  to  the  jury  the  con- 


tention of  the  defendant,  the  latter  had  the 
right  to  have  it  submitted  to  them  correctly, 
and  when  the  court  deprived  him  of  this 
right,  reversible  error  was  conmiitted.  Nor 
is  the  error  corrected  by  other  portions  of 
the  charge  where  the  court  used  such  lan- 
guage as:  "The  defendant  says  that  he  did 
not  shoot  the  deceased  (If  he  shot  her  at  all) 
with  malice."  "If  you  should  conclude  that 
the  deceased  came  to  her  death  from  a  pistol 
In  the  hands  of  the  defendant,"  etc  See 
Brush  Electric  Ck>.  v.  Wells,  103  Ga.  612, 
30  S.  B.  633;  Western  &  Atlantic  R  Go.  v. 
Clark,  117  Ga.  648,  44  S.  B.  1;  Morris  v. 
Warlick,  118  Ga.  421,  46  S.  B.  407.  It  may 
be  contended  that  the  instruction  complain- 
ed of  was  not  harmful  to  the  accused,  erro- 
neous though  it  be,  for  the  reason  that  If  the 
jury  believed  the  defendant's  statement,  he 
was  justifiable  in  shooting  at  Jordan,  and 
if  in  shooting  at  Jordan,  he  killed  the  de- 
ceased, the  homicide  would  have  been  justi- 
fiable. This  contention  Is  successfully  over- 
come by  calling  attention  to  the  fact  that  the 
jury  may  believe  any  part  of  a  defendant's 
statement  and* reject  any  part  If  they  be- 
lieved that  the  defendant  in  this  case  did  not 
see  the  deceased,  and  did  not  believe  that  he 
shot  at  Jordan  in  self-defense,  believing  in- 
stead that  the  accused  precipitated  the  duel 
by  making  an  assault  upon  Jordan,  had  the 
court  not  Instructed  them  that  the  accused 
admitted  killing  the  deceased,  they  still 
would  have  had  to  determine  whether  the 
deceased  was  shot  by  Jordan  or  by  the  ac- 
cused. We  therefore  feel  constrained  to 
hold  that  the  court  below  should  not  have  so 
stated  the  defendant's  contention,  and  that 
a  new  trial  should  have  been  granted  upon 
this  ground. 

3.  Another  ground  of  the  motion  complains 
that  the  court  erred  in  charging  the  jury  as 
follows:  "If  a  witness  swears  willfully, 
knowingly,  and  absolutely  false  on  a  material 
matter,  the  testimony  ought  to  be  rejected, 
unless  corroborated  by  facts  and  circum- 
stances in  the  case,  or  other  credible  evi- 
dence"— the  error  being  that  it  omitted  the 
word  "entirely"  after  the  word  "rejected," 
and  thus  was  subject  to  the  construction  that 
only  upon  the  specific  matter  about  which 
he  willfully  swears  falsely  should  his  testi- 
mony not  be  considered,  when  under  the  law 
his  entire  testimony  should  be  rejected.  While 
this  charge  may  not  constitute  reversible 
error  here,  it  Is  Inaccurate,  and  the  better 
practice  would  have  been  to  have  included 
the  word  "entirely,"  in  order  that  the  instruc- 
tion might  more  clearly  conform  to  the 
statute.    Civil  Code  1896,  §  6296. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  ATKINSON,  J.,  not  presiding. 
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BERRY  T.  STATE. 

(Supreme  Court   of  Georgia*    Feb.   15,   1906.) 
Indictment— Misjoinder  of  Offenses. 

An  indictment  which  charges  one  ^  with 
breaking  and  entering  a  railroad  car  with  intent 
to  steal  the  goods,  wares,  and  freight  therein 
contained,  and.  after  so  breaking  and  entering, 
stealing  therefrom  certain  articles  of  value, 
does  not  contain  a  misjoinder  of  two  offenses  in 
one  count. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bibb  CJoimty; 
W.  H.  B'elton,  Jr.,  Judge. 

Wade  Berry  was  convicted  of  breaking  and 
entering  a  railroad  car,  and  brings  error. 
Affirmed. 

Wade  Berry  was  arraigned  upon  an  In- 
dictment which  charged  that  he  "did  break 
and  enter  a  railroad  car  of  the  Central  of 
Georgia  Railway  Company  with  the  Intent  to 
steal  the  goods,  wares,  and  freight  therein 
contained,  and  after  so  breaking  and  enter- 
ing did  steal  therefrom  one  hand  satchrf  of 
the  value  of  $12,"  etc.  The  accused  filed  a 
special  demurrer  to  the  indictment  upon  the 
ground  that  in  one  and  the'  same  count  It 
sought  to  charge  him  with  two  oflPenses: 
First,  that  he  broke  and  entered  a  railroad 
car  with  intent  to  steal  therefrom;  and, 
second,  that  he  did  steal  therefrom  certain 
named  articles.  This  demurrer  was  over- 
ruled. The  accused  thereupon  filed  a  written 
motion  to  require  the  state  to  elect  upon 
which  of  the  two  alleged  offenses  it  would 
proceed  against  him,  and  this  motion  was 
overruled.  To  these  rulings  the  accused  ex- 
cepted. 

R.  S.  Wimberly  and  E.  W.  Maynard,  for 
plaintiff  in  error.  Wm.  Branson,  Sol.  Gen., 
for  the  State. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  The  indictment  was  framed  under 
section  184  of  the  Penal  Code  of  1895,  which 
is  In  the  following  language:  "Any  person 
who  shall  break  and  enter  any  railroad  car 
with  intent  to  steal  any  goods,  wares,  freight 
or  other  thing  of  value  being  therein,  or  who 
shall,  after  breaking,  steal  therefrom  any 
goods,  freight  or  other  thing  of  value  being 
therein,  shall  be  punished  by  confinement  in 
the  penitentiary  for  not  less  than  one  nor 
more  than  five  years."  This  section  em- 
braces two  offenses.  The  one  is  committed 
where  the  railroad  car  Is  broken  and  entered 
with  intent  to  steal,  although  that  intent 
may  not  be  carried  into  effect,  and  the  other 
is  where  there  has  been  a  breaking  and  enter- 
ing of  the  car,  and  an  actual  stealing  there- 
from. The  Indictment  charging  the  first  of- 
fense must  allege  that  the  breaking  and 
entering  was  with  the  intent  to  steal,  and 
this  intent  to  steal  may  be  alleged  by  an  aver- 
ment that,  after  breaking  and  entering,  the 
accused  did  steal.  Properly  construed,  the 
indictment  under  consideration  Is  of  this  char- 
acter.   It  charges  the  breaking  and  entering 


of  the  car,  and,  after  breaking  and  entering, 
the  stealing  therefrom.  The  averment  as  to 
the  stealing  from  the  car  was  evidently  not 
intended  by  the  pleader  to  charge  a  distinct 
offense,  but  simply  to  illustrate  the  intent  of 
the  accused  at  the  time  of  breaking  and  enter- 
ing. When  the  indictment  is  so  construed,  it 
does  not  charge  two  offenses.  The  case  is  very 
similar  to  an  indictment  for  burglary,  which 
charges  the  breaking  and  entering  with  in- 
tent to  steal,  and  then,  illustrative  of  the  in- 
tent, charges  that  after  the  breaking  and 
entering  a  larceny  was  committed.  See,  in 
this  connection,  Houser  v.  State,  58  Ga.  78; 
Stokes  V.  State,  84  Ga.  258.  10  S.  E.  740. 
In  Williams  v.  State,  60  Ga.  88,  the  ruling 
was  simply  that  a  misjoinder  of  counts  in  an 
indictment  would  not  be  a  good  ground  for  a 
motion  in  arrest  of  Judgment  It  Is  true 
that  Mr.  Chief  Justice  Warner  in  that  case 
took  occasion  to  say  that  the  indictment  un- 
der consideration  would  have  been  held  bad 
on  special  demurrer,  but  no  such  question  was 
directly  involved  in  the  case,  and  what  was 
said  on  the  subject  Is  therefore  not  binding  as 
authority.  The  indictment  is  not  set  out  in 
the  report  of  the  case,  and  it  may  be  the 
larceny  was  so  charged  as  to  make  it  a  com- 
plete offense — ^not  merely  an  averment  as  to 
intent.  If,  however,  the  indictment  did  al- 
lege the  larceny  simply  as  an  averment  of 
intent,  the  remarks  by  the  learned  Chief 
Justice  as  to  the  Invalidity  of  the  indictment 
are  in  conflict  with  direct  rulings  of  the 
court  upon  the  subject  of  the  sufficiency  of  an 
indictment  for  burglary.  As  the  indictment 
did  not  charge  two  offenses,  of  course  there 
was  nothing  in  the  motion  to  require  the 
state  to  elect  upon  which  count  it  would  rely. 
There  was  no  error  in  either  of  the  ralings 
complained  of. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(m  Oa.  822) 
CULVER  V.  STATE. 
(Supreme   Court  of  Georgia.    Feb.   15,   1906.) 

1.  Criminal   Law  — Good   Chabacteb  —  In- 
structions. 

Upon  the  trial  of  one  charged  with  receiv- 
ing stolen  goods  from  another,  knowing  them 
to  have  been  stolen,  the  character  of  the  defend- 
ant, if  put  in  issue  by  -him,  is  entitled  to  be 
considered  with  all  the  evidence  as  tending  to 
•cast  light  upon  his  guilt  or  innocence.  In  this 
case  there  is  no  material  dispute  as  to  facts,  but 
the  question  is  one  of  inf en'nice  to  be  drawn 
from  undisputed  facts.  Accordingly  a  charge 
restricting  the  application  of  the  effect  of  good 
character  to  the  question  as  to  whether  "the 
evidence  is  all  false  or  the  witnesses  mistaken" 
is  erroneous,  because  it  fails  to  charge  upon  the 
real  issue. 

[Ed.   Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §§  183S-1845.] 

2.  Same— Failure  to  iNSTRUCfT. 

In  this  case  it  does  not  appear  that  any 
harm  was  done  the  defendant  by  the  omission  of 
the  court  to  give  in  charge  to  the  jury  the  law 
relating  to  the  prisoner's  statement;  and,  ther« 
being  no  request  to  charge  upon  that  snbiect, 
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the  omission  is  not  sufficient  cause  for  the  grant 
of  a  new  trial. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
(Jent.  Dig.  Criminal  Law,  M  1996,  1999;  vol. 
15,  Cent.  Dig.  Crimhial  Law,  S§  3164,  3165.] 

8.  Same— AppEAii— Review. 

A  new  trial  being  ordered  for  the  reason 
stated  in  the  first  heaonote,  the  general  ground 
that  the  verdict  is  without  evidence  to  support 
it  will  not  be  considered. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sparta;  F.  Lu 
Little,  Judge. 

Algia  Culler  was  convicted  of  receiving 
stolen  goodB,  and  brings  error.    Reversed. 

The  evidence  In  this  case  shows  that  one 
Harrison  was  the  keeper  of  a  livery  stable 
and  had  working  for  him  two  servants. 
Johnnie  Pinkston  and  Dave  Hawkins;  that 
a  set  of  harness  was  stolen  from  Harrison 
by  Dave  Hawkins,  and  that  Hawkins  had 
been  convicted  of  the  larceny;  that  on  the 
day  of  the  larceny  the  defendant  went  to 
the  livery  stable  of  Harrison,  during  Harri- 
son's absence,  to  buy  a  set  of  hamesa  He 
offered  at  first  to  bny  from  Finkston,  offer- 
ing him  the  price  of  $6  for  the  harness, 
and  Pinkston  In  turn  telephoned  to  Harri- 
son, reporting  the  offer  ieuid  asking  for  direc-* 
tion&  He  was  advised  by  Harrison  to  sell 
for  $12.50,  but  nothing  less,  whereupon  the 
defendant  declined  to  take  them  at  that 
price.  He  again  offered  Pinkston  $6.  Pinks- 
ton then  told  him  that  he  had  not  the  author- 
ity to  sell  at  less  than  $12.50,  and  that  the 
defendant  would  have  to  see  Harrison  him- 
self, if  he  wanted  it  at  a  less  price.  Dave 
Hawkins  was  present  during  this  conversa- 
tion. It  also  appears  that  soon  after  this 
Harrison  came  to  the  stable,  but  that  the 
defendant  said  nothing  to  him  about  the  har- 
ness. Later  during  the  day,  and  while  Pinks- 
ton and  Harrison  had  gone  to  dinner,  the 
defendant  made  an  offer  of  $5  for  the  har- 
ness to  the  other  servant,  Dave  Hawkins, 
who  at  that  price  delivered  it  to  the  defend- 
ant; $2  being  payable  in  cash,  and  the  re- 
maining $3  at  a  later  date.  The  defendant 
then  took  the  harness  from  the  stable,  in 
the  daytime,  in  a  bag,  and  carried  it  some 
distance  along  the  street,  and  harnessed  his 
mole  with  it,  and  drove  some  distance  in 
the  country.  Dave  Hawkins  did  not  have 
authority  to  sell  the  harness,  nor  did  he  re- 
port the  alleged  sale  to  Harrison  or  account 
to  him  for  the  money,  but,  on  the  contrary, 
concealed  the  fact  from  him,  and  several 
days  afterwards,  when  the  harness  was  miss- 
ing, denied  any  knowledge  of  its  whereabouts. 
Some  days  after  the  harness  was  missed, 
Harrison  found  it  in  the  possession  of  the 
defendant,  who  told  him  he  had  bought  it 
from  Hawkins  on  the  terms  already  stated. 
Among  other  things,  the  judge  charged  the 
jury  as  follows:  "Grentlemen  of  the  jury,  I 
charge  you,  further,  that  whatever  may  be 
the  testimony,  and  however  it  may  appear 
to  you,  if  the  character  of  the  accused  has 


been  shown  to  you  to  be  so  good  as  to  cre- 
ate a  doubt  in  your  minds  and  lead  you 
to  believe,  in  view  of  the  improbability  that 
a  man  of  his  character  would  be  guilty  of 
the  offense  charged,  that  the  other  evidence 
in  the  case  is  all  false,  or  the  witnesses 
mistaken,  it  would  be  your  duty  in  this  case 
to  acquit  the  defendant  If  you  do  not 
believe  that  he  has  been  shown  to  be  of  such 
character  that  it  would  be  improbable  or 
impossible  for  him  to  commit  that  offense, 
and  if  you  do  not  believe  that  the  other  tes- 
timony in  the  case  is  false,  or  that  the  wit- 
nesses are  mistaken,  and  believe  that  the 
evidence  is  sufficient  to  convict  under  the 
niles  I  have  given  you,  why,  then,  the  rule 
I  have  just  laid  down  does  not  apply" — 
which  charge  was  objected  to  for  the  reason 
that  it  was  "conflicting,  misleading,"  etc. 

R.  H.  Lewis,  for  plaintiff  in  error.    R.  W. 
Moore.  Sol.,  for  the  State. 

ATKINSON,  J.  1.  This  case  turns  upon 
the  question  of  Intent  Between  the  witnesses 
and  the  statement  of  the  accused  there  Is 
hardly  a  dispute.  The  evidence  touching  the 
bona  fides  of  the  defendant  in  purchasing 
from  Hawkins  is  susceptible  of  two  construc- 
tions— one  in  favor  of  innocence,  and  the 
other  of  guilt  In  passing  upon  this  question 
the  good  character  of  the  accused  is  manifest- 
ly material.  The  charge  complained  of  deals 
with  the  subject  in  such  way  as  to  avoid 
the  application  of  the  rule  to  the  vital  ques- 
tion at  issue.  The  jury  is  Instructed,  in 
effect,  that  if  they  believe  the  character  of 
the  accused  is  sufficiently  good  to  justify 
them  in  the  belief  "that  the  other  evidence 
in  the  case  is  all  false  or  the  witnesses  mis- 
taken," it  will  be  their  duty  to  acquit  That 
charge  misses  the  Issue.  The  question  is  not 
whether  the  other  evidence  is  false  or  the 
witnesses  mistaken,  but  how  should  the  evi- 
dence which  is  introduced  be  construed,  and 
what  conclusion  should  the  jury  draw  from 
those  facts?  The  charge  of  the  court  should 
have  dealt  with  this  question,  and  the  jury 
should  have  been  instructed  that  it  was 
their  duty,  In  connection  with  the  other 
evidence  In  the  case,  to  take  Into  considera- 
tion all  of  the  evidence  bearing  upon  the  de- 
fendant's character,  with  a  view  of  constru- 
ing his  conduct  and  ascertaining  whether 
or  not,  under  the  facts  as  proven,  his  motives 
were  honest,  and  whether  or  not  he  acted 
in  good  faith  in  making  the  purchase  from 
Hawkins;  and,  if  they  thought  his  character 
sufficiently  good,  they  could  deal  with  it 
as  a  substantive  fact,  capable  either  of  rais- 
ing a  reasonable  doubt  as  to  his  guilt  or 
establishing  his  innocence,  and  that  his  ac- 
quittal should  result  from  either  of  those 
conclusions.  This  being  a  close  case,  and 
inasmuch  as  the  court  restricted  the  jury  In 
the  manner  above  specified,',  a  new  trial 
should  have  been  granted. 

2.  The  ruling  expressed  by  the  second  head- 
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note  rests  upon  the  theory  that  no  harm  was 
done  to  the  defendant  by  the  failure  of  the 
conrt  to  give  in  charge  to  the  jury  the  law 
touching  the  prisoner's  statement  If  the 
omission  was  harmful,  it  is  well  settled 
that  the  court  should  have  charged  upon  the 
subject,  without  any  written  request  so  to 
do.  If  it  was  not  harmful,  it  is  also  well 
settled  that,  in  the  absence  of  a  request,  the 
omission  to  charge  would  not  be  good 
cause  for  the'^ant  of  a  new  trial.  Doster 
v.  State,  98  Ga.  43,  18  &  B.  997;  Barfleld 
v.  State,  105  Ga.  491,  30  a  B.  743,  and 
cases  therein  cited.  So  it  remains  only  to 
be  determined  whether  or  not  the  omission 
of  the  court  complained  of  was  harmful  to 
the  defendant  This  question  is  settled  in 
the  negative  by  the  language  of  the  state- 
ment By  its  own  terms,  the  statement  is 
not  in  material  conflict  with  any  evidoice 
offered  against  the  accused,  but,  on  the  con- 
trary, in  so  far  as  it  goes,  is  almost  identical 
with  the  facts  testified  against  him,  and 
does  not  explain  anything  pointing  to  his 
guilt  It  follows,  therefore,  that  the  court 
did  not  err  in  refusing  to  grant  a  new  trial 
upon  that  ground. 

Judgment  reversed.    All  the  Justices  con- 
cur. 
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(Supreme  Court  of  Georgia.    Feb.   15,   1906.) 

Obiminal  Law  —  Bhx  of  Exceptions  —  As- 
signment OF  Ebsob. 

A  bill  of  exceptions  which  contains  no  as- 
signment of  error  whatever  presents  no  question 
for  determination,  and  its  dismissal  cannot  be 
prevented  by  a  proposed  amendment  assigning 
error  for  the  first  time  in  this  court 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Bobt 
Hodges,   Judge. 

Pearl  Winn  was  convicted  of  assault,  and 
brings  error.    Dismissed. 

M.  W.  Harris  and  J.  P.  Urquhart  for 
plaintiff  in  error.  Wm.  Brunson,  Sol.  Gen., 
for  the  State. 

EVANS,  J.  The  bill  of  exceptions  recites 
that  the  defendant  was  tried  for  the  offense 
of  assault  and  battery  in  the  city  court  of 
Macon,  and  was  convicted  by  the  jury;  that 
a  motion  for  a  new  trial  was  made,  and  an 
approved  brief  of  the  evidence  was  duly  filed; 
and  that  the  motion  for  a  new  trial  was 
amended.  The  bill  of  exceptions  then  con- 
tinues: "Said  motion  for  a  new  trial  was 
then  and  there  heard  and  argued,  and  on 
said  date  he  [the  judge]  passed  an  order 
denying  and  overruling  said  original  and 
amended  motion  upon  each  and  every  ground 
thereof.  Now  comes  the  defendant  in  said 
case,  Pearl  Winn,  who  was  the  movant  in 
Bald  motion,  and  who  Is  now  plaintiff  in  error, 
and,  in  order  to  carry  said  case  to  the  Su- 
preme Court  by  Mil  of  exceptions,  specifies  the 


)  following  portions  of  the  reccwd  as  material 
I  in  the  case  to  a  clear  understanding  of  the 
errors  complained  of.**  Then  follow  certain 
specifications  of  the  record,  and  the  bill  of  ex- 
ceptions closes  with  the  prayer  that  it  "be 
approved  as  true  and  correct,  and  be  certified 
to  according  to  law,  and  that  the  clerk  of  tbe 
court  be  required  to  make  out  a  complete 
copy  of  such  parts  of  the  record  as  are  in 
this  bill  of  exceptions  specified,  and  to  cer- 
tify the  same  as  such,  and  togetiier  with  this 
bill  of  exceptions  transmit  the  same  to  tlie 
present  term  of  the  Supreme  Court,  ttiat  the 
errors  alleged  to  have  been  committed  may  be 
considered  and  corrected."  The  plaintiff  in 
error  moved  in  this  court  to  amend  the  bill 
of  exceptions  by  assigning  error  on  the  over- 
ruling of  the  motion  for  a  new  trial,  because, 
as  he  insists,  each  and  every  ground  of  the 
original  and  amended  motion  should  have 
been  sustained  for  the  reasons  therein  set 
forth. 

The  bill  of  exceptions  utterly  falls  to  make 
any  assignment  of  error.  Williams  v.  Au- 
gusta Southern  B.  Co.,  08  Ga.  392,  25  S.  B. 
557.  When  a  bill  of  exceptions  contains  no 
assignment  of  error,  the  uniform  practice  has 
been  to  dismiss  the  writ  of  error.  Goneke  v. 
Garrett,  6  Ga.  119;  Anderson  v.  Baker,  58 
Ga.  604;  Sewell  v.  Conkle,  64  Ga.  436;  Clark 
V.  State,  68  Ga.  784;  Dismukes  v.  Bainbridge 
State  Bank,  99  Ga.  179,  25  S.  E.  181;  Case  v. 
Brotherton,  105  Ga.  510,  31  S.  B.  174;  Gnn- 
ter  V.  Smith,  113  Ga.  19,  38  S.  B.  374;  Jack- 
son V.  Fitzpatrick,  114  Ga.  364,  40  S.  B.  234; 
Atlantic  E.  Co.  v.  Penny,  119  Ga.  479,  46  S. 
B.  665;  Citizens'  Banking  Co.  v.  Paris,  119 
Ga.  518,  46  S.  B.  638;  Newberry  v.  Tenant 
121  Ga.  561,  49  S.  B.  621;  Williams  v.  R.  Co., 
supra.  Counsel  for  the  plaintiff  in  error 
seeks  to  avoid  this  effect  by  offering  an 
amendment,  for  the  first  time  in  this  court 
assigning  error,  and  relies  upon  section  6570 
of  the  Civil  Code,,  of  1895,  which  provides 
that  no  writ  of  error  shall  be  dismissed  when, 
"by  an  amendment  to  the  bill  of  exceptions, 
•  •  •  any  imperfection  or  omission  of 
necessary  and  proper  allegations  could  be  cor- 
rected from  the  record  in  the  case."  Amend- 
ments' allowable  under  this  section  are,  by  its 
own  terms,  confined  to  such  imperfections  or 
omissions  of  necessary  and  proper  allegations 
as  can  be  cured  by  or  supplied  from  the  tran- 
script of  the  record.  Jones  v.  Gill,  121  Ga. 
93,  48  S.  B.  688.  Under  this  section,  a  bill 
of  exceptions  may  be  amended  by  referring 
to  the  brief  of  the  evidence,  if  It  be  contained 
in  the  transcript  (Kelly  v.  McGehee,  67  Ga. 
364),  or  by  adding  additional  coplalntiffs  In 
error,  if  the  bill  of  exceptions  be  sued  out  by 
a  party  having  the  right  to  except  <Orr  v. 
Webb,  112  Ga.  806,  810,  88  S.  E.  98),  and  the 
record  discloses  that  they  might  properly 
have  been  joined  with  him  (Griffith's  Case, 
111  Ga.  551,  36  S.  H  859),  or  by  correcting  a 
recital  of  fact  made  in  the  bill  of  exceptions 
which  the  record  shows  is  erroneous  (PariES 
▼.  Johnson,  79  Ga.  567,  6  &  B.  243; 
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T.  aByme,  121  Ga.  616,  49  S.  B.  685).  But 
a  bin  of  excepttona  which  does  not  specify 
any  error  Is  not  amendable^  as  was  pointed 
out  In  Turner  ▼.  Alezand^,  112  Ga.  820,  38 
&  B.  85,  in  which  case  section  6684  of  the 
Giyll  Oode,  of  1895  declaring  that  this  court 
"shall  not  decide  any  question  unless  it  is 
made  by  a  special  assignment  of  error  in  the 
bill  of  exceptions,"  was  construed  in  connec- 
tion with  section  6669,  which  provides  that 
the  Supreme  Oourt  shall  not  "dismiss  any 
case  for  any  want  of  technical  conformity 
to  the  statutes  or  rules  regulating  the  prac- 
tice In  carrying  cases  to  that  court,  where 
there  Is  enough  in  the  bill  of  exceptions  or 
transcript  of  record  presented,  or  both  to- 
gether, to  enable  the  court  to  ascertain  sub- 
stantially the  real  questions  in  the  case  which 
the  parties  se^  to  have  decided  therein." 
As  was  then  held,  where  there  has  been  any 
bona  fide  attempt  to  comply  with  the  statu- 
tory requirements  of  specifically  stating  in 
the  bill  of  exceptions  the  errors  of  which  the 
losing  party  wishes  to  make  complaint,  the 
writ  of  error  will  not  be  dismissed,  if  there 
be  any  assignment  of  error  which,  viewed  In 
the  light  of  the  record.  Is  sufficiently  certain 
and  definite  to  enable  this  court  to  ascer- 
tain substantially  the  real  question  or  ques- 
tions which  the  excepting  party  seeks  to  have 
decided.  But  it  is  obvious  that  a  total  dis- 
regard of  the  necessity  of  excepting  to  some 
adverse  ruling  or  judgment  Is  not  lightly  or 
flippantly  to  be  termed  a  mere  "want  of  tech- 
nical conformity"  to  a  mandatory  statute^ 
which  requires,  not  only  that  the  ruling  or 
Judgment  shall  be  unequivocally  excepted 
to,  but  that  the  real  or  supposed  error  com- 
mitted by  the  trial  court  shall  be  specflcally 
pointed  out  by  a  "special  assigimient  of  error 
in  the  bill  of  exceptions." 

A  bill  of  exceptions  In  which  the  complain- 
ing party  fails  to  except  to  anything  is  an 
anomaly,  if  It  can  be  dls^fied  by  being 
classed  as  anything  at  all.  If  life  could  be 
breathed  into  it,  after  it  had  been  transmitted 
to  this  court,  by  then  for  the  first  time  in- 
serting an  assignment  of  error,  for  a  much 
greater  reason  would  it  be  permissible  to  add 
new  and  distinct  assignments  of  error  to 
tboBe  specified  In  a  bill  of  exceptions  which 


la  such  in  fact  as  well  as  In  name.  Tet  this 
cannot  be  done,  directly  by  amendment  to  the 
bill  of  exceptions  (Ganahl  v.  Shore,  24  Ga. 
17),  nor  by  indirection,  under  the  guise  of 
amending  the  grounds  of  a  motion  for  a  .^ew 
trial  to  the  overruling  of  which  exception  is 
taken  (Miller  v.  State,  121  Ga.  135,  48  S.  B. 
904).  A  bill  of  exceptions  which  is  "so  ob- 
viously defective  and  incomplete  that  it  pre- 
sents no  question  which  this  court  can  in- 
telligently consider  and  pass  upon"  does  not 
in  any  sense  comply  with  the  practice  pre- 
scribed for  bringing  cases  to  this  court 
McCandless  v.  Rodgers,  99  Ga.  636,  26  S.  B. 
822.  If  it  contains  no  exertions  to  any 
judgment,  ruling,  or  decree,  it  is  lacking  In 
that  essential  which  gives  to  it  its  very 
name,  and  there  is  nothing  to  amend  by,  even 
were  amendment  in  the  Supreme  Gourt 
otherwise  than  from  the  transcript  of  the  rec- 
ord in  atay  case  permissible.  Total  disre- 
gard of  prescribed  rules  of  procedure  amounts 
to  something  more  than  a  "want  of  technical 
conformity"  thereto.  The  statutory  require- 
ment that  a  judgment  must,  as  s  condition 
precedent  to  its  being  brought  under  review 
before  the  Supreme  Oourt,  be  excepted  to  by 
the  party  dlssatisfled  therewith,  is  certainly 
as  important  and  as  imperative  as  the  re- 
quirements that  a  bill  of  exceptions  must  be 
signed  by  the  excepting  party  or  his  counsel, 
be  sued  out  in  the  name  of  a  party  to  the 
case  who  has  an  interest  in  setting  aside  the 
judgment,  and  that  an  entry  be  made  on  the 
bill  of  exceptions  showing  services  upon  or 
an  acknowledgment  of  service  by  all  parties 
interested  in  sustaining  the  judgment  Yet 
a  failure  to  observe  any  of  these  requirements 
is  fatal,  and  a  dismissal  of  the  writ  of  error 
cannot  be  evaded  by  any  proffered  amend- 
ment to  the  bill  of  exceptions.  See  (1)  Sum- 
ner V.  Sumner,  116  Ga.  798,  43  S.  B.  67;  (2) 
Swift  V.  Thomas,  101  Ga.  89.  28  S.  B.  618; 
(3)  Grow  V.  State,  111  Ga.  646,  36  S.  B.  86a 
Nor  can  any  defective  bill  of  exceptions  be 
completed,  after  it  reaches  this  court,  by  in- 
serting an  omitted  specification  of  a  portion 
of  the  record  (Pyne  v.  State,  113  Ga.  726, 
39  S.  B.  294),  since  the  law  does  not  so  au- 
thorize. 

Writ  of  error  dismissed.    All  the  Justices 
concur. 
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TAYLOR    V.    STATE. 
(Supreme   CJourt  of   Georgia.    Feb.   15,   1906.) 

Master  and  Servant  —  Labob  Contract- 
Breach— Swindling— Criminal  Prosecu- 
tion. 

The  evidence  upon  which  the  accused  was 
convicted  in  the  county  court  failed  to  sustain 
the  charge  made  in  the  accusation,  and  the 
judge  of  the  superior  court,  therefore,  erred  in 
not  sustaining  the  certiorari  upon  the  ground 
that  the  verdict  was  contrary  to  the  evidence 
and  to  law. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Wayne  Coun- 
ty; T.  A.  Parker,  Judge. 

E.  B.  Taylor  was  convicted  of  swindling, 
and  brings  error.    Reversed. 

E.  B.  Taylor  was  tried  by  a  Jury  In  the 
county  court  of  Wayne  county  under  an  ac- 
cusation preferred  against  him  by  Lucius 
Clark,  charging  him  with  the  offense  of 
cheating  and  swindling,  defined  by  the  act 
of  August  15,  1903  (Acts  1903,  p.  90).  The 
specific  charge  in  the  accusation  was  that 
the  accused,  in  the  county  of  Wayne,  on  the 
3d  day  of  September,  1905,  did  commit  the 
offense  of  cheating  and  swindling  by  con- 
tracting with  the  prosecutor  to  perform  "cer- 
tain services  of  labor  to  work  and  pull  a  crop 
of  tui*pentine  boxes  during  the  season  of  the 
year  1905,  In  the  county  aforesaid,  for  the 
sum  of  ten  dollars,  with  Intent  to  defraud 
and  procure  ten  dollars  in  United  States 
money,  of  the  value  of  $10,  and.  after  procur- 
ing said  ten  dollars  from  said  Lucius  Clark, 
intentionally  to  defraud  prosecutor,  refused 
to  do  and  perform  said  labor,  to  the  injury 
and  damage  of  the  said  Lucius  Clark  ten 
dollars";  and  that  the  accused  "refused  to 
perform  such  services  or  to  pay  [Clark]  back 
ten  dollars,  contrary  to  the  laws  of  this 
state,"  etc.  The  jury  returned  a  verdict 
finding  the  accused  guilty.  He  carried  the 
case  by  certiorari  to  the  superior  court, 
where  the  certiorari  was  dismissed,  to  which 
ruling  he  excepted, 

J.  R.  Thomas,  for  plaintiff  in  error.  Jno. 
W.  Bennett,  Sol.  Gen.,  for  the  State. 

FISH,  C.  J.  (after  stating  the  facts). 
The  certiorari  should  have  been  sustained, 
upon  the  ground  that  the  verdict  was  with- 
out evidence  to  support  It  The  contract 
shown  by  the  evidence  was  not  the  one 
alleged  in  the  accusation.  The  accusation 
was  headed:  "Georgia,  Wayne  County.  In 
the  County  Court  of  Said  County."  It  char- 
ged th»t,  on  the  3d  day  of  September,  1905, 
in  Wayne  county,  the  accused  did  "commit 
the  offense  of  cheating  and  swindling,  by  con- 
tracting with  the  said  Lucius  Clark  ♦  ♦  • 
to  work  and  pull  a  crop  of  turpentine  boxes 
during  the  season  of  the  year  of  1905,  in 
the  county  aforesaid,  for  the  sum  of  $10, 
.with  intent  to  defraud,"  etc.  From  the  an- 
swer of  the  county  judge  to  the  writ  of 
certiorari,  it  appears  that  Lucius  Clark,  the 
prosecutor,  and  the  only  witness  as  to  tlie 


making  of  the  contract,  testified:  •*He  was 
engaged  in  the  turpentine  business  in  Tatnall 
county,  Ga.,  and  •  •  •  on  or  about  the 
3d  of  September,  1905,"  the  accused  "con- 
tracted with  [him]  to  pull  a  crop  of  turpen- 
tine boxes."  Mr.  Durrance  was  "running"  a 
turpentine  business.  The  accused  "was  pul- 
ling some  boxes  there  at  Mr.  Durrance's 
turpentine  business  at  the  time  he  approach- 
ed witness  to  advance  him  ten  dollars,"  and 
he  stated  to  the  witness  that  Mr.  Durrance 
had  refused  to  advance  $10,  and  if  the  wit- 
ness "would  get  the  money  from  Mr.  Dur- 
rance and  give  it. to  him,  the  defendant,  to 
pay  his  account  in  Brunswick,  which  was 
for  rent,  •  *  ♦  he  would  come  back  and 
pull  boxes  for  him  until  he  had  paid  him 
for  his  ten  dollars."  The  witness  "did  go 
to  Mr.  Duri'ance  and  borrowed  a  check"  or 
draft  for  $10,  and  then  "went  to  Jesup, 
with  said  defendant,  and  there  in  Jesup, 
Wayne  county,  *  •  •  collected  said  check 
of  ten  dollars  and  •  ♦  "♦  then  and  there 
in  Jesup,  Wayne  county,  Georgia.  ♦  ♦  • 
had  an  understanding,  and  entered  into  the 
contract  *  *  ♦  again  with  said  defend- 
ant, upon  the  condition  that  he,  the  defend- 
ant, return  to  Tatnall  county  and  there  to 
pull  turpentine  boxes  for  the  prosecutor, 
Lucius  Clark,  until  he  paid  back  the  said 
ten  dollars."  The  defendant  was  to  retiuni 
back  from  Brunswick,  and  then  and  there 
to  complete  his  contract  of  labor  In  the 
turpentine  season  of  1905,  at  the  turpentine 
business  of  Mr.  Durrance,  in  Tatnall  county.'* 
It  will  be  seen  that  according  to  the  ac- 
cusation the  contract  which  the  accused 
entered  Into  with  the  prosecutor  was  that 
the  accused  would  "work  and  pull  a  crop 
of  turpentine  boxes  during  the  season  of  the 
year  1905,  in  the  county  aforesaid" — that  is, 
in  Wayne  county — "for  the  sum  of  ten  dol- 
lars," while,  according  to  the  evidence,  the 
contract  of  the  accused  was  not  "to  -work 
and  pull  a  crop  of  turpentine  boxes  during 
the  season  of  the  year  of  1905,"  in  Wayne 
county,  but  was  "to  return  to  Tatnall  county 
and  there  to  pull  turpentine  boxes  for  the 
prosecutor,  Lucius  Clark,  until  he  paid  back 
the  said  ten  dollars,"  which  the  prosecutor 
advanced  him.  In  the  one  case  the  contract 
was  to  be  performed  by  the  accused  In 
Wayne  county;  in  the  other.  It  was  to  be 
performed  by  him  in  Tatnall  county.  Ac- 
cording to  the  accusation,  the  duration  of 
the  contract  was  mea  ured  by  the  words 
"during  the  season  of  the  year  1905."  Ac- 
cording to  the  evidence  its  duration  was  to 
be  "until  [the  accused]  had  paid  back  the 
said  ten  dollars."  It  will  be  perceived  that 
unless  the  words  "during  the  season  of  the 
year  1905,"  as  used  in  the  accusation  in 
stating  the  contract,  be  construed  to  mean 
"throughout  the  course,  existence,  or  con  tin* 
uance  of  the  turpentine  season  of  the  year 
1905,"  the  accusation  would  be  fatally  de- 
fective, in  that  the  contract  alleged  therein 
would  be  so  vague,  indefinite,  and  uncertain, 
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as  to  the  period  of  service  contracted  for, 
as  to  be  void.  For,  if  these  words  be  con- 
strued to  mean  "at  some  period  in  the  tur- 
pentine season  of  the  year  1905,"  neither  the 
time  when  the  labor  was  to  begin  nor  the 
time  for  which  it  was  to  continue  could  be 
determined  from  the  contract.  Bven  if  the 
contract,  thus  construed,  could  be  held  to  be 
valid,  the  evidence  would  not  show  that  the 
accused  had  violated  it  at  the  time  when 
the  accusation  was  preferred  against  him, 
for  the  date  of  the  accusation  is  October  23, 
1905,  and  the  evidence  fails  to  show  that  the 
turpentine  season  of  the  year  1905  had  then 
expired.  Construing  these  words  in  the 
sense  first  above  indicated,  which  tends  to 
support  the  accusation,  and  is,  we  think, 
the  meaning  which  should  be  given  them  in 
the  connection  in  which  they  are  used,  the 
alleged  undertaking  on  the  part  of  the  accused 
was  "to  work  and  pull  a  crop  of  turpentine 
boxes"  during  the  continuance  of  the  turpen- 
tine season  of  1905,  while  his  undertaking, 
as  shown  by  the  evidence  upon  which  he 
was  convicted,  was  **to  pull  turpentine  boxes 
for  the  prosecutor,  Lucius  Clark,  until  he  had 
paid  back  the  said  ten  dollars/'  The  con- 
tract shown  by  the  evidence  is  clearly  not 
the  same  as  that  alleged  in  the  accusation, 
and  the  accused  could  not  be  lawfully  con- 
victed without  showing  that  he  had  entered 
into  the  contract  alleged  in  the  accusation. 
He  could  not  be  charged  with  having  entered 
into  one  contract  to  perform  certain  services, 
"with  Intent  to  procure  money  or  other  thing 
tf  value  thereby,  and  not  perform  the  service 
contracted  for,"  and  convicted  upon  proof 
that  he  had  entered  into  a  different  contract 
with  such  intent 

It  is  to  be  observed,  also,  that  the  con- 
tract as  stated  by  the  prosecutor  in'  his 
testimony  affords  no  means  by  which  to 
determine  how  much  labor,  measured  either 
in  time  or  in  amount,  the  accused  would 
have  to  perform  in  order  to  "pay  back"  to 
the  prosecutor  the  $10,  and  it  would  there- 
fore seem  that,  even  if  the  accusation  had 
stated  the  contract  as  it  was  stated  in  the 
testimony  of  the  prosecutor,  the  contract 
alleged  and  proved  would  be  too  indefinite 
and  uncertain  to  support  a  conviction  for 
the  offense  with  which  the  accused  was 
charged.  Wilson  v.  State  (Ga.)  52  S.  Ei.  82; 
Glenn  v.  State,  123  Ga.  585,  51  S.  B.  605. 
Besides,  it  does  not  appear  from  the  evi- 
dence in  the  case  that  the  accused,  at  the 
time  the  accusation  was  preferred  against 
him,  had  violated  the  contract  (if  such  it 
can  be  called)  disclosed  by  the  testimony  of 
the  prosecutor.  The  accusation,  as  we  have 
stated,  was  preferred  on  October  23.  1905, 
and  it  does  not  appear  from  the  testimony 
that  the  turpentine  season  of  the  year  1905 
had  then  closed,  and,  for  aught  that  appears 
to  the  contrary  In  the  evidence,  there  might 
have  been  still  time  enough  left  in  such 
season  for  the  accused  to  comply  with  his 
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agreement  to  work  out  the  debt  "in  the 
turpentine  season  of  1905." 

What  we  have  said  renders  it  unnecessary 
to  discuss  the  question  as  to  whether  the 
venue  alleged  in  the  accusation  .was  estab- 
lished by  the  evidence.  The  verdict  was 
without  evidence  to  support  it,  and  th« 
judge  of  the  superior  court  erred  in  over- 
ruling the  certiorari. 

Judgment  reversed.  All  the  Justices  con- 
concur. 


MATSON  V.  STATE. 


(124  Qa.  780) 


(Supreme  Court  of  Georgia.    Feb.  15,  1906.) 

1.  Cbiminal  Law  —  New  Trial  —  Exckssivb 
Sentence. 

A  complaint  that  a  sentence  Is  excessive 
cannot  properlv  be  made  a  ground  of  a  motion 
for  a  new  trial. 

[Ed.  Note. — For  cases  In  point,  see  vol.  16» 
Cent  Dig.  Criminal  Law,  §  2292.] 

2.  Same— Assignments  of  Ebsob— Waiver. 

An  assignment  of  error  not  referred  to  in 
the  brief  of  the  plaintiff  In  error  will  be  treated 
as  abandoned. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  S  8012.] 

3.  Same— Discretion  ov  Court— Refusal  of 
New  Trial. 

The  verdict  was  supported  by  the  evidence, 
and  the  discretion  of  the  trial  Judge  in  refusing 
a  new  trial  will  not  be  disturbed. 

[Ed.  Note. — For  cases  in  point,  see  v<^  16, 
Cent  Dig.  Criminal  Law,  S§  8067-3071.] 

(Syllabus  by  the  Court) 

Error  ttom  Superior  Court,  Fulton  Coun- 
ty; L.  S.  Roan,  Judge. 

Frank  Mayson  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Moore  ft  Moore,  for  plaintiff  in  error.  O. 
D.  Hill,  SoL  Qen.,  for  the  State. 

ATKINSON,  J.  1.  One  of  the  grounds  of 
the  motion  for  a  new  trial  complains  that 
**the  sentence  of  ten  years  in  said  case  is 
excessive."  This  objection  is  one  which  goes 
to  the  judgment  only,  and  does  not  extend 
to  the  verdict,  which  the  motion  for  a  new 
trial  seeks  to  set  aside.  That  the  error  al- 
leged affords  no  ground  for  setting  aside  a 
verdict  and  granting  a  new  trial  Is  well 
established  by  repeated  rulings  of  this  court 
Truitt  ▼.  State  (this  term)  52  S.  E.  890; 
Bellinger  v.  State,  116  Ga.  545,  42  S.  B.  747; 
McCoUum  V.  State,  119  Ga.  808,  46  S.  E.  413, 
100  Am.  St  Rep.  171.. 

2.  Another  of  the  grounds  of  error  com- 
plained of  relates  to  a  refusal  by  the  court 
to  postpone  the  trial  of  the  case  because  of 
the  statement  by  one  of  the  counsel  for  the 
defendant,  made  when  the  case  was  called 
for  trial,  "that  he  was  physically  unable  to 
go  into  the  trial  of  the  case,  and  that  he 
was  the  counsel  to  whom  Frank  Mayson 
was  looking  for  his  defense."  Whether,  un- 
der the  explanation  of  this  exception,  made 
by  the  court  in  the  order  approving  the 
grounds  of  the  motion  for  a  new  trial,  there 
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was  any  merit  in  this  exception,  we  do  not 
determine,  for  the  reason  that  npon  the 
argument  in  this  court  the  counsel  for  the 
plaintiff  in  error  did  not,  in  the  briefft  filed, 
refer  to  or  otherwise  insist  upon  this  as  a 
reason  for  the  reversal  of  the  judgment 
The  court,  therefore,  under  the  well-estab- 
lished rules  of  practice  prevailing  here  under 
such  circumstances,  will  treat  as  abandoned 
such  assignment  of  error.  Tarver  v.  State, 
123  Ga.  494,  51  S.  E.  501;  Williams  v.  State, 
121  Ga.  169,  48  S.  E.  906;  Sayer  v.  Douglas 
County,  119  Ga.  550,  46  S.  E.  654. 

3.  The  only  remaining  exception  made,  be- 
ing the  general  complaint  that  the  verdict 
is  contrary  to  evidence  and  without  evidence 
to  support  it,  is  without  merit.  A  careful 
review  of  the  testimony  shows  sufficient  evi- 
dence -upon  every  contested  point  to  sustain 
the  finding  of  the  Jury,  and,  since  the  verdict 
has  been  approved  by  the  trial  judge,  his 
discretion  in  refusing  a  new  trial  upon  that 
ground  will  not  be  disturbed. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(124  Ga.  7S4) 

HORSBFORD   T.    STATE. 
(Supreme  Court  of  Georgia.    Feb.  15,  1906.) 
Rape— Assault— Evidence. 

The  evidence  did  not  warrant  the  verdict, 
and  the  court  erred  in  overrnling  the  motion 
for  a  new  trial. 
(Syiiabus  by  the  Court) 

Error  from  Superior  Court,  Paulding  Coun* 
ty;  A.  L.  Bartlett  Judge. 

Dock  Horaeford  was  found  guilty  of  as- 
sault, and  brings  error.    Reversed. 

y.  M.  Richards  and  C.  D.  McGregor,  for 
plaintiff  in  error.  W.  K.  Fielder,  Sol.  Gen., 
for  the  State. 

FISH,  C.  J.  Dock  Horseford  was  tried 
and  found  guilty  of  the  offense  of  assault 
with  Intent  to  rape.  He  moved  for  a  new 
trial  on  the  general  grounds  that  the  verdict 
was  contrary  to  evidence  and  without  evi- 
dence to  support  it,  was  contrary  to  law,  etc. 
A  new  trial  was  denied,  and  he  excepted. 
The  substance  of  the  material  evidence  sub- 
mitted in  behalf  of  the  state  was  as  follows: 
The  femaie  aileged  to  have  been  assaulted 
was  12  years  old.  At  the  time  of  the  alleged 
assault,  8  or  4  o'clock  in  the  afternoon  of  a 
day  in  Aprii,  she  was  at  her  father's  house, 
which  was  situated  about  25  yards  from  the 
road  and  250  yards  from  her  father's  mill, 
where  the  accused  knew  her  father  and 
grandfather  were  at  the  time.  Her  mother 
had  gone  to  the  home  of  the  girl's  grand- 
father, some  half  a  mile  away,  and  the  ac- 
cus.ed  also  had  knowledge  of  this  fact  There 
were  woods  extending  from  near  the  house 
where  the  assault  was  alleged  to  have  been 
committed  to  near  the  mill,  and  a  path  lead- 
ing through  them  to  the  mill.  There  were 
present  at  the  house  where  the  girl  was  al- 


leged to  have  been  assaulted  her  sister,  11 
years  old,  and  her  baby  brother.  The  age 
of  the  accused  was  not  shown;  but  it  ap- 
peared that  he  wore  a  number  8  or  9  shoe^ 
and  one  of  the  state's  witnesses  referred  to 
him  as  a  boy  under  age.  The  accused  lived 
about  a  mile  from  the  scene  of  the  alleged 
assault,  and  the  girl  alleged  to  have  been 
assaulted  had  known  him  for  five  years.  A 
short  time  before  the  alleged  assault  was 
committed  the  accused  carried  a  bag  of  corn 
to  the  mill  and  left  it  there  to  be  ground. 
He  hitched  his  mule  at  the  mill,  and  while 
waiting  for  his  com  to  be  ground  went  to 
the  house  where  the  girl  was.  She  was 
sitting  in  front  of  the  house  on  three  planks, 
the  rear  ends  of  which  rested  just  inside 
the  door  of  one  of  the  rooms  of  the  house, 
the  other  ends  resting  on  the  ground;  the 
planks,  in  the  absence  of  steps,  being  used 
for  the  purpose  of  passing  in  and  out  of  that 
door.  These  planks  were  16  feet  long,  and 
the  rear  ends  were  about  8  feet  from  the 
ground.  The  girl's  feet  were  resting  on 
the  ground.  The  accused  approached  the 
house  from  the  rear,  crawled  under  it  from 
the  rear,  and  on  und»  the  planks  upon 
which  the  girl  was  sitting,  until  he  reached 
a  point  directly  under  her.  The  ghrl  testi- 
fied in  part:  "I  jumped  off  the  planks  when 
I  saw  him.  I  was  playing  a  harmonica. 
My  sister  was  sitting  In  the  other  door, 
where  she  could  see  me.  Horseford  was 
lying  under  the  planks  when  I  saw  him — 
the  planks  I  was  sitting  on.  He  was  lying 
on  his  front  How  come  me  to  see  him,  my 
sister  motioned  for  me  to  look  under,  and  I 
looked  under,  and  saw  him.  Then  he 
grabbed  my  leg,  my  right  leg.  He  caught 
hold  of  it  pretty  tight,  and  just  as  I  Jumped 
up  he  jerked  loose.  I  run  and  grabbed  my 
little  brother  and  run  to  the  milL  My  sistw 
went  with  me.  I  didn't  scream.  She  cried. 
I  was  very  much  frightened.  I  hadn't  seen 
him  when  he  grabbed  me  by  the  leg.  He 
was  lying  under  the  planks  when  he  grabbed 
me  by  the  leg.  He  was  lying  flat  on  the 
ground  under  the  planks  I  was  on.  •  •  • 
He  didn't  say  anything.  •  •  •  The  first 
time  I  saw  him  my  sister  called  my  atten- 
tion— motioned — pointed  for  me  to  look  un- 
der. He  caught  me  right  down  there  on 
the  leg  [indicating  to  the  jury],  clear  round 
the  leg.  ♦  •  •  I  didn't  have  any  trouble 
in  getting  loose  from  him.  •  •  •  As 
soon  as  I  jumped  up,  he  turned  loose  and 
ran.**  She  told  her  father  what  had  oc- 
curred as  soon  as  she  reached  the  mill.  The 
sister  of  the  girl  assaulted  testified  in  part: 
''When  I  first  saw  Horseford,  he  was 
stretched  out  under  the  planks.  I  motioned 
her  to  look  down.  He  just  grabbed  her  by 
the  leg,  and  pulled  it  from  under  the  planks. 
She  jumped  up  and  ran  into  the  house.  She 
wasn't  crying.  I  wasn't  crying.  I  was 
frightened.  We  took  our  little  baby  brother 
and  ran"  to  the  mill.  We  told  our  father 
about  it    Horseford  ran  around  the  comer 
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of  the  house.  •  •  •  He  was  lying  down 
there,  flat  on  his  stomach,  on  the  ground. 
I  knew  who -he  was  as  soon  as  I  saw  him. 
I  recognized  him,  because  I  could  see  his 
faceu  His  head  was  towards  me.  •  *  • 
He  didn't  do  anything  hut  Just  grab  Bessie 
[her  sister]  by  the  leg,  and  hold  It  there  un- 
der the  planks,  and  then  run  around  the 
comer  of  the  house."  Immediately  after  the 
asSlault  the  accused  returned  to  the  mill  for 
his  meal  and  mule,  and  was  detained  there 
by  the  grandfather  of  the  girls,  and  was  soon 
thereafter  arrested.  He  denied  committing 
the  assault,  and  denied  going  to  the  house 
at  all. 

While  the  evidence  was,  of  course,  suffi- 
cient to  have  authorized  a  verdict  for  as- 
sault, or  assault  and  battery,  we  do  not 
think  it  warranted  a  conviction  of  assault 
with  Intent  to  rape.  The  essential  elements 
of  the  last-named  offense  are  (a)  an  assault; 
(b)  an  Intent  to  have  carnal  knowledge  of 
the  female;  and  (c)  a  purpose  to  carry  into 
effect  such  Intent  with  force  and  against 
the  consent  of  the  female.  Dorsey  v.  State, 
108  Ga.  477,  34  8.  B.  135.  And  before  a 
conviction  can  be  legally  had  there  must  be 
no  reasonable  doubt,  from  the  facts  and  cir- 
cumstances proved,  of  the  existence  of  any 
one  of  such  necessary  Ingredients  of  the 
crime.  Gaskln  v.  State,  105  Ga.  631,  31  S. 
£2.  740;  Dorsey  v.  State,  supra.  When  we 
consider  that  the  assault  occurred  In  broad 
daylight.  In  front  of  a  dwelling  house  which 
was  In  close  proximity  to  the  road  and  near 
the  mill,  where  the  accused  knew  that  the 
father  and  grandfather  of  the  girl,  and,  as 
the  evidence  shows,  a  neighbor  also,  were 
at  the  time;  that  the  sister  of  the  girl  as- 
saulted was  in  close  proximity  to  her  and 
must  have  been  seen  by  the  accused;  that 
lie  lived  in  the  same  neighborhood,  only 
about  a  mile  away,  and  was  well  known 
to  both  of  the  girls;  that  he  left  his  com 
and  mule  at  the  mill,  where  the  girl's  father 
was,  and  doubtless  expected  to  return  there 
for  the  meal  and  the  mule;  that  he  merely 


caught  the  girl  by  one  of  her  legs,  and  that 
too,  It  seems,  after  he  had  been  discovered 
under  the  planks  on  which  she  was  sitting; 
that  he  said  nothing  at  all,  and  did  nothing 
more,  but  ran  off  as  soon  as  she  Jerked  loose, 
and  returned  to  the  mill,  where  he  knew  her 
father  and  grandfather  were,  for  his  meal 
and  mule — we  say,  when  these  facts  are  tak- 
en into  consideration,  a  very  grave  doubt  nec- 
essai'ily  arises  both  as  to  the  Intent  of  the 
accused  to  have  carnal  knowledge  of  the  girl 
and  as  to  his  purpose  to  carry  out  such  an 
Intent,  if  he  had  It,  forcibly  and  against  her 
will.  What  his  purpose  was  we,  of  course^ 
do  not  know.  Impelled  by  a  lascivious  and 
degraded  nature,  he  may  have  Intended 
merely  to  get  under  the  girl  and  peep  at 
her  person,  and,  when  discovered,  caught 
her  leg  in  order  to  frighten  her,  or  he  may 
have  had  some  other  foolish  and  malicious 
Intent  We  cannot  say.  But,  whatever  his 
purpose  may  have  been,  we  feel  safe  In  say- 
ing that  the  facts  and  circumstances  do  not 
show  beyond  a  reasonable  doubt  that  his 
Intent  was  to  have  carnal  knowledge  of  her 
person,  and  to  do  so  forcibly  and  against 
her  will.  The  former  adjudications  of  this 
court,  as  well  as  many  decisions  of  other 
courts,  as  to  the  sufficiency  or  want  of  suffi- 
ciency of  particular  facts  and  circumstances 
to  show,  beyond  a  reasonable  doubt,  the  spe- 
cific criminal  intent  essential  to  constitute 
an  assault  with  Intent  to  rape,  are  collected 
and  commented  upon  by  Mr.  Justice  Ck>bb. 
in  the  majority  opinion  rendered  in  Dorsey 
T.  State,  supra;  and  It  will  appear,  we  think, 
that  In  some  of  the  cases  decided  by  this 
court,  there  referred  to,  the  facts  and  cir- 
cumstances held  to  be  insufficient  to  war- 
rant a  conviction  tended  more  strongly  to 
Indicate  the  presence  of  the  necessary  crimi- 
nal Intent  than  do  the  fiacts  and  circum- 
stances of  the  case  now  under  consideration. 
As  the  evidence  did  not  warrant  the  verdict, 
the  court  erred  in  overruling  the  motion 
for  a  new  trial. 
Judgment  reversed.    All  the  JosticeB  oodp 
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MANN  T.  STATE. 


(Supreme  Oourt  of  Georgia.    Feb.  16, 1906.) 

1.  Homicide— BviDENGK—QuxsnoN  fob  Jubt 
-^Instbuctions. 

In  the  trial  of  one  indicted  for  nrarder» 
where  the  evidence  adduced  to  establish  the 
homicide  presents  two  conflicting  theories  of 
fact,  one  based  upon  circumstances  indicating 
malice  and  the  other  upon  warranted  inferences 
which  negative  its  existence,  then  it  becomes  a 
question  of  fact,  to  be  decided  by  the  jury,  as 
to  which  one  of  these  inconsistent  theories  is  in 
accord  with  the  real  truth  of  the  occurrence. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  20; 
Cent  Dig.  Homicide,  |  663.J 

2,  Same— Malice. 

In  such  a  case  it  is  proper  to  charge  the 
Jurv  that  the  law  presumes  every  homicide  to  be 
malicious  until  the  contrary  appears  from  cir^ 
cumstances  of  alleviation,  of  excuse,  or  Justifi- 
cation, and  it  is  incumbent  on  the  prisoner  to 
make  out  such  circumstances  to  the  satisfaction 
of  the  jury,  unless  thev  appear  from  the  evi- 
dence produced  against  him. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  28, 
Gent  Dig.  Homicide,  S  586.] 

8.  Sams— Legal  Malice. 

Legal  malice  is  the  intent  unlawfully  to 
take  human  life  in  cases  where  the  law  neither 
mitigates  nor  justifies  the  killing.  Properly 
construed,  this  was  the  meaning  of  the  charge 
on  this  subject  given  by  the  trial  judge. 

[Ed.  Note. — For  cases  in  point,  see  voL  26; 
Gent.  Dig.  Homicide,  §|  15-1&] 

4.  Same— VoLURTABT  Manslaughteb. 

The  charge  on  voluntary  manslaughter  sub- 
mitted to  the  jury  the  question  of  what  was 
"cooling"  time. 
'5.  Witness— Cbedibilitt. 

A  witness  is  not  to  be  discredited  because 
of  a  discrepancy  as  to  a  wholly  immaterial 
matter.  The  charge  on  this  subject,  while  not 
strictly  accurate,  was  not  harmful  to  the  defend- 
ant. 

[Ed.  Note. — For  cases  in  point,  see  voL  50, 
Gent  Dig.  Witnesses,  |  1070.] 

6.  Gbiminal  Law  —  Instbttotionb  —  Aqbxi- 
MBNT8  OF  Counsel. 

The  charge  complained  of  as  being  too  re- 
strictive of  the  use  which  the  jury  mi^t  make 
of  the  argument  of  counsel  is  not  oi>en  to  this 
criticism.  The  jury  could  hardly  have  under^ 
stood,  from  the  charge  given,  that  the  court  in- 
tended them  to  reject  any  impression  of  fact 
made  on  their  minds  by  a  discussion  of  the 
evidence  by  counsel. 

7.  Homicide— Evidence. 

The  evidence  sustained  the  verdict,  the  trial 
judge  approved  it,  and  no  error  of  law  was 
committed  which  authorizes  a  vacation  of  the 
verdict. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Newton  Coun- 
ty; L.  S.  Roan,  Judge. 

Amanda  Mann  was  conylcted  of  murder, 
and  brings  error.    Ai&rmed. 

J.  F.  Rogers,  B.  R.  Arnold,  and  H.  O.  Farr, 
for  plaintiff  in  error.  Wm.  Schley  Howard, 
Sol.  Gen.,  and  Jno.  C.  Hart,  Atty.  Gen.,  for 
the   State. 


EVANS,  J.  The  plaintiff  in  error  was 
tried  upon  an  indictment  charging  her  with 
the  murder  of  Lee  Pitts,  and  a  verdict  of 
guilty,  with  a  recommendation  to  mercy,  was  ( 


returned  by  the  jury.  Thereupon  the  accused 
made  a  motion  for  a  new  trial,  which  was 
oyerruled  by  the  court,  and  she  excepted. 
Aside  from  the  complaint  that  the  evidence 
did  not  warrant  the  verdict,  the  motion  for 
a  new  trial,  as  amended  before  the  hearing 
thereon,  contained  six  assignments  of  error 
upon  the  charge  of  the  oourt 

L  The  court  charged  the  jury:  "When  the 
tile  killing  Is  proved  to  be  the  act  of  the  de- 
fendant, the  presumption  of  innocence  with 
which  he  enters  upon  the  trial  is  removed 
from  him,  and  the  burden  Is  then  upon  him 
to  justify  or  mitigate  the  homicide;  but,  as 
before  charged,  the  evidence  to  do  this  may 
be  found  In  the  evidence  offered  by  the  state 
to  prove  the  killing,  as  well  as  by  the  evi- 
dence offered  by  the  defendant"  Plaintiff 
In  error  contends  that  the  defendant's  state- 
ment and  some  of  the  circumstances  appear- 
ing In  evidence  tended  to  show  that  the 
homldde  was  accidental,  and  It  was  error 
to  charge  that,  If  the  killing  was  proved 
to  be  the  act  of  the  defendant,  malice  would 
be  presumed  from  the  factum  of  the  homi- 
cide. Before  examining  the  prior  decisions 
of  this  court  bearing  on  this  assignment  of 
error,  it  may  not  be  unprofitable  to  briefly 
advert  to  the  common-law  rule  on  this  sub- 
ject Lord  Hale  said:  "When  one  volun- 
tarily kills  another  without  any,  provocation, 
it  is  murder;  for  the  law  presumes  It  to  be 
malicious,  and  that  he  Is  hostes  humani 
generis."  1  Hale,  P.  G.  456.  In  1  Hawkins, 
P.  C.  c.  81. 1  82,  it  Is  declared  that:  "When- 
ever It  appears  that  a  man  killed  another, 
it  shall  be  Intended,  prima  fade,  that  he  did 
it  maliciously,  unless  he  can  make  out  the 
contrary,  by  showing  that  he  did  It  on  a 
sudden  provocation,"  etc  Sir  Wm.  Blade- 
stone,  In  his  Conmientaries  (4  Bl  Com.  201), 
said:  "We  may  take  It  for  a  general  rule 
that  all  homidde  Is  malldous,  and,  of  course^ 
amounts  to  murder,  unless  where  justified* 
excused,  or  alleviated  Into  manslaughter; 
and  all  these  drcumstances  of  justification, 
excuse,  or  alleviation  it  Is  Incumbent  upon 
the  prisoner  to  make  out  to  the  satisfaction 
of  the  court  and  jury — ^the  latter  of  whom 
are  to  dedde  whether  the  circumstances 
alleged  are  proved  to  have  actually  exist- 
ed; the  former  how  far  they  extend  to  take 
away  or  mitigate  guilt"  And  In  1  East, 
P.  C.  224,  it  is  laid  down  that:  "The  fact 
of  the  killing  being  first  proved,  the  law 
presumes  It  to  have  been  founded  in  malice, 
unless  the  contrary  appear.  All  the  circum- 
stances of  accident,  necessity,  or  infirmity 
are  to  be  satisfactorily  proved  by  the  prison- 
»,  unless  they  arise  out  of  the  evidence 
produced  against  him.  Upon  the  truth  of 
these  facts,  so  alleged,  the  jury  alone  are 
to  decide;  but  whether,  taking  them  to  be 
true,  the  homldde  is  justified*  excused,  or 
alleviated,  is  matter  of  law,  upon  which  the 
jury  ought  to  be  guided  by  direction  of  the 
court"  Citations  of  similar  Import  from 
common-law  authorities  might  be  multiplied 
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ad  libitton.  Tliese  varioufl  ezpressioxus  may 
be  regarded  as  the  statement  of  a  role  of 
eyidence  to  the  eSect  that  If  the  homicide 
U  proved,  and  the  evidence  adduced  to 
establish  it  shows  neither  mitigation  nor 
justification,  malice  will  be  presumed  from 
the  proof  of  the  homicide;  but  the  presump- 
tion is  a  rebuttable  one,  and  may  be  over- 
come by  evidence  of  alleviation  or  justifica- 
tion. If  the  evidence  adduced  to  establish 
the  homicide  presents  two  conflicting  in- 
ference%  one  of  malice,  and  the  other  an 
absence  of  malice,  then  it  becomes  a  question 
of  fact,  to  be  decided  by  the  jury,  as  to  which 
aspect  of  the  evidence  is  the  real  truth  of 
the  <x*currence.  As  was  remarked  by  Mr. 
Wharton,  the  question  of  proving  malice  is 
one  of  logic,  and  not  of  formal  law.  2  Whart 
Crim.  Law,  |  314.  Text-writers  generally 
deal  with  the  presumption  of  malice  arising 
ttom  piroof  of  the  homicide  as  a  rule  of 
evidence,  rather  than  a  principle  of  sub- 
stantive law.    See  1  Gr.  Ev.  S  84. 

The  first  discussion  of  the  subject  by  this 
court  appears  In  the  report  of  the  case  of 
Hudgins  V.  State,.  2  Oa.  188.  In  commenting 
on  the  sufliciency  of  the  evidence  to  support 
a  verdict  of  murder,  Lumpkin,  J.,  said: 
••The  law  presumes  every  homicide  to  be  fel- 
onious, until  the  contrary  appears,  from  cir- 
cumstances of  alleviation,  of  excuse,  or  justi- 
fication ;  and  it  is  incumbent  on  the  prisoner 
to  make  out  such  circumstances  to  the  satis- 
faction of  the  jury,  unless  they  arise  out  of 
the  evidence  produced  against  him."  No 
question  was  raised  as  to  what  would  be 
an  appropriate  charge  under  the  facts  of 
that  case,  and  the  discussion  was  limited 
to  the  point  before  the  court,  viz.,  the  quan- 
tum of  evidence  necessary  to  support  a  con- 
viction of  murder.  The  point  was  up  in 
like  manner  in  the  following  cases :  Roberts 
T.  State,  8  Ga.  825;  Choice  v.  State,  31  Ga. 
424,  404;  Bird  v.  State,  14  Ga.  64;  Wortham 
V.  State,  70  Ga.  336;  Cohron  v.  State,  20 
Ga.  752.  In  Clarke  v.  State,  35  Ga.  80,  the 
court  held  that  an  instruction  that  'Vhen 
a  homicide  is  proved,  the  presumption  is 
that  the  killing  is  murder,  and  that  it  was 
for  the  evidence  to  show  justification  or  to 
reduce  the  offense  to  a  lower  grade,"  was 
unobjectionable.  A  similar  instruction  was 
upheld  in  the  following  cases:  Dozier  v. 
State,  26  Ga.  167;  Hill  v.  State,  41  Ga.  504; 
Wilson  V.  State,  69  Ga.  241;  Bell  v.  State, 
bj  Ga.  752;  Marshall  v.  State,  74  Ga.  26; 
Yann  v.  State,  83  Ga.  44,  9  S.  B.  945;  Lewis 
V.  State,  90  Ga.  95,  15  S.  E.  697;  Butler  v. 
State,  92  Ga.  601,  19  S.  B.  51;  Dors^  v. 
State,  110  Ga.  333,  35  S.  E.  651;  Tuggle  v. 
State,  119  Ga.  969,  47  S.  E.  577;  Williford  v. 
State,  121  Ga.  173,  48  S.  B.  962;  Anderson 
V.  State,  122  Ga.  175,  50  S.  B.  61.  An  ex- 
amination of  the  facts  of  these  cases  will 
show  that  either  all  or  some  of  the  evi- 
dence offered  to  establish  the  homicide  de- 
monstrated an  unprovoked  killing  without  ex- 
tenuation.    In  the  first  instance,  when  the 


fact  of  a  voluntary  homicide  is  shown,  un- 
accompanied by  any  circumstances  of  ex- 
cuse or  extenuation,  malice  is  presumed,  and 
the  court  may  so  charga  Also,  where  the 
homicide  is  established  by  evidence*  some  of 
wnich  excludes  any  inference  of  alleviation, 
while  mitigation  may  be  inferred  from  some 
of  the  circumstances,  it  is  proper  to  instruct 
the  jury  that  the  law  presumes  malice  from 
the  proof  of  the  killing,  unless  the  evidence 
shows  alleviation  or  justification,  and  leave 
it  to  the  jury  to  decide  the  issue  of  fact 
as  to  whether  the  killing  was  with  or  without 
extenuating  circumstances.  As  was  said  by 
Simmons,  J.,  in  Vann's  Case,  supra:  "If 
the  proof  that  shows  the  killing  itself  dis- 
closes that  it  was  done  without  malice,  of 
course,  the  presumption  does  not  exist;  but, 
if  the  accompanying  proof  does  not,  then  the 
burden  is  thrown  upon  the  defendant  to 
show  that  it  was  done  without  malice."  It 
is  not  incumbent  on  the  accused  to  prove  an 
absence  of  malice,  where  the  evidence  for 
the  prosecution  shows  facts  which  will 
excuse  the  homicide  or  reduce  its  grade ;  and 
it  has  been  held  to  be  error  to  charge  the 
jury  that,  if  the  defendant  "struck  the  fatal 
blow  that  killed  the  deceased,  then  the  law 
imposed  upon  him  the  obligation  to  show  he 
was  justified  in  so  doing,  and  makes  the 
killing  murder,  and  it  is  on  the  prisoner  to 
produce  evidence  of  justification  to  reduce 
the  crime  to  manslaughter  or  justifiable  homi- 
cide if  he  could  by  proof  .**  Crawford  v.  State, 
12  Ga.  142;  Held  v.  State,  50  Ga.  556;  Perry 
V.  State,  102  Ga.  366,  80  S.  B.  903. 

In  Futch's  Case,  90  Ga.  472,  16  S.  B.  102, 
there  appears  to  be  a  dear  recognition  of 
the  principle  that  the  presumption  arising 
from  the  proof  or  admission  of  a  homicide 
is  a  rule  of  evidence.  In  that  case  the  ac- 
cused, in  his  statement  to  the  jury,  admitted 
that  he  had  killed  the  deceased,  but  this  ad- 
mission was  accompanied  by  an  explanation 
which,  if  true,  would  negative  malice.  There 
was  also  evidence  of  an  admission  of  the 
homicide  made  by  the  accused  before  the 
trial,  without  any  accompanying  explanation 
which  would  justify  the  killing.  The  trial 
judge  charged  that  "it  is  a  law  of  this  state 
that  when  a  person  admits  a  homicide,  the 
law  presumes  that  homicide  to  be  murder, 
and  the  burden  is  cast  upon  the  defendant 
to  show  the  homicide  to  be  justifiable."  This 
charge,  as  applied  to  the  statement  of  the 
defendant  made  on  the  trial,  was  held  to  be 
error ;  but  this  court  expressly  held  that  the  in- 
struction was  correct  as  applied  to  the  ad- 
mission of  the  homicide  made  by  the  de- 
fendant previous  to  the  trial.  This  decision 
was  followed  in  Perkins  v.  State,  124  Ga. 
6,  52  S.  E.  17.  There  the  only  admission  of 
the  homicide  by  the  accused  was  in  his 
statement  to  the  jury,  and  it  was  accom- 
panied by  an  explanation  negativing  malice. 
Accordingly,  It  was  held  error  to  charge  that 
^if,  in  the  progress  of  the  trial,  it  shall 
have  been  shown  at  any  time  or  admitted 
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to  yoQ  that  the  defendant  did  kill  the  de- 
ceased, as  charged  In  the  bill  of  indictment, 
that  then  the  law  presumes  the  killing  to 
be  murder,  and  that  presmnption  remains 
and  exists  until,  from  the  evidence  in  the 
case,  it  be  shown  that  a  lower  grade  of 
homicide,  than  murders  Is  to  be  found 
against  him,  or  that  the  facts  and  cir- 
cumstances show  justifiable  homicide."  The 
vice  in  this  charge  consisted  in  the  instruc- 
tion that  murder  would  be  presumed  from 
the  admission  of  the  homicide,  made  by 
the  defendant  in  hie  statement  to  the  jury, 
when  that  admission  was  coupled  with 
an  explanation  which  negatived  malice. 
The  principle  of  the  foregoing  decisions  was 
applied  in  Green  v.  State,  124  6a.  343,  52 
S.  E.  431,  wherein  it  was  recognized  that 
it  was  "a  well-established  rule  in  this  state 
that  where  a  killing  of  a  human  being  is 
proved,  and  the  evidence  adduced  to  establish 
the  killing  does  not  show  circumstances  of 
Justification  or  alleviation,  malice  will  be  in- 
ferred. But,  if  the  evidence  relied  upon  by 
the  state  to  show  the  killing  contains  cir- 
cumstances of  justification  or  alleviation,  the 
burden  of  proving  that  the  crime  was  murder 
is  not  shifted."  The  charge  given  in  that 
case  was  held  to  be  inapplicable,  because 
all  the  evidence  introduced  to  establish  the 
killing,  as  well  as  the  defendant's  statement, 
showed  mitigating  circumstances. 

From  this  analysis  of  the  prior  adjudi- 
cations of  this  court  we  conclude  that,  in  a 
case  where  the  evidence  adduced  to  estab- 
lish the  homicide  presents  two  conflicting 
theories  of  fact,  one  based  upon  circum- 
stances indicating  malice,  and  the  other  up- 
on warranted  Inferences  which  negative  its 
existence,  then  It  becomes  a  question  of  fact, 
to  be  decided  by  the  jury,  as  to  which  one 
of  these  inconsistent  theories  is  in  accord 
with  the  real  truth  of  the  occurrence;  and 
in  such  a  case  it  is  proper  to  charge  the  jury 
as  was  done  in  this  case.  The  witnesses  for 
the  state  testified  to  facts  which  excluded  all 
idea  of  any  palliation,  the  defendant's  evi- 
dence showed  mitigating  circumstances,  the 
charge  of  the  court  submitted  this  conflict 
in  the  evidence  to  the  jury,  and  they  were 
told  in  substance,  that  if  they  found  from 
the  evidence  that  the  homicide  was  without 
excuse  or  extenuation,  the  killing  would  be 
murder.  The  charge  was  correct  in  its  state- 
ment of  the  law,  and  was  applicable  to  the 
facts  of  the  case.  We  have  discussed  this 
question  at  length,  because  it  was  doubted 
by  counsel  for  the  state  that  the  later  cases 
of  Perkins  and  Green  were  in  line  with  the 
older  adjudications,  and  permission  was 
granted  to  review  them.  Upon  a  careful  ex- 
amination of  those  cases,  we  are  of  the  opin- 
ion that  they  do  not  conflict  with  any  prior 
decision,  but  are  in  entire  harmony  with  all 
previous  adjudications  on  the  subject 

Attack  was  made  on  another  excerpt  from 
the  charge,  substantially  like  the  one  under 
discussion,  on  the  ground  that  an  instruction 


that  the  grade  of  the  homicide  might  be  re- 
duced below  that  of  murder  by  evidence  of- 
fered either  by  the  state  or  the  defendant 
was  too  restrictive,  inasmuch  as  the  jury 
would  have  the  right  to  reduce  the  killing 
from  murder,  if  there  was  a  lack  of  evi- 
dence, or  a  conflict  of  evidence,  or  the  wit- 
nesses were  not  credible.  From  what  has 
already  been  said  on  this  subject,  it  is  ap- 
parent that  this  exception  is  without  merit. 
In  every  case  the  corpus  delicti  must  be  es- 
tablished beyond  a  reasonable  doubt  The 
jury  was  so  Instructed  in  this  case.  If  the 
homicide  was  proved  beyond  a  reasonable 
doubt,  and  if,  from  the  evidence  establishing 
the  homicide,  the  jury  found  no  facts  of 
extenuation,  they  had  a  right  to  imply 
a  felonious  killing. 

2.  (Complaint  is  made  of  the  definition  of 
malice  which  was  given  to  the  jury.  In  Its 
charge  the  court  said:  ''Legal  malice  is  an 
Intent  unlawfully  to  take  away  the  life  of 
a  fellow  creature,  m  a  case  where  the  law 
would  neither  justify  nor  to  any  degree  ex- 
cuse the  intention,  if  the  killing  should  take 
place  as  int^ided."  The .  criticism  Is  that 
this  charge  made  the  existence  of  legal  malice 
depend  upon  facts  which  would  justify  or 
excuse  the  intention,  whereas  there  would 
be  no  legal  malice  if,  under  the  circumstances 
of  the  case,  there  was  mitigation  which  would 
reduce  it  to  manslaughter.  Every  intentional 
or  unjustifiable  killing  is  not  necessarily 
murder.  It  may  be  manslaughter.  If  the 
charge  is  to  be  construed  as  defining  malice 
to  be  an  intent  unlawfully  to  take  hfiman  life 
under  circumstances  the  law  would  not  justi- 
fy, then  it  was  erroneous.  Dowdy  v.  State, 
96  Ga.  653,  23  S.  E.  827.  But  this  is  not  a 
proper  construction  of  this  charga  It  does 
not  stop  with  declaring  that  malice  implies 
an  intent  unlawfully  to  slay  under  circum- 
stances affording  no  justification ;  but  it  goes 
further,  "nor  to  any  degree  excuse  the  Inten- 
tion." Unless  we  say  that  this  last  phrase 
amounts  to  nothing  more  than  tautology,  the 
exact  equivalent  of  justification,  tiie  con- 
struction contended  for  cannot  be  placed  on 
the  court's  language.  The  language,  "nor  to 
any  degree  excuse  the  intention,"  fairly,  by 
contrast,  should  be  held  to  refer  to  mitiga- 
tion, and  the  charge  to  convey  the  meaning 
that  malice  is  the  intent  to  take  human  life, 
in  cases  where  the  law  neither  mitigates  nor 
justifies.  The  definition  given  by  the  trial 
judge  was  taken  from  the  case  of  Taylor  v. 
State,  105  Ga.  746,. 31  S.  B.  764,  where  It 
was  admitted  by  counsel  to  state  a  correct 
principle  of  law,  and  the  court  concurred 
in  this  view.  The  criticism  now  urged  was 
not  made  in  that  case.  See,  also,  Jones  v. 
State,  29  Ga.  607. 

3.  The  court  charged,  literally,  Pen.  C3ode 
1895,  §  65,  defining  voluntary  manslaughter. 
This  charge  is  attacked  because  the  court 
omitted  to  tell  the  jury  that  they  were  the 
judges  of  what  is  "cooling  time."  This  as- 
signment is  without  merit,  for  the  court,  in  a 
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subsequent  part  of  the  charge  on  voluntary 
manslaughter,  instructed  the  jury  that  "what 
is  known  in  law  as  ^cooling  time'  is  always 
a  question  for  the  jury." 

4.  Another  ground  of  the  motion  for  a  new 
trial  complains  of  the  following  charge: 
"When  an  apparent  discrepancy  exists  be- 
tween the  testimony  of  the  different  wit- 
nesses, it  is  the  duty  of  the  jury  to  reconcile 
the  whole  together,  if  it  can  be  done,  so  as 
not  to  impute  perjury  to  any  one.  When  wit- 
nesses agree  as  to  the  important  facts  testi- 
fied to,  slight  discrepancies  in  the  collateral 
attendant  facts  afford  no  ground  to  discredit 
them."  The  error  alleged  is  the  invasion  of 
the  province  of  the  jury  by  the  court,  in 
that  it  was  for  the  jury  to  say  what  dis- 
crepancies in  the  testimony  of  a  witness 
should  discredit  him.  This  instruction  was 
in  the  language  of  a  charge  delivered  in  the 
case  of  Cobb  v.  State,  27  Ga.  6a5,  of  which  the 
court  said,  at  page  689:  "We  perceive  no 
error  in  the  charge  of  the  court  in  laying 
down  the  rule  for  reconciling  conflicting  evi- 
dence." Unquestionably  the  court  must  have 
considered  the  phrase,  "slight  discrepancies 
in  the  collateral  attendant  facts,"  equivalent 
to  "immaterial  matters."  So  construed,  the 
charge  was  not  objectionable,  because  a  wit- 
ness is  not  to  be  discredited  simply  for  the 
reason  that  his  testimony  concerning  a  wholly 
immaterial  matter  may  not  be  In  accord  with 
the  truth.  Civ.  Code  18d5,  $  5295.  We  doubt 
tbe  correctness  of  the  ruling  in  Cobb's  Case 
on  this  subject,  but  do  not  think  the  instruc- 
tion, even  if  erroneous,  ground  for  a  new 
trial  in  the  present  case.  The  only  variance 
between  the  state's  witnesses  was  upon  an 
Immaterial  matter,  and  we  are  of  the  opin- 
ion that  a  verdict  so  strongly  supported  by 
evidence  as  this  one  is  should  not  be  dis- 
turbed because  of  a  verbal  inaccuracy  which, 
under  the  facts,  was  not  harmful  to  the 
accused. 

5.  The  last  ground  of  the  motion  complains 
of  the  charge:  **The  jury  cannot  act  upon 
their  private  or  personal  knowledge  of  the 
question  at  issue.  You  try  the  case  from 
what  you  hear  from  this  standi  and  from 
the  law  applicable  thereto,  using  the  argu- 
ment of  counsel  to  assist  you  in  understand- 
ing the  law  as  applicable  to  the  evidence." 
It  is  counsel's  contention  that  the  court  re- 
stricted the  use  of  the  argument  by  the  jury, 
\\  hen  the  judge  was  giving  them  this  instruc- 
tion, the  evidence  had  all  been  delivered,  and 
the  case  fully  argued  by  counsel.  Presum- 
ably the  case  was  discussed  by  counsel  with 
reference  to  the  application  of  the  facts  to 
the  law  of  the  case.  The  burden  of  this  in- 
struction was  a  caution  to  the  jury  to  try 
the  case  on  the  evidence  and  the  law,  and  not 
to  act  upon  their  personal  knowledge  of  the 
facts.  The  jury  could  hardly  have  under- 
stood, from  this  charge,  that  the  court  in- 
tended them  to  reject  any  impressions  of 
fact  made  on  their  minds  by  a  fair  and  full 
discussion  of  the  evidence  by  counseL    We 


see  no  error  in  this  charge  which  requires 
a  new  triaL 

6.  A  strong  case  of  murder  was  made  out 
by  the  state's  evidence,  the  trial  judge  ap- 
proved the  verdict,  and  we  do  not  think 
any  error  of  law  was  committed  which  au- 
thorizes a  vacation  of  the  verdict 

Judgment  afilrmed.  All  the  Justices  con- 
cur. 
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TOLBIRT  T.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  15,  190a) 

1.  Criminal  Law— Appeai/— Review. 

The  finding  of  the  trial  judge  on  conflicting 
aflldavita  as  to  alleged  misconduct  of  the  bailiff 
having  charge  of  the  jury  while  considering  as 
to  their  verdict  will,  in  the  absence  of  abuse 
of  discretion,  be  upheld  by  the  Supreme  Court. 

2.  Same— Instructions. 

It  is  proper  for  the  judge  to  frame  his 
general  charge  to  the  jury  upon  the  evidence 
alone,  appropriately  instructing  them,  however, 
at  some  stage  thereof,  with  respect  to  the  prison- 
er's statement 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §S  1895-1901.] 

3.  HoMioiDK— Malice. 

The  charge  as  to  the  presumption  of  malice 
arising  upon  proof  of  a  homicide  was  not  open 
to  the  exceptions  made  thereto. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2& 
Cent  Dig.  Homicide,  S§  265>269.] 

4.  Same— Reasonable  Fbab. 

**The  doctrine  of  reasonable  fear  as  a  de- 
fense does  not  apply  to  any  case  of  homicide 
where  the  danger  apprehended  is  not  urgent 
and  pressing,  or  apparently  so,  at  the  time  of 
the  killing." 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  §§  15a-168.] 

5-14.  Same— Instbttgtions— EvioENOB. 

There  was  no  material  error  in  any  of  the 
charges  complained  of,  the  court  did  not  err 
in  its  failure  to  charge  as  alleged,  the  evidence 
fully  warranted  the  verdict,  and  the  court  did 
not  abuse  its  discretion  In  refusing  to  grant  a 
new  trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  Conrt,  Haralson  Coun- 
ty; A.  L.  Bartlett,  Judge. 

A.  Q.  Tolbirt  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

J.  M.  McBride,  S.  Im  Craven,  and  W.  R. 
Hutcheson,  for  plaintilf  In  error.  W.  £L 
Fielder,  Sol.  Gen.,  and  Jno.  C.  Hart,  Atty. 
Oen.,  for  the  State. 

FISH,  C.  J.  A.  G.  Tolbirt  was  convicted 
of  murder,  and  recommended  to  life  im- 
prisonment, on  July  12,  1905.  He  made  a 
motion  for  a  new  trial,  which  was  refuaedf 
and  he  excepted. 

1.  One  of  the  grounds  of  the  motion  was 
that  the  jury  was  improperly  influenced  to 
agree  upon  a  verdict  by  the  misconduct  of 
J.  W.  Bagwell,  deputy  sheriff,  and  T.  P. 
Eubanks,  the  bailiff  who  had  the  Jury  in 
charge.  In  support  of  this  ground,  the  mov- 
ant introduced  in  evidence  the  affidavit  of 
Bagwell,  wherein  he  deposed  that  he  waa 
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deputy  sheriff  attending  the  term  of  the 
court  at  which  the  accused  was  convicted; 
that,  while  the  jury  was  considering  the  case, 
Eubanks,  the  halliff  who  had  the  Jury  In 
charge,  requested  deponent  to  Inform  the 
judge  that  the  jury  said  they  could  not  agree 
on  a  verdict;  that  deponent  gave  the  judge 
such  information,  and  was  directed  by  him 
to  ask  the  jury  how  they  stood;  that  depo- 
nent went  to  the  jury  room  and  delivered  the 
judge's  message,  whereupon  the  jury  request- 
ed him  to  retire  until  they  could  take  another 
vote;  and  that,  after  taking  the  vote,  they  in- 
formed the  bailiff,  Eubanks,  how  they  stood. 
The  affidavit  of  Eubanks  was  also  introduced 
by  the  movant  He  deposed  as  follows: 
The  jury  requested  him  to  Inform  the  judge 
that  they  could  not  agree  upon  a  verdict, 
and  he  asked  Bagwell,  the  deputy  sheriff,  to 
convey  this  information  to  the  judge.  Soon 
ther^fter  Bagwell  returned  and  went  into 
the  jury  room  and  asked  them  how  they 
stood  in  the  case.  The  jury  asked  Bagwell 
to  retire  until  they  could  take  another  vote, 
and  in  a  few  minutes  the  jury  called  deponent 
and  told  him  they  stood  eight  for  conviction 
and  four  for  acquittal.  D^onent  then  went 
to  the  judge,  and  gave  him  .this  information. 
A  short  time  after  this  "deponent  went  to 
the  jury  room,  opened  the  door,  and  told 
them  that  the  judge  had  directed  him  to  tell 
them  that  they  must  make  a  verdict  Soon 
after  this  the  jury  was  taken  to  the  hotel  for 
dinner,  and  in  a  few  minutes  after  they  had 
returned  from  dinner  to  the  room  the  jury 
returned  a  verdict"  Movant  and  each  of 
his  counsel  made  affidavit  that  they  had  no 
notice  of  the  facts  alleged  In  these  affidavits 
until  after  the  verdict  was  rendered  and  the 
jury  discharged.  The  movant  also  introduce 
ed  the  affidavits  of  the  ordinary  and  the 
derk  of  the  superior  court  as  to  the  good 
character  of  Bagwell  and  Eubanks.  The 
trial  judge,  in  a  note  to  the  bill  of  excep- 
tions, states  that  he  did  not  direct  Bagwell 
to  inquire  of  the  jury  how  they  stood,  nor 
did  he  instruct  Eubanks,  the  bailiff,  to  tell 
the  jury  they  must  make  a  verdict  The 
state  submitted  the  affidavits  of  the  follow- 
ing named  persons,  all  of  whom  were  mem- 
bers of  the  jury  that  tried  the  case,  who  re- 
spectively testified  as  herein  indicated:  W. 
V.  Nestlehutt  deposed  **that  there  was  no 
statement  made  to  the  jury  on  July  12th,  or 
at  any  time,  by  J.  A.  Bagwell  or  any  other 
person,  that  the  judge  wanted  to  know  how 
the  jury  stood,  or  that  he  would  keep  the 
jury  for  the  remainder  of  the  week  and  the 
next  week  [or]  that  the  jury  must  make  a 
verdict"  J.  T.  Hltt  testified:  "I  did  not 
hear  Bagwell  or  Eubanks,  or  any  other  of- 
ficer, say  that  the  judge  said  he  would  keep 
the  jury  all  the  week,  or  next  week,  or  any- 
thing like  it  and.  If  such  statement  had  been 
made  to  the  jury,  deponent  would  have  heard 
It"  P.  S.  Dean  and  Jacob  T.  Cupp  testified 
that,  if  there  was  any  undue  or  improper 


communication  with  the  jury  on  July  12th 
by  Bagwell  or  any  one  else,  they  knew  noth- 
ing of  it  J.  A.  Nicholson  deposed  that  on 
the  morning  of  July  12,  1905,  J.  A.  Bagwell 
came  to  the  jury  room  and  said  the  judge 
said,  "Nothing  short  of  a  verdict  will  do 
him."  J.  A.  Oopeland  deposed  '*that  the 
jury  Informed  the  judge  that  the  jury  was 
not  likely  to  agree,  and  the  officer  in  charge 
of  the  jury,  Tom  Eubanks,  stated  to  the  jury 
that  the  judge  said  for  them  to  make  a  ver- 
dict" T.  J.  Wood  testified  'that  on  the 
morning  of  July  12,  1905,  some  one  knocked 
at  the  door  and  made  some  statement  to 
some  one  of  the  jnrors.  Deponent  did  not 
hear  what  he  said,  or,  if  he  did,  does  not  re- 
member what  It  was.  In  a  short  time  he 
came  back  and  said  that  nothing  short  of  a 
verdict  would  satisfy  him."  B.  Z.  T.  Bush, 
testified  that  "J.  A.  Bagwell,  deputy  sher^ 
iff,  came  to  the  door  of  the  jury  room  and 
said  the  judge  wanted  to  know  how  the 
stood.  He  was  told  that  there  were  eight 
for  conviction  and  four  for  acquittal. 
He  went  away,  and  shortly  returned,  and 
stated  that  the  judge  said  he  would  keep 
us  over  the  next  week;  that  we  had  to  make 
a  verdict  This  statement  was  also  made 
by  the  bailiff,  Eubanks."  Each  one  of  these 
jurors,  except  Nestlehutt,  testified  that  the 
verdict  rendered  was  his  verdict  made  up 
from  the  law  and  the  evidence  in  the  case, 
and  was  not  influenced  by  any  communica- 
tion made  to  the  jury.  The  Solicitor  Gen- 
eral submitted  his  own  affidavit  to  the  ef- 
fect that  the  remaining  two  jurors  declined 
to  make  affidavits  to  be  used  in  the  case. 

"The  affidavits  of  jurors  may  be  taken  to 
sustain,  but  not  to  impeach,  their  verdict." 
Glv.  Code  1895,  «  5338.  According  to  this 
rule,  so  much  of  the  affidavits  of  the  jurors 
as  tended  to  show  that  the  deputy  sheriff  or 
bailiff  had  improper  communications  with  the 
Jury  could  not  be  considered  by  the  judge.  In 
passing  upon  the  issue  as  to  whether  such 
communications  were  had  with  the  jury ;  for, 
if  they  were,  it  would  be  cause  for  a  new  trial, 
though  the  judge  did  not  authorize  them. 
Gholston  V.  Gholston,  31  Ga.  625.  As  the 
rule  just  referred  to  is  so  well  settled,  we 
take  It  that  the  judge  did  not  consider  that 
portion  of  the  affidavits  of  the  jurors  to  the 
effect  that  such  communications  were  had. 
The  question  of  fact  as  to  whether  the  com- 
munications !n  question  were  had  with  the 
jury,  depended  upon  the  credit  given  by  the 
judge  to  the  affidavits  of  Bagwell  and  Eu- 
banks that  they  were,  and  that  of  the  juror 
Nestlehutt  that  they  were  not  which  was  to 
some  extent,  supported  by  the  affidavit  of  the 
juror  Hitt  that  he  did  not  hear  such  communi- 
cations, and  that  if  they  had  been  made  he 
would  have  heard  them.  The  findings  of  the 
trial  judge  on  confiicting  affidavits  as  to  the 
alleged  misconduct  of  the  jury  while  con* 
slderlng  as  to  their  verdict  will.  In  the  ab- 
sence of  abuse  of  discretion,  be  upheld  by 
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the  Supreme  Court  Bnchanan  ▼.  State,  118 
Ga.  751,  45  S.  B.  607;.  King  T.  State,  119 
Oa.  426,  46  S.  B.  688;  Sallivaxi  ▼.  State,  121 
6a.  188,  187,  48  S.  B.  949;  Desvergee  v. 
Goette^  121  6a.  65,  48  S.  B.  698.  The  same 
mle  clearly  applies  here.  The  Judge,  in  over- 
mling  the  motion  for  a  new  trial,  necessarily 
held  that  the  alleged  improper  communi- 
cations were  not  had  with  the  jury. 

2.  Complaint  was  made  of  the  following 
charge:  **It  is  your  duty  to  find  the  facts 
from  the  testimony  submitted  on  the  trial  of 
this  case.  7ou  are  not  authorized  to  go  ot^ 
Bide  of  the  testimony  to  find  the  factg  in  the 
case.  On  the  trial  of  this  case  you  are  the 
judges  of  the  law  and  the  facta.  Tou  re- 
ceive the  law  that  should  govern  you  in  your 
consideration  from  the  court.  You  are  and 
should  l>e  l>ound  l>y  the  law  as  it  is  written 
and  given  you  in  charge  hy  the  court.  That 
Is  the  means,  and  the  only  means,  by  which 
you  are  to  find  out  what  the  law  is,  just  as 
the  testimony  put  before  you  is  the  only 
means  hy  tohich  you  are  to  find  out  what 
the  facts  are  in  the  case.  After  receiving 
ihe  law  from  the  court,  and  finding  out 
what  the  facts  are  from  the  testimony  sulh 
mitted  on  the  trial  of  the  case,  you  are  then 
to  iudge  of  them.  You  are  to  say  what  are 
the  facts  according  to  the  testimony;  what 
is  the  law,  according  to  the  charge  of  the 
court"  The  assignment  of  error  was  that 
the  portions  of  the  charge  which  we  have 
Italicized  "confined  the  Jury  to  the  sworn 
testimony  in  the  case  to  find  the  facts,  and 
deprived  defendant  of  the  benefit  of  his 
statement  to  the  Jury."  We  think  that  what 
the  court  evidently  intended  to  impress  upon 
the  minds  of  the  Jury  might  have  been  more 
aptly  expressed,  but  are  confident  that  the 
language  used,  when  taken  in  connection  with 
what  immediately  preceded  it,  as  appears 
from  the  charge  sent  up  as  a  part  of  the 
record,  was  not  calculated  to  induce  the  Jury 
not  to  give  due  weight  to  the  prisoner's  state- 
ment The  court  had  Just  called  the  at- 
tention of  the  Jury  to  the  fact  that  reference 
had  been  made  to  a  former  trial  or  trials  of 
the  case,  and  instructed  them  that  they  were 
not  to  be  influenced  in  any  way  by  this  fact ; 
that  they  should  try  the  case  as  though 
there  had  been  no  former  trial;  that  the 
trial  was  a  de  novo  Investigation,  separate 
and  distinct  from  any  former  trial,  etc. 
Then,  after  the  statement  that  the  Judge  did 
not  mean  by  anything  he  might  say  to  inti- 
mate to  the  Jury  what  had  or  had  not  been 
proved,  came  the  instructions  in  question. 
The  purpose  of  the  court  it  seems  clear,  was 
to  inform  the  Jury  that  they  were  the  sole 
Judges  of  what  the  facts  in  the  case  were,  and 
that  in  finding  the  facts  they  could  consider 
only  the  evidence  before  them.  The  court  had 
Just  previously  instructed  the  Jury  fully  and 
accurately  as  to  the  law  in  reference  to  the 
prisoner's  statement;  and  it  has  been  fre- 
quently held  that  it  is  proper  for  the  Judge 


to  shape  his  general  charge  to  the  Jury  up- 
on the  evidence  alone,  appropriately  instruct- 
ing them,  however,  at  some  stage  of  the 
charge,  with  respect  to  the  prisoner's  state- 
ment Hozie  y.  State,  114  6a.  19,  39  S.  B. 
944  and  cit 

8.  Another  charge  excepted  to  was :  "When 
the  homicide  is  proven,  the  law  presumes 
malice,  and  unless  the  evidence  should  re- 
lieve the  slayer  he  should  be  found  guilty  of 
murder.  When  the  killing  is  shown,  it  is 
on  the  prisoner  to  Justify  or  mitigate  the 
homicide."  The  exceptions  were  (1)  that 
the  charge  "was  not  authorized  by  the  evi- 
dence," (2)  "was  not  properly  adjusted  to 
the  facts  in  the  case,"  and  (8)  "deprived  de- 
fendant of  the  evidence  of  his  claim  and 
admission  that  he  shot  the  deceased  in  self- 
defense."  None  of  the  exceptions  was  well 
taken.  The  first  sentence  of  the  instruction 
now  under  consideration  substantially  states 
the  law  on  the  subject  as  held  in  many  cases 
by  this  court  Mann  t.  State  (this  day 
decided)  53  S.  Bk  324,  and  cases  cited.  The 
second  sentence  of  this  instruction,  however, 
is  not  an  accurate  statement  of  the  law,  for 
the  reason  that  it  is  not  incumbent  on  the 
slayer  to  show  circumstances  of  alleviation 
or  Justification  of  the  homicide,  when  such 
circumstances  arise  out  of  the  testimony  pro- 
duced against  him.  Mann's  Case  supra.  But 
the  charge  was  not  excepted  to  on  this 
ground,  and  we  may  say  that  even  if  it  had 
be^i,  the  error  was  not  cause  for  a  new  trial 
in  this  case,  as  the  evidence  introduced  by  the 
state  tended  to  show  that  the  homicide  was 
committed  by  the  accused  without  legal 
provocation  or  extenuating  circumstances. 
In  such  a  case  the  charge  given  was  author- 
ized by  the  evidence  and  was  properly  ad- 
Justed  to  the  facts,  if  the  Jury  believed  the 
evidence  for  the  state.  Nor  was  there  any 
merit  in  the  third  exception,  that  the  charge 
"deprived  defendant  of  the  evidence  of  his 
claim  and  admission  that  he  shot  the  de- 
ceased in  self-defense."  The  charge  certainly 
left  the  Jury  free  to  consider  the  evidence 
submitted  in  behalf  of  the  accused,  as  well 
as  his  statement  made  to  the  Jury,  to  the 
effect  "that  he  shot  the  deceased  in.  self-de- 
fense," and  to  give  such  evidence  and  state- 
ment the  credit  and  weight  the  Jury  thought 
they  deserved.  Counsel  for  plaintiff  in  error 
cite  Perkins  v.  State,  52  S.  B.  17,  and  Green 
V.  State,  52  S.  B.  481,  decided  during  the 
present  term;  but  an  examination  of  these 
cases  will  disclose  that  no  ruling  made  in 
either  is  in  point  here.  As  those  cases  were 
under  review  in  Mann  v.  State,  supra,  and 
were  there  fully  discussed  in  an  able  and  ex- 
haustive opinion  delivered  by  Mr.  Justice 
Bvans,  on  the  subject  of  the  rule  of  presump- 
tion when  a  homicide  is  proved,  we  for- 
bear to  say  more  in  reference  to  them. 

4.  The  court  did  not  err  in  instructing  the 
Jury  that  "the  doctrine  of  reasonable  fear 
only  applies  when  the  danger  is  urgent  and 
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pressing,  or  aiyparently  so,  at  the  time  of  the 
homicide."  Jackson  v.  State,  91  6a.  271, 
18  S.  B.  288,  44  Am.  St  Rep.  22;  WlUiams 
T.  State,  120  Ga.  873,  48  S.  B.  868. 

6.  The  conrt  charged  the  jury  that  If  the 
accused  killed  the  deceased,  and  If,  at  the 
time,  the  deceased  was  manifestly  intending 
or  endeavoring  to  commit  a  felonious  assault 
upon  the  accused,  the  latter  would  be  justi- 
flable  in  defending  himself  from  such  an  as- 
sault, **and  if  necessary,  or  apparently  so, 
to  prevent  such  assault,  the  defendant  would 
be  justifiable  in  taking  the  life  of  the 
deceased,  and  •  •  •  under  such  circum- 
stances should  be  acquitted."  The  only  as- 
signment of  error  on  this  charge,  urged  In  the 
brief  of  counsel  for  plaintiff  in  error,  is  that 
the  jury  must  have  understood  from  It  that 
before  the  accused  would  be  justifiable  there 
must  have  been  an  actual  necessity  for  the 
killing.  Manifestly  the  charge  was  not  open 
to  this  criticism. 

8.  The  charge  that  if  the  deceased  was  the 
aggressor,  and  was  attempting  to  shoot  the 
accused,  the  latter  would  be  justified  In  de- 
fending himself,  "as  before  stated,'*  wati  not 
tantamount  to  an  instruction  that  *the  de- 
ceased must  have  been  the  aggressor  and 
*  *  *  attempting  to  shoot  defendant  be- 
fore defendant  could  be  justified." 

7.  Nor  could  the  plaintiff  In  error  justly 
complain  of  a  charge  that  "the  defendant 
would  be  justifiable,  If  there  be  a  reasonable 
doubt  as  to  whether  he  acted  under  such 
fears,  or  had  reason  to  fear  that  it  was  nec- 
essary to  kill  to  save  his  own  Ufa*' 

8.  The  court  Instructed  the  jury  as  follows: 
"Reference  has  been  made  to  evidence  taken 
on  a  former  trial  or  trials  of  this  case.  I 
charge  you  that  you  are  In  no  way  concerned 
with  a  former  trial  or  trials,"  etc.  The  excep- 
tion to  this  charge  was  that  it  In  effect  in- 
structed the  jury  "that  they  could  not  con- 
sider the  evidence  of  the  witness  Miller, 
taken  on  a  former  trial  and  introduced  by 
the  defendant  on  this  trial,  to  prove  con- 
tradictory statements  made  by  said  witness." 
This  was  not  a  good  exception,  for  the  rea- 
son that  it  does  not  appear  from  the  motion 
what  Miller's  testimony  was. 

9.  During  the  charge,  the  court  stated  to 
the  jury  that,  in  reply  to  the  contention  of 
the  accused  that  the  homicide  was  justifiable, 
the  state  contended  that  the  accused  was 
the  aggressor  and  brought  on  the  difficulty, 
and  that,  if  any  necessity  existed  at  the 
time  of  the  homicide  for  the  accused  to  take 
the  life  of  the  deceased,  the  accused  brought 
about  such  necessity,  and  that  therefore  he 
could  not  take  adivantage  of  a  necessity 
brought  about  by  himself  to  take  the  life 
of  the  deceased.  Such  statement  was  not 
justly  subjected  to  criticism  on  the  ground 
that  "it  was  argumentative,"  or  upon  the 
ground  that  "it  was  not  authorized  by  the 
evidence." 

10.  The  court  Instructed  the  jury  that  if 
they  should  find  from  the  evidence,  beyond 


a  reasonable  doubt,  that  at  the  time  of  the 
homicide  the  deceased  was  not  attempting 
to  shoot  the  accused,  but  that  the  gun  of 
the  deceased  was  discharged  In  a  struggle 
over  It,  caused  by  the  accused  attempting 
to  take  it  from  the  deceased;  that  there 
was  no  necessity,  or  apparent  necessity,  for 
the  accused  to  shoot  the  deceased  to  save 
himself  from  a  felonious  assault;  that  the 
circumstances  were  not  sufficient  to  excite 
the  fears  of  a  reasonable  man;  that  tlie 
accused  was  not  in  danger  of  any  great 
bodily  harm,  or  of  a  felony  being  committed 
on  him  by  the  deceased;  and  that  the  ac- 
cused Intentionally  shot  and  killed  the  de- 
ceased, with  malice  aforethought,  either  ex- 
press or  implied,  then  the  offense  would  be 
murder,  and  it  would  be  the  duty  of  the 
jury  to  find  the  accused  guilty.  Error  was 
assigned  upon  this  charge  upon  the  follow- 
ing grounds:  That  "it  was  unauthorized  by 
the  evidence,**  that  "it  assumed  that  at  the 
time  of  the  killing  the  deceased  was  not 
attempting  to  shoot  defendant,  that  if 
placed  upon  defendant  the  burden  of  prov- 
ing that  he  was  in  great  bodily  harm  or 
of  a  felony  being  committed  upon  him  by 
the  deceased,"  and  that  "it  was  not  properly 
adjusted  to  the  facts  and  Issues  In  the  case." 
None  of  these  assignments  of  error  was  mer- 
itorious, as  the  charge  was  not  erroneous 
for  any  of  these  reasons. 

11.  The  following  charge  was  also  except- 
ed to:  "If  the  defendant  •  •  •  assault- 
ed the  deceased,  [the  latter]  had  a  right  to 
use  such  force  as  was  necessary  to  prevent 
such  assault,  and  If  the  defendant  shot  and 
killed  the  deceased  when  the  deceased  was 
using  such  force  only,  or  making  such  resist- 
ance only,  as  was  necessary  to  defend  him- 
self from  the  assault  made  on  him  by  the 
defendant,  the  defendant  would  not  be  justi- 
fiable in  killing  the  deceased  for  defending 
himself  from  the  felonious  assault  made  upon 
him  by  the  defendant"  The  exceptions  were 
that  the  charge  "was  unauthorized  by  the 
evidence,"  that  "it  assumed  that  the  defend- 
ant assaulted  the  deceased,"  and  that  "It 
was  not  properly  adjusted  to  the  facts  and 
issues  in  the  case."  None  of  these  excep- 
tions was  meritorious. 

12.  "Because  the  court  erred  In  failing  to 
charge  on  the  bad  character  of  the  deceased 
for  violence"  was  an  assignment  of  error 
which  was  without  merit. 

13.  There  are  several  grounds  in  the  mo- 
tion for  a  new  trial,  based  on  alleged  errors 
in  the  court's  instructions  to  the  jury,  and 
on  the  failure  of  the  court  to  charge  In 
certain  respects,  which  we  do  not  de^n  It 
necessary  to  further  notice,  for  the  reason 
that  when  this  case  was  before  this  court 
on  a  former  occasion  (119  Ga.  970,  47  S.  E. 
544)  similar  assignments  of  error  were  passed 
on  and  ruled  adversely  to  the  plaintiff  in  error. 

14.  We  have  very  carefully  studied  the 
evidence  in  the  record,  and  have  no  hesltan- 
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cj  In  reaching  tbe  concludon  that  It  was 
amply  sufficient  to  warrant  the  verdict.  The 
court  did  not  err  In  overruling  the  motion 
for  a  new  trial. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  ATKINSON,  J.,  not  presidUig. 


(124  Ga.  780) 

JORDAN  V.  STATE. 

(Supreme  Court  of  Georgia.    Feb.  15,  1906.) 
Hoici  CI  DE—MuKDEB— Evidence. 

The  evidence  amply  warranted  a  finding 
that  the  accused  was  guilty  of  involuntary  man- 
slaughter in  the  commission  of  an  unlawful  act, 
but  as  it  did  not  appear  beyond  a  reasonable 
doiU^t  that  there  was  any  intention  to  kill,  or 
that  the  killing  was  done  with  a  weapon  like- 
ly to  produce  death,  a  verdict  finding  the  ac- 
cused guilty  of  murder  should  have  been  set 
aside. 

[Ed.  Note. — For  cases  in  point,  see  voL  26» 
Cent.  Dig.  Homicide,  $  14.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Ck>urt,  Spalding 
0)unty;   E.  J.  Reagan,  Judge. 

Henry  Jordan  was  convicted  of  murder, 
and  brings  error.    Reversed. 

Henry  Jordan  was  convicted  under  an 
indictment  charging  him  with  murder,  and 
assigns  error  upon  the  refusal  of  the  Judge 
to  grant  him  a  new  trial.  Carrie  Verner,  a 
witness  for  the  state,  testified  as  follows: 
Henry  Jordan  and  Mattie  Jordan  were  at 
the  home  of  the  witness,  and  were  talking 
about  going  to  Fried  Conners*.  Henry  told 
her  she  was  not  going  without  putting  on 
her  shoes.  Mattie  Jordan  said  that  one  of 
her  feet  were  swollen,  and  It  hurt  her  to 
wear  shoes,  and  she  was  going  anyway. 
Henry  was  sitting  in  the  door  trimming 
a  piece  of  plank.  She  started  off,  and  he 
threw  down  the  plank  and  started  after 
her.  She  looked  back,  saw  him  coming,  and 
started  to  run.  Henry  threw  the  rode.  He  got 
It  from  under  a  hickory  tree  while  following 
her.  Witness  could  not  tell  exactly  what 
size  It  was.  It  looked  as  if  it  might  be  as 
big  as  her  fist  The  rock  hit  Mattie  Jordan, 
she  fell,  and  when  witness  reached  her  she 
was  dead.  Dr.  W.  H,  Dorsey  testified  that 
on  post  mortem  examination  he  found  a 
bruise  at  the  top  of  the  vertebral  column  of 
the  deceased,  the  third  vertebra  being  broken. 
This  could  have  been  done  by  a  ro<*  hitting 
the  deceased  in  the  back  of  the  neck. 
Breaking  her  neck  would  cause  her  death, 
but  he  could  not  tell  what  broke  her  neck. 
Striking  It  with  a  rock  would  produce  the 
bruise  he  found.  He  found  no  abrasion  of 
the  skin.  Whether  a  rock  of  sufficient  shse 
to  break  the  neck  would  make  an  abrasion 
of  the  skin  would  depend  upon  the  character 
af  the  rock.  A  smooth  rock  would  not  neces- 
sarily make  an  abrasion.  A  rough  one  would. 
It  is  possible  that  the  neck  might  have  been 
broken  by  the  fall.  A  person  falling  In  the 
position  In  which  the  deceased  is  said  to 
have  fallen  and  broken  her  neck,  it  would 


be  almost  impossible  for  her  to  cry  out 
A  person  hit  from  behind  might  go  for  some 
distance  and  fall  without*  crying  out  A 
person  throwing  a  rock  of  the  size  as  tes- 
tified to  by  Carrie  Verner  might  produce  a 
wound  on  the  neck  of  the  character  found 
on  deceased.  The  witness  looked  thoroughly 
about  the  place  where  the  woman  was  lying, 
and  found  no  rock.  There  was  a  stump 
standing  up  in  the  ground  near  where  de- 
ceased had  fallen.  Witness  was  shown  a 
rock  afterwards  which  was  said  to  have 
caused  the  wound,  but  he  did  not  see  it  at 
the  place  of  the  killing.  The  accused,  in 
his  statement,  denied  that  he  killed  his  wife, 
saying  that  he  ran  after  her  and  she  fell. 
He  also  asserted  that  they  bad  had  no 
trouble,  and  they  had  always  gotten  along 
well  together.  There  was  rebuttal  evi- 
dence for  tbe  state  that  the  accused  and 
his  wife  had  been  seen  quarreling  at  different 
times,  but  no  evidence  that  he  had  ever 
made  any  threats  to  kill  her  or  harm  her 
in  any  way.  One  witness  testified  that  the 
rock,  as  desoribed  by  Carrie  Verner,  was, 
in  his  opinion,  likely  to  produce  death, 
and  that  a  red,  smooth  rock  was  found  near 
the  place  of  the  killing,  a  little  larger 
than  a  man's  fist.  The  witness  did  not  state 
that  he  found  the  rock,  but  that  it  was 
found  by  one  Jake  Barrett,  who  seems  not 
to  have  been  called  as  a  witness. 

J.  J.  Flint  and  Thos.  W.  Thurman,  for 
plaintiff  in  error.  O.  H.  B.  Bloodworth,  Sol. 
Gen.,  and  Jno.  0.  Hart,  Atty.  Gen.,  for  the 

State. 

COBB,  P.  J.  (after  stating  the  facts) .  Even 
if  it  cannot  be  said  that  the  testimony,  taken 
as  a  whole,  establishes  that  there  was  no  in- 
tention to  kill,  it  certainly  can  be,  with 
confidence,  asserted  that  it  does  not  appear 
beyond  a  reasonable  doubt  that  there  was 
such  an  intention.  If  there  was  no  intent 
to  kill,  the  accused  was  not  guilty  of  murder, 
unless  the  killing  happened. in  the  commis- 
sion of  an  unlawful  act  which  in  its  conse- 
quences naturally  tended  to  destroy  the  life 
of  a  human  being.  Pen.  Code  1895,  §  67. 
The  throwing  of  the  rode  was  an  assault, 
and  was,  of  course,  an  unlawful  act.  In 
determining  whether  the  killing  happened 
as  the  result  of  an  act  naturally  tending  in 
its  consequences  to  destroy  the  life  of  a 
human  being,  much  will  depend  upon  the 
size  and  character  of  the  rock.  On  this  vital 
matter  the  evidence  at  its  best  is  vague, 
uncertain,  and  unsatisfactory.  The  principal 
witness  for  the  state  testified  that  the  rock 
"looked  like  it  might  be  as  big  as  my  fist 
I  don't  know  whether  It  was  or  not."  Where 
all  the  circumstances  are  such  as  to  preclude* 
the  idea  of  deliberation,  and  where  the 
weapon  used  is  one  caught  up  hastily,  a 
killing  resulting  from  the  use  of  such  a 
weapon  under  such  circumstances  is  not 
generally  murder,  but  only  involuntary  man- 
slaughter.   In   Ray's  Case,   15   Ga.   223,  it 
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was  said  that  the  fact  that  a  person  had 
accidentally  and  hastily  taken  up  a  board, 
with  which  he  £ad  inflicted  wounds  which 
IMroduced  death,  and  had  not  provided  the 
same,  was  a  drcumstance  which  did  not  f ayor 
the  presumption  that  malice  will  be  im* 
plied  because  the  weapon  was  of  a  character 
likely  to  produce  death.  In  Henry's  Case, 
33  Ga.  441,  the  accused  was  a  slaye  and  a 
blacksmith,  who  intended  to  whip  a  striker, 
also  a  slave,  striking  him  over  the  head  with 
an  axe  helm  and  killing  him,  but  with  no 
intent  to  bring  about  that  result,  and  there 
being  no  evidence  from  which  such  an  intention 
could  be  inferred,  because  the  helm  may 
have  been  a  weapon  likely  to  produce  death, 
a  verdict  of  guilty  of  murder  was  set  aside 
on  the  ground  that  the  evidence  did  not  war- 
rant such  a  finding.  See,  also,  Crawford's 
Case,  90  Ga.  709,  17  S.  E.  628,  35  Am.  St  Rep. 
242;   Taylor's  Case,  108  Ga.  390,  34  S.  E.  2. 

The  accused,  according  to  the  evidence  of 
the  state,  was  clearly  guilty  of  Involuntary 
manslaughter  in  the  commission  of  an  unlaw- 
ful act;  but  the  evidence  did  not  authorize  a 
finding  that  he  was  guilty  of  murder.  It  did 
not  appear  beyond  a  reasonable  doubt  that 
there  was  any  intention  to  kill,  nor  did  it 
appear  beyond  a  reasonable  doubt  that  the 
weapon  used  was  one  likely  to  produce 
death. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  BECK,  J.,  disqualified. 


(124  Oa.  776) 

SAMPSON  V.  STATE, 
(Supreme  Court  of  Georgia.    Feb.  15,  1006.) 

INDICTMKNT—ReTUBN— PUBA.  IN  Abateicbrt. 

An  indictment  must  be  returned  into  open 
court.  Accordingly,  when  the  judge  of  a  supe- 
rior court,  at  10  o'clock  a.  m.  of  a  given  day, 
ordered  that  a  recess  of  the  session  of  the 
court  for  that  day  be  taken  from  that  hour 
until  8:30  o'clock  the  next  morning,  and  then 
left  the  courtroom  and  did  not  return  during 
the  remainder  of  that  day,  an  indictment  re- 
turned during  the  afternoon  of  the  same  day 
by  the  bailiff  of  the  grand  jury  to  the  clerk  of 
the  court,  while  he  was  in  the  courtroom, 
was  not  properly  returned,  and  a  plea  in  abate- 
ment setting  up  such  facts,  and  supported  by 
uncontroverted  evidence,  should  have  been  sus- 
tained. 
(Syllabus  by  the  Ck)urt) 

Error  from  Superior  (3ourt,  Thomas  Ooun- 
ty;  R.  O.  Mitchell,  Judge. 

Mitch  Sampson  was  convicted  of  crime^ 
and  brings  error.    Reversed. 

Theo.  Titus,  for  plaintiff  in  error.  W.  E. 
Thomas,  Sol.  Gen.,  for  the  State. 

FISH,  O.  J.  At  the  October  Term,  1906, 
of  the  superior  court  of  Thomas  county,  the 
judges  about  10  o'clock  a.  m.  on  October  17th, 
having  disposed  of  the  civil  cases  set  for  that 
day,  ordered  a  recess  of  the  court  until  8:30 
o'clock  the  next  morning,  excusing  the  petit 
jurors  until  that  time,  but  not  so  relieving 
the  grand  jury  and  the  derk  of  the  court 


from  duty.  The  Judge  then  left  the  court- 
house and  did  not  return  until  the  neit 
morning.  During  the  afternoon  of  October 
17th  the  bailiff  of  the  grand  jury  delivered 
to  the  clerk  of  the  court;  who  was  in  the 
courtroom,  an  indictment  against  Mich 
Sampson,  which  was  marked  "True  bill"  and 
signed  by  the  foreman  of  the  grand  jury. 
Upon  the  call  of  the  case  for  trial  at  that 
term  of  the  court,  the  accused  filed  a  plea  in 
abatement,  to  the  effect  that  no  indictment 
had  been  returned  against  him  in  open  court, 
either  by  the  grand  jury  or  by  the  bailiff 
thereof.  The  state  traversed  this  plea,  and 
upon  the  trial  of  the  issue  thus  made,  before 
a  jury,  the  accused  submitted  evidence 
establishing  the  facts  as  above  stated.  The 
court  directed  a  verdict  against  the  plea. 
The  case  was  th^i  tried  upon  its  merits  and 
the  accused  found  guilty.  He  moved  for  a 
new  trial,  which  motion  was  overruled  by  the 
court,  and  he  excepted. 

In  10  Encyclopedia  of  Pleading  and  Prac- 
tice it  is  said:  "An  indictment  must  be 
returned  into  open  court  by  the  grand  jury  and 
in  the  presence  of  its  members."  The  de- 
cisions of  many  courts  are  cited  which  sus- 
tain the  text  Such  was  the  procedure  at 
common  law,  which  is  described  by  Chltty 
as  follows:  ••When  the  jury  have  made  [the] 
indorsem^its  on  the  bills,  they  bring  them 
publicly  into  court;  and  the  clerk  of  the  peace 
at  sessions,  or  clerk  of  assize  on  the  circuit, 
calls  all  the  jurymen  by  name,  who  severally 
answer  to  signify  that  they  are  present;  and 
then  the  clerk  of  the  peace,  or  assize,  asks 
the  jury  whether  they  have  agreed  upon  any 
bills,  and  bids  them  present  them  to  the  court; 
and  then  the  foreman  of  the  jury  hands  the 
Indictments  to  the  clerk  of  peace^  or  clerk 
of  assize,  who  asks  them  if  they  agree  the 
court  shall  amend  matter  of  form,  altering  no 
matter  of  substance,  to  which  they  signify 
their  assent.  This  form  is  necessary  in 
order  to  enable  the  court  to  alter  any  clerical 
mistake,  because  they  have  no  authority  to 
change  the  form  of  the  accusation,  without 
the  consent  of  the  accusers."  Ghitty's  Crimi- 
nal Law,  ^324,  ♦325.  The  practice  of  grand 
juries  returning  indictments  into  open  court 
prevailed  in  this  state  untl(  a  comparatively 
recent  period.  In  Danforth  v.  State,  75  Ga. 
614,  58  Am.  Rep.  480,  Mr.  Justice  Hall,  in 
delivering  the  opinion,  said:  •'Within  the 
memory  of  many  of  us,  bills  and  present- 
ments were  returned  into  court  by  the  entire 
body,  whose  names  were  called  by  the  clerk, 
and  in  that  way  it  was  ascertained  that  a 
legal  quorum  was  present,  and  after  consent- 
ing that  the  state's  counsel  might  alter  any 
matter  of  form,  but  not  any  matter  of  sub- 
stance without  their  privity  and  consent,  they 
made  their  report  to  the  court,  which  was 
directed  to  be  ent^ed  on  the  minutes."  He 
furthec  said  that  prior  to  the  act  of  Decem- 
ber 21,  1857,  all  witnesses  to  be  examined 
before  the  grand  jury,  accompanied  by  some 
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members  of  that  bodj,  were  sworn  in  op^i 
court  in  each  particuJar  case  in  which  they 
were  summoned  to  testify,  but  that  under 
that  act,  it  was  made  lawful  for  the  foreman 
of  each  grand  Jury  to  administer  the  oath 
prescribed  by  law  to  witnesses  that  might 
be  required  to  testify  before  that  body.  The 
BiotiYe  that  led  to  this  change,  the  learned 
justice  said,  was  to  prevent  Interruptions 
to  the  business  of  the  court  and  the  timely 
warning  that  was  given  to  offenders  of  what 
was  transpiring  before  the  grand  jury.  He 
further  said:  "The  administration  of  oaths 
to  witnesses  was  r^rulated  by  a  rule  pre- 
scribed by  law,  but  It  was  otherwise  with 
the  formalities  observed  in  receiving  and  re- 
porting to  the  court  bills  and  presentments 
found  by  the  grand  jury.  ♦  ♦  ♦  The  oath 
taken  by  the  bailiff  attending  the  grand  jury, 
for  many  years  before  the  adoption  of  the 
code,  was  the  same  as  that  now  found  in 
the  section  above  cited  [section  3916  of  the 
Ck)de  of  1882].  But  when  it  was  adopted,  or 
from  what  source  it  was  derived,  we  are 
unable  to  determine.  That  the  latter  clause 
In  it  was  not  contained  in  the  oath  adminis- 
tered to  bailiffs  waiting  on  grand  inquests 
in  England,  whence  we  derived  our  laws 
and  customs  and  much  of  our  practice^  Is 
rendered  tolerably  certain  by  reference  to 
the  old  books  of  practice.  •  •  *  The 
power  of  returning  to  the  court  bills  and  pre- 
sentments found  by  the  grand  jury,  if  not 
expressly  given  by  the  latter  clause  of  the 
bailiff's  oath,  which  has  now  become  a  part 
of  our  law,  may  be  well  implied  from  the 
obligation  and  duty  it  imposes  upon  that 
officer,  and  so  far  no  complaint  has  been 
heard  of  any  detriment  or  wrong  to  parties 
from  the  practice,  while  it  is  evident  that  it 
has  facilitated  the  business  of  the  court,  and 
roidered  the  execution  of  its  penal  process 
more  easy  and  certain  than  It  was  under  the 
former  methods."  The  part  of  the  oath  of 
the  bailiff  of  the  grand  jury  referred  to  in 
that  opinion  is  as  follows:  ''You  do  solemnly 
swear  that  you  will  ♦  •  •  carefully  de- 
liver to  that  body  all  such  bills  of  indicb- 
ment,  or  other  things,  as  shall  be  sent  to  them 
by  the  court,  without  alteration,  and  as  care- 
fully return  all  such  as  shall  be  sent  by  that 
body  to  the  court"  In  Danforth's  Case, 
following  Davis'  Case,  74  Oa.  870,  it  was  held, 
that  the  sworn  bailiff  of  the  grand  jury  is 
competent  to  make  return  into  court  of  bills 
found  by  the  grand  jury.  In  Bowen  v.  State, 
81  Ga.  482,  8  S.  E.  736,  Chief  Justice  Bleckley 
said  that  the  rulings  in  the  Cases  of  Davis 
and  Danforth  went  quite  far  enough,  and 
that  the  Solicitor  General,  though  an  officer 
of  the  court,  has  no  legal  authority  to  make 
such  return  of  an  Indictment,  In  the  absence 
of  the  grand  jury  from  the  courtroom,  re- 
ceived by  him  in  private  from  one  or  more 
members  of  the  grand  jury.  It  seems  to  us 
clear  that  the  only  change  in  procedure  con- 
templated and  authorised  by  the  provisions 


of  the  oath  prescribed  for  the  bailiff  of  the 
grand  jury  was,  to  substitute  the  bailiff  for 
the  grand  jury  as  the  medium  for  returning 
the  indictments  and  presentments  found  by  that 
body  to  the  court;  and  as,  under  the  old 
practice,  the  grand  jury  was  required  to 
return  indictments  and  presentments  Into 
open  court,  it  follows  that  the  bailiff  must  do 
likewise.  In  Gardner  v.  People,  20  111.  430, 
the  court,  att&c  holding,  "Before  a  party  can 
be  tried  on  an  indictment.  It  must  appear 
from  the  record  that  it  was  returned  into 
open  court,"  said:  "This  requirement  is 
proper  for  the  protection  of  the-  citizen 
against  being  forced  to  def^id  himself 
against  charges  never  acted  upon  or  presented 
by  a  grand  jury.  If  it  were  otherwise,  by 
either  accident  or  design,  he  might  be  com- 
pelled to  make  such  defense."  In  Goodson 
V.  State,  29  Pla.  511,  10  South.  738,  30  Am. 
St.  Rep.  135,  it  was  held:  "The  only  recog- 
nized manner  in  which  the  findings  of  a 
grand  jury  can  be  authoratively  presented  is 
in  open  court"  And  the  court  said:  "Were 
the  rule  otherwise,  it  would  render  it  possible 
for  a  designing  or  revengeful  foreman  of  a 
grand  jury  to  ruin  any  citizen  by  surrepti- 
tlously  filing  with  the  clerk  In  his  office  an 
indictment  manufactured  by  himself  alone, 
upon  which  his  fellow  jurors  had  taken  no 
action." 

Whether  the  rights  of  citizens  might  be 
jeopardized  by  a  failure  to  require  indict- 
m^its  to  be  returned  into  open  court  or  not 
we  conceive  that  there  Is  a  sound  reason  in 
practice  for  requiring  this  to  be  done,  and 
that  is,  that  there  may  be  sufficient  record 
evidence  that  the  Indictment  has  been  duly 
found  and  returned.  See,  in  this  connection, 
Nunn  V.  State,  1  Ga.  243;  Bowen  v.  State, 
81  Ga.  482,  8  S.  E.  736;  Rutherford  v.  Craw- 
ford, 53  Ga.  138  (8).  The  clerks  of  the 
superior  courts  are  required  to  keep  regular 
minutes  of  their  proceedings  from  day  to  day, 
Civ.  Code  1896,  S  436a  The  proceedings 
of  the  court  for  the  day  on  which  the  bailiff 
delivered  the  indictment  in  the  present  case 
to  the  clerk  were  terminated  at  about  10 
o'clock  a.  m.,  by  the  judge's  order  for  a  re- 
cess fbr  the  remainder  of  that  day.  There- 
fore the  return  of  the  indictment  by  the 
bailiff  to  the  clerk  during  the  afternoon  of 
that  day,  the  court  not  having  reconvened 
and  the  judge  not  being  present  was  no  part 
of  the  proceedings  of  the  court  of  that  day, 
and  could  not  properly  be  so  entered  on  the 
minutes.  This  being  true,  the  entry  could  not 
properly  be  made  by  an  entry  nunc  pro  tunc. 
There  could,  therefore,  be  no  sufficient  evidence 
of  record  that  the  indictment  was  duly  found  by 
the  grand  jury  and  returned  into  court 

Our  conclusion  is  that  the  court  erred  in 
directing  a  verdict  against  the  plea  in  abate- 
ment and  in  refusing  to  grant  a  new  trial. 
We  do  not  however,  mean  to  intimate 
that  a  grand  jury  cannot  continue  its  de- 
Uberation^  examine  witnessest  and  find  pre 
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sentments  and  IndlctmentB  during  a  recess  of 
a  term  of  court  See  Commonwealth  v. 
Bannon,  97  Mass.  214.  All  that  we  hold 
Is  that  presentments  and  indictments  foxmd 
by  that  body  must  be  returned  into  open  court 
Judgment  reversed.  All  the  Justices  con- 
curring. 


(124  Ga.  767) 


GRANT   T.    STATE. 


(Supreme  Court  of   Georgia.    Feb.    15,   1906.) 

1.  Criminal     Law  —  Instructions  —  State- 
ment OP  Accused. 

It  is  not  error  for  the  court  in  a  criminal 
case,  when  charging  the  jury  in  regard  to  the 
prisoner's  statement,  to  give  them  in  charge  sec- 
tion 1010  of  the  Penal  Code  of  1895  in  its  en- 
tirety ;  and,  having  followed  the  language  of  the 
statute,  it  may  there  leave  the  matter. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §S  1902,  1903.] 

2.  Homicide— iNSTBUonoNs  as  to   Vebdict. 

A  charge:  "In  the  event  you  find  the  de- 
fendant guilty,  you  will  render  one  of  two  ver- 
dicts, exercising  the  power  and  discretion  which 
the  law  vests  in  you.  You  can  say,  'We,  the 
jury,  find  the  defendant  ^ilty,*  or  *We,  the 
jury,  find  the  defendant  guilty,  and  recommend- 
that  he  be  punished  by  imprisonment  in  the 
penitentiary  for  life* " — is  not  error  for  lack  of 
fullness,  or  because  the  judge  did  not  explain  to 
the  jury  "what  that  power  and  discretion  was." 
See  Taylor  v.  State,  31  S.  E.  778,  105  Ga.  782, 
and  cases  cited. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  §  663.] 

3.  Same— INSTBUCTIONS. 

There  being  nothing  in  the  evidence  to  call 
for  such  charges,  it  was  proper  for  the  court  to 
omit  the  law  in  reference  to  voluntary  man- 
slaughter, as  well  as  that  as  to  confessions, 
from  his  instructions  to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol,  26, 
C^nt  Dig.  Homicide,  H  652,  655.] 

4.  Same— Evidence. 

There  was  no  error  in  the  admission  of  tes- 
timony, the  evidence  demanded  the  verdict,  and 
the  court  did  not  err  in  refusing  to  grant  a  new 
trial. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  S  821.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Morgan  Coun- 
ty; H.  G.  Lewis,  Judge. 

Huss  Grant  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

Foster  &  Butler,  for  plaintiff  In  error. 
Jos.  E.  Pottle,  Sol.  Gen.,  and  Jno.  O.  Hart, 
Atty.  Gen.,  for  the  State. 

BECK,  J.  The  plaintiff  in  error  was 
charged  with  the  offense  of  murder,  and  was 
convicted  of  that  offense  without  a  recom- 
mendation. He  moved  for  a  new  trial,  his 
motion  embracing  several  grounds. 

1.  Counsel  for  plaintiff  in  error  contend 
that  the  court  erred  in  charging  on  the  sub- 
ject of  the  defendant's  statement  as  follows : 
"The  prisoner  shall  not  be  compelled  to  an- 
swer any  question  on  cross-examination 
should  he  think  proper  to  decline  to  do  so" — 
and  insist  that  this  language  of  the  statute 
contains  no  part  of  the  law  to  be  given  in 


charge  to  the  jury.  It  will  be  observed  that 
the  extract  from  the  charge  complained  of 
and  alleged  to  be  error  is  in  the  exact  words 
of  the  statute,  and  this  court  has  repeated- 
ly ruled  that  in  charging  upon  the  defend- 
ant's statement  it  is  best  for  the  trial  court 
to  follow  the  statute  and  there  leave  the  mat- 
ter. These  rulings  were  scrupulously  observ- 
ed by  the  court  in  the  trial  of  this  case.  In 
fact  the  criticism  made  upon  this  charge  by 
counsel  is  that  the  trial  court  only  too  strictly 
followed  the  rulings  referred  to,  and  gave  the 
section  in  regard  to  the  prisoner's  statement 
literally  and  in  its  entirety.  In  doing  so, 
however,  no  error  was  committed  that  would 
justify  this  court  In  Interfering  with  the 
court's  discretion  in  the  refusal  of  a  new 
trial.  The  cases  of  Morgan  v.  State,  119 
Ga.  566,  46  S.  E.  836,  Hackett  v.  State, 
108  Ga.  40,  33  S.  E.  842,  and  Teasley  v. 
State,  105  Ga.  842,  32  S.  E.  335,  in  so  far  as 
they  announce  and  maintain  this  principle 
of  law,  are  correct  and  sound,  and,  upon 
review  thereof,  are  affirmed. 

2.  The  second  headnote  deals  sufficiently 
with  the  error  alleged  in  the  motion  for 
new  trial  to  have  been  committed  by  the 
trial  judge  in  his  instructions  to  the  jury 
touching  the  exercise  of  their  discretion  and 
power,  in  the  event  they  should  find  the  ac- 
cused guilty' of  murder,  to  recommend  that 
he  be  punished  by  imprisonment  in  the  peni- 
tentiary for  life. 

3.  There  was  nothing  in  the  evidence  upon 
which  to  base  a  charge  upon  voluntary  man- 
slaughter, or  upon  the  subject  of  confes- 
sions. 

4.  Exception  was  taken  to  the  refusal  of 
the  court  to  exclude  the  following  testimony  : 
"Mary's  [deceased's]  child  said,  'Huss  [de- 
fendant], you  have  shot  mamma.' "  The  testi- 
mony quoted  was  that  of  Jake  Colbert,  a 
witness  for  the  state,  and  it  was  objected  to 
"on  the  ground  that  the  Solicitor  General, 
in  opening  the  case  to  the  jury,  had  stated 
that  Mary  Johnson's  [deceased's]  child,  the 
one  referred  to  by  the  witness  Colbert,  was 
too  young  to  be  a  competent  witness  or  to 
testify."  And  movant  adds  that  this  (the 
foregoing  statement  of  the  Solicitor  General) 
"was  true,  and  allowing  Colbert  to  testify 
as  to  what  the  child  said  was,  in  effect,  al- 
lowing the  child  to  testify."  We  cannot 
agree  with  counsel  that  permitting  the  wit- 
ness to  testify  to  the  words  of  a  little  child, 
too  young  to  be  brought  into  court  as  a 
witness,  was  equivalent  to  permitting  the 
child  itself  to  testify.  It  appears  from  the 
evidence  that  the  witness  Colbert,  at  the 
sound  of  the  shots  which  slew  the  deceased, 
ran  immediately  from  an  adjoining  room  in- 
to the  one  where  the  homicide  was  committed, 
and  said  twice  to  the  defendant,  "Have  you 
shot  Mary?"  The  defendant  made  no  an- 
swer, but  the  child,  as  the  defendant  silently 
left  the  room,  uttered  the  words,  "Huss,  you 
have  shot  mamma."  These  words,  spoken 
by  a  little  child  immediately  after  the  shock- 
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ing  occurrence,  were  clearly  admissible  as 
a  iMirt  of  tbe  res  gestce.  No  declaration  could 
have  been  freer  ''fromall  suspicion  of  de- 
vice or  afterthought,"  and  it  was,  in  point 
of  time,  almost  concurrent  with  the  act  to 
which  it  referred.  It  was  the  very  deed  it- 
self, speaking  through  the  mouth  of  a  babe. 
Judgment  affirmed.  All  the  Justices  con- 
curring. 


a24  Oa.  798) 

FORD   T.    STATE. 
(Supreme   Court   of   Georgia.    Feb.   15,   1906.) 

Cbiminal   Law  —  Evidence  —  Convbbsation 

Between  Accused  and  Wife. 

Evidence  of  a  conversation  overheard  be- 
tween the  accused  and  his  wife  is  not  inadmissi- 
ble for  the  reason  that  the  wife  is  incompetent 
to  explain  or  deny  her  part  in  the  conversation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
<}ent.  Dig.  Criminal  Law,  §  907 ;  vol.  50,  Cent. 
Dig.  Witnesses,  §  740,  741.] 

(Syllabus  by  the  C!ourt) 

Error  from  Superior  CJourt,  Schley  County ; 
Z.  A.  Littlejohn,  Judge. 

J.  W.  Ford  was  convicted  of  assault  with 
intent  to  kill,   and  brings  error.    Affirmed. 

Williams  &  Harper,  for  plaintiff  in  error. 
F.  A,  Hooper,  Sol.  Gen.,  for  the  State. 

COBB,  P.  J.  The  accused  was  tried  upon 
an  indictment  charging  him  with  an  assault 
with  intent  to  murder,  and  was  convicted  of 
the  offense  of  stabbing.  He  filed  a  motion 
for  a  new  trial  upon  the  general  grounds,  and 
upon  the  further  ground  that  the  court  erred 
in  admitting  the  evidence  of  one  Jordan,  who 
testified  to  a  conversation  he  had  overheard 
between  tbe  accused  and  the  wife  of  the  ac- 
cused«  as  follows:  "His  wife  says  to  him: 
'Hush,  John,  you  know  you  are  in  fault. 
You  ain*t  got  no  business  to  say  that  anybody 
interrupted  you  at  all.*  He  says :  *Well, 
I  meant  to  do  that  young  man  up  a  job,  if 
It  had  not  been  for  his  wife.* "  The  objection 
urged  to  this  testimony  was  that  the  wife  of 
the  accused  was  an  incompetent  witness  to 
testify  for  or, against  him,  and  she  would, 
therefore,  not  be  permitted  to  deny  or  explain 
the  above  conversation.  We  do  not  think 
the  objection  was  well  taken.  It  is  true  that 
the  wife  is  an  incompetent  witness  in  a  case 
where  the  husband  is  on  trial,  but  the  accused 
had  the  privilege  of  referring  to  this  conver- 
sation in  his  statement  and  explaining  It 
in  any  way  he  could,  and  the  jury  were 
authorized  to  accept  his  explanation.  The 
wife's  explanation  as  to  her  part  of  the  c<»i- 
versatlon  is  Immaterial.  It  is  the  silence  or 
the  sayings  of  the  husband  that  are  pertinent, 
and  throw  light  upon  the  issue.  He  is  the 
proper  person  to  explain  or  deny  his  state- 
ment A  conversation  between  husband  and 
wife,  overheard  by  a  third  party,  may  be  tes- 
tified to  by  such  third  party,  just  as  any 
other  conversation  so  overheard  might  be 
testified  to,  and  such  evidence,  when  revelant. 
Is  ordinarily  admissible.    See  Grant  v.  State 


(Ga.;  decided  Feb.  16,  1906)  63  S.  B.  8S4. 
The  evidence  authorized  the  verdict,  and  the 
discretion  of  the  trial  judge  in  refusing  to 
grant  a  new  trial  will  not  be  controlled. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(IM  Qa.  829) 
MIIXER  &  GO.  ▼•  SHROPSHIRE. 
(Supreme   i^urt  of  Georgia.    Feb.    15,   1906J 

Gaming— Dealing  in  Futubss— Monet  Lost 

— Recovbbt. 

Irrespective  of  whether  a  purely  speculative 
transaction  in  cotton  is  a  **gamiiig"  contract, 
withm  the  meaning  of  Civ.  (Jode  1895,  $  3671, 
inasmuch  as  the  (General  Assembly  permits  one 
paying  a  license  tax  to  engage  in  the  business  of 
buying  and  selling  "futures,'^  he  cannot  be  sub- 
jected to  the  penalty  imposed  by  that  section, 
which  declares  that  "money  or  property  deliv- 
ered up  upon''  a  gaming  consideration  '*may  be 
recovered  bade  from  the  winner  by  the  loser, 
if  he  shall  sue  for  the  same  in  six  months  after 
the  loss,"  or,  if  he  shall  fail  to  bring  suit  within 
that  period,  "by  any  person,  at  any  time  within 
four  years  [there&fterj,  for  the  joint  use  of  him- 
self and  the  educational  fund  of  the  county.** 

[Ed.  Note. — For  cases  in  point,  see  voL  2i. 
Gent  Dig.  Gaming,  S  72.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  W.  F.  Shropshire  against  Miller 
&  Co.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

W.  F.  Shropshire  brought  suit  by  attach- 
ment against  Miller  &  Co.,  a  nonresident 
partnership,  alleging  that  the  defendant  op^ 
erated  in  the  city  of  Atlanta  what  is  common- 
ly known  as  a  "bucket  shop" ;  that  the  busi- 
ness of  the  defendant  was  to  buy  and  sell 
cotton  "futures"  upon  margins,  it  not  being 
contemplated  by  either  the  buyer  or  the 
seller  that  there  should  be  any  actual  de- 
livery of  the  cotton,  but  it  being  under- 
stood that  they  should  settle  according  to  the 
market  prices  on  certain  specified  dates  and 
that  the  margins  were  placed  to  cover  the 
fluctuations  of  the  market;  and  that  In  his 
dealings  with  the  defendant  the  plaintiff  had 
lost  $490  to  the  defendant  by  speculating  in 
this  manner  upon  the  rise  and  fall  In  the 
price  of  cotton.  The  defendant  demurred 
to  the  petition  on  the  ground  that  It  set 
forth  no  cause  of  action,  for  the  reasons  (1) 
that  the  plaintiff  sought  to  recover  money 
lost  upon  an  illegal  contract,  in  which  the 
plaintiff  appeared  to  be  in  pari  delicto,  and 
(2)  that  the  plaintiff  sought  to  recover  money 
lost  upon  an  alleged  "gaming"  contract,  when 
it  appeared  from  the  plaintiff's  petition  that 
the  contract  was  not  a  "gaming"  contract  in 
the  sense  of  the  statute  authorizing  the  re- 
covery from  the  winner  of  money  hazarded 
under  such  a  contract.  There  were  also  cer- 
tain special  demurrers  filed  by  the  defend- 
ant, but  the  petition  was  amended  so  as  to 
meet  the  objections  to  it  thus  urged.  The 
court  overruled  the  demurrer,  and  the  de- 
fendant excepts. 
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Hoke  Smith  and  Henry  Hull,  for  plaintiff 
in  error.  J.  F.  Golightly,  for  defendant  in 
error. 

BYANS,  J.  (aftw  stating  the  facts).  In 
the  view  we  take  of  this  case,  it  is  un- 
necessary to  express  any  opinion  upon  the 
question  whether,  as  a  purely  abstract  prop- 
osition, a  speculation  in  cotton  ''futures" 
is  to  be  r^arded  as  a  "gaming"  contract; 
nor  are  we  called  on  to  say  whether  such  a 
transaction  is,  or  is  not,  within  the  purview 
of  our  Giy.  Ckwle  1895,  S  8671.  The  real  and 
controlling  question  presented  for  decision  is 
whether  or  not  the  penalty  prorided  for  by 
that  section  can  be  enforced  against  one 
who  conducts  what  is  commonly  known  as  a 
"bucket  shop."  For  a  number  of  years  past 
the  General  Assembly  has  imposed  upon 
every  individual  or  firm  engaged  in  the  busi- 
ness of  buying  or  selling  "futures"  on  farm 
products,  or  other  commodities,  a  license  tax 
of  $1,000  per  annum.  See  citation  of  the 
various  general  tax  acts  in  Jones  v.  Stewart, 
117  Ga.  985,  986,  44  S.  B.  879,  and  Acts  1904, 
p.  31.  The  business  is  licensed  by  express 
act  of  our  Legislature.  It  Is  not,  of  course, 
to  be  presumed  that  the  state  has  thereby 
abandoned  its  long-declared  policy  of  declin- 
ing to  lend  the  aid  of  Its  courts  to  enforce 
"wagering  contracts"  (Civ.  Code  1895,  S 
8668) ;  nor,  on  the  other  hand,  can  it  be  as- 
sumed that  the  General  Assembly  contem- 
plated that  persons  paying  the  license  tax 
were  to  be  permitted  to  conduct  the  busi- 
ness at  the  peril  of  being  forced  to  disgorge 
all  sums  of  money  placed  with  them  as  "mar- 
gins" and  lost  by  their  customers  in  the 
licensed  speculations  incident  to  the  busi- 
ness. Such  duplicity  is  not  to  be  attributed 
t9  our  lawmakers,  in  the  absence  of  a  defi- 
nitely expressed  intent  to  compel  the  pay- 
ment of  the  license  tax  and  then  impose 
upon  the  persons  taxed  a  penalty  for  con- 
ducting the  business,  as  though  it  were  an 
illegal  enterprise  in  which  they  had  abso- 
lutely no  right  to  engage.  Thus  it  has  been 
held  that  where  the  pursuit  of  a  particular 
calling,  such  as  maintaining  a  gaming  house, 
has  been  prohibited  by  a  criminal  statute,  yet 
if  the  Legislature  subsequently  imposes  a 
license  tax  upon  that  occupation,  those  who 
engage  in  it  after  paying  the  required  tax  are 


exempt  from  prosecution  and  punishment  for 
a  peiial  offense.  Houghton  v.  State,  41  Tex. 
136;  Overby  v.  Statfe,  18  Fla.  178;  Rodgers 
V.  State,  26  Ala.  76.  The  same  reasoning 
upon  which  these  decisions  are  based  ap- 
plies with  equal  force  to  the  collection  of  a 
penalty  in  a  civil  proceeding  which  is  desig- 
ned to  take  the  place  of  a  fine  or  of  punish- 
ment by  imprisonment 

The  licensing  of  the  business  of  speculating 
in  "futures"  does  not  necessarily  imprint 
sovereign  approval  upon  that  occupation,  but 
it  enables  persons  who  are  thus  permitted  to 
engage  in  the  business  to  escape  the  conse- 
quences which  would  ensue  were  they  warned 
not  to  pursue  their  calling,  upon  peril  of 
being  subjected  to  a  deterring  penalty,  to  be 
enforced  by  a  civil  or  criminal  proceeding,  or 
both.  It  is  undoubtedly  within  the  province 
of  our  General  Assembly  to  divide  those 
who  hazard  their  money  upon  chance  into 
two  distinct  classes,  one  to  be  known  as 
"gamblers,"  the  other  as  "financiers."  It 
may  not  be  equally  apparent  that  the  in- 
terests of  the  commonwealth  are  best  con- 
served by  sending  the  gamester  to  the  chain- 
gang  and  licensing  the  professional  specula- 
tor to  open  a  place  of  business  and  invite  the 
public  at  large  to  there  call  upon  him  and 
place  their  bets  upon  the  probable  rise  or 
fall  in  the  stock  market  Be  this  as  it  may, 
the  General  Assembly  has  advisedly  adopted, 
and  has  for  many' years  pursued,  this  defi- 
nite business  policy,  and  we  cannot  defeat 
it  The  general  tax  acts  above  referred  to 
are  purely  revenue  measures,  though  en- 
forceable by  penalty  for  failure  to  pay  the 
imposed  tax,  as  distinguished  from  police 
measures,  designed  to  regulate  internal  af- 
fairs. Racine  Iron  Co.  v.  McCommons,  111 
Ga.  542,  543,  36  S.  E.  866,  51  L.  R.  A.  134. 
Taxes  cannot  of  course,  be  raised  by  im- 
posing upon  the  taxpayer  a  burd^i  which  he 
is  unable  to  carry.  Morton  v.  Macon,  111  Ga. 
164,  36  S.  E.  627,  50  L.  R.  A.  485.  To  hold 
that  the  proprietor  of  a  licensed  "bucket 
shop"  is  subject  to  the  penalty  of  making 
good  all  losses  sustained  by  his  customers 
would  be  to  place  him  in  this  situation. 

Judgm^it  reversed.  All  the  Justices  con- 
curring, except  BECK  and  ATKINSON,  JJ., 
not  presiding. 
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(140  N.  C.  M2) 

REDDING  ▼.  VOGT  et  aL 

(Supreme  Court  of  North  Carolina.    March  20, 
1906.) 

1.  DEED&— Rescission. 

Where  a  deed  conveyed  a  half  of  certain 
land  in  fee,  but  a  subsequent  deed  between  the 
same  parties  conveyed  the  same  land  and  other 
land,  all  subject  to  a  life  estate  in  the  grantors, 
and  the  grantee  took  possession  and  claimed 
title  under  the  latter  deed,  the  former  deed  was 
rescinded  and  replaced  by  the  latter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16* 
Cent.  Dig.  Deeds,  S  550.] 

2.  Sams— Reskbyationb  and  Exceptions. 

Though  a  life  estate  in  a  ^ird  person  can- 
not be  created  by  a  reservation  in  a  deed,  yet, 
where  the  grantor  owns  only  a  remainder  after 
an  estate  lor  the  life  of  a  third  person,  his 
deed  may  properly  except  an  estate  for  the  life 
of  that  person. 

8.  DowEB— Seisin  or  Husband. 

Actual  possession  of  land  by  the  remainder- 
man during  the  existence  of  the  life  estate  is 
not  seisin  such  as  to  give  his  wife  the  right  to 
dower. 

[Ed.  Note. — ^For  cases  in  point,  see-  vol.  17, 
Cent.  Dig.  Dower,  Sft  10,  63.J 

Appeal  from  Superior  Court,  Pamlico  Coun- 
ty;  E.  B.  Jones,  Judge. 

Action  by  Lillian  Redding  against  Lucy  R. 
Vogt  and  others.  From  a  Judgment  in  favor 
of  plaintiff,  defendants  appeal.    Reversed. 

Special  proceeding  tried  upon  issues  Joined 
before  Judge  E  B.  Jones  and  a  Jury  at  fall 
term,  1905,  of  Pamlico  superior  court  The 
plaintiff  brought  the  proceeding  for  the  pur- 
pose of  having  her  dower  assigned  in  the 
lands  described  in  her  petition.  The  evidence 
disclosed  the  following  facts:  (1)  On  Febru- 
ary 17,  1890,  John  P.  Redding  and  his  wife, 
Elizabeth  Redding,  executed  a  deed  to  Lizzie 
C.  Redding  (now  Lizzie  C.  Brown),  their 
daughter,  for  two  tracts  of  land  therein  de- 
scribed. This  deed  was  recorded  in  Book  17, 
p.   234.     (2)  Lizzie  C.   Redding,   October  3, 

1898,  agreed  in  writing  to  convey  to  her 
brother,  S.  A.  Redding,  one-half  of  the  land 
described  in  the  deed  first  mentioned,  recit- 
ing in  the  agreement  that  the  land  had  been 
conveyed  to  her  by  her  parents  with  the  un- 
derstanding that  she  would  convey  to  S.  A. 
Redding  one-half  thereof.     (3)  On   June  5, 

1899,  John  P.  Redding  and  wife  executed  an- 
other deed  to  Lizzie  C.  Redding  (now  Lizzie 
C.  Brown)  for  the  land  described  in  the  first 
deed,  as  well  as  for  other  tracts.  This  deed 
contained  in  the  premises  the  following  clause: 
"Reserving  always  to  the  parties  of  the  first 
part  an  estate  in  the  said  lands  for  the  terms 
of  their  natural  lives" ;  and  in  the  habendum 
the  following:  "Excepting  and  reserving  al- 
ways unto  themselves  the  said  John  P.  Red- 
ding a.iil  Elizabeth  Redding  an  estate  for 
the  term  of  each  of  their  natural  lives  in  and 
to  all  the  lands  hereby  conveyed,  and  it  is 
expressly  agreed  and  understood  that  none 
of  the  property  hereby  conveyed  or  herein 
mentioned  shall  pass  from  the  possession  of 
the  said  first  parties  during  their  natural 
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lives,  and  the  said  parties  of  the  first  part 
covenant  to  and  with  the  said  party  of  the 
second  part  that  they  are  seised  of  said  lands 
In  fee  and  have  a  right  to  convey  the  remain- 
der in  the  sf^me,  and  that  they  will  war- 
rant and  defend  the  title  to  the  same  against 
all  lawful  claims."  (4)  On  the  same  day 
(June  6,  1899)  Lizzie  C.  Redding  agreed  in 
writing  to  convey  to  S.  A.  Redding  a  one- 
half  interest  in  the  land  described  in  the 
second  of  the  said  deeds  to  her,  reciting  the 
fact  that  in  the  deed  last  mentioned  John  P. 
Redding  and  wife,  who  had  conveyed  the 
land  to  her,  had  reserved  a  life  estate  In  all 
the  tracts  to  themselves.  (6)  On  November 
18,  1901,  Lizzie  C.  Brown  (formerly  Lizzie 
0.  Redding)  and  her  husband,  E.  A.  Brown, 
Joined  in  a  deed  to  S.  A.  Redding  for  a  part 
of  each  body  of  the  land  conveyed  in  the  two 
deeds  from  John  P.  Redding  and  wife  to  Liz- 
zie C.  Redding.  The  deed.  Just  after  the 
description  of  the  land,  contained  this  clause : 
"Excepting  always  a  life  estate  in  and  to  the 
said  lands  for  the  natural  life  of  Mrs.  Eliza- 
beth Redding."  Her  husband  had  died  in 
the  meantime.  (6)  S.  A.  l^edding  and  wife, 
Lillian  Redding,  the  plaintiff,  who  were  mar 
Tied  on  January  8,  1902,  without  the  Joinder 
of  Mrs.  Elizabeth  Redding,  conveyed  76  acres 
of  the  said  land  to  one  Thomas  A.  Hadder  by 
deed  dated  March  29,  1902.  S.  A.  Redding 
took  possession  of  the  land  conveyed  to  him 
by  E.  A.  Brown  and  wife  Immediately  and 
continued  in  possession,  treating  it  as  his 
own,  until  his  death,  which  occurred  Septem- 
ber 29,  1902 ;  it  being  the  land  in  controversy. 
The  defendants'  counsel  requested  the  court 
to  charge  the  Jury  that,  if  they  believed  the 
evidence,  the  plaintiff  was  not  entitled  to 
dower  in  the  said  land,  and  that  they  should 
therefore  answer  the  issues  In  favor  of  the 
defendants.  This  instruction  the  court  re- 
fused to  give,  but  charged  the  Jury  that,  If 
they  believed  the  evidence,  they  should  find 
that  S.  A.  Redding  died  seised  and  possessed 
of  the  said  land  and  answer  the  issues  in 
favor  of  the  plaintiff.  Defendants  excepted. 
The  Issues,  with  the  answers  of  the  Jury 
thereto,  are  as  follows:  "(1)  Did  Shade  A* 
Redding,  husband  of  feme  plaintiff,  die  seised 
and  possessed  of  the  lands  in  controversy? 
Ans.  Yes.  (2)  If  so,  what  part  of  said  lands? 
Ans.  Yes ;  that  part  of  the  land  conveyed  in 
the  deed  of  J.  P.  Reddiiig  and  wife,  Lizzie 
C.  Redding,  dated  February  17,  1890,  and  re- 
corded in  Book  17,  p.  234,  which  is  included 
In  a  deed  from  Lizzie  C.  Brown  and  husband 
to  S.  A.  Redding,  dated  November  18,  1901, 
and  registered  in  Book  32,  p.  120."  The  court 
adjudged  upon  the  verdict  that  the  plaintiff 
was  entitled  to  have  dower  allotted  in  that 
part  of  the  land  described  in  the  deed  of 
John  P.  Redding  and  wife  to  Lizzie  C.  Red- 
ding, dated  February  17,  1890,  which  was 
conveyed  by  the  deed  of  E.  A.  Brown  and 
wife,  Lizzie  C,  to  S.  A.  Redding,  and  process 
for  that  purpose  was  directed  to  be  Issued  by 
the  clerk.     Defendants  excepted  and  appealed. 
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H.  L.  Gibbs  and  SimmonB  &  Ward,  for  ap- 
pellants.   D.  L.  Ward,  for  appellee. 

WALKER,  J.  (after  stating  the  case).  The 
plaintiff  seeks  to  have  dower  allotted  in  the 
lands  described  in  her  petition,  and  her  right 
to  the  relief  depends  upon  the  construction 
and  legal  effect  of  the  contracts  and  deeds 
mentioned  in  the  statement  of  the  case.  It  is 
provided  by  statute  that  a  widow  shall  be 
endowed  as  at  common  law  and  shall  be  en- 
titled to  an  estate  for  her  life  to  the  extent 
of  one-third  in  value  of  all  the  lands,  tene- 
ments, and  heredltam^its  whereof  her  hus- 
band was  seised  and  possessed  at  any  time 
during  the  coverture,  and  to  the  same  estate 
in  all  legal  rights  of  redemption  and  equities 
of  redemption  or  other  equitable  estates,  in- 
lands, etc.,  of  which  her  husband  was  like- 
wise seised  in  fee  at  any  time  during  the 
coverture,  subject  to  valid  incumbrances  ex- 
isting before,  or  with  her  free  consent  creat- 
ed during,  the  coverture.  Revisal  1905,  §§ 
3083,  3084.  The  right  to  dower,  therefore, 
does  not  attach  to  the  lands  of  the  husband 
unless  he  was  seised  during  the  coverture, 
and  the  husband  'must  have  had  an  estate  of 
inheritance.  Houston  v.  Smith,  88  N.  C.  312. 
The  word  "seisin"  is  said  to  have  a  technical 
meaning  when  used  in  this  connection,  and 
at  common  law  it  imported  a  feudal  Investi- 
ture of  title  by  actual  possession  and  with 
us  it  has  the  force  of  possession  under  some 
title  or  right  to  hold  the  same.  It  is  either 
a  seisin  in  deed  or  a  seisin  in  law ;  the  former 
being  the  actual  possession  of  a  freehold  es- 
tate and  the  latter  the  right  to  the  immediate 
possession  or  enjoyment  of  a  freehold  estate. 
Seisin  applies  only  to  freehold  estates  or  to 
the  possession  of  land  of  a  freehold  tenure. 
Seisin  in  fact  or  in  deed  has  also  been  de- 
fined to  be  possession  with  intent  on  the 
part  of  him  who  holds  It  to  claim  a  freehold 
Interest,  and  seisin  in  law  as  the  right  of  | 
immediate  possession  according  to  the  nature 
of  the  estate.  Washburn  on  Real  Property, 
33,  34;  Early  v.  Early.  134  N.  C.  258,  46  S. 
E.  503;  Houston  v.  Smith,  supra.  A  some- 
what different  and  broader  meaning  is  as- 
signed to  the  word  "seisin"  in  our  statutes  of 
descent,  where  It  is  provided  that  every  per- 
son in  whom  a  seisin  is  required  by  any  of  i 
the  rules  of  descent  shall  be  deemed  to  have 
been  seised,  if  he  may  have  had  any  right, 
title,  or  interest  in  the  inheritance.  Revisal 
1905,  §  1556,  rule  12 ;  Early  v.  Early,  supra. 
"To  give  a  right  of  dower,  the  estate  of  the 
husband  must  confer  a  right  to  the  immediate 
freehold.  This  is  an  essential  requisite  at 
the  common  law.  Dower  is  not  allowed  in 
estates  in  reversion  or  remainder  expectant 
upon  an  estate  of  freehold;  and  hence,  if 
the  estate  of  the  husband  be  subject  to  an 
outstanding  freehold  estate,  which  remains 
undetermined  during  the  coverture,  no  right 
of  dower  attaches."  Houston  v.  Smith,  88 
N.  C.  312 ;  1  Scrlbner  on  Dower,  217. 

Under  this  settled  rule  of  the  law  the  de- 


fendants contended  that  the  plaintiff  la  not  en- 
titled to  dower  in  the  lands  in  question,  be- 
cause there  is  an  outstanding  freehold  estate 
in  Mrs.  Redding  by  virtue  of  the  deed  of  J. 
P.  Redding  and  wife  to  Lizzie  C.  Redding, 
dated  June  5,  1899,  the  contract  between  Liz- 
zie C.  Redding  and  S.  A.  Redding,  dated 
June  5,  1899,  and  the  deed  of  E.  A.  Brown 
and  wife  (formerly  Lizzie  G.  Redding)  to 
S.  A.  Redding,  dated  Nov.  18,  1901.  The 
plaintiff,  on  the  other  hand,  insists  that  she 
is  entitled  to  dower  for  either  of  two  rea- 
sons: First,  because  by  the  agreement  be- 
tween Lizzie  G.  Redding  and  S.  A.  Redding 
dated  October  3,  1898,  the  latter  acquired  an 
equitable  estate  in  fee  in  so  much  of  the  land 
as  is  described  in  that  agreement  and  that 
as,  under  our  statute,  a  widow  is  now  dow- 
able  In  an  equitable  estate,  contrary  to  the 
rule  of  the  common  law  (Fortune  v.  Wat- 
kins,  94  N.  G.  314),  she  Is  entitled  to  have 
her  dower  set  apart  in  those  lands;  and, 
second,  because  the  reservation  of  the  life 
estate  in  the  agreement  of  June  5,  1899,  and 
the  deed  of  November  18,  1901,  is  to  per- 
sons who  were  strangers  to  the  contract  and 
deed,  and  therefore  void.  In  this  conflict  of 
views,  as  to  the  law  of  the  case,  our  opinion 
is  with  the  defendants.  If  the  contract  of 
October  3,  1898,  had  not  been  followed  by 
that  of  June  5,  1899,  and  by  the  deed  of  the 
same  date  made  in  execution  of  It,  there 
would  be  force  in  the  plaintlflTs  contention, 
but  it  is  apparent  to  us  that  the  latter  con- 
tract and  deed  were  made  as  substitutes  for 
the  contract  of  October  3,  1898,  and  that, 
by  the  transactions  between  them,  the  par- 
ties clearly  intended  to  rescind  that  contract 
and  to  give  full  force  and  effect  to  the  latter 
contract  and  the  deed  made  under  it.  That 
parties  may  rescind  a  contract,  either  ex- 
pressly or  by  substituting  another  in  its  place 
which  is  so  inconsistent  with  it  that  the  two 
cannot  well  coexist  and  operate  at  one  and 
the  same  time,  cannot  be  doubted.  Righti 
acquired  under  a  contract  may  be  abandoned 
or  relinquished,  either  by  agreement  or  by 
conduct  clearly  indicating  such  a  purpose. 
Falls  V.  Carpenter,  21  N.  C.  237,  28  Am.  Dec 
592 ;  Faw  v.  Whlttington,  72  N.  G.  321 ;  Mil- 
ler V.  Pierce,  104  N.  G.  389,  10  S.  E.  554; 
Holden  v.  Purefoy,  108  N.  a  163,  12  S.  E. 
848;  Taylor  v.  Taylor,  112  N.  G.  27,  16  S.  E. 
924;  Gorrell  v.  Alspaugh,  120  N.  G.  368,  27 
S.  E.  85;  May  v.  Getty  (at  the  last  term)  53 
S.  E.  75;  Lipschutz  v.  Weather ly  (at  this 
term)  53  S.  E.  132.  A  contract  may  be  dis- 
charged by  the  substitution  of  a  new  con- 
tract, and  this  results  (1)  where  a  new  con- 
tract is  expressly  substituted  for  the  old  one ; 
(2)  where  a  new  contract  is  inconsistent 
with  the  old  one ;  (3)  where  new  terms  are 
agreed  upon,  in  which  case  a  new  contract  is 
formed,  consisting  of  the  new  terms  and  of 
the  terms  of  the  old  contract  which  are  con- 
sistent with  them ;  and  (4)  where  a  new  par- 
ty is  substituted  for  one  of  the  original  par- 
ties by  agreement  of  all  three.    Clark  on 
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Contracts,  p.  610|  S  260.  The  anthorities  are 
numerous  to  the  same  effect.  It  was  held  in 
Cocheco  Bank  v.  Perry,  52  Me.  293,  that 
where  parties  make  two  contracts  upon  the 
same  subject-matter,  which  cannot  be  rec- 
onciled without  rejecting  some  of  the  materi- 
al stipulations  in  one  or  the  other  or  both, 
the  court  will  not  enter  upon  this  work  of 
expurgation,  but  will  endeavor  to  give  effect 
to  the  one  contract  or  the  other,  as  the  in- 
tention of  the  parties  shall  seem  to  require. 
Substantially  the  same  ruling  was  made  in 
Stow  V.  Russell,  36  111.  18,  and  Chrlsman  v. 
Hodges,  75  Mo.  413.  The  principle  Is  thus 
stated  in  Harrison  v.  Polar  Star  Lodge,  IIG 
111.  287,  5  N.  E.  546 :  **When  the  parties  to  a 
contract  come  to  a  fresh  agreement  of  such  a 
kind  that  the  two  cannot  stand  together,  the 
effect  of  the  second  agreement  is  to  rescind 
the  first  This  is  one  form  of  novatlo  in  the 
Roman  law.  When  an  agreement  is  thus 
rescinded  by  novation,  the  contract  In  exist- 
ence prior  to  the  novation  loses  its  Individu- 
ality, and  becomes  merged  In  the  new  con- 
tract Any  circumstances  or  course  of  con- 
duct from  whence  can  be  clearly  deduced  aiji 
agreement  to  put  an  end  to  the  original  con- 
tract will  amount  to  a  rescission  of  it"  Fry 
on  Specific  Performance  (3d  Am.  Ed.)  998, 
1009  et  seq.  In  Patmore  v.  Colburn,  1  C. 
M.  &  R.  (Bxch.)  65,  Lord  Lyndhurst  said 
that,  when  the  provisions  of  two  contracts 
are  inconsistent  and  the  second  cannot  be  op- 
erative if  the  first  Is  still  in  existence,  the 
first  is  no  longer  a  subsisting  agreement 
Hart  V.  li/auman,  29  Barb.  (N.  Y.)  410;  Paul 
V.  Meservey,  58  Me.  419.  Many  other  deci- 
sions of  the  same  Import  might  be  cited.  If 
upon  the  facts  of  our  case,  therefore,  we  can 
gather  that  the  parties  intended  the  two 
contracts  not  to  coexist,  and  the  second  was 
designed  to  take  the  place  of  the  first  the 
former  must  be  taken  to  embody  the  entire 
and  final  agreement  of  the  parties.  Mather 
V.  Butler  County,  28  Iowa,  253, 

By  their  first  deed  John  P.  Redding  and 
wife  conveyed  to  Lizzie  C.  Redding  the  land, 
one-half  of  which  she  subsequently  agreed  to 
convey  to  her  brother,  S.  A.  Redding.  After 
the  making  of  this  agreement  and  on  the  5th 
day  of  June,  1899,  John  P.  Redding  and  wife 
conveyed  to  Lizzie  G.  Redding,  not  only  the 
land  embraced  by  their  first  deed  to  her,  but 
another  large  body  of  land,  excepting  and  re- 
serving a  life  estate  to  themselves  in  all  the 
tend,  and  thereafter,  on  the  same  day,  Liz- 
zie 0.  Redding  agreed  to  convey  to  S.  A.  Red- 
ding one-half  of  the  lands  wblch  she  ac- 
quired by  the  last  deed  from  her  parents,  re- 
citing in  the  contract  that  by  the  deed  she 
had  received,  a  life  estate  was  reserved  to 
John  P.  Redding  and  his  wife.  Afterwards, 
and  in  performance  of  this  agreement  Lizzie 
C.  Brown  (formerly  Redding)  and  her  hus- 
band conveyed  to  S.  A.  Redding  certain  tracts 
of  land  and  interests  in  other  tracts,  all  of 
which  consisted  of  portions  both  of  the  land 
described  in  the  first  deed  of  John  P.  Redding 


and  wife  to  Lizzie  0.  Redding  and  of  the  ad- 
ditional land  conveyed  by  their  second  deed, 
excepting  and  reserving  a  life  estate  to  Eliza- 
beth Redding,  then  the  widow  of  John  P. 
Redding,  who  had  died.  S.  A.  Redding  took 
possession  of  the  lands  so  conveyed  to  him 
by  Mrs.  Brown,  claiming  them  as  his  own, 
and  actually  sold  and  conveyed  76  acres  of 
the  same  to  one  Thomas  A.  Hadder.  It  does 
not  seem  to  us  that  a  stronger  case  of  an 
election,  on  the  part  of  S.  A.  Redding,  to  take 
under  the  second  contract  and  the  deed  made 
in  pursuance  thereof,  could  be  presented. 
It  was  impossible  for  the  first  and  second 
transactions  to  stand  together.  By  the  first 
contract  S.  A.  Redding  acquired  absolutely 
the  entire  interest  and  estate  in  one-half  of 
the  land,  according  to  the  very  terms  of  the 
Instrument,  and  by  the  second  he  was  given 
only  a  remainder  in  one-half  of  that  and 
other  land  ;  that  is,  a  one-half  interest  therein 
subject  to  the  life  estate.  His  acceptance 
of  the  last  contract  is  conclusively  establish- 
ed by  his  taking  the  deed  from  his  sister  and 
thereupon  entering  into  possession  of  the 
land  and  conveying  a  part  of  it  to  another. 
The  first  and  second  contracts  could  not 
therefore,  stand  together,  because  the  two 
estates  conveyed  are  radically  different;  one 
being  the  entire  fee,  and  the  other  only  a 
remainder.  If  he  claimed  under  the  first  con- 
tract he  must  necessarily  have  rejected  the 
second,  and,  if  he  claimed  under  the  second 
contract  and  the  deed  made  in  fulfillment  of 
it,  he  must  Just  as  surely  have  rejected  the 
first  contract.  He  acquired  additional  land 
under  the  second  contract  and  the  deed  which 
he  could  not  in  good  conscience  keep  and  at 
the  same  time  repudiate  the  provisions  of  the 
deed  by  virtue  of  which  he  asserted  his  right 
to  It  If  he  had  claimed  under  the  first  con- 
tract the  life  estate  excepted  in  the  second 
contract  and  the  deed  to  him  would  neces- 
sarily fail.  When  he  claimed  under  the  sec- 
ond contract  and  the  deed,  he  thereby  as 
fully  recognized  the  existence  of  the  life 
estate  as  if  he  had  expressly  done  so  by  an 
Instrument  in  due  form  of  law,  and  those 
claiming  under  him  will  not  be  allowed  to 
assert  a  right  or  title  totally  Inconsistent 
with  his  deliberate  choice  so  clearly  manifest- 
ed and  in  contravention  of  the  Just  rights  of 
others  who  must  be  held  to  have  acquired 
Interests,  by  virtue  of  his  election  which  In- 
duced them  to  part  with  their  land  upon  the 
faith  of  the  rectitude  of  his  conduct.  The 
last  contract  and  the  deed  made  to  S.  A.  Red- 
ding must  be  regarded  as  a  substitute  for  the 
first  contract  and  as  a  rescission  of  it;  the 
two  transactions  being  wholly  Irreconcilable. 
We  do  not  leave  out  of  consideration  the 
second  deed  from  John  P.  Redding  and  wife 
to  Lizzie  C.  Redding,  as  that  must  be  treat- 
ed as  a  part  of  the  transaction  by  which 
the  first  contract  was  rescinded.  Lizzie  O. 
Redding  could  not  have  made  the  second  con- 
tract and  the  deed  In  execution  of  it  so  as  to 
convey  to  S.  A.  Redding  the  additional  land 
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deecrlbed  In  the  second  deed  of  John  P.  Red- 
ding and  wife,  If  she  had  not  received  that 
deed,  and  he  was  as  much  bound  by  the  pro- 
visions of  the  deed  as  by  those  of  the  subse- 
quent contract  between  Lizzie  G.  Redding 
and  himself  and  the  deed  by  her  and  her  hus- 
band to  him.  He  derived  his  title  to  the  ad- 
ditional land  under  the  second  deed  of  John 
P.  Redding  and  wife  to  his  sister,  and  those 
claiming  under  him  must  abide  by  its  terms. 
He  having  deliberately  taken  benefit  under 
it  they  will  not  now  be  heard  to  say  that 
he  did  not  intend  to  rescind  the  first  con- 
tract and  substitute  the  second  one  and  the 
deed  to  him  in  its  place.  All  this  occurred 
before  the  plaintiff  and  S.  A.  Redding  were 
married,  and  at  no  time,  therefore,  during 
the  coverture  has  he  had  any  equitable  in- 
terest or  estate  in  the  land  under  the  first 
contract 

Having  come  to  this  conclusion,  the  re- 
maining question  will  not  be  difilcult  of  so- 
lution. It  is  undoubtedly  true  that  a  reser- 
vation cannot  be  made  to  a  stranger.  We 
find  the  principle  stated  in  Warvelle  on 
Vendors,  p.  474,  as  follows:  "It  is  a  rule 
that  a  reservation  must  be  to  the  grantor, 
and  not  to  a  stranger,  but  while  a  reserva- 
tion will  not  give  title  to  a  stranger,  it  may 
operate,  when  so  intended  by  the  parties,  as 
an  exception  from  the  thing  granted,  and  as 
notice  to  the  grantee  of  adverse  claims  as  to 
the  thing  excepted  or  ^reserved.'  It  must  not 
be  understood,  however,  that  the  exception 
in  such  case  gives  title  to  such  third  person, 
for  no  one  not  a  party  to  the  deed  can  ac- 
quire any  rights  or  interests  in  the  land  by 
virtue  of  any  exception  therein  contained 
more  than  by  a  reservation ;  yet,  where  tliird 
parties  already  possess  rights  adverse  to 
those  conveyed,  an  exception  may  properly 
be  made  for  the  purpose  of  relieving  the 
grantor  from  liability  on  his  covenants.  The 
exception,  in  such  event  operates  as  a  rec- 
ognition of  the  existing  rights  of  third  per- 
sons, and  serves  to  convey  notice  to  the  gran- 
tee." Hopkins  on  Real  Property,  418.  It 
is  familiar  learning  that  a  reservation  (red- 
dendum) is  a  clause  in  a  deed,  whereby  the 
grantor  reserves  some  new  thing  to  himself 
issuing  out  of  the  thing  granted,  and  not  in 
esse  before,  while  an  exception  is  always  of 
a  part  of  the  thing  granted  or  out  of  the 
general  words  and  description  in  the  grant 
and  is  ever  a  part  of  the  thing  granted.  It 
takes  something  out  of  the  grant  which 
would  otherwise  pass  thereby.  4  Kent  CJom. 
468 ;  Sheppard's  Touchstone,  77  et  seq. ;  Wall 
V.  Wall,  126  N.  0.  405,  35  S.  E.  811 ;  Hopkins 
on  Real  Property,  supra.  Whether  the  clause 
in  the  deed  to  S.  A.  Redding,  which  is  in  the 
form  of  an  exception,  can  operate  as  such 
under  the  principle  stated  in  Warvelle  on 
Vendors,  it  is  not  necessary  to  say,  as  it  fol- 
lows from  what  we  have  already  decided 
that  the  second  deed  of  John  P.  Redding  and 
his  wife  to  Lizzie  C.  Redding  must  be  con- 
strued with  the  second  contract  and  the  deed 


to  S.  A.  Redding  as  one  transaction  and  as 
intended  to  supersede  the  first  contract  and, 
that  being  so,  the  reservation  by  John  P. 
Redding  and  wife  to  themselves  in  their 
second  deed  of  a  life  estate  is  valid  and  ef- 
fectual and  prevented  the  vesting  of  an  imme- 
diate estate  of  freehold  in  S.  A.  Redding ;  he 
having  taken  under  a  contract  and  deed  which 
expressly  recognizes  the  existence  of  the  life 
estate  in  John  P.  Redding  and  his  wife  which 
was  created  by  that  second  deed.  The  mere 
fact  that  he  was  boimd  by  the  provisions  of 
that  deed  deprived  him  of  any  claim  to  a 
present  estate  of  freehold.  It  follows  that 
the  plaintiff  cannot  have  dower  for  want 
of  the  seisin  of  her  husband,  for  the  right  of 
dower,  as  we  have  said,  can  attach  only 
when  the  husband  has  the  inimediate  estate 
of  freehold,  as  well  as  the  inheritance,  and 
here  the  tenant  for  life  was  living  at  the 
death  of  the  husband  and  at  no  time  during 
the  coverture  could  the  latter  have  had  the 
requisite  seisin.  Weir  v.  Humphries,  39  N. 
C.  264. 

We  do  not  know  upon  what  ground  his  hon- 
or placed  his  decision.  There  was  evidence 
that  S.  A.  Redding  had  actual  possession  of 
the  land,  but  this  fact  while  it  tends  to  show 
that  he  accepted  and  treated  the  second  con- 
tract and  deed  as  a  rescission  of  the  first  con- 
tract did  not  in  itself  constitute  seisin,  for  the 
bare  possession  of  land  is  not  seisin.  Barnes 
V.  Raper,  90  N.  C.  189;  Bfiand  v.  Efiand,  96  N. 
G.  488,  1  S.  E.  858. 

Upon  the  consideration  of  the  whole  case, 
we  conclude  that  S.  A.  Redding  had  no  equi- 
table estate  in  the  land  under  the 'first  con- 
tract at  the  time  of  his  death,  and  no  seisin 
sufficient  to  support  the  plaintiff*s  claim  of 
dower. 

There  was  error  in  the  charge  given  to  the 
Jury,  and  the  case  must  again  be  submitted 
to  them,  with  proper  instructions  as  tv>  the 
legal  effect  of  the  facts,  disclosed  by  the  evi- 
dence, in  determining  the  rights  of  the  par- 
ties. 

New  trial. 


HAIRE  V. 


a4l  N.  c.  8S) 
HAIRE  et  al. 


(Supreme  Court  of  North  Carolina.    April  10, 
1906.) 

DowEB  — Laitos  Affected  —  Conveyawce  Bb- 
FOBE  Mabriage— Failure  to  Record. 

Under  Revisal  1905,  §§  979,  980,  providing 
that  no  conveyance  shall  be  valid  as  against 
creditors  of  purchasers  for  a  valid  consideration, 
except  from  the  registration  thereof,  a  wife  ia 
not  entitled  to  dower  in  land  aliened  by  her 
husband  by  a  deed  which  was  unrecorded  at  the 
time  of  the  marriage. 

[Ed.  Note.— For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Dower,  §  16.3 

Appeal  from  Superior  Court,  Anson  County; 
Ferguson,  Judge. 

Special  proceeding  for  dow^  by  Leonard 
Haire  against  Owen  L.  Haire  and  others. 
From  a  judgment  allotting  dower,  defendants 
appeaL    Reversed  and  remanded. 


N.a) 


THORNTON  ▼.  HABBia 
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Bennett  ft  Bennett,  for  appellants.  Jas.  A. 
liockhart,  for  appellee. 

BROWN,  J.  According  to  the  answer  of 
Daniel  L.  Smith,  answering  for  himself  and 
Infant  defendants,  W.  M.  Haire  and  his  first 
wife,  Christian,  on  the  17th  of  March,  1888» 
executed  a  deed  in  fee  for  the  lands  described 
In  the  petition  for  dower  to  Rosa  Sifiith  and 
Alpha  A.  Teal.  It  was  alleged  that  the  grantor 
delivered  said  deed  in  the  presence  of  his 
wife  to  the  defendant  Smith,  with  the  dec- 
laration that  he  should  keep  it;  that  the 
said  Smith  did  keep  It  for  the  grantees 
until  the  death  of  the  grantor;  that  grantor 
never  knew  that  the  deed  was  not  recorded; 
and  that  it  was  Smith's  carelessness  that 
It  was  not  recorded  nntil  the  day  after 
W.  M.  Haire's  death.  After  the  death  of 
his  first  wife  the  grantor  married  petitioner, 
who  claims  dower  in  the  land.  Haire  re- 
mained on  the  land  up  to  the  time  of  his 
death. 

The  petitioner  contends  that  marriage  Is 
a  civil  contract  and  constitutes  valuable  con- 
sideration; that  by  it  the  feme  acquires  in 
the  quality  of  a  purchaser  an  estate  for  the 
t^rm  of  her  life  in  one-third  in  value  of  the 
lands  wherein  her  husband  Is  seized  of  an 
estate  of  inheritance;  that  since  chapter  147, 
p.  233,  Public  Laws  1886,  commonly  known 
as  the  ''Connor  Act,"  now  brought  forward 
in  the  Revisal  of  1905.  sections  979  and  980, 
'went  into  effect,  the  deed  of  her  husband 
made  prior  to  the  marriage  with  her  is  not 
operative  to  defeat  her  dower  unless  it  was 
registered  before  her  marriage.  She  con- 
tends that  the  right  of  dower  is  entitled  to 
the  same  standing  before  the  courts  as  the 
rights  of  purchasers  of  estates  in  lands,  and 
for  this  reason,  it  being  admitted  that  the 
deed  was  not  registered,  she  is,  upon  the 
pleadings,  entitled  to  judgment  for  dower. 
The  fallacy  of  plaintiff's  contention  con- 
sists in  assuming  that  she  is  a  purchaser  for 
value  within  the  terms  of  the  act  referred  to. 
There  is  no  contract  between  husband  and 
wife  in  reject  to  curtesy  or  dower.  Neither 
is,  therefore,  creditor  or  purchaser  as  to  the 
other.  The  wife's  right  to  dower  is  derived 
solely  from  the  statute  conferring  and  defining 
it,  and  not  by  reason  of  any  contract  with 
the  husband.  It  is  given  by  law  and  even 
against  the  husband's  will.  Chief  Justice 
Ruffin  says  that  the  interest  the  one  gets  in 
the  property  of  the  other  Is  given  by  law 
for  the  encouragement  of  matrimofty.  Nor- 
wood V.  Marrow,  20  N.  C.  578.  The  plaintiff 
must  rest  her  claim  solely  upon  the  seisin  of 
the  grantor,  her  husband.  Such  seisin,  in  order 
to  support  dower,  must  be  seisin  in  law, 
not  only  actual  or  constructive  possession, 
but  the  legal  right  to  possession.  Redding 
V.  Vogt  (at  this  term)  53  S.  B.  337.  It  fol- 
lows, therefore,  that  if  the  delivery  of  the 
deed,  although  unrecorded,  was  sufficient 
to  defeat  the  husband's  seisin,  plaintiff's 
right  to  dower  must  fail.  Blood  v.  Blood, 
2a  Pick.  (Mass.)  85w 


At  common  law,  to  entitle  her  to  dower, 
plaintiff  must  show  seisin  of  her  husband 
during  coverture.  The  unrecorded  deed  is 
good  against  him.  By  force  of  it  he  parted 
with  his  right  to  possession,  his  seisin  in 
law,  so  that  at  no  period  during  coverture 
was  plaintiff's  husband  both  seised  and  pos- 
sessed of  the  land  described  in  the  petition. 
In  a  case  similar  to  this  the  Supreme  Court 
of  Maine  says:  "The  demandant  had  no 
rights  in  the  land  which  could  be  effected 
by  the  matter  of  the  registry  of  the  mort- 
gage. Her  inchoate  right  of  dower  was  no 
more  a  right  of  dower  in  the  land  than  is 
an  acbrn  an  oak.  It  was  Immaterial  to  . 
her  so  far  as  her  legal  rights  were  concern- 
ed whether  the  mortgage  was  recorded  or 
not  She  had  no  right  of  dower  while  her 
husband  lived,  and  when  he  was  dead  she 
was  dowable  only  of  lands  of  which  he  had 
been  seised  during  her  coverture,  and  he  was 
not  seised  of  the  land  which  he  had  previ- 
ously conveyed,  whether  his  grantee  had 
caused  his  deed  to  be  recorded  or  not" 
Richardson  v.  Skolfleld,  45  Me.  389. 

As  a  matter  of  convenient  practice,  his 
honor  should  have  reserved  the  question  pre- 
sented on  this  appeal,  and  have  submitted  to 
the  Jury  the  issue  raised  by  the  pleadings  as 
to  the  actual  delivery  of  the  dee^,  and  bad  a 
finding  upon  that  vital  matter.  Then  the 
case  could  have  been  finally  determined. 
As  it  is,  there  must  be  a  trial  now  to  de- 
termine that  issue. 

New  trial. 


a40  N.  C.  498) 

THORNTON  et  al.  v.  HARRIS  et  al. 

(Supreme  Court  of  North  Carolina.    March  13. 
1906.) 

L  Trusts  —  Bemovai.   of   Tbustees  —  Stat- 

tJTES. 

Revisal  1905,  S§  2670,  2671^  conferring  on 
any  church  the  right  to  appoint  trustees  tc 
hold  its  property  and  to  fill  vacancies  and  re- 
move trustees  at  will,  applied  only  to  churcb 
property,  and  not  to  property  held  in  trust 
tor  a  church  and  for  the  education  of  the 
youths  of  the  colored  race. 

2.  Same  —  Succession  —  Appointment  o» 
trustees. 

Where  certain  property  was  conveyed  in 
trust  to  provide  a  site  for  a  schoolhouse  to  be 
used  for  the  education  of  freedmen  and  children, 
irrespective  of  race  or  color,  on  the  death  of 
one  of  the  trustees  the  trust  devolved  on  the 
survivor,  and  on  the  death  of  such  survivor 
the  trustees'  successors  might  be  appointed  by 
the  clerk  of  the  court,  as  authorized  by  Revisal 
1905,  §  1037. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  47, 
Cent  Dig.  Trusts,  S§  222,  249.] 

3.  Same — ^Tbust  Propebty — Lease. 

Where  property  was  conveyed  to  trustees  to 
provide  a  site  for  a  schoolhouse  to  be  used  for 
the  education  of  children  and  freedmen,  irre- 
spective of  race  or  color,  a  lease  of  l^e  prem- 
ises by  a  majority  of  the  trustees  for  200  years, 
in  consideration  of  $10  to  be  paid  at  the  end  of 
100  years  and  $10  at  the  termination  of  the 
lease,  the  rent  to  be  applied  to  school  purposes, 
and  the  property  to  be  used  for  a  Baptist 
church  and  for  the  education  of  colored  youth, 
was  unauthorized  and  void. 
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Appeal  from  Superior  Court,  Warren  CJoun- 
ty;  Long,  Judge. 

Suit  by  M.  F.  Thornton  and  others  against 
John  W.  Harris  and  others.  From  a  judg- 
ment In  favor  of  plaintiffs,  defendants  ap- 
peal.   Af9rmed. 

Walter  A,  Montgomery,  for  appellants. 
Tasker  Polk  and  Pittman  &  Kerr,  for  ap- 
pellees. 

CLARK,  a  J.  On  March  11,  1870,  S.  P. 
Arrlngton  conveyed  to  trustees  named  In  the 
deed  a  certain  lot  in  Warrenton  "in  trust, 
nevertheless,  for  the  purposes  of  a  site  for 
a  school  house  to  be  used  for  the  education 
of  freedmen  and  children,  irrespective  of 
race  or  color."  On  September  9,  1874,  a 
majority  of  the  trustees  named  in  aforesaid 
deed  executed  a  lease  of  said  premises  for 
200  years  to  Lem  Thornton  and  six  others,  as 
trustees,  in  consideration  of  $20,  $10  thereof 
payable  at  the  end  of  100  years,  and  the 
other  $10  to  be  paid  at  the  termination  of 
lease,  the  rent  to  be  "applied  to  school  pur- 
poses," and  the  property  "to  be  used  as  a 
Baptist  church  and  for  the  education  of  the 
youths  of  the  colored  race."  The  property 
has  ever  since  been  so  used.  The  three  sur- 
viving trustees  named  in  the  deed  of  1874 
have  filled  the  four  vacancies  caused  by 
death,  and  these  seven  are  tbe  plaintiffs.  The 
Baptist  congregation  (colored)  which  has  been 
using  the  premises  in  March,  1905,  filled  the 
four  vacancies  by  an  election  by  the  congre- 
gation and  took  possession  of  tbe  property, 
and  on  April  17,  1905,  the  congregation  re- 
moved the  three  surviving  trustees  named  in 
tbe  lease  of  1870  and  elected  three  others  in 
their  stead.  The  seven  trustees  thus  elected 
by  the  congregation  are  tbe  defendants. 

The  defendants  claim  the  right  of  the  con- 
gregation to  thus  fill  vacancies  and  remove 
trustees  at  will  under  authority  of  Revisal 
of  1905,  §§  2670,  2671,  which  confer  upon  any 
church  the  right  to  appoint  trustees  to  hold 
its  property,  and  to  fill  vacancies  and  remove 
trustees  at  will.  The  plaintiffs  contend  that 
such  provisions  apply  only  to  church  proper- 
ty, and  not  to  property  held  in  trust  "for 
the  Baptist  Church  and  for  the  education  of 
the  youths  of  the  colored  race,"  and  that  for 
such  purposes,  it  being  not  exclusively  church 
property,  the  trustees  appointed  in  the  con- 
veyance of  1874  should  hold  the  property. 
This  was  correctly  so  held  by  his  honor.  •  It 
is  true  that  in  an  action  of  ejectment  the 
plaintiff  must  recover  upon  the  strength  of 
his  own  title.  But  here  the  title  does  not 
come  into  controversy.  As  was  said  in  the 
similar  case  of  Simmons  v.  Allison,  118  N.  C. 
767,  24  S.  m  717:  "The  nature  of  an  action 
is  not  determined  by  the  prayer,  but  by  the 
body  of  the  complaint  *  *  *  There  is 
no  element  of  the  action  of  ejectment  In  this 
case,  neither  In  fact  nor  technically."  The 
beneficial  owner  and  occupant,  the  congre- 


gation and  the  school,  are  the  same,  whether 
the  plaintiffs  are  the  rightful  trustees  or  the 
defendants.    The  title  is  the  same.    The  de- 
fendants have  no  title  whatever,  unless  as 
substituted  trustees  they  are  entitled  to  take 
the  place  of  the  plaintiffs.    The  law,  brush- 
ing aside  technicalities,   looks  to  the  sub- 
stance.   .Upon  the  facts  alleged  and  proved 
this  is  simply  nothing  more  than  a  contest 
between  two  committees,  each  claiming  to  be 
the  rightful  board  of  trustees,  to  hold  tht 
same  title  In  trust  for  the  same  beneficial 
owners.    We   adjudge   that   the   defendants 
have  no  claim;  it  not  being  a  trust  purely 
for  the  church.    The  three  plaintiffs,   who 
were  on  the  original  board,  are  entitled  to 
i  execute  their  trust,  as  against  these  defend- 
I  ants,  and  to  the  process  of  tbe  court  to  be 
i  restored  to  their  functions.    Upon  the  death 
j  of  the  last  survivor,  their  successors  will  be 
i  appointed  by  the  clerk  of  the  court    Revisal 
1  1905,  §  1037. 

I  But  it  may  well  be  Inquired  into,  upon 
I  proper  proceedings  and  by  tbe  proper  par- 
I  ties,  whether  the  plaintiffs  have  any  claim  to 
hold  the  possession,  upon  their  own  show- 
ing, except  against  mere  trespassers.  The 
deed  of  1870  conveyed  the  property  "In  trust 
for  purposes  of  a  schoolhouse  for  the  educa- 
tion of  freedmen  and  children,  irrespective 
of  race."  The  lease  of  1874  of  the  property 
for  200  years  (at  a  rental  of  ^10,  payable, 
respectively,  100  and  200  years  after  date), 
"to  be  used  as  a  Baptist  church  and  for  the 
education  of  the  youths  of  the  colored  race,** 
is  wholly  unauthorized  and  in  violation  of 
the  power  conferred  by  the  deed  of  1870. 
What  effect  if  any,  the  statute  of  limitations 
will  have,  and  who  are  entitled  to  bring 
proceedings  to  enforce  the  trust,  we  need 
not  now  decide. 
No  error. 


a^O  N.  C.  606) 

FISHER  ▼.   CITY   OP   NEWBERN. 

(Supreme  Court  of  North  Carolina.    March  13, 
1906.) 

1.  Municipal  Cobpobations  —  Officers  and 
Agents— Water  and  Light  Commission— 
Negligbkce— Liability  of  City. 

Priv.  Laws  1899,  p.  164,  c  82.  §  54,  in- 
corporating the  city  of  Newbern,  authorized  the 
construction    or   purchase   of  an   electric   light 
I   plant ;  and  Priv.  Laws  1903,  p.  81,  c.  41,  amend- 
,   ing  the  charter,  established  the  water  and  light 
commission  to  manage  the  .water,  sewer,   and 
I   electric    light    systems,    which    commission    is 
given  entire  control  of  such  systems,  and  is  to 
I   be  elected  in  the  manner  provided  for  the  elec- 
I   tion  of  mayor.    Held,  that  this  commission  is 
I  not  a  separate  corporation,  but  is  an  agency  of 
I  the  city,  for  the  negligence  of  which  the  city 
1   is  liable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  (§  1565- 
1586.] 

2.  Same— Test  of  Liability— Acts  as  Gov- 
ebnmrntal  Agency  —  Acts  in  Pbivatb 
Capacity. 

In  so  far  as  a  municipal  corporation  is  en- 
gaged in  discharging  the  powers  and  duties  im- 
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posed  upon  It  u  a  governmental  agency,  it  is 
not  liable  for  breach  of  duty  by  its  officers,  who, 
while  so  acting,  are  agents  of  the  state;  but, 
when  acting  in  the  management  of  property  used 
for  their  own  benefit  or  profit  or  discharging 
powers  and  duties  voluntarily  assumed  for  their 
own  advantage,  municipal  corporations  are 
liable  to  persons  injured  by  negligence  of  their 
servants,  agents,  or  officers. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  S§  1568, 
1569.] 

3.  Same— Opbbation  of  Lxohtino  Plant. 

Where  the  charter  of  a  city  authorized  it  to 
own  and  operate  an  electric  light  plant  not  only 
to  Illuminate  the  streets,  but  to  sell  the  power 
to  its  citizens  for  private  use,  the  operation  of 
the  plant  could  not  be  regarded  as  a  purely 
public  function,  so  as  to  render  the  city  exempt 
from  liability  for  the  negligence  of  its  officers 
and  servants  in  operating  the  plant 

4.  Negligence— Definition. 

In  an  action  for  death  by  wrongful  act, 
an  instruction  that  negligence  is  the  failure  to 
observe  for  the  protection  of  another  that  de- 
gree of  care  which  the  circumstances  justly  de- 
mand, whereby  such  other  person  suffers  injury, 
was  proper. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  §  1.] 

5.  Electbicity  —  Operation   of  Lighting 
Plant— Negligence— Questions  fob  Jubt. 

In  an  action  against  a  city  for  death  caused 
by  a  shock  from  an  electric  light  wire,  evidence 
h^ld  sufficient  to  justify  submission  to  the  jury 
of  the  question  of  defendant's  negligence. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Electricity,  S  11.] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty ;   Bryan,  Judge.  ^ 

Action  by  J.  H.  Fisher,  as  administrator, 
against  the  city  of  Newborn.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Civil  action  for  damages  alleged  to  have 
been  sustained  by  the  plaintiff  by  reason  of 
the  death  of  his  Intestate  caused  by  the  neg- 
ligence of  the  defendant  The  testimony, 
which  upon  demurrer  must  be  taken  as  true, 
showed  that  the  defendant  Is  a  mimldpal 
corporation,  having  the  usual  powers  and 
duties  conferred  and  Imposed  upon  dtles  and 
towns  in  this  state.  Section  54,  c.  82,  p. 
164,  Prlv.  Laws  1809,  entitled  "An  act  to  In- 
corporate the  city  of  Newbern,"  provides 
"that  the  board  of  aldermen  are  authorized 
and  empowered  to  construct  or  buy,  maintain 
and  operate  an  electric  light  plant  for  the 
purpose  of  furnishing  light  to  the  Inhabitants 
of  said  city,  water  works  system  and  sewer- 
age system,  and  the  said  board  of  aldermen 
are  authorized  and  empowered  to  charge  rea- 
sonable prices  for  the  use  of  said  light,  water 
and  sewerage,  when  furnished  to  private 
consumers."  Section  65  empowers  the  city 
to  Issue  bonds  when  the  proposition  to  do  so 
has  been  approved  by  the  qualified  voters, 
for  the  purpoee  of  buying  or  erecting  a  sys- 
tem of  light  and  water,  etc.  Pursuant  to 
the  power  vested  In  the  board  of  aldermen 
by  this  act,  they  purchased  a  water  and 
sewerage  plant  and  erected  an  electric  light 
plant    The  charter  was  amended  by  chapter 


41,  p.  81,  Prlv.  Laws  1903,  and  the  sections 
of  this  statute  pertinent  to  the  qaestions 
presented  by  this  appeal  provide  that,  for 
the  proper  management  of  the  water,  sewer, 
and  electric  light  systems,  a  commission  Is 
established.  The  members  of  the  commis- 
sion are  named  In  the  act  and  their  terms 
prescribed.  At  the  expiration  of  such  terms 
their  successors  are  to  be  elected  In  the  man- 
ner provided  for  the  election  of  the  mayor 
of  the  city.  The  commission  Is  given  entire 
supervision  and  control  of  the  maintenance, 
management,  etc.,  of  said  systems,  with  pow" 
er  to  fix  rates  for  light,  water,  and  sewerage, 
subject  to  an  appeal  to  the  board  of  alder- 
men. Provision  is  made  for  paying  the  ex- 
penses of  maintaining  and  operating  the 
systems  and  paymenl  of  interest  on  the  bonds 
from  rates,  etc.,  and  the  surplus  Is  directed 
to  be  held  for  a  sinking  fund  to  discharge 
the  principal  of  the  bonds  when  due.  The 
commission  is  required  to  make  quarterly 
reports  to  the  mayor  and  board  of  aldermen 
of  receipts  and  disbursements,  mid  is  given 
power  to  employ  servants  and  agents  to  op- 
erate the  systems,  and  to  discharge  them,  etc. 
The  commission  appointed  by  the  act  of 
1903  were  In  control  of  the  electric  light  plant 
when  the  plaintiff's  Intestate  received  the 
injury  from  which  he  died.  The  plaintiff's 
evidence  showed  that  on  the  night  of  March 
22,  1904,  the  electric  wire  on  Queen  street 
was  down  at  Five  Points  at  the  police  round- 
house. The  wire  was  broken  by  an  engine. 
The  chief  of  police  who  saw  the  wire  down 
telephoned  for  the  electrician  employed  by 
the  commission,  whose  duty  It  was  to  put 
up  wires  and  attend  to  the  line.  When  the 
electrician  came  to  the  place  at  which  the 
wire  was  down,  he  said  that  the  wire  was 
not  dangerous ;  that  it  could  wait  until  morn- 
ing. He  wound  the  wire  up  in  a  coll  and 
tied  It  with  one  end  of  the  wire  so  that  it 
would  not  come  undone.  He  hung  It  upon 
the  electric  light  pole  at  the  corner  of  Round- 
tree  street,  as  high  as  he  could  reach,  about 
5^  or  six  feet  from  the  ground.  It  did  not 
seem  to  be  a  live  wire.  It  was  the  wire  to  a 
lamp.  The  chief  of  police  also  telephoned 
to  the  mayor  about  the  wire,  who  directed 
him  to  see  the  railroad  agent  about  It — said 
he  had  nothing  to  do  with  it  Large  numbers 
of  people  generally  congregate  at  the  place 
where  the  wire  was  down.  When  the  chief 
of  police  found  the  wire  in  the  street  the 
current  was  on  it.  The  electrician  said  that 
It  was  not  a  live  wire,  and  there  was  no 
danger  In  It  It  supplied  a  16  candle  power 
light — ^the  same  wire  which  was  run  in  all 
houses.  Two  nights  after  the  wire  was  bro- 
ken, the  deceased,  walking  along  the  sidewalk, 
stepped  on  It  and  was  killed.  It  was  rain- 
ing. There  was  some  controversy  In  respect 
to  the  appearance  of  the  body  of  the  de- 
ceased after  death.  The  defendant  Interpos- 
ed a  demurrer  to  the  evidence,  which  was 
overruled.  Verdict  for  plaintiff,  judgment; 
and  appeal  by  defendant 
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W.  D.  MclYer,  for  .appellant  W.  W.  Clark, 
for  appellee. 

CONNOR,  J.  (after  stating  the  case). 
The  defendant's  principal  contention  is  pre- 
sented by  its  exception  to  the  following  in- 
struction: "Chapter  41,  Priy.  Laws  1903, 
does  not  create  the  water  and  light  commis- 
sion into  a  separate  corporation.  The  act 
makes  the  commission  officers  and  agents  of 
the  city  of  Newborn,  and,  if  the  jury  find 
that  the  commission  was  negligent,  the  dty 
would  be  responsible  for  such  negligence." 
His  honor  correctly  construed  the  statute 
and  drew  the  proper  conclusion  in  regard  to 
the  relation  established  between  the  commis- 
sion and  the  defendant  The  act  of  1903, 
read  in  connection  with  sections  54  and  55, 
c.  82,  pp.  164,  165,  Priy.  Laws  1899,  simply 
establishes  a  new  and  separate  agency  for 
the  management  and  control  of  the  water, 
sewerage,  and  light  systems.  The  ylce  In 
the  defendant's  contention  lies  in  the  assump- 
tion that  the  board  of  aldermen  constitute 
the  municipal  corporation.  It  is  no  more 
the  political  entity  created  by  the  charter 
than  the  Legislature  is  the  political  entity 
called  the  state.  Both  are  mere  governmen- 
tal agencies  established  for  enabling  the 
I)eople  to  declare  and  enforce  their  sovereign 
will  and  purpose.  It  is  entirely  immaterial 
whether  the  commission  is  responsible  to  or 
under  the  control  of  the  board  of  aldermen. 
Both  are  responsible  to  the  municipality, 
which,  for  the  dual  purpose  of  local  self- 
government  and  performing  such  other  and 
appropriate  powers  as  are  conferred  by  the 
charter,  is  created  by  the  Legislature  under 
the  provisions  of  Const,  art  8,  §  4.  If  the 
Legislature  had  made  the  commission  a  cor- 
poration, the  result  would  have  been  the 
same.  It  is  competent  and  not  unusual  for 
municipal  corporations,  for  convenience  In 
carrying  on  their  varied  functions,  to  use 
commissions,  made  bodies  corporate;  when 
done,  the  corporation  is  a  mere  agency  em- 
ployed by  the  mxmicipality  with  the  power 
of  visitation  and  control  In  the  same  mann^^r 
as  if  an  individual  was  employed.  Such  cor- 
porations occupy  similar  relations  to  the 
municipality  as  the  university,  the  hospitals, 
and  the  state  prison  do  to  the  state.  They 
are  governmental  agencies.  Their  liability 
to  be  sued  depends  upon  the  purpose  for 
which  they  are  created.  When  they  are 
simply  agencies  of  the  state,  such  as  coun- 
ties, they  may  not  be  sued  for  torts  com- 
mitted by  the  agents,  as  held  in  White  v. 
Commissioners,  90  N.  C.  437,  47  Am.  Rep. 
534,  and  many  other  cases.  If,  as  in  cities 
and  towns,  they  have  both  governmental  and 
business  corporate  powers  conferred, '  their 
liability  to  suits  for  the  torts  of  their  servants 
and  agents  depends  upon  the  sphere  of  ac- 
tivity in  which  the  wrong  complained  of  is 
committed.  In  so  far  as  a  municipal  corpora- 
tion is  engaged  in  the  discharge  of  powers 
and  duties  imposed  upon  it  by  the  Legis- 


lature as  governmental  agencies  of  the  state, 
they  are  not  liable  for  breach  of  duty  by 
their  officers;  in  that  respect,  the  officers 
are  the  agents  of  the  state,  although  selected 
by  the  municipality.  When  acting  in  their 
ministerial  or  corporate  character  in  the 
management  of  property  used  for  their  own 
benefit  or  profit,  discharging  powers  and 
duties  voluntarily  assumed  for  their  own  ad- 
vantage, they  are  liable  to  an  action  to  per- 
sons injured  by  the  n^Iigence  of  their  serv- 
ants, agents,  and  officers;  and  it  is  Im- 
material whether  such  servant,  agent,  or 
officer  be  a  corporation  or  .an  individual. 
Moffitt  y.  Asheville,  103  N.  C.  237,  9  S.  E. 
695,  14  Am.  St  Rep.  810,  in  which  the  au- 
thorities are  cited  and  reviewed  by  Mr. 
Justice  Avery ;  Willis  v.  Newbern,  118  N.  C. 
137,  24  S.  B,  706.  ."The  distinction  is  be- 
tween the  exercise  of  its  legislative  powers, 
which  it  holds  for  public  purposes  and  as 
a  part  of  the  government  of  the  country,  and 
those  private  franchises  which  belong  to  it 
as  a  creation  of  the  law.  Within  the  sphere 
of  the  former  it  enjoys  the  exemption  of  the 
government  from  responsibilities  for  its  own 
acts  and  for  the  acts  of  those  who  are  in- 
dependent corporate  officers  deriving  their 
rights  and  duties  from  the  sovereign  poww." 
Mcllhenney  v.  Wilmington,  127  N.  C.  146,  37 
8.  B.  187,  50  L.  R.  A.  470;  Ingersoll  on  Pub. 
Corp.  415;  Maxmillan  y.  Mayor,  62  N.  Y. 
160,  20  Am.  Rep.  468;  1  Smith,  Mun.  Corp. 
S  807. 

While  It  .must  be  taken  that  one  of  the 
purposes  of  the  defendant  in  erecting  a  sys- 
tem of  electric  lights  was  the  Illumination  of 
its  streets,  it  is  equally  manifest  that  In  ad- 
dition to  such  purpose  was  that  of  selling  pow- 
er to  its  citizens  for  their  private  residences 
and  stores.  Section  54^  c.  82,  p.  164,  Laws 
1899,  expressly  confers  this  power,  and  the 
amendment  of  1903  (page  81,  c.  41)  in  no  way 
limits  it  Without  expressing  any  opinion 
upon  the  suggestion  that  the  lighting  its 
streets  is  a  governmental  function,  if  that 
was  the  sole  purpose  for  which  Its  plant  was 
erected  and  was  being  operated,  it  would 
seem  clear  that  as  the  portion  of  its  charter 
referring  to  an  electric  plant  gives  it  the 
right  to  generate  and  sell  power,  we  must 
conclude  that  it  was  exercising  this  right 
Nelson,  C.  J.,  in  Bailey  v.  Mayor,  3  Hill,  531, 
88  Am.  Dec.  669,  discussing  the  question  says: 
"As  the  powers  in  question  have  been  con- 
ferred upon  one  of  these  public  corporations, 
thus  blending  in  a  measure  those  conferred 
for  private  advantage  and  emolument  with 
those  already  possessed  for  public  purposes, 
there  is  some  difficulty,  I  admit  In  separating 
them  in  my  mind  and  properly  distinguishing 
the  one  class  from  the  other,  so  as  to  dis- 
tribute the  responsibility  attaching  to  the  ex- 
ercise of  each.  But  the  distinction  is  quite 
clear  and  well  settled,  and  the  process  of 
separation  practicable.  To  this  end,  r^ard 
should  be  had,  not  so  much  to  the  nature  and 
character  of  the  various  powers  conferred. 
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as  to  tlie  object  and  purpose  of  the  Legisla- 
ture in  conferring  them.  If  granted  for 
public  purposes  exclusively,  they  belong  to 
the  corp<»rate  body  in  its  public,  political,  or 
municipal  character.  But  If  the  grant  was  for 
the  purpose  of  private  advantage  and  emolu* 
ment,  though  the  public  may  derive  a  com- 
mon benefit  therefrom,  the  corporation  quoad 
hoc  Is  to  be  regarded  as  a  private  company. 
It  stands  on  the  same  footing  as  would  any 
individual  or  body  of  persons  upon  whom  the 
like  special  franchises  had  been  conferred.** 
In  that  case,  the  plaintiff  sued  for  the  negli- 
gent construction  of  a  dam  across  the  Cro- 
ton  river  by  the  agents  of  the  city.  The  work 
was  done  under  the  control  of  commissioners 
appointed  by  the  Legislature.  The  same 
argument  was  made  as  in  this  appeal.  The 
court  said  in  response  thereto  that  the  city 
was  under  no  obligation  to  accept  the  charter 
or  amendments,  but,  having  done  so.  It  was 
bound  for  the  acts  of  the  commission  appoint- 
ed by  the  Legislature.  That  case  has  been 
uniformly  followed  by  the  courts  of.  New 
York  and  other  states.  In  Chicago  v.  Selz, 
202  111.  545,  67  N.  E.  886,  it  is  said:  'The 
injury  to  the  plaintiff  did  not  arise  from  neg- 
ligence in  the  use  of  its  hydrant  for  the  pur- 
pose of  extinguishing  fire.  The  business  of 
selling  water  to  inhabitants  and  street 
sprinkling  contractors  is  not  an  exercise  of 
the  police  power,  and  the  city  is  not  exempt 
from  liability  for  negligence  in  maintain- 
ing such  a  system."  The  conclusion  is  ir- 
resistible that  the  commission  was  the  agent 
of  the  city,  and  that  upon  the  maxim  "re- 
spondeat superior"  it  must  answer  for  any 
IjDjury  sustained  by  its  negligence. 

In  respect  to  the  merits  of  the  case,  his 
honor  properly  instructed  the  Jury  that  "neg- 
ligence Is  the  failure  to  observe,  for  the  pro- 
tection of  the  interest  of  another  person,  that 
degree  of  care,  precaution,  and  vigilance 
which  the  circumstances  Justly  demand, 
whereby  such  other  person  suffers  injury.  It 
hardly  admits  of  argument  that  hanging  a 
live  wire  on  a  pole,  in  the  manner  testified 
to  by  all  of  the  witnesses,  in  the  portion  of  a 
city  frequented  by  many  persons,  and  per- 
mitting it  to  remain  suspended  for  two  days. 
In  the  place  and  under  the  circumstances 
testified  to,  is  evidence  of  negligence.  We  see 
no  reason  to  modify  the  language  of  Cooke, 
J.,  In  Mitchell  v.  Electric  Co.,  129  N.  C.  166, 
S9  S.  E.  801,  55  L.  R.  A.  898,  85  Am.  St  Rep. 
735.  The  duty  Imposed  upon  persons  and 
corporations  maintaining  wires  charged  with 
electricity,  upon  the  public  streets  and  high- 
ways, to  exercise  a  high  degree  of  care  for 
the  protection  of  persons  using  such  highways, 
is  imperative.  The  defendant  insists  that 
the  wire,  with  which  the  plaintlfTs  Intestate 
came  in  contact  causing  his  death,  was  char- 
ged with  a  current  of  only  110  voltage,  and 
could  not  produce  death.  The  evidence  shows 
that,  notwithstanding  the  theory  of  the  elec- 
trician, it  did  cause  death.  He  was  mis- 
taken either  as  to  the  voltage  or  its  effect 


upon  a  human  body.  The  man  either  touched 
it,  as  contended  by  the  def^idant,  or  stepped 
on  it,  as  contended  by  the  plaintiff  and  as 
found  by  the  Jury,  and  was  instantly  killed. 
Persons  controlling  so  dangerous  and  subtle 
an  agency  as  electricity  must  not  \e  permit- 
ted to  theorize  in  regard  to  its  probable  ef- 
fects, or  speculate  upon  the  chances  of  re- 
sults affecting  human  life.  The  wires  must 
be  either  insulated  or  placed  beyond  the  dan- 
ger line  of  contact  with  human  beings  using 
the  public  streets  In  a  lawful  way.  While 
the  testimony  regarding  the  manner  in  which 
the  contact  was.  brought  about  is  confilcting, 
the  Jury  have,  upon  a  fair  and  impartial  in- 
struction, accepted  the  plaintiff's  view.  The 
question  of  contributory  negligence  was  prop- 
erly submitted.  We  find  no  error  in  the  rule 
laid  down  in  regard  to  the  measure  of  dam- 
ages. 
The  Judgment  must  be  affirmed. 


(140  N.  0.  603) 
STANDARD  SEWING  MACH.  CO.  t. 
OWINGS. 

(Supreme  Court  of  North  Carolina.    March  13, 
1906.) 

Election    of    Remedies  —  Consistency    or 
RsvEnics— Action  fob  Pbicb  or  Pebson- 

ALTY— SUBSBQUBNT  ACTION  FOB  FbAIJD. 

The  recovery  of  an  unsatisfied  judgment 
on  notes  given  for  the  price  of  personalty  is 
no  bar  to  a  subsequent  action  for  damages  for 
fraud  and  deceit,  by  which  it  was  alleged  the 
property  was  obtained. 

Appeal  from  Superior  Court,  Crayen  Coun- 
ty; E.  B.  Jones,  Judge. 

Action  by  the  Standard  Sewing  Machine 
Company  against  D.  A.  Owings.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed.  . 

The  plaintiff,  holding  notes  of  defendant 
for  the  purchase  price  of  certain  machines, 
had  instituted  two  actions  on  same  against 
defendant,  and,  said  actions  having  been 
consolidated,  plaintiff  obtained  judgment  on 
said  notes  against  defendant  at  May  term, 
1905  of  Graven  superior  court  Defendant, 
having  filed  his  petition  in  bankruptcy,  ob- 
tained an  order  from  the  district  court,  stay- 
ing further  proceedings  in  that  cause  in  en- 
forcement of  said  Judgment  Thereupon 
plaintiff,  on  July  29,  1905,  instituted  this  ac- 
tion to  recover  damages  for  fraud  and  deceit  on 
part  of  defendant,  by  which  plaintiff  had 
been  induced  to  sell  defendant  said  ma- 
chines; and  on  this  action  an  order  for  ar- 
rest was  issued,  and  defendant  gave  bond 
as  required  by  the  statute.  This  last  cause, 
coming  on  to  be  heard  at  October  term,  1905, 
on  motion,  the  order  of  arrest  was  dischar- 
ged, and  the  surety  on  the  bail  bond  relieved 
of  all  responsibility  on  same;  the  court  hold- 
ing that  the  prosecution  of  the  action  on  the 
notes  and  obtaining  Judgment  th^eon  was 
a  bar  to  any  action  for  fraud  and  deceit  in 
procuring  the  sale  of  the  machines-  Plaintiff 
excepted  and  appealed. 
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Simmons  &  Ward,  for  appellant  Ernest 
M.  Green,  for  appellee. 

HOKE,  J.  (after  stating  tbe  case).  No 
reason  occurs  to  us  why  a  suit  by  plaintiff 
on  the  contract,  pursued  to  judgment,  uncol- 
lected and  apparently  uncollectible,  should 
bar  an  action  to  recover  damages  for  fraud 
and  deceit  on  the  part  of  defendant,  and  by 
means  of  which  the  sale  was  procured. 
Both  actions  are  consistent  in  theory,  and 
both  in  affirmance  of  the  sale.  The  remedies. 
In  this  Jurisdiction  at  least,  while  consistent, 
are  not  always  entirely  coextensive;  nor 
are  the  damages  necessarily 'the  same.  The 
weight  of  authority  Is  also  against  the  posi- 
tion of  defendant.  In  Bnc.  PI.  &  Practice, 
vol.  7.  362.  the  doctrine  is  stated  as  follows: 
*'As  already  stated,  the  principle  does  not 
apply  to  all  coexistent  remedies.  As  re- 
gards what  have  been  termed  consistent 
remedies,  the  suitor  may,  without  let  or 
hindrance  from  any  rule  of  law,  use  one  or 
all  in  a  given  case.  He  may  select  and  adopt 
one  as  better  adapted  than  the  others  to 
work  out  his  purpose,  but  his  choice  is  not 
compulsory  or  final,  and.  If  not  satisfied  with 
the  result  of  that  he  may  commence  and 
carry  through  the  prosecution  of  another. 
Thus,  where  a  sale  of  chattels  is  induced 
by  the  fraud  of  the  vendee,  the  vendor  may 
prosecute  the  vendee  for  the  price  of  the 
articles  in  one  action,  and  in  another  for 
damages  on  account  of  the  fraud;  both 
proceeding  on  the  theory  of  ratifying  the  sale. 
But  he  cannot  maintain  either  if  he  has 
rescinded  the  sale,  or  if,  on  the  theory  of 
rescission,  he  has  resorted  to  replevin  to 
recover  the  property.  No  suitor  is  allowed  to 
Invoke  the  aid  of  the  courts  upon  contradic- 
tory principles  of  redress  upon  one  and  the 
same  line  of  facts."  In  3  Words  &  Phrases 
Judicially  Defined,  p.  2338,  it  is  said:  -The 
whole  doctrine  of  election  is  based  on  the  the- 
ory that  there  are  inconsistent  rights  or  reme- 
dies of  which  a  party  may  avail  himself,  and 
a  choice  of  one  is  held  to  be  an  election  not  to 
pursue  the  other.  The  principle  does  not 
apply  to  coexisting  and  consistent  remedies." 
Those  statements  of  the  doctrine  are  sup- 
ported by  well-considered  decisions  and  are 
very  generally  accepted  as  correct.  Whittler 
V.  Collins,  15  R.  I.  90,  23  Atl.  47,  2  Am.  St 
Rep.  879;  Bacon  v."  Moody.  117  Ga.  207.  43 
S.  E.  482;  Austin  Mfg.  Co.  v.  Decker,  109 
Iowa,  277,  80  N.  W.  312;  Black  v.  Miller, 
75  Mich.  323,  42  N.  W.  837. 

We  are  referred  by  defendant  to  Palmer  v. 
Preston,  45  Vt  154,  12  Am.  Rep.  191,  and 
Caylus  V.  Railroad.  76  N.  Y.  609,  as  cases 
sustaining  his  position.  While  the  language 
of  the  court  in  these  two  opinions  certainly 
tends  to  support  the  defendant's  claim,  we 
doubt  if  either  is  an  authority  in  his  favor. 
As  decisions,  both  might  very  well  be  dis- 
tinguished on  grounds  not  inconsistent  with 
our  present  opinion.  If,  however,  the  con- 
struction put  upon  these  cases  by  the  defend- 
ant be  the  true  one,  we  hold  that  they  are 


not  in  this  respect  well  considered,  and  that 
the  better  doctrine  is  to  tbe  contrary,  as 
heretofore  stated. 

There  was  error  in  discharging  the  order 
of  arrest  and  relieving  the  surety  on  the 
bail  bond.  The  same  will  be  set  aside,  and 
the  cause  remanded,  to  be  proceeded  with  in 
accordance  with  the  law. 

Error. 

a40  N.  C.  524) 

BOTLB  et  al.  v.  STALLINGS. 

(Supreme    Court   of    North    Oarolina.    March 
13,  1906.)  . 

Dismissal  and  Nonsuit— Right  to  Take- 
Condition  OF  Cause. 

Where  plaintiffs  sue  for  an  accouDting, 
alleging  that  defendants  are  indebted  to  them, 
and  defendants  deny  the  indebtedness,  but 
admit  that  an  accounting  should  be  had, 
and  allege  that  plaintiffs  are  indebted  to 
them,  so  that  in  effect  a  counterclaim  was 
set  up,  the  plaintiffs  cannot  after  an  accoun- 
ting has  been  had  before  referees,  take  a 
voluntary    nonsuit. 

[Ed.  Note. — For  cases  in  point,  see  vol. 
16,  Cent  Dig.    Dismissal  and  Nonsuit  §  10.] 

Appeal  from  Superior  Court  Martin  Coun- 
ty; Ward,  Judge. 

Action  by  F.  A.  Boyle  and  another  against 
Emma  V.  Stalllngs,  executrix  of  W.  L.  Stall- 
ings,  deceased.  From  a  judgment  for  de- 
fendant plaintiffs  appeal.    Affirmed. 

Plaintiffs  alleged  that  during  the  year  1898 
they  formed  a  copartnership  with  defendants 
for  the  purpose  of  operating  a  sawmill.  De- 
fendants owned  the  mill  and  agreed  to  sell 
plaintiffs  a  one-half  interest  therein  for  $2,- 
500.  Pursuant  to  said  agreement  they  took 
charge  and  control  of  said  mill  and  operated 
the  same  until  the  latter  part  of  the  year 
1899.  During  said  time  plaintiffs,  with  the 
consent  of  defendants  and  in  accordance  with 
the  terms  of  the  contract  of  partnership, 
made,  at  their  separate  expense,  valuable  im- 
provement and  additions  to  said  machinery, 
one-half  of  the  value  of  which  should  con- 
stitute a  set-off  against  the  purchase  price, 
etc  They  made  sundry  payments  on  the  one- 
half  interest  In  the  mill  in  money,  lumber, 
etc.  That  during  the  latter  part  of  the  year 
1899,  the  partnership  between  the  plaintiffs 
and  defendants  was  dissolved,  and  plaintiffs 
leased  defendants  one-half  interest  in  the 
mill.  Thereafter  plaintiffs  made  sundry  pay- 
ments, and  advanced  sundry  amounts  on  ac- 
count of  the  purchase  price  of  the  one-half 
interest  in  the  mill,  and  made  improvements 
thereon,  etc  That,  by  reason  of  the  trans- 
actions and  dealings  had  between  the  parties, 
a  long  unsettled  account  had  been  created, 
which  should  be  stated  and  adjusted.  That 
upon  such  adjustment  It  would  be  found  that 
plaintiffs  have  paid  the  purchase  money  for 
said  mill,  and,  in  addition  thereto,  defend- 
ants would  owe  them  $500.  That  plaintiffs 
have  endeavored  to  bring  defendants  to  a  set- 
tlement but  have  failed  to  do  so,  etc    Thi» 
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plaintiffs  ask  the  court  that  an  account  be 
taken  under  Its  direction,  etc.  Defendants 
deny  the  allegations,  but  admit  that  an  ac- 
count should  be  stated,  and  aver  that  upon 
such  accounting  it  will  be  found  that  no  part 
of  the  purchase  money  for  the  mill  has  been 
paid,  and  that  a  balance  is  due  them  on  ac> 
count  of  rents,  etc  An  order  was  made  upon 
the  complaint  and  answer  referring  the  cause 
to  three  gentlemen  selected  by  the  parties 
with  directions  to  take  and  state  an  account 
of  the  transactions,  etc.,  and  declare  the 
amount  due.  The  referees  met,  and,  after 
hearing  testimony,  examining  the  books  of 
the  parties,  made  their  report  to  which  is 
attached  a  statement  of  account  covering  16 
pages  of  the  printed  record.  The  plaintiffs 
filed  several  exceptions,  a  number  of  which 
are  directed  to  the  findings  of  fact  upon  the 
ground  that  they  were  not  sustained  by  any 
evidence.  They  also  excepted  for  that  all 
of  the  evidence  was  not  reported.  When  the 
cause  was  first  called  for  trial  upon  the  ex- 
ceptions, the  court  remanded  it  to  the  ref- 
erees with  direction  to  report  the  evidence 
with  their  conclusions  of  law  and  fact  This 
was  done,  and  the  cause  heard  by  his  honor 
Judge  Ward.  Upon  an  intimation  by  the 
judge  that  he  did  not  see  any  error  in  the 
report,  "but  would  fully  consider  the  same," 
the  plaintiffs  stated  that  they  would  with- 
draw their  exceptions  and  take  a  nonsuit 
Defendants  objected.  Motion  for  nonsuit 
was  denied,  and  plaintiffs  excepted.  The 
court  thereupon  took  the  cause  under  consid- 
eration, overruled  the  exceptions,  and  con- 
firmed the  report  Plaintiffs  excepted. 
Judgment  according  to  report  and  appeal. 

Ward  &  Grimes,  for  appellants.  Stubbs, 
Gilliam  &  Martin,  for  appellee. 

CONNOR^  J.  (after  stating  the  case). 
We  have  examined  the  record  with  care  and 
find  no  error  in  his  honor's  ruling.  The 
plaintiffs  insist  that,  as  defendants  did  not 
set  up  any  counterclaim,  they  were  entitled 
at  any  time,  prior  to  the  final  judgment,  to 
submit  to  a  nonsuit  We  are  of  the  opinion 
that,  while  not  in  express  terms,  the  defend- 
ants did  in  substance  set  up  a  counterclaim. 
Plaintiffs  asked  for  an  accounting,  averring 
tliat  upon  an  account  stated  it  would  appear 
that  defendants  were  indebted  to  them,  etc 
Defendants  submitted  to  an  account  aver- 
ring that  plaintiffs  owed  them  a  balance. 
Prior  to  the  adoption  of  the  Code,  plaintiffs 
would  have  filed  a  bill  in  equity  asking  for 
an  account  By  reason  of  the  inadequacy  of 
the  machinery  of  courts  of  law  to  deal  with 
long  and  complicated  accounts,  courts  of 
equity  assumed  jurisdiction,  especially  in 
winding  up  partnership  dealings.  Eaton,  Eq. 
516;  Bispham,  Eq.  605.  The  rule  in  courts  of 
equity  denied  the  right  to  the  plaintiff  to 
withdraw  his  bill  after  a  decree  has  been 
made  for  an  account    Egg  v«  Devey,  11  Beav. 


221.  After  a  consent  order  for  a  mutual 
accounting  before  a  commissioner,  the  com- 
plainant cannot  dismiss  by  a  common  order. 
Wyatt  V.  Sweet,  48  Mich.  539,  12  N.  W.  692, 
13  N.  W.  525;  Hall  v.  McPherson,  3  Bland 
(Md.)  529,  in  which  it  is  said:  "But  in  this 
case,  there  having  been  a  decree  to  account, 
each  party  has  been  thereby  virtually  clothed 
with  the  rights  of  an  actor."  6  Enc.  PI.  & 
Pr.  847.  While  the  precise  question  has  not 
been  decided  by  this  court,  the  language  of 
Morrimon,  J.,  in  Bynum  v.  Powe,  97  N.  0.  376, 
2  S.  E.  171,  indicates  clearly  the  view  which 
was  entertained.  He  says :  "Under  the  pres- 
ent method  of  civil  procedure  there  Is  but  one 
form  of  action,  and  the  plaintiff,  as  indicated 
above,may,  no  matter  what  may  be  the  nature 
of  the  cause  of  action,  voluntarily  submit  to 
a  judgment  of  nonsuit,  except  in  cases  purely 
equitable  in  their  nature  he  cannot  do  so  after 
the  rights  of  the  defendant  in  the  course  of 
the  action  have  attached,  that  he  has-  a 
right  to  have  settled  and  concluded  in  the 
action.  Thus,  if  an  order  of  reference  has 
been  made,  and  the  referee  has  made  a  re- 
port, the  correctness  of  which  is  conceded  by 
both  parties,  and  the  case  is  in  condition  to 
be  finally  disposed  of,  or  if  an  account  has 
been  taken  and  report  made,  or  a  decree  has 
been  made  under  which  the  defendant  has 
acquired  rights,  the  plaintiff  will  not  be  al- 
lowed to  suffer  a  judgment  of  nonsuit** 
Gatewood  v.  Leak,  99  N.  O.  363,  6  S.  E.  706. 
The  cases  cited  by  the  plaintiffs*  counsel  had 
no  equitable  element  in  them.  They  were 
actions  formerly  cognizable  at  law  and  are 
based  upon  the  well-settled  rule  that  when  no 
counterclaim  is  pleaded,  the  plaintiff  may 
at  any  time,  before  verdict,  submit  to  a  non- 
suit. The  defendants  insist  that,  if  this  ac- 
tion came  within  the  rule,  the  plaintiffs  may 
not  take  a  nonsuit  because  under  section  525, 
Revisal  1905,  the  report  of  the  referee  in  re- 
gard to  findings  of  fact  "shall  have  the  ef- 
fect of  a  special  verdict"  When  filed,  the 
cause  is  in  the  same  condition  in  respect  to 
the  right  to  submit  to  a  nonsuit  as  if  the  jury 
had  returned  a  special  verdict  There  Is 
much  force  in  the  suggestion;  but,  as  we  have 
seen,  the  question  does  not  necessarily  arise. 
His  honor  correctly  denied  the  motion. 

The  other  exception  which  was  argued 
with  zeal  and  force  in  this  court  is  that  the 
referees  adopted  a  settlement  made  between 
the  parties  by  Mr.  Fisher,  who  it  appeared 
was  selected,  prior  to  the  bringing  of  this  ac 
tion,  to  examine  their  books.  There  was 
some  controversy  as  to  the  extent,  in  point  of 
time,  which  Fisher  was  authorized  to  make 
the  settlement.  The  plaintiffs  insist  that  the 
referee,  instead  of  adopting  Fisher's  figures, 
should  have  examined  the  items  of  account 
themselves,  and  reported  the  conclusions  up- 
on them.  There  was  evidence  in  respect  to 
Fisher's  authority  for  the  examination  made 
by  him  and  the  acquiescence  of  the  parties. 
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It  appears  that  he  entered  upon  the  books  of 
the  parties  the  result  of  his  work.  The  de- 
fendants' counsel,  In  their  argument  before 
ns,  exhibited  the  books,  showing  the  items 
upon  which  Fisher's  conclusions  were  reach- 
ed, and  that  they  were  before  and  after  con- 
sidered by  the  referee.  It  is  elementary  that 
we  have  no  power  to  review  the  conclusions 
of  fact  as  found  by  the  referees  and  sus- 
tained by  the  judge,  unless  it  appears  that 
such  findings  have  no  evidence  to  support 
them.  While  the  result  of  the  accounting  Is 
very  different  from  that  anticipated  by  the 
plaintiffs,  and  their  able  and  zealous  coun- 
sel have  presented  their  views  upon  us  forci- 
bly, we  are  unable  to  perceive  any  error  of 
law,  with  which  alone  we  are  permitted  to 
deal.  It  is  conceded  that  the  referees  are 
honorable,  Intelligent  business  men.  They 
appear  to  have  proceeded  with  intelligence 
and  fairness,  and  his  honor  gave  the  record 
careful  consideration. 

The  form  of  the  Judgment  is  in  accordance 
with  the  report,  and  must  be  affirmed. 


040  N.  C.  601) 

OHADBOURN  v.  DURHAM  et  al. 

(Supreme  Court  of  North  Carolina.    March  18, 
1906.) 

1.  MOBTOAGKS— CONSIDEa^TIOIT— FOBECLOSXTBB. 

The  solvent  sureties  on  a  forfeited  sher- 
MTs  bond  paid  the  amount  due  on  the  judgment 
and  caused  the  same  to  be  assigned  for  their 
benefit  and  protection.  Plaintiff,  one  of  the 
sureties,  was  designated  as  agent  to  collect 
what  he  could  from  the  insolvent  sureties,  and 
took  from  defendant,  an  insolvent  suretv,  a  note 
secured  by  mortgage.  The  pro  rata  due  from 
defendant  was  more  than  the  amount  of  the 
note.  Held,  in  an  action  to  foreclose  the  mort- 
gage, that  a  verdict  for  plaintiff  was  proper. 

2.  Same— Decree. 

The  final  decree  should  be  so  drawn  as  to 
relieve  defendant  of  all  liability  bv  reason  of 
the  judgment  on  the  bond. 

Appeal  from  Superior  Court,  Pender  Coun- 
ty ;  Justice,  Judge. 

Action  by  W.  H.  Chadboum  against  R. 
I.  Durham  and  others.  From  a  judgment 
for  plaintiff,  def^idants  appeal.    Affirmed. 

J.  D.  Kerr  and  Stevens,  Beasley  &  Weeks, 
for  appellants.  E.  K.  Bryan  and  J.  T.  Bland, 
for  appellee.  • 

HOKE,  J.  The  plaintiff  and  defendants 
and  some  others  were  sureties  on  the  bond 
of  Ej.  M.  Johnston,  ex-sheriff  of  Pendei' 
county.  Said  Johnston  having  failed  to  ac- 
count properly  for  county  funds,  judgment 
was  rendered  against  him  and  his  sureties 
for  $5,075.85.  The  property  of  said  Johnston 
was  sold  to  satisfy  said  judgment,  and  sever- 
al thousand  dollars  was  realized  from  said 
sale,  leaving  a  balance  due.  The  solvent 
sureties,  the  plaintiff  being  among  them,  paid 
the  amount  due  to  the  oounty  on  said  judg- 
ment and  caused  the  same  to  be  assigned  for 
their  benefit  and  protection.  The  plaintiff 
was  designated  as  agent  to  collect  what  he 


could  on  the  respective  amounts  due  by  the 
Insolvent  sureties,  and  as  such  agent  holds 
and  c(mtrols  the  balance  due  on  the  judgment 
against  Johnston  and  others.  In  pursuance 
of  this  arrangement,  the  plaintiff  took  from 
the  defendant,  who  was  an  insolvent  surety, 
the  note  for  $160  secured  by  the  mortgages 
sued  on.  Both  the  plaintilf  and  the  defend- 
ant testified  that  the  same  was  given  by  Dur- 
ham in  payment  of  the  amount  due  from  him 
on  the  judgment  aforesaid,  and  that  it  was  to 
be  in  full  payment  and  discharge  of  any  and 
all  liabilities  of  said  Durham  on  the  judg- 
ments. It  was  found  that  the  pro  rata  due 
from  the  defendant  was  more  than  the 
amount  of  the  note.  On  these  facts  the 
court  correctly  instructed  the  jury  that  if 
they  believed  the  evidence  they  would  render 
a  verdict  for  the  full  amount  of  the  note  and 
interest  The  jury  so  rendered  the  verdict, 
and  judgment  was  thereupon  rendered  for 
the  plaintiff. 

There  is  no  error.  The  note  was  given  by 
Durham  in  payment  of  the  pro  rata  amount 
due  from  him  on  the  judgment,  and  was  to 
protect  him  from  further  liability.  The 
plaintiff  is  in  a  position  to  comply  with  the 
agreement,  and  the  judgment  of  foreclosure  is 
affirmed. 

Both  the  plaintiff  and  the  defendant  hav- 
ing testified  that  on  payment  of  the  note  and 
interest  Durham  would  be  relieved  of  any 
and  all  liability  by  reason  of  the  judgment, 
the  final  decree  should  be  so  drawn  as  to 
afford  him  protection  in  accordance  with  this 
stipulation. 

Affirmed. 


(140  N.  G.  529) 

ISLBR  v.  DIXON, 

(Supreme  Court  of  North  Carolina.    March  13, 
1906.) 

1.  Mechanics'  Likns— Constructioh  of  Out- 
TBBS  ON  House— Right  to  Lien. 

Under  Revisal  1905,  §  2016,  declaring  that 
every  building  built,  rebuilt,  repaired,  or  im- 
proved shall  be  subject  to  a  lien  for  the  pay- 
ment of  all  debts  contracted  for  work  done  on 
the  same  or  materials  furnished,  a  person  who 
erects  gutters,  spouts,  and  outlets  upon  a  house 
under  an  indivisible  contract  for  labor  and 
materials  is  entitled  to  a  lien  for  the  whole 
amount  due  him. 

2.  Same  —  Exemptions  —  Foundation  of 
Lien— BrLL  of  Particulars. 

Under  Revisal  1905,  §  2010,  declaring 
that  every  building  shall,  be  subject  to  a 
lien  for  the  payment  of  all  debts  contracted 
for  work  done  on  the  same  or  material  fur- 
nished, the  bill  of  particulars  furnished  in 
filing  a  lien  for  gutters,  spouts,  and  outlets 
on  a  house  contained  items  of  "158  feet  gut- 
ter at  38  cents"  and  "283  feet  gutter  at 
20  cents,"  did  not  shoW  that  the  lien  was 
only  for  materials  so  as  to  entitle  the  owner 
of  the  house  to  claim  his  exemptions  under 
Const,  art.  10,  §  4,  exempting  homesteads, 
but  providing  that  the  exemption  shall  not 
prevent  a  mechanic's  lien  for  work  done  on 
tlie  premises. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;  Councill,  Judge. 
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Action  by  8.  H.  Isler,  Jr.,  against  J.  W. 
Dixon.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

T.  G.  Wooten  and  Shepherd  &  Shepherd, 
for  appellant    S.  W.  Isler,  for  appellee. 

OLARK,  O.  J.  There  Is  only  one  excep- 
tion that  requires  consideration.  The  plain- 
tiff erected  gutters,  down  spouts,  outlets,  etc., 
for  the  appellant's  house  and  duly  filed  his 
lien.  The  building  of  the  gutters,  down 
spouts,  outlets,  etc.,  and  furnishing  the  ma- 
terial, were  all  in  the  same  contract,  which 
was  entire  and  indivisible.  The  contractor 
is  entitled  to  a  lien  for  the  whole  amount 
under  the  "mechanic's  and  laborer's  lien 
law."  Eevisal  1905,  S  2016;  BroyhlU  ▼. 
Gaither,  119  N.  G.  448,  26  S.  B.  31,  is  exactly 
"on  all  fours." 

The  appellant  contended  that  the  words 
in  the  ««blll  of  particulars"  in  filing  the  lien 
*«158  feet.gutter  at  88  cents,"  'ISSS  feet  gutter 
at  20  cents,"  etc.,  showed  that  the  Hen  was 
only  for  material  furnished,  and  hence  that 
the  defendant  could  claim  his  exemptions. 
But  the  "facts  found"  by  the  referee  and 
approved  by  the  judge  show  that  the  contract 
and  lien  were  for  the  gutters,  down  spouts, 
outlets,  etc.,  including  both  work  and  ma- 
terial. The  judgment  is  therefore  superior 
to  the  homestead  and  personal  property  ex- 
emption.   Const  art  10,  S  4. 

No  error. 


il40  N.  c.  SM) 

MATHIS  T.  MAGNOLIA  MFG.  GO. 

(Supreme  Ooiirt  of  North  Garolina.    March  18, 
1906.) 

Masteb  Ain)    Servant   ^   Instbuotioitb   to 

YouTUFUJL  Ehploy£. 

Where  plaintiff,  who  was  18  vears  of  age  and 
a  common  laborer  in  defendant's  mill,  and  had  no 
knowledge  of  machinery,  was  Injured  by  nm- 
Tking  his  hand  under  the  the  table  in  a  slit  in 
which  a  circular  saw  was  operated  without  look- 
ing where  he  put  it,  held^  that  the  foreman's  fail- 
ure to  give  plaintiff  special  instructions  af- 
forded no  ground  of  recovery  for  the  injury. 

[Ed. '  Note.-TFor  cases  in  point,  see  vol.  34. 
Cent.  Dig.  Master  and  Servant,  §§  310,  816;^.] 

Appeal  from  Superior  Gourt,  Duplin  Goun- 
ty;  Gouncill,  Judge. 

Action  hy  Glifton  Mathis,  by  his  next 
friend,  against  the  Magnolis  Manufacturing 
Company.  From  a  judgment  denying  a  mo- 
tion for  nonsuit,  defendant  appeals.  New 
trial  granted. 

Stevens,  Beasley  ft  Weeks  and  Shepherd 
ft  Shepherd,  for  appellant  Kerr  ft  Gayin, 
for  appellee. 

BROWN,  J.  At  the  conclusion  of  the  evi- 
dence defendant  moved  to  nonsuit  the  plain- 
tiff. The  court  overruled  the  motion,  and  de- 
fendant excepted.  Upon  exumination  of  the 
entire  evidence,  and  viewing  it  in  the  aspect 
most  favorable  to  the  plaintiff,  we  are  of 
opinion  that  the  motion  should  have  been 
granted. 


The  plaintiff  alleges,  and  offers  evidence 
tepdlng  to  pcore  that  he  was  at  the  time  of 
the  unfortunate  occurrence  18  years  of  age, 
and  a  common  laborer  in  defendant's  mill; 
that  he  was  employed  in  carrying  out  lumber, 
and  had  no  knowledge  of  machinery;  that 
there  was  a  circular  saw  about  14  Inches  in 
diameter  operated  through  a  slit  in  a  table 
five  feet  square  in  the  mill.  About  four  In- 
ches ct  this  saw  was  above  the  top  of  the 
table  and  the  remainder  below.  The  part 
of  the  saw  below  the  table  could  not  be  seen 
ftom  above  when  the  top  of  the  table  was 
down.  The  top  worked  on  hinges  and  could 
be  turned  back.  The  saw  was  run  by  means 
of  a  pully  connected  from  the  floor.  The  saw- 
dust was  caught  in  a  box  under  the  saw. 
After  plaintiff  had  been  in  the  mill  about  two 
weeks  he  was  directed  by  the  foreman  to 
operate  this  saw.  The  foreman  Instructed  the 
plaintiff  to  "keep  the  sawdust  cleaned  out 
from  the  box,  and  around  the  saw  clean.*' 
Plaintiff  states:  "I  was  pulling  the  dust  to 
me  from  out  of  this  box,  and  could  not  see 
the  saw;  thinking  the  frame  was  protection, 
and  while  pulling  it  to  me,  the  saw  struck 
the  stick  and  jerked  my  hand  on  it''  Plain- 
tiff further  states  that  he  could  have  easily 
seen  the  saw  whirling  under  the  table  by 
stooping  down  and  looking  while  cleaning  out 
the  dust  box. 

The  specific  negligence  charged  In  the  com- 
plaint Is  the  defective  character  and  plac- 
ing of  the  saw.  We  are  unable  to  find  any 
evidence  In  the  record  to  support  this  alle- 
gation. The  evidence  shows  that  the  ma- 
chine was  an  ordinary  cut-off  saw  used  In 
box  factories  for  cutting  off  boards.  It 
was  securely  fastened  on  a  table  five  feet 
square,  and  worked  all  right  so  far  as  the 
evidence  discloses.  The  negligence  pressed 
upon  our  attention  in  the  argument  was  lack 
of  proper  instruction  as  to  how  to  operate 
the  saw.  The  evidence  does  not  disclose 
any  sort  of  complication  in  the  machine,  or 
anything  requiring  special  instruction.  Nor 
can  we  discover  from  the  evidence  that 
any  kind  of  instruction  would  have  pre- 
vented the  deplorable  accident  to  plaintiff's 
hand.  The  plaintiff  was  not  Injured  while 
sawing  boards.  He  was  injured,  according 
to  his  own  evidence,  by  running  his  hand  un- 
der the  table  without  looking  where  he  put 
It  The  foreman  could  not  have  imparted  to 
plaintiff  any  further  information  than  he 
already  had.  The  plaintiff  had  equal  knowl- 
edge with  the  foreman  as  to  the  dangers  in- 
cident to  operating  the  saw,  and  he  had 
sufficient  discretion,  so  far  as  age  and  ex- 
perience go,  to  appreciate  the  peril.  The 
plaintiff  knew  the  danger  Incident  to  clean- 
ing out  the  sawdust  box  with  the  circular 
saw  revolving  rapidly  just  above  it  as  well 
as  the  foreman  could  have  told  him.  He 
knew  the  saw  was  there,  and  that  it  was  in 
rapid  motion,  and  highly  dangerous.  It 
would  have  been  of  no  service  to  the  plain- 
tiff to  have  been  told  by  the  foreman  to  be 
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carefnl  and  not  come  In  contact  with  It 
Kiser  V.  Barytes  CJo.,  131  N.  C.  610,  42  S.  B. 
986. 

While  the  accident  to  plaintiff's  hand  is  to 
be  lamented,  we  are  unable  to  find  In  the  rec- 
ord any  evidence  of  negligence  upon  the  part 
of  defendant  which  caused  the  Injury. 

New  trlaL 


(140  N.  C.  588) 

MAST  V.  SAPP. 

(Supreme  Court  of  North  Oarolina.    March  IS, 
1906.) 

1.  Abatement  and  Revival  —   Injtjey  to 
Property— Revival  op  Action. 

Right  of  action  for  damages  to  land,  if  per- 
mitted to  survive  the  person  damaged,  survives 
to  his  executor  or  administrator,  and  not  to  his 
heir. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Abatement  and  Revival,  §§  378-402.] 

2.  Damages— Continuing  Fault. 

When  a  cause  of  action  once  accrues,  there 
is  a  right  of  action  as  of  that  time  to  recover 
all  the  direct  and  consequential  damages  which 
will  ever  ensue  and  that  follow  from  the  con- 
tinuing fault. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  §§  69,  70.] 

3.  Same— Injuries  to  Land— Permanent  In- 
jury. 

An  injury  to  land  is  permanent,  as  dis- 
tinguished from  a  continuing  one,  when  it  is 
done  at  once  by  an  unlawful  act  or  the  negli- 
gent omission,  from  which  the  loss  results  with- 
out repetition  of  the  act ;  there  being  only  one 
act  and  one  damage,  though  the  latter  may  be 
composed  of  several  items  or  consist  in  the  de- 
struction of  several  different  pieces  of  property. 

4.  Abatement  and  Revival  — Time  of  In- 
jury. 

A  city  maintained  a  water  reservoir  near 
the  house  of  P.  The  reservoir  suddenly  broke, 
and  either  fell,  or  by  the  weight  and  force  of 
the  water  was  driven,  against  the  house,  crush- 
ing it  and  killing  P.,  who,  with  her  husband 
and  son  by  a  former  marriage  and  stepson,  lived 
therein.  All  were  rescued,  except  P.,  who  was 
found  in  the  debris  seated  in  a  chair  apparently 
dead.  Held^  that  whether  the  cause  of  action 
for  injuries  to  and  destruction  of  the  house 
survived  to  P.'s  executor  or  to  her  heirs  depend- 
ed, not  on  whether  she  survived  the  destruction 
of  the  house,  but  on  whether  the  injury  was 
committed  before  or  after  her  death. 
Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty; Cooke,  Judge. 

Action  by  D.  P.  Mast,  guardian,  etc.,  against 
H.  O.  Sapp,  as  administrator  of  the  estate  of 
Angeline  Peoples,  deceased.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

This  action  was  brought  to  determine  the 
right,  as  between  the  parties,  to  a  fund  of 
$865,  now  in  the  hands  of  the  defendant,  by 
agreement,  as  stakeholder.  The  controversy 
arose  on  the  following  facts:  Angeline 
Peoples  was  the  owner  of  a  house  standing 
on  her  lot  immediately  north  of  and  12  feet 
from  a  reservoir  belonging  to,  and  used  as  a 
place  of  storage  for  water  by,  the  city  of 
Winston.  On  the  2d  day  of  November,  1904, 
the  wall  of  the  reservoir,  which  was  20  feet 


higher  than  the  house,  by  reason  of  some 
negligent  defect  in  its  construction  or  Its  con- 
dition, gave  way,  and  either  fell,  or  by  the 
weight  and  force  of  the  water  was  driven, 
against  the  house,  crushing  it  and  killing  the 
said  Angeline  Peoples,  who  with  her  hus- 
band, a  son  by  a  former  marriage,  and  a  step- 
son, lived  in  it  The  city  paiu  the  sum  of 
$4,500  to  the  administrator  of  Angeline  Peo- 
ples for  negligently  killing  her,  and  also  paid 
to  him  the  said  sum  of  $865,  the  value  of  the 
property  destroyed,  the  latter  sum  to  be  held 
subject  to  the  determination  by  the  court 
of  the  proper  and  rightful  claimant  thereto. 
The  court  submitted  to  the  jury  the  following 
issue:  "Did  the  intestate  of  the  defendant 
survive  the  destruction  of  the  property  de- 
scribed In  the  pleadings?"  Which  the  jury 
answered  In  the  negative.  The  defendant's 
right  to  the  fund  was  made  to  turn  upon  the 
survival  by  Angeline  Peoples  of  the  destruc- 
tion of  the  property.  The  testimony,  which 
was  that  of  her  neighbors,  tended  to  show 
that  within  a  very  short  time  after  they 
heard  a  roaring  sound,  they  went  out  and 
discovered  that  the  reservoir  had  burst,  the 
water  had  spread  over  the  ground  and  bad 
rushed  into  some  of  the  houses.  The  house 
of  Angeline  Peoples  had  then  been  crashed 
as  if  by  the  first  Impact  of  the  wail  and  the 
water.  They  rescued  Fred  Burkhart,  son 
of  Angeline  Peoples,  and  Walter  Peoples,  her 
stepson,  and  Mr.  Peoples,  all  in  the  order 
mentioned,  who  were  more  or  less  injured. 
They  then  searched  for  Mrs.  Peoples,  and 
found  her  under  the  debris,  consisting  of 
timbers,  brick,  and  mortar,  and  seated  in  a 
chair.  She  was  bleeding  at  the  mouth  and 
nose,  and  apparently  dead,  "as  they  discover- 
ed no  signs  of  life."  The  brick  found  on  her 
seemed  to  have  fallen  from  the  chimney.  It 
was  about  half  an  hour  after  they  heard  the 
crash  before  they  found  Mrs.  Peoples.  The 
house  had  two  rooms,  and  Mr.  and  Mrs.  Peo- 
ples and  her  son  slept  in  the  room  at  the 
north  end  of  the  house — that  is,  the  one  far- 
thest from  the  reservoir — and  at  the  north 
end  of  that  room. 

At  the  request  of  the  defendant,  the  court 
gave  the  following  Instructions:  "(1)  When 
the  matter  at  Issue  is  as  to  whether  a  person 
shown  or  admitted  to  be  living  just  before, 
or  a  short  time  before,  the  happening  of  a 
certain  event,  continued  to  live  until  after 
the  event  happened,  the  presumption  is  that 
the  person  did  continue  to  live  until  after  the 
happening  of  the  event,  and  the  burden  is 
upon  the  party  who  asserts  the  contrary  to 
show  that  the  death  occurred  prior  to  or 
Instantaneously  with  the-  happening  of  the 
event."  "(3)  If  the  death  of  Mrs.  Peoples  did 
not  occur  until  after  the  destruction  of  the 
property,  though  but  a  moment  after,  then 
Mrs.  Peoples  survived  the  destruction  of  the 
property.  (4)  The  burden  is  on  the  plaintiff 
to  show  that  the  death  of  Mrs.  Peoples  occur- 
red before  or  instantaneously  with  the  injury 
to  the  real  estate;  or,  In  other  words,  that 
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she  did  not  surrlve  the  destruction  of  the 
property."  "(6)  If  the  death  of  Mrs.  Peoples 
did  not  occur  until  after  the  destruction  of 
the  property,  though  but  a  moment  after, 
then  Mrs.  Peoples  survived  the  destruction  of 
the  property,  and  the  jury  will  answer  the 
issue  *Tes,* "  And  the  court  refused  to  give 
the  following:  "(2)  There  is  no  evidence  to 
show  that  the  death  of  Mrs.  Peoples  took 
place  before  the  injury  occurred  to.  the  real 
estate,  and  therefore  the  jury  must  answer 
the  issue  *Te8.*"  "(5)  There  is  no  evidence 
to  show  that  the  death  of  Mrs.  Peoples  took 
place  before  or  at  the  moment  when  the  in- 
Jury  to  the  real  estate  occurred."  The  de- 
fendant excepted  to  the  refusal  to  give  in- 
structions numbered  2  and  5.  The  court  then 
charged  the  jury  as  follows:  "If  the  jury 
should  find  from  the  evidence  that  the  falling 
of  the  house  crushed  the  life  out  of  Angeline 
Peoples,  then  she  did  not  survive  the  destruc- 
tion of  the  house,  and  they  should  answer 
the  issue  'No,*  but  if  they  should  find  that 
she  was  wounded  by  the  falling  of  the  house 
and  afterwards  died  from  her  wounds,  or 
that  she  was  caught  in  the  ruins  and  after- 
wards died  from  suffocation,  then  she  did 
survive  the  destruction  of  the  house,  and  the 
jury  should  answer  the  issue  *Yes.* "  The 
defendant  excepted.  Verdict  and  judgment 
for  plaintiff.    Defendant  appealed. 

Lindsay  Patterson,  H.  R.  Starbuck,  and  F. 
T.  Baldwin,  for  appellant  Watson,  Buxton 
&  Watson  and  E.  A.  Griffith,  for  appellee. 

WALKER,  J.  (after  stating  the  facts).  The 
rule  of  the  common  law  is  that  a  personal 
right  of  action  dies  with  the  person,  but 
great  changes  in  this  respect  have  been 
wrought  by  legislation  and  the  decisions  of 
the  courts,  and  the  maxim  has  thereby  lost 
much  of  its  vitality.  As  to  pure  torts,  it  still 
retains  its  ancient  force  and  vigor — that  is, 
as  to  those  torts  committed  to  one's  person, 
feelings,  or  reputation — ^but  it  does  not  now 
apply  to  torts  committed  to  the  property,  per- 
sonal or  real.  As  to  the  first  kind  of  prop- 
erty, It  was  repealed  by  St.  4  Edw.  Ill,  c. 
7.  and  as  to  the  second,  by  St  3  &  4  Wm.  IV, 
c.  42.  These  provisions  have  been  substan- 
tially adopted  by  our  Legislature,  and  will  be 
found  in  the  several  compilations  of  our  stat- 
utes. Rev.  St  c,  46,  §  37;  Rev.  Code,  c.  46, 
§  43 ;  Code,  §§  1490,  1491,  and  1497 ;  Broom's 
Legal  Maxims  (8th  Am.  Ed.)  904  et  seq. ; 
Howcott's  Ex'rs  v.  Warren,  29  N.  C.  20 ;  Rip- 
pey  V.  Miller,  33  N.  C.  247 ;  Butner  v.  Keelhn, 
51  N.  C.  60;  Schouler  on  Executors,  §§  279, 
373.  But  for  this  radical  change  in  the  law, 
neither  the  plaintiff  nor  the  defendant  would 
be  entitled  to  the  fund  in  controversy.  One 
of  them  must  have  it,  and  which  of  the  two 
is  entitled  to  the  favorable  judgment  of  the 
court,  under  the  law,  is  the  question  before 
us  and  is  one  not  entirely  free  from  difficulty. 
"A  right  to  recover  recompense  for  damages 
[to  land]  sustained  is  a  chose  in  action,  which, 
If  permitted  to  survive  the  person  damaged. 


survives  to  his  executor  or  administrator. 
The  heir  or  devisee  has  no  Interest  in  or 
claim  to  it,  and  cannot,  therefore,  either  orig- 
inally prosecute  a  suit  for  it  or  revive  one 
that  has  been  instituted  in  the  lifetime  of 
the  person  injured."  Dobbs  v.  GuUidge,  20 
N.  C.  197.  But  this  presupposes,  of  course, 
that  the  cause  of  action  accrued  in  the  life- 
time of  the  testator  or  intestate ;  or,  In  other 
words,  that  the  injury  was  committed  during 
that  time.  If  it  was  committed  after  his 
death,  the  right  of  action  would  belong  to 
the  heir  or  devisee. 

We  must  therefore  inquire  in  such  a  case 
when,  in  contemplation  of  law,  the  injury 
was  done.  Where  there  is  a  breach  of  an 
agreement  or  the  invasion  of  a  right,  the 
law  infers  some  damage.  Bond  v.  Hilton. 
47  N.  C.  149;  1  Sedgwick  on  Damages 
(8th  Ed.)  §  98.  The  losses  thereafter  re- 
sulting from  the  injury,  at  least  where  they 
flow  from  it  proximately  and  in  continuous 
sequence,  are  considered  in  aggravation  of 
damages.  Hale  on  Damages,  §  32;  Brown  v. 
Manter,  2  Fost  (N.  H.)  468.  The  accrual 
of  the  caus^  of  action  must  therefore,  be 
reckoned  from  the  time  when  the  first  injury 
was  sustained.  This  has  been  expressly  de- 
cided in  this  court  Ridley  v.  Railroad, 
118  N.  C.  996,  24  S.  B.  730,  32  L.  R.  A.  708; 
Parker  v.  Railroad,  119  N.  C.  685,  25  a  B. 
722.  "When  an  injury  Is  permanent  it  is 
what  is  spoken  of  in  the  books  as  'original* 
(that  is,  as  accruing  wholly  when  the  wrong- 
ful act.  was  done),  and  is  distinguished  from 
an  act  which  is  to  be  regarded  as  continuing 
(that  is,  an  injury  that  could  and  should  be 
terminated),  and  is  to  be  compensated  for 
strictly  with  reference  to  the  past  and  upon 
the  theory  that  it  would  be  terminated.*' 
Bizer  v.  Railroad,  70  Iowa,  147,  30  N.  W.  172. 
This  case  is  cited  with  approval,  and  the 
language  above  quoted  adopted  in  Ridley  v. 
Railroad,  supra.  An  injury  committed  is, 
then,  a  permanent  one,  in  the  sense  above 
explained,  when  it  is  done  at  once  by  the 
unlawful  act  or  the  negligent  omission  from 
which  the  loss  results  without  any  repetition 
of  the  act;  there  being  only  one  act  and 
one  damage,  though  the  latter  may  be  com- 
posed of  several  items  or  consist,  for  example, 
in  the  destruction  of  several  different  pieces 
of  property.  The  wrong  produces  one  con- 
tinuous train  of  consequences.  The  loss  is 
all  traceable  back  to  the  single  origin,  and 
in  that  case  the  law  awards  damages  once 
for  all.  Ridley  v.  Railroad,  supra;  Beach  v. 
Railroad,  120  N.  C.  498,  26  S.  B.  703.  •  *^The 
right  to  recover  prospective,  as  well  as  ex- 
isting, damages  in  an  action  depends  usually 
upon  the  answer  to  the  test  question, 
whether  the  whole  injury  results  from  the 
original  tortious  act  or  from  the  wrongful 
continuance  of  the  state  of  facts  produced 
thereby."  Ridley  v.  Railroad,  supra;  citing 
Troy  V.  Railroad,  3  Fost  (N.  H.)  83,  55  Am. 
Dec.  177.  In  the  case  of  a  nuisance  or  a 
continuing  trespass,  from  the  very  nature  of 
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the  act,  the  cause  of  action  must  be  of  itself 
a  contiiiaing  one;  but,  when  there  is  a  single 
wrongful  act,  which  the  law  denominates 
the  injury,  the  continuing  damages  flowing 
from  the  one  wrong  belong  to  the  party 
originally  Injured  and  are  recoverable  in 
one  suit — ^the  cause  of  action  and  damage  are 
an  entirety.  Cook  v.  Redman,  45  Mo.  App. 
397;  Moore  v.  Love,  48  N.  C.  215.  When  a 
cause  of  action  once  accrues,  there  is  a 
right,  as  of  the  time  of  the  accrual,  to  all 
the  direct  and  consequential  damages  which 
will  ever  ensue — that  is,  all  damages  not 
resulting  from  a  continuing  fault  which 
may  be  the  foundation  of  a  new  action  or  of 
successive  actions — and  the  law  will  in  such 
a  case  talie  into  consideration,  not  only 
damage  already  suffered,  but  that  which 
will  naturally  and  probably  be  produced  by 
the  wrongful  act,  subject,  of  course,  to  anoth- 
er rule  as  to  what  prospective  damages  can 
be  recovered  in  actions  of  tort  1  Sutherland 
on  Damages  (3d  Ed.)  |  120;  Beach  v.  Rail- 
road, supra. 

It  has  been  held  that,  where  an  attorney 
brought  a  suit  improperly,  the  cayse  of  action 
arose  at  the  time  the  error  was  committed, 
and  not  at  the  time  the  damage  was  actually 
sustained,  nor  at  the  time  it  developed  and 
became  definite.  Wilcox  v.  Plummer,  4  Pet. 
172,  7  L.  Ed.  821;  Smith  v.  Fox,  6  Hare. 
385;  Howell  v.  Young,  5  Bam.  &  Cres. 
(11  E.  C.  L.)  219.  So  in  Shackelford  ▼. 
Staton,  117  N.  0.  73.  23  S.  B.  101,  this  court 
held  that  a  cause  of  action  arising  against 
a  clerk  of  the  superior  court,  under  the 
statute,  for  failure  to  docket  a  judgment, 
was  complete  when  the  failure  first  occurred, 
but  the  duty  to  docket  was  a  continuing  one 
during  his  term,  and  suit  should  have  been 
brought  within  three  years  after  his  term 
expired,  and,  not  having  been  brought  with- 
in that  time,  it  was  barred,  though  the  ac- 
tual damage  was  not  suffered  by  the  plain- 
tiff until  after  the  bar  of  the  statute  had 
become  effectual.  In  Hocutt  v.  Railroad, 
124  N.  a  219,  32  S.  E.  681,  it  is  suggested 
that  the  cause  of  action  does  not  accrue 
until  there  has  been  an  injury  or  an  actual 
invasion  of  the  right  of  the  plaintiff  and  he 
is  In  a  position  to  recover  his  damages. 
He  must,  at  least,  have  the  ability  to  do 
so,  it  Is  said,  or  otherwise  the  principle  un- 
derlying the  statute  of  limitations,  and,  we 
may  add,  the  assessment  of  damages,  would 
be  subversive  of  common  right.  These  cases 
may  all  be  reconciled,  perhaps,  by  keeping  in 
mind  the  true  legal  definition  of  an  "injury," 
and  by  properly  heeding  the  difference  be- 
tween those  cases  in  which  permanent  dam- 
ages, past  and  prospective,  may  be  assessed 
and  those  in  which  only  damages  already 
accrued  are  awarded,  either  to  the  time  of 
the  trial  or  to  the  time  of  the  verdict  The 
court  in  Wilcox  v.  Plummer,  supra,  draws 
the  line  of  demarcation  between  a  case  where 
there  has  been  an  injury  or  violation  of  a 
legal  right  and  one  where  there  has  been 


consequential  damages  merely,  and  in  that 
connection  refers  to  the  case  of  QillcHi  v. 
Boddington,  1  Car.  &  P.  541  ai  E.  0.  U  463), 
which  is  a  very  instructive  one  and  bears 
some  resemblance,  in  its  general  features,  or 
at  least  in  the  principles  involved,  to  Ridley 
V.  Railroad  and  Hocutt  v.  Railroad,  supra. 
In  the  Gillon  Case  the  plaintiff  owned  a 
remainder  in  fee  in  a  wharf  expectant  on 
an  estate  for  life  in  his  father.  The  defend- 
ants in  1823  dug  soil  out  of  their  dock  near  the 
foundation  of  the  wall  of  the  wharf  in  such 
a  way  that,  by  the  action  of  the  tide,  the 
wall  was  undermined,  and  it  fell  in  1824. 
The  father  died  in  1823,  after  the  digging 
of  the  soil.  The  court  held  that  the  son  had 
a  right  of  action  for  undermining  the  wall 
against  the  defendants,  although  they  bad 
done  no  act  which  contributed  to  its  de- 
struction since  the  death  of  his  father,  at 
which  time  the  plaintiff  came  into  possession 
of  the  freehold  of  the  wharf.  It  will  be 
observed  that  in  the  Gillon  Case  there  was 
a  life  estate  and  a  remainder  in  the  property 
and  an  injury  to  the  inheritance,  but  the 
ground  of  decision  was  that  the  digging  near 
the  plaintiff's  foundation,  which  was  the 
primary  cause  of  the  subsequent  injury, 
was  in  itself  no  violation  of  a  right,  and  that 
by  possibility  the  act  might  have  proved 
harmless,  as  it  would  have  been,  had  the  wall 
never  fallen,  and  this  reason  for  the  dedsion 
is  the  basis  of  the  distinction  between  that 
case  and  Wilcox  v.  Plummer,  as  shown  by 
the  court  in  the  latter  case.  When  the  right 
of  the  party  is  once  violated,  even  in  ever 
so  small  a  degree,  the  injury,  in  the  techni- 
cal acceptation  of  that  term,  at  once  springs 
into  existence  and  the  cause  of  action  is 
complete.  The  recovery  in  such  a  case  will 
embrace  all  damages  resulting  from  the  wrong- 
ful act  The  cause  of  action  and  the 
damage  are  to  be  deemed  inseparable.  This 
principle,  as  we  have  shown,  does  not  apply 
to  a  case  of  a  nuisance  or  trespass,  which 
torts  are  continuing  in  their  nature;  the 
nuisance  of  to-day  being  a  substantive  cause 
of  action,  and  not  the  same  with  the  nui- 
sance of  yesterday,  and  likewise  in  the  case 
of  a  continuing  tre^ass.  Wilcox  v.  Plum- 
mer, supra;  EUer  v.  Railway  (at  this  term) 
52  S.  E.  305.  If  the  trespass  consists  in  one 
single  act  of  wrong,  and  has  not  in  it  the 
element  of  continuance,  the  general  rule  we 
have  stated  will  apply;  for  where  there  is 
the  same  reason,  there  must  be  the  same 
law. 

The  cases  of  Moore  v.  Love.  48  N.  G.  213, 
Shaw  V.  Etheridge,  Id.  300,  and  Jones  v. 
Kramer,  133  N.  O.  446,  45  S.  E.  827,  are  dis^ 
tinguishable  from  our  case.  They  belong 
to  a  class  of  their  own,  and  were  decided 
upon  the  ground  that  the  damage  was  not 
of  a  permanent  character,  as  is  illustrated 
in  the  case  last  dted,  where  the  nuisance 
was  abatable.  They  are  manifestly  not  like 
a  case  where  the  wrongful  act  is  single  and 
the  tort-feasor  has  irrevocably  done  all  that 
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he  can  do,  tfaongh  the  unlawful  act  has  not 
fully  spent  its  force,  but  as  a  self-acting 
agency,  once  put  in  motion,  continues  to 
cause  damage.  The  wrong  Itself  is  an  ac- 
complished fact  which  Its  author  cannot  re- 
call or  stop,  though  Its  consequences  in  the 
way  of  damage  still  go  on.  The  case  Just 
put  is  like  that  we  find  in  Hughes  t.  Newsom, 
86  N.  C.  424,  where  it  was  said  that  the 
wrong  or  default  of  the  sheriff,  when  once 
committed,  was  absolute  and  complete,  and 
gave  an  immediate  eight  to  sue  for  all  dam- 
ages resulting  therefrom. 

Applying  these  general  principles  to  the 
facts  of  our  case,  we  conclude  that  this  is 
an  action  for  "consequential  damage.'*  The 
negligent  construction  of  the  reservoir  did 
not  become  a  technical  wrong,  until  by  its 
natural  operation  it  culminated  in  the  fall 
of  the  wall,  and  the  latter  is  the  gravamen 
of  the  action  and  the  specific  wrong  which 
produced  the  damage,  for  the  recovery  of 
which  the  suit  was  brought  So  long  as  the 
negligence  of  the  city  did  no  injury  to  any 
one  else,  it  was  not  in  a  legal  sense  guilty 
of  any  wrong;  the  maxim  of  the  law,  "So 
use  your  own  as  not  to  injure  others,"  not 
having  been  violated.  The  defective  condi- 
tion of  the  reservoir  wfts  a  menace  to  ad- 
joining property,  against  which  the  owners 
might,  perhaps,  have  had  preventive  relief 
in  equity,  but  no  legal  right  of  another  was 
at  all  infringed  until  by  the  process  of  time, 
and  the  gradual  operation  of  the  primary 
cause,  the  wall  was  undermined  and  fell,  in 
consequence  of  what  the  city  had  before  that 
time  done  or  failed  to  do.  Roberts  v.  Bead, 
16  East,  215.  This  is  what  is  called  in  law 
the  "consequential  damage,"  or,  more  correct- 
ly, the  consequential  injury  resulting  from 
the  faulty  construction  of  the  reservoir,  and 
that  is  the  causa  litis.  Hocutt  v.  Railroad, 
supra.  But  just  as  soon  as  the  wall  fell  on 
the  lot  of  Mrs.  Peoples  and  struck  her  house, 
the  first  injury,  as  said  in  Ridley  v.  Railroad, 
was  sustained,  and  her  cause  of  action  im- 
mediately arose.  Roberts  v.  Read,  supra. 
It  was  not  necessary  that  all  of  the  damage 
should  have  been  done  at  that  particular 
instant  of  time,  in  order  to  constitute  the 
wrong,  for  which  she  might  sue  and  recover 
the  full  damages  resulting  therefrom.  The 
very  moment  the  wall  fell,  and  surely  when 
it  struck  the  end  of  the  house  next  to  it, 
there  was  a  wrong  committed.  It  was  not, 
then,  a  wrong  merely  threatened,  but  one 
which  had  begun  to.be  executed.  The  city 
was  not,  then,  legally  within  its  right,  but 
had  transcended  it  and  was  actually  invading 
the  right  of  another  to  the  peaceful  enjoy- 
ment of  her  property  and  to  the  protection 
of  it  from  injury.  Its  negligence  had  ceased 
to  t>e  innocuous.  It  was  a  tort-feasor  and 
at  once  became  liable  for  all  ensuing  damage 
of  which  the  Injurious  act  was  the  eflScient 
cause.  If  the  injury  developed  in  the  life 
time  of  the  deceased  and  the  damage  follow- 
ed in  unbroken  sequence  as  the  direct  and 
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proximate  result  of  It,  so  that  "the  facts 
constituted  a  continuous  succession  of  events, 
so  linked  together  as  to  make  a  natural 
whole  (Railway  v.  Kellogg,  94  U.  S.  475,  24 
L.  Ed.  256),  without  any  intervening  and 
independent  act  creating  new  damage  or  such 
as  was  not  directly  caused  by  the  original 
wrong,  the  party  to  whom  the  first  injury 
was  done,  and  consequently  the  administra- 
tor in  this  case,  is  entitled  to  recover  all  the 
damage.  The  injury  and  the  damage  are 
one,  and  indivisible.  The  distinction  between 
j  a  single  act  of  injury  and  continuing  acta 
is  clearly  shown  in  Spilman  v.  Navigation 
Ck).,  74  N.  C.  675.  If  the  wrong  started  in 
the  lifetime  of  the  deceased,  we  do  not  see 
how  It  can  be  said  to  have  occurred  after 
her  death.  It  cannot  be  divided  into  parts; 
for  it  is  an  integral  whole  and  so  regarded 
in  law.  Everything  that  proceeds  from  it 
must  have  relation  to  the  time  of  its  com- 
mencement 

In  Powers  v.  Council  Bluffs,  45  Iowa,  652, 
24  Am.  Rep.  7d2,  it  appeared  that  the  city 
had  cut  a  ditch  along  the  side  of  the  plain- 
tiff's lots  and  caused  his  lands  to  be  over- 
flowed, and  it  was  held  that  the  cause  of 
action  was  complete  when  the  unlawful  act 
was  committed,  and  that  all  the  damages 
accruing  from  the  original  wrong  must  be 
included  In  one  action.  The  idea  is  that  the 
force  of  the  negligent  act  is  fully  spent  in 
producing  the  damage,  without  any  additional 
fault  of  the  wrongdoer,  as  is  the  case  where 
be  continues  a  nuisance  or  trespass.  The 
damage  is  susceptible  of  immediate  estima- 
tion; no  lapse  of  time  being  necessary  to 
develop  it  It  can  be  assessed,  as  in  the 
case  of  injury  from  a  permanent  structure, 
once  for  all.  The  court  in  Powers  v.  Council ' 
Bluffs  recognizes  the  distinctions  taken  and 
the  principles  laid  down  by  this  court  in 
Jones  V.  Kramer,  supra,  and  Moore  ▼.  Love, 
supra.  In  our  case,  when  the  wall  of  the 
reservoir  was  undermined  and  fell,  the  wrong 
was  complete,  and  there  is  no  similitude  to 
a  continuing  nuisance  or  trespass  for  which 
successive  actions  will  lie.  As  said  in  Fowle 
▼.  N.  &  N.  Co.,  112  Mass.,  at  page  388,  17 
Am.  Bep.  106:  "As  a  general  rule,  a  new 
action  cannot  be  brought  unless  there  be  a 
new  unlawful  act  and  fresh  damage.  There 
is  no  exception  to  this  rule  in  the  cases  of 
nuisance,  where  damages  after  action  brought 
are  held  not  to  be  recoverable  because  every 
continuance  of  a  nuisance  is  a  new  injury, 
and  not  merely  a  new  damage.  The  case  at 
bar  is  not  to  be  treated  strictly  in  this 
respect  as  an  action  for  an  abatable  nui- 
sance." D.  C.  I.  &  W.  Co.  V.  Middaugh  (Colo. 
Sup.)  21  Pac.  565,  13  Am.  St  Rep.  234.  The 
case  of  Rockland  W.  Co.  v.  Tillson,  69  Me. 
268,  is  a  very  instructive  case  on  this  subject 
It  is  there  said  that  a  second  action  cannot 
be  maintained  for  damages  resulting  from  a 
single  act  as  it  is  complete  and  ended,  and 
it  is  the  damage  only  which  continues  and  \^ 
recoverable  because  it  is  traced  back  to  the 
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original  act;  while  In  the  case  of  a  nui- 
sance it  Is  the  act  which  continues  and  is 
renewed  day  by  day.  In  the  case  at 
bar  there  was  not  and  could  not  be  any  repeti- 
tion of  the  original  wrong  after  Mrs.  Peoples' 
death,  so  as  to  give  her  heir  a  cause  of  action, 
within  the  principle  of  the  case  just  cited; 
nor,  indeed,  was  there  in  fact  any  damage 
after  her  death.  It  had  all  occurred  in  her 
lifetime  or  at  the  very  instant  she  died.  It 
follows  from  what  we  have  said  that  the 
issue  was  improperly  framed. 

The  question  was  not  whether  Mrs.  Peoples 
survived  the  destruction  of  the  property,  but 
whether  the  Injury  was  committed  before  or 
after  her  death,  under  the  principles  which 
w«  have  attempted  to  lay  down  for  the  guid- 
ance of  the  court  In  his  complaint  the 
plaintiff  alleges  that  the  destruction  of  the 
building  and  the  death  of  the  intestate  oc- 
curred at  one  and  the  same  instant  of  time. 
If  this  be  true,  no  part  of  the  injury,  if 
we  may  use  the  expression,  could  have  been 
inflicted  after  her  death,  and  the  title  of  the 
plaintiff's  ward  did  not  accrue  until  his 
mother  died.  Before  that  time  he  had  a 
mere  expectancy.  Unless  the  wrong  was  done 
after  her  death,  or,  what  is  the  same  thing 
in  effect,  unless  it  occurred  after  the  title 
vested  in  the  plaintiff's  ward,  the  latter  sure- 
ly cannot  be  entitled  to  the  fund  in  dispute, 
as  he  was  not  in  a  legal  sense  injured  by 
the  wrong.  The  plaintiff,  in  order  to  make 
good  his  claim,  must  therefore,  show  that 
his  ward  had  already  come  to  his  inheritance 
when  the  wrong  was  committed  and  at  its 
inception  as  it  is  not  divisible.  Otherwise, 
the  mother's  personal  representative  is  en- 
titled to  the  fund  to  be  administered  accord- 
'  ing  to  law ;  for  either  the  one  or  the  other 
must  have  it. 

If  the  application  of  the  foregoing  princi- 
ples will  result  in  apparent  hardship  to  the 
plaintiff's  ward,  we  are  reminded  by  Lord 
Campbell  that  "hard  cases  must  not  make 
bad  law,"  and  "we,  as  judges,  cannot  be 
wiser  [or  more  liberal]  than  the  law."  It 
may  be  that  the  plaintiff  can  yet  show  a 
better  case,  but,  if  he  fails,  it  cannot  be  at- 
tributed to  any  defect  in  the  law,  the  rules 
of  which  are  necessarily  of  general  if  not 
universal  application,  and  not  made  for 
particular  cases. 

There  was  error  in  submitting  the  issue, 
as  it  was  not  sufficient  to  determine  the 
rights  of  the  parties.  Falkner  v.  Pllcher, 
137  N.  C.  449,  49  S.  B.  945.  The  case  was  not 
tried  upon  the  right  theory.  Some  of  the  in- 
structions asked  by  the  defendant  to  be  given 
to  the  jury  might  have  been  correct  and  ger- 
mane, if  the  issue  had  been  properly  framed. 

New  triaL 

CLARK,  C.  J.  (dissenting).  If,  as  the 
complaint  alleges,  the  destruction  of  the 
building  and  the  death  of  the  intestate  oc- 
curred at  one  and  the  same  instant  of  time, 
there  was  no  moment  of  time  during  wliich 


the  right  to  recover  damages  Tested  In  her. 
Hence  no  right  to  an  action  therefor  could 
pass  to  her  personal  representative.  If  the 
same  movement  of  matter  and  at  the  same 
instant  swept  her  and  her  house  out  of  ex- 
istence, it  swept  the  title  to  the  realty  si 
multaneously  into  the  heir.  The  destruction 
being,  therefore,  damage  to  the  realty,  which 
at  that  same  instant  of  time  became  the 
property  of  the  heir,  the  damage  accrued 
to  him.  If  so,  the  charge  of  the  court  was 
correct  when  he  told  the  jury  that,  "if  they 
should  find  from  the  evidence  that  the  fall- 
ing of  the  house  crushed  the  life  out  of  An- 
gellne  Peoples,  then  she  did  not  survive  the 
destruction  of  the  house,  and  they  should 
answer  the  issue  'No.*  '*  When  parent  and 
child  perish  in  the  same  shipwreck,  nothing 
else  appearing,  the  modem  decisions  all  hold 
(ignoring  former  presumptions  based  upon 
strength,  age,  etc.)  that,  it  not  appearing 
that  the  title  vested  for  an  instant  in  the 
child,  the  property  goes  to  the  heir  and  next 
of  kin  of  the  parent  If  the  damage  to  the 
realty  and  the  death  of  the  mother  were 
simultaneous,  by  the  same  reasoning  the 
right  to  recover  damages  is  not  shown  to 
have  vested  in  her  for  an  instant,  and,  the 
realty  at  that  same  instant  devolving  upon 
the  heir,  the  injury  is  done  to  his  realty, 
and  the  compensation  should  go  to  him. 


(140  N.  C.  689) 
FISHBLATB  et  al.  v.    FIDELITY    &    CAS- 
UALTY 00.  OF  NEW  YORK. 

(Supreme  0>art  of  North  Carolina.    March  20, 
1906.) 

1.  Insurance — Representations  bt  Insured 
— Materiauty. 

Under  2  Revisal,  §  4646,  providing  that  all 
statements  in  an  application  for  insurance,  or 
in  the  policy,  shall  be  deemed  representations 
and  not  warranties,  and  no  representation,  un- 
less material  or  fraudulent,  shall  prevent  a 
recovery  on  the  policy,  a  representation  in  an 
application  for  accident  insurance  as  to  the 
physical  condition  of  the  insured  is  material 
where  it  would  naturally  affect  the  judgment 
of  the  insurer  in  accepting  the  risk,  though  the 
injury  for  which  indemnity  is  claimed  is  not 
affected  by  the  matter  referred  to  in  the  repre- 
sentation. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent.  Dig.  Insurance,  §  548.J 

2.  Appeal — HiARMLSss   Error — Instructions. 

In  an  action  on  an  insurance  policy,  error 
in  instructions  as  to  warranties  of  the  health 
of  the  insured  was  harmless  where  the  jury 
found  specially  that  the  insurer  knew  of  the 
mental  and  physical  condition  of  the  insured 
at  the  time  the  policy  was  issued. 

3.  Pleading — Reply — Necessity. 

Under  1  Revisal,  §  485,  requiring  a  reply 
when  the  answer  contains  a  counterclaim,  and 
in  other  cases  authorizing  the  court  in  its 
discretion  to  require  a  reply  to  new  matter  con- 
stituting a  defense,  and  section  503,  providing 
that  the  allegation  of  new  matter  in  an  answer 
not  relating  to  a  counterclaim  is  to  be  deemed 
controverted,  the  court's  ruling,  in  an  action 
on  an  accident  policy,  where  the  answer  set 
up  as  a  defense  false  representations  in  the 
application  of  the  insured,  that  no  reply  was 
necessary  to  raise   the  issue   whether  the   in- 
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Burer's  agent  knew  of  the  Insured's  condition 
at  the  time  of  the  application,  was  not  error. 
4.  Insurance — Repbesentations  bt  Insubisd 

— Notice  to  Agent  of  Insurer. 

Where  the  agent  of  an  insurer  was  fully 
informed  of  the  insured's  physical  a^d  mental 
condition,  a  misrepresentation  in  the  applica- 
tion relating  to  such  condition  does  not  affect 
the  insured's  right  to  recover  under  the  policy, 
notwithstanding  a  provision  in  the  policy  that 
no  •  notice  or  knowledge  of  the  agent,  or  any 
other  person,  shall  be  7i€ld  to  effect  a  waiver 
or  change  in  the  contract  or  any  part  of  it,  in 
the  absence  of  any  allegation  of  actual  fraud 
on  the  part  of  both  the  insured  and  the  agent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent   Dig.   Insurance,   §§   968-974.] 

Appeal  from  Superior  Court,  New  Hanover 
County ;  W.  R.  Allen,  Judge. 

Action  by  S.  H.  Fishblate  and  others  against 
the  Fidelity  &  Casualty  Company  of  New 
York.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

The  plaintiff,  holding  an  accident  policy  in 
the  defendant  company,  which.  In  terms, 
covers  the  injury,  files  his  complaint  alleging 
the  loss  of  an  eye  by  accidental  Injury  re- 
ceived when  crossing  the  streets  in  the  city 
of  Wilmington  on  or  about  February  12,  1904, 
and  offered  evidence  tending  to  show  that 
the  Injury  so  received  resulted  in  inflamma- 
tion of  the  eye  which  necessitated  its  re- 
moval by  surgical  operation ;  that  notice  was 
Siven  and  demand  duly  made  on  the  company 
for  the  amount  due  on  the  policy.  The  de- 
fendant admitted  the  policy  and  the  loss  of 
the  eye  and  demand  duly  made,  but  alleged 
that  the  loss  of  the  eye  resulted  not  from 
accidental  and  external  Injury  but  from  pre- 
existent  disease,  and  further  resisted  re- 
covery on  the  ground  that  the  plaintiff  had 
made  material  misrepresentations,  Inducing 
the  contract,  as  to  his  physical  and  mental 
condition  at  the  time  the  policy  was  applied 
for.  The  plaintiff  replied,  claiming  that  no 
such  misrepresentations  or  concealments  had 
been  made  by  him,  and  further  that  the  de- 
fendant's agent  with  whom  he  dealt  bad  full 
notice  and  knowledge  of  the  plaintiff's  exact 
physical  and  mental  condition  at  the  time  the 
policy  was  taken  out  This  reply  was  not 
formally  drawn  out  and  made  a  part  of  the 
pleadings,  but  an  issue  addressed  to  this 
question  was  submitted,  the  court  stating  that 
in  its  opinion  no  formal  reply  was  required 
in  order  to  raise  the  issue,  but  if  he  decided 
otherwise  he  would  permit  the  plaintiff  to 
amend  the  pleadings  in  this  respect  The 
defendant  excepted.  There  was  testimony 
on  the  part  of  defendant  tending  to  show 
that  some  time  previous  to  taking  out  the 
I>ollcy,  the  plaintiff's  eye  had  been  diseased 
and  the  same  had  thereby  been  weakened  and 
left  with  a  tendency  to  inflame,  and  there 
was  some  evidence  tending  to  show  that  the 
plaintiff  was  not  sound  in  some  other  re- 
spects, having  rheumatic  gout  etc.  There  was 
testimony  from  the  plaintiff  to  show  that  8 
or  10  years  ago  the  plaintiff's  eye  had  be- 
come Inflamed,  causing  ulceration  and  neces- 
sitating a  surgical  operation,  but  that  the  eye 


had  permanently  healed,  and  while  the  sight 
was  somewhat  impaired,  the  eye  was  sound 
and  well,  and  no  longer  gave  any  troable. 
Experts  testified  that  the  eye  was  cured,  but 
the  sight  somewhat  impaired.  There  was 
evidence  also  to  the  effect  that  the  defend- 
ant's agent  at  the  time  the  policy  was  ap- 
plied for  and  taken  out,  was  fully  aware 
of  the  trouble  the  plaintiff  had  had  with  his 
eye  and  its  present  condition,  and  that  he 
was  also  fully  informed  of  the  plaintiff's 
physical  and  mental  condition.  Issues  were 
then  submitted,  and  under  the  charge  of  the 
court  answered *by  the  jury  as  follows:  (1) 
Was  the  plaintiff's  eye  lost  as  a  result  direct- 
ly and  independently  of  all  other  causes  from 
bodily  Injuries  sustained  through  external, 
violent,  and  accidental  means?  Tes.  (2) 
Did  the  plaintiff  warrant  In  the  contract  of 
insurance  that  he  was  In  a  sound  condition 
mentally  and  physically?  Yes.  (3)  If  so, 
was  said*  warranty  false?  No.  (4)  If  so, 
was  it  knowingly  false?  (There  was  no  an- 
swer to  this  issue,  it  not  being  necessary.) 
(5)  Did  the  defendant  have  knowledge  of 
the  mental  and  physical  condition  of  the 
plaintiff  at  the  time  the  policy  was  issued? 
Yes.  (6)  And  it  being  agreed  by  both  plain- 
tiff and  defendant  that  the  amount  of  dam- 
age, if  any,  should  be  $1,700  and  interest, 
and  be  answered  by  the  court,  and  the  court 
so  answered.  Judgment  on  the  verdict  De- 
fendant excepted  and  appealed. 

Meares  ft  Ruark,  for  appellant  John  D. 
Bellamy,  Rountree  ft  Carr,  and  W.  J.  Bel- 
lamy, for  appellee. 

HOKE,  J.  (after 'stating  the  case).  The 
Issues  submitted  and  answered  by  the  jury 
are  determinative  of  the  controversy  in  the 
plaintiff's  favor,  and  we  find  no  error  which 
requires  that  a  new  trial  should  be  awarded. 
In  response  to  the  first  Issue,  the  jury  have 
answered  that  the  plaintiff's  eye  was  de- 
stroyed by  external,  violent,  and  accidental 
means  directly  and  Independently  of  all  other 
causes.  The  verdict  on  the  second  issue  es- 
tablished a  warranty  in  the  contract  of  in- 
surance that  the  plaintiff  was  sound  men- 
tally and  physically  when  the  same  was  made, 
and,  on  the  third  issue,  that  this  warranty 
has  not  been  broken. 

There  is  no  exception  to  the  charge  of  the 
court  on  the  first  and  second  issue.  On  the 
third  issue  the  defendant  excepts  for  that 
the  court  charged  the  jury  among  other  things 
as  follows :  "So  that  it  becomes  material  to 
inquire  under  that  issue  (the  third)  what 
is  meant  by  sound  physically  and  mentally. 
This  does  not  mean  that  a  person  should  be 
perfect  both  in  mind  and  in  body,  but  it  means 
that  he  should  not  be  so  Impaired  in  body  and 
mind  as  to  materially  cause  the  Injury  com- 
plained of.  If  you  find  from  the  evidence 
that  the  condition  of  his  eye  was  such  that 
he  would  ultimately  have  lost  sight  with- 
out the  interference  of  external  and  ac- 
cidental causes,  though  not  at  the  time  he 
did   lose  it  then  he  would  not  be  sound 
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physically  and  mentally  within  the  meaning 
of  the  policy,  although  the  loss  of  the  eye — 
the  loss  of  his  sight— -was  hastened  by  ex- 
ternal means,  and  although  he  would  not 
have  lost  his  sight  at  that  time,  and  on  the 
other  hand,  the  eye  was  sound  within  the 
meaning  of  the  policy  if  he  would  not  have 
lost  his  sight,  but  for  external,  violent,  and 
accidental  means.  I  repeat  that  if  you  find 
from  the  evidence  that  the  condition  of  the 
eye  was  such  that  he  would  ultimately  have 
lost  sight  without  the  interference  of  external 
and  accidental  causes,  though  he  would  not 
have  lost  his  sight  at  the  time  be  did  lose 
it,  then  he  would  not  be  sound  physically  and 
mentally  within  the  meaning  of  the  policy, 
although  the  loss  of  sight  was  hastened  by 
external  means  and  although  he  would  not 
have  lost  Ills  sight  at  the  time  he  did  lose  it, 
and  on  the  other  hand,  the  eye  was  sound 
within  the  meaning  of  the  policy  if  he  would 
not  have  lost  his  sight,  but  fos  external, 
violent,  and  accidental  means.*'  This  charge 
might  be  upheld  on  the  first  issue  and  is  per- 
haps more  favorable  to  the  defendant  on  that 
issue  than  he  could  require.  Freeman  v.  Ac- 
cident Ass'n,  156  Mass.  357,  30  N.  E.  1013,  17 
L.  R.  A.  753;  Fetter  v.  Casualty  Co.,  174 
Mo.  256,  73  S.  W.  582,  61  L.  R.  A.  460,  07 
Am.  St  Rep.  560. 

But  on  the  third  issue  we  are  of  opinion 
that  the  charge  is  not  in  accord  with  the  au- 
thorities. This  issue  involves  the  question  as 
to  whether  the  plaintiff,  in  representing  him- 
self to  be  sound  physically  and  mentally, 
made  a  false  statement  on  a  matter  material 
to  the  contract,  and  the  charge,  as  we  inter- 
pret it,  means  that  to  constitute  the  breach 
of  this  stipulation,  so  far  as  the  eye  is  con- 
cerned, it  must  have  been  affected  with  a 
disease  that  would  in  any  event  have 
destroyed  the  sight,  and  certainly  Involves 
the  proposition  that,  to  become  material,  a 
misrepresentation  must  be  as  to  a  defect 
which  contributes  in  some  way  to  the  loss 
and  damage  for  which  the  indemnity  is 
claimed.  But  in  the  absence  of  some  legis- 
lation, the  term  "material"  In  cases  of  this 
character  is  not  restricted  in  the  way  here 
suggested.  In  16  Am.  &  Eng.  Enc.  933,  it 
is  said  that  "every  fact  untruly  asserted  or 
wrongfully  suppressed  must  be  regarded' as 
material,  if  the  knowledge  or  ignorance  of 
it  would  naturally  influence  the  judgment  of 
the  underwriter  In  making  the  contract  at 
all,  or  in  estimating  the  degree  and  character 
of  the  risk,  or  In  fixing  the  rate  of  premium.** 
To  same  effect  is  Vance  on  Insurance,  284. 
Our  statute  on  this  subject  2  Revisal,  S  4646, 
provides  that  "all  statements  or  descriptions 
in  any  application  for  a  policy  of  insurance, 
or  in  the  policy  itself,  shall  be  deemed  and 
held  representations  and  not  warranties,  nor 
shall  any  representation  unless  material  or 
fraudulent  prevent  a  recovery  on  the  policy." 
This  provision  enters  into  and  becomes  a 
part  of  this  and  every  policy  issued  and  pay- 
able in  this  state,  and,  where  the  term  "war- 


ranty" is  used,  the  statute  operates  and  makes 
the  same  a  representation  and  one  which 
avoids  the  policy  only  In  case  it  Is  false  and 
also  fraudulent  or  material.  It  will  be  noted 
that  our  statute  does  not  undertake  to  define 
or  limit  the  word  "material."  In  several  of 
the  states  the  legislation  is  more  specific  and 
provides  that  a  misrepresentation  only  avoids 
a  policy  when  fraudulent  or  material  to  the 
risk.  Even  if  our  statute  should  be  suscepti- 
ble of  this  construction,  it  certainly  does 
not  go  to  the  extent  indicated  in  the  charge 
that  to  be  material,  the  defect  alleged  must 
in  some  way  have  contributed  to  the  loss  for 
which  Indemnity  is  claimed. 

While  there  was  error  in  the  charge  on 
the  third  issue,  we  are  of  opinion  that  the 
verdict  and  judgment  should  not  be  disturbed 
on  that  account,  for  the  reason  that  the  re- 
sponse of  the  jury  to  the  fifth  issue  establish- 
es the  plaintiff's  right  to  recover— "that  the 
defendant  knew  of  the  mental  and  physical 
condition  of  the  plaintiff  at  the  time  the  poli- 
cy was  issued."  There  Is  no  error  claimed 
in  the  charge  of  the  judge  below  on  this  issue, 
and  the  only  exception  noted  is  that  this  is- 
sue was  not  raised  by  the  pleadings.  We 
agree  with  the  trial  judge  that  no  reply  was 
required  in  order  to  raise  this  issue.  The 
answer  of  the  defendant  setting  up  a  breach 
of  warranty  was  by  way  of  defense  and  not 
as  a  counterclaim.  In  such  case,  the  court 
in  its  discretion,  may  direct  a  reply,  but  this 
is  not  positively  required  by  the  statute.  Re- 
visal, §§  485,  503.  And  in  this  last  section 
it  is  provided:  "But  the  allegation  of  new 
matter  In  the  answer  not  relating  to  a  coun- 
terclaim or  of  new  matter  in  the  reply,  is  to 
be  deemed  controverted  by  the  adverse  party 
as  upon  a  direct  denial  or  avoidance,  as  the 
case  may  require."  The  new  matter  in  the 
answer  being  by  way  of  .defense  and  not  a 
counterclaim,  the  statute  therefore  raised 
the  issue.  If  the  new  matter,  by  way  of 
avoidance,  renders  it  desirable  that  a  reply 
be  made,  the  judge  may  require  one  as  stated. 
If  it  be  under  circumstances  that  take  the 
party  by  surprise,  the  judge  may  and  should 
order  a  continuance,  but  here,  the  issue  be- 
ing raised  by  the  statute,  no  harm  was  done 
as  all  the  witnesses  to  the  transaction  were 
in  court  and  no  surprise  or  undue  advantage 
was  caused  or  suggested. 

The  fifth  issue  was  then  properly  submit- 
ted, and  having  been  answered  in  favor  of 
the  plaintiff,  our  authorities  are  decisive  as 
tp  his  right  to  recover  the  amount  of  the 
policy.  There  was  evidence  to  the  effect 
that  the  agent  of  the  defendant  was  fully  in- 
formed of  the  plaintiff's  physical  and  mental 
condition  both  as  to  the  eye  and  the  other 
unsoundness  suggested.  In  Follette  v.  Ac- 
cident Ass'n,  110'  N.  C.  377.  14  S.  E.  923.  15 
L.  R.  A.  668,  28  Am.  St  Rep.  693,  it  is  held 
that:  "Where  the  local  agent  of  an  insurance 
company  has  actual  knowledge  of  the  falsity 
of  a  statement  made  by  the  insured  in  his  ap- 
plication, and  forwards  the  applicatioa  up- 
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on  which  the  policy  Ib  Issued,  the  knowledge 
of  the  agent  is  the  knowledge  of  the  compa- 
ny, and  the  false  statement  will  not  avoid 
the  contract"  In  Grabbs  t.  Insurance  Co., 
125  N.  G.  389,  84  6.  E.  503,  it  is  held:  "(3) 
The  knowledge  of  the  local  agent  of  an  in- 
surance company  is  in  law  the  knowledge 
of  the  principal.  Conditions  in  a  policy 
working  a  forfeiture  are  matters  of  contract 
and  not  of  limitation,  and  may  be  waived  by 
the  Insurer  and  such  waiver  may  be  pre- 
sumed from  the  acts  of  the  agent  (4)  An 
implied  waiver  is  in  the  nature  of  an  estop- 
pel in  pais  enforcible  by  a  court  of  equity. 
Ad  insurance  company  cannot  be  permitted 
to  knowingly  issue  a  worthless  policy  upon 
a  valuable  consideration."  To  like  effect  is 
Continental  Insurance  Co.  v.  Pearce,  39  Kan. 
396,  18  Pac.  291,  7  Am.  St  Rep.  557;  Deitz 
V.  Insurance  Co.,  31  W.  Va.  851,  8  S.  B.  616, 
13  Am.  St  Rep.  909;  Bawdin  v.  Insurance 
Co.,  L.  R.  2  Q.  B.  Dlv.  534.  And  this  is  gen- 
erally accepted  doctrine,  except  under  cir- 
cumstances involving  an  element  of  fraud  on 
the  company,  on  the  part  of  both  the  appli- 
cant and  the  agent,  as  in  Sprinkle's  Case,  124 
N.  C.  405,  32  S.  E.  734;  and  there  are  no  such 
circumstances  shown  to  exist  here. 

There  was  evidence  that  the  plaintiff  in- 
formed the  agent  that  his  eye  was  cured  and 
that  the  sight  was  not  so  good  as  it  formerly 
was,  but  had  healed  from  the  first  attack; 
and  further  that  the  agent  knew  all  about 
the  eye  and  its  condition.  The  agent  denied 
this,  but  the  Jury  have  determined,  the  matter 
for  the  plaintiff.  There  is  very  little  testi- 
mony of  any  other  unsoundness — ^hardly 
enough  for  a  jury  to  consider.  It  seems  real- 
ly to  have  amounted  to  this,  that  both  the 
agent  and  the  applicant  were  perhaps  mis- 
taken as  to  what  kind  or  degree  of  unsound- 
ness might  have  been  regarded  as  material. 
But  there  was  testimony  to  the  effect  that 
whatever  unsoundness  existed,  the  agent  of 
the  company  was  fully  informed  of  it  and 
there  is  no  evidence  of  any  such  glaring  mis- 
statements as  would  permit  the  inference  of 
actual  fraud  on  the  part  of  either  the  agent 
or  the  plaintiff.  This  being  true,  the  author- 
ities cited  are  conclusive  and  there  is  no  er- 
ror that  requires  a  new  trial.  We  are  not 
inadvertent  to  the  clause  in  the  policy  which 
provides  that  '"no  notice  or  knowledge  of  the 
Agent  or  any  other  person  shall  be  held  to 
effect  a  waiver  or  change  In  this  contract  or 
any  part  of  it  •  •  •  The  effect  of  a 
clause  of  this  kind  has  been  very  much 
discussed  in  the  courts,  and  there  is  high 
authority  for  the  position  that  to  ignore  such 
a  stipulation  would  be  to  place  an  undue 
limitation  on  the  right  of  contract,  and  to 
threaten  the  sanctity  of  written  instruments 
by  breaking  down  the  rule  that  such  con- 
tracts cannot  be  changed  or  varied  by  parol. 
But  we  think  the  great  weight  of  authority, 
certainly  In  the  state  courts,  favors  tho  posi- 


tion that  a  clause  of  this  character  is  Ineffect- 
ive for  the  purpose  designed,  and  that  an  in- 
surance company  shall  not  appoint  an  agent 
use  his  services,  accept  the  results  of  his 
work,  and  repudiate  this  essential  and  in- 
herent feature  of  the  law  of  agency,  that  a 
knowledge  of  the  agent  is  the  knowledge  of 
the  company.  As  stated  in  Stemaman  v. 
Insurance  Co.,  170  N.  Y.  13,  62  N.  B.  763,  57 
L.  R.  A.  318,  88  Am.  St  Rep.  625 :  "While  as 
a  general  rule  parties  have  a  right  to  make 
such  contracts  as  they  see  fit  this  right  is 
restricted  by  legislation,  by  public  policy  and 
by  the  nature  of  things  They  cannot  stipu- 
late that  facts  which  the  law  declares  estab- 
lish a  certain  relation  not  only  do  not  estab- 
lish that  relation,  but  establish  directly  the 
opposite."  See,  also,  Kausal  v.  Insurance  Co.. 
31  Minn.  17,  16  N.  W.  430,  47  Am.  Rep. 
776.  MtnsL  Live  Stock  Co.  v.  Olmstead,  21 
Mich.  246,  4  Am.  Rep.  483;  Stemaman 
V.  Insurance  Co.,  supra ;  Deitz  v.  Insurance 
Co.,  supra. 

The  principle  is  well  stated  by  a  recent 
writer  on  insurance  as  follows:  "Again,  a 
second  incident  of  the  relation  of  principal 
and  agent  is  that  any  information  material 
to  the  transaction,  either  possessed  by  the 
agent  at  the  time  of  the  transaction  or  ac- 
quired by  him  before  its  completion,  is  deem- 
ed to  be  the  knowledge  of  the  principal,  at 
least  so  far  as  that  transaction  is  concerned, 
even  though  in  fact  the  knowledge  is  not 
communicated  to  the  principal  at  all.  It  is 
here  to  be  observed — and  the  importance 
of  the  principle  is  so  great  that  it  cannot  be 
too  strongly  emphasized — that  these  inci- 
dents of  agency  are  created  by  the  law  and 
not  by  the  parties.  The  insurer  is  charged 
with  the  knowledge  acquired  by  his  agent  in 
making  or  negotiating  a  contract  of  insur- 
ance, not  because  he  has  consented  to  be  so 
charged,  nor  because  he  has  authorized  his 
agent  so  to  bind  him,  but  because,  as  a  legal 
consequence  of  the  relation  he  sustains  to 
the  agent  the  latter's  knowledge  is  imputed 
to  him.  It  therefore  follows  that  this  inci- 
dent, created  by  the  law  in  response  to  the 
demands  of  public  policy  irrespective  of 
agreement  cannot  be  destroyed  or  altered 
by  the  agreement  of  the  parties.  The  parties 
cannot,  by  their  contract  contravene  the 
policy  of  the  law  in  this  instance  any  more 
than  the  husband,  by  contract  can  escape 
his  duty  to  support  the  wife,  or  the  carrier 
can  by  contract  exempt  himself  from  liability 
for  his  negligent  failure  to  carry  safely  his 
passenger.  Those  cases  which  ignore  this 
principle  and  regard  these  legal  incidents  as 
powers  conferred  and  subject  to  limitation, 
are  much  to  be  deplored."  Vance,  pp.  304, 
305.  And  this  we  hold  to  be  the  better  doe- 
trine. 

There  is  no  error,  and  the  judgment  below 
is  affirmed. 
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STATE    y.    WHEBLESL 

(Supreme  Court  of  North  Carolina.    March  20, 
1906.) 

1.  Taxation— Double  Taxation. 

There  is  no  constitutional  prohibition 
against  double  taxation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Taxation,  S  104.] 

2.  Same— Labob  on  Highways. 

Laws  1903.  p.  931,  c  551,  as  amended  by 
Laws  1905,  p.  815,  c.  667.  requiring  the  improve- 
ment of  highways  by  labor  of  citizens,  is  not 
objectionable  as  double  taxation. 

3.  Constitutional  Law— Equal  Pbotbction 
OP  Laws— Fedebal  Constitution,  Foub- 
teenth  Amendment. 

Const  U.  S.  Amend.  14,  prohibiting  a  de- 
nial of  equal  protection  of  the  laws,  does  not  re- 
quire equality  in  the  levying  of  taxes  by  the 
state;  the  levy  of  state  taxes  being  a  matter 
solely  within  the  legislative  jurisdiction  of  the 
state. 

[Ed.  Note. — For  cases  in  point,  see  voL  10, 
Cent  Dig.  Constitutional  Law,  S  685.] 

4.  Same— Discrimination. 

Laws  1903,  p.  931,  c.  551,  as  amended  by 
Laws  1905,  p.  815,  c.  667.  requiring  improve- 
ment of  highways  by  citizen  labor  supplemented 
by  a  tax  levied  on  both  town  and  country  property 
is  not  invalid  as  discriminating  in  favor  of  dwell- 
ers of  towns  against  dwellers  in-  the  country ; 
the  dwellers  in  towns  being  required  to  keep 
their  streets  in  condition  at  a  greater  expense 
than  the  value  of  the  statutory  labor  required 
on  the  country  roads. 
6.  Taxation— Poll  Taxes. 

Laws  1903,  p.  931,  c.  551,  as  amended  by 
Laws  1905,  p.  815,  c.  667,  requiring  citizen 
labor  on  country  highways,  does  not  impose  a 
poll  or  capitation  tax  which  Const,  art  5, 
§S  1,  2,  requires  to  be  applied  to  purposes  of 
education  and  the  support  of  the  poor. 
6.  Same— Property  Tax— Time. 

The  time  of  a  citizen  is  not  property  in  the 
sense  that  it  can  be  liable  to  a  property  tax. 

Appeal  from  Superior  Court,  Wake  County; 
Justice,  Judge. 

T.  J.  Wheeler  was  convicted  of  failing  to 
work  on  the  public  roads,  and  he  appeals. 
Affirmed. 

R.  H.  Battle  and  S.  G.  Ryan,  for  appellant 
The  Attorney  General  and  H.  B*  Norris, 
for  the  State. 

CLARK,  C.  J.  The  defendant  appeals  from 
a  conviction  and  sentence  for  failing  to  work 
the  public  roads  of  Wake  county  as  required 
by  chapter  667,  p.  815,  Laws  1905,  amendatory 
of  chapter  551,  p.  931,  Laws  1903.  The  appeal 
rests  upon  the  alleged  unconstitutionality  of 
the  statute.  The  defendant  contends:  (1) 
Time  is  money.  Labor  is  a  man's  property, 
and  therefore  to  exact  his  labor  and  time  to 
work  the  roads  is  to  levy  a  tax  on  property, 
and  such  is  unconstiutional  unless  ad  valorem. 
(2)  that  if  working  the  road  is  a  poll  tax.  the 
act  is  unconstitutional,  because  It  exacts  this 
labor  only  of  "able  bodied  male  persons  be- 
tween the  ages  of  21  and  45"  and  excepts 
"residents  in  incorporated  cities  and  towns 
and  such  as  are  by  law  exempted  or  excused," 
whereas  the  poll  tax  (Const  art  5,  §  1)  is  to 
be  laid  on  "every  male  inhabitant  between  the 
ages  of  21  and  50.*'    (3)  That  the  requirement 


to  work  the  roads  is  not  placed  upon  those  liv- 
ing In  incorporated  towns  and  dties,  and 
therefore  there  is  a  denial  of  tlie  equal  pro- 
tection of  the  laws  required  by  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States.  (4)  That  in  asmuch  as  the 
roads  are  now  worked  partly  by  taxation, 
supplemented  by  labor  exacted  by  the  stat- 
ute, and  the  latter  is  a  property  tax  (a  man's 
labor  being  his  property),  therefore  this  is 
double  taxation. 

These  points  have  been  repeatedly  passed 
upon  adversely  to  the  contentions  of  the  de- 
fendant State  V.  Sharp,  125  N.  C.  628,  »4 
S.  E.  264,  74  Am.  St  Rep.  663,  which  has  been 
cited  and  approved  in  State  v.  Covington, 
125  N.  C.  641,  34  S.  E.  272;  State  v.  Carter, 
129  N.  C.  560,  40  S.  E.  11;  Brooks  v.  Tripp, 
135  N.  C.  161,  47  S.  E.  401;  State  v.  Hollo- 
man,  139  N.  C.  648,  52  S.  E.  408.  But  coun- 
sel ask  us  to  reconsider  them,  and  we  have  giv- 
en the  matter  full  deliberation.  For  nearly 
250  years  the  roads  of  this  state  were  work- 
ed solely  by  the  conscription  of  labor.  It 
may  have  been  inequitable,  but  it  was  never 
thought  by  any  one  to  be  unconstitutional,  nor 
has  the  idea  been  advanced  heretofore  that 
to  work  the  roads  by  labor  was  to  work  them 
by  taxation.  The  validity  of  working  the 
roads  by  labor  is  sustained  in  State  v. 
Halifax,  15  N.  C.  345,  and  has  been  rec- 
ognized in  countless  trials  for  failure  to  work 
the  roads.  Under  this  statute,  Wake  county 
works  its  roads  partly  by  labor  supplemented 
by  funds  raised  by  taxation  and  other  funds 
and  the  work  of  its  convicts.  If  the  exaction 
of  the  labor  of  residents  of  the  locality  is,  as 
counsel  contend,  a  tax  upon  property,  then  we 
simply  have  a  higher  tax,  but  not  double  tax- 
ation. The  tax  does  not  seem  to  be  more 
than  enough  to  keep  the  roads  in  good  order, 
but  if  it  should  so  prove,  the  people  them- 
selves, acting  through  their  elected  represent- 
atives in  the  General  Assembly  and  the  board 
of  county  comissloners,  will  reduce  it  The 
tendency  of  the  times  is  to  require  better 
roads,  which  necessarily  demands  higher 
taxes  for  road  purposes,  which  is  more  than 
offset,  it  is  claimed,  by  the  benefits  derived 
from  better  roads.  But  that  is  a  matter  of 
legislation  and  administration.  The  courts 
cannot  meddle  with  it  Nor  is  there  any  con- 
stitutional prohibition  against  double  tax- 
ation. Commissioners  v.  Tobacco  Co.,  116  N. 
C.  448,  21  S.  B.  423;  Cooley,  Const  LIm.  (7th 
Ed.)  738,  and  cases  there  cited.  It  exists  in 
many  instances  that  will  readily  occur  to  any 
one,  as  the  taxation  of  mortgages  and  indebt- 
edness in  the  hands  of  a  creditor,  and  tax- 
ation at  the  same  time  of  mortgaged  property, 
and  of  the  real  and  personal  property  of  a 
debtor,  without  reduction  by  reason  of  the 
mortgage  or  other  indebtedness;  the  taxation 
of  the  tangible  property  of  a  corporation  and 
also  of  its  capital  stock  and  of  its  franchises, 
and  also  of  the  certificates  of  shares  in  the 
hands  of  the  shareholders.  Sturges  v. 
Carter,  114  U.  S.  511,  5  Sup.  Ot  1014,  29  L. 
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Ed.  240;  CJom'rs  ▼.  Tobacco  Oo.,  supra. 
There  are  many  other  instances,  but  this  is 
a  matter  of  legislation.  Certainly  this  is  not 
double  taxation  any  more  than  taxing  the 
dweller  in  town  to  keep  up  his  streets  (all  of 
which  falls  upon  him),  and  also  laying  a  tax 
on  his  property  to  aid  In  working  the  roads. 

Nor  does  the  fourteenth  amendment  require 
equality  In  levying  taxation  by  the  state,  if 
this  exaction  of  labor  be  taxation.  How  a 
state  shall  levy  its  taxation  is  a  matter  solely 
for  its  Legislature,  subject  to  such  restric- 
tions as  the  state  Constitution  throws  around 
legislative  action.  If,  on  the  other  hand, 
working  the  roads  by  labor  is  a  police  regula- 
tion or  a  public  duty,  certainly  it  Is  not  a 
matter  of  federal  supervision.  Besides,  as 
the  dwellers  in  the  towns  keep  up  their 
streets  at  a  greater  expense  than  the  value  of 
the  statutory  labor  put  on  the  roads,  there  is 
no  discrimination  of  which  the  defendant  can 
complain,  especially  as  the  tax  money  expend- 
ed on  the  roads  to  supplement  the  statutory 
labor  is  levied  on  town  property  as  well  as 
upon  that  in  the  country.  The  requirement 
to  work  the  roads  is  not  a  poll  or  capitation 
tax,  which  is  a  sum  of  money  required  to  be 
paid  by  "every  male  inhabitant  over  21  and 
under  50  years  of  age,"  which  "shall  be 
applied  to  the  purposes  of  education  and  the 
support  of  the  poor."  Const,  art.  5,  §S  1,  2. 
Certainly  "four  days'  work  on  the  public 
roads"  in  one's  own  township  are  not  capable 
of  being  applied  to  education,  or  the  poor 
or  anything  else  except  to  the  roads. 

This  brings  us  to  the  first  ground  urged. 
To  say  that  "time  is  money"  is  a  metaphor. 
It  expresses  merely  the  fact  that  time  is  of 
value,  and  that  the  use  of  a  man's  muscle, 
or  of  his  skill,  or  of  his  mentality,  will  usual- 
ly procure  money  in  exchange.  But  time 
Is  not  money,  nor  Is  labor  property,  in  any 
other  sense  than  that  it  is  usually  of  some 
value,  and  its  proceeds  belong  to  the  Individ- 
ual or  to  the  parent  or  guardian  if  he  Is  a 
minor,  or  to  the  state  if  he  is  a  convict  But 
it  is  not  property  in  the  sense  that  it 
can  be  liable  to  a  property  tax.  As  already 
pointed  out  in  State  v.  Sharp,  125  N.  C.  634, 
34  S.  E.  264,  74  Am.  St  Rep.  663,  the  con- 
scription of  labor  to  work  the  public  roads 
is  not  a  tax  at  all  (Cooley,  supra,  737;  Pleas- 
ant V.  Kost,  29  111.  494),  but  the  exaction  of 
a  public  duty  like  service  upon  a  Jury,  grand 
Jury,  coroner's  inquest,  special  venire,  as  a 
witness,  military  service,  and  the  like,  which 
men  are  required  to  render  either  wholly 
without  compensation,  or,  usually,  with  In- 
adequate pay,  as  the  sovereign  may  require. 
Guilford  v.  Com'rs,  120  N.  C.  26,  27  S.  B. 
94;  State  v.  Hicks.  124  N.  C.  837,  32  S.  B. 
957.  Originally  none  of  these  received  any 
pay  whatever  (State  v.  Massey,  104  N.  O. 
878,  10  S.  E.  608;  the  duration  of  military 
service  only  having  a  time  limit  And  to 
this  day,  witnesses,  above  two,  to  each  ma- 
terial fact,  receive  no  pay  (Revisal    1905,  | 


1300),  and  witnesses  for  the  losing  party  re- 
ceive none  unless  he  is  solvent,  and  talesmen 
summoned  upon  a  special  venire,  unless  chos- 
en on  the  trial  panel  receive  (except  in  a  few 
counties)  no  pay;  which  was  true,  till  re- 
cently, of  witnesses  summoned  before  the 
grand  Jury  in  all  cases  where  "not  a  true 
bill"  is  returned;  and  witnesses  for  the  state 
in  criminal  cases  where  the  convicted  are 
insolvent  receive  only  half  pay.  Even  when 
a  witness  or  a  Juror  receives  a  prescribed 
per  diem,  in  most  cases  it  is  less,  in  many 
cases  far  less,  than  what  his  time  was  worth 
or  he  could  have  earned.  If  the  state  can 
take  his  services  for  less  than  their  value,  it 
is  because  it  has  a  right  to  require  them  as 
a  public  duty,  and  hence  it  can,  as  of  old, 
require  them  to  be  rendered  without  any 
compensation  at  all.  Who  will  say  that  $10 
per  month  is  compensation  for  the  time  of 
a  citizen  sent  to  the  front  in  time  of  war,  or 
to  put  down  riots,  and  for  the  hardships 
and  the  exposures  to  weather,  to  disease,  to 
danger,  and  to  death?  If  the  state  can  exact 
such  services,  it  can  exact  labor  to  improve 
Its  public  roads  for  the  public  benefit  The 
worker  on  the  roads  gets  back  some  benefit 
therefrom.  It  was  a  crude  and  not  very 
accurate  calculation  or  balancing  of  benefits, 
but  was  a  necessity,  perhaps,  in  former  times, 
when  ^currency  was-  scarce  and  difilcult  to 
be  obtained  even  by  taxation.  It  is  still  a 
matter  resting  in  the  legislative  discretion. 
Justices  of  the  peace  and  some  other  officials 
formerly  discharged  the  public  duties  re- 
quired of  them  without  compensation.  In 
the  progress  of  time,  we  have  gradually  com- 
menced payment,  to  a  limited  extent,  for 
most  public  services  exacted  as  a  public  duty. 
Justices  of  the  peace  receive  fees.  Some 
witnesses  and  Jurors  are  paid,  usually  less 
than  the  value  of  their  time,  bu^  many  wit- 
nesses and  special  veniremen  usually  still 
go  unpaid,  and  compulsory  military  service 
is  paid  only  what  the  Legislature  sees  fit 
The  public  duty  of  the  residents  of  any 
locality  to  work  upon  Its  roads  has  been 
reduced  in  Wake  county  by  this  statute  to 
four  days  per  annum,  and  such  service  Is 
supplemented  by  the  work  of  the  force  of 
county  convicts,  by  a  tax  of  12%  cents  upon 
the  $100  worth  of  property  in  the  cities  as 
well  as  In  the  country  to  hire' labor  and  pur- 
chase labor-saving  machinery,  by  the  appro- 
priation of  four  tenths  of  the  net  proceeds 
of  the  dispensary  in  Raleigh,  and  further  by 
a  special  tax  which  any  township  shall  see 
fit  to  vote  for  the  benefit  of  the  roads  therein, 
and  the  four  days'  labor  required  can  be 
commuted  by  the  payment  of  $2.50,  with 
which  the  county  will  hire  labor  instead. 
This  is  a  very  great  advance  upon  the  still 
recent  custom,  which  had  been  in  force  for 
more  than  two  centuries,  of  working  the  roads 
entirely  and  solely  by  labor  called  out  in  the 
discharge  of  the  public  duty  of  the  inhabit- 
ants of  each  locality  to  keep  the  highways 
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in  order.  .  Whenever,  in  the  Judgment  of  the 
people  of  Wake  county,  the  four  days*  labor 
per  annum  still  exacted  should'  be  reduced, 
or  entirely  abolished,  they  can  send  repre- 
sentatives to  the  General  Assembly,  who  can 
doubtless  procure  such  changes  as  the  people 
may  wish  in  the  manner  of  working  their 
public  roads.  As  we  said  at  last  term,  in 
State  V.  Holloman,  139  N.  0.,  at  page  648, 
52  S.  E..  at  page  410:  '*It  Is  for  the  legis- 
lative department  to  prescribe  by  what  meth- 
ods the  roads  shall  be  worked  and  kept  in 
repair — whether  by  labor,  by  taxation  on 
property,  or  by  funds  raised  from  license 
taxes,  or  by  a  mixture  of  two  or  more  of 
those  methods — ^and  this  may  vary  In  dif- 
ferent counties  and  localities  to  meet  the 
wishes  of  the  people  of  each,  and  can  be 
changed  by  subsequent  Legislatures." 

And  there,  after  the  fullest  consideration, 
we  again  leave  the  matter.  If  the  system 
of  working  the  public  roads  in  any  locality 
is  not  satisfactory  to  the  majority  of  its 
people,  relief  or  change  of  metiiod  must  be 
sought  of  the  lawmaking  department 

No  error. 

BROWN  and  WALKER,  JJ^  concur  in 
result. 


(140  N.  C.  606) 

BEASLET  V.  SURLES. 
(Supreme  Court  of  North  Carolina.    March  20, 

looa) 

L  Appeal— Waiveb—Failubb  to  Tender  Is- 
sue. 

Intimation  of  the  court  at  the  close  of 
the  evidence,  after  which  the  Issnes  were 
drawn,  that  It  would  instruct,  as  it  afterwards 
did,  that  there  was  no  evidence  of  warranty, 
relieved  defendant  of  the  duty  of  tendering 
an  issue  on  that  question :  so  that  there  was 
no  waiver  by  .his  not  tendering  the  same,  and  the 
charge  as  given  may  be  reviewed  on  his  ex- 
ception thereto. 
2.  Sale— Warranty— Evidence. 

Evidence  that  at  the  time  of  sale  by  plain- 
tiff to  defendant  of  a  horse  plaintiff,  on  defend- 
ant's saying  that  "she  looked  colicky.'*  said  he 
had  known  her  ever  since  a  colt  and  had  never 
known  her  to  be  sick  a  day,  is  sufficient  to  go 
to  the  jury  on  the  question  of  warranty. 

Appeal  from  Superior  Court,  Johnston 
County;  Justice,  Judge. 

Action  by  Gl.  M.  Beasley  against  D.  H. 
Surles.  Judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 

Plaintiff  brought  suit  against  defendant 
on  account  of  a  note  for  $145  executed  by  de- 
fendant, payable  to  plaintiff;  consideration 
being  the  purchase  of  one  mare.  Defendant 
admitted  the  execution  of  the  note,  and  plead- 
ed, by  way  of  counterclaim  and  set-off,  that 
defendant  warranted  the  horse  to  be  sound 
and  in  good  condition,  when  in  fact  said  horse 
was  not  sound,  etc.  Plaintiff,  after  intro- 
ducing the  note,  rested.  Defendant  was 
Introduced  ard  testified:  "I  went  to  the 
lot  where  the  horse  was.    Plaintiff  brought 


her  out  Her  hips  were  skinned.  I  said, 
'she  looks  colicky.'  He  said  he  had  known 
her  ever  since  a  colt,  and  had  never  known 
her  to  be  sick  a  day  in  her  life.  This  was 
on  Friday.  I  relied  on  his  statement,  and 
bought  her.  Went  back  Monday,  took  her, 
and  gave  note;  had  never  seen  her  before. 
She  lived  three  weeks,  and  died  of  colic. 
Saw  defendant  next  day,  and  he  said  he 
would  do  what  was  right"  Plaintiff  tes- 
tified: "After  some  talk  about  buying  the 
mare,  defendant  asked  me  if  she  was  sound. 
I  said  I  never  had  a  thriftier  horse  since  I 
had  her;  that  Reaves  said  she  had  been  sick 
from  eating  persimmons  when  ESnnls  had  her. 
Told  defendant  when  I  got  her."  There 
was  evidence  in  regard  to  the  condition  of 
the  horse,  etc.,  which  is  immaterial  upon  the 
exceptions  presented  on  the  appeal.  Upon 
the  conclusion  of  the  testimony  his  hdnor 
Intimated  that  he  would  charge  the  jury  that 
in  no  aspect  of  the  case  was  there  any  evi- 
dence to  be  considered  by  the  jury  of  warran- 
ty of  the  horse  by  plaintiff  at  the  time  of 
the  sale  or  prior  thereto.  The  following  Is- 
sues were  thereupon  drawn  and  tendered  by 
defendant :  "(1)  Was  the  horse  sold  by  plain- 
tiff to  defendant  unsound  at  the  time  of  the 
sale?  Yes.  (2)  Did  the  plaintiff  represent 
the  horse  to  be  sound?  Tes.  (3)  Did  he  at 
the  time  know,  or  have  good  reason  to  believe, 
that  the  horse  was  not  sound?  No.  (4)  How 
much  damage  is  defendant  entitled  to  recover 
for  the  unsoundness  of  said  mare?  Nothing.*' 
Judgment  for  plaintiff.  Exertion  and  appeal 
by  defendant 

Pou  &  Brooks  and  W.  A.  Stewart  for  ap- 
pellant Wellons  &  Morgan  and  Murray 
Allen,  for  appellee. 

CONNOR,  J.  (after  stating  the  case).  De- 
fendant by  way  of  a  counter  claim,  alleged 
a  warranty  and  breach  thereof  and  deceit 
At  the  close  of  the  evidence,  his  honor  hav- 
ing Intimated  that  he  would  Instruct  the 
jury,  which  he  afterwards  did,  that  there 
was  no  evidence  of  warranty,  defendant's 
counsel  did  not  tender  an  issue  upon  that 
question.  Among  the  exceptions  to  the 
charge  are  the  following:  "(1)  That  his  hon- 
or erred  in  refusing  to  submit  to  the  Jury  an 
issue  as  to  whether  the  plaintiff  warranted 
the  mare  to  the  defendant  In  making  the 
sale.  (2)  That  his  honor  erred  In  holding  at 
the  conclusion  of  the  testimony  in  the  case 
that  there  was  no  evidence  of  a  warranty 
to  be  submitted  to  the  jury.  (3)  That  his 
honor  erred  In  charging  the  jury  that  there 
was  no  evidence  of  a  warranty  of  the 'mare 
at  the  time  of  the  sale  by  the  plaintiff  to  the 
defendant  (4)  That  his  honor  erred  in  fall- 
ing to  leave  the  question  of  warranty,  with 
proper  Instructions  as  to  the  law,  to  the  jnry 
to  find  the  facts  as  to  whether  the  plaintiff 
intended  to  and  did  warrant  the  mare  to  the 
defendant  at  the  time  of  the  contra^^** 
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Plaintiff  insists  that  the  defendant,  having 
failed  to  tender  an  issue  in  regard  to  the 
warranty,  may  not  now  urge  his  honor's  fail- 
ure in  that  respect  as  error.  While  it  does 
not  very  clearly  appear  in  the  record,  it  was 
stated  on  the  argument,  and  is  in  accordance 
with  what  we  know  to  be  the  practice,  that 
the  Issues  were  drawn  at  the  conclusion  of 
the  testimony.  Revisal  1905,  §  548,  contem- 
plates that  the  Issues  shall  be  drawn  before 
the  introduction  of  testimony.  A  custom 
has  grown  up  in  the  courts  of  drawing  the 
issues  after  the  conclusion  of  the  evidence. 
The  plaintilTs  contention,  that  the  failure 
on  the  part  of  the  defendant  to  tender  an 
issue  and  except  to  his  honor's  refusal  is  the 
orderly  procedure,  is  sustained  by  the  au- 
thorities cited  in  his  brief.  We  think,  how- 
ever, that  his  honor,  having  intimated  that 
he  would  charge  the  jury  that  there  was  no 
evidence  to  sustain  the  allegation  of  the  war- 
ranty, relieved  the  defendant  of  the  duty 
of  tendering  an  issue  upon  that  question. 
While  it  would  have  been  Entirely  regular 
for  him  to  have  done  so,  we  can  see  no  rea- 
son why  he  may  not  present  the  exertion 
to  the  charge  as  given  by  his  honor.  We  can 
well  understand  how  counsel  would  hesitate 
to  tender  the  issue  in  the  light  of  the  Judge's 
declaration  that  he  would  charge  the  jury 
that  there  was  no  evidence  to  sustain  it  It 
is  evident  from  the  case  on  appeal  that  his 
honor  did  not  understand  that  the  defendant 
had  waived  the  question;  the  exceptions 
being  found  in  the  case  on  appeal  as  settled 
by  him.  If  the  order  in  which  the  issues 
should  have  been  tendered,  as  provided  by 
the  Code,  had  been  followed,  the  defendant 
would  have  tendered  his  issues  and  his  honor 
have  ruled  upon  them,  to  which  exception 
could  have  been  noted.  While  we  have  no 
disposition  to  disregard,  or  in  any  manner 
weaken,  the  force  of  the  rules  of  procedure 
which  have  been  found  conducive  to  the 
orderly  administration  of  justice,  we  do  not 
think  they  should  be  so  construed  as  to  un- 
reasonably deprive  parties  of  the  right  to 
present  their  controversies  to  this  court  Up- 
on examination  of  the  case  on  appeal,  we 
think  that  the  defendant's  exception  is  taken 
In  proper  time.  The  plaintiff,  however,  in- 
sists that  his  honor's  ruling  is  correct  It 
is  often  difficult  to  say  whether  or  not  lan- 
guage used  in  connection  with  the  sale  of 
personal   property   constitutes  a   warranty. 

In  Horton  v.  Green,  66  N.  C.  596,  an  in- 
struction that  the  Jury  were  to  consider  the 
testimony  in  the  light  of  the  language  used, 
the  spirit  in  which  the  parties  met  and  all 
of  the  other  circumstances,  and  to  say  there- 
from whether  it  was  the  seller's  intention 
to  indemnify  the  buyer  from  all  damage  which 
might  arise  from  unsoundness  of  the  prop- 
erty, was  correct  In  Baum  v.  Stevens,  24 
N.  C.  411,  Ruffin,  C.  J.,  says:  "It  is  certain 
that  warrant  Is  not  an  indispensable  term 
In  contracts  respecting  personalty,  as  It  is 


In  conveyances  of  freehold.  It  is  also  true 
that  a  representation  simply  of  soundness 
does  not  impart  absolutely  a  stipulation  of  • 
the  existence  of  that  quality.  But  the  repre- 
sentation may  be  made  In  such  terms  and 
under  such  circumstances  as  to  denote  that 
it  was  not  intended  merely  as  a  repres^ita- 
tion,  but  that  it  entered  into  the  bargain  it- 
self. •  •  •  The  evidence  may  consist 
of  everything  which  tends  to  establish  that 
the  vendor  meant  to  convey  the  impression 
that  he  was  binding  himself  for  the  sound- 
ness of  the  article,  and  that  the  vendee  relied 
on  what  was  passing  as  a  stipulation.  Among 
these  circumstances  would,  of  course,  be  the 
understanding  at  the  time  of  the  bystanders, 
who  witnessed  the  transaction,  and  the  facts 
on  which  the  impressions  of  those  persons 
were  founded."  After  further  discussion, 
he  concludes:  "These,  we  think,  were  all 
matters  properly  belonging  to  the  jury,  to 
whom  they  should  have  been  submitted,  with 
instructions  that,  .if  they  collected,  the  de- 
fendant did  not  mean  merely  to  express  an 
opinion,  but  to  assert  positively  that  the  ne- 
gro'was  sound,  and  that  bidders  should,  upon 
the  faith  of  that  assertion,  bid  for  the  negro 
as  sound,  then  it  would  amount  to  a  war- 
ranty; otherwise  not"  In  McKlnnon  v.  Mc- 
intosh, 98  N.  C.  89,  3  S.  E.  840,  Davis,  J., 
says:  "If  the  vendor  represents  an  article 
as  possessing  a  value  which  upon  proof  it 
does  not  possess,  he  is  liable  as  on  warranty, 
express  or  implied,  although  he  may  not 
have  known  such  an  affirmation  to  be  false, 
if  such  representation  was  intended,  not  as  a 
mere  expression  of  opinion,  but  the  positive 
assertion  of  a  fact  upon  which  the  purchaser 
acts;   and  this  is  a  question  for  the  jury." 

In  the  light  of  these  authorities,  we  are 
of  tl^e  opinion  that  his  honor  should  have 
submitted  the  question  to  the  jury  as  to  the 
intent  with  which  the  words  were  used  by 
the  plaintiff  and  understood  by  the  defend- 
ant with  proper  Instructions  as  to  what  con- 
stitutes a  warranty. 

For  the  error  in  refusing  to  submit  the  ques- 
tion to  the  jury,  there  must  be  a  new  trial. 


(140  N.  C.  650) 
HUGHES  et  al.  v.  KNOTT  et  aL 
(Supreme  Ourt  of  North  Carolina.    March  20. 
1906.) 

Sales— Oontbact—Pebfobmancb— Breach. 

Where  defendants  agreed  to  deliver  certain 
tobacco  on  July  Ist  and  plaintiffs  agreed  to  re- 
ceive and  pay  for  it  on  that  day,  plaintiffs  could 
not  subsequently  recover  the  tobacco  without 
a  showing  that  they  were  ready  and  able  to 
take  and  pay  for  the  same  on  July  1st,  by 
showing  that  if  they  had  been,  defendants  would 
not  have  been  able  to  deliver  it  on  that  day. 

Appeal  from  Superior  CJourt,  Wake  County; 
CV)oke,  Judge. 

Action  by  W.  T.  Hughes  and  another  a- 
gainst  R.  H.  Knott  and  another.  Prom  a 
judgment  in  favor  of  defendants,  plaintiffs 
appeal.    Affirmed. 
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Wm.  H.  Ruffln,  for  appellants.  Pou  ft 
Fuller  and  B.  M.  Gatling  for  appellees. 

OLARK,  CX  J.  The  defendants  agreed  to  de- 
liver a  certain  quantity  of  tobacco  f .  o.  b. 
cars  in  Raleigh  on  1st  July  to  the  plaintiffs 
who  agreed  to  receive  and  pay  for  It  at 
that  time.  It  appears  from  the  verdict  and 
admissions  that  neither  party  was  ready  to 
comply  on  that  day,  that  both  were  able  to 
comply  on  4th  July,  when  the  plaintiffs 
made  a  demand  which  was  refused,  and  that 
there  was  no  extension  of  time.  On  6th  July 
the  plaintiffs  began  this  action  to  recover  the 
tobacco.  It  was  held  when  this  case  was 
here  before,  Hughes  v.  Knott,  138  N.  O.  109, 
50  S.  E.  588,  "neither  parly  can  demand  per- 
formance by  the  other  without  alleging  and 
proving  his  own  readiness  to  perform  his 
part  of  the  agreement"  at  the  specified  time 
and  place.  If  the  defendants  had  sued  the 
plaintiffs  for  failing  to  take  and  pay  for  the 
tobacco  on  Ist  July  the  latter  could  have 
set  up  as  a  defense  that  these  defendants 
were  not  able  and  ready  to  deliver  the  to- 
bacco on  that  day.  Indeed  the  burden  would 
be  on  them  to  prove  such  condition  preced- 
ent But  the  plaintiffs,  who  are  suing  for 
the  possession  of  the  tobacco,  cannot  dis- 
pense with  the  prerequisite  of  showing  that 
they  were  .ready  and  able  to  take  and  pay 
for  the  tobacco  on  1st  July  by  showing  that 
if  they  had  been,  the  defendants  were  not 
able  to  deliver  on  that  day.  Both  having 
broken  the  contract,  neither  can  sue  the 
other  for  Its  breach.  Ducker  v.  Cochrane, 
92  N.  C.  597. 

The  whole  matter  was  so  fully  discussed 
on  the  former  appeal,  and  the  principle  so 
clearly  stated  that  the  plaintiffs  could  not  re- 
cover without  showing  that  they  were  ready 
and  willing  to  comply  with  the  contract  on  Ist 
July,  unless  an  extension  of  time  was  shown, 
that  further  discussion  now  would  be  "vain 
repetition." 

No  error. 


(140  N.  C.  674,  581) 

A.   F.   JOHNSON   &   SON  v.  ATLANTIC 
COAST  LINE  R.  00. 

(Supreme  Court  of  North  Carolina.    March  20, 
1906.) 

1.  RAiLBOADS—OpiSBATioN—FiRBd— Evidence. 

In  an  action  againRt  a  railroad  company 
for  setting  fire  to  plaintiflTs  factory  by  sparks 
from  an  engine,  testimony  that  witness  rode 
on  what  he  thought  was  the  same  train  on  the 
following  day,  and  when  it  stopped  at  a  sta- 
tion a  car  load  of  cotton  seed  hulls  attached  to 
the  train  was  on  fire,  but  not  stating  that  the 
engine  emitted  sparks  or  set  fire  to  the  hulls, 
was  not  admissible. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  §§  1719-1723.] 

2.  Afpeai/— Habmless  Ebbob— Admission  of 
bvidenob. 

Where  it  is  impossible  for  the  Supreme 
Court  to  see  what  weight  the  jury  attached  to 
evidence  improperly  admitted,  it  will  grant  a 
new  trial. 


3.  Railboads  —  Ofebations  ^  Fibes  —  Bvi- 

DENGE. 

Evidence  that  sparks  came  from  the  engine 
on  the  day  after  plaintiff  alleged  the  train  had 
set  fire  to  his  factory  was  admissible  in  an  ac- 
tion therefor. 

[Ed.  Note.— For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  §§  1719-1723.] 

4.  Evidence— JuDiciAi.  Notice— Geogbaphi- 
OAL  Facts. 

The  court  may  take  notice  of  the  distance 
between  station  towns  on  a  certain  railroad. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20. 
Cent.  Dig.  Evidence,  §  14.] 

5.  Witnesses  —  Impeachment— Coicfetenct 
OP  Evidence. 

Where,  in  an  action  against  a  railroad 
company  for  setting  fire  to  plaintifTs  factory, 
the  evidence  was  circumstantial,  and  witnesses 
had  testified  to  various  facts  introduced  for 
the  purpose  of  excluding  the  suggestion  that  the 
fire  was  caused  by  sparks  from  the  engine,  it 
was  proper  to  impeach  him  by  asking  him  if 
he  had  not  stated  that  the  fire  was  caused  by 
sparks  from  the  engine  and  to  prove  that  he 
made  such  statements. 

[Ed.  Note. — For  cases  in  point  see  vol.  50, 
Cent.  Dig.  Witnesses,  §  1247.J 

6.  Damages— INJUBT  to  Pbopebtt— Pbospeo- 
TIVK   Pbofits. 

In  an  action  against  a  railroad  company 
for  damages  for  burning  plaintiff's  factory, 
plaintiff  was  entitled  to  recover  definite  prospec- 
tive profits,  and  might  give  evidence  of  contracts 
calling  for  a  certain  output  at  certain  profit. 

[Ed.  Note. — For  cases  in  point  see  vol.  15, 
Cent  Dig.  Damages,  §§  72-88.] 

Appeal  from  Superior  Court,  Sampson 
County;   W.   R.   Allen,  Judge. 

Action  by  A.  F.  Johnson  &  Son  against 
the  Atlantic  Coast  Line 'Railroad  Company. 
Judgment  for  plaintiff,  and  both  parties 
appeal.    Reversed. 

Civil  action  for  the  recovery  of  damages 
for  the  alleged  negligent  burning  by  de- 
fendant corporation  of  building  used  by 
plaintiffs  A.  F.  Johnson  &  Son  for  the  manu- 
facture of  crates,  baskets,  etc.  Plaintiffs  set 
forth  in  their  complaint  that  "they  had 
accumulated  upon  said  premises  valuable 
forms,  tools,  fixtures,  ofllce  supplies,  furni- 
ture, etc.;  also  large  quantities  of  crates, 
baskets,  etc.,  already  manufactured;  large 
quantities  of  crates,  baskets,  etc.,  in  course 
of  manufacture;  and  large  quantities  of  raw 
material  for  the  manufacture  and  completion 
of  others  crates  and  baskets.  And  plaintiffs 
further  allege  that,  at  said  time,  they  had 
contracted  and  agreed  to  furnish  to  various 
persons,  firms  and  corporations,  an  output 
of  75,000  completed  crates  from  their  said 
factory,  upon  which  they  would  have  real- 
ized a  reasonable  profit  of  $3,500,  but  for 
the  loss  and  destruction  of  the  aforesaid 
property  by  fire,"  etc.  Defendant,  not  hav- 
ing sufiicient  knowledge  or  information  to 
form  a  belief,  denied  this  allegation.  The 
plaintiffs,  upon  the  issue  in  regard  to  dam- 
ages, offered  to  show  that  they  had  a  con- 
tract with  the  East  Carolina  Fruit  Packing 
Company  to  deliver  75,000  berry  crates  at 
a  fixed  profit  of  $3,500;  that  they  had  ac- 
cumulated the  material  to  complete  this 
contract,  and  had  the  same  on  hand  on  2iov- 
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ember  29,  1904,  when  they  were  burned  out; 
that  it  was  impossible  to  replace  this  material 
in  any  of  the  markets  of  the  country  and 
they  lost  the  year's  work;  their  laborers 
and  servants  were,  for  a  long  time,  idle 
upon  their  hands,  al  heavy  expense.  This 
testimony  was,  upon  defendants  objection, 
excluded.  Plaintiffs  excepted,  and  assigned 
as  error  upon  the  issue  in  regard  to  damages 
the    rejection    of    the   proposed    testimony. 

Grady  &  Graham,  for  plantiflf.  Junius 
Davis  and  Stevens,  Beasley  &  Weeka^  for 
defendant 

Plaintiffs'  Appeal. 

CONNOR,  J.  (after  stating  the  facts). 
His  honor,  we  presume,  was  of  the  opinion 
that  the  anticipated  profits  to  be  derived 
from  completing  the  contract  made  by  plain- 
tiffs with  the  tmXt  packing  company  for 
the  manufacture  and  delivery  of  the  crates 
were  too  speculative  and  conjectural  to  form 
the  basis  of  a  claim  for  damages.  While 
this  court  has  uniformly  adhered  to  the 
rule  in  Hadley  v.  Baxendale  prescribing  the 
measure  of  damages  recoverable  for  breach 
of  contracts,  we  find  no  decision  contro- 
verting the  proposition,  held  by  other  courts 
and  laid  down  by  many  text-writers,  that 
in  actions  founded  upon  a  pure  tort  a  dif- 
ferent rule  prevails.  Mr.  Sutherland,  after 
discussing  many  decided  cases,  says:  "The 
correct  doctrine,  as  we  conceive,  is  that  if 
the  act  or  neglect  complained  of  was  wrong- 
ful, and  the  injury  sustained  resulted  In  the 
natural  order  of  cause  and  effect,  the  person 
injured  thereby  is  entitled  to  recover.  There 
need  not  be  in  the  mind  of  the  individual 
whose  act  or  omission  has  wrought  the 
injury  the  least  contemplation  of  the  prob- 
able consequences  of  his  conduct;  he  is  re- 
sponsible therefor  because  the  result  proxi- 
mately follows  his  wrongful  act  or  non- 
action." 1  Damages,  16.  "A  tort-feasor  is 
liable  for  all  injuries  resulting  directly 
from  his  wrongful  act,  whether  they  could  or 
could  not  have  been  seen  by  him.  •  •  •  The 
real  question  in  these  cases  is,  did  the  wrong- 
ful conduct  produce  the  injury  complained 
of?  and  not,  whether  the  party  committing 
the  act  could  have  anticipated  the  result" 
Hale  on  Damages,  36;  8  Am.  &  Ekig.  Enc 
625. 

Sledge  T.  Reid,  73  N.  G.  440,  was  an  ac- 
tion of  trover,  for  the  wrongful  taking  of 
plaintiff's  mule.  Bynum,  J.,  said:  ''Conse- 
quential damages  to  be  recovered  in  an 
action  of  tort  must  be  the  proximate  con- 
sequence of  the  act  complained  of,  and  not 
the  secondary  result  thereof.'*  The  court  in 
Welch  V.  Piercy,  29  N.  C.  365,  thus  states 
the  same  doctrine:  "Every  man,  in  law,  is 
presumed  to  intend  any  consequences,  which 
naturally  flow  from  an  unlawful  act,  and 
is  answerable  to  private  individuals  for  any 
injury  so  sustained."  Whatever  distinctions 
may  be  recognized  between  actions  founded 


upon  tort,  pure  and  simple,  and  those  in 
which  the  cause  of  action  is  tort  growing 
out  of  a  breach  of  contractual  duty,  such 
as  actions  by  passengers  for  wrongful  ejec- 
tion, shippers  for  failure  to  deliver  freight, 
or  parties  In  interest  for  failure  to  deliver 
telegrams,  it  is  well  settled  that  when  the 
cause  of  action  is  based  upon  a  wrongful 
Invasion  of  plaintiff's  rights  of  person  or 
property,  he  may  recover  all  such  damages^ 
either  direct  or  consequential,  as  flow  natur- 
ally and  proximately  from  the  trespass. 
When  the  action  is  for  breach  of  contract, 
the  damages  recoverable  are  such  as  natur- 
ally flow  from  the  breach  and  such  special 
or  consequential  damages  as  are  reasonably 
presumed  to  have  been  with  the  contempla- 
tion of  the  parties  at  the  time  they  made 
the  contract  as  the  probable  result  of  a 
breach  of  it  In  ascertaining  what  damages 
come  within  the  rule,  it  is  proper  to  ex- 
amine, not  only  the  terms  of  the  contract, 
the  subject-niatter,  etc.,  but  also  to  inquire 
whether  such  circumstances  or  conditions 
as  produced  special  damages  were  communi- 
cated to  the  defendant.  We  apprehend  that 
the  same  rule  prevails  when  an  action  in 
the  nature  of  tort  is  brought  for  the  breach 
of  a  duty  arising  out  of  contract.  Williams 
V.  Telegraph  Co.,  136  N.  C.  82,  48  S.  B.  559; 
Dayvis  v.  Telegraph  Co.,  139  N.  C.  79,  51 
S.  B.  898.  In  Lee  v.  Railroad  (N.  C.)  48 
S.  B.  809,  it  Is  said:  "It  is  immaterial 
whether  we  treat  the  cause  of  action  as  for 
a  breach  of  contract,  or  for  a  negligent  omis- 
sion to  perform  a  public  duty  arising  out 
of  contract"  We  were  then  considering 
the  measure  of  damages  for  failure  to  de- 
liver freight.  When  a  party  commits  a 
trespass,  he  must  be  held  to  contemplate  all 
the  damages  which  may  legitimately  follow 
from  his  illegal  act  In  Brown  v.  Chicago, 
etc..  Railroad  Co.,  54  Wis.  354,  11  N.  W.  361, 
41  Am.  Rep.  41,  it  is  said:  "The  general 
rule  is  that  the  party  who  commits  a  tres- 
pass or  other  wrongful  act  is  liable  for  all 
the  direct  Injury  resulting  from  such  act, 
although  such  resulting  injury  could  not 
have  been  contemplated  as  the  result  of  the 
act  done."  Judge  Christiancy  in  Allison  v. 
Chandler,  11  Mich.,  at  page  561,  says:  "It  is 
urged  by  counsel  for  the  defendant  that 
damages  for  the  loss  of  profits  ought  not 
to  be  allowed,  because  they  could  not  have 
been  within  the  contemplation  of  the  de- 
fendant Whether,  as  a  matter  of  fact,  this 
is  likely  to  have  been  true,  we  do  not  deem 
it  important  to  enquire.  It  is  wholly  im- 
material whether  the  defendant  in  commit- 
ting the  trespass  actually  contemplated  this, 
or  any  other  species  of  damage,  to  the  plain- 
tiff. It  is  a  consideration  which  is  confined 
entirely  to  cases  of  contracts,  when  the 
question  is,  what  was  the  extent  of  the 
obligation  in  this  respect,  which  both  par- 
ties understood  to  be  created  by  the  con- 
tract But  when  a  party  commits  a  tres- 
pass he  must  be  held  to  contemplate  all 
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the  damages  which  may  legitimately  flow 
from  his  illegal  act"  Stevens  t.  Dudley, 
56  Vt  158. 

We  are  thus  brought  to  a  consideration  of 
the  question  whether  the  proposed  testimony 
was  competent  to  be  considered  by  the  Jury  in 
assessing  plaintiffs'  damages.  "It  was  at 
one  time  laid  down  as  a  general  rule  that 
damages  could  not  be  recoyered  for  the  loss  of 
profits.  It  was  thought  that  profits  were  in 
their  nature  too  uncertain  to  be  considered." 
Hale  on  Dam.  72.  The  rule  is  subject,  bow- 
ever,  to  the  modification  that  if  the  profits 
lost  by  defendant's  tortious  conduct,  proxi- 
mately and  naturally  flow  from  his  act  and 
are  sufficiently  definite  and  certain,  they  may 
be  recovered  or  at  least  evidence  in  respect 
to  them  may  be  heard  and  considered  by  the 
Jury  in  fixing  such  damages  as  will  compen- 
sate plaintiff."  Profits  which  would  certainly 
have  been  realized,  but  for  the  defendant's 
fault,  are  recoverable;  those  which  are  spec- 
ulative and  contingent  are  not"  Id.  Judge 
Ghristiancy  in  Allison  v.  Chandler,  supra, 
says:  "But  whatever  may  be  the  rule  in  ac- 
tions upon  contract,  we  think  a  more  liberal 
rule,  in  regard  to  profits  lost,  should  prevail 
in  actions  purely  of  tort  (excepting,  perhaps, 
the  action  of  trover).  Not  that  they  should 
be  allowed  in  all  cases  without  distinction; 
for  there  are  some  cases  where  they  might  in 
their  nature  be  too  entirely  remote,  specula- 
tive or  contingent  to  form  any  reliable  basis 
for  a  probable  opinion  •  •  •,  But  general- 
ly, in  an  action  purely  of  tort,  when  the  amount 
of  profits  lost  by  the  injury  can  be  shown 
with  reasonable  certainty,  we  think  they  are 
not  only  admissible  in  evidence,  but  that  they 
constitute,  thus  far,  a  safe  measure  of  dam- 
ages." Sutherland,  vol.  1,  f  70,  says:  "If  a 
regular  and  established  business  is  wrong- 
fully interrupted,  the  damage  thereto  can  be 
shown  by  proving  the  usual  profits  for  a  rea- 
sonable time  anterior  to  the  wrong  complain- 
ed of.  Schile  V.  Brokahus,  80  N.  Y.  614; 
French  v.  Lumber  Co.,  145  Mass.  261,  14  N.  E. 
118.  In  Jackson  v.  Stanfield«  187  Ind.  592,  36 
N.  E.  845,  37  N.  B.  14.  28  L.  R.  A.  588,  it  is 
held  that  evidence  is  admissible  showing  an- 
ticipated profits,  not  remote  or  speculative, 
not  as  the  measure  of  damages,  but  to  aid  the 
Jury  in  estimating  the  extent  of  the  injury 
sustained."  Fibre  Co.  v.  Electric  Co.,  95  Me. 
818,  49  Atl.  1095;  Gwaltney  v.  Timber  Co., 
116  N.  C.  579,  20  S.  B.  465 ;  Jones  v.  Call.  96 
N.  C.  837,  2  S.  B.  647,  60  Am.  Rep.  4ia 
Willis  V.  Branch,  94  N.  C.  142,  was  an  action 
for  a  trespass  upon  a  public  hall  leased  by 
plaintiff  and  removing  an  oil  tank  used  for 
lighting.  Plaintiff  claimed  as  special  damage 
loss  of  profits  on  contracts  made  with  theat- 
rical companies.  This  court  said:  "If  plain- 
tiff had  existing  engagements  for  theatrical 
entertainments,  that  were  disappointed  by 
the  injury,  damages  sustained  on  that  account 
might  be  embraced,  but  not  for  such  as  he 
might  probably  have  had."  Mr.  Sutherland 
quotes  with  approval  the  language  used  by 


the  court  in  Allison  ▼.  Chandler,  supra: 
"When,  from  the  nature  of  the  case,  the 
amount  of  damages  cannot  be  estimated  with 
certainty,  or  only  a  part  of  them  can  be  so 
estimated,  there  is  no  objection  to  placing  be- 
fore the  Jury  all  tlie  facts  and  circumstances 
of  the  case  having  any  tendency  to  show  dam- 
ages, or  their  probable  amount,  so  as  to  ena- 
ble them  to  make  the  most  intelligible  and 
probable  estimate  which  the  nature  of  the 
case  will  permit  This  should,  of  course,  be 
done  with  such  instructions  and  advice  from 
the  court  as  the  circumstances  of  the  case 
may  require,  or  as  may  tend  to  prevent  the 
allowance  of  such  damages  as  may  be  merely 
possible,  or  too  remote  and  fanciful  in  their 
character  to  be  safely  considered  as  the  re- 
sult of  an  injury."  4  Sutherland,  S  1029. 
In  the  light  of  the  principles  announced  in 
the  foregoing  authorities,  we  are  of  the  opin- 
ion that  the  testimony  in  regard  to  the  con- 
tract with  the  fruit  packing  company  was 
competent  to  be  heard  by  the  Jury  upon  the 
question  of  damages  sustained  by  plaintiffs 
A  F.  Johnson  &  Son.  It  is  by  no  means  cer- 
tain that  the  Jury  should  fix  the  damages  in 
that  respect  at  the  profits  which  plaintiff 
would  have  made  on  the  manufacture  and  de- 
livery of  the  crates,  but  they  may  take  into 
consideration  the  terms  of  the  contract,  the 
position  of  plaintiffs  in  regard  to  its  com- 
pletion, the  solvency  of  the  packing  company 
and  all  other  competent  and  relevant  testi- 
mony casting  light  upon  the  value  of  the  con- 
tract to  plaintiffs  at  the  time  of  the  fire. 
While  in  all  human  affairs  there  is  of  neces- 
sity an  element  of  uncertainty,  the  law,  which 
seeks  to  ideal  as  far  as  practicable  with  con- 
ditions in  a  practical  way  and  as  near  as  may 
be  give  compensation  for  injuries  sustained, 
only  demands,  as  the  basis  of  the  claim,  rea- 
sonable certainty.  If  plaintiffs  had  been  con- 
sidering a  proposition  to  sell  their  factory 
with  its  outstanding  contracts,  it  would  have 
been  entirely  practicable  to  measure  with  rea- 
sonable certainty  its  enhanced  value  by  rea- 
son of  the  existence  of  the  contract  with  the 
packing  company.  In  doing  so,  the  cost  of 
the  material  on  hand,  the  cost  of  manufac- 
turing and  delivering,  the  contingencies  usu- 
ally attendant  upon  and  incident  to  the  busi- 
ness, the  solvency  of  the  packing  company, 
etc.,  would  have  been  considered.  The  Jury 
having  found  that  plaintiffs'  factory  was  des- 
'  troyed  by  the  negligence  of  defendant,  they 
are  entitled  to  recover  all  such  damages  as 
naturally  and  proximately  flow  from  the  tres- 
pass. The  value  of  the  contract  in  the  light 
of  the  facts  proposed  to  be  shown  by  the 
question  asked  the  witness  should  be  consid* 
ered  as  coming  within  the  rule  This,  of 
course,  excludes  any  evidence  in  regard  to 
profits  not  covered  by  contracts.  They  would 
be  speculative.  There  might  be  no  demand 
for  crates,  prices  might  decline,  a  short  crop 
of  berries  might  decrease  the  demand,  or  a 
large  crop  enhance  it  These  and  many  other 
contingencies,  not  remote,  would  enter  into 
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the  problem  which  would  render  any  con- 
clusion unreliable  and  unsatisfactory.  For 
the  rejection  of  the  proposed  testimony  there 
must  be  a  new  trial.  In  several  of  the  cases 
cited  in  this  opinion  the  term  "Injury"  is  used. 
The  term  as  used  must  be  understood  as 
synonymous  with  ''damages."  The  authors 
are  discussing  the  character  of  damages  for 
which  a  party  guilty  of  negligence,  resulting 
in  Injury,  is  liable  and  not  the  question  of 
proximate  cause.  It  is  only  in  this  view 
that  the  word  "Injury"  is  to  be  understood. 
The  jury  have,  under  instructions  to  which 
there  are  no  exceptions,  found  that  defend- 
ant is  guilty  of  actionable  negligence.  The 
exception  is  pointed  only  to  the  exclusion  of 
evidence  in  regard  to  damages.  The  costs 
should  be  divided  equally  between  the  parties. 
New  trial. 

Defendant's  Appeal. 

Plaintiffs  allege  that  their  crate  and  basket 
factory  was  burned  by  the  emission  of  sparks 
from  defendant's  engine,  the  result  of  defect- 
ive construction  or  negligent  management 
For  the  purpose  of  showing  that  the  engine 
used  by  the  defendant  on  the  day  of  the  fire 
emitted  sparks,  plaintiffs  introduced  testi- 
mony to  the  effect  that  defendant  used  the 
same  engine  on  its  road  from  Warsaw  to 
Clinton,  several  days  before,  and  after,  and 
on  the  day  of,  the  fire.  They  thereupon 
Introduced  R,  B.  Faison,  who  testified,  after 
objection  by  defendant:  That  he  was  at 
Turkey,  a  station  between  Warsaw  and  Clin- 
ton, the  distance  between  the  two  points 
being  about  12  miles,  on  the  day  of  the  fire 
and  next  day  thereafter.  That  on  the  last- 
named  day  he  came  to  Clinton  on  the  train. 
Thought  it  was  the  same  train  which  went 
to  Clinton  on  the  day  of  the  fire.  Did 
not  see  the  engine  on  the  day  of  the  fire,  nor 
the  day  before.  When  train  reached  the  Y 
It  stopped.  There  was  a  car  load  of  cotton 
seed  hulls  attached  to  the  train  or  making  a 
part  thereof,  second  car  from  the  engine. 
The  hulls  were  on  fire.  Employes  were  car- 
rying water  from  the  engine  to  put  on  the 
fire.  Saw  smoke  coming  out  of  the  top  of  the 
car.  Defendant  Insists  that,  in  the  absence 
of  any  evidence  tending  to  show  that  the 
hulls  were  fired  by  the  engine,  the  testimony 
was  irrelevant  and  incompetent  The  plain- 
tiffs contend  that  it  is  competent  for  them 
to  show  that  the  same  engine,  shortly  be- 
fore or  after  the  fire  in  question,  emitted 
sparks.  In  this  we  concur.  The  proposition 
Is  well  stated  and  sustained  by  abundant 
authority,  being  entirely  consistent  with  the 
reason  of  the  thing,  in  11  Am.  &  Eng.  Enc 
512.  The  decision  of  this  court  in  Ice  Co.  v. 
Railroad  Co.,  126  N.  C.  797,  36  S.  E,  279,  is 
not  in  conflict  with  this  principle.  In  that 
case  it  was  held  inoompetent  to  show  that 
engines,  other  than  the  one  which  set  fire  to 
the  property,  emitted  sparks.  In  Cheek  v. 
Lumber  Co.,  Id4  N.  C.  225,  46  S.  E.  488, 
47  S.  B.  4u0«  it  was  proposed  to  show  that 


the  engine  alleged  to  have  set  fire  to  the 
wood,  12  months  before  the  fire  in  question 
and  at  another  place,  emitted  sparks.  This 
was  held  to  be  irrelevant 

The  defendant's  exception,  however,  is 
based  upon  the  contention  that,  assuming  the 
fact  testified  to  by  Faison  to  be  true,  that 
on  the  day  after  the  burning  of  plaintiff's 
factory  a  car  load  of  hulls  attached  to  the 
engine  which  it  was  alleged  set  fire  to  the 
factory  was  seen  on  fire,  it  did  not  tend  to 
prove  the  fact  in  issue — ^that  the  engine  by 
the  emission  of  sparks  set  fire  to  plaintiff's 
factory.  The  witness  does  not  say  that  the 
hulls  were  set  on  fire  by  the  engine  or  that 
the  engine  emitted  sparks.  The  evidence  relied 
upon  by  plaintiffs  to  show  that  defendant's 
engine  set  fire  to  their  factory  is  circumstan- 
tial. No  witness  says  that  he  saw  the  fire 
communicated  to  the  factory.  There  is  evi- 
dence other  than  that  of  Faison,  both  compe- 
tent and  relevant  to  be  considered  by  the 
jury,  tending  to  sustain  plaintiffs'  contention. 
Was  the  testimony  of  Faison  relevant?  That 
is,  did  it  tend  to  prove  the  plaintiffs'  allega- 
tion? If  the  witness  had  testified  that  the 
cotton  seed  hulls  were  fired  by  sparks  from 
'  the  engine,  or  that  the  engine  emitted  sparks 
at  or  about  the  time  that  they  were  found 
to  be  on  fire,  such  condition  would  have  been 
relevant  upon  the  question  whether  the  en- 
gine emitted  sparks  at  the  time  of  the  fire. 
The  question,  therefore,  resolves  Itself  Into 
this.  Does  the  condition  described  by  the 
witness  Faison  reasonably  tend  to  show  that 
the  fire  was  communicated  to  the  hulls  by  the 
engine?  If  suit  liad  been  brought  by  the 
owner  of  the  hulls,  charging  that  they  were 
burned  by  the  negligence  of  defendant,  he 
would,  in  the  absence  of  any  explanation  in 
regard  to  the  origin  of  the  fire,  have  been 
entitled  to  recover;  not,  however,  because 
any  inference  would  have  been  drawn  that 
the  engine  communicated  the  fire^  by  emit- 
ting sparks,  but  because  the  carrier  was  an 
insurer  and  could  only  escape  liability  by 
showing  that  the  fire  was  caused  by  the  act 
of  God  or  the  public  enemy.  The  principle 
upon  which  the  relevancy  of  proposed  testi- 
mony depends  has  been  frequently  announced 
by  this  court  and  the  authoritative  writers 
on  the  law  of  evidence.  The  difficulty  is 
frequently  found  in  its  application.  Pearson, 
J.,  in  Bottoms  v.  Kent,  48  N.  C.  154,  approv- 
ing the  language  of  Best  on  Evidence,  says: 
"The  rule,  that  evidence  which  is  too  remote 
is  inadmissible,  may  be  stated  thus:  That 
as  a  condition  precedent  to  the  admissibility 
of  evidence,  either  direct  or  circumstantial, 
the  law  requires  an  open  and  visible  con- 
nection between  the  principal  and  the  evi- 
dentiary facts,  whether  ultimate  or  subordi- 
nate. This  does  not  mean  a  necessary  con- 
nection that  would  exclude  all  presumptive 
evidence,  but  such  as  is  reasonable,  and  not 
latent  or  conjectural."  Henderson,  J.,  in 
Hart  V.  Newland,  10  N.  C.  122,  says:  "Evi- 
dence is  of  two  kinds:    That  which,  if  true. 
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directlj  proves  the  fact  in  Issue;  and  that 
which  proves  another  fact,  from  which  the 
fact  in  issue  may  be  inferred.  The  rules 
regarding  competency  only  apply  to  the  first 
kind  of  evidence,  and  relevancy  to  the  second. 
♦  ♦  ♦  That  the  fact  to  be  inferred  often 
accompanies  the  fact  proven  is  not  sufSiclent, 
it  should  most  usually  accompany  it;  and 
I  would  say,  in  the  absence  oT  all  circum- 
stances, that  it  should  rarely  otherwise  hap- 
pen." In  that  case  the  action  was  for  deceit 
in  the  sale  of  a  slave.  For  the  purpose  of 
showing  a  scienter  the  plaintiff  was  permit- 
ted to  show  that  the  slave  was  a  runaway 
and  while  hiding  out  defendant's  wife  had 
been  seen  carrying  food  to  him.  The  learned 
justice,  of  whom  Pearson,.  C.  J.,  said,  "His 
power  of  reflection  exceeded  that  of  any  man 
who  ever  had  a  seat  on  this  bench,  unless 
Judge  Haywood  be  considered  his  equal," 
said,  by  way  of  illustration,  in  regard  to  the 
testimony:  "But  the  strong  objection  in 
this  case  is  that  there  must  be  two  inferences 
drawn,  to  wit:  The  wife  saw  and  fed  the 
slave ;  ergo  she  knew  he  was  diseased;  that 
the  wife  knew  it,  ergo  the  husband  knew  it, 
being  informed  by  her.  An  error  in  either 
inference,  which  might  very  well  happen, 
would  Introduce  a  falsehood,  which  ♦  ♦  • 
is  an  object  of  more  solicitude  than  the  ex- 
clusion of  the  truth."  Hall,  J.,  dissented, 
stiowing  that  two  learned  judges  drew  entire- 
ly different  Inferences  from  the  same  fact 
The  language  of  Judge  Henderson  is  cited 
with  approval  by  Rodman,  J.,  In  State  v. 
Vinson,  63  N.  C.  835.  in  which  he  approves 
Roscoe's  statement  of  the  law.  "When  the 
fact  Itself  cannot  be  proved,  that  which  comes 
nearest  the  proof  of  the  fact  Is  the  proof 
of  the  circumstances  that  necessarily  and 
usually  attend  such  fact.  If  the  fact  offered 
to  be  proved  be  equally  consistent  with  the 
existence  or  nonexistence  of  the  fact  sought 
to  be  inferred  from  it,  the  evidence  can 
furnish  no  presumption  either  way,  as  in 
such  a  case  the  one  fact  does  not  most 
usually  attend  the  other." 

The  principle  upon  which  the  admissibility 
of  this  class  of  testimony,  with  its  limita- 
tions, is  discussed  by  Ruffln,  J.,  in  State  v. 
Brantley,  84  N.  C.  766.  He  says :  "Amongst 
other  hazards  and  inconveniences.  It  was 
found  that  to  allow  evidence  to  be  given 
touching  every  collateral  matter  that  could 
be  supposed,  however  remotely,  to  throw  any 
light  upon  the  main  fact  sought  to  be  estab- 
lished, had  the  effect  to  render  trials  com- 
plicated, and  to  confuse  and  mislead,  rather 
than  enlighten,  the  juries,  and  at  the  same 
time  to  surprise  the  party  on  trial,  who  could 
not  come  prepared  to  disprove  every  possible 
circumstance,  but  only  such  as  he  might 
suppose  to  be  germane  and  material.  And 
therefore  the  main  rule  was  adopted  of  re- 
stricting the  inquiry  to  such  facts  as,  though 
collateral  to  the  matter  at  issue,  had  a  visi- 
ble, reasonable  connection  with  it;  not  such 
a  connection  as  would  go  to  show  that  the 


two  facts,  the  collateral  one  and  the  main 
one,  sometimes — or,  indeed,  often — go  to- 
gether, but  such  as  would  show  that  they 
most  usually  do  so."  Thayer  on  Ev.  264» 
265.  The  general  rule  4s  much  modified  by 
the  occasion  of  its  application.  As,  when  the 
intent,  knowledge,  etc.,  is  the  fact  In  issue, 
conduct  of  the  defendant  in  other  transactions 
of  like  character  is  admitted.  State  v.  Mur- 
phy, 84  N.  C.  742,  and  numerous  illustrative 
cases.  Applying  the  general  rule  to  their 
record,  we  are  of  the  opinion  that  the  testi- 
mony of  Faison  was  not  relevant  To  give 
it  any  probative  value,  the  jury  must  infer 
that  the  hulls  were  fired  by  the  engine. 
While  it  does  not  clearly  appear.  It  would 
seem  that  they  were  in  a  box  car.  Witness 
said  that  he  saw  "smoke  coming  out  of  top 
of  the  car."  So  far  as  we  can  see,  the  jury 
had  no  information  in  that  regard.  It  -can 
hardly  be  said  that  the  fact  shown  that  the 
hulls  were  on  fire,  had  a  visible,  reasonable 
connection  with  the  fact  In  issue,  that  the 
engine  emitted  sparks.  More  than  one  con- 
jecture could  be  reasonably  advanced  as  to 
the  origin  of  the  fire  in  the  car.  It  does  not 
appear  whether  the  doors  were  open  when 
the  fire  was  discovered.  The  fact  that 
smoke  was  seen  coming  from  the  top  of  the 
car  would  seem  to  indicate  that  the  doors 
were  closed.  We  do  not  find  any  evidence 
tending  to  explain  the  origin  of  the  fire  in  the 
car,  and  we  are  unable  to  see  how  the  jury 
could  do  so.  As  was  said  in  Armstrong  v. 
Railroad,  130  N.  C.  64,  40  S.  E.  856,  "But 
none  of  the  evidence  connects  the  origin  of 
the  fire  with  any  sparks  or  cinders  emitted 
from  the  engine."  If  there  is  no  evidence 
that  the  hulls  were  fired  by  sparks  from  the 
engine,  of  course,  the  fact  that  they  were 
seen  on  fire  had  no  visible  connection  with 
the  condition  of  the  engine,  which  is  the  con- 
dition from  which  it  Is  sought  to  show  the 
fact  in  Issue — ^that  plaintiffs'  property  was 
fired  by  sparks  from  the  engine.  We  would 
not  be  understood  as  saying  that  It  was  nec- 
essary to  show,  by  an  eyewitness,  that  the 
hulls  were  fired  by  sparks  from  the  engine. 
Conditions  may  have  been  shown  reasonably 
pointing  to  that  conclusion,  in  which  case  the 
jury  may  have  reasonably  inferred  that  the 
same  engine  on  the  day  previous  emitted 
sparks  at  or  near  the  plaintiffs*  factory.  The 
hiatus  in  the  process  of  reasoning  Is  the  ab- 
sence of  evidence  that  the  hulls  were  fired  by 
the  engine  and  without  this  the  entire  struct- 
ure is  without  foundation.  As  was  said  by 
Rufiin,  J.,  in  Brantley's  Case,  supra:  "We 
fully  recognize  the  difficulty  which  a  judge 
presiding  on  the  circuit  must  experience  when 
called  hastily  to  determine  between  that 
Which  amounts  to  slight  evidence  and  that 
which  constitutes  no  evidence."  Cheek  v. 
Lumber  Co.,  134  N.  C.  225,  46  S.  B.  488,  47 
S.  E.  400.  It  is  impossible  for  us  to  see 
what  weight  the  jury  attached  to  Falson's 
testimony.  The  rule  which  we  find  pursued 
by  this  court  in  such  cases  is  to  grant  a  new 
trial. 
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For  the  reasons  stated  we  are  of  the  opln- 
ioD  that  the  testimony  of  McKlnnon  was  com- 
petent He  testified  that  he  saw  sparks 
coming  from  the  engine  the  day  after  the 
fire.  He  does  not  locate  the  place,  but  we 
take  notice  of  the  fact  that  the  distance  be- 
tween Warsaw  and  Clinton  is  only  12  miles. 
He  was  in  the  rear  car.  He  says  that  the 
sparks  which  he  saw  did  not  set  fire  to  any- 
thing. 

We  have  examined  the  defendant's  other 
exceptions,  and  do  not  think  that  they  can 
be  sustained.  Both  witnesses,  Duncan  and 
Hodges,  had  testified  to  facts  which  tended 
to  show,  and,  if  belleyed,  did  show,  that 
plaintiffs*  factory  was  not  fired  by  defend- 
ant's engine.  They  were  asked  whether  or 
not  they  had  made  contradictory  statements, 
thus  laying  the  basis  for  introducing  im- 
peaching eyldence.  It  therefore  became  com- 
petent to  show  that  they  had  made  state- 
ments contradictory  to  their  testimony.  His 
honor  confined  such  testimony  to  proper 
limits,  as  impeaching  the  witnesses.  State 
T.  Wright,  75  N.  C.  439 ;  State  v.  Goff,  117 
N.  C.  755,  23  S.  B.  355.  We  concur  with  de- 
ffflidant's  counsel  that  the  statements  of 
the  witnesses  would  not  be  competent  as 
substantlye  evidence.  We  do  not  think  that 
testimony  In  respect  to  which  contradictory 
statements  were  admitted,  was  opinion 
evidence.  They  had  testified  to  substantive 
facts.  For  Instance,  the  witness  Duncan 
testified  that  when  he  saw  the  house,  the  fire 
was  fiaming  from  the  top  of  the  crates ;  that 
the  whole  thing  was  on  fire;  that  the  fire 
was  on  top  of  the  block,  which  w^as  setting 
In  a  dilch ;  that  there  was  no  grass  around 
that  block — ^nothlng  but  sand.  This  and 
similar  testimony  was  for  the  purpose  of  ex- 
cluding the  suggestion  that  the  factory  was 
fired  by  sparks  from  the  engine.  He  was 
asked  on  cross-examination  whether  he  had 
not  told  Fred  Owen  that  the  engine  set  the 
factory  on  fire.  This  he  denied.  It  was 
competent  to  contradict  him  In  that  respect 
The  same  Is  true  as  to  the  testimony  of  Len 
Hodges. 

For  the  error  pointed  out  herein  there  must 
be  a  new  trlaL 

(73  S.  C.  254) 
DUNCAN    V.    GREENVILLE    COUNTY. 
HANDY  V.    SAME. 

(Supreme  Court  of  South  Carolina.    Feb.   19, 
1906.) 

Highways — Defects  —  Contbibutobt   Negm- 

OEI9CE. 

Where  plaintiff  sues  the  county  to  recover 
for  injuries  received  by  a  defect  in  a  highway 
under  Civ.  Code  1902,  §  1347,  providing  that 
any  person  so  injured  may  recover  the  actual 
damages  sustained  if  he  has  not  contributed 
to  the  injury,  plaintiff  must  show  that  he  is  not 
guilty  of  any  negligence  which  was  a  probable 
cause  of  the  injury. 

[Ed.  Note. — For  cases  in  point,  see  voL  25, 
Cent.  Dig.  Highways,  §  498.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;    Prince,  Judge. 


Action  by  Rosa  Duncan  and  by  W.  H. 
Handy  against  Greenville  county.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Re- 
versed. 

Blythe  &  Blythe,  for  appellants.  Haynech 
worth  &  Patterson  and  B.  M.  Shuman,  for 
respondent 

GARY,  A.  J.  This  is  the  second  appeal 
in  these  cases,  which  were  heard  together, 
as  they  involve  the  same  question.  The 
opinion  in  the  former  appeal  is  reported  in 
71  S.  0.  170,  50  S.  B.  776,  777.  The  ac- 
tions arose  under  section  1347  of  the  Code 
of  Laws,  which  provides  that  "any  person 
who  shall  receive  bodily  injury  or  damage 
in  his  person  or  property,  through  a  defect, 
or  in  the  negligent  repair  of  a  highway, 
causeway  or  bridge,  may  recover  in  an  ac- 
tion against  the  county,  the  amount  of  ac- 
tual damage  sustained  by  him  by  reason 
therefore :  Provided,  such  person  has  not  In 
any  way  brought  about  such  injury  or  dam- 
age by  his  own  act,  or  negligently  contrib- 
uted thereto."  His  honor,  the  presiding 
judge,  charged  the  jury  that  "the  plaintiff 
must  show  that  the  injury  was  not  the  re- 
sult of  any  act  of  his,  or  that  he  did  not 
bring  about  the  Injury,  or  contribute  there- 
to, by  any  negligence  on  his  part,  nor  that 
his  negligence  Is  a  proximate  cause.  He  has 
to  go  further  and  show,  before  he  is  entitled 
to  recover  against  the  county,  that  he  did 
not,  through  any  negligence,  contribute  in 
any  way  to  his  Injury."  The  sole  question 
presented  by  the  exception  is  whether  there 
was  error  In  the  charge  as  to  the  proxi- 
mate cause  of  the  Injury. 

This  statute  was  construed  in  the  case  of 
McFail  V.  Barnwell  County,  57  S.  €,  294, 
302,  35  S.  B.  562,  and  Mr.  Chief  Justice 
Mclver,  who  delivered  the  opinion  of  the 
court,  used  this  language:  "To  maintain 
this  action  it  was  necessary  for  the  plain- 
tiff not  only  to  allege  and  prove  that  the 
Injuries  of  which  he  complains  against  the 
county  were  'occasioned  by  its  neglect  and 
mismanagement,'  but  also  that  he  'has  not 
in  any  way  brought  about  such  injury  or 
damage  by  his  own  act,  or  negligently  con- 
tributed thereto.'  If,  therefore,  the  Injury 
complained  of  was  in  any  way  brought 
about  by  the  negligence  of  the  plaintiff,  or 
If  he  negligently  contributed  thereto,  then 
the  plaintiff,  under  the  express  terms  of  the 
statute,  could  not  recover.  The  Legislature, 
by  the  use  of  the  language  above  quoted,  mani- 
festly intended  to  declare  that  in  either  one  of 
two  contingencies  the  plaintiff  could  not  re- 
cover: (1)  If  the  Injury  was  in  any  way 
brought  about  by  his  own  act  (2)  If  he 
negligently  contributed  thereto.  Now,  if 
the  statute  had  stopped  after  declaring  the 
first  of  these  contingencies,  then  possibly 
the  conclusion  might  have  been  that  the 
negligence  of  the  plaintiffs  in  order  to  bar 
a  recovery y  must  be  the  efficient  cause  of 
the  injury,  or,  to  use  the  language  of  the 
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circuit  fudoe^  must  J>e  the  immediate  proxi- 
mate oawte  of  the  injury,  <i8  the  words 
*l)rouffht  about'  seem  to  imply,  Bnt  the 
statute  does  not  stop  there,  but  goes  on  to 
declare  another  contingency  upon  which  the 
plaintUTs  right  of  recovery  would  be  barred 
— ^if  he  negligently  contributed  thereto.  The 
use  of  the  word  'contributed*  necessarily  Im- 
plies that  there  was  another  cause  to  which 
plaintifTs  negligence  might  contribute;  and 
although  plaintiff's  negligence  might  not 
aione  be  sufficient  to. cause  the  injury,  yet 
if  it  contributed  to  some  other  cause— for 
example,  the  defendant's  negligence — ^then 
the  plaintiff  could  not,  under  the  second 
contingency  declared  by  the  statute,  recov- 
er." (Italics  ours.)  The  words  which  we  have 
italicized  show  that  this  court  did  not  rule 
that  the  charge  was  erroneous  in  so  far  as 
it  was  applicable  to  the  first  of  said  con- 
tingencies; and  the  opinion  shows  that  the 
decision  rested  upon  the  interpretation  of 
the  word  "contribute,"  as  defined  in  the 
case  of  Wragge  v.  Railroad,  47  S.  C  105,  25 
S.  E.  76,  33  L.  R.  A.  191,  58  Am.  St  Rep. 
870.  Mr.  Chief  Justice  Mclver  stated  that 
there  was  nothing  either  in  the  statutes  con- 
strued in  Wragge  v.  Railroad,  or  McFail  v. 
Barnwell  Co.,  to  indicate  that  the  word  "con- 
tribute" was  used  in  any  other  than  its 
ordinary  and  popular  signification,  and  that 
the  only  Inquiry  was  as  to  such  signification. 
In  the  case  of  Bums  v.  Railway,  66  S.  C. 
229,  234,  43  S.  E.  679,  the  question  under 
consideration  was  before  the  court,  which 
then  settled  the  principle  as  follows:  "It  is 
true,  the  requests  conformed  to  the  principle 
announced  in  Wragge  v.  Railway  Co.,  47  S. 
G.  105,  27  S.  E.  76;  but  a  different  rule  is 
laid  down  in  the  case  of  Bowen  v.  Railway 
Co.,  58  S.  C.  222,  36  S.  E.  590,  which  is  sub- 
sequent to  the  case  of  Wragge  v.  Railway 
Co.,  and  in  which  the  member  of  the  court, 
who  wrote  the  opinion  in  Wragge  v.  Railroad 
Co.,  concurred.  The  appellant's  attorney, 
however,  was  granted  permission  to  review 
the  case  of  Bowen  v.  Railway  Co.,  in  which 
the  court  says:  'When  the  law  speaks  of  an 
act  of  negligence  as  contributing  to  an  in- 
jury, it  means  as  a  direct  and  proximate 
cause  thereof .'  •  •  ♦  This  court,  after  ma- 
ture deliberation,  has  determined  to  adhere  to 
the  rule  stated  in  Bowen  v.  Railway  Co.,  for 
otherwise  there  would  be  no  legal  test  for 
the  guidance  of  the  jury,  in  determining 
whether  the  act  of  the  party  contributed 
to  the  injury."  The  following  definition  of 
contributory  negligence  was  approved  in  that 
case:  "Contributory  negligence  is  a  want 
of  ordinary  care  upon  the  part  of  a  person 
injiured,  by  the  actionable  negligence  of  an- 
other, combining  and  concurring  with  that 
negligence,  and  contributing  to  the  injury  as 
a  proximate  cause  thereof,  without  which 
the  injury  would  not  have  occurred."  As 
the  principles  upon  which  the  case  of  Mc- 
Fail   y*    Barnwell    Go.    was    decided    have 


been  overruled,  it  can  no  longer  be  regard- 
ed as  authority. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed,  and 
the  case  remanded  to  that  court  for  a  new 
triaL 


(7S  s.  C.  2S) 

BRYANT  V.    THIGPEN. 

(Supreme   Court  of   South  Carolina.    Feb.  1. 
1906.) 

On  petition  for  rehearing.    Stay  of  remit- 
titur vacated. 
For  former  (pinion,  see  51  S.  E.  585. 

PER  CURIAM.  On  hearing  the  petition 
for  rehearing  in  the  foregoing  action,  we  fall 
to  find  that  any  material  facts  were  omitted, 
or  any  provisions  of  law  were  overlooked. 
The  manifest  purpose  of  the  statute  tor  re- 
cording was  to  provide  a  ready  and  expedi- 
tious method  for  said  recording,  and  it  was 
intended  that  the  character  of  the  debt  should 
be  stated  in  brief  and  general  terms.  The 
use  of  the  letters  "L"  and  "M"  were  to  show 
that  the  debt  was  a  lien  and  mortgage  debt 
and,  taken  in  connection  with  the  property 
described,  indicated  an  agricultural  lien  debt 
We  must  refuse  the  petition  for  a  rehearing. 

It  is  ordered  that  the  order  for  the  stay 
of  remittitur  herein  be  vacated. 

(73  S.  C.  227) 

HALL  et  uz.  v.  McBRIDE  et  aL 

(Supreme  Court  of  South  (Carolina.    Feb.  15, 
1906.) 

Appeal — When  Lies — Obdeb  of  Refebenge. 

In  an  action  in  which  it  was  sought  to 
have  a  statute  declared  unconstitutional,  an 
order  referring  a  case  to  take  testimony  is  not 
appealable,  though  defendant  admits  the  uncon- 
stitutionality. 

[Ed.  Note. — For  cases  in  point  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  §  735.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  Ck>unty;  Aldrich,  Judge. 

Action  by  M.  N.  Hall  and  wife  against 
James  B.  McBride  and  others.  From  an 
order  of  reference  to  take  testimony,  defend- 
ants  appeal.    Dismissed. 

*Ihe  circuit  judge  made  the  following  order: 
"This  is  an  action  for  permanent  injunction 
and  other  relief,  instituted  on  August  the  6th, 
1902,  and  now  comes  before  this  court  upon 
the  motion  of  the  plaintiffs,  after  notice  for 
an  order  of  reference.  Briefly  stated,  the 
action  is  to  obtain  a  judgment  in  favor  of  the 
plaintiffs,  adjudging  that  the  general  stock 
law  is  of  force  in  townships  described  in  the 
complaint,  and  that  the  acts  excepting  said 
townships  are  unconstitutional,  or  have  ceas- 
ed to  be  operative,  for  the  reasons  alleged  in 
the  complaint.  The  acts  alleged  to  be  un- 
constitutional are  acts  of  1900  and  1885. 
And  it  is  also  alleged  that  the  act  of  1885, 
if  unconstitutional,  is,  for  the  facts  stated  in 
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th<i  complaint,  now  InoperatlTe,  and  no  longer 
of  force.  The  answer,  after  admitting  cer- 
tain allegations  of  the  complaint,  to  which 
it  is  not  necessary  to  farther  specifically  re- 
fer, alleges:  *The  defendants  have  been 
advised  and  believe  that  the  provisions  of 
the  said  act  1900,  levying  a  tax  on  live  stock 
within  said  exempted  district,  is  in  conflict 
with  article  10,  §§  1,  5,  of  the  CJonstitu- 
tion  of  1895,'  but  'deny,  on  Information  and 
belief,  each  and  every  other  allegation  of  the 
complaint,'  and  join  the  prayer  of  the  com- 
plaint, 'that  the  levy  and  collection  of  said 
tax  be  enjoined.'  The  prayer  of  the  com- 
plaint is  no  part  thereof,  and  the  prayer  of 
the  answer  Is  of  no  greater  Importance.  The 
defendants  did  not  demur  to  the  complaint, 
or  move  in  any  way  to  strike  out  any  part 
of  the  complaint  The  objection  to  the  order 
of  reference  by  the  defendants  was  that 
the  defendants  had  admitted  and  consented 
to  all  the  relief  to  which  the  plaintiffs  were 
entitled  as  against  plaintiffs,  and  yet 
defendants  deny  emphatically  all  of  the 
other  material  allegations  of  the  complaint 

"HiB  honor.  Judge  R.  O.  Purdy,  by  his 
order  of  Apri>  14,  1904,  refused  a  motion 
to  submit  certain  issues  of  fact  to  a  jury 
for  trial.  I  am  very  much  in  the  position 
in  which  Judge  Purdy  was.  The  action  is 
not  before  me  upon  its  merits.  I  only 
have  the  motion  for  reference  to  consider. 
A  motion  to  refer  the  case  to  take  testirfiony 
is  a  matter  in  the  discretion  of  the  court 
While  I  cannot  make  a  final  judgment  in 
this  case  upon  this  motion,  I  am  of  the 
opinion  that  the  plaintiffs  have  the  right 
to  be  heard  upon  the  constitutionality  of 
the  act  of  1885,  and  also  upon  the  issue 
joined  by  the  pleadings,  whether  or  not  the 
act  of  1885  has,  for  the  facts  alleged  in 
the  complaint,  ceased  to  be  operative  or 
of  force  and  effect  These  last  allegations 
depend  upon  the  facts  to  be  decided  by  the 
court  should  these  Issues  be  reached.  In 
my  judgment  this  testimony  should  be  had, 
and  an  order  of  reference  is  best  calculated 
to  expedite  the  cause,  because  it  is  seldom  in 
the  stress  of  court  work  that  testimony  can 
be  taken;   there  is  so  little  time. 

"Wherefore  it  is  ordered.  That  this  action 
be  referred  to  J.  W.  McCown,  Esq.,  as 
special  referee,  to  take  the  testimony  and 
report  the  same  to  the  court  with  convenient 
speed;  that  the  said  special  referee,  along 
with  the  other  evidence,  do  take  and  report 
the  testimony  as  to  whether  or  not  the 
fence  provided  for  by  the  act  of  1885  has 
been  maintained  in  such  condition  as  to 
prevent  the  escape  of  live  stock  to  or  from 
the  territory  described  in  the  complaint  as 
exempted  from  the  operation  of  the  stock 
law,  whether  or  not  the  fence  provided  by 
the  act  of  1885  has  been  removed  from  its 
original  line  or  any  part  thereof,  and  such 
other  testimony  as  may  by  either  party  be 
submitted." 

Defendants  appeal  on  following  exceptions : 
63  S.E.— 24 


"(1)  The  court  below  erred  In  making  and 
passing  the  order  of  reference  in  this  cause, 
dated  the  16th  day  of  June,  1904,  but  the 
said  court  should  have  held  that  under  the 
pleadings  no  order  of  reference  was  pr<H)er. 
(a)  The  answer  having  admitted  unconsti- 
tutionality of  the  act  of  1900  and  the  invalid- 
ity of  the  tax  authorized  to  be  levied  there- 
under, and  having  joined  with  the  complaint 
in  asking  that  the  only  acts  or  threatened  acts 
of  the  defendants  complained  of  be  enjoined, 
the  plaintiffs  are  entitled  to  the  full  relief 
incident  to  their  cause  of  action,  and  there 
was  no  material  or  relevant  issue  of  facts  to 
be  referred,  (b)  The  defendants,  being  par- 
ties to  the  action,  only  as  officials  and  only 
official  acts' or  threatened  acts  being  alleged* 
and  the  defendants  having  admitted  that  the 
sole  authority  of  the  said  official  acts,  to  wit 
the  act  of  1900,  is  unconstitutional,  there  was 
no  issue  to  be  tried  by  the  court  or  a  refer- 
ence. 

"(2)  The  court  below  erred  in  holding  that 
this  is  'an  action  to  obtain  judgment  in  favor 
of  the  plaintiffs  adjudging  that  the  general 
stock  law  is  of  force  in  townships  described 
in  the  complaint  and  that  the  acts  excepting 
said  townships  are  unconstitutional  or  have 
ceased  to  be  operative.'  But  the  court  below 
should  have  held  that  the  action  was  for  the 
purpose  of  enjoining  certain  official  acts  or 
threatened  official  acts  of  the  defendants, 
to  wit  the  levy  and  collection  of  the  tax 
under  the  act  of  1900,  and  that  the  unconsti- 
tutionality of  the  said  acts  was  a  mere  In- 
cident to  said  cause  of  action. 

"(3)  The  court  below  erred  in  holding  that 
the  plaintiffs  have  a  right  to  be  heard  on  the 
constitutionality  of  the  act  of  1885,  but  the 
said  court  should  have  held  that  the  defend- 
ants had  and  claimed  no  authority  under  the 
act  of  1885 ;  that  the  same  conferred  no  duties 
on  them,  and  that  said  act  was  irrelevant  to 
the  said  cause  of  action. 

"(4)  The  court  below  erred  in  holding  that 
the  plaintiffs  had  a  right  to  be  heard  upon  the 
issue  joined  by  the  pleadings  whether  or  not 
the  act  of  1885  has,  for  the  facts  alleged  in 
the  complaint  ceased  to  be  operative  or  of 
force  and  effect;  but  the  said  court  should 
have  held  that,  there  being  no  valid  acts  to 
sustain  the  levy  and  collection  imposed  by 
the  act  of  1900,  and  this  being  the  sole  author- 
ity for  the  alleged  acts  or  threatened  acts  of 
the  defendants,  the  question  whether  the 
fence  had  been  kept  up  or  the  act  become 
inoperative  has  become  irrelevant  and  im- 
material to  the  cause  of  action. 

"(5)  There  being  no  issue  of  fact  material 
to  the  cause  of  action  or  necessary  to  the 
complete  determination  of  the  cause  raised 
by  the  pleadings,  the  court  below  abused  its 
discretion  in  ordering  the  taking  of  testimony 
in  the  cause." 

J.  W.  Ragsdale,  Geo.  Galletly,  and  J.  P. 
McNeil,  for  appellanta  W.  F.  Clayton^  for 
respondents. 
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GARY,  A.  J.  This  is  an  appeal  from  an 
order  of  reference  to  take  testimony.  The 
facts  are  stated  in  the  order,  which,  together 
with  the  exceptions,  will  be  set  out  In  the 
report  of  the  case.  The  case  of  Insurance 
Ass'n  y.  Berry,  53  S.  G.  129,  31  S.  E.  53, 
shows  conclusively  that  such  order  is  not  ap- 
pealable. 

It  Is  the  judgment  of  this  court  that  the 
appeal  be  dismissed. 

WOODS,  J.  (concurring).  I  concur  in 
dismissing  the  appeal.  In  an  ordinary  case, 
when  the  defendant  admits  the  material  al- 
legations of  the  complaint  and  consents  to 
the  relief  demanded,  I  think  it  would  be  error 
of  law  for  the  circuit  court  to  put  the  parties 
to  the  expense  of  a  reference;  but  no  court 
is  bound  to  decree  an  act  of  the  General 
Assembly  unconstitutional  and  adjudge  the 
rights  of  the  parties  accordingly,  merely 
because  the  plaintiff  has  alleged,  and  the  de- 
fendant has  admitted,  the  unconstitutionality 
of  the  statute.  Because  of  the  public  interest 
involved,  it  is  a  well-recognized  duty  of  courts 
not  to  declare  a  statute  unconstitutional  if 
the  facts  fairly  admit  of  any  other  legal  solu- 
tion of  the  issues.  It  was,  therefore,  within 
the  discretion  of  the  circuit  court  to  order  a 
reference  to  take  the  testimony,  fcMr  it  may 
appear  from  the  facts  that  the  question  of 
the  constitutionality  of  the  statutes  referred 
to  in  the  complaint  and  answer  is  not  neces- 
sarily involved  in  the  decision  of  the  case. 


(73  S.  C.  286) 

STATE  V.    PHILIPS. 

(Supreme  Ck>urt  of  South  Carolina.    Feb.  15, 
1906.) 

1.  Indictment  —  Demubbeb  —  Motion    to 
Quash. 

Where  an  indictment  charges  the  stealing 
of  a  cow,  "the  property  of  A.,  agent  for  estate 
of  B.,"  the  question  whether  the  language 
quoted  was  mere  surplusage,  or  was  intended 
to  show  that  A.  had  only  a  qualified  right  in 
the  animal,  should  be  raised  by  demurrer  or 
motion  to  quash  under  Or.  0)de  1902,  §  57,  and 
not  by  motion  for  new  triaL 

2.  liARCENT — Indictment. 

An  indictment  for  larceny  Is  sufficient 
where  it  lays  the  title  to  the  property  in  one 
having  only  a  lawful  possession. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Larceny,  §§  81-93.] 

3.  Criminal  Law — Instructions. 

A  charge  stating  a  rule  of  evidence  is 
erroneous  as  a  charge  on  the  facts. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §§  1731-1765.] 

4.  Same— Declarations  of  Co-Conspirator. 

After  a  common  enterprise  is  at  an  end, 
the  declarations  of  a  co-conspirator  are  not 
binding  on  the  other  conspirator  unless  assented 
to. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.   Dig.   Criminal   Law.   §S    1002-1011.] 

Appeal  from  General  Sessions  Circuit  Court 
of  Berkley  County;  D.  E.  Hydrick,  Special 
Judge. 

Hampton  Philips  and  John  Heyward  were 


]  convicted  of  larceny,   and  PhlUpB  appeals. 
Dismissed. 

The  following  are  the  exceptions:  "(1)  Be- 
cause his  honor  erred  as  matter  of  law  in 
not  granting  the  defendant  appellant  a  new 
trial,  for  that  the  undisputed  evidence  in  the 
case  produced  by  the  state  showed  that  the 
property  alleged  to  have  been  stolen  was 
not  the  property  of  the  person  in  whom 
ownership  was  laid  in  the  indictment,  but, 
on  the  contrary,  was  the  property  of  the 
estate  of  one  Cornelia  Bates.  (2)  Because 
his  honor  erred  in  charging  the  jury  with 
respect  to  matters  of  fact,  in  violation  of 
article  5,  §  26,  Const.  1895,  whereby  and 
wherein  he  instructed  the  jury  that  where 
two  parties  are  charged  with  crime,  as  in 
this  case,  and  where  a  statement  is  made  by 
one  of  such  parties  in  the  presence  of  the 
other,  the  jury  may  consider  such  statement 
as  evidence  against  both  defendants.  (3)  Be- 
cause his  honor  erred  In  charging  the  jury : 
'In  the  consideration  of  the  testimony,  in  this 
case,  you  are  not  to  consider  against  the 
absent  defendant,  unless  the  statement  was 
made  in  the  presence  of  both  parties.  If  the 
statement  was  made  in  the  presence  of  both 
parties  you  can  consider  it  as  against  both; 
that  is,  if  Philips  said  anything  about  this 
matter  when  Heyward  was  present,  then 
you  can  consider  it  as  against  one  or  both 
of  them' — ^the  error  being  that  the  judge 
clearly  indicated  to  the  jury  that  they  could 
consider  such  statement,  and  thus  invade 
the  province  of  the  jury  as  to  what  evi- 
dence they  could  consider  in  a  case  of  this 
character.  (4)  Because  his  honor  erred  in 
not  instructing  the  jury  that  a  statement  or 
confession  of  an  accomplice  could  not  be 
taken  as  evidence  against  any  other  person 
than  himself,  and  that  his  honor  therefore 
committed  error  of  law  in  charging  that.  If 
Heyward  made  a  statement  in  regard  to 
the  case  in  the  presence  of  Philips,  such  state- 
ment was  binding  on  Philips,  and  could  be 
considered  by  the  jury  in  determining  the 
question  of  his  guilt  (5)  Because  his  honor 
erred  in  charging  the  jury  that  a  statement 
or  confession  made  by  an  accomplice  in  crime  is 
binding  upon  any  person  other  than  himself; 
and  in  this  case  his  honor  misled  the  jury 
by  instructing  them  that  they  could  take  a 
statement  or  confession  by  Heyward,  if  made 
in  the  presence  of  Philips,  as  evidence  against 
him.  (6)  Because  his  honor  erred  in  instruct- 
ing the  jury  that,  as  to  any  statement  or  con- 
fession made  by  Heyward  In  the  presence  of 
Philips  with  reference  to  the  larceny  of  the 
property  set  out  in  the  indictment  herein, 
such  statement  would  be  binding  upon  Phil- 
ips and  could  be  received  by  the  jury  as  evi- 
dence in  this  case;  whereas,  his  honor  should 
have  charged  that  any  statement  made  by  Hey- 
ward could  not  bind  Philips,  or  l>e  used  in 
evidence  against  him.  (7)  Because  his  honor 
erred  in  charging  the  jury  with  reference  to 
matters  of  fact,  in  violation  to  article  5,  §  2C. 
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Const  1896,  wherein  he  Impressed  upon  the 
Jnry  that  the  reasonable  doubt  must  be  a 
strong,  well-founded,  substantial  doubt,  and 
in  so  charging  advised  the  Jury  as  to  the  rule 
of  eyidence  to  be  applied  in  weighing  the 
testimony  as  to  the  reasonkble  doubt  (3) 
Because  his  honor  erred  in  charging  the  jury 
as  follows:  'In  the  consideration  of  this 
testimony,  Mr.  fbi^man  and  gentleman,  the 
facts  In  the  case  are  for  you  to  decide.  It 
is  my  duty  to  charge  you  that  the  state  must 
make  out  its  case  beyond  a  reasonable  doubt; 
that  is,  a  strong,  well-founded,  substantial 
doubt  arising  from  the  facts  as  gathered  from 
the  testimony  In  the  case* — ^the  error  being  in 
advising  the  jury  how  to  weigh  the  testimony 
and  in  impressing  them  with  the  view  that 
the  reasonable  doubt  must  be  strong  and  well- 
founded." 

Legare  &  Holman  and  Geo.  B.  Davis,  for 
appellant  P.  T.  Hildebrand,  Sol.,  for  the 
State. 

GARY,  A.  J.  The  defendants  were  found 
guilty  upon  an  indictment  charging  them 
with  stefCling  a  cow,  the  proper  goods  and 
chattels  of  W.  J.  Bates,  agent  for  the  estate 
of  Ck>rnelia  Bates.  They  made  a  motion  for 
a  new  trial  on  the  minutes  of  the  court  on 
two  grounds,  to  wit:  "First  that  under  the 
evidence  in  the  case  the  defendants  should 
not  have  been  convicted,  for  that  the  state 
had  failed  to  make  out  its  case  beyond 
a  reasonable  doubt;  secondly,  that  under 
the  undisputed  evidence  in  the  case  it 
appeared  that  the  property  alleged  to  have 
been  stolen  was  not  the  property  of  W. 
J.  Bates,  in  whom  ownership  was  laid 
in  the  indictment"  The  motion  was  refused, 
and  the  defendant  Hampton  Philips  appealed 
under  exceptions  which  will  be  set  out  in 
the  report  of  the  case. 

1.  First  exception:  Section  57  of  the  Crim- 
inal Code  of  1902  provides  that  "every  objec- 
tion to  any  indictment  for  any  defect  appar- 
ent on  the  face  thereof,  shall  be  taken  by  de- 
murrer or  on  motion  to  quash  such  indict- 
ment before  the  jury  shall  be  sworn,  and 
not  afterwards."  The  question  whether  the 
words  "agent  for  the  estate  of  Cornelia 
Bates"  should  be  regarded  as  descriptio  per- 
sonse,  'and  therefore  mere  surplusage,  or  as 
intended  to  show  that  W.  J.  Bates  had  only 
a  qualifled  right  in  the  property,  and  that 
the  estate  of  Cornelia  Bates  was  the  real 
owner  thereof,  should  have  been  raised  by  de- 
murrer or  motion  to  quash  the  indictment 
before  the  jury  was  sworn. 

2.  But,  even  if  those  words  had  been  struck 
out  of  the  indictment,  the  testimony  tended 
to  show  that  W.  J.  Bates  had  the  lawful 
possession  of  the  property,  and  such  possess- 
ion was  sufficient  to  sustain  the  indictment 
W.  J.  Bates  testified  as  follows:  "Did  you 
know  Mrs.  Cornelia  Bates?  Yes;  I  did.  She 
was  my  mother.  What  business  relation  did 
you  hold  towards  her?  I  was  her  agent  be- 
fore her  death;    that  is,  the  agent  for  her 


estate.  Did  that  estate  have  any  cattle? 
Yes ;  it  did.  About  last  Jime  what  happened 
to  those  cattle?  About  the  20th  June  I  was 
informed  that  one  of  them  had  been  driven 
off  the  range."  In  the  case  of  State  v.  Ad- 
dington,  1  Bailey,  311,  it  was  held  that  in 
an  indictment  for  larceny  the  property  may 
be  laid  in  one  who  had  merely  the  lawful 


3.  Second  and  third  exceptions:  The  only 
error  assigned  by  these  exceptions  is  that 
the  charge  was  in  violation  of  the  provision 
of  the  Constitution  prohibiting  judges  from 
commenting  on  the  facts.  The  charge  merely 
stated  a  rule  of  evidence,  and  therefore  does 
not  come  within  the  inhibition  of  the  Consti- 
tution. 

4.  Fourth,  fifth,  and  sixth  exceptions:  The 
general  rule  is  that  "after  the  common  en- 
terprise is  at  an  end,  whether  by  accomplish- 
ment or  abandonment  is  not  material,  no  one 
is  permitted  by  any  subsequent  act  or  declara- 
tion of  his  own  to  affect  the  others.  His  con- 
fessions, therefore,  subsequently  made,  even 
though  by  the  plea  of  guilty,  is  not  admis- 
sible in  evidence,  as  such,  against  any  but 
himself.  If  it  were  made  In  the  presence 
of  another  and  addressed  to  him,  it  might 
in  certain  circumstances  be  receivable  on  the 
ground  of  assent  or  implied  admission.  In 
fine,  the  declarations  of  a  conspirator  or  ac- 
complice are  receivable  against  his  fellows 
only  when  they  are  either  in  themselves  acts, 
or  accompany  and  explain  acts,  for  which 
the  others  are  responsible,  but  not  when  they 
are  in  the  nature  of  narratives,  descriptions, 
or  subsequent  confessions."  Greenleaf  on 
Evidence,  S  233 ;  State  v.  James,  34  S.  C.  49, 
12  S.  B.  657;  State  v.  Brown,  34  S.  C.  41, 
12  S.  E.  662. 

When  a  defendant  makes  a  declaration 
in  the  presence  of  his  codefendant,  such 
statement  is  not  binding  upon  the  latter  un- 
less he  assents  to  it  While  the  charge  with- 
out this  qualification  stated  the  rule  too 
broadly,  the  error  was  not  prejudicial,  for 
the  reason  that  the  defendant  John  Heyward 
(who  did  not  appeal)  did  not  make  any 
declaration  In  the  presence  of  Hampton 
Philips,  except  to  deny  statements  made  by 
his  codefendant  Furthermore,  both  the  de- 
fendants went  upon  the  stand  as  witnesses 
and  reiterated  their  former  declarations. 

5.  Seventh  and  eighth  exceptions:  In 
properly  defining  a  reasonable  doubt,  it  can- 
not be  successfully  contended  that  the  pre- 
siding judge  charged  upon  the  facts. 

It  is  the  judgment  of  this  court  that  the 
appeal  be  dismissed. 


(73  S.  C.  261) 

WHITE  V.   WHITE!, 

(Supreme  Court  of  South  Carolina.    Feb.   19, 
1906.) 

Wills  —  CJonstbuction   —  Demonstbative 
Legacies. 

Where  a  will  provided  that  the  executors 
should   collect   certain  insurance   policies,   and 
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from  the  amount  pay  certain  legacies,  there 
being  no  words  evmcing  an  intention  to  re- 
lieve the  general  estate  from  liabilit:^  in  case 
the  insurance  fund  proved  insufficient,  the 
legacies  are  demonstradte. 

[Ed.  Note. — For  cases  In  point,  see  vol.  49, 
Gent.  Dig.  Wills,  S§  1947,  1948.] 

Appeal  from  Common  Pleas  Oircnit  CSourt 
of  Sumpter  County;  Watts,  Judge. 

Action  by  Anthony  White  and  others  and 
Mary  A.  White  against  Elizabeth  White 
and  others.  From  a  decree  for  plaintiffs, 
defendants  appeal.    Reversed. 

Lee  &  Moise,  for  appellant.  Cooper  & 
Fraser,  for  respondent 

GARY,  A.  J.  The  question  presented  by 
the  exceptions  is  whether  his  honor,  the 
circuit  judge,  erred,  in  construing  the  lega- 
cies mentioned  in  the  following  provisions 
of  the  testator's  will  to  be  specific,  to  wit: 
"I  will  and  ordain  that  my  executors  shall 
collect  the  insurance  policies  on  my  life. 
And  from  this  said  amount,  pay  the  sum 
of  two  hundred  dollars  each  to  Wm.  !• 
Corbett,  Henry  Corbett  and  L.  George  Cor^ 
bett,  children  of  my  deceased  sister,  Agnes 
W.  Corbett  The  sum  of  three  hundred 
dollars  to  be  divided  among  the  children 
of  my  deceased  sister,  Hannah  B.  Kirven; 
three  hundred  dollars  to  be  divided  among 
the  children  of  my  deceased  sister  Sarah 
Haynesworth.  That  they  pay  the  sum  of 
one  hundred  dollars  each  to  J.  Grier  White, 
and  his  sister,  Mary  White,  children  of  my 
old  friend  and  partner,  A.  White,  deceased, 
and  one  hundred  dollars  each  to  Margie 
WTiite  and  her  brother  Purvis  White,  chil- 
dren of  J.  Knox  White." 

The  rules  for  determining  whether  a  lega- 
cy is  specific  or  demonstrative  are  clearly 
stated  by  Mr.  Justice  Jones,  in  the  recent 
case  of  Rogers  v.  Rogers,  67  S.  O.  168,  46 
S.  E.  176^  100  Am.  St  Rep.  721.  General, 
specific,  and  demonstrative  legacies  are  thus 
defined  in  18  Enc.  of  Law,  711,  714,  721: 
"A  general  legacy  is  one  which  is  payable 
out  of  the  general  assets  of  the  testator's 
estate,  being  a  gift  of  money  or  other  thing 
in  quantity  and  not  in  any  way  separate 
or  distinct  from  other  things  of  the  like 
kind."  "A  specific  legacy  or  devise  is  a  gift 
by  will  of  a  specific  article  or  part  of  the 
testator's  estate,  which  is  identified  and  dis- 
tinguished from  all  other  things  of  the  same 
kind,  and  which  may  be  satisfied  only  out 
of  the  particular  thing."  ''A  demonstrative 
legacy  is  a^  gift  of  money  or  other  fundable 
goods,  charged  on  a  particular  fund,  in  such 
a  way  as  not  amount  to  a  gift  of  the  corpus 
of  the  fund  or  to  evince  an  intent  to  re- 
lieve the  general  estate  from  liability  in 
case  the  fund  fails."  In  Crawford  v.  Mc- 
Carthy (N.  Y.)  54N.  EL  278,  the  principles 
are  thus  stated:  "A  demonstrative  legacy 
is  a  bequest  of  a  certain  sum  of  money, 
stock  or  the  like,  payable  out  of  a  particular 
fiiitd  or  security.    For  example,  the  bequest 


to  an  individual  of  the  sum  of  $1,500  Is  a 
general  legacy.  The  bequest  to  an  individ- 
ual of  the  proceeds  of  a  bond  or  mortgage, 
particularly  describing  it,  is  a  specific  lega- 
cy. A  bequest  of  the  sum  of  $1,500,  pay- 
able out  of  the  proceeds  of  a  specific  bond 
or  mortgage  is  a  demonstrative  legacy. 
A  demonstrative  legacy  partakes  of  the  na- 
ture of  a  general  legacy,  by  bequeathing  a 
specific  amount,  and  also  of  the  nature  of 
a  specific  legacy,  by  pointing  out  the  fund 
from  which  the  payment  is  to  be  made, 
but  differs  from  a  specific  in  the  particular 
that  if  the  fund  pointed  out  for  the  pay- 
ment fails,  resort  may  be  had  to  the  general 
assets  of  the  estate." 

Courts  are  averse  to  declaring  a  legacy 
specific  unless  the  language  of  the  will  clear- 
ly shows  that  such  was  the  intention  of  the 
testator.  Our  construction  of  the  foregoing 
provision  of  the  will  is,  that  the  proceeds 
arising  from  the  collection  of  the  policies 
of  insurance,  were  not  bequeathed,  but,  on 
the  contrary,  the  bequests  consisted  of  the 
several  sums  of  money  therein  mentioned, 
with  the  direction  that  they  be  paid  out 
of  the  proceeds  to  be  derived  from  the  col- 
lection of  said  policies;  that  there  are  no 
words  in  the  will  evincing  an  intention  to 
relieve  the  general  estate  from  liability,  in 
case  the  fund  failed,  and  that  the  legacies 
are,  therefore,  demonstrative. 

It  is  the  judgment  of  this  court,  that  the 
Judgment  of  the  circuit  court  be  reversed. 


(50  w.  va.  a») 
BURKHEIMER  v.  NATIONAL  MUT. 
BUILDING  &  LOAN  ASS'N 
OF   NEW   YORK. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  6,  1906.) 

1.  Building     and     Loan     Associations  — 
Change  of  Plan— Rights  of  Bobboweb. 

Suspension  by  a  building  and  loan  associa- 
tion of  the  payment  of  dues  on  its  stock  by  its 
members  for  an  unreasonable  time,  so  as  to 
work  a  material  departure  from  its  general  plan 
and  scheme  of  satisfying  loans  made  to  its  mem- 
bers of  the  ultimate  value  of  their  shares  of 
stock  by  maturing  the  stock,  affords  ground  for 
dissolution  of  the  contractual  relations  exist- 
ing between  it  and  a  member  to  whom  such  loan 
has  been  made. 

2.  Sa^e}— Estoppel. 

A  borrower  is  not  estopped  from  demanding 
such  dissolution,  under  such  circumstances,  by 
his  having  voted  for  an  amendment  to  the  by- 
laws of  the  association  conferring  upon  its  di- 
rectors power  to  suspend  payment  of  dues. 

3.  Same  —  Settlement   with  WiTHDBAWiwa 
Membeb. 

When,  by  reason  of  gross  mismanagement 
of  a  building  and  loan  association,  a  member, 
who  has  borrowed  from  it  the  ultimate  value 
of  the  stock  subscribed  by  him,  has  the  right 
to  sever  his  relations  with  It  and  elects  to  do  so, 
he  is  to  be  charged  with  the  amount  of  the  loan 
and  legal  interest  thereon  from  the  date  on 
which  he  received  the  money,  and  credited 
with  the  interest  and  premium  paid,  until  the 
date  on  which  his  right  to  withdraw  accrued, 
and  the  value  of  his  stock  as  of  said  date,  as 
nearly  as  the  same  can  be  ascertained,  making 
due  deductions  for  his  share  of  the  expenses 
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and  loaees  sustamed  up  to  that  date;  and  on 
the  balance  thus  found  to  be  due  from  &im  he 
Is  to  be  charged  with  interest  and  credited  with 
all  payments  thereafter  made  by  him,  whether 
on  account  of  dues,  interest,  or  premium;  and. 
in  applying  credits  before,  on,  and  after  said 
date,  the  rule  governing  partial  payments  Is  to 
be  observed  and  followed. 
4.  Samb— Loan— Monthly  Pbeihums. 

A  building  and  loan  association  contract 
of  loan,  stipulating  for  the  payment  of  a  month- 
ly premium,  limited  to  a  certain  number  of  pay- 
ments, is  not  violative  of  the  provision  of  sec- 
tion 26  of  chapter  54  of  the  Code  of  1809,  relat- 
ing to  the  premium  in  such  contracts. 
6.  Sams— FoBEiGN  Associations. 

Failure  of  a  foreign  building  and  loan  as- 
sociation to  comply  with  the  provisions  of  sec- 
tion 30  of  chapter  64  of  the  Code  of  1889  does 
not  preclude  it  from  transacting  business  in  this 
state. 
6.  Equitt— BiLi/— Vagub  Alubgations. 

An  allegation  in  a  bilL  which  by  reason  of 
its  vagueness  and  uncertainty  fails  to  show  ma- 
teriality of  its  subject-matter,  need  not  be  an- 
swered. 
Sanders,  J.,  dissoiting. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  by  William  Burkheimer,  Jr.,  against 
tbe  National  Mutual  Building  &  Loan  Asso- 
ciation of  New  York  and  others.  Decree  for 
plaintiff,  and  the  building  association  appeals. 
Reversed  and  remanded. 

Wyatt  &  Graham,  for  appellant  Simms 
ft  Enslow  and  L  D.  Isbell,  for  appellee. 

POFFENBARGBB,  J.  On  a  bill  la  equity, 
filed  by  William  M.  Burkbeimer,  Jr.,  against 
the  National  Mutual  Building  &  Loan  As- 
sociation of  New  York,  for  a  settlement  and 
adjudication  of  the  amount  due  on  the  loan 
made  by  said  association  to  him,  on  the  basis 
of  a  simple,  straight  loan,  by  application  to 
the  debt  of  all  sums  paid  as  dues,  interest, 
and  premiums,  under  the  rule  of  partial  pay- 
ments, on  the  theory  that  the  contract  be- 
tween the  plalntitf  and  said  association  never 
was  a  legal  building  and  loan  association  con- 
tract, or,  if  it  ever  was  such,  that  by  mis- 
conduct on  the  part  of  the  association  or  de- 
parture from  its  plan  the  contract  has  ceased 
to  be  a  building  and  loan  association  con- 
tract, and  for  the  cancellation  of  the  deed 
of  trust  by  which  payment  of  the  loan  Is 
secured,  the  circuit  court  of  Cabell  county 
adjudged  and  decreed,  in  conformity  with 
the  prayer  of  the  bill,  that  there  was  due 
said  association  the  sum  of  $1.S0,  which 
amount  with  Interest  thereon  from  the  date 
of  the  decree,  was  decreed  in  its  favor,  and 
it  has  appealed,  claiming  a  much  larger 
amount 

In  Thompson  y.  National  Mutual  Building 
&  Loan  Association  (W.  Va.)  60  S.  B.  756, 
the  yalldity  of  the  contracts  of  the  appellee 
was  assailed,  because  of  the  provisions  of  its 
by-laws  and  form  of  contract  respecting 
payment  of  the  premium,  and  an  effort  was 
made  to  defeat  tbe  enforcement  of  its  contract, 
under  the  principles  announced  by  this  court 
in  Gray  v.  Baltimore  Building  &  Loan  Asso- 
ciation, 48  W.  Va.  164,  87  S.  E.  533,  54  L.  B. 


A.  217;  Floyd  v.  Loan  ft  Investment  Co.,  49 
W.  Va.  827,  88  S.  B.  653,  54  L.  R.  A.  636,  87 
Am.  St  Rep.  805,  and  other  similar  cases. 
But,  on  examination  of  the  contract,  this 
court  concluded  that,  as  the  premium  stipu- 
lated for  was  not  payable  indefinitely  and 
until  maturity  of  tbe  stock,  as  in  the  other 
contracts,  held  to  be  usurious  for  that  rea- 
son, but  was  limited  to  06  payments,  it  was 
sufflcientiy  definite  and  certain,  being  a  fixed 
premium  payable  in  installments,  and  there- 
fore was  not  violative  of  the  building  and 
loan  statute  of  this  state.  This  ground  of 
invalidity,  though  set  up  In  the  bill,  is  not 
relied  upon  here. 

Failure  of  the  appellee  to  record  in  the 
Secretary  of  State's  office  its  articles  of  as- 
sociation and  by-laws,  as  required  by  section 
30  of  chapter  54  of  the  Code  of  1899,  is  al- 
leged as  ground  for  holding  the  contract  in- 
valid, on  the  theory  that  the  appellee  has 
not  acquired  the  right  to  do  business  in  this 
state  as  a  building  and  loan  association.  In 
Thompson  v.  National  Mutual  Building  & 
Loan  Association,  cited,  this  precise  question 
was  raised,  and  it  was  expressly  held,  on 
principles  announced  In  Toledo  Tie  &  Lum- 
ber Co.  V.  Thomas,  83  W.  Va.  566,  11  S.  E. 
37,  25  Am.  St  Rep.  925,  that  such  failure  did 
not  deprive  the  corporation  of  the  right  to  do 
business  in  the  state  as  a  building  and  loan 
association.  No  reason  is  perceived  why, 
in  respect  to  this  requirement,  a  building  and 
loan  association  should  be  regarded  as  stand- 
ing otherwise  than  as  other  foreign  corpora- 
tions. It  is  not  the  purpose  of  this  statute 
to  discriminate  between  foreign  corporations 
on  the  ground  of  their  character  or  the  na- 
ture of  their  business.  It  has  no  special 
application  to  building  and  loan  associations. 
It  is  a  general  statutory  regulation,  applica- 
ble to  all  foreign  corporations,  not  denying 
to  them  the  right  to  do  business  in  the  state, 
but  subjecting  them  to  fines  and  penalties  for 
noncompliance  therewith. 

Another  ground  of  attack  Is  failure  of  the 
association  to  comply  with  the  laws  of  the 
state  of  New  York.  Just  what  is  meant  by 
this  allegation  Is  not  very  clear.  It  is  both 
general  and  uncertain.  It  reads  as  follows : 
"The  plaintiff  now,  however,  alleges  and 
charges  that  said  association  has  not  com- 
plied with  the  statutory  requirements  of  the 
state  of  New  York,  so  as  to  permit  said  as- 
sociation to  come  within  the  benefits  granted 
by  the  statute  of  the  state  of  New  York  to 
building  and  loan  associations,  but  that  It 
has  failed  to  properly  file  and  record  its 
articles  of  association  as  provided  by  the  laws 
of  the  state  of  New  York,  which  is  a  prereq- 
uisite before  it  is  permitted  to  do  business 
as  such  building  and  loan  association  In  the 
state  of  West  Virginia."  It  is  not  alleged 
that  there  has  been  a  failure  to  file  and  re- 
cord the  articles  of  association,  but  only 
that  they  have  not  been  properly  filed  and 
recorded.  The  bill  does  not  charge  that  any 
law  of  the  state  of  New  York  requires  arti- 
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cles  of  association  to  be  filed  and  recorded  as 
a  prerequisite  to  the  right  to  do  business 
as  a  building  and  loan  association  In  the  state 
of  New  York,  or  to  the  right  of  a  New  York 
building  and  loan  association  to  transact 
business  in  another  state,  but  only  that  it  is 
a  prerequisite  to  the  right  to  do  business  as 
a  building  and  loan  association  in  the  state 
of  West  yirginia.  No  statute  of  this  state, 
so  far  as  we  are  able  to  see,  denies  to  a  for- 
eign corporation  the  right  to  do  business  here 
because  of  failure  to  strictly  comply  with 
every  regulation  prescribed  by  the  laws  of 
its  own  state.  But,  if  we  had  such  a  statute, 
this  allegation  is  too  indefinite  and  uncertain. 
The  bill  admits  the  corporate  existence  of  the 
defendants.  It  is  sued  as  such,  and  the  only 
fault  found  with  it  is  its  failure  to  file  and 
have  recorded  its  articles  of  association  In 
some  ofiice  or  place  not  specified  or  indicated. 
Where  and  how  are  they  to  be  filed?  In 
alleging  failure  to  perform  duty,  the  bill 
must  show  what  that  duty  is.  "It  may  be 
afDrmed  as  an  elementary  rule  of  the  most 
extensive  infiuence  that  the  bill  should  state 
the  right,  title,  or  claim  of  the  plaintiff  with 
accuracy  and  clearness,  and  that  it  should 
in  like  manner  state  the  injury  or  grievance 
of  which  he  complains."  Story,  Eq.  PI.  S  241. 
If  it  alleged  that  by  the  laws  of  the  state  of 
New  York  such  articles  of  association  are 
required  to  be  filed  in  a  particular  ofiice,  and 
that  they  have  not  been  so  filed,  then  the 
court  could  look  to  the  laws  of  that  state  as 
evidence  to  sustain  the  allegation,  and  the 
defendant  would  be  apprised  of  what  is  re- 
lied upon  as  a  failure  of  duty,  working  fatal 
infirmity  In  Its  organization  or  contract 
Can  it  be  forced  by  such  a  general  allegation 
to  produce  evidence  of  strict  and  full  com- 
pliance with  every  statutory  provision  of  the 
laws  of  New  York,  relating  to  corporations? 
How  can  it  know  whether  the  omitted  act 
is  material,  without  an  indication  as  to  what 
it  is?  Some  statutes  are  mandatory,  and 
some  directory.  What  Is  the  character  of 
the  one  which  is  said  to  have  been  violated? 
How  can  anybody  tell?  The  opposite  party 
is  entitled  to  notice.  He  is  not  required  to 
respond  to  a  drag-net  allegation.  Certainty 
is  one  of  the  essentials  of  pleading.  Story's 
Eq.  PI.  §1  28,  240,  241;  Wellsburg,  etc.,  R.  R. 
Co.  V.  Traction  Co.  (W.  Va.)  48  S.  B.  746, 
750;  Blllingsley  v.  Menear,  44  W.  Va.  651, 
30  S.  E.  61 ;  Vance  Shoe  Co.  v.  Haught,  41 
W.  Va.  275,  23  S.  B.  553;  Zell  Guano  Co.  v. 
Heatherly,  38  W.  Va.  409,  18  S.  B.  611; 
Pyles  V.  Furniture  Co.,  30  W.  Va.  123,  2  S.  B. 
909;  Newberger  v.  Wells,  51  W.  Va.  624, 
639,  42  S.  E.  625.  That  quality  is  wholly 
wanting  in  so  much  of  the  bill  as  relates  to 
this  matter. 

A  serious  matter  is  presented,  however, 
by  the  charge  that  the  building  and  loan 
association  has  practically  abandoned  its 
whole  plan  and  scheme,  by  an  indefinite 
SHiqpension  of  dues,  continued  for  the  long 
period  of  nearly  seven  years,  to  wit,  from  the 


1st  day  of  June,  1888,  until  the  29th  day  of 
'  Aprilf  1905»  when  its  answer  was  filed  in  this 
cause.  The  loan  was  made  in  1803,  from 
which  date  the  plaintiff  paid  dues,  interest, 
and  premiums  until  May  31,  1898,  but  not 
regularly  and  promptly.  On  the  20th  day  of 
April,  1898,  the  by-laws  of  the  association 
were  amended,  so  as  to  confer  upon  the 
directors  authority  to  suspend  payment  of 
dues  on  all  shares  at  any  time,  by  a  two- 
thirds  vote,  for  such. period  of  time  as  to 
them  might  seem  best.  Under  the  authority 
thus  conferred,  they  did  suspend  payment  of 
dues  on  all  shares,  borrowed  and  unborrowed, 
from  the  1st  day  of  June,  1898,  and,  so  far 
as  this  record  shows,  have  never  resumed  the 
collection  thereof.  But  they  required  the 
payment  of  interest  and  premium  on  the  loan 
during  the  period  of  suspension,  and  gave  to 
the  borrowers  the  right  to  make  such  pay- 
ments, on  account  of  the  principal  of  their 
debts,  as  they  might  wish  to  pay,  and 
represented  that  there  should  be  a  consequent 
reduction  in  the  interest  and  premium  to  be 
collected.  Under  this  arrangement  the  plain- 
tiff continued,  to  pay  interest  and  premiums 
until  the  17th  day  of  July,  1900,  and  also 
to  pay  money  in  lieu  of  dues  until  the  9th 
day  of  June,  1900,  amounting  to  the  sum  of 
$180.  He  having  ceased  to  make  further 
payments,  the  directors,  on  the  12th  day  of 
June,  1900,  ascertaining  the  value  of  his 
stock  to  be  $456.44,  applied  said  s\mi  as  a 
credit  on  the  loan  of  $1,200,  and  claimed  a 
balance  due  the  association  on  that  date  of 
$864.49.  Being  of  the  opinion  that  by  the 
suspension  of  the  payment  of  dues  the  as- 
sociation had  forfeited  its  right  to  enforce 
the  contract  as  a  building  and  loan  associa- 
tion contract,  the  circuit  court  treated  the 
whole  transaction  as  an  ordinary  loan,  giving 
the  plaintiff  credit  on  the  debt  for  all  sums 
paid. 

As  the  contract  was  originally  a  valid  one, 
it  Is  difficult  to  see  bow  a  breach  thereof  on 
the  part  of  the  building  and  loan  association 
could  make  it  void  ab  initio  or  change  its 
character.  Up  until  the  1st  day  of  June, 
1898,  the  association,  for  anything  that  ap- 
pears in  this  record,  literally  and  strictly 
complied  with  all  the  terms  of  the  contract 
AH  payments  made  prior  to  that  date  were 
confessedly  made  under  the  contract,  and 
under  a  valid  contract.  The  effect  of  a 
breach  of  the  contract  or  failure  of  duty  by 
the  association  on  that  date  would  be,  not 
to  divest  rights  which  had  already  attached, 
nor  to  undo  things  which  had  been  done  in 
conformity  with  the  contract,  but  only  to 
vest  in  the  injured  party  a  right  of  action 
for  damages  or  specific  performance,  if  he 
wished  to  stand  upon  his  contract  right,  and, 
if  he  did  not,  to  demand  a  rescission  of  the 
contract  or  a  settlement  by  way  of  with- 
drawal. These  are  elementary  principles  of 
law,  which  the  courts  cannot  disregard,  how- 
ever harsh  their  operation  may  be.  Relief 
from  a  contract  cannot  be  given  by  the  courts 
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merely  because  it  is  a  hard  one,  or  an  im- 
provident one,  or  to  pimisb  somebody  for 
wrongdoing.  Courts  of  equity  have  large 
powers,  it  is  true;  but  they  are  limited  to  the 
^ectuation  of  equity  and  justice,  not  in  dis- 
regard of  contracts  or  contractual  rights, 
but  upon  certain  equitable  grounds,  springing 
out  of  the  conduct  of  the  parties  or  fortui- 
tous circumstances.  But  in  all  such  in- 
stances, they  are  careful  hot  to  do  injustice, 
not  to  ignore  vested  rights  and  interests,  and 
never  to  depart  from  the  letter  of  a  con- 
tract, further  than  Is  necessary  to  the  effec* 
tuation  of  right  and  justice,  as  they  spring 
out  of  inequitable  conduct  of  some  of  the 
parties.  Their  office  Is  not  to  execute  ven- 
geance or  punish  the  wicked. 

In  becoming  a  stockholder  in  the  associa- 
tion and  borrower  from  it,  the  plaintiff 
entered  into  contractual  relations,  not  only 
with  the  association  as  a  distinct  corporate 
entity,  but  with  all  its  other  members,  and 
these  may  have  been  numerous.  There  were 
expenses  to  be  borne,  losses  to  be  sustained, 
and  profits  anticipated.  All  those  who  took 
stock,  paid  in  their  money,  and  borrowed 
money,  put  themselves  in  the  same  situation 
as  the  plaintiff,  and  have  rights  and  equi- 
ties as  meritorious  and  sacred  as  his.  He 
may  be  one  of  a  thousand  men  who  stand 
in  practically  the  same  situation.  To  give 
him  back  all  the  money  he  has  paid  in  by 
way  of  credit  on  the  amount  borrowed  by 
him  would  relieve  him  from  the  burden  of  all 
the  expenses  of  the  association  and  from 
liability  to  contribute  to  its  losses,  and,  if 
one  after  another  of  the  stockholders  and 
borrowers  should  be  permitted  thus  to  with- 
draw, the  fund  would  be  exhausted  In  a 
short  time.  Five  hundred  of  the  1,000  would 
come  out  whole,  while  the  remaining  500 
would  lose  everything.  The  assoeiatlon  man- 
agement may  have  been  corrupt  or  ineffi- 
cient, and  the  losses  may  be  heavy  by  reason 
thereof.  But  can  a  court  of  equi^  say  that, 
because  this  man  has  been  wrongfully  treat- 
ed, his  money  wasted  and  squandered  by 
inefficient  or  corrupt  directors,  he  shall  be 
permitted  to  throw  the  whole  loss  upon  his 
associates?  That  is  not  the  basis  of  settle- 
ment adopted  by  this  court  in  the  case  of  the 
insolvency  of  building  and  loan  associations, 
in  consequence  of  which  a  similar  state  of 
affairs  exists.  AH  are  required  to  contribute 
proportionately  to  the  loss  sustained.  In 
Young  V.  Building  Association,  48  W.  Va, 
512,  38  S.  E.  670,  this  court  laid  down  the 
following  rules  applicable  to  such  a  situation: 
"Upon  the  insolvency  of  a  building  associa- 
tion the  dues  paid  on  stock  by  borrowing 
members  are  not  to  be  credited  on  the  debts 
of  such  members.  Upon  insolvency  of  a 
building  association,  in  winding  up  its  affairs 
a  borrowing  member  must  be  charged  with 
his  debt  and  interest,  and  credited  with  all 
moneys  paid  In  by  him  except  dues  on  stock. 
After  payment  of  debts  he  gets  his  share  of 
residue,  in  the  final  distribution  of  what  re- 


mains after  payment  of  expenses  of  winding 
up  and  debts.  If  it  be  safe  to  all  interests 
and  practicable  to  ascertain  the  present 
value  of  the  stock,  the  court  may,  for  the 
present  relief  of  a  borrowing  member,  credit 
that  value  of  his  stock  on  his  indebtedness, 
without  deferring  its  application  till  the 
final  value." 

Whether  the  plaintiff  may  sever  the  rela- 
tions existing  between  him  and  the  associa- 
tion, otherwise  than  in  the  manner  provided 
by  the  by-laws,  depends  upon  the  nature  of  his 
contract  and  his  conduct  in  reference  to  the 
matter  of  which  he  complains,  namely,  the 
suspension.  At  the  time  of  the  amendment 
of  the  by-laws,  somebody  held  his  proxy  and 
voted  for  the  amendment  Assuming  that  the 
holder  of  his  proxy  had  authority  to  vote  for 
an  amendment  so  materially  affecting  the 
contract,  it  does  not  follow  that  the  plaintiff 
assented  to  all  the  consequences  which  have 
resulted  from  that  amendment  The  vesting 
of  authority  in  the  directors  to  suspend  the 
payment  of  dues,  and  the  suspension  itself, 
may  have  been  entirely  proper  and  promo- 
tive of  the  best  interests  of  the  association 
and  all  its  stockholders,  including  the  bor- 
rowers. That  the  directors  should  have  such 
power  may  be  altogether  proper  and  wise. 
The  possession  of  that  power  by  the  directors 
is  the  remote,  not  the  immediate  and  direct, 
cause  of  the  Injury  of  which  complaint  is 
made.  The  suspension  covers  a  long  period 
of  time,  and  there  is  no  suggestion  in  the  rec- 
ord of  any  intention  or  purpose  to  resume 
payment  of  dues.  For  aught  that  appears 
here.  It  is  a  permanent  suspension,  with  a 
view  to  winding  up  and  dissolving  the  cor- 
poration. It  has  been  held  that  a  temporary 
suspension  affords  the  borrower  no  ground 
of  defense  against  the  enforcement  of  the 
obligation  of  his  contract  Johnston  v.  Build- 
ing Association,  104  Pa.  399;  Thomson  v. 
Building  Association,  56  6a.  360.  But  this 
could  hardly  be  deemed  a  mere  temporary 
suspension.  The  effect  of  it  is  to  cause  the 
borrower  to  pay  a  large  amount  of  interest 
not  contemplated  at  the  time  of  entering  into 
the  contract  It  also  denies  him  the  privilege 
of  reducing  his  debt  in  the  manner  contem- 
plated, postpones  for  years  the  maturity  of 
the  stock,  and  renders  it  doubtful  as  to  wheth- 
er it  will  ever  mature.  The  directors  in  this 
instance  have  not  only  required  the  borrowers 
to  pay  Interest  on  the  debt,  but  the  premium 
in  addition  thereto.  These  items  amount  to 
$12  a  month,  $72  a  year,  nearly  $500  for  the 
period  of  nearly  seven  years.  This  is  a  con- 
siderable amount  of  money  to  exact  on  a 
small  transaction  like  this  in  a  manner  not 
contemplated  at  the  Inception  of  the  contract 
and  there  Is  no  suggestion  that  there  will  be 
any  cessation  of  it  The  continuance  of  the 
business  and  the  execution  of  the  contract 
substantially,  according  to  its  terms,  was  ex- 
pected and  relied  upon  by  the  plaintiff  in  en- 
tering into  it  He  supposed  that  at  the  end 
of  the  eight  years  his  stock  would  mature 
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and  thereby  satisfy  the  debt  In  this  way 
he  could,  by  small  periodical  payments  ex- 
tending oyer  a  considerable  period  of  time, 
pay  what  was  to  him,  no  doubt,  a  consider- 
able debt,  without  greatly  burdening  himself. 
Twelve  years  have  passed,  and  during  more 
than  one-half  of  that  period  there  has  been 
an  abandonment  of  that  part  of  the  contract 
which  it  was  supposed  would  largely  contrib- 
ute to  the  satisfaction  of  the  debt  at  the  end 
of  the  contemplated  period.  This  is  material, 
and  ought  to  afford  ground  of  relief.  7 
Thompson  on  Corporations,  S  8796,  says:  "In 
return  for  the  undertakings  of  the  borrower 
In  the  transaction  of  loan  or  advancement  as 
they  have  been  pointed  out,  there  is  an  Impli- 
ed undertaking  on  the  part  of  the  association 
scheme  in  the  liquidation  of  the  whole  of  his 
indebtedness;  i.  e.,  that  it  shall  be  by  means 
of  gradual  payment,  and  that  he  shall  partic- 
ipate, and  have  the  opportunity  of  reducing 
his  liability  by  his  participation,  in  the  profits 
of  a  continuing  business,  to  be  carried  on  to 
a  fixed  end.  Where,  through  bad  manage- 
ent,  financial  misfortunes,  loss  of  membership, 
or  any  other  cause,  the  career  of  the  associa- 
tion is  brought  to  a  premature  close,  the 
borrower  is  compellable  forthwith  to  pay  the 
balance  due  from  him  on  his  security,  al- 
though in  terms  only  given  for  installments. 
He  is  therefore  deprived  of  some  proportion 
of  the  advantages,  the  prospect  of  which  in- 
duced him  to  assume  the  burden  of  his  orig- 
inal obligation.  There  remains  nothing  to 
compensate  him  for  his  liability  to  make  up 
the  premiums,  to  keep  up  stock  payments,  to 
pay  fines,  etc.  The  consideration  of  the 
liability  failing,  the  liability  itself  must.  In  a 
proportionate  degree,  fail  also." 

As  a  case  of  dissolution  or  inability  to  carry 
out  the  contract  is  not  here  fully  disclosed, 
what  has  just  been  quoted  may  not  be  ap- 
plicable in  its  full  extent  to  this  case;  but  it 
asserts  a  principle  within  which  the  case 
falls.  There  has  been  such  a  departure  from 
the  plan,  and  such  an  abandonment  of  some 
of  its  essential  features  for  so  long  a  time  as 
to  deprive  the  borrower  of  a  substantial  part 
of  the  original  consideration,  in  consequence 
of  which  he  is  entitled,  upon  well-settled 
principles  of  law,  to  a  severance  of  his  rela- 
tions with  the  association  on  some  equitable 
and  just  basis.  Though  there  may  be  no 
cause  for  dissolving  the  corporation  and  wind- 
ing up. its  affairs,  there  is  ample  cause  for 
dissolving  the  relations  subsisting  between 
him  and  the  corporation,  just  as  one  partner 
may,  for  cause,  dissolve  a  copartnership  or 
withdraw  from  it,  leaving  it  subsisting  as  be- 
tween the  other  partners,  if  they  desire  to 
carry  it  on.  In  such  case  it  may  be  that  there 
is  a  technical  dissolution,  since  the  settle- 
ment must  be  made  on  the  same  basis  as  in 
the  case  of  final  dissolution  and  distribution 
of  all  the  assets.  But  in  every  practical  sense 
it  may  be  a  mere  withdrawal  by  one  member 
of  the  copartnership,  and  no  reason  Is  per- 
ceived why  such  withdrawal  cannot  be  effect- 


ed in  a  corporation,  wh»i  the  circumstances 
warrant  it  Many  of  the  principles  Qt  <h>- 
partnership  enter  into  the  relations  subsist-' 
ing  between  the  members  of  a  corporation. 
On  dissoltfti<Ki  and  settlement  the  same  prin- 
ciples apply,  except  that  ordinarily  there  is 
no  liability  for  unpaid  debts,  and  the  legal 
title  to  the  assets  is  not  in  the  members  of  the 
corporation  as  it  is  in  the  members  of  a  co- 
partnership. A  dissolution  of  a  partnership 
for  cause  puts  an  end  to  it,  but  its  termina- 
tion does  not  imply  that  it  never  had  any  ex- 
istence. When  the  cause  which  gives  right 
to  a  dissolution  arises,  it  does  not  vitiate  the 
contract  from  the  beginning.  On  settlement  it 
Is  treated  as  having  been  a  valid  binding  obli- 
gation from  the  beginning  until  the  date  of . 
dissolution. 

In  the  application  of  general  principles, 
some  variation  must  always  be  made  to 
accommodate  them  to  the  nature  of  the  case 
and  Its  peculiar  circumstances.  This  is  not 
a  copiartnership,  nor  is  it  an  ordinary  oor- 
poratlon.  The  borrowing  stockholder  sus- 
tains a  dual  relation  to  the  corporation,  and, 
through  it,  to  his  corporate  associates.  In 
one  aspect  he  is  a  debtor,  the  amount  due 
from  him  constituting  part  of  the  assets  of 
the  corporation  to  ^hlch  its  creditors  may 
look  for  satisfaction  of  their  demands  and 
to  which,  after  the  satisfaction  of  the  claims 
of  creditors,  payment  of  expenses,  and  de- 
duction for  losses,  all  the  stockholders,  he 
included,  may  look  for  their  distributive  por- 
tions on  dissolution  or  consummation  of  the 
enterprise.  In  another  aspect,  he  is  a  stock- 
holder, contributing  to  the  capital  stock  of 
the  corporation,  along  with  his  corporate 
associates,  all  In  some  form  sharing  the  bur- 
den of  expenses  and  the  risk  of  losses  and 
dividing  the  profits  earned.  But  a  peculiar 
feature  of  the  arrangement  is  that  each 
borrowing  member  hopes  and  expects  that 
his  stock,  with  the  profits  earned,  will  ulti- 
mately pay  the  debt  he  owes.  Each  bor- 
rower pays  an  enormously  high  rate  of  in- 
terest, but  knows  that  every  other  borrower 
is  doing  the  same  thing,  and  that  their  money, 
kept  continually  loaned  at  a  higu  rate  of 
interest  collected  weekly  or  monthly,  and 
reloaned,  and  thus  compounded,  will  produce 
large  profits  to  the  association  to  be  appor- 
tioned to  the  stockholders  as  additions  to  the 
stock  values,  thus  accelerating  and  hastening 
the  maturity  of  the  stock  and  consequent 
payment  of  the  debt  The  statute  allows 
such  collection  of  interest  for  the  very  reason 
that  the  borrower  profits  by  the  arrange- 
ment. It  hastens  the  day  of  maturity  of  the 
stock  and  comes  back  to  each  stockholder 
In  proportion  to  the  amount  of  his  stock. 
Though  not  the  ordinary  legal  rate  of  inter- 
est it  is  a  lawful  rate  which  the  law  permits 
the  members  of  building  and  loan  associationp 
to  establish  among  themselves  for  their  mutu- 
al benefit 

Upon  these  considerations,  it  might  be  jnst 
and  fair  to  give  the  association  the  benefit 
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of  the  premiums  paid,  or  which  ought  to 
have  been  paid,  up  to  the  date  of  the  suspen- 
sion, and  allow  the  borrower  to  take,  as  a 
credit  on  his  debt,  the  full  actual  value  of 
his  stock  at  that  date.  But  he  agreed  to 
pay  that  premium  as  a  consideration  for  the 
opportunity  given  him  to  satisfy  the  loan  by 
maturing  the  stock  within  the  time  contem- 
plated. He  did  not  agree  to  pay,  as  premium, 
50  cents- per  share  for  such  length  of  time 
as  the  association  might  be  solvent  or  prop- 
erly conduct  Its  business,  but  for  the  whole 
period  of  eight  years,  as  consideration  for 
the  satisfaction  by  the  association  of  his 
debt  at  or  near  the  end  of  that  period  by 
maturing  the  stock.  The  premium  is  not, 
In  a  legal  sense,  additional  interest,  though 
it  practically  amounts  to  that  Legally,  it 
is  the  purchase  money  of  the  right  to  take 
from  the  association  as  a  loan  the  ultimate 
value  of  the  borrower's  stock,  to  be  paid  and 
satisfied  by  the  maturing  of  that  stock. 
When  the  association  becomes  insolvent,  or, 
by  its  misconduct,  makes  it  necessary  or 
proper  for  the  borrower  to  dissolve*  his  re- 
lations with  it,  the  consideration  for  the 
agreement  to  pay  that  premium  falls,  and 
the  borrower  may  elect  to  withhold  it,  and 
to  claim,  as  a  credit  on  his  debt  such  por- 
tion of  it  as  has  been  paid.  In  some  Juris- 
dictions the  premium  \b  apportioned  accord- 
ing to  the  time  which  has  elapsed;  such 
part  of  the  premlimi  as  is  proportionate  to 
that  time  being  called  the  "earned  premium," 
and  the  residue  the  "unearned  premium." 
In  other  jurisdictions  the  reasonable  view 
of  a  total  failure  of  the  consideration  for 
the  premium  is  adopted,  and  the  borrower 
is  allowed  credit  for  all  the  premium  paid. 
This  court  in  Young  v.  Building  Association, 
followed  that  line  of  decisions  which  allows 
the  borrower  credit  for  all  the  premiums 
paid.  Here,  inasmuch  as  the  borrower  has 
shown  himself  to  be  entitled  to  go  out  of  the 
association,  not  by  way  of  withdrawal,  in 
the  manner  prescribed  by  the  by-laws,  but 
as  of  right  as  in  the  case  of  a  dissolution, 
the  same  principle  ought  to  be  applied. 

Endlich  on  Building  Associations,  after 
reviewing  the  decisions  in  the  different  states, 
says,  at  section  581:  "Upon  the  basis  of  all 
the  decisions  examined,  it  may  be  safely 
laid  down  that  the  clear  weight  of  authority 
rejects  the  enforcement  of  any  part  of  the 
premium.  And  iif  reason  and  fairness  this 
must  be  so.  The  premium  is  not  a  payment 
In  advance.  The  contract  concerning  it  is 
that  it  shall  be  made  up  by  the  borrower 
In  the  association's  hands,  and  that,  upon 
his  final  settlement  with  the  association, 
when  the  work  of  both  shall  be  accomplished 
and  their  reciprocal  duties  fulfilled,  it  shall 
be  relinquished  to  and  appropriated  by  the 
association.  The  contract  therefore,  is  an 
entire  one.  It  does  not  contemplate  a  stop- 
page at  any  Intermediate  point  and  an  ap- 
portionment of  the  premium  accordingly. 
No   part  of   it   is  earned   until   the   whole 


scheme  has  been  carried  out  Hence,  if  at 
any  stage  the  society,  breaking  down,  fails 
to  perform  its  part  of  the  bargain,  the  prom- 
ise to  pay  it  the  premium  loses  the  con- 
sideration upon  which  it  was  based,  and 
ought  to  be  regarded  as  wholly  abrogated. 
To  attempt  to  apportion  the  premium  is  sim- 
ply to  treat  it  as  additional  interest  To  re- 
gard It  as  something  with  which  the  borrower 
has  parted,  as  something  which  the  society 
has  earned,  as  assets  in  Its  hands  before  it 
has  done  that  which  entitles  it  to  retain  the 
premium,  is  to  misconceive  its  true  character 
and  office.  It  must  be  true,  therefore,  that 
the  basis  of  the  borrower's  Indebtedness  is 
to  be  taken  to  be  the  amount  of  money  actual- 
ly passing  into  his  hands  with  legal  interest 
thereon.  But  it  cannot  be  true  that  he  is  to 
be  allowed  as  deductions  therefrom  all  that 
he  has  paid  into  the  society.  That  would  be 
overlooking  his  duty  as  a  member  to  con- 
tribute to  the  losses  and  expenses  of  the  com- 
mon enterprise.  What  he  has  paid  as  in- 
terest is  to  be  allowed  him  as  paid  upon 
interest  If  he  has  paid  interest  upon  the 
premium  bid  by  him,  he  has  overpaid  his 
interest,  and  the  excess  ought  to  go  in  reduc- 
tion of  his  debt  •  •  •  When  a  building 
association's  affairs  are  in  the  hands  of  a 
receiver,  acting  under  the  direction  and 
supervision  of  a  court  of  equity,  there  can 
be  no  difficulty  in  determining,  or  at  least 
approximating,  what  Its  receipts,  profits,  and 
losses  have  been,  what  its  liabilities  are, 
and  what  Is  the  value  of  every  share  of 
stock  presently  held  advanced  or  unadvanced 
in  it  and  how  much  every  member  must 
lose  upon  every  dollar  paid  in  by  him  upon 
his  stock,  making  a  proper  allowance  for  the 
expenses  of  settlement  If  that  can  be 
ascertained,  the  amount  per  share  to  be  cred- 
ited upon  the  borrower's  indebtedness — ^that 
is,  upon  the  amount  actually  received  by  him 
originally — has  been  found,  and  if  he  pays 
the  balance,  with  interest  (being  credited  with 
Interest  payments),  he  has  discharged  all  he 
owes  the  society  or  his  fellow  members. 
If  these  preliminary  calculations  can  be  made 
to  yield  only  an  approximately  correct  re- 
sult, a  corresponding  credit  ought  to  be  al- 
lowed for  the  borrower's  stock,  and  his  right 
preserved  to  reclaim  what,  on  a  final  settle- 
ment be  shall  appear  to  have  overpaid." 

This  law  seems  to  be  justly  and  fairly  ap- 
plicable to  the  present  case,  but  at  what  time 
ought  the  application  of  it  to  be  made? 
Since  June  1,  1898,  nothing  appears  to  have 
been  done  but  receiving  Interest  and  pre- 
mium on  the  loans  and  collecting  assets. 
The  plaintiff  has  not  paid,  nor  been  permit- 
ted to  pay,  any  dues,  and  it  seems  to  be  ad- 
mitted that  none  had  been  paid  by  any  per- 
son. He  has  made  payments  corresponding 
in  amount  to  the  dues,  but  with  the  under- 
standing that  these  payments  were  to  be 
credited  upon  his  debt  Hence  it  appears 
that  there  has  been  a  cessation  since  June 
1,  1898,  of  some  of  the  most  important  func- 
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tlozis  of  the  association.  What  disposition 
hBB  been  made  of  the  collections  does  not  ap- 
pear. Whether  they  have  been  reloaned  and 
i;>roflts  made,  or  have  been  consumed  in  the 
V>ayment  of  withdrawals,  nothing  in  the  rec- 
ord indicates.  It  is  fair  to  presume  that,  had 
the  association  regained  its  normal  and 
Healthy  condition,  this  state  of  affairs  would 
not  exist  It  would  be  exercising  all  its 
functions  and  working  towards  maturity  of 
the  stock.  Something  must  still  be  radical- 
ly, and  perhaps  incurably,  wrong.  All  this 
argues  that  such  was  the  condition  at  the 
4ate  of  the  suspension.  The  logic  of  the 
iituation  and  circumstances  disclosed  by  the 
record  is  that  a  process  of  liquidation  has 
been  carrried  on  for  all  these  years  by  the 
directors.  Hence  the  adjustment  between 
the  plaintiff  and  defendant  ought  to  be  made 
as  of  June  1,  1898.  He  should  be  charged 
with  the  amount  of  the  loan  and  interest 
thereon  from  the  time  at  which  it  was  re- 
ceived, and  all  payments  made  by  him  as  in- 
terest and  premium  should  be  credited  and 
applied  on  the  debt  and  interest  thereon,  ac- 
cording to  the  rule  governing  partial  pay- 
ments, and  the  actual  value  of  his  stock,  as 
nearly  as  it  can  be  ascertained,  as  of  June  1, 
1898,  should  be  credited  also.  Then,  start- 
ing with  the  balance  thus  ascertained,  he 
should  be  charged  with  interest  thereon,  and 
credited  with  all  payments  of  interest  and 
dues,  or  sums  paid  in  lieu  of  dues,  under  the 
rule  governing  partial  payments,  and  re- 
quired to  pay  the  amount  remaining  due  as 
thus  ascertained,  and,  upon  the  payment  of 
said  amount,  the  association  should  be  re- 
quired to  execute  a  release  of  the  deed  of 
trust  How  far  the  result,  so  to  be  deter-, 
mined,  will  differ  from  that  at  which  the 
court  below  arrived  in  treating  the  loan  as 
an  ordinary  one,  depends  largely  upon  the 
value  of  the  stock.  The  dues  paid  up  to 
June  1,  1898,  amounted  to  $388.80;  but  it 
seems  that  several  payments  were  omitted, 
in  consequence  of  which  the  value  of  the 
stock  at  that  date  would  probably  be  consid- 
erably less  than  that  of  other  shares,  the 
dues  on  which  were  kept  promptly  paid. 
The  incompleteness  of  the  record  respecting 
the  status  and  value  of  the  stock  at  the  time 
aforesaid  may  render  It  necessary  to  con- 
duct an  inquiry  in  respect  thereto.  It  may 
also  appear,  upon  full  investigation  and  dis- 
closure of  all  the  facts,  that  credit  for  the 
full  book  value  of  the  stock  on  that  date 
would  not  be  equitable  and  just  Therefore 
the  matter  of  what  should  be  credited  as  the 
value  of  the  stock  at  the  time  aforesaid  will 
be  left  open  for  determination  by  the  circuit 
court  upon  ascertainment  of  the  necessary 
facts. 

For  the  reasons  above  given,  the  decree 
complained  of  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings,  in  accord- 
ance with  the  views  herein  expressed  and 
the  principles  and  rules  governing  courts  of 
equity. 


SANDERS,  J.  (dissenting).  The  decree 
of  the  circuit  court  is  based  upon  the  theory 
that  at  the  time  the  defendant  became  a 
member  of  the  association,  and  at  the  time 
the  loan  was  made  to  him,  certain  by-laws 
of  the  association  were  in  force,  providing 
that  monthly  dues  should  be  collected  from 
all  members  and  stockholders  of  the  associa- 
tion, and  that  some  time  thereafter  the  by- 
laws were  changed,  so  as  to  permit  the  di- 
rectors to  indefinitely  suspend  the  payment 
of  such  dues,  which  they  did,  in  pursuance 
thereto,  thereby  changing  the  contract  en- 
tered into  between  the  plaintiff  and  the  asso- 
ciation, and  defeating  the  entire  purpose  and 
object  thereof,  and  destroying  its  features  as 
a  building  and  loan  association,  and  that, 
this  being  done,  the  loan  made  should  be 
treated  as  a  simple  loan,  bearing  the  legal 
rate  of  interest  This  conclusion  of  the  cir- 
cuit court,  I  think,  is  eminently  correct,  and 
I  would  aflSirm  the  decree. 

The  conclusion  reached  by  the  court  in  its 
majority  opinion  and  ttmt  reached  by  the  cir- 
cuit court  differ  only  in  respect  to  the  basis 
of  settlement;  it  being  held  here  that  the  in- 
aetinite  suspension  of  dues  amounted  prac- 
tically to  a  dissolution  of  the  association, 
and  that  the  settlement  should  be  governed 
by  the  principles  announced  in  the  case  of 
Young  V.  Building  Association,  48  W.  Va. 
512,  38  S.  E.  670.  It  does  not  appear  from 
the  record  that  the  association,  at  the  time 
of  the  suspension  of  the  payment  of  dues, 
was  insolvent,  or  that  it  is  now  insolvent,  or 
has  been  dissolved;  nor  is  there  any  such 
claim,  but,  so  far  as  the  record  shows  it  is 
perfectly  solvent  and  continuing.  Therefore 
it  is  improper  to  hold  that  the  settlement 
made  with  the  plaintiff  should  be  upon  the 
theory  that  the  association  is  not  a  going  con- 
cern. So  far  as  we  know,  this  plaintiff  Is  the 
only  member  complaining  of  such  suspen- 
sion, and  the  only  one  who  se^s  a  settle- 
ment and  desires  to  withdraw.  This  being 
so,  the  question  arises,  must  he  be  required 
to  fulfill  the  contract  on  his  part  by  paying 
dues  upon  his  stock  until  the  time  of  sucn 
suspension?  The  association,  by  the  indefi- 
nite suspension  of  dues,  has  entirely  changed 
the  contract  of  the  plaintiff,  by  necessarily 
extending  the  maturity  of  his  stock  to  a 
time  far  beyond  that  at  which  it  would  have 
matured,  if  the  contract  had  been  carrried 
out  as  entered  into,  and  had  been  continued 
upon  the  plan  and  scheme  of  a  building  and 
loan  association.  This  being  so,  the  plain- 
tiff should  only  be  required  to  repay  to  the 
association  the  amount  of  the  loan,  with  6 
per  cent  interest,  giving  him  credit  upon  the 
plan  of  partial  payments  for  all  payments  he 
has  made.  It  is  said  that  he  should  be  re- 
quired to  pay  dues  up  to  the  time  of  the  sus- 
pension, because  to  hold  otherwise  would  be 
a  hardship  on  the  other  stockholders  and 
members  of  the  association.  Why  is  this 
so?  He  repays  to  the  association  the  sum  of 
money  which  it  advanced  to  him,  as  a  loan. 
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with  6  per  cent  Interest  It  Is  In  no  worse 
condition.  The  money  that  it  advanced  has 
been  repaid,  with  Its  legal  Interest  When 
the  plaintiff  entered  Into  his  contract,  the 
by-laws  of  the  association  entered  into  and 
formed  a  part  of  It,  and  these  provided  for 
the  payment  of  dues,  premium,  and  interest 
in  monthly  installments  until  the  maturity  of 
the  stock,  but  premium  not  to  exceed  eight 
years.  By  this  plan  there  was  a  chance  that 
the  association,  if  its  affairs  were  honestly 
administered,  would  mature  its  stock  within 
this  term  from  the  earnings  of  the  company. 
This  the  suspension  of  dues  effectually  pre- 
vents. The  association  disabled  itself  to  per- 
form its  contract  It  does  not  appear  from 
the  record  but  that  the  other  stockholders 
have  assented  to  and  acquiesced  in  the 
change.  The  plaintiff  cannot  be  bound  by 
their  acquiescence,  nor  is  he  required  to  con- 
tribute to  the  support  of  the  association  the 
dues  paid  by  him  to  the  time  of  the  change, 
on  the  assumption  that  to  hold  otherwise 
would  be  a  hardship  on  the  other,  and,  so 
far  as  we  know,  assenting  stockholders.  The 
consideration  for  his  contract  has  failed  ab- 
solutely, and  he  has  the  right  to  treat  it  as 
abrogated,  which  he  has  done.  This  being  so, 
nothing  more  should  be  required  of  him  than 
the  interest  on  the  money  received;  but  that, 
together  with  the  principal,  be  should  pay. 


(124  Ga.  986) 
JENKINS  V.  CENTRAL  OF  GEORGIA' 

RY.  CO. 
(Supreme  Court  of  Georgia.    Feb.  19,  1906.) 

NBGUGENCE— INJUBT  TO  LICENSEE. 

Under  the  facts  alleged  in  the  plaintiff's  pe- 
tition, he  entered  the  premises  ot  the  defend- 
ant railway  company  as  a  volunteer  and  mere 
licensee,  and  the  injuries  he  reoeived  were  at- 
tributable, not  to  an  omission  by  the  company 
to  perform  any  duty  which  it  owed  to  him  as 
such,  but  to  his  own  voluntary  act. 

[Ed.  Note.— For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Negligence,  SS  42-44.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Haralson 
County;   A.  L.  Bartlett,  Judge. 

Action  by  G.  B.  Jenkins  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
defendant    Plaintiff  brings  error.    Affirmed. 

S.  li.  Oaven,  W.  R.  Hutcheson,  and  C.  G. 
Janes,  for  plaintiff  in  error.  J.  B.  Branham 
and  McHenry  &  Maddox,  for  defendant  in 
error. 

EVANS,  J.  The  railway  company  de- 
murred to  the  plaintiff's  petition;  he  amend- 
ed it,  and  the  result  produced  was  sub- 
stantially as  follows,  so  far  as  the  setting 
forth  of  a  cause  of  action  is  concerned:  Dur- 
ing the  month  of  January,  1903,  the  defend- 
ant company  operated  a  steam  shovel  with- 
in half  a  mile  of  plaintiff's  home  near 
Felton,  in  Haralson  county,  which  was  used 
'for  the  purpose  of  hoisting  dirt  and  loading 
the  same  on  cars,  to  be  transported  to  vari- 


ous points  along  the  company's  railway.  On 
or  about  January  12th  an  employe  of  the 
company  came  to  plalntlff*s  house  and  told 
him  that  "Mr.  Clint  Morgan,  who  wae  con- 
ductor on  the  train  of  cars  which  trans- 
mitted the  dirt  from  the  steam  shovel," 
wanted  plaintiff  to  come  up  to  where  the 
shovel  was  located  for  the  purpose  of  giving 
him  some  information  as  to  where  the  lines 
of  certain  land  lots  were,  etc.  As  the  com- 
pany's employ^  in  charge  of  the  steam 
shovel  knew,  the  plaintiff  was  familiar  with 
the  location  of  the  land  lines  and  the  num- 
bers of  the  land  lots  in  the  vicinity,  and  the 
desired  Information  was  sought  by  defend- 
ant's employes  in  order  that  they  might  not 
raise  dirt  with  the  shovel  from  lands  other 
than  those  from  which  they  had  a  right  to 
take  soil.  In  response  to  the  message  thus 
delivered  to  him,  plaintiff  went  to  the  steam 
shovel,  though  the  day  was  very  cold  and 
ice  was  to  be  found  where  water  had  stood 
upon  the  surface  of  the  ground.  When  he 
arrived,  he  was  informed  t)y  one  Mr.  Turner, 
one  of  the  company's  employes,  that  the 
conductor  in  charge  of  the  dirt  train  had 
gone  off  with  a  train  load  of  dirt  and  would 
be  gone  30  minutes.  Upon  hearing  this, 
plaintiff  started  down  towards  a  fire  burning 
on  the  ground  near  the  shovel,  with  a  view 
to  warming  himself,  whereupon  Turner  told 
him  to  get  up  in  the  box  or  car  which  en- 
closed the  boiler  and  engines,  as  the  boiler 
was  hot  and  this  was  a  much  better  place 
to  warm.  He  assisted  plaintiff  up  the  steps 
attached  to  the  car  enclosing  the  boiler,  the 
steps  being  very  small,  hard  to  ascend,  and 
extending  from  a  point  near  the  ground  to 
the  floor  of  the  car,  a  distance  of  5^  or  6 
feet  from  the  ground.  Turner  told  plaintiff 
"it  would  be  perfectly  safe  for  him  to  ascend 
the  steps  and  to  come  down  same,  as  he 
would  assist  him  in  doing  so. 

The  reason  for  Mr.  Turner's  saying  it 
would  be  perfectly  safe  for  petitioner  to 
ascend  said  steps  to  said  box  enclosing  said 
boiler  and  engines,  as  aforesaid,  was  because 
petitioner  objected  to  ascending  said  steps 
on  account  of  his  age  and  had  not  good  use 
of  himself,  and  told  said  Mr.  Turner  he  was 
afraid'  he  would  fall  and  hurt  himself  in  do- 
ing so,  but  said  Mr.  Turner  assured  your 
petitioner  that  he  would  assist  him  up  into 
and  down  from  said  box,  •  •  •  and  did 
assist  your  petitioner  up  into  said  box  safe- 
ly." Within  25  or  30  minutes  thereafter, 
and  before  Morgan,  the  conductor,  had  re- 
turned, an  employ^  remarked  that  Mr.  C. 
B.  Wllburn,  superintendent  of  the  Chatta- 
nooga division  of  the  defendant's  railway, 
was  coming.  Turner  immediately  left  the 
scene,  as  did  all  the  rest  of  the  employes, 
leaving  plaintiff  alone  in  the  box  or  car,  and 
without  offering  him  any  assistance  In  get- 
ting out  All  of  them  went  out  of  his  sight 
and  hearing.  After  he  had  waited  a  con- 
siderable time,  about  an  hour,  and  until  it 
was  growing  late  in  the  afternoon,  expect- 
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\ng  Turner  or  some  otber  employ^  to  return 
to  assist  him  to  the  ground,  he  undertook 
to  get  out  by  himself,  as  none  of  them  had 
returned,  using  all  precaution  to  get  out  of 
the  box  without  hurt  When  he  put  his  foot 
on  the  top  step,  he  slipped,  fell  to  the  ground, 
and  was  seriously  injured,  the  step  having 
Ice  and  dirt  on  it  which  caused  his  foot  to 
slip  as  he  stepped  thereon.  The  ice  and  dirt 
had  been  allowed  to  there  accumulate  dur- 
ing the  day,  which  fact  was  known  to 
Turner  and  other  employes  at  the  steam 
shovel,  but  of  which  fact  plaintiff  was  ig- 
norant Having  been  invited  by  Turner 
to  ascend  the  steps,  and  having  received 
his  assistance  in  doing  so,  plaintiff  did  not 
detect  the  condition  of  the  steps  in  ascend- 
ing them,  and  he  could  not  readily  have  done 
so,  because  he  was  old  and  his  eyesight  was 
bad,  he  being  at  the  time  some  65  years  of 
age.  "Turner  was  the  superintendent  and 
person  in  charge  of  said  steam  shovel,  and 
had  the  management,  working,  and  operat- 
ing thereof;  •  ♦  •  was  authorized  to  in- 
vite and  permit,  and  did  invite,  permit,  and 
assist  your  petitioner  to  go  upon  said 
steam  shovel."  On  account  of  plaintiff's 
feeble  conditi<Ni,  and  because  ''he  could 
not  see  in  the  dark  sufficiently  well  to 
safely  travel  from  said  steam  shovel  to 
his  home  after  dark  on  said  evening,  it 
then  growing  late  and  colder  as  night  grew 
nearer,  he  became  anxious  and  uneasy,  and 
it  was  necessary  for  him  to  get  off  of  said 
shovel  and  go  to  his  home  before  it  grew 
darker  or  colder,  •  •  •  a  reasonable 
time  having  elapsed  in  which  he  had  awaited 
the  return  of  said  Turner,"  and  plaintiff 
having  "then  and  there  loudly  as  he  could 
called  to  said  Turner  to  return  and  assist 
him  in  alighting  from  said  shoveL"  Plain- 
tiff was  entirely  free  from  fault,  but  the 
defendant  company  was  grossly  negligent 
(1)  in  allowing  ice  to  accumulate  on  the 
steps,  and  (2)  in  not  complying  with  the  con- 
tract to  assist  him  safely  from  the  box  to 
the  ground,  as  its  employes  had  promised 
to  do,  it  being  the  duty  of  the  company  and 
its  agents  to  see  that  he  reached  the  ground 
safely,  he  being  its  guest  by  the  invitation 
of  Its  agents  and  employes,  and  having 
called  at  the  steam  shovel  upon  a  mission 
of  Interest  to  the  railway  company  but  not 
to  himself.  It  was  Incumbent  upon  the  com- 
pany  to  see  to  it  that  he  arrived  safely  at 
the  steam  shovel,  that  he  received  no  injury 
while  he  remained  there  on  this  mission,  and 
that  he  departed  safely. 

After  the  plaintiff  had  amended  his 
petition,  the  defendant  company  renewed  its 
demurrer  to  it,  and  the  court  ruled  tbat  it 
set  forth  no  cause  of  action,  and  accordingly 
dismissed  the  action.  We  are  called  on  to 
decide  whether  or  not  this  was  the  proper 


direction  to  give  In  the  case.  At  tiie  aataet 
it  is  pertinent  to  remark  that  even  were 
the  plaintiff  a  guest  of  the  railway  company, 
it  was  not  an  insurer  of  his  safety,  as  the 
pleader  apparently  assumes  in  stating  bis 
conclusions  of  law  and  fact  We  cannot 
undertake  to  judicially  say  that,  under  the 
facts  alleged,  the  plaintiff  came  upon  the 
premises  of  the  railway  company  upon  its 
express  invitation  and  as  its  welcome  guest 
To  do  so  would  be  to  hold,  as  a  matter  of 
law,  that  the  conductor  of  a  dirt  train  is  to 
be  regarded  as  having  implied  authority  to 
indite  and  transmit  invitations  to  friends 
or  strangers  to  visit  and  consult  with  him 
on  matters  of  moment  incident  to  his  busi- 
ness. No  such  authority  can  be  implied 
from  the  official  designation  given  to  the 
employ^  who  invited  the  plaintiff  to  call. 
Central  Ry.  Co.  v.  Morris,  121  Ga.  486,  49 
S.  B.  606,  104  Am.  St  Rep.  164.  He  came 
not  as  a  guest,  therefore,  though  he  may 
have  been  welcomed  as  one  by  Mr.  Turner, 
"the  superintendent  and  person  in  charge"  of 
the  steam  shovel,  who  "was  authorized  to 
invite  and  permit"  the  plaintiff  to  get  upon 
the  car  in  order  to  warm  himself  while 
waiting  the  return  of  the  conductor  of  the 
dirt  train.  At  best  this  authority  was  limi- 
ted to  extending  to  visitors  calling  upon  en»- 
ployte  license  to  enjoy  the  conforts  afforded 
by  the  compartment  into  which  Mr.  Turner 
"did  invite,  permit,  and  assist"  the  plaintiff. 
Relatively  to  the  company,  the  plaintiff  was 
a  mere  licensee,  and  It  was  under  no  duty  to 
point  out  to  him  the  obvious  fact  th:it  tli(» 
steps  were  covered  with  dirt  and  ice.  Nor 
was  it  imder  any  obligation  to  render  him 
any  assistance  in  entering  or  departing  from 
the  car  into  which  he  was  Invited  by  Turner, 
nor  does  It  appear  that  he  was  acting  within 
the  scope  of  his  duties  in  rendering  the 
proffered  assistance  and  promising  to  assist 
the  plaintiff  in  alighting.  The  courtesy  and 
kindness  with  which  this  employ^  treated 
this  elderly  and  infirm  gentleman  imposed 
upon  the  company  no  duty  of  holding  itself 
in  readiness  to  assist  him  whenever  he  might 
choose  to  leave  the  safe  and  comfortable 
quarters  he  was  permitted  to  occupy  while 
awaiting  the  return  of  its  conductor.  The 
plaintiff  had  the  alternative  of  patiently 
waiting  till  Turner  returned  and  was  ready 
to  perform  his  purely  gratuitous  and  dis- 
tinctly individual  undertaking  to  render  him 
the  promised  assistance,  or  voluntarily 
assuming  the  risk  of  leaving  the  car  in 
safety  without  such  assistance,  despite  his 
Infirmities.  He  chose  the  latter,  the  haz- 
ardous course,  and  was  injured.  The  com- 
pany is  not  bound  by  his  election,  whether 
he  did  or  did  not  act  with  ordinary  prudence. 
Judgment  affirmed.  All  the  Justices  con- 
cur. 
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(m  Oa.  816) 

SUTTON  T.  STATE. 

(Supreme  Court  of  Qeorgia.    Feb.  16,  190&) 

1.  INDICTMER1>— DiFnCBENT   COURTS. 

Where  an  indictment  or  special  present- 
ment contained  four  counts,  charging  respect- 
iyely  that  a  man  was  guilty  of  fornication  with 
a  named  woman,  both  of  them  being  alleged  to 
be  single;  that  he  was  guilty  of  adultery  with 
the  same  woman,  both  of  them  being  alleged  to 
be  married ;.  that  he  was  guilty  of  adultery  and 
fornication  with  her,  he  being  alleged  to  be 
married  and  she  to  be  single ;  and  that  he  was 
guilty  of  adultery  and  fornication  with  her,  he 
being  alleged  to  be  single  and  she  to  be  mar- 
ried, the  court  was  not  bound  to  require  the 
state  to  elect  on  which  of  these  counts  it  would 
try  the  accused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27. 
Cent.  Dig.  Indictment  and  Information,  n 
438-447.] 

2.  Same^-Timx  fob  ELBcnon. 

In  such  a  case,  after  the  evidence  for  the 
state  had  been  partly  introduced  and  a  motion 
had  then  been  made  to  require  the  state  to 
elect  on  which  count  it  would  proceed*  if  the 
court  granted  such  motion,  there  was  no  error 
in  not  requiring  the  election  to  be  made  until 
the  evidence  for  the  state  was  closed. 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  I  427.] 

S.    ADUI.TEBY    —    FOBNICATION     —    CbUHNAL 

Proseodtiow— Evidence. 

Where  the  eyidence  showed  that  on  several 
occasions  the  defendant,  who  was  a  married 
man,  visited  the  house  where  the  woman  lived 
with  whom  he  was  charged  to  have  committed 
adultery  and  fornication,  and  that  he  had  once 
or  twice  been  seen  lying  in  or  on  the  bed  with 
her,  it  was  competent  to  prove  that  her  general 
reputation  was  that  of  a  prostitute,  and  that 
the  house  at  which  she  lived  was  generally 
reputed  to  be  a  bawdyhouse. 

4.  Same— Sufficiency. 

The  evidence  authorized  a  conviction,  and 
none  of  the  grounds  of  the  motion  for  new  trial 
require  a  reversal. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Miller  County; 

5.  J.  Reagan,  Judge. 

Arthur  Sutton  was  conyicted  of  crime,  and 
brings  error.    Affirmed. 

A  special  presentment,  was  retmmed 
against  Sutton,  containing  four  counts.  The 
first  charged  him  with  the  offense  of  fornica- 
tion with  one  Annie  Ethridge,  It  being  al- 
leged that  he  was  a  single  man  and  she  a 
single  woman;  the  second  charged  him  with 
adultery  with  the  same  woman,  alleging  that 
both  were  married;  the  third  charged  him 
with  the  offense  of  adultery  and  fornication, 
alleging  that  he  was  a  mnrrie^  man  and  she 
was  a  single  woman;  the  fourth  charged  him 
with  the  offense  of  adultery  and  fornication, 
alleging  that  he  was  a  single  man  and  she 
was  a  married  woman.  Each  of  the  counts 
charged  that  the  offense  was  committed  with 
the  same  woman  and  on  the  same  day.  The 
jury  found  the  defendant  guilty  on  the  third 
count  He  moved  for  a  new  trial.  It  was 
overruled,  and  he  excepted. 

Wm.  I.  Greer,  for  plaintiff  in  error.  J. 
A.  Laing,  Sol.  Oen.,  and  R.  R.  Arnold,  for 
the  State, 


LUMPKIN,  J.  (After  stating  the  fore- 
going facts).  1.  One  ground  of  the  motion 
for  a  new  trial  was  that  after  the 
jury  had  been  impaneled  and  sworn,  and 
some  of  the  eyidence  had  been  submitted  to 
them,  the  state  offered  evidence  to  prove 
that  Annie  Ethridge  was  a  single  woman. 
The  defendant  objected  to  this,  on  the  ground 
that  the  special  presentment  alleged  that 
she  was  a  married  woman.  The  solicitor 
general  replied  that  it  contained  four  counts. 
The  defendant  requested  that  the  state  be 
required  to  elect  on  which  it  relied  for 
conviction.  The  court  held  that  the  state 
would  not  t>e  required  to  elect  until  all  the 
evidence  was  in.  There  was  no  demurrer 
to  the  presentment  It  appears  in  another 
part  of  the  record  that  at  the  close  of  the 
evidence  for  the  state,  an  election  was 
required. 

In  State  v.  Hogan,  B.  M.  Charlt  474, 
It  was  said:  **Where  two  distinct  felonies 
are  charged  upon  the  prisoner  in  one  indict- 
ment, the  court  may  before  plea  quash  the 
indictment,  or,  after  plea  comi>el  the 
prosecutor  to  elect  on  which  charge  he  will 
proceed.  But  this  rule  is  to  be  exercised 
by  the  court  in  its.  discretion,  and  will  be  en- 
forced, when  the  prisoner  may  .be  confound- 
ed in  his  defense,  or  prejudiced  in  his 
challenges,  or  where  the  attention  of  the 
jury  will  be  distracted  by  such  joinder.  And 
it  does  not  apply,  unless  the  charges  are 
actually  distinct,  and  grow  out  of  different 
transactions.  The  court  will  not  compel 
the  prosecutor  to  elect  upon  an  indictment 
charging  prisoner  with  larceny,  and  receiv- 
ing stolen  goods,  eta,  when  it  appears  by  the 
indictment  that  the  charges  relate  to  the 
same  transaction,  modified  to  meet  the 
proof."  In  1  Blsh.  New  Crim.  Proc.  S  454, 
subsea  2,  it  is  said:  "We  have  seen  that 
this  compelling  of  an  election  pertains  rather 
to  judicial  discretion  than  to  absolute  law. 
So  that  in  most  of  our  states  the  deter- 
mination of  the  judge  thereon  will  not 
ordinarily  be  revised  by  the  higher  tribunal. 
In  some  states  it  will;  perhaps  under  spe- 
cial circumstances  in  all."  In  sections  457 
and  458  it  is  said:  "In  felony  in  states 
wherein  the  combined  counts  are  restricted 
to  one  felonious  transaction,  the  prosecution 
will  be  required  to  confine  its  evidence  to 
some  particular  transaction  which  it  selects. 
Where  the  counts  are  for  different  felonies 
really  or  supposed  to  be  connected  with  the 
one  transaction,  as,  larceny  and  receiving 
stolen  goods,  or  larceny  and  abetting  the 
same,  or  embezzlement  and  larceny,  or 
making  a  forged  writing  and  uttering  it,  or 
one  felony  in  different  degrees,  and,  a 
fortiori,  where  one  felony  Is  set  out  in  various 
ways  in  the  different  counts  to  meet  diver- 
sities in  the  proofs,  no  election  of  counts  will 
ordinarily  be  required,  but  all  will  be  .left 
open  for  the  jury  to  pass  upon  in  their 
verdict.  In  misdemeanor,  or  in  any  grade 
of  crime,  11  by  a  statute  or  usage  there  can 
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be  a  oonrlction  for  only  one  offense  In 
fact,  rules  like  those  just  stated  prevail  the 
same  as  In  felony.  But  commonly  in  mis- 
demeanors, though  not  quite  without  excep- 
tion, two  or  more  congruous  offenses  may 
be  charged  in  different  counts,  and  punished 
substantially  the  same  as  though  they  were 
different  indictments."  In  Lynes  v.  State, 
46  6a.  208,  it  was  said:  "In  cases  of 
misdemeanors,  the  Joinder  of  several  of- 
fenses in  the  indictment  will  not,  in  general, 
vitiate  the  proceedings  at  any  stage  of  the 
prosecution."  And  in  the  opinion  of  Chief 
Justice  Warner  (page  210)  it  was  said  that 
"in  offenses  inferior  to  felony,  .the  practice 
of  quashing  the  indictment,  or  calling  upon 
the  prosecutor  to  elect  on  which  charge  he 
will  proceed,  does  not  exist"  See,  also, 
Davis  V.  State,  57  Ga.  ©7;  Dohme  v.  State, 
68  Ga.  339;  Williams  v.  State,  107  Ga. 
693,  33  S.  B.  641.  In  Johnson  v.  State,  26 
Ga.  611.  it  was  held  that  "if  an  indictment 
contains  two  counts  varying  the  charges 
against  the  defendant  for  the  commission  of 
the  same  act,  when,  on  the  conviction  of 
the  defendant  on  either,  the  grade  of  punish- 
ment may  be  the  same,  the  Attorney  General 
cannot  be  compelled  to  elect  on  which  count 
he  will  put  him  on  trial."  Johnson's  Case 
is  cited  approvingly  in  Jackson  v.  State, 
76  Ga.  568.  See.  also,  Stewart  v.  State, 
58  Ga.  677  (3);  Memmler  v.  State,  75  Ga. 
576.  In  Long  v.  State.  12  Ga.  293,  it  was  said 
that  "two  distinct  offenses  cannot  be 
joined  in  the  same  count  in  an  indictment" 
In  Gilbert  v.  State,  65  Ga.  449,  it  was  held, 
that  "it  is  a  general  rule  that  a  defendant 
cannot  be  charged  with  separate  and  distinct 
offenses  in  the  same  indictment ;  but  offenses 
which  are  of  the  same  nature,  and  differ  only 
in  degree,  may  be  joined  in  an  indictment 
Further,  there  are  some  offenses,  though  not 
of  the  same  nature,  which  may  be  incorporat- 
ed in  the  same  indictment,  If  they  consti- 
tute but  one  transaction,  but  not  otherwise." 
In  that  case  the  Indictment  contained  but 
two  counts,  by  the  first  of  which  the  accused 
was  charged  with  burglary  and  larceny  from 
the  house,  and  by  the  second  with  receiving 
stolen  goods.  In  illustrating  the  general  rule 
which  he  annoimced,  that  distinct  and 
separate  offenses  cannot  be  charged  in  the 
same  indictment  Justice  Crawford  referred 
to  larceny  and  perjury,  but  added  that  "the 
same  offense;  that  is,  the  same  species  of 
offence,  may  be  charged  in  different  ways 
in  several  counts  to  meet  the  evidence." 
See,  also,  Hoskins  v.  State,  11  Ga.  92;  Ste- 
phen V.  State,  11  Ga.  225;  Williams  v. 
State,  72  Ga.  180;  Sims  v.  State.  110  Ga. 
290,  34  S.  E.  1020;  Walker  v.  State,  118  Ga. 
772.  45  S.  E.  621;  Cody  v.  State,  118  Ga. 
784,  45  S.  E.  622;  Welbom  v.  State,  119  Ga. 
429,  46  S.  E.  615;  Bashinski  v.  State.  123 
Ga.  508.  51  S.  E.  499. 

As  to  counts  varying  the  allegations  In  re- 
gard to  the  same  transaction  in  a  civil  case, 
bee  Gainesville  Railroad  Co.  v.  Austin,  122 


Ga.  823,  60  S.  B.  983.  In  Wasden  v.  State, 
18  Ga.  264,  it  was  held  ttiat  an  indictment  for 
adultery  and  fornication,  against  a  single 
person  is  good;  and  it  was  said  that  "the 
offenses  here  prohibited  are  all  joint  offenses. 
Each  is  the  offense  of  a  man  and  a  woman 
acting  jointly.  The  remedy  here  provided  is, 
however,  a  several  remedy,  is  a  separate  in- 
dictment against  each — the  man  and  the 
woman."  In  Foster  v.  State,  41  Ga.  582,  it 
was  held  that  under  the  Code,  the  man  and 
woman  could  not  be  jointly  indicted;  but 
must  be  indicted  severally.  There  was  do 
question  of  the  form  of  the  indictment  against 
one.  In  Kendrick  v.  State,  100  Ga.  360,  28 
S.  E.  120,  it  was  held  that  under  the  Penai 
Code  there  are  three  distinct  kinds  of  in- 
dictable sexual  intercourse;  and  that  if  a 
man  was  indicted  for  adultery  alleged  to 
have  been  committed  with  a  married  woman, 
and  the  proof  showed  that  she  was  not 
married,  the  verdict  of  guilty  could  not  be 
upheld.  In  that  case  there  was  only  one 
count  charging  adultery,  and  It  was  held 
that  the  proof  must  correspond  to  the  charge ; 
but  there  was  no  ruling  that  there  could  not 
be  different  counts  to  adapt  the  Indictment 
to  the  result  of  the  proof.  See,  also.  Heath 
V.  State,  91  Ga.  126,  16  S.  E.  657;  Bennett 
V.  State,  103  Ga.  66,  29  S.  E.  919,  68  Am.  St 
Rep.  77;  Nell  v.  State,  117  Ga.  14,  43  S.  E. 
435.  In  Bish.  Stat  Cr.  (3d  Ed.)  §  701,  after 
stating  that  on  a  statute  in  alternative  words, 
as  "adultery  or  fornication,"  it  would  not 
be  good  pleading  to  charge  the  offenses  in 
the  alternative,  nor  conjunctively  in  one 
count,  the  author  adds:  "A  ready  method 
of  escape  from  this  dilemma  where  It  Is 
desirable  to  adapt  the  indictment  to  either 
result  of  the  proofs,  is  to  insert  two  counts ; 
the  one  for  living  in  adultery,  and  the  other 
for  living  In  fornication ;"  and  after  referring 
to  a  decision  in  Alabama  to  the  effect  that 
under  a  single  count  charging  adultery  there 
could  not  be  a  conviction  for  fornication,  he 
further  says:  "On  principle,  while  this  doc- 
trine may  be  correct  under  some  forms  of  the 
Indictment,  It  would  seem  perfectly  practi- 
cable to  draw  a  count  In  such  terms  as  to 
avoid  all  objections,  whereon  the  conviction 
would  be  for  living  in  adultery  if  the  mar- 
riage was  proved,  or  in  fornication  if  It  was 
not"  Whether  this  could  be  done  in  a  single 
count  or  not  we  see  no  reason  why  It  could 
not  be  accomplished  in  two  counts.  Clark  on 
Crlm.  Proc.  289 ;  9  Encyc.  PI.  &  Pr.  645. 

It  would  be  of  little  avail  to  draw  an  in- 
dictment with  different  counts,  so  as  to  be 
adjusted  to  the  evidence  showing  whether  the 
parties  were  married  or  single,  if  the  defend- 
ant could  immediately  quash  it  or  require  an 
election.  The  offenses  of  adultery,  fornica- 
tion, and  adultery  and  fornication  are  all  in- 
cluded in  section  381  of  the  Penal  Code  of 
1895.  The  thing  which  the  Legislature  was 
declaring  to  be  a  crime  was  illicit  sexual 
intercourse.  When  committed  by  a  single 
person  or  a  married  person  it  may  be  a  dis- 
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tiDct  offense,  but  not  necessarily  of  a  different 
character  or  referring  to  a  different  trans- 
action. That  this  is  so  is  Indicated  in  the 
very  name  of  the  offense  of  which  this  de- 
fendant was  found  guilty,  for  it  is  equally 
"fornication  and  adultery"  whether  the  man 
is  married  and  the  woman  single,  or  vice 
versa.  In  Camp  v.  State,  91  Ga.  8,  16  S. 
E.  379,  the  presiding  judge  required  an 
election  to  be  made,  but  there  was  no  ruling 
by  this  court  as  to  whether  this  was  neces- 
sary. It  is  apparent  that  the  illicit  sexual 
Intercourse  charged  In  different  counts  of 
the  indictment  now  under  consideration 
does  not  refer  to  distinct  and  separate  trans- 
actions. It  was  not  necessary  for  the  court 
to  have  required  the  state  to  make  any  elec- 
tion at  all ;  but  the  verdict  could  have  deter- 
mined on  which  count  the  defendant  was 
found  guilty.  This  being  so,  the  defendant 
obtained  more  than  he  had  a  right  to  legally 
demand. 

2.  As  to  the  time  when  the  motion  to 
reqnire  the  state  to  elect  should  have  been 
made.  Justice  Crawford,  in  Gilbert's  Case, 
65  G a.  451,  said  it  would  "hardly  be  denied 
that  the  right  of  election  existed,  even  with 
demurrer  waived,  in  an  indictment  Joining 
a  felony  and  a  misdemeanor;  if  not  before 
testimony  offered,  certainly  afterwards,  when 
it  appeared  that  the  larceny  proved  showed 
that  it  was  only  a  misdemeanor,  the  goods 
stolen  being  less  than  $50  in  value."  See, 
also,  1  Bish.  New  Crim.  Pro.  (4th  Bd.)  §S 
461,  462.  Mr.  Bishop's  opinion  as  to  the 
time  when  the  state  will  be  required  to 
elect  Is  that  "on  the  whole,  while  it  is  be- 
lieved that  there  are  some  rules  of  law 
controlling  all  cases,  in  most  the  question 
of  election  Is  properly  and  best  left  to  the 
discretion  of  the  presiding  Judge,  to  be  ex- 
ercised with  reference  to  the  special  facts." 
Although  he  adds  that  "whatever  is  done  at 
the  early  stages  of  the  trial,  plainly,  as  a 
general  rule,  the  election  should  be  required 
before  the  prisoner  opens  his  defense." 

3.  Objection  was  made  to  the  admission 
of  evidence  that  a  witness  had  seen  the  de- 
fendant several  times  at  the  house  of  Kate 
Ethridge,  where  Annie  Ethrldge  lived.  The 
ground  of  this  objection  was,  "that  the  de- 
fendant was  not  charged  with  going  to  the 
house,  but  was  charged  with  adultery  and 
fornication."  Complaint  was  also  made  that 
evidence  was  admitted  that  Annie  Ethridge 
bore  the  reputation  in  the  community  of  be- 
ing a  prostitute,  and  that  the  house  which 
was  visited  by  the  defendant  was  reputed 
to  be  a  bawdyhouse.  This  evidence  was 
objected  to  as  irrelevant.  It  is  seldom  that 
the  act  of  adultery  or  fornication  can  be 
proved  by  direct  evidence.    Usually  It  must 


be  established  by  drcnmstantial  evidence 
or  Inferred  from  a  chain  of  circumstances 
proved.  Whichever  form  the  proof  may 
take,  it  is  sufficient  if  the  offense  is  proved 
beyond  a  reasonable  doubt.  Among  the  cir- 
cumstances from  which  it  has  been  held 
that  guilt  may  be  inferred  Is  where  the 
proof  shows  that  a  married  man  associated 
with  a  known  prostitute.  Ciocd  v.  Ciocci, 
26  Eng.  Law  &  Eq.  R.  604  (a  civil  case). 
Or  when  a  married  man  is  seen  to  enter 
a  house  of  prostitution,  and  is  known  to  be 
in  the  room  with  a  common  prostitute  for 
a  sufficient  time  to  commit  the  act,  adultery 
may  be  inferred.  Commonwealth  v.  Gray, 
129  Mass.  474,  37  Am.  Rep.  378.  Of  course, 
these  circumstances  are  subject  to  explana- 
tion; the  Jury  ultimately  determining  what 
was  the  fact  Professor  Wigmore  (1  Wig. 
on  Ev.  §  68)  says:  "Where  the  character 
offered  is  that  of  a  third  person  not  a  party 
to  the  cause,  the  reasons  of  policy  (noted 
ante,  S  64)  for  exclusion  seem  to  disappear 
or  become  inconsiderable;  hence,  if  there  is 
any  relevancy  in  the  fact  of  character;  i.  e., 
if  some  act  is  involved  upon  the  probability 
of  which  a  moral  trait  can  throw  light,  the 
character  may  well  be  received."  In  Clem- 
ent V.  Kimball,  98  Mass.  535,  it  \B  said  that 
"such  testimony  often  becomes  competent 
when  there  is  other  evidence  In  the  case  to 
show  relations  of  an  equivocal  character." 
See,  also,  Blackman  v.  State,  36  Ala.  295, 
297;  Marble  v.  Marble,  36  Mich.  386;  State 
V.  Mecum,  95  Iowa,  433,  64  N.  W.  286;  Com. 
v.  Clifford,  145  Mass.  97,  13  N.  K  345;  2 
Gr.  Ev.  (16th  Ed.)  S  44;  Starke  v.  State, 
97  Ga.  193,  23  S.  B.  832;  Eldrlge  v.  State, 
97  Ga.  192,  23  S.  E.  832;  Johnson  v.  State, 
119  Ga.  446,  46  S.  E.  634;  Gossett  v.  State, 
123  Ga.  431,  437,  51  S.  E.  394  (4).  A  con- 
trary rule  is  held  in  Texas  (Guinn  v.  State 
[Tex.  Cr.  App.]  65  S.  W.  376).  In  the  case 
at  bar  it  was  shown  that  on  several  oc- 
casions the  defendant  visited  the  house 
where  Annie  Ethridge  lived,  and  that  he 
had  once  or  twice  been  seen  in  bed  with 
her  after  dark;  he  being  a  married  man  and 
she  a  single  woman.  After  this  proof,  the 
court  admitted  evidence  of  general  reputa- 
tion as  to  the  character  of  the  woman,  and 
of  the  house  in  which  she  lived. 

4.  The  conviction  was  in  accordance  with 
the  evidence,  and  there  was  no  error  re- 
quiring a  new  trial.  One  ground  complains 
of  the  appointment  of  a  solicitor  general 
pro  tem.  to  assist  the  grand  Jury,  but  no 
objection  appears  to  have  been  made  or 
ruled  on  in  the  trial  court 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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(Supreme  Ck)urt  of  Georgia.    Feb.  15,  1906.) 

1.  Cbjuuxal  Law  —  Venus  —  Division  of 
County. 

If  a  county  is  divided,  and  a  portion  of  its 
territory  enters  into  the  formation  of  a  new 
county,  a  criminal  case  pending  in  a  court  of 
the  original  county  which  involves  an  offense 
committed  before  the  division  in  the  territory 
embraced  within  the  limits  of  the  new  county, 
cannot  be  properly  tried  in  the  court  of  the  or- 
iginal county,  over  a  timely  objection  made  by 
the  accused  raising  the  question  of  jurisdiction. 
[Ed.  Note.— For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  I  231.] 

2.  Same— Transfer  of  Cause. 

The  Constitution  declares  that  criminal 
cases  shall  be  tried  in  the  county  where  the 
offense  was  committed;  and  one  accused  of 
crime  cannot  be  deprived  of  this  constitutional 
right  by  the  creation  of  a  new  county  while  the 
case  is  pending  against  him.  Such  a  person  has 
a  right  to  demand  a  trial  in  the  county  which 
embraces  the  territory  where  the  offense  was 
committed,  and,  although  the  act  creating  the 
county  and  the  general  law  of  the  state  may  be 
silent  upon  the  subject  of  the  transfer  of 
criminal  cases,  under  such  circumstances  the 
court  in  which  the  case  is  pending  has  the  in- 
herent  power  to  order  a  transfer  of  the  case 
to  a  proper  court  in  the  new  county,  and  that 
court  has  like  power  to  take  jurisdiction  of  the 
case  and  carry   the  same  to  judgment. 

[Ed.  Note.— For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  S  231.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Vleima;  D.  L. 
Henderson,  Judge. 

C.  P.  Pope  was  convicted  of  ftssault  and 
brings  error.    Reversed. 

Pope  was  tried  on  December  5,  1905,  In 
the  city  court  of  Vienna,  upon  an  accusation 
charging  him  with  assault  and  battery.  Tlie 
accused  filed  a  plea  to  the  jurisdiction  upon 
the  ground  that  the  alleged  offense  was  com- 
mitted on  June  8,  1905,  in  the  tentli  district 
of  Dooley  county;  that  Crisp  county  was 
created  August  17,  1905,  and  organized  on 
November  22,  1905,  and  that  the  tenth  dis- 
trict of  Dooley  county  thereafter  became  a 
part  of  Crisp  county;  and  that  therefore 
the  city  court  of  Vienna,  which  had  juris- 
diction only  of  offenses  conunitted  in  Dooley 
county,  had  no  jurisdiction  over  the  alleged 
offense.  The  plea  further  alleged  that  the 
accused  resided  in  Crisp  county.  The  ac- 
cused also  entered  a  plea  of  not  guilty,  and 
this  plea,  together  with  the  plea  to  the  juris- 
diction, were  submitted  to  the  jury.  The 
allegations  of  the  plea  to  the  jurisdiction 
were  admitted  by  counsel  for  the  state  to  be 
true.  The  accused  moved  for  a  judgment  of 
not  guilty,  and  for  a  dismissal  of  the  case 
against  him.  Both  motions  were  overruled, 
and  the  accused  was  convicted,  and  to  these 
rulings  he  excepted. 

Whipple  &  McKenzle,  for  plaintiff  in 
error.  E.  F.  Strozler  and  F.  A.  Hooper,  Sol. 
Gen.,  for  the  State. 

COBB,  P.  J.  (after  stating  the  foregoing  | 
facts).    From  1777   until   1877  the  General  ' 


Assembly  was  authorized  to  lay  out  new 
counties  whenever  in  its  judgment  tt  was 
necessary  for  the  public  welfare.  The  power 
to  lay  out  new  counties  was  expressly  recog- 
nized in  the  earlier  Constitutions  of  this  state, 
and  was  never  taken  away  by  any  of  tbe 
later  Constitutions  until  1877.  The  last  ex- 
ercise of  this  power  prior  to  the  adoption  of 
the  present  Constitution  was  the  creation  of 
the  county  of  Oconee  in  1875,  just  two  years 
before  the  convention  assembled  which  de- 
clared that  no  new  counties  should  there- 
after be  created.  In  1904  the  Constitution 
was  amended  so  as  to  authorize  the  creation 
of  eight  additional  counties.  The  General 
Assembly,  in  1905,  exercising  the  power 
granted  to  it,  created  the  number  of  counties 
authorized  by  the  amendment  As  the  pow- 
er of  the  General  Assembly  to  create  new 
counties  existed  for  100  years,  it  would  seem 
that  there  would  be  many  cases  involving 
questions  arising  out  of  the  creation  of  new 
counties,  but  they  are  few  in  number.  Less 
than  10  have  been  called  to  our  attention, 
and  these  seem  to  be  all  that  are  contained 
in  the  Reports  of  this  court  The  first  case 
arising  out  of  the  creation  of  the  eight  new 
counties  above  referred  to  Is  now  before  as 
for  consideration,  and  involves  the  question 
as  to  the  venue  of  a  criminal  case  pending 
at  the  time  that  the  new  county  was  created, 
when  the  offense  was  committed  in  the  ter- 
ritory embraced  in  the. limits  of  the  new 
county. 

The  provisions  of  the  Constitution  fixing 
the  venue  in  all  cases,  both  civil  and  criminal, 
was  Intended  to  be  exhaustive.  It  is  there- 
in declared  that  divorce  cases  shall  be  brought 
in  the  county  where  the  defendant  resides 
if  a  resident  of  this  state,  and  if  the  def^id- 
ant  be  not  a  resident  of  this  state  then  in 
the  county  where  the  plaintiff  resides;  that 
suits  against  the  maker  and  indorser  of  a 
promissory  note,  or  drawer,  acceptor,  or 
indorser  of  a  foreign  or  inland  bill  of  ex- 
change, or  like  instrument,  residing  in  dif- 
ferent counties,  shall  be  brought  in  the  coun- 
ty where  the  maker  or  acceptor  resides.  Civ. 
Code.  1895,  SS  5869-<5873.  It  is  te  be  noted 
that  in  the  provisions  just  referred  to  the 
Constitution  fixes  the  venue  by  the.  use  of 
the  words  "shall  be  brought"  The  Con- 
stitution declares  that  cases  respecting  titles 
to  land  shall  be  tried  In  the  coimty  where 
the  land  lies.  Equity  cases  shall  be  tried 
In  the  county  where  the  defendant  resides 
against  whom  substantial  relief  is  prayed. 
Suits  against  joint  obligors,  etc,  may  be 
tried  in  either  county,  and  all  other  civil 
suits  shall  be  tried  in  the  county  where  the 
defendant  resides,  and  all  criminal  cases 
shall  be  tried  In  the  county  where  the  crime 
was  committed,  except  where  the  judge  Is 
satisfied  an  impartial  jury  can  not  be  ob- 
tained.    Civ.  Code  1895,  §§  5870-5872.  5874. 

The  county  of  Crisp  was  created  by  an  act 
approved  August  17,  1905.  It  provided  that 
the  first  election  for  county  officers  should  be 
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held  on  tbe  first  Wednesday  In  October,  1905. 
There  is  nothing  in  the  act  relating  to  cases 
pending  In  the  courts  of  Dooley  county,  from 
which  tbe  new  county  was  carved.  Acts  1905* 
p.  52.  On  August  21,  1905,  an  act  was  ap- 
proved providing  for  the  organization  of 
new  counties.  Acts  1905,  p.  46.  The  only 
provision  in  that  act  relating  to  pending 
cases  is  the  first  section  of  the  act,  which  Is 
in  the  following  language:  "When  a  new 
county  is  organized  the  Jurisdiction  of  all 
suits  pending  In  the  county  or  counties  from 
which  said  new  county  has  been  laid  otf,  of 
which,  under  the  Constitution  and  laws  of 
this  state,  the  new  county  shall  have  cogni- 
zance, is  transferred  inmiedlately  to  the  cor- 
responding courts  in  said  new  county,  and 
the  Jurisdiction  of  suits  then  pending  in  the 
county  or  city  courts  of  the  old  counties  Is 
conferred  upon  the  superior  court  of  said 
new  county,  together  with  all  the  court  pa- 
pers pertaining  thereto  to  which  shall  be 
attached  the  certificate  of  the  clerk  of  the 
court  from  whose  office  they  came  that  they 
nre  the  proper  papers  of  the  suit,  and  the 
n mount  of  cost  accrued  therein,  and  the 
amount  then  due,  and  on  the  final'  disposi- 
tion of  said  transferred  cases,  it  is  hereby 
made  the  duty  of  the  clerk  of  the  court,  or, 
in  case  of  no  clerk,  of  the  presiding  Justice, 
to  collect  the  costs  due  the  officers  of  court 
in  the  county  from  which  said  case  was  trans- 
ferred, and  to  account  to  such  officer  for  all 
costs  collected  by  them;  and  in  event  of 
their  failure  to  account  for  such  costs  to 
the  officers  of  the  court  from  which  said  cases 
were  transferred,  they  are  hereby  made  li- 
able to  attachment  for  contempt"  A  pro- 
vision somewhat  similar  to  this  is  found  in 
Code  1863,  §  31,  and  in  subsequent  Cod^ 
but  was  omitted  from  the  Code  of  1895  for 
the  obvious  reason  that  at  tbe  time  that  Code 
was  adopted  there  was  no  power  In  the  Gen- 
eral Assembly  to  create  new  counties. 

The  term  **suit"  cannot,  without  serious 
strain,  be  construed  to  Include  a  criminal 
case.  The  act  is  therefore  silent  In  regard  to 
the  status  of  criminal  cases  Involving  offenses 
committed  in  the  territory  of  the  new  county, 
which  were  pending  in  the  old  county  at  the 
time  the  new  county  was  created.  While 
the  act  provides  for  the  transfer  of  civil 
cases,  an  inyestigation  of  the  authorities  as 
to  the  effect  of  the  creation  of  a  new  county 
upon  such  cases  may  throw  some  light  upon 
the  status  of  a  pending  criminal  case.  When 
an  act  providing  for  the  creation  of  a  new 
county  provides  for  the  future  election  of 
county  officers,  the  territory  embraced  within 
the  limits  of  the  new  county  does  not  become 
a  county  until  the  organization  of  the  new 
county  is  perfected.  As  was  said  by  Sander- 
son. J.,  in  People  v.  McGuire,  32  Cal.  143:  "In 
constituting  a  county  something  more  is  re- 
quired than  defining  its  boundaries.  A  local 
government  must  be  provided,  and  the  crea- 
tion of  a  county  is  not  accomplished  until 
both  these  things  have  been  done  in  the  ap- 
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pointed  mode.  To  hold  otherwise  would  lead 
to  very  absurd  consequences."  And  see  7  Am. 
&  Eng.  Ency.  Iiaw  (2d  Ed.)  923. 

In  Perkins  y.  Patten,  10  Ga.  241,  a  suit  was 
commenced  against  two  defendants  residing 
at  the  time*  in  Marlon  county,  and  before 
trial  and  Judgment  the  new  county  of  Macon 
was  created^  embracing  that  portion  of  the 
territory  of  Marion  in  which  the  defendants 
resided.  There  was  no  provision  in  the  act 
for  the  transfer  of  suits  pending  from  the  old 
to  the  new  county.  It  was  held  that  by  oper- 
ation of  law  under  the  provisions  of  the  Con- 
stitution the  new  county  was  the  proper 
county  for  the  trial  of  the  case,  that  being 
the  county  in  which  the  defendants  resided, 
and  that  the  Judgment  rendered  in  the  new . 
county  was  a  good  and  valid  Judgment  In 
that  case  Judge  Warner  said:  "By  the  new 
organization  of  the  counties  the  defendant 
resided  In  Macon  county,  without  any  change 
of  his  iocatlon.  By  operation  of  law  he  be- 
comes a  citizen  of  the  county  of  Macon,  and 
is  bound,  with  his  neighbors,  to  perform  all 
his  dvll  duties  in  that  county.  His  neigh- 
bors p^form  Jury  duty  In  the  courts  of  the 
new  county,  and  not  in  the  old,  so  that,  if 
his  legal  rights  are  to  be  determined  by  a 
Jury  from  the  vicinage,  the  trial  must  be  had 
in  the  new  county.  But,  In  our  Judgment, 
the  Constitution  settles  the  question  that  the 
trial  of  the  cause  was  properly  had  in  the 
new  county  of  Macon,  for  the  reason  that 
was  the  county  wherein  he  resided.  If  the 
Constitution  did  not  give  the  right  to  have 
the  cause  tried  there,  an  enactment  of  the 
Legislature  transferring  the  cause  from  the 
old  to  the  new  county  could  not  confer  it 
The  Jurisdiction  for  the  trial  of  the  cause  is 
fixed  by  the  Constitution  to  be  in  the  county 
wherein  the  defendant  resides.  The  suit 
was  properly  commenced  in  Marion  county, 
as  the  defendant  resided  there  at  that  time; 
but  the  new  county  of  Macon  being  organ- 
ized, in  which  the  defendants  resided,  the 
suit  was  necessarily  transferred,  by  operation 
of  law,  from  the  county  of  Marion  to  the 
new  county  of  Macon  for  trial,  in  accordance 
with  the  provisions  of  the  Constitution." 

In  Murdock  ▼.  Ldttle,  18  Ga.  719,  a  r^ 
covery  in  ejectment  was  had  in  Crawford 
county,  and  at  a  subsequent  term  a  motion 
was  made  to  set  aside  the  Judgment  and  ex- 
ecution Issued  thereon,  because  no  process 
was  annexed  to  the  declaration.  Pending 
this  motion  the  land  in  dispute  was  cut  off 
into  Taylor  county,  and  It  was  held  not 
error  for  all  the  record  in  the  case  to  be  trans 
ferred  to  Taylor  county.  Judge  Lumpkin,  in 
the  concluding  sentence  of  the  opinion,  says: 
"At  any  rate,  as  the  proceeding  is  yet  incom- 
plete, it  would  seem  to  be  more  symmetrical, 
and  more  in  conformity  to  the  spirit  of  our 
Constitution  that  further  litigation  springing 
out  of  the  ejectment  should  be  conducted  in 
the  county  where  the  land  lies." 

In  McBain  v.  Wlmbish,  27  Ga.  259,  a  will 
was    propounded    for  probate    In    Sumter 
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county,  In  which  the  testator  had  resided 
at  the  time  of  his  death.  A  caveat  was  en- 
tered and  an  appeal  taken  by  consent  to  the 
superior  court  At  this  stage  of  the  case  a 
division  of  the  county  took  place,  and  the 
record  in  this  case,  with  that  of  others,  was 
transferred  to  Schley  county.  When  the 
case  came  on  for  trial  in  Schley  county  a 
motion  was  made  that  the  case  be  returned 
to  the  superior  court  of  Sumter  county,  and 
the  court  declined  to  grant  this  motion.  It 
was  held  by  this  court  that  the  motion  was 
properly  overruled.  There  was  nothing  in 
the  act  creating  the  new  county  which  con- 
trolled the  matter,  nor  was  there  any 
general  law  on  the  subject;  but  it  was  never- 
theless held  that  the  case  was  properly 
transferred  to  the  new  county. 

In  Knight  v.  Knight,  27  Ga.  633,  the  testa- 
tor died  in  Henry  county.  His  will  was  pro- 
bated and  admitted  to  record  in  that  county. 
An  application  was  then  made  to  revoke  the 
letters  testamentary  on  account  of  the  birth 
of  a  posthumous  child  unprovided  for.  In 
the  meantime  that  part  of  Henry  county  in- 
cluding the  testator's  residence  at  the  time 
of  his  death  was  cut  off  into  Spalding.  It 
was  held  that  Henry  county  had  Jurisdiction 
of  the  proceeding,  and  that  the  right  to 
transfer  to  Spalding  county  was  a  personal 
privilege.  It  was  said  by  Judge  Lumpkin: 
"This  right  to  transfer  is  a  question  of  privi- 
lege, rather  than  of  constitutional  law,  and 
may  be  waived  by  the  party;  and  all  done 
up  to  that  time  will  be  adjudged  to  berecte 
acta."  And  Judge  Benning  in  a  concurring 
opinion  said  that,  while  it  was  doubtful  if 
the  act  of  the  Legislature,  "Cutting  off  the 
part  of  Henry  and  making  it  a  part  of 
Spalding,  did  per  se  deprive  the  court  in 
Henry  of  Jurisdiction,"  •  •  •  the  effect 
of  the  act  was  at  least  to  give  to  any  of  the 
parties  interested  In  the  estate  the  privi- 
lege to  have  the  case  transferred  to  Spald- 
ing." Judge  McDonald  dissented,  but  filed 
no  dissenting  opinion. 

In  McDougald  v.  Maltland,  80  Ga.  703,  it 
was  held  that  where  a  case  is  to  be  trans- 
ferred from  an  old  to  a  new  county,  and  the 
papers  are  lost,  copies  should  be  established 
in  the  old  county  before  the  transfer  of  the 
case  is  ordered. 

In  Kelly  v.  Tate,  43  Ga.  535,  an  action 
of  ejectment  was  brought  in  Sumter  county, 
and  while  the  case  was  pending  a  change  in 
the  county  line  was  made,  by  which  the 
land  in  controversy  was  made  a  part  of  Mac- 
on county.  It  was  held  that  the  act  changing 
the  county  line  deprived  the  superior  court 
of  Sumter  county  of  Jurisdiction  of  the  case, 
and  that  the  process  of  the  court  should 
not  have  been  enforced,  and  a  Judgment  re- 
fusing to  grant  an  injunction  restraining 
its  enforcement  was  reversed.  Mr.  Chief 
Justice  Lochrane  in  the  opinion  said:  "For 
after  the  act  of  the  Legislature  changed  the 
territorial  limits  of  the  county,  and  the  land, 
the  subject  of  the  suit  fell  within  a  differ- 


ent county,  the  court  was  deprived  of  all 
Jurisdiction  over  the  subject-matter  of  the 
litigation,  and,  upon  these  facts  being  shown, 
ought  to  have  granted  the  injunction  sought" 

The  case  of  Brown  v.  Bleckley,  26  Ga.  328. 
did  not  involve  the  question  of  venue  at  alU 
but  simply  the  lien  of  the  officers  of  the 
old  county  upon  fines  and  forfeitures  realized 
in  the  new  county  upon  cases  transferred 
from  the  old  county.  In  Smith  v.  Dees,  92 
Ga.  549,  17  S.  E.  925,  the  question  of  venue 
was  not  involved,  but  whether  the  right  of 
the  county  to  tax  was  lost  by  an  erroneous 
acquiescence  of  nearly  40  years  in  which 
the  land  was  not  embraced  within  the  limits 
of  the  county. 

The  foregoing  embrace  all  of  the  cases 
that  we  have  been  able  to  find  in  the  Reports 
of  this  court  relating  to  the  venue  of  civil 
cases  pending  at  the  time  of  the  creation  of 
a  new  county  or  the  change  of  a  county 
line.  We  will  now  call  attention  to  some 
of  the  rulings  made  by  the  courts  of  other 
states. 

In  Security  Co.  v.  Kauffman,  108  Cal.  214, 
41  Pac.  467,  it  was  held  that  a  suit  to  fore- 
close a. lien  on  land  was  triable  in  the  old 
county,  notwithstanding  the  fact  that  the 
land  upon  which  the  lien  was  claimed  was 
embraced  within  the  limits  of  a  new  county 
since  the  suit  was  begun.  Particular  empha- 
sis was  laid  upon  the  fact  that  the  Consti- 
tution of  that  state  required  only  that  such 
cases  should  be  "commenced"  within  the 
county  in  which  the  land  was  situated,  and 
did  not  require  that  the  action  should  be 
tried  In  that  county. 

In  Spalding  v.  Kelly,  66  Mich.  693,  33  N. 
W.  803.  it  was  held  that  the  Legislature  had 
authority  to  provide  that  a  pending  ejectment 
suit  should  be  tried  in  the  old  county,  and 
not  In  the  new  county,  which  embraced  the 
premises  in  controversy.  It  does  not  appear 
that  there  was  any  constitutional  provision 
requiring  suits  involving  titles  to  land  to  be 
tried  in  the  county  where  the  land  was 
situated. 

In  McNew  v.  Williams  (Ky.)  36  S.  W.  687, 
It  was  held  that  the  fact  that  a  new  county 
was  formed  and  courts  established  therein 
did  not  authorize  the  courts  of  the  county 
where  the  action  was  pen'dlng  to  transfer 
it  to  the  new  county  because  the  parties 
resided  or  the  subject-matter  was  located  in 
the  new  coimty.  It  does  not  appear  that 
there  was  any  constitutional  provision  re- 
quiring the  trial  of  actions  In  the  county 
where  the  party  resided  or  the  subject-matter 
was  located. 

In  Bookwalder  v.  Conrad,  15  Mont  4&i, 
39  Pac.  573,  an  action  concerning  land  was 
commenced  in  a  county  in  which  the  land 
was  then  situated,  and  before  the  appear- 
ance of  defendant  a  new  county  was  formed 
out  of  that  part  which  embraced  the  land  In 
controversy.  The  Constitution  simply  de- 
clared that  actions  concerning  land  should 
be  commenced  in  the  county  in  which  the 
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land  was  situated,  but  there  was  a  statute 
Avhicb  provided  that  such  actions  should 
be  tried  in  the  county  where  the  land  was 
situated.  It  was  held  that  the  defendant 
was  entitled  to  have  the  case  transferred  to 
the  proper  .court  of  the  new  county,  if  he  ap- 
plied for  such  transfer  at  the  time  of  his 
appearance. 

In  Cornell  University  ▼.  Railroad  Co.,  49 
Wis.  158.  5  N.  W.  329.  It  was  held  that, 
when  ejectment  was  brought  in  a  named 
county  for  lands  then  situated  therein,  the 
subsequent  inclusion  of  the  land  in  another 
county  by  an  act  of  the  Legislature  did  not 
divest  the  jurisdiction  of  the  court  of  the 
first  county,  in  the  absence  of  a  provision  in 
the  act  to  that  effect  It  does  not  appear 
that  there  was  any  provision  in  the  Consti- 
tution of  Wisconsin  regulating  the  trial  of 
actions.  There  was  a  ruling  to  the  same 
effect  in  Blake  v.  Freemen,  13  Me.  130.  See, 
also.  Miller  v.  Kent,  60  Ind.  226 ;  Tolman  v. 
Smith,  85  Cal.  280,  24  Pac.  743.  And  see. 
In  this  connection,  48  Cent  Dig.  tit  "Venue," 
§§  11.  69. 

It  may  be  deduced  from  these  decisions 
that  where  there  is  no  constitutional  provi- 
sion .regulating  the  place  at  which  the  trlai 
of  a  civil  action  shall  be  had,  the  cutting  off 
into  a  new  county  of  land  Involved  in  pending 
suits  in  the  old  county,  or  the  change  of 
residence  of  defendants  against  whom  suits 
are  pending,  will  not  oust  the  Jurisdiction  of 
the  courts  of  the  old  county,  and,  in  the  ab- 
sence of  a  provision  for  the  transfer  of  such 
oases  to  the  new  county,  that  they  are  tri- 
able in  the  courts  of  the  old  county,  but 
where  there  is  a  constitutional  provision  that 
cases  respecting  land  shall  be  tried  in  the 
coimty  where  the  land  is  situated,  and  that 
cases  against  defendants  shall  be  tried  in  the 
county  where  the  defendant  resides,  the 
defendants  in  the  latter  character  of  cases, 
or  either  party  in  the  former  class  of  cases, 
may  have  such  cases  transferred  for  trial 
to  the  proper  courts  of  the  new  county.  How- 
ever, If  a  timely  motion  for  a  transfer  is 
not  made,  and  the  case  is  actually  tried  with- 
out objection  as  between  the  parties,  it 
would  seem  that  an  estoppel  would  arise  to 
prevent  them  from  questioning  the  jurisdic- 
tion of  the  court  after  judgment  See  Tol- 
man V.  Smith,  supra.  In  a  preceding  part 
of  this  opinion  we  have  called  attention  to 
the  fact  that  the  Constitution  of  this  state 
simply  requires  that  certain  actions  shall  be 
brought  in  a  given  county,  and  that  certain 
other  actions  shall  be  tried  In  a  given  county. 
The  act  of  1905,  providing  for  the  organiza- 
tion of  new  counties,  simply  provides  for 
the  transfer  of  pending  suits  of  which,  under 
the  Constitution  and  laws  of  this  state,  the 
new  county  shall  have  cognizance.  It  may 
be  that  a  proper  construction  of  this  act 
would  l\ave  the  effect  to  transfer  only  these 
cases  which  the  Constitution  declares  should 
be  tried  in  the  county  where  the  defendant 
resides  or  where  the   land  is  situated,  etc., 


and  would  not  have  the  effect  to  transfer  those 
cases  .where  the  Constitution  simply  de- 
clares that  the  cases  shall  be  brought  in  the 
county  where  the  defendant  resides. 

As  has  been  seen,  the  Constitution  de- 
clares that  criminal  cases  shall  be  tried  in  the 
county  where  the  offense  was  committed. 
The  effect  of  the  creation  of  a  new  county 
upon  the  venue  of  a  criminal  case  has  been 
the  subject  of  only  one  adjudication  in  this 
state.  In  Jordan  v.  State.  22  Ga.  546  (2),  ll 
wag  held  that  when  a  new  county  was  form- 
ed from  an  old  one,  and  an  offense  had  been 
committed  in  the  old  county  prior  to  the  di- 
vision in  territory  subsequently  embraced  in 
the  new  county,  the  accused  could  be  In- 
dicted in  the  new  county,  and  that  an  indict- 
ment by  the  grand  jury  of  the  new  county 
was  good,  when  it  charged  that  the  offense 
was  committed  in  that  portion  of  the  old 
county  which  was  taken  to  form  the  new 
county.  In  the  opinion  Judge  McDonald 
said:  'The  Constitution  fixed  the  place  of 
trial,  for  the  benefit  of  the  defendant  or 
parties  accused,  in  the  county  where  the  of- 
fense was  committed,  as  the  locality  at  which 
he  could  most  conveniently  secure  the  attend- 
ance of  witnesses.  The  change  In  the  name 
of  the  county  canpot  operate  to  his  det- 
riment in  any  way,  nor  can  the  change  of 
a  county  line."  In  State  y.  Donaldson 
(Tenn.)  3  Heisk.  48,  it  was  held  that  if  a 
county  is  divided,  and  a  portion  of  its  terri- 
tory goes  Into  the  formation  of  a  new  county, 
a  criminal  act  done  before  Its  division  in  the 
ceded  territory  can  be  prosecuted  only  in  the 
new  county,  and  the  indictment  may,  as  to 
the  place,  aver  the  offense  to  be  committed  in 
the  new  county.  See,  also.  State  y.  Jones, 
9  N.  J.  Law,  443,  17  Am.  Dec.  483;  State  v. 
Bunker,  38  Kan.  737,  17  Pac.  651;  McBlroy 
V.  State,  13  Ark.  708;  State  v.  Jackson,  39 
Me.  291;  Murrah  v.  State,  51  Miss.  675; 
People  Y.  Stokes,  103  Cal.  193,  37  Pac.  207,  42 
Am.  St  Rep.  102 ;  State  v.  Fish,  26  N.  C.  219 ; 
State  V.  Hart  26  N.  C.  222 ;  7  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  924;  12  Cyc  241;  14 
Cent  Dig.  tit  "Crim.  Law,"  S  231. 

The  Constitution  of  the  state,  in  fixing 
the  venue  of  criminal  cases,  recognizes  the 
political  division  of  the  state  into  counties, 
and  fixes  the  place  of  trial  at  that  particular 
subdivision  in  which  the  crime  was  commit- 
ted. The  accused  is  not  only  entitled  to  a 
jury  of  the  vicinage,  but  he  is  also  entitled 
to  the  convenience  resulting  from  a  trial 
where  the  witnesses  are  more  than  apt  to  re- 
side. The  county  where  the  crime  is  commit- 
ted is,  in  the  meaning  of  the  Constitution, 
that  political  subdivision  of  the  state,  styled 
"county,"  which  embraces  the  place  where 
the  crime  was  committed.  The  General 
Assembly  can  no  more  deprive  the  defendant 
of  this  right  by  the  creation  of  a  new  county 
than  It  can  by  the  change  of  a  coimty  line. 
The  fact  that  the  case  is  pending  against 
him  at  the  time  the  new  county  is  created 
does  not  deprive  him  of  the  right  to  demand 
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that  he  be  tried  In  the  county  in  which  the 
crime  was  committed,  although  the  county, 
as  such,  was  not  in  existence  at  the  time 
the  offense  was  perpetrated.  What  the  Con- 
stitution guaranties  is  a  trial  in  the  county 
where  the  offense  was  committed,  not  the  be- 
ginning of  a  prosecution  in  that  county. 
We  will  not  at  this  time  go  to  the  extent 
of  holding  that  the  creation  of  the  new 
county  absolutely  deprives  the  courts  of  the 
old  county  of  jurisdiction  of  criminal  cases 
pending  therein,  where  the  offense  was  com- 
mitted in  the  territory  embraced  in  the  new 
county;  for  it  may  be  that  if  the  accused 
went  to  trial  In  the  old  county  without  ob- 
jection, or  if  he  made  an  express  waiver  of 
bis  right  to  Insist  upon  a  transfer  to  the  new 
county,  a  Judgment  in  the  old  county  would 
be  conclusive  both  upon  him  and  the  state. 
Upon  this  question  we  now  express  no  opin- 
ion. What  we  hold  Is  that  the  accused,  if 
he  sees  fit  to  Insist  upon  it,  is  entitled  to  be 
tried  in  the  new  county,  and  when  he  raises 
an  objection  to  the  Jurisdiction  of  the  courts 
of  the  old  county  by  a  timely  plea,  or  in  any 
other  proper  way,  he  is  entitled  to  have  the 
case  transferred  to  the  new  county  for  trial. 

At  the  time  the  accused  was  arraigned  In 
the  city  court  of  Vienna  the  organization 
of  the  county  of  Crisp  had  been  completed. 
The  county  officers  had  been  elected  and 
were  discharging  the  duties  of  their  office, 
and  the  qourts  of  that  county  were  open  and 
discharging  the  functions  that  the  law  im- 
posed upon  them.  Jn  other  words.  Crisp 
county  had  become  one  of  the  organized 
counties  of  this  state,  and  its  courts  had 
Jurisdiction  of  all  offenses  committed  in  the 
territory  embraced  within  Its  limits,  whether 
the  offense  was  committed  before  the  county 
was  organized  or  after  that  date.  The  de- 
fendant, under  the  Constitution,  was  entitled 
to  be  tried  in  a  court  of  competent  Jurisdic- 
tion in  that  county.  Upon  the  filing  of  the 
plea,  the  facts  therein  averred  having  been 
admitted  to  be  true  by  the  solicitor,  the  trial 
of  the  case  should  have  been  suspended,  and 
an  order  passed  transmitting  all  of  the 
papers  in  the  case  to  the  superior  court  of 
Crisp  county  for  trial;  there  being  no  city 
court  in  that  county.  Whether  the  case  should 
be  tried  In  the  superior  court  of  Crisp  county, 
or  transferred  to  the  county  court,  is  a  ques- 
tion to  be  decided  when  the  case  reaches  the 
superior  court  of  Crisp  county. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(124  Ga.  853) 

COLLINS  .V.    SOUTHERN   RT.    00. 

(Supreme   Court   of   Georgia.    Feb.    16,    1906.) 

1.  Master  and  Sebvant— Injury  to  Servant 
—Negligence  op  Fellow  Servant. 

"An  employ^  [of  a  railroad  company],  be- 
ing in  the  discharge  of  his  dutjj  has  the  right 
to  rely  upon  other  employes  domg  their  duty. 
Any  omission  of  ordinary  and  reasonable  care 
by  the  co-employes -of  the  plaintilt  would  be  a 
violation  of  his  right  to  the  safety  and  security 


which  the  observance  of  such  diligence  would 
afford."  Hoplcins  on  Personal  Injuries.  S  218, 
citing  Parker  v.  Railway  Company,  10  8.  B. 
233,  83  Ga.  539. 

[Ed.  Note. — For  cases  in  point,  see  voL  34, 
Cent.  Dig.  Master  and  Servant,  §  363.] 

2.  Same— Nonsuit. 

There  was  evidence  from  which  the  jury 
would  have  been  authorized  to  find  that  at  the 
time  of  receiving  the  injury  complained  of  the 

Slaintifl  was  in  the  exercise  of  due  care  and 
iligenoe,  that  he  was  free  from  fault,  and  that 
he  was  injured  in  consequence  of  a  failure  of 
his  co-employte  to  exercise  proper  care  and 
diligence;  and  awarding  the  nonsuit  was  error. 
[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §|  1000,  1057.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  J.  A.  Collins  against  the  Southern 
Railway  Company.  Judgment  for  defendant, 
And  plaintiff  brings  error.    Reversed. 

Fquche  &  Fouche,  M.  B.  Eubanics,  and 
B.  P.  Treadway,  for  plaintiff  in  error.  Shu- 
mate &  Maddox  and  Q.  A.  H.  Harris  &  Sou, 
for  defendant  in  error. 

BECK,  J.  Collins  brought  suit  for  dam- 
ages against  the  Southern  Railway  Company, 
alleging  in  substance  as  follows:  He  was 
engaged  by  the  defendant  at  Its  yards  and 
shops  as  a  car  repairer,  and,  on  the  morning 
of  the  injury  on  account  of  which  this  suit 
was  instituted,  he  was  directed  by  one  Wal- 
ker, defendant's  chief  car  inspector,  to  assist 
two  other  employes  of  the  defendant  in  plac- 
ing a  pair  of  wheels  under  a  car  which  was 
on  the  "repair  track"  in  the  yard  of  the  de- 
fendant Plaintiff  and  his  co-laborers  pushed 
the  wheels  across  part  of  the  yard  to  the 
"roundhouse  trade,"  and  were  endeavoring 
to  place  them  thereon  in  order  to  roll  them 
to  the  repair  track;  "petitioner  had  looked 
along  the  track  to  see  if  anything  was  moving 
on  it,  and,  seeing  nothing,  he  got  upon  the 
track  and  put  his  shoulder  on  a  lever  to  raise 
up  the  axle  and  wheels  and  turn  them  around 
and  let  them  down  on  the  track.  After  peti- 
tioner and  his  Immediate  helpers  had  raised 
the  axlres  and  wheels  and  were  supporting 
them  on  their  shoulders,  an  engine  of  the  de- 
fendant came  suddenly  backwards  along  the 
track  without  giving  any  signal  of  its  ap- 
proach, and  without  any  one  looking  out 
from  said  engine,  and  without  ringing  the 
bell  or  sounding  the  whistle  on  said  engine, 
and  said  engine  ran  rapidly  and  violently 
against  petitioner  and  struck  him  on  the 
small  of  the  back  and  hips.  The  blow  was 
so  violent  that  it  threw  petitioner  forward 
and  astride  the  axle  he  was  in  the  act  of 
moving.  Petitioner  clung  to  said  axle,  and 
the  engine,  after  striking  him,  continued  to 
move  backwards,  pushing  the  wheels  and 
axle  along  the  track,  and  did  not]  stop  until 
the  wheels  and  axle  had  been  pushed  about 
75  feet  from  the  point  of  collision;  but  peti- 
tioner, being  in  great  danger  and  believing 
that  he  would  be  killed,,  with  great  effort 
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succeeded  in  eettlng  off  the  axle  and  clear 
of  the  track,  after  being  carried  some  10  or 
12  yards,  but  he  dropped  on  the  ground  and 
was  unable  to  get  up  or  to  walk.  He  remained 
prostrate  on  the  ground  unable  to  walk  until 
a  hack  was  brought,  and  he  was  helped  up 
and  lifted  into  said  hack  and  carried  to  his 
home/*  Petitioner  supported  his  petition  by 
proof,  testifying  that  the  track  upon  which 
he  was  Injured  was  the  proper  track  on 
which  to  place  the  wheels  in  order  to  run 
them  to  the  repair  track,  and  that  this  custom 
was  known  to  the  engineer  in  charge  of  the 
engine.  He  also  testified  that  about  50 
engines  crossed  over  said  track  evtery  day, 
and  that  he  was  aware  of  the  fact  that  the 
engine  which  struck  him  would  probably  be 
along  about  the  time  he  placed  the  wheels 
on  the  track;  but  he  said  that,  "by  the  nni- 
Yersal  practice  with  reference  to  bringing 
engines  from  the  main  lines  on  to  the  side 
tracks  there,  there  generally  came  a  man 
right  along  behind  them  if  they  were  backing 
in,  or  ahead  of  them  if  they  were  heading  in, 
to  throw  the  switch  and  carry  them  into  the 
roundhouse."  He  further  testified  that  he 
looked  up  the  track  Just  before  he  put  the 
wheels  on  it  and  saw  no  engine;  he  could  see 
up  the  track  about  100  yards;  that  the  engine 
which  struck  him  was  running  at  a  rate  of 
15  miles  an  hour,  which  was  an  unusual  and 
unreasonable  rate  of  speed;  *'if  the  engine 
was  coming  with  any  reasonable  speed,  from 
the  time  I  looked,  it  could  not  have  hit  me.'' 
At  the  conclusion  of  plaintin's  testimony  the 
court  granted  a  nonsuil,  and  he  excepted. 

1,2.  Taking  tlM  evidence  most  strongly  in 
favor  of  the  plaintiff,  as  we  must  do  in 
fixing  upon  the  question  as  to  whether  or  not 
the  court  rightfully  awarded  the  nonsuit, 
we  hold  that  the  court  erred  in  holding  as  a 
matter  of  law  that  under  no  reasonable  view 
of  the  evidence  was  the  plaintiff  entitled  to 
recover.  As  the  case  is  to  go  back  for 
another  trial,  we  will  not  discuss  the  evidence 
further  than  to  say  that  there  was  sufficient 
testimony  to  have  warranted  the  jury  to 
have  found  that  the  plaintiff,  at  the  time  of 
sustaining  the  injuries  complained  of,  was 
rightfully  on  the  roundhouse  track  and  en- 
gaged in  the  discharge  of  duties  that  devolved 
upon  him  by  virtue  of  the  task  that  he  was 
properly  undertaking  to  perform;  further- 
more, that  a  co-employ6  of  the  plaintiff  was 
guilty  of  negligence,  and  of  a  failure  to  exer- 
cise ordinary  care  and  diligence  which  a 
proper  regard  for  the  safety  of  other  em- 
ployes demanded  that  he  should  exercise  in 
running  the  engine  backward  at  an  unreason- 
ably high  rate  of  speed  over  tracks  where 
workmen  engaged  in  the  railway's  service 
might  be  expected  at  any  time  to  be  em- 
ployed. The  question  as  to  whether  or  not 
the  plaintiff  was  in  the  exercise  of  ordinary 
care  and  diligence  at  the  time  of  his  Injury 
was  a  question  of  fact  for  the  jury,  under 
proper  instructions  from  the  court,  and  the 


question  as  to  whether  the  mere  fact  that 
he  did  not  keep  his  eyes  fixed  or  constantly 
turning  in  the  direction  from,  whence  the 
engine  came  which  inflicted  the  injury 
amounted  to  a  lade  of  ordinary  care  and 
diligence  must  also  be  left  for  determination 
by  the  Jury.  It  certainly  cannot  be  decided  by 
a  court,  as  a  matter  of  law,  that  it  is  negli- 
gence upon  the  part  of  a  laborer,  who  has 
upon  him  an  immense  physical  burden  that 
taxes  his  strength  to  the  uttermost,  if,  for 
a  few  moments,  or  "a  minute  or  two,"  he 
permits  himself  to  become  engrossed  in  his 
task  and  oblivious  to  possible  dangers.  The 
court  would  have  no  more  right,  under  such 
circumstances,  to  hold  that  one  thus  becom- 
ing engrossed  in  his  task  was  not  in  the 
exercise  of  diligence  than  it  would  to  say, 
as  a  matter  of  law,  that  becoming  so  en- 
grossed and  absorbed  in  his  work  as  to  for- 
get the  dangers  that  surround. him  in  such 
employment  is  not  negligence,  or  does  not 
constitute'  lack  of  diligence  and  care.  In- 
stead of  deciding  these  facts  the  court  must 
refer  them  to  the  jury.  "Laborers  engaged 
in  track  work  are  not  held  to  the  same  degree 
of  care  as  to  approaching  trains  as  governs 
travelers  crossing  railways.  A  track  repair- 
er required  to  keep  a  constant  lookout  for 
approaching  trains  in  both  directions  would 
have  little  timie  to  devote  to  his  duties,  and 
this  degree  of  diligence  Is  not  required.  On 
the  contrary,  it  has  been  held  that  he  has  the 
right  to  become  ingrossed  in  his  labor  to  such 
an  extent  that  he  may  be  oblivious  to  the 
approach  of  a  train."  5  Thomp.  Neg.  §  5522. 
The  plaintiff  in  this  case  was  not  a  track 
hand;  but,  if  his  version  of  the  occurrence 
is  to  be  received  as  true,  he  was  as  right- 
fully on  the  track  where  he  received  his 
injuries  as  if  he  had  been  engaged  in  repair- 
ing the  track.  The  fact  that  he  was  frequent- 
ly at  or  near  this  same  place  was  generally 
known,  according  to  his  testimony,  which  was 
in  the  f  ol  lowing  langua  ge :  "They  have  a  si  gna  I 
flag  for  the  repair  track,  ♦  •  ♦  but  on 
this  track  [roundhouse  track]  ^e  sent  no- 
body out  to  put  up  any  signal,  and  it  nevex 
has  been  done  since  I  ha\^e  been  there;  that 
Is  our  usual  place  to  work,  and  they  look 
out  for  us  generally.  We  had  to  roll  trucks 
across  that  track,  sometimes  as  high  as 'six 
or  seven  times  a  day,  and  sometimes  nary 
one.  We  worked  right  around  there  and 
across  there  all  the  time;  we  couldn't  get 
the  wheels  out  no  other  way;  it  was  usually 
known  and  everybody  knowed  it"  Certainly 
we  cannot  agree  with  the  trial  Judge  that  the 
Jury  would  not  have  been  authorized  to  have 
found,  under  all  the  testimony  that  had  been 
submitted  when  the  plaintiff  closed,  that  the 
plaintiff  himself  was  in  the  exercise  of  due 
care  and  diligence;  that  he  was  free  from 
fault;  and  that  his  Injury  was  brought  about 
by  the  negligence  of  his  co-employ68  and  a 
want  of  due  care  and  caution  upon  their  part 
Judgment  reversed.  All  the  Justices  con- 
cur. 
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(124  Cku  848) 

ROOD  V.  WRIGHT. 

(Supreme  Court  of  Georgia.    Feb.  16,  1906.) 

Husband  and  Wifib — Contbacts  op  Wife — 

Vauditt. 

A  married  woman  may  voluntarily,  upon 
her  own  responsibility,  and  in  good  faith  borrow 
money  for  the  purpose  of  paying  a  debt  of  her 
husband  and  give  her  notes  therefor,  and  such 
a  contract  will  be  binding  upon  her  although 
the  lender  may  know,  at  the  time  it  is  made, 
that  she  is  borrowing  it  for  this  purpose,  if 
he  is  not  the  husband's  creditor  who  is  to  be 
thus  paid,  and  is  no  party  to  any  arrangement 
or  scheme  between  the  husband  and  wife  of 
which  the  borrowing  of  the  money  by  her  for 
such  purpose  is  the  outcome. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Husband  and  Wife,  S  616.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Ctourt,  Catoosa  Coun- 
ty;  A.  W.  Flte,  Judge. 

Action  by  S.  R.  Wright  against  A.  J.  Rood. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

W.  H.  Odell  and  R.  J.  &  J.  M.  McCamy, 
for  plaintiff  in  error.  W.  E.  Mann,  for  de- 
fendant In  error. 

FISH,  C.  J.  Wright  sued  Mrs.  Rood  upon 
certain  promissory  notes  executed  by  her 
and  payable  to  his  order.  She  admitted  the 
execution  of  the  notes  by  her,  but  pleaded 
that  the  purpose  for  which  the  notes  were 
given. "was  to  get  money  with  which  to  pay 
debts  owed  by  her  husband,  and  that  this 
fact  was  known  to  the  plaintiff  at  the  time 
of  the  creation  of  the  debt,"  and  "that  she 
received  no  part  of  the  money  for  which  the 
notes  were  given  and  that  none  of  it  was 
applied  to  her  own  use  and  benefit,  but  the 
whole  amount  was  paid  on  her  husband's 
debt ;  all  of  which  was  known  to  the  plaintiff 
at  the  time  the  notes  were  given  and  money 
loaned."  By  an  amendment  to  her  answer 
she  alleged,  that  plaintiff  was  interested  in 
letting  her  have  the  money  for  the  payment 
of  the  debt  of  her  husband,  In  that  he  "mar- 
ried a  daughter  of  one  E.  W.  Beall,  who  was 
a  surety  for  defendant's  husband  on  a  debt 
which  had  to  be  paid.  And  **plaintiff  was 
the  guardian  of  the  minor  children  of  E.  W. 
Beall,  including  his  wife,  and  ♦  ♦  •  was 
interested  In  order  to  protect  his  wife  and 
other  wards.  In  getting  [it]  arranged  to  pay 
off  the  debt  for  which  the  estate  of  E.  W. 
Beall  was  liable,  and  knew  that .  def endapt 
was  not  in  any  way  interested  in  getting 
money  to  pay  off  said  debt  due  by  her  hus- 
band, and  said  B.  W.  Beall."  And  "the 
money  advanced  [was]  money  of  the  estate 
of  E.  W.  Beall  and  going  to  his  children  and 
plaintiff's  wife."  Upon  the  trial  of  the  case 
the  plaintiff  moved  to  strike  the  plea,  as 
amended,  which  motion  was  sustained  by 
the  court  The  court  then  directed  a  verdict 
for  the  plaintiff  for  the  full  amount  sued  for. 
The  defendant  excepted  to  each  of  the  rulings. 

We  think  this  case  Is  clearly  controlled  by 
the  principle  laid  down  in  Johnson  v.  Leffler 
Company,   122  Ga.  670,  50   S.   E.  488,  and 


previous  cases  there  cited.  It  was  there  held 
that,  "While  a  wife  can  not  bind  her  separate 
estate  by  any  contract  of  suretyship,  nor  by 
any  assumption  of  the  debts  of  her  husband, 
nor  sell  her  property  in  extinguishment  of  his 
indebtedness,  she  may  nevertheless,  upon  her 
own  responsibility  and  voluntarily,  enter  into 
a  contract  for  borrowing  money  and  give 
her  note  therefor  and  a  mortgage  upon  her 
property  to  secure  its  payment,  and  such  a 
contract  will  be  binding  on  her  though  the 
party  with  whom  she  contracts  may  know 
that  she  intends  to  use  the  borrowed  money 
for  her  husband's  benefit  But  a  contract 
based  on  a  mere  colorable  transaction  to 
which  the  lender  is  a  party,  the  purpose  of 
which  is  to  make  the  wife  the  husband's 
surety,  will  not  be  enforced  against  her." 

It  will  be  observed  that  there  was  nothing 
in  the  defendant's  answer  which  negatived 
the  idea  that  she  voluntarily,  upon  her  own 
responsibility,  and  In  good  faith,  borrowed 
the  money  'from  the  plaintiff  for  the  purpose 
of  paying  her  husband's  debt,  without  being 
influenced  to  do  so  by  any  solicitation  or  in- 
ducement of  the  lender,  and  without  there 
being  an  arrangement  or  transaction  between 
her  and  her  husband,  to  which  the  lender 
was  a  party,  of  which  the  borrowing  of  the 
money  by  her  for  this  purpose  was  the  out- 
come. Indeed,  it  was  not  even  alleged  In 
the  answer  that  the  defendant  was,  in  any 
way,  induced  by  her  husband  to  borrow  the 
money  for  the  purpose  of  paying  his  debt. 
The  mere  fact  that  the  lender  might  have 
been,  for  the  reason  stated  in  the  amendetl 
answer,  somewhat  interested  in  letting  the 
defendant  have  the  money  for  the  purpose 
of  paying  her  husband's  debt  does  not  alter 
the  case,  for  the  mere  existence  of  this  fact 
is  not  at  all  inconsistent  with  the  idea  that 
he  was  no  party  to  any  scheme  to  Induce  her 
to  pay  this  debt  This  fact  might  have  been 
the  reason  which  Induced  the  defendant  to 
apply  to  the  plaintiff  for  the  loan,  rather  than 
to  make  the  application  to  some  one  else ;  hot 
it  by  no  means  shows  that  the  contract  which 
she  entered  into  with  him  was  not  binding 
upon  her.  The  more  amplified  statement  of 
this  fact  contained  in  the  allegation,  that  the 
plaintiff,  as  gruardian  of  his  wife  and  other 
minor  children  of  Beall,  "was  Interested,  In 
order  to  protect  his  wife  and  other  wards, 
in  getting  [it]  arranged  to  pay  off  the  debt  for 
which  the  estate  of  E.  W.  Beall  was  liable," 
does  not  show  that  the  plaintiff  was  a  party 
to  any  arrangement  for  this  purpose.  It 
might  have  been  to  the  plaintiff's  Interest 
that  an  arrangement  of  this  kind  should  be 
made,  and  yet  if  he  was  no  party  to  any 
scheme  to  bring  it  about,  by  Inducing  the  de- 
fendant to  assume  the  debt  of  her  husband, 
the  mere  fact  that  what  she  did  was  to  his 
interest  would  not  affect  her  liability.  One 
would  naturally  expect  that,  In  a  plea  of  this 
character,  the  statement  that  the  lender  was 
Interested  in  getting  it  arranged  to  pay  off 
the  husband's  debt,  would  be  followed  by  an 
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allegation  as  to  what  be  did  to  bring  sucb 
an  &rrangement  about,  but  there  Is  no  such 
allegation  in  this  plea. 

We  do  not  think  that  the  allegation  that 
the  money  loaned  by  the  plaintiff  to  the  de- 
fendant was  the  money  of  the  estate  of  E.  W. 
Beall,  who  was  surety  on  the  debt  of  the 
defendant's  husband,  is  material.  The  mon- 
ey was  loaned  by  the  plaintiff  to  the  defend- 
ant in  his  individual  capacity,  and  not  as  the 
representative  of  the  estate  of  Beall,  with 
which,  so  far  as  the  plea  shows,  he  had  no 
official  connection,  and  it  matters  not  from 
what  source  he  procured  the  money  for  this 
purpose.  Who  the  creditor  of  the  defendant's 
husband  was,  to  whom  she  paid  the  money  which 
she  borrowed  from  the  plaintiff,  does  not 
appear ;  but  It  does  appear  that  such  creditor 
was  neither  the  plaintiff  nor  the  estate  of 
Beall.  In  this  connection,  the  decision  ren- 
dered In  Chastain  v.  Peak,  111  Ga.  889,  36 
S.  E.  967,  is  pertinent  It  was  there  held: 
"If  a  married  woman  voluntarily  and  upon 
her  own  responsibility  borrowed  money  and 
gave  therefor  a  note  and  mortgage,  she  was 
bound  by  her  contract,  although  her  object  in 
obtaining  the  loan  was  to  raise  money  for 
the  purpose  of  paying  a  debt  due  by  her  hus- 
band, and  although  this  fact  was  known  to 
the  lender,  if  the  latter  was  not  the  creditor 
to  be  thus  paid,  and  had  nothing  to  do  with 
any  arrangement  or  scheme  between  the  hus- 
band and  wife,  looking  to  the  accomplishment 
of  the  result  intended." 

There  was  no  error  in  striking  the  defend- 
ant's answer,  and  as  this  left  her  without  any 
defense  to  the  suit,  there  was.  then,  no  error 
In  directing  the  verdict  in  favor  of  the  plain- 
tiff. 

Judgment  affirmed.    All  the  Justices  concur. 


(124  Ga.  836) 

CENTRAL  OP  GEORGIA  RY.  CO.  v. 
HARPER. 

(Supreme  Court  of  Georgia.    Feb.  16,  1906.) 

1.  Wkit  of  Error — Insanity  of  Defendant — 
Guardian  as  Party. 

When  it  is  made  to  appear  that  a  defendant 
in  error  has  been  formally  adjudged  insane 
since  the  signing  of  the  bill  of  exceptions,  the 
guardian  appointed  by  the  ordinary,  under  Civ. 
Code  1895,  f  2570  et  seq.,  may  be  made  a  party 
to  the  record. 

[Ed.   Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  S  1841.] 

2.  Master  and  Servant — Injuries  to  Serv- 
ant— Nonsuit. 

In  a  suit  for  personal  injuries  by  an  em- 
ploy 6  against  a  railroad  company,  a  nonsuit 
should  be  refused  unless  the  evidence  reason- 
ably leads  to  the  conclusion  that  the  plaintiff 
was  negligent.  The  nonsuit  was  properly  denied 
in  this  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §S  1089-1132.] 
8.  Trial — Motion  to  Dismiss — Mental  In- 
competency OF  Plaintiff. 

When,  during  the  progress  of  a  case,  a 
motion  is  made  by  the  defendant  to  dismiss  the 
case,  based  on  the  contention  that  the  evidence 
ndduced  on  the  trial  showed  the  plaintiff  to  be 
absolutely  non  compos  mentis  when  the  suit  was 


filed  and  also  at  the  time  of  the  trial,  and  the 
evidence  is  not  conclusive  on  the  subject,  it 
is  proper  for  the  court  to  refer  this  collateral 
issue  of  fact  to  the  jury,  under  appropriate 
instructions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  S  320;  vol.  27,  Cent.  Dig. 
Insane  Persons,  S  176.] 

4.  Same — Remarks  of  Judge. 

In  ruling  on  the  motion  to  dismiss  because 
of  the  mental  incapacity  of  the  plaintiff  to  sue 
without  a  next  friend  or  guardian,  the  remarks 
of  the  judge,  assigning  his  reason  for  the  ruling, 
and  the  reference  of  the  issue  thus  raised  to 
the  jury,  were  neither  expressions  of  opinion 
upon  the  facts  nor  upon  the  credibility  of  the 
plaintiff,  who  had  testified  as  a  witness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  S  81.] 

5.  Railroads  —  Crossing  Highways  —  Sig- 
nals. 

In  his  charge  the  court  recognized  the 
statute  regulating  the  checlcing  of  the  speed  of 
trains  at  public  crossings  would  not  be  ap- 
plicable to  a  train  started  at  or  upon  a  public 
crossing,  and  submitted  the  issue  of  fact  as  to 
distance  from  the  starting  point  of  the  train  to 
the  public  road  crossing,  with  the  instruction 
that,  if  the  distance  was  so  short  that  the 
statutory  requirement  could  not  be  met,  the 
statute  would  not  appiy.  This  charge  was 
adjusted  to  the  facts  of  the  case  and  was  not 
error. 

6.  Damages— Personal  Injuries. 

The  verdict  was  not  excessive,  and  was 
warranted  by  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  S  374.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Savannab;  T. 
M.  Norwood,  Judge. 

Action  by  R.  L.  Harper  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.    AfiSrmed. 

Lawton  &.  Cunningham,  for  plaintiff  in 
error.  Arnold  &  Arnold  and  Osborne  & 
Lawrence,  for  defendant  in  error. 

EVANS,  J.  A  suit  for  damages  was  in- 
stituted in  the  name  of  R.  L.  Harper  against 
the  Central  of  Georgia  Railway  Company; 
he  having  sustained  a  personal  injury  while 
in  its  service  in  the  capacity  of  "order 
clerk."  It  appears  from  the  petition  that 
he  had  duties  to  perform  In  the  company'^ 
general  yard  ofQce  at  Savannah,  being  em- 
ployed to  carry  messages  and  to  do  like 
service,  but  having  no  connection  whatever 
with  the  operation  of  trains.  Several  tracks 
belonging  to  the  company  cross  Bay  street. 
On  one  sde  of  this  crossing  is  located  its 
general  yard  office,  while  on  the  opposite 
side  is  a  smaller  building,  also  used  as  an 
office.  On  the  night  of  September  27,  1904, 
Harper,  who  was  subject  to  the  orders  of 
the  trainmaster,  was  directed  to  go  from 
this  building  to  the  general  yard  office  for 
the  purpose  of  there  using  a  telephone  and 
procuring  certain  information  with  reference 
to  the  handling  of  cars.  He  started  to  cross 
the  Bay  street  crossing,  and  while  under- 
taking to  do  80  was  run  over  and  seriously 
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iDJured  by  a  switch  engine,  which  he  al- 
leges did  not  have  a  proper  headlight  and 
which  crept  noiselessly  upon  him  in  the 
dark  before  he  was  aware  of  Its  presence. 
He  further  complains  that  the  company's 
watchman  at  the  crossing  negligently  failed 
to  take  any  steps  to  protect  him;  that  the 
employes  in  charge  of  the  engine  failed  to 
check  It  as  it  approached  the  crossing,  or 
to  give  any  signal  of  its  approach,  or  to 
maintain  a  proper  lookout;  that  the  engine 
was  run  at  a  speed  of  from  12  to  15  miles 
an  hour,  in  violation  of  a  city  ordinance; 
that  an  employ^  on  the  footboard  of  the 
engine  observed  his  perilous  situation  on 
the  crossing,  but  wantonly  failed  to  take 
any  measures  to  save  him;  and  that  after 
he  was  stricken  the  company's  servants 
continued  to  move  the  engine,  and  he  was 
dragged  some  40  or  50  feet,  notwithstanding 
the  engine  could  have  been  stopped  within 
a  much  shorter  distance.  He  alleged  that 
as  a  result  of  the  Injuries  received  his  men- 
tal functions  had  been  greatly  impaired. 
The  truth  of  this  allegatioa  was  shown  at 
the  trial  by  the  testimony  of  physicians  who 
had  attended  him  since  his  Injury. 

Upon  this  testimony,  as  well  as  upon  that 
of  Harper  himself,  and  his  general  appear- 
ance and  conduct  in  court,  the  defendant 
based  a  motion  to  dismiss  the  case  on  the 
ground  that  he  was  non  compos  mentis  and 
without  legal  capacity  to  maintain  his  suit, 
and  upon  the  further  ground  that  this  men- 
tal condition  existed  at  the  time  the  suit 
was  Instituted  and  he  therefore  did  not  have 
legal  capacity  to  sue.  The  court  overruled 
this  motion,  holding  that,  if  Harper  had 
become  Insane  after  filing  the  suit,  this 
would  afford  no  cause  for  dismissing  the 
action,  since  it  could  be  prosecuted  by  a 
guardian  ad  litem  appointed  to  represent 
him  In  the  litigation;  and  that  the  evidence 
adduced  touching  his  mental  capacity  at 
the  time  the  suit  was  brought  was  not  such 
as  to  authorize  the  court  to  say,  as  matter 
of  law,  that  he  was.  at  that  time  non  compos 
mentis;  the  evidence  in  this  regard  pre- 
senting a  question  of  fact  which  could  only 
be  determined  by  a  Jury.  The  defendant 
also  made  a  motion  for  a  nonsuit,  but  it 
was  overruled  by  the  court,  and  the  Jury, 
after  both  sides  had  announced  closed  and 
the  case  was  submitted  to  them  for  con- 
sideration, returned  a  verdict  In  favor  of 
the  plaintiff  for  $15,000.  The  company 
thereupon  made  a  motion  for  a  new  trial, 
upon  the  ground  that  the  verdict  was  ex- 
cessive and  without  evidence  to  support  It, 
and  also  upon  other  grounds,  presenting  the 
complaint  that  the  charge  to  the  Jury  was 
in  certain  particulars  inapt,  and  that  the 
presiding  Judge,  in  announcing  his  ruling 
on  the  motion  to  dismiss  the  case,  made  use 
of  language  In  the  presence  of  the  Jury  which 
was  calculated  to  work  to  the  defendant's 
prejudice.  The  motion  for  a  new  trial  was 
overruled,  and  the  case  was  brought  to  this 


court  by  a  bill  of  exceptions  sued  oat  Id 
behalf  of  the  railway  company. 

1.  The  motion  for  a  new  trial  was  heard 
and  disposed  of  in  the  trial  court  on  July 
21, 1905.  On  July  31st  Harper  was  formally 
adjudged  Insane,  in  the  court  of  ordinary 
of  Chatham  county,  and  committed  to  the 
State  fianitarium.  The  bill  of  exceptions  In 
this  case  was  certified  on  July  24th.  Sub- 
sequently, upon  a  petition  presented  to  the 
trial  court  by  counsel  for  Harper,  the  de- 
fendant in  error,  the  Judge  of  that  court 
passed  an  order,  dated  November  14,  1905, 
appointing  Mrs.  Myrtle  Harper,  who  ap- 
peared as  his  wife  and  next  friend,  as  his 
guardian  ad  litem  to  represent  him  in  the 
further  progress  of  the  litigation;  it  having 
been  made  to  appear  to  the  court  that  he  bad 
been  adjudged  insane  before  the  court  of 
ordinary.  Upon  tills  showing  counsel  for 
the  railway  company,  on  the  call  of  the  case 
in  this  court,  made  a  motion  to  have  Mrs. 
Harper  substituted  as  a  party  defendant  to 
the  writ  of  error,  as  the  legal  representa- 
tive of  her  husband  and  in  his  stead.  This 
motion  was  taken  under  advisement  by  this 
court,  and  argument  was  heard  upon  the 
merits  of  the  case.  The  court  afterwards 
passed  an  order  granting  leave  to  the  plain- 
tiff in  error  to  proceed  to  have  a  guardian 
of  the  property  of  Harper  appointed  accord- 
ing to  law,  and  to  make  such  guardian,  when 
appointed,  a  party  defendant  Proper  steps 
were  taken  by  counsel  to  comply  with  the 
terms  of  this  order,  and  Mrs.  Harper,  after 
being  regularly  appointed  guardian  of  the 
property  of  her  husband,  was  allowed  as 
such  to  becotne  a  party  to  the  case. 

2.  When  the  plaintiff  closed  hla  evidence 
the  defendant  moved  the  court  to  nonsuit 
the  case,  which  motion  was  refused.  The 
evidence  submitted  by  the  plaintiff  tended 
to  show. that  he  was  employed  by  the  defend- 
ant company  as  a  clerk  In  its  yard  office  in 
Savannah.  He  worked  in  the  yardmaster's 
office  under  the  superlntendency  of  Bfr. 
Champion.  On  Bay  street  near  the  yard  was 
the  general  yardmaster's  office.  Between 
these  two  offices  were  several  yard  tracks, 
running  north  and  south,  which  intersected 
Bay  street,  and  Bay  street  at  this  point  was 
a  public  road  crossing.  There  was  an  electric 
light  a  little  below  the  crossing.  On  the 
night  of  the  injury  plaintiff  was  ordered  by 
his  superior  officer  to  go  to  the  general  yard- 
master's  office  and  send  a  telephone  message. 
The  plaintiff  testified  that  Just  before  he 
started  over  the  crossing  he  .looked  down  the 
tracks,  and  neither  saw  nor  heard  any  train 
or  engine.  There  was  no  obstruction  to  pre- 
vent him  from  seeing  up  and  down  the 
tracks.  While  on  the  public  road  cross- 
ing and  in  the  act  of  passing  over  the  last 
track,  he  was  struck  by  an  engine  and 
dragged  to  a  point  beyond  the  crossing.  He 
had  good  hearing  and  sight  at  the  time,  but 
neither  heard  any  bell  nor  saw  any  head- 
light   He  received  several  injuries  the  nif- 
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tnre  ot  which  was  described  In  the  testimony 
of  the  surgeons  who  had  treated  his  wounds. 
Plaintiff's  age,  physical  condition,  and  earn- 
ing capacity  at  the  time  of  receiving  the  in- 
juries were  proved.  Tbe  plaintiff's  employ- 
ment related  to  the  movement  of  the  trains 
in  the  yards  of  the  railroad  company,  and  the 
trial  judge  properly  treated  him  as  a  oo- 
employ^  relatively  to  the  employes  in  charge 
of  the  train  which  inflicted  the  injury.  Be- 
ing an  employ^  it  was  Incumbent  on  him  to 
prove  either  that  he  was  free  from  negli- 
gence, or  that  the  servants  or  agents  of  the 
railroad  company  were  negligent,  before  he 
could  recover  for  the  Injury.  Central  R.  Ca 
Y.  Nash,  81  Ga.  584,  7  S.  B.  808.  The  meas- 
ure of  diligence  exacted  by  the  law  of  this 
plaintiff  was  the  exercise  of  that  care  which 
a  prudent  man  should  have  observed  under 
like  conditions  and  circumstances.  Central 
R.  Co.  V.  McCllfford,  120  Ga.  90,  47  S.  B.  590. 
Unless  tbe  evidence  reasonably  leads  to  the 
conclusion  that  the  plaintiff  was  negligent, 
the  case  should  go  to  the  jury.  The  question 
of  negligence  belongs  particularly  to  the  jury, 
and  except  in  a  clear  case,  where  there  is 
no  conflicting  evidence,  the  court  should  not 
withhold  the  case  from  the  jury  by  award- 
ing a  nonsuit  Where  the  evidence  upon 
this  point  is  doubtful.  It  should  be  submitted 
to  the  jury,  and  to  grant  a  nonsuit  is  error. 
4  Mlchle's  Enc.  Dig.  Ga.  Rep.  556;  Stein- 
hauser  v.  Ry.  Co.,  118  Ga.  195,  44  S.  B.  800. 
When  the  plaintiff  approached  this  series  of 
tracks  for  the  purpose  of  crossing,  he  sur- 
veyed the  situation,  looked  up  and  down  the 
tracks,  and  there  was  no  appearance  of  dan- 
ger within  the  range  of  his  vision.  He  was 
upon  a  public  street,  which  the  engineer  of 
an  approaching  train  was  forbidden  by  law 
to  cross,  except  with  his  engine  under  control 
and  with  warning  signal  from  the  engine 
bell.  The  plaintiff  was  an  active,  robust 
man,  who  had  worked  for  a  year  in  the 
employment  in  which  he  was  engaged  at  the 
time  of  receiving  the  injury.  From  a  con- 
sideration of  these  facts  could  it  be  said, 
as  a  matter  of  law,  that  the  conduct  of  the 
plaintiff  could  have  amounted  to  n^ligence? 
I  apprehend  not.  If  the  evidence  does  not 
clearly  demonstrate  negligence,  then  the  court 
did  right  in  refusing  a  nonsuit  In  a  recent 
case,  it  was  held  to  be  error  to  charge  the 
jury  that  the  failure  of  the  plaintiff  to  stop, 
look,  and  listen  before  going  on  a  railroad 
track  was  such  negligence  as  to  defeat  a 
recovery.  Columbus  R.  Co.  v.  Peddy,  120 
Ga.  589,  48  S.  E.  149.  It  was  for  the  jury 
to  say  whether  proper  prudence  would  have 
required  the  plaintiff  to  look  up  and  down 
each  track  as  he  approached  it  and  whether 
the  lookout  for  trains  which  the  plaintiff  ob- 
served immediately  before  passing  over  the 
first  track  showed  proper  diligence.  Photo- 
graphs of  the  scene  of  the  injury,  which 
were  introduced  on  the  trial  below  and  which 
appear  in  tbe  record  before  us,  disclose  that 
the  distance  across  the  tracks  at  the  Bay 


street  crossing  was  short,  and  that  the  view 
up  and  down  the  tracks  was  unobstructed; 
the  country  being  level,  and  there  being  along 
or  upon  the  right  of  way  no  structure  which 
cut  off  the  range  of  vision  of  one  standing 
upon  the  sides  of  the  crossing  from  which 
the  plaintiff  testified  he  started  after  looking 
up  and  down  the  railway  tracks  and  seeing 
no  engine  or  train  within  sight  or  hearing. 
3.  During  the  progress  of  the  trial  and 
after  the  defendant  had  Introduced  in  evi- 
dence two  of  its  witnesses,  the  defendant 
made  a  written  motion  to  dismiss  the  case, 
on  the  ground  that  it  aflJrmatively  appeared 
from  the  evidence  that  the  plaintiff  was  non 
compos  .mentis  and  not  possessed  of  suffi- 
cient capacity  to  bring  or  maintain  a  suit 
and  that  it  appeared  from  the  evidence  that 
this  condition  existed,  not  only  at  the  time 
the  suit  was  brought  but  also  at  the  time 
of  the  trial.  This  motion  was  denied  by  the 
court  At  the  time  of  bringing  the  suit  the 
plaintiff  had  not  been  legally  adjudged  a  luna- 
tic. If  In  point  of  fact  he  was  a  lunatic  the 
suit  could  have  been  instituted  by  some  com- 
petent person  as  his  next  friend.  Reese  v. 
Reese,  89  Ga.  645,  15  S.  Q.  846.  Admitting, 
for  the  sake  of  the  argument  that  one  ab- 
solutely non  compos  mentis  could  not  prose- 
cute a  suit  except  by  next  friend,  where 
there  has  been  no  adjudication  of  insanity, 
let  us  inquire  whether  there  was  any  ercoi 
in  the  ruling  complained  of.  Every  person 
is  presumed  sane  until  the  contrary  is  made 
to  appear.  The  question  of  sanity  or  in- 
sanity is  one  of  fact  Hunt  v.  Formby's 
Guardian,  43  Ga.  87.  A  plaintiff  with  an 
impaired  or  weak  mind,  with  capacity  to 
understand  the  nature  of  a  particular  cause 
of  action,  and  with  will  enough  to  desire 
to  bring  suit  thereon,  may  do  so  without 
a  next  friend  or  guardian.  Calhoun  v.  Mos- 
ley,  114  Ga.  641,  40  S.  B.  714.  While  both 
the  physicians  who  testified  pronounced  the 
plaintiff  non  compos  mentis,  It  is  evident 
from  their  testimony  that  this  term  was 
used  by  them  in  contradistinction  to  a  nor- 
mal mental  condition  in  every  respect  One 
of  these  witnesses  said  the  plaintiff  after  his 
injury  would  not  allow  any  clothes  to  re- 
main on  him  at  all,  and  imagined  several 
foolish  things,  such  as  cutting  off  little  nig- 
ger heads  and  putting  them  in  a  bottle.  He 
would  drink  nothing  but  a  patented  prepar- 
ation called  "vitogen,"  and  would  persist  in 
wearing  a  clamp  on  his  nose.  This  same 
witness  also  testified  that  he  did  not  think 
tbe  plaintiff*s  mind  so  weak  that  anybody 
could  impose  on  him ;  that  as  to  some  things 
he  seemed  to  be  perfectly  rational,  but  as 
to  others  he  was  not  "Outside  of  one  or 
two  things  he  seems  to  be  at  himself.  I  have 
found  him  able  to  remember  incidents  which 
have  happened.  He  seems  to  know.  I  do  not 
see  any  reason  why  he  should  not  be  ac- 
curate upon  other  subjects."  The  other 
physician  testified  that  the  plaintiff  was 
afflicted  with  amaesic  aphasia — ^forgetfulness 
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of  words — ^whlch  had  no  relation  to  any  hal- 
lucination; that  paralysis  of  his  tongue  made 
his  articulation  less  distinct  The  plaintiff 
testified  before  the  jury.  He  gave  intelli- 
gent responses  to  questions  propounded,  and 
a  rational  and  connected  narrative  of  the 
circumstances  attending  his  injury.  He  wa& 
called  on  to  explain  a  diagram  purporting  to 
represent  the  scene  of  his  collision  with  the 
engine.  He  pointed  out  what  he  considered 
an  inaccuracy  in  the  diagram.  The  plaintiff 
was  partially  paralyzed,  and  the  Injury  to 
the  brain  made  it  ^Ufflcult  for  him  to  readi- 
ly find  words  with  which  to  express  his 
meaning.  The  jury  saw  the  plaintiff,  ob- 
served his  manner  of  testifying,  heard  the 
opinion  of  expert  witnesses  as  to  his  mental 
condition,  and  the  court  pursued  the  proper 
course  in  refusing  to  determine  this  collat- 
eral issue  of  fact  The  mental  capacity  of 
the  plaintiff  to  bring  and  maintain  his  suit 
was  referred  to  the  jury  under  an  instruc- 
tion concerning  which  no  complaint  is  made. 
4.  In  ruling  on  the  motion  to  dismiss  the 
case  because  of  the  mental  capacity  of  the 
plaintiff,  the  court  made  these  remarks  in 
the  presence  of  the  jury:  "The  difficulty 
about  the  motion  is  that  it  Is  one  of  law,  ad- 
dressed to  the  court  on  a  matter  of  fact 
There  is  no  testimony  by  which  it  appears 
judicially  that  he  was  a  lunatic.  Every  man 
is  presumed  to  be  sane  until  the  contrary 
appears,  and  that  very  frequently  appears 
judicially  by  a  proceeding  to  show  the  man 
is  insane.  We  very  frequently  say  men  are 
insane,  when  it  is  a  matter  of  opinion — gen- 
eral consenus  of  the  public.  When  we  say 
a  man  is  Insane,  it  is  received  as  evidence 
of  his  Insanity,  as  matter  of  public  opinion; 
but  in  this  case  there  was  no  judicial  de- 
termination of  that  question  before  this  suit 
was  brought  nor  do  I  remember  that  there 
was  any  evidence  elicited  to  show  that  at 
the  time  this  suit  was  brought  these  physi- 
cians said  that  he  was  non  compos  mentis. 
They  state,  generally,  he  Is  non  compos  mentis. 
I  do  not  understand  that  he  was  non  com- 
pos mentis  from  the  time  that  he  received 
this  injury  up  to  this  date;  so  that  I  would 
have  to  Infer  as  a  legal  proposition  that  he 
was  non  compos  mentis  at  the  time  he 
brought  this  suit,  and,  therefore,  incapable 
of  appearing  in  court  in  propria  persona.  It 
not  appearing  affirmatively  that  he  was  so 
at  the  time  he  brought  this  suit  the  question 
comes  up,  it  seems  to  me,  upon  a  motion  to 
dismiss  the  suit,  that  the  man  since  the 
bringing  of  the  suit  has  become  non  compos 
mentis.  That  motion  would  not  prevail, 
because  it  would  be  the  duty  of  the  court 
if  a  man  was  sane  at  the  time  he  brought 
his  suit  and  had  become  insane  since,  to  ap- 
point a  guardian  ad  litem  and  let  the  case 
proceed.  Now,  as  to  whether  the  evidence 
shows  that  he  is  incapable  of  bringing  suit 
as  I  said  a  while  ago,  there  are  men  who  are 
insane  on  certain  subjects  and  perfectly  sane 
upon  others.    The  books  are  full  of  instances 


of  that  kind,  and  some  have  come  within 
my  own  experience.  There  was  a  man  who 
came  down  here  20  years  ago  from  the  North, 
named  Bell.  He  went  out  here  in  Liberty 
county  and  he  stirred  the  negroes  up  out 
there  by  proclaiming  himself  as  Jesus  Christ 
He  broke  up  two  negro  congregations.  They 
followed  him,  and  he  insisted  that  he  was 
Jesus  Christ  I  was  employed  to  prosecute 
him  as  a  vagrant ;  could  not  make  that  out 
because  the  only  evidence  was  that  he  was 
not  doing  any  work  and  the  negroes  were 
supporting  him.  He  was  just  in  the  position 
of  a  great  many  other  preachers — was  sup- 
ported by  the  congregation — ^and  we  had  to 
take  out  a  writ  of  lunacy.  I  conversed  with 
him,  and  he  was  perfectly  sane  upon  any 
other  subject;  knew  more  about  the  Bible 
than  any  man  I  ever  saw.  He  could  quote 
it  from  one  end  to  the  other.  If  you  gave 
him  a  text  in  a  few  seconds  he  would  turn 
to  the  text  in  the  book;  but  he  was  absolute- 
ly wild  on  the  subject  that  he  was  Jesus 
Christ  A  case  of  a  witness  who  was  brought 
to  testify  that  another  man  was  insane,  and 
went 'on  in  a  perfectly  rational  manner  as 
to  proving  that  the  man  was  Insane  because 
that  man  had  claimed  that  he  was  Jesus 
Christ  and  he  demonstrated  to  the  satis- 
faction of  the  court  and  jury  that  the  man 
was  absolutely  insane.  Finally,  one  of  the 
jurors  said :  'Well,  why  do  you  say  that  he 
is  insane?'  'He  says  that  he  is  Jesus  Christ 
and  I  say  it  because  I  am  Jesus  Christ  my- 
self.' That  was  his  hallucination,  but  per- 
fectly rational  upon  other  subjecta  Now,  this 
man  has  evidently  a  hallucination  about  the 
negro  children  and  one  or  two  other  things. 
But  I  cannot  say,  there  being  no  evidence  of 
this  fact  until  this  trial,  that  he  was  so 
insane  that  he  could  not  bring  a  suit,  when 
the  physicians  testified  that  he  is  rational. 
His  memory  is  good  upon  other  subjects, 
and  in  narrating  events  that  occurred  before 
this  transaction  took  place;  and  therefore 
it  is  not  it  seems  to  me,  a  legal  question 
that  I  can  pass  on,  and  that  it  would  be 
more  a  matter  of  argument  to  the  jury  by 
counsel  to  show  from  the  facts  of  the  case 
that  this  man  was  Incapable  of  making  a 
correct  statement;  that  he  must  be  wrong  in 
ills  statement  to  the  jury  In  the  facts  of  the 
case,  for  the  reason  that  his  mind  was  so 
far  impaired  that  he  is  Incapable  of  making 
a  correct  statement.  It  seems  to  me  it  would 
be  more  a  matter  for  the  jury  than  a  ques- 
tion of  law  for  me  to  determine  that  the 
man  is  absolutely  incapable  of  making  a 
contract;  there  being  no  evidence  elicited 
upon  the  subject,  and  no  evidence  elicited 
that  at  the  time  he  brought  this  suit  he  was 
non  compos  mentis.  So  I  will  have  to  over- 
rule the  motion."  Plaintiff  in  error  com- 
plains that  this  language  was  an  expression 
of  opinion  upon  the  facts  of  the  case  and  the 
credibility  of  the  plaintiff,  who  had  testified 
as  a  witness.  The  statute  forbids  a  judge 
to  express  or  Intimate  his  opinion  as  to  what 
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bas  been  proved.  Civ.  Code  1S95,  t  4334. 
But  when  an  objection  is  made  to  evidence 
offered,  the  Judge  has  a  right,  if  he  deems 
proper,  to  give  the  reasons  for  his  decision 
on  the  objections,  and  such  reasons  so  given, 
if  pertinent  to  the  objection  made,  do  not 
constitute  such  an  expression  of  opinion  as 
to  violate  the  Code  section  above  cited. 
Oliveros  v.  State,  120  Ga.  242,  47  S.  B.  627; 
Perry  v.  Butt,  14  Ga.  699.  The  judge  was 
asked  to  dismiss  the  case  because  it  was 
contended  by  the  movant  that  under  the  evi- 
dence the  right  of  the  plaintiff  to  bring 
and  maintain  his  case  was  a  question  of  law 
for  decision  by  the  court.  The  judge  ruled 
that  the  question  was  one  of  fact  for  the 
jury,  and  gave  the  reasons  which  impelled 
him  to  this  conclusion.  We  do  not  think  the 
remarks  of  the  court  open  to  the  criticism 
made  on  them. 

5.  The  second,  third,  and  fourth  grounds  of 
the  amended  motion  complain  that  the  evi- 
dence did  not  warrant  a  charge  on  Civ.  Code 
1895,  i  2224,  in  reference  to  the  checking  of 
speed  and  ringing  of  the  bell  in  approaching 
a  public  road  crossing;  it  being  the  movant's 
contention  that  the  uncontradicted  evidence 
showed  that  the  engine  started  at  a  point  so 
near  the  crossing  as  to  make  it  impossible 
to  comply  with  the  law  in  this  respect  and 
to  reach  the  crossing.  And  if  such  a  charge 
was  proper,  movant  further  contends,  the 
jury  should  have  been  instructed  that  the 
duty  to  check  and  keep  checking  would  not 
apply  If  the  engine  started  toward  the  croes- 
nig  at  a  point  so  close  as  to  make  it  imprac- 
tical to  comply  with  the  statute  as  to  check- 
ing and  continuing  to  check  and  yet  reach 
the  crossing.  The  plaintiff  located  the  place 
of  receiving  his  injuries  on  Bay  street,  a 
public  road  crossing.  The  defendant's  wit- 
nesses varied  in  locating  the  place  from 
whence  the  engine  started  just  before  strik- 
ing the  plaintiff.  The  engineer  testified:  "I 
suppose  I  was  just  about  a  car  length,  25  or 
30  feet,  from  the  crossing  when  I  started  in 
the  direction  of  the  crossing — ^may  be  not 
this  far."  The  conductor  testified:  "Im- 
mediately before  the  accident  happened,  my 
train  started  from  ^re  or  six  car  lengths 
north  of  Bay  street  crossing.  I  remember 
the  fact  because  I  know  how  many  car 
lengths  it  was  from  the  crossing  to  where 
the  engine  was  standing."  The  fireman  fixed 
the  distance  from  5  to  6  car  lengths,  and  tes- 
tified that  cars  vary  in  length  from  36  to  40 
feet  With  this  evidence  in  mind  the  court 
charged  the  jury  as  follows:  "On  that  point 
I  charge  you,  at  the  same  time,  that  while 
that  is  true,  that  the  law  is  that  the  engineer 
must  check  and  keep  checking  as  he  ap- 
proaches a  public  crossing;  that  that  is  mod- 
ified in  this  way,  according  to  the  facts  of 
the  case:  If  the  train  should  be  approaching 
the  crossing  after  stopping  at  a  point  so  close 
to  thfe  crossing  that  it  was  not  practicable, 
before  reaching  the  crossing,  for  it  to  comply  1 


with  the  statute  as  to  checking  and  continu- 
ing to  check  the  train,  then  the  force  of  that 
statement  would  not  apply."  This  excerpt 
from  the  charge  fully  recognized  the  princi- 
ple stated  in  Harris  v.  Central  R.  Co.,  78 
Ga.  535,  3  S.  E.  355,  that  the  statute  does  not 
require  that  a  train  started  at  or  upon  a 
public  crossing  shall  be  checked  and  be  kept 
checked  while  passing  over  that  crossing. 
Under  the  defendant's  evidence  the  jury  could 
have  found  that  the  engine  started  as  far  as 
240  feet  from  the  crossing,  and  the  court 
left  it  for  the  jury  to  determine  if  the  dis- 
tance was  such  as  to  make  the  requirement 
of  the  statute  as  to  checking  and  continuing 
to  check  the  train  on  approaching  the  cross- 
ing applicable,  with  the  instruction  that,  if 
the  distance  was  so  short  that  the  statutory 
requirement  could  not  be  met  the  statute 
would  not  apply.  None  of  these  grounds 
are  meritorious. 

6.  As  to  the  correctness  of  the  verdict: 
The  plaintiff's  testimony  made  out  a  prima 
fade  case  for  a  recovery.  The  witnesses 
for  the  defendant  contradicted  him  in  im- 
portant particulars;  but  In  many  respects 
they  were  Inharmonious  with  each  other.  It 
was  the  jury's  prerogative  to  accept  plain- 
tiff's version.  Th^  testimony  of  both  physi- 
cians was  that  the  plaintiff  was  a  permanent 
physical  wreck,  his  togue  was  paralyzed, 
and  his  mental  faculties  greatly  Impaired. 
Indeed,  since  the  trial  the  plaintiff '  became 
so  violent  that  confinement  in  the  State  San- 
itarium was  necessary.  At  the  time  of  his 
injury  he  was  33  years  old,  and  was  earn- 
ing $65  per  month.  The  verdict  was  large, 
but  was  not  unwarranted.  The  presiding 
judge  was  satisfied  with  the  amount,  and  we 
see  no  reason  for  disturbing  the  verdict 

Judgment  afiirmed.  All  the  Justices  con- 
cur, except  ATKINSON,  J^  not  presiding. 


(124  Ga.  859) 
MARYLAND  CASUALTY  CO.  v.  LANHAM. 
(Supreme  Court  of  Georgia.  Feb.  16,  1906.) 
L  Infants — Guardian  ad  Lttem — Necessitt. 
Where  a  suit  was  brought  against  a  minor 
for  a  tort  alleged  to  have  been  committed  by 
him,  and  personal  service  was  made  upon  him, 
but  no  guardian  ad  litem  was  appointed,  under 
Civ.  Code  1895,  S  4987,  the  suit  was  not  in 
proper  condition  to  proceed  to  judgment  by  de- 
fault against  the  minor ;  and  where  a  judgmmit 
was  thus  rendered,  it  was  properly  set  aside 
on  motion  duly  made  therefor. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  27. 
Cent.  Dig.  Infants,  §i  195,  250.] 

2.  Damages  —  Liquidated  Damages  —  Evi- 
dence. 

Where  a  company  insured  plate  glass  win- 
dows against  breakage,  if  one  of  them  was 
broken  by  reason  of  the  tortious  conduct  of  a 
person  who  threw  a  rock  against  it,  and  there 
upon  the  insurance  company,  by  agreement  with 
the  insured,  expended  a  certain  amount  in 
replacing  the  glass,  claimed  to  be  subrogated 
to  the  rights  of  the  insured  against  the  wrong- 
doer, and  brought  suit  against  him  for  the  tort, 
as  between  the  plaintiff  and  the  defendant  the 
amount   of  damages   waa   not   liquidated,   but 
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under  Civ.  Code  1895,  |  5073,  although  the 
case  was  in  default,  it  was  necessary  to  intro- 
duce evidence  in  order  to  establish  the  amount 
of  such  damages. 

3.  Jury — Right  to  Jubt  Trial — Necessity  of 
Demand. 

It  was  provided  by  the  act  of  September 
27,  1883  (Acts  1882-83,  p.  538,  §  9),  that  in 
the  city  court  of  Floyd  county  the  trial  of  all 
issues  of  fact  "shall  be  by  the  court,  without 
a  jury,  except  where  either  party  in  a  civil 
case,  or  the  defendant  in  a  criminal  case,  shall, 
in  writing,  demand  a  trial  by  jury." 

i.  Damages — Action  fob  Tobts — Intebbst — 
Vebdict. 

In  an  action  for  a  tort,  where  there  is 
some  fixed  rule  for  measuring  damages,  the  jury 
may,  under  proper  circumstances,  mcrease  the 
amount  by  adding  interest,  but  the  verdict 
should  be  for  one  aggre^rate  sum,  and  should 
not  find  an  amount  as  principal  and  a  separate 
amount  as  interest. 

(Syllabus  by  the  CJourt) 

Error  from  City  Ck)urt  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  the  Maryland  Casualty  CJompany 
against  Willie  Lanham.  Judgment  for  plain- 
tiff. Motion  by  defendant,  by  bis  next  friend, 
H.  Lanham,  to  vacate  the  Judgment  Judg- 
ment vacated,  and  plaintiff  brings  error. 
Affirmed. 

The  Maryland  Casualty  Company  brought 
Its  action  for  damages  against  Willie  Lan- 
ham on  account  of  an  alleged  tort  in  break* 
ing  a  plate  glass  window  with  a  stone.  The 
plaintiff'  was  an  Insurance  company,  one 
feature  of  the  business  of  which  was  to  in- 
sure against  losses  by  breakage  of  plate 
glass.  It  alleged,  that  it  had  been  obliged, 
under  this  contract  of  insurance,  to  replace 
the  broken  glass  at  an  expense  of  $85,  which 
it  did  on  October  25,  1902 ;  and  that  the 
owners  of  the  glass  had  transferred  to  it  all 
their  rights  against  Lanham,  and  plaintiff 
was  subrogated  thereto.  It  further  alleged 
that  Lanham  was  a  minor,  but  that  he  had 
arrived  at  those  years  of  discretion  and  ac- 
countability when  he  would  be  criminally 
liable,  and  was  possessed  of  sufficient  capac- 
ity to  have  deliberately  committed  the  tor- 
tious act  with  a  knowledge  of  its  conse- 
quences. It  prayed  that  judgment  be  ren- 
dered in  its  favor  for  $85,  with  Inter^t  from 
October  25, 1902.  Personal  service  was  made 
by  the  sheriff  on  Willie  Lanham,  the  defend- 
ant On  January  7,  1904,  the  judge  of  the 
city  court  of  Floyd  county  rendered  a  judg- 
ment, reciting  that,  no  issuable  defense  hav- 
ing been  filed,  the  plaintiff  should  recover  of 
the  defendant  $85  principal,  $7.15  Interest 
and  costs.  On  February  25,  1905,  the  de- 
fendant by  his  next  friend,  H.  Lanham,  made 
a  motion  to  vacate  and  set  aside  the  judg- 
ment, alleging,  that  William  Lanham  was  a 
minor;  that  no  guardian  ad  litem  had  ever 
been  appointed  for  him ;  that  judgment  was 
taken  against  him  by  default;  that  no  evi- 
dence was  introduced  as  to  the  amount  of 
damages,  which  were  unliquidated ;  and  that 
a  judgment  was  rendered  without  a  verdict 
finding  a  principal  sum  with  interest    The 


presiding  Judge  sustained  the  motion  and  set 
aside  the  Judgment    Plaintiff  excepted* 

Lipscomb  &  Willlngham,  for  plaintiff  in 
error.  Seaborn  &  Barry  Wright,  for  defend- 
ant in  error. 

LUMPKIN,  J.  (after  stating  above  facts), 
L  "Infancy  is  no  defense  to  an  action  for  a 
tort,  provided  the  defendant  has  arrived  at 
those  years  of  discretion  and  accountability 
prescribed  by  this  code  for  criminal  offenses." 
Oiv.  Code  1895,  S  3904.  As  to  the  liability 
of  an  infant  for  torts,  see,  also,  d6  Am.  Law 
Rev.  371.  This  rule  refers  to  the  liability 
of  an  infant  for  his  torts,  and  not  to  the 
proper  manner  of  bringing  suits  against  him 
therefor.  So  likewise  the  rule  that  the  ex- 
emption of  an  Infant  generally  from  liability 
on  his  contracts  is  a  personal  privilege  (Civ. 
Code  1895,  S  3649)  does  not  affect  the  proper 
method  of  suing  and  serving  an  infant  The 
rule  was  long  since  announced  that  a  suit 
brought  against  a  minor  should  be  defended 
in  his  own  name,  but  that  a  guardian  ad 
litem  should  be  appointed  for  him ;  and  that 
this  power  of  appointment  was  one  incident 
to  the  court  Nicholson  v.  Wilborn,  13  6a. 
467;  Oliver  v.  McDuffie,  28  Oa.  522;  Jack 
V.  Davis,  29  Ga.  219 ;  Kilpatrick  y.  Strozier, 
67  Ga.  247;  Burnett  v.  Summ^Iin,  110  Ga. 
349,  35  S.  B.  655.  Under  the  act  of  1854 
(Civ.  Code  1895*  §S  4863,  4864),  authorizing 
the  judges  of  the  superior  courts  in  chambers, 
upon  petition,  to  change  trustees  or  order  a 
sale  of  trust  property,  etc,  and  providing 
that  if  minors  were  interested  and  bad  no 
guardians,  guardians  ad  litem  shodid  be  ap- 
pointed and  notified  before  the  cause  proceed- 
ed, It  became  the  practice  not  to  notify  the 
infant,  but  to  appoint  a  guardian  ad  litem  to 
represent  him,  and  this  was  held  to  be  suffi- 
cient until  the  act  of  1876  was  passed,  which 
provided  differently.  Harvej  v.  Cubbedge, 
75  Ga.  792 ;  Adams  v.  Franklin,  82  Ga.  1G8, 
8  S.  E.  44.  That  act  required  personal  serv- 
ice on  the  minor.  Acts  1876,  p.  103.  As 
amended  by  the  act  of  1879  (Acts  1878-79, 
p.  140),  it  is  codified  in  section  4987  of  the 
Civil  Code  of  1895.  By  that  section  it  is 
provided  that  "if  the  minor  is  under  the  age 
of  14  years,  service  is  to  be  perfected  by  de- 
livering a  copy  of  the  proceedings  to  such 
minor  personally,  and 'in  cases  where  there 
is  a  statutory  or  testamentary  guardian  or 
trustee  representing  the  interests  of  the 
minor  to  be  affected  by  the  legal  proceeding, 
service  as  usual  on  such  guardian  or  trustee 
shall  be  sufficient  to  bind  the  minor's  interest 
In  their  control  to  be  affected  by  said  pro- 
ceedings; and  that  if  the  minor  is  over  14 
years  of  age,  service  may  be  made  by  deliver- 
ing to  him  personally  such  copy."  It  then 
declares :  "When  the  returns  of  such  service 
are  made  to  the  proper  court,  and  order 
taken  to  appoint  for  said  minor  a  guardian 
ad  litem,  and  such  guardian  ad  litem  agrees 
to  serve,  all  of  which  must  be  shown  in  the 
proceedings  of   the  court,   then  said    minor 
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Bhall  be  considered  a  party  to  said  proceed- 
ings." Except  where  expressly  otherwise 
provided  In  ^thls  statute,  there  must  be  per- 
sonal service,  and  a  guardian  ad  litem  must 
be  appointed ;  and  It  Is  only  when  this  shall 
have  been  done  and  made  to  appear  in  the 
proceedings  of  the  court  that  "then  said 
minor  shall  be  considered  a  party  to  said 
proceedings."  In  the  present  case  the  age 
of  the  minor  does  not  appear,  nor  was  any 
^ardlan  ad  litem  appointed,  though  his 
minority  was  alleged.  The  case  could  not 
therefore  legally  proceed  to  Judgment  against 
'him.  The  decision  in  Bartlett  v.  Batts,  14 
Ga.  539,  that  a  suit  con^menced  and  prose- 
cuted by  an  infant  alone,  without  a  next 
friend  is  not  absolutely  void,  but  though  de- 
fective is  cured  by  verdict,  does  not  conflict 
with  the  ruling  here  made.  See  Thorp  v. 
Minor,  109  N.  C.  162,  18  S.  B.  702. 

2,  8.  While  the  plaintiff  may  have  paid 
the  amount  for  which  It  conceded  that  it  was 
liable,  under  its  insurance  policy,  to  the  own- 
ers of  the  property  damaged,  and  have  be- 
come subrogated  to  their  rights  as  against 
the  tort-feasor,  as  against  him  this  did  not 
Hauldate  the  amount  of  his  liability,  If  any. 
That  the  compahy  expended  a  certain  amount 
in  replacing  the  glass  would  not  be  conclusive 
upon  the  defendant  that  the  amount  of  such 
expenditure  was  necessary  or  proper.  Under 
C5iv.  Code  1895,  §  5073,  where  damages  are 
not  liquidated  and  a  judgment  by  default  Is 
rendered,  the  plaintiff  is  required  to  intro- 
duce evidence  and  establish  the  amount  of 
such  damages.  By  the  act  of  September  27, 
1883  (Acts  1882-^,  p.  538,  fi  9),  it  is  provided 
that  in  the  city  court  of  Floyd  county  the 
trial  of  all  Issues  of  fact  "shall  be  by  the 
court,  without  a  jury,  except  where  either 
party  in  a  civil  case,  or  the  defendant  in  a 
criminal  case,  shall,  in  writing,  demand  a 
trial  by  the  jury."  In  the  absence  of  any- 
thing appearing  to  the  contrary,  this  court 
would  probably  presume  that  the  judge  acted 
on  proper  evidence. 

4.  In  an  action  for  a  tort,  where  there  is 
some  fixed  rule  for  measuring  damages,  the 
jury  may,  under  proper  circumstances.  In- 
crease the  amount  by  adding  interest;  but 
the  verdict  should  be  for  one  aggregate  sum, 
and  should  not  find  an  amount  as  principal 
and  a  separate  amount  as  interest,  nor  should 
the  verdict  exceed  the  sum  sued  for.  Cen- 
tral Ry.  Co.  V.  Hall,  124  Ga.  322,  52  S.  B.  679. 

.Judgment  affirmed.  All  the  Justices  con- 
cur. 


(m  Oa.  990) 

BIGGERS  V.  WINKLES. 
(Supreme  Court  of  Georgia.    Feb.  19.  1906.) 
BxECxrrioN — ^Form — Sioitatubb  of  Clebk. 

One  of  the  duties  of  the  clerk  of  the  su- 
perior court  is  to  issue  and  sign  executions 
based  upon  judgments  rendered  in  that  court. 
He  may  appoint  a  deputy,  and  such  deputy  will 
be  authorized  to  issue  executions,  but  he  should 
not  aign  them  with  the  name  of  the  clerk,  as  if 
the    clerk    himself    had    made    the    signature. 


The  clerk  of  the  superior  court  cannot  by 
oral  authority  confer  general  power  upon  an- 
other to  sign  his  name  to  executions  issued  in 
his  absence  and  not  under  his  immediate  di- 
rection and  control. 
(Syllabus  by  the  CJourt) 

Error  from  Superior  Court,  Haralson 
County;  A.  U  Bartlett,  Judge. 

On  levy  of  execution  by  J.  S.  N.  Biggers 
on  property  of  Mrs.  McNeill,  J.  S.  Winkles 
interposes  a  claim.  Judgment  for  claimant, 
and  Biggers  brings  error.    Affirmed. 

An  alias  fl.  fa.  purporting  to  have  been 
issued  by  the  clerk  of  the  superior  court  of 
Haralson  county  on  January  25,  1893,  in  lieu  ^ 
of  a  lost  original  which  had  been  issued  on 
a  judgment  in  favor  of  Grow  and  others 
against  Mrs.  McNeill  and  transferred  to  Big- 
gers, was  levied  on  certain  property,  and 
a  claim  was  interposed  by  Winkles.  On  the 
trial,  when  the  execution  Vr&a  ottered  in 
evidence,  objection  was  made  to  it  on  the 
ground  that  the  name  of  the  clerk  of  the 
superior  court  ^s  signed  to  It  by  Biggers 
who  was  at  that  time  acting  as  deputy 
clerk.  It  purported  on  its  face  to  have  been 
signed  by  the  clerk.  The  court  heard  the 
evidence  of  Biggers  in  connection  with  this 
objection.  He  testified  in  substance,  that  he 
worked  in  the  office  of  the  clerk  of  the  su- 
perior court  as  the  deputy;  that  it  was  his 
business  to  issue  these  fl.  fas.  and  papers; 
that  he  issued  most  of  the  fl*  fas.;  that  the 
clerk  instructed  him  to  do  so  and  gave  him 
authority  to  sign  his  (the  clerk's  name);  and 
that  he  signed  Beall's  (the  clerk's)  name  to 
this  one.  He  further  testified;  "I  don't  re- 
member that  he  pointed  out  this  one  spe- 
cially to  me,  telling  me  specially  to  sign  his 
name  to  this  one.  I  don't  remember  about 
his  being  in  the  office  at  this  time.  I  don't 
remember  that  he  was  standing  right  there. 
It  was  the  practice  for  me  to  issue  theui, 
and  sign  his  name  to  them.  I  was  deputy 
clerk.  He  assigned  me  that  part  of  the  work 
to  do.  I  usually  kept  the  minutes.  Was  an- 
other thing  he  assigned  me  to  do."  The 
court  rejected  the  evidence,  and,  no  further 
evidence  being  offered,  dismissed  the  levy. 
The  plaintiff  excepted. 

B.  S.  Griffith,  for  plaintiff  In  error.  W. 
R.  Hutcheson,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
One  of  the  duties  of  the  clerk  of  the  superior 
court  as  declared  by  the  Code  of  this  state 
Is  'to  issue  and  sign  (and  attach  seals  there- 
to when  necessary)  every  summons,  sub- 
pcena,  writ,  execution,  process,  or  order,  or 
other  paper  under  the  authority  of  the 
court"  Civ.  Code  1895,  §  4360  (4).  He  may 
appoint  a  deputy  or  deputies,  who  shall  take 
the  same  oath  as  the  clerk,  and  *'whose 
powers  and  duties  are  the  same  as  long  as 
the  principal  continues  in  office  and  not 
longer."  Section  4359.  Process  signed  by 
the  deputy  clerk  of  the  superior  court  is  as 
valid  and  sufficient  in  law  as  if  signed  by 
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the  principal  clerk.  Goodwyn  t.  Goodwyn, 
11  Ga.  178:  Dever  v.  Akin,  40  Ga.  423;  Graves 
V.  Warner,  26  Ga.  620.  When  what  pur- 
ports to  be  the  signature  of  the  clerk  to  an 
execution  Is  not  affixed  thereto  by  him  or 
his  authority,  the  execution  Is  not  legally 
Issued.    Williams  v.  McArthur,  111  Ga.  28, 

36  S.  E.  301.  The  deputy  could  have  signed 
the  execution  In  his  own  name  as  deputy. 
But  was  it  lawful  for  him  to  sign  the  name 
of  the  clerk,  and  was  the  execution  so 
Issred  a  lawful  execution?  In  Ellis  t.  Fran- 
cis. 9  Ga.  325,  it  was  held  that  where  a 
constable  who  wrote  a  bad  hand  requested 
a  justice  of  the  peace  In  his  presence  to 
make  a  return  of  ''no  property"  on  two 
justice's  court  executions,  he  knowing  the 
return  to  be  true  of  his  own  personal  knowl- 
edge, It  was  considered  as  his  act  and  valid 
in  law.  See,  also,  Cox  v.  Montford,  66  Ga. 
62.  In  Weaver  v.  Wood,  103  Ga.  88,  29  S. 
E.  594,  it  was  said:  "While  an  entry  may, 
in  the  immediate  presence  and  by  the  di- 
rection of  the  levying  officer,  be  made  upon 
an  execution  by  another  who  acts  as  a  mere 
scrivener  or  clerk,  and  while  an  entry  made 
under  such  circumstances  may  be  upheld 
as  the  act  of  the  officer  himself,  and  thus 
protect  the  judgment  upon  which  It  is  Issued 
from  becoming  dormant,  yet  such  officer  has 
no  power  to  delegate  to  another  the  aa- 
thorlty  in  his  absence,  either  generally  or 
to  a  special  case,  to  perform  for  him,  or 
in  his  name,  this  particular  act  which  the 
law  requires  him  personally  to  perform'." 
In  the  opinion  it  was  said  that  it  would  not 
be  wise  to  extend  the  rule  further  than  was 
laid  down  in  the  cases  of  Ellis  v.  Francis, 
supra.    In    Horton    v.    State,    112    Ga.    27, 

37  S.  E.  100,  it  was  held  that  where  an 
attorney  signed  the  name  of  the  clerk  to 
a  subpcBna  under  a  general  direction  from 
that  officer  to  prepare  the  subpoena  in  the 
case,  it  was  not  valid.  In  MacKenzie  v.  Jack- 
son, 82  Ga.  80,  8  S.  E..77,  one  of  the  head- 
notes  reads  as  follows:  "While  it  may  be 
true  that  a  deputy  clerk  may  perform  any 
duty  which  the  clerk  is  authorized  to  per- 
form, it  seems  that,  when  the  deputy  clerk 
certifies,  he  must  certify  over  his  own  sig- 
nature, and  not  over  that  of  the  principal 
clerk."  In  the  opinion  the  same  language 
is  used,  except  that  instead  of  the  words 
"it  seems  that,"  the  words  employed  are 
"we  are  inclined  to  think."  This  was  said 
where  the  deputy  clerk  signed  a  certificate 
with  the  name  of  the  clerk  by  him  as  dep- 
uty, which  makes  a  much  stronger  case 
than  if  he  had  simply  signed  the  name  of 
the  clerk  only;  as  he  did  In  fact  add  to 
the  name  of  his  principal  his  own  name  as 
deputy,  a  method  of  signing  which  we  under- 
stand to  be  practiced  In  some  courts.  Speak- 
ing  for  myself,  it  seems  to  me  that  It  might 
be  argued  with  much  force  that  for  a  deputy 
to  sign  the  name  of  his  principal,  by  him  as 
deputy,  was  a  sufficient  signature,  by  analogy 
to  the  manner  in  which  an  attorney  in  fact 


signs  for  his  prlndpaL  In  Hitchcock  v.  Lath- 
am, 97  Ga.  253,  22  S.  E.  997,  where  objec- 
tion was  made  to  the  introduction  In  evi- 
dence of  a  tax  execution,  on  the  ground,  as 
alleged,  that  the  name  annexed  thereto,  pur- 
porting to  be  that  of  the  tax  collector,  was, 
"in  printing  as  It  came  from  the  printing 
office,"  and,  therefore,  that  the  execution 
did  not  bear  the  genuine  signature  of  the 
tax  collector,  and  there  was  nothing  to  show 
when,  where  or  how  his  name  had  been 
affixed  to  the  execution.  But  it  affirmative^ 
ly  appeared  that  the  paper  had  come  into 
the  sheriff's  hands,  and  that  he  had  acted 
upon  It  as  a  legal  execution,  and  in  so  doing 
had  levied  on,  advertised,  and  sold  land. 
It  was  held  that,  in  the  absence  of  further 
proof  on  the  subject,  it  would  be  presumed 
that  the  printed  signature  was  authorized  by 
the  tax  collector,  and  that  he  Issued  the 
execution  as  his  official  act  In  that  case 
the  question  arose  in  an  action  of  ejectment 
brought  by  the  purchaser  at  the  sherlfTs 
sale. 

In  the  case  before  us,  if  nothing  more 
had  appeared  than  that  the  execution  came 
from  the  office  of  the  clerk  of  the  superior 
court  and  had  been  receiv^ed  by  the  sheriff 
and  treated  by  him  as  a  genuine  execution, 
probably  a  similar  presumption  would  have 
arisen.  But  the  evidence  went  further  and 
disclosed  that  the  signature  of  the  clerk  was 
not  made  by  him,  but  was  made  by  one 
acting  as  a  deputy,  under  general  authority 
from  him  to  issue  executions  and  sign  his 
name  to  them,  and  apparently  the  clerk  had 
nothing  to  do  with  It.  This  was  neither  an 
action  by  the  deputy  in  the  manner  in  which 
the  law  authorizes  him  to  act  in  place  of 
his  principal,  nor  was  it  a  lawful  signature 
under  the  genera]  verbal  authority  given  by 
the  clerk.  In  Newman  v.  State,  101  Ga. 
534,  539,  28  S.  E.  1005,  the  question  was 
whether  it  was  necessary  to  the  validity  of 
a  special  presentment  for  the  solicitor  gen- 
eral to  sign  it.  It  was  ruled  not  to  be  so, 
and  what  was  added  as  to  verbal  authority 
to  sign  was  unnecessary  to  the  decision. 
In  Alabama  a  different  rule  seems  to  pre- 
vail. McMahan  v.  Oolclough,  2  Ala.  70: 
Kyle  V.  Evans,  3  Ala.  482,  37  Am.  Dec.  705. 
Mr.  Freeman,  after  referring  to  the  cases 
[1  Free,  on  Ex.  (3d  Ed.)  S  23],  says:  "But 
It  seems  to  us  that  a  general  authority  to 
issue  execution  cannot  be  delegated  except 
where  the  law  authorizes  the  appointment 
of  a  deputy  and  such  appointment  has  been 
made;  and  that  the  cases  referred  to  go  no 
further  than  to  sustain  executions  Issued  so 
directly  under  the  eye  and  control  of  the 
officer  that  they  must  be  treated  as  his 
acts." 

In  some  of  our  more  populous  counties 
many  executions  are  issued,  and  It  would 
be  an  exceedingly  dangerous  practice  to  have 
them  signed,  not  by  the  clerk  or  by  a  deputy 
as  such,  so  that  on  its  face  it  would  show 
by  whom  it  was  signed,  but  by  any  person 
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to  whom  tbe  clerk  might  glye  oral  authority. 
to  sign  his  name  in  his  absence,  or  for  them 
to  purport  to  be  signed  by  the  clerk  in 
different  handwritings.  If  there  be  any 
such  practice  In  any  county  or  counties  of 
this  state,  as  was  contended,  it  is  "a 
custom  more  honored  in  the  breach  than  the 
observance,"  and  should  not  be  followed 
further.  The  court  correctly  excluded  the 
execution  from  evidence.  On  the  general 
subject  see  Pierce  v.  Hubbard,  10  Johns. 
(N.  Y.)  404;  Shepherd  v.  Lane,  13  N.  O.  14a 
Judgment  afQrmed.  All  the  Justices  con- 
cur. 


(124  Ga.  W3) 

ROCHESTER  v.  ROCHESTER 

(Supreme  Court  of  Georgia.    Feb.   19,  1906.) 

Divorce  —  Temforabt   Alimony — Discretion 

OF  Court. 

Upon  the  petition  of  the  wife  against  the 
husband,  the  pleadings  were  sufficient,  and,  the 
evidence  authorizing  the  finding,  the  judgment 
allowing  temporary  alimony  to  be  expended  sole- 
ly for  the  children  will  not  be  disturbed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  S  769.] 

(Syllabud  by  the  Court.) 

Error  from  Superior  Court,  Haralson 
County ;  A.  L.  Bartlett,  Judge. 

Action  by  Florence  Rochester  against  Wiley 
Rochester.  From  an  order  allowing  alimony, 
defendant  brings  error.    Affirmed. 

Florence  Rochester  Instituted  her  suit 
for  divorce  against  Wiley  Rochester.  Among 
other  appropriate  prayers  was  a  prayer  for 
temporary  alimony  for  herself  and  three 
minor  children,  the  issue  of  the  marriage. 
This  suit  was  filed  December  22,  1904.  No 
demurrer  was  filed,  but  on  December  31,  1904, 
the  defendant  answered  at  length  and  prayed 
for  divorce  from  the  plaintiff.  On  March  23, 
1905,  the  plaintiff  presented  a  supplementary 
petition  to  the  court,  wherein  she  recited  the 
previous  petition,  and  prayed  the  grant  of 
temporary  alimony.  By  agreement,  the  an- 
swer previously  filed  was  used  as  an  answer 
to  the  last  petition,  and  the  affidavits  pre- 
viously taken  were  used  on  the  hearing, 
which  occurred  In  open  court,  July  27,  1905. 
The  court  adjudged  that  the  defendant;  until 
the  further  order  of  the  court,  pay  to  the 
sheriff  of  the  county  $4  per  month,  to  be 
expended  for  the  support  of  the  three  minor 
children.  The  defendant  excepted,  on  the 
ground  that  under  the  evidence  it  was  error 
to  require  him  to  pay  any  alimony. 

B.  F.  Griffith,  for  plaintiff  in  error.  Price 
Edwards,  for  defendant  in  error. 

ATKINSON,  J.  The  relief  is  obtained  at 
the  suit  of  the  wife.  The  object  of  alimony 
is  the  support  of  the  children  as  well  as 
the  wife.  There  may  be  reason  for  allowing 
alimony  with  direction  that  the  same  be 
applied  to  the  use  of  one  to  the  exclusion 
of  the  other.    When  the  Judge  so  finds  with- 


out abusing  his  discretion,  his  Judgment  will 
not  be  disturbed. 

Judgment  affirmed.  All  the  Justices  con- 
cur, 

cm  Oa.  90S) 
HAYS  et  al.  v.  CLAY. 
(Supreme   Court  of  .Georgia.    Feb.   19,   1906.) 

1.  Landlord  and  Tenant  —  Dispossessobt 
Pbogeedings— Restbaininq  Proceedings. 

A  warrant  was  sued  out,  under  the  Civil 
Code  1895,  §  4813,  to  dispossess  a  tenant.  The 
defendant  filed  an  equitable  i^etition,  in  behalf  of 
herself  and  her  minor  children,  against  the 
plaintiff.  In  her  petition  she  denied  the  tenancy, 
as  well  as  plaintiff's  title  to  the  premises  in 
question.  She  alleged,  that  her  husband  died 
intestate,  seised  and  possessed  of  the  premises, 
leaving  her  and  the  children  as  his  heirs  at  law ; 
that  there  had  been  no  administration  upon  his 
estate ;  that  prior  to  his  death  he  became  indebt- 
ed to  the  defendant,  and  to  secure  the  payment 
of  the  indebtedness  delivered  "his  title  deed  to 
the  land"  to  the  defendant,  and  agreed,  '*as  one 
way  of  payment"  of  such  indebtedness,  to  pay 
defendant  ''certain  specified  rental"  for  the 
premises;  that  if  her  husband  conveyed  the 
premises  to  defendant,  and  the  deed  "was  not 
fraudulently  procured,  and  forged  and  held  bv 
the  defendant,  as  petitioner  ♦  ♦  ♦  charges,^' 
it  was  merely  for  the  purpose  of  securing  such 
indebtedness ;  that  since  her  husband's  death  she 
had  continued  to  pay  rent  to  the  defendant,  but 
always  protesting  that  the  premises  belonged  to 
her  husband's  estate  and  that  the  payments  were 
not  as  rent ;  and  that  she  and  her  husband  were 
both  illiterate.  She  charged,  upon  information 
and  belief,  that  all  of  such  indebtedness  had  been 
paid,  and  prayed  for  discovery  as  to  amounts, 
etc,  of  payments,  interest  charged,  etc.,  for  an 
accounting,  and  that  the  dispossessory  proceed- 
ings be  enjoined.  She  offered  to  pay  any  balance 
that  might  be  found  due  on  the  indebtedness. 
There  was  no  allegation  that  petitioner  was 
unable,  by  reason  of  her  poverty,  to  give  the 
bond  required  by  Civ.  Code  1895,  §  4815,  to 
arrest  the  proceeding  to  dispossess  her ;  nor  anj 
allegation  that  the  defendant  was  insolvent; 
nor  any  averment  that  her  damages  would  be 
irreparable,  if  dispossessed.  Beld,  that  the  peti- 
tion was  properly  dismissed  on  general  de- 
murrer. See  Johnson  ▼.  Thrower,  117  Ga.  1007, 
44  S.  E.  846,  and  cit. 

2.  Appeal— Record— Proffered  Amendment. 

An  amendment  offered  to  a  petition  and 
disallowed  by  the  court  is  no  part  of  the  record, 
and  can  come  to  the  Supreme  Court  only  by 
being  set  out  in  the  bill  of  exceptions,  or  an- 
nexed thereto  as  an  exhibit  duly  authenticated. 
Moore  v.  Guyton,  110  Ga.  830,  35  S.  E.  339,  and 
cit. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8 
Cent  Dig.  Appeal  and  Error,  §  2347.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  Lizzie  Hays  and  others  against 
Elmo  Clay.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

J.  W.  Preston,  Sr.,  for  plaintiffs  In  error. 
Notingham  &  McClelland,  for  defendant  In 
error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  ATE3NS0N,  J.,  not 
presiding. 
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(124  Qa.  $42) 

THOMAS  et  al.  ▼.  RICHARDS. 
(Supreme   Court  of  Georgia.    Feb.   19,   1906.) 

CONTBAOTS— BbEACH— OONDITION     PRECEDENT 

—Damages— ^EVEBABLK  Contract. 

Where  A.  enters  into  a  contract  with  B. 
wherein  he  assumes  the  payment  of  certain 
notes  made  by  B.  maturing  at  different  dates, 
the  failure  to  pay  any  single  note  is  a  breach  ox 
the  contract  by  A.,  and  B.  may  maintain  a 
suit  thereon  without  having  paid  the  matured 
note.  Such  a  contract  is  severable,  and  B. 
would  be  limited  in  his  recovery  to  the  amount 
of  the  notes  matured  and  unpaid  by  A.  at  the 
time  of  the  bringing  of  the  suit. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pickens  Coun- 
ty; Geo.  F.  Gober,  Judge. 

Action  by  John  B.  Thomas  and  M.  J.  Thom- 
as against  S.  L.  Richards.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Re- 
versed. 

John  B.  Thomas  and  Mrs.  M.  J.  Thomas 
brought  suit  against  S.  L.  Richards  and  alleg- 
ed: On  August  20,  1904,  petitioners  entered  In- 
to a  contract  with  defendant  whereby  they  sold 
him  their  interest  in  the  Howser  Hotel,  at 
Dawsonville,  Ga.,  in  consideration  of  which 
Richards  paid  to  petitioners  $269.09  in  cash, 
and  assumed  the  payment  of  certain  notes 
made  by  petitioners  to  W.  G.  Baber,  amount- 
ing to  $275,  and  notes  made  by  petitioners  to 
J.  W.  Eaton,  amounting  to  $400.  The  dates 
of  maturity  of  the  notes  were  not  alleged. 
It  was  alleged  that  the  defendant  failed  to 
pay  any  of  the  notes.  The  defendant  de^ 
murred  generally,  that  the  petition  set  forth 
no  cause  of  action,  as  it  was  not  shown  that 
the  notes  were  due,  nor  that  the  petitioner 
had  paid  any  of  them.  To  meet  special  de- 
murrers, the  dates  of  the  maturity  of  the 
Eaton  notes  were  added  by  amendment, 
which  showed  that  two  of  the  notes,  for  $100 
each,  were  past  due,  and  two  notes,  for  $100 
each,  not  due,  at  the  time  of  the  filling  of 
the  petition.  The  general  demurrer  was  sus- 
tained, and  the  petition  dismissed;  and  to 
this  judgment  the  plaintiffs  excepted. 

N.  A.  Morris  and  Isaac  Grant,  for  plaintiffs 
in  error.  John  W.  Henley  and  F,  O.  Tate, 
for  defendant  in  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  In  his  contract  with  the  plaintiffs 
Richards  assumed  the  payment  of  certain 
notes,  and  undertook  to  pay  them  at  maturi- 
ty. When  any  single  note  matured  and  Rich- 
ards failed  to  pay  it,  this  was  a  breach  of 
his  contract,  and  an  action  thereon  would 
lie  against  him.  It  was  not  necessary  for 
the  other  parties  to  the  contract  to  delay  suit 
until  all  of  the  notes  had  matured,  because 


the  contract  was  severable.  ''If  a  contract 
be  entire,  but  one  suit  can  be  maintained  for 
a  breach  thereof;  but  if  it  be  severable,  or 
if  the  breaches  occur  at  successive  periods 
in  an  entire  contract  (as  wher^  money  is  to  be 
paid  by  installments),  an  action  will  lie  fOr 
each  breach;  but  all  the  breaches  occurring 
up  to  the  commencement  of  the  action  must 
be  included  therein."  Civ.  Ck>de  1895,  f  3793. 
Nor  was  it  a  condition  precedent  to  the  bring- 
ing of  the  action  that  the  maker  had  paid 
the  matured  notes  which  the  defendant  had 
assumed.  The  contract  of  Richards  was  not 
one  of  indemnity;  it  was  not  to  hold  the* 
maker  harmless,  but  to  pay  the  notes  when 
due.  The  plaintiffs  w«re  damaged  when 
their  liability  arose  at  the  maturity  of  the 
notes  by  reason  of  Richards*  breach  of  his 
contract  to  pay  the  notes.  In  Tucker  v. 
Murphey,  114  Ga.  663,  40  a  E.  836,  it  was 
said:  '*The  contract  entered  into  between 
the  plaintiff  and  the  defendant  at  the  time 
the  firm  dissolved  was  one  of  which  the  de- 
fendant obligated  himself  to  pay  the  debts 
of  the  firm,  and  in  such  a  case  there  is  a 
breach  of  the  contract  whenever  the  partner 
agreeing  to  pay  the  debts  falls  to  do  so,  and 
the  outgoing  partner  can  maintain  a  suit 
without  having  paid  anythiiig  himself. 
♦  ♦  ♦  According  to  the  allegations  of  the 
petition,  the  defendant  assumed  all  of  the 
obligations  of  the  firm  and  agreed  to  pay  its 
debts.  Such  being  the  case,  the  moment 
he  failed  to  pay  any  of  the  debts  when  they 
became  due  and  payable  the  plaintiff  had 
a  right  of  action  against  him  on  the  contract 
and  could  bring  suit  to  recover,  as  damages 
for  the  breach  of  the  contract,  whatever  sum 
was  necessary  to  protect  him  from  liability 
on  account  of  the  debts  which  the  defendant 
had  failed  to  pay."  We  think,  however,  that 
the  plaintiff  would  be  entitled  to  recover  only 
upon  the  notes  which  had  matured  when  the 
suit  was  brought  It  will  be  noticed  in  the 
decision  just  quoted  that  it  is  said  "the  plain- 
tiff could  bring  suit  to  recover,  as  damages 
for  the  breach  of  the  contract  whatever  sum 
was  necessary  to  protect  him  from  liability 
on  account  of  the  debts  which  the  defendant 
had  failed  to  pay."  There  can  be  no  failure 
to  pay  on  the  part  of  the  defendant  until  the 
note,  payment  of  which  was  assumed,  has 
matured.  The  plaintiff  has  been  damaged 
only  in  the'  sum  in  which  he  is  liable  by  rea- 
son of  the  defendant's  failure  to  pay  the  ma- 
tured notes.  See  Keen  v.  McAfee,  116  Ga. 
730,  42  S.  E.  1022.  The  petition  as  amended, 
set  forth  a  cause  of  action,  and  the  Judgment 
sustaining  the  demurrer  was  erroneous. 

Judgment  reversed.    All  the  Justices  con- 
cur. 
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(105  Va.  242) 

WHITLOCK  et  al.  t.  HAWKINS,  Rev- 
enue Com'r.  O'FLAHERTY  v.  COMMON- 
WEALTH. CANNON  et  al.  ▼.  HAWKINS, 
Revenae  Com'r. 

(Supreme  Court  of  Appeals  of  Virginia*    April 
2i;    1906.) 

1.  STilTT3TE&— TlTIJ>— SUFMCIENCT. 

The  act  of  December  10,  1903  (Acta  1902- 
03-04,  p.  610,  c.  388),  which  amends  and  re- 
enacts  Code  1887,  c.  23  [Va.  Code  1904,  p.  231], 
relating  to  the  assessment  of  luid,  and  which 
provides  for  the  appointment  of  assessors,  is 
Toid  because  it  failed  to  receive  in  the  senate 
the  vote  of  a  majority  of  the  members  elected, 
as  it  carries  an  appropriation.  Act  March  17» 
1906,  entitled  "An  act  to  amend  and  re-enact 
chapter  23  of  the  Code  *  *  *  in  relation 
to  the  assessments  of  lands  ♦  ♦  ♦  as  the 
same  was  amended  and  re-enacted  by  chapter 
388  of  the  acts  of  assembly,  •  ♦  •  approved 
December  10,  1903,  and  to  validate  assessments 
•  •  ♦  under  the  aforesaid  act,  ♦  ♦  ♦"  re- 
enacts  in  >terms  the  act  as  passed  December  10, 
1903,  and  confirms  assessments  made  in  com- 
pliance therewith.  Held,  that  the  title  of  the 
act  of  1906  embraces  but  one  subject,  within 
Const.  §  52,  providing  that  no  law  shall  em- 
brace more  than  one  subject,  which  shall  be 
expressed  in  its  title. 

2.  Constitutional  Law— Leqislativb  Au- 
thority. 

The  state  Constitution  is  a  restraining  in- 
strument, and  the  General  Assembly  possesses 
all  legislative  power  not  prohibited  thereby. 

[Ed-  Note. — ^For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  i  30.] 

8.  Same— Retbospectivk  Laws— Vamditt. 

Retrospective  laws  are  not  repugnant  to 
the  state  or  federal  Constitutions,  unless  they 
partake  of  the  nature  of  ex  post  facto  laws, 
or  impair  the  obligation  of  contracts,  or  de- 
prive a  citizen  of  property  without  due  process 
of  law. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  §  526.] 

4.  Saiie— Curative  Acts. 

A  curative  act  can  only  be  effectual  to  do 
that  which  the  Legislature  would  have  been 
competent  to  provide  for  and  require  to  be 
done  by  a  law  prospective  in  its  operation. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  10, 
Cent.  Dig.  Constitutional  3Law,  S  536.] 

&  Taxation  —  Assessors  —  Appointment 

The  act  of  December  10.  1903  (Acts  1902- 
03-^  p.  626.  c  401),  providing  that  the  juris- 
diction vestea  in  the  county  courts  and  the 
judges  thereof,  under  the  laws  of  the  state, 
shall  be  vested  in  and  exercised  by  the  cir- 
cuit courts  and  the  judges  thereof,  authorizes 
the  circuit  courts  and  the  judges  thereof  to 
appoint  assessors,  which  authority  previously 
vested  in  the  county  courts  and  the  judges 
thereof. 

6.  Statutes— Title— Sufficiency. 

The  act  of  December  10,  1903  (Acts  1902- 
03-04,  p.  626,  c.  410),  entitled  "An  act  vest- 
ing in  the  circuit  courts  ♦  •  ♦  and  in  the 
judjres  thereof  the  jurisdiction  and  powers  now 
vested  in  *  *  ♦  the  county  courts  or  the 
judges  thereof,"  etc.,  and  providing  that  the 
jurisdiction  vested  in  the  county  courts  and 
the  judges  thereof  shall  be  vested  in  the  circuit 
courts  and  the  judges  thereof,  is  not  repugnant 
to  Const.  S  52,  •  providing  that  no  law  shall 
embrace  more  than  one  subject*  which  shall  be 
expressed  in  its  title. 

[Ed.  Note. — For  cases  in  point,  see  voL  44^ 
Cent  Dig.  Statutes,  §§  133-136,  184.] 

7.  Same  —  Amendment  —  Invaliditt  of 
Amendatobt  Act -Effect. 

'  Where  a  statute  which  undertakes  to  amend 
68  8^.-26 


and  re-enact  an  existing  statute  is  invalid,  the 
existing  statute  remains  in  force. 

[Ed.   Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  f  21L] 

8.  Same— Curative  Statutes— Validity. 

The  act  of  February  9,  1904  (Acts  1904, 
p.  13,  c  14),  confers  on  the  circuit  courts  and 
the  judges  thereof  the  authority  to  appoint  as- 
sessors. The  act  of  December  10,  1903  (Acts 
1902-03-04,  p.  610,  c.  388),  amends  and  re- 
enacts  Code  1887,  o.  23  [Va.  C!ode  1904,  p. 
231],  relating  to  the  assessment  of  lands,  and 
provides  for  the  appointment  of  assessors  by 
the  circuit  and  corporation  courts.  The  cir- 
cuit courts  appointed  assessors  who  qualified 
and  entered  on  the  discharge  of  their  duties. 
Subsequently  the  act  of  1903  was  held  invalid* 
BcH  that,  as  the  assessors  were  officers  de 
jure,  their  acts  in  making  assessments,  as  au- 
thorized by  the  invalid  act  of  1903,  though  in- 
.valid,  could  be  confirmed  by  a  curative  statute 
not  in  conflict  with  constitutional  provisions. 

9.  Constitutional   Law— Due   Pbocess   of 
Law. 

The  act  of  March  17,  1906,  re-enacting 
the  act  of  December  10,  1903  (Acts  1902-03- 
04,  p.  610,  c.  388),  amending  and  re-enacting 
Code  1887,  c.  23  [Va.  Code  1904,  p.  231],  re- 
lating to  assessment  of  land  and  confirming  as- 
sessments made  in  compliance  with  the  act  of 
1903,  amends  section  444  of  the  Code,  as  amend- 
ed by  the  act  of  March  15,  1904  (Acts  1904, 
p.  310,  c  195),  so  as  to  provide  that  any  per- 


son aggrieved  by  an  assessment  may  apply  to 
the  courts  for  relief  before  the  1st  day  of  Fe' 
ruary  of  tbe  year  next  succeeding  the 


ment.  Held,  that  so  much  of  the  act  of  1906 
as  amends  section  444  operates  prospectively  on- 
ly, and  one  aggrieved  by  an  assessment  under  the 
act  of  1903  has  the  right  to  have  the  same  cor- 
rected, as  authorized  by  the  law  in  force  prior 
to  the  act  of  1906  [Va.  Code  1904,  8  6],  pro- 
viding that  no  new  law  shall  affect  any  right 
arising  before  it  takes  effect,  and  hence  the  act 
of  1906  ia  not  invalid  as  depriving  one  of  his 
property  without  due  process  of  law. 
10.  Taxation— Assessments— Return  of  Ab- 
BESSMENTS— Time  to  Make. 

An  assessment  is  not  invalid  because  of 
the  assessor's  failure  to  return  it  until  after 
the  date  fixed  by  law  for  its  delivery,  where 
the  assessment  is  returned  in  time  to  give  a 
person  affected  thereby  time  to  make  objec- 
tion and  obtain  redress  in  the  manner  pre- 
scribed by  law. 

Appeal  from  Law  and  Equity  Court  of  City 
of  Riebmond. 

Error  to  Hustings  Ourt  of  Richmond. 

Bill  by  Charles  Whitlock  and  B.  Whltlock 
against  O.  A.  Hawkins,  commissioner  of  reve- 
nue for  the  city  of  Richmond;  petition  by 
James  E.  Cannon  and  others  against  the  same 
defendant  for  writ  of  mandamus;  and  peti- 
tion of  D.  C.  O'Plaherty,  substituted  trustee, 
against  the  commonwealth.  Decree  for  de- 
fendants in  the  first  suit,  and  plaintiffs  ap- 
peal. Judgmei)t  for  the  commonwealth,  and 
O'Flaherty  brings  error.  Decree  against  Whlt- 
lock and  others  affirmed,  judgment  in  action 
by  O'Flaherty  affirmed,  and  petition  for  man- 
damus denied. 

O'Flaherty  ft  Fulton  and  Cannon  &  Gor- 
don, for  plaintiffs  In  error.  Wm.  A.  Ander- 
son, Atty.  Gen.,  and  H.  R.  Pollard,  ^or 
defendants  in  error; 

KEITH,  P.  These  cases  were  heard  to- 
gether, and  involve  substantially  tha  fame 
questions  oX  law  and  fact 
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On  the  lOth  of  December,  1903,  the  Gen- 
eral Assembly  of  Virginia  passed  an  act  to 
amend  and  re-enact  chapter  23  of  the  Code 
of  1887  [Va.  Ck>de  1904,  p.  231],  in  relation 
to  the  assessment  of  lands  and  lots.  It 
was  approved  by  the  Governor  and  published 
by  authority  of  law  among  the  general  acts 
of  that  session.  By  section  437  of  that 
act  (Acts  1902-03-04,  p.  610.  c.  388)  the 
circuit  and  corporation  courts  were  author- 
ized and  required  to  appoint,  on  or  before 
the  Ist  of  January,  1905,  and  every  five 
years  thereafter,  proper  persons  to  assess 
the  value  of  all  lands  and  lots,  with  the 
improvements  thereon,  within  their  respective 
counties   and  corporations. 

This  was  done.  The  assessors  were  ap- 
pointed, gave  the  bonds  and  took  the  oaths 
prescribed  by  law,  and  entered  upon  the 
discharge  of  their  duties. 

The  act  was  passed  In  pursuance  of  a 
constitutional  mandate,  providing  that  the 
lands  of  the  commonwealth  should  be  as- 
sessed at  the  time  and  In  the  manner  pre- 
scribed by  this  act,  and  by  section  444  ample 
provision  was  made  for  any  person  believing 
himself  aggrieved  to  come  before  the  circuit 
or  corporation  court,  as  the  case  might  be, 
of  the  county  or  corporation  in  which  the 
land  lies,  at  any  time  prior  to  the  1st  day 
of  February  of  the  year  next  succeeding 
such  assessment  The  attorney  for  the  com- 
monwealth was  required  to  defend  such 
applications,  and  the  court  was  authorized, 
if  satisfied  that  the  assessment  was  too  high, 
to  reduce  the  same  to  what,  in  its  opinion, 
was  the  true  value  of  the  property  assessed, 
and,  if  of  the  opinion  that  the  assessment  was 
too  low,  to  Increase  it  in  like  manner;  and 
it  was  provided  further  that  such  applica- 
tions should  have  precedence  over  all  other 
causes  pending  in  said  courts. 

The  act,  therefore,  had  every  outward 
semblance  of  authenticity.  It  was  passed 
In  pursuance  of  the  powers  and  duties  vested 
in  the  Legislature  by  the  (Constitution,  and 
it  met  every  requisite  of  a  valid  and  con- 
stitutional law;  and  recognizing  that  the 
imposition  of  taxes  and  levies  is  a  taking, 
within  the  meaning  of  the  Constitution  of 
the  United  States,  ample  provision  was  made 
and  opportunity  afforded  the  owner  to  be 
heard  and  to  contest  the  Justice  of  the 
assessment,  so  that  on  the  face  of  the  statute 
no  man  could  be  deprived  of  his  property 
without  due  process  of  law. 

Coming  before  the  courts,  under  section 
444  of  the  act  of  December  10,  1903  (Acts 
1902-03-04,  p.  613),  to  have  erroneous  as- 
sessments corrected.  It  was  discovered  that 
the  act  carries  with  it  an  appropriation 
of  money  out  of  the  public  treasury,  and 
that  It  had  not  received  in  the  Senate  the 
vote  of  a  majority  of  all  the  members 
elected  to  that  house,  as  the  Constitution 
of  the  state  requires;  and  it  is  conceded 
that  not  having  received  the  necessary  num- 


ber of  votes,  the  act  failed  of  its  passage, 
and  is  null  and  void. 

To  meet  this  situation,  the  Legislature, 
on  the  17th  of  March,  1906,  passed  an  act, 
the  title  of  which  is  "An  act  to  amend  and 
re-enact  chapter  23  of  the  Code  of  Virginia, 
In  relation  to  the  assessments  of  lands  and 
lots,  as  the  same  was  amended  and  re-en- 
acted by  chapter  388  [page  610]  of  the  Acts 
of  Assembly,  1902-03-04,  approved  December 
10,  1903,  and  to  validate  assessments  and  oth- 
er acts  done  under  the  aforesaid  act  of  As- 
sembly." Then  follows  the  act  which  re- 
enacts  In  terms  the  act  as  passed  on  De- 
cember 10,  1903,  and  further  provides  that 
"all  assessments  and  all  other  acts  of  every 
kind  which  have  been  made  or  done  in 
compliance  with  the  terms  of  chapter  888 
of  the  Acts  of  Assembly,  1902-03-04,  approved 
December  10,  1903,  are  hereby  confirmed 
and  declared  to  be  as  valid  and  binding 
as  they  or  like  assessments  and  acts  would 
be  if  done  under  this  act" 

The  validity  of  this  act  is  denied. 

First,  it  is  contended  that  it  violates  sec- 
tion 52  of  the  Constitution  of  the  state, 
which  provides  that  no  law  shall  embrace 
more  than  one  subject,  which  shall  be  ex- 
pressed in  its  title.  But  in  this  view  we 
cannot  concur.  It  is  true  that  it  amends 
and  re-enacts  a  law  in  relation  to  the  as- 
sessments of  lands  and  lots,  and  tliat  it  vali- 
dates assessments  made  under  the  act  which 
it  amends  and  re-enacts;  but  this  diversity 
does  not  vitiate  the  act 

The  precise  objection  to  this  act  Is  that 
it  embraces  more  than  one  object  in  this, 
that  it  provides  for  the  amendment  of  chapter 
23  of  the  Code,  in  relation  to  the  assess- 
ment of  lands  and  lots,  and  also  validates 
assessments  made  under  that  chapter  as 
amended.  We  concede  that  if  an  act  em- 
braces two  subjects,  the  entire  act  must 
be  declared  yoid,  although  both  are  expressed 
in  the  title,  as  In  this  case;  but  we  are  of 
opinion  that  the  subjects  expressed  both 
in  the  title  and  in  the  act  are  congruous, 
have  natural  connection  with  and  are  ger- 
mane to  one  object  which  is  the  assessment 
of  lands  of  the  state,  and,  such  being  the 
case,  it  is  not  repugnant  to  the  constitution- 
al provision. 

As  was  said  In  Iverson  Brown's  Case, 
91  Va.  762,  21  S.  B.  357,  28  L.  R.  A.  110: 
''Although  the  act  or  statute  authorizes  many 
things  of  a  diverse  nature  to  he  done,  the 
title  will  be  sufficient  If  the  things  authorized 
may  be  fairly  regarded  as  In  furtherance  of 
the  object  expressed  in  the  title.  It  is  there- 
fore to  be  liberally  construed  and  treated 
so  as  to  uphold  the  law.  If  practicable.  All 
that  is  required  by  the  constitutional  provi- 
sion is  that  the  subjects  embraced  in  the 
statute,  but  not  specified  In  the  title,  are  con- 
gruous, and  have  natural  connection  with, 
or  are  germane  to,  the  subject  expressed  In 
the  title.  This  has  been,  so  far  as  we  are 
aware^  the  construction  given  this  provlsios 
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of  fbe  Constitatioii  bj  this  court;  by  the 
highest  courtB  of  other  states,  whose  Oonsti- 
tatlons  contain  the  same  or  a  similar  pro- 
Ylsion,  and  by  the  Supreme  Court  of  the 
T7nlted  States." 

In  Ingles  y.  Straus,  91  Ya.  209,  21  a  B. 
490,  It  Is  said  that,  if  the  subjects  embraced 
by  the  act,  but  not  specified  In  the  title,  have 
omgrulty  or  natural  connection  with  the 
subject  stated  in  the  title,  or  are  cognate  or 
germane  thereto,  the  requirement  of  the 
Constitution  is  satisfied.  Prison  Ass'n  v. 
Ashby,  93  Ya.  667,  25  S.  E.  893;  Bosang  y. 
Building  Ass'n,  96  Ya.  119,  30  S.  B.  440; 
Trehy  v.  Marye,  100  Ya.  40,  40  S.  K.  126. 

The  second  objection  to  the  act  is  that  it 
ylolates  article  14  of  the  Constitution  of  the 
United  States,  and  section  11  of  the  state 
Constitution,  both  of  which  provide  that  no 
person  shall  be  deprived  of  his  property 
without  due  process  of  law. 

There  is  no  stronger  presumption  known 
to  the  law  than  that  which  is  made  by  the 
courts  with  respect  to  the  constitutionality 
of  an  act  of  Legislature. 

As  was  said  by  Judge  Staples,  in  Town  of 
DanvlUe  v.  Pace,  25  Grat  9,  IS  Am.  Rep. 
663:  'The  Legislature  represents  the  sover- 
eign authority  of  the  people,  except  so  far  as 
restrictions  are  oiforced  by  the  Constitution 
in  express  terms  or  by  strong  implication. 
We  look  to  the  Constitution  of  the  state 
not  for  grants  of  power,  but  for  limitations. 
When  the  prohibition  Is  not  found  in  the 
language  of  that  instrument,  or  in  Its  frame- 
work and  general  arrangement,  there  is 
no  solid  ground  to  pronounce  the  enactment 
void.  The  infraction  must  be  dear  and 
palpable."  This  conclusion  follows  from 
the  accepted  canon  of  construction  applicable 
to  the  Constitution  of  this  state,  that  It  is  a 
restraining  instrument,  and  that  tne  General 
Assembly  of  the  state  possesses  all  legisla- 
tive power  not  prohibited  by  the  Constitu- 
tion. Brown  v.  Bpps»  91  Ya.  726,  21  a  El 
119,  27  L.  B.  A.  67a 

In  the  language  of  Chief  Justice  Marshall: 
"The  question  whether  a  law  be  void  for  its 
repugnancy  to  the  Constitution  is,  at  all 
times,  a  question  of  much  delicacy,  which 
ought  seldom,  if  ever,,  to  be  decided  in  the 
affirmative  in  a  doubtful  case  The  opposi- 
tion between  the  Constitution  and  the  law 
should  be  such  that  the  Judge  feels  a  strong 
and  clear  conviction  of  their  incompatibility 
with  each  other."  Fletcher  v.  Peck,  6  Cranch 
(U.  S.)  87,  128»  S  L.  Ed.  162. 

"Let  it  be  conceded,"  says  Judge  Staples, 
In  Town  of  Danville  v.  Pace,  supra,  "that 
there  are  restrictions  upon  the  legislative 
power  not  found  expressly  enumerated  in  the 
Constitution;  that  a  law  may  not  infringe 
upon  any  specific  provision  of  that  instru- 
ment, and  yet  it  may  involve  so  flagrant  an 
abuse  of  power  that  it  is  the  imperative  duty 
of  the  Judiciary  to  interpose  and  arrest  its 
execution;  still  it  must  be  also  conceded 
that,  when  we  depart  from  the  express  limi- 


tations of  the  Constitution,  and  venture  into 
the  vast  and  unexplored  region  of  implied 
restrictions,  the  legislative  usurpation  ought 
to  be  very  clear,  palpable,  and  oppressive  to 
Justify  the  interposition  of  the  Judiciary." 

Courts  do  not  look  with  favor  upon  re- 
troactive and  retrosjiective  laws,  and  a  stat- 
ute is  always  to  be  construed  as  operating 
prospectively,  unless  a  contrary  intent  is 
manifest  But  it  cannot  be  denied  that  the 
Legislature  may,  in  lut  wisdom,  pass  re- 
trospective statutes,  sometimes  called  cura- 
tive laws,  subject  to  certain  well-defined 
limitations  upon  its  power.  It  cannot  pass 
an  ex  post  facto  law,  nor  a  law  which  im- 
pairs the  obligation  of  a  contract,  and,  since 
the  adoption  of  the  fourteenth  amendment 
and  the  introduction  into  our  Constitution 
of  identical  phraseology,  it  may  be  conceded 
that  it  cannot  devest  vested  rights,  because 
that  would  be  to  dep'rive  a  citizen  of  prop- 
erty without  due  process  of  law;  but,  until 
that  principle  was  Introduced  into  the  Consti- 
tution of  the  United  States  by  the  fourteenth 
amendment,  the  only  limitation  upon  the 
power  of  a  state  with  respect  to  retrospective 
laws  was  that  they  should  not  Impair  the 
obligation  of  contracts,  nor  partake  of  the 
nature  of  ex  post  facto  laws. 

The  case  of  Satterlee  v.  Matthewson,  2  Pet 
(U.  S.)  380,  7  L.  Ed.  458,  is  a  striking  illus- 
tration of  the  recognized  power  of  states  with 
respect  to  retroactive  legislation.  Satterlee 
and  Matthewson  held  land  In  Pennsylvania, 
in  common,  under  a  Connecticut  title.  A  divi- 
sion of  the  land  was  made  between  them,  and 
Satterlee  became  the  tenant  of  Matthewson  of 
his  part  of  the  land,  under  a  lease  tQ  be  ter- 
minated on  a  notice  of  one  year.  Satterlee 
afterwards  obtained  a  Pennsylvania  title  to 
the  land  leased  to  him  by  Matthewson,  and  on 
a  trial  In  an  ejectment  for  the  land,  brought 
by  Matthewson  against  Satterlee,  the  court 
of  common  pleas  of  Pennsylvania  held  that  S., 
having  held  the  land  as  tenant  of  Matthew- 
son, could  not  set  up  a  title  against  his  land- 
lord. Upon  a  writ  of  error  to  the  Supreme 
Court  of  Pennsylvania,  it  was  held  that  "the 
relation  between  landlord  and  tenant  could 
not  exist  between  persons  holding  under  a 
Connecticut  title."  The  Legislature  of  Penn- 
sylvania, on  the  8th  of  April,  1826  (P.  L.  270), 
passed  an  act  declaring  that  *'the  relation  of 
landlord  and  tenant  should  exist  and  be  held 
as  fully  and  effectually  between  Connecticut 
settlers  and  Pennc^lvania  claimants  as  be- 
tween citizens  of  the  commonwealth."  The 
case  came  again  before  the  Supreme  Court 
of  Pennsylvania, '  and  the  Judgment  of  the 
court  of  common  pleas,  holding  that  the  act 
of  Assembly  of  the  8th  of  April,  1826,  was  a 
constitutional  act,  and  did  not  impair  the  va- 
lidity of  any  contract  was  afllrmed.  S. 
brought  a  writ  of  error  to  the  Supreme  Court 
of  the  United  States,  claiming  that  the  act 
was  unconstitutional,  and  that  court  afllrmed 
the  Judgment  and  held  that  the  act  was  con- 
stitutional.   Mr.  Justice  Washington,  deliver- 
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tng  the  opinion  of  the  court,  Bald  In  part  as 
follows:  "If  the  ^4ct  of  the  statute  In  ques- 
tion be  not  to  Impair  the  obligation  of  either 
of  those  contracts,  and  none  other  appears 
upon  this  record,  Is  there  any  other  part  of 
the  Constitution  of  the  United  States  to  which 
It  Is  repugnant?  It  Is  said  to  be  retrospec- 
tive. Be  It  so;  but  retrospective  laws  which 
do  not  Impair  the  obligation  of  contracts,  or 
partake  of  the  character  of  ex  post  facto 
laws,  are  not  condemned  or  forbidden  by  any 
part  of  that  Instrument."  See  Railroad  Ck>. 
V.  Nesblt,  10  How.  (U.  S.)  8»5,  13  L.  Ed.  409. 

In  Randall  v.  Krleger,  23  Wall.  (U.  S.)  137, 
28  L.  Ed.  124,  the  Legislature  of  Minnesota 
undertook  to  validate  a  deed  for  land  made 
by  a  married  woman,  which  by  reason  of  Its 
Ineffectual  acknowledgment  was  null  and 
void,  and  It  was  Insisted  that  the  Legislature 
could  not  declare  an  act  done  by  a  married 
woman  to  be  valid  and  binding  which,  when 
done,  she  was  absolutely  without  any  capacity 
to  do;  but  the  court  said,  In  answer  to  this 
contention,  that  there  Is  nothing  in  the  Con- 
stitution of  the  United  States  which  prohibits 
the  Legislature  of  a  state  from  passing  an  act 
which  devests  rights  vested  by  law,  provided 
its  effect  be  not  to  Impair  the  obligation  of  a 
contract 

Among  the  cases  cited  in  the  opinion  In  that 
case  Is  that  of  Watson  v.  Mercer,  reported  In 
8  Pet.  (U.  S.)  110,  8  L.  Ed.  876.  The  title  to 
the  premises  in  controversy  in  that  case  was 
originally  in  Margaret  Mercer,  the  wife  of 
James  Mercer.  For  the  puriwse  of  transfer- 
ring the  title  to  her  husband,  they  conveyed 
to  a  third  person,  who  immediately  conveyed 
to  James  Mercer,  her  husband.  The  deed  of 
Mercer  and  wife  bore  date  of  the  30th  of  May, 
1785.  It  was  fatally  defective  as  to  the  wife, 
in  not  having  been  acknowledged  by  her  in 
conformity  with  the  provision  of  the  statue 
of  Pennsylvania  of  1770,  touching  the  convey- 
ance of  real  estate  by  femes  covert  She  died 
without  issue.  James  Mercer  dl^  leaving 
children  by  a  former  marriage.  After  the 
death  of  both  parties,  her  heirs  sued  his 
heirs  In  ejectment  for  the  premises  and  re- 
covered. The  Supreme  Court  of  the  state  af- 
firmed the  judgment  In  1826  the  Legislature 
passed  an  act  which  cured  the  defective  ac^ 
knowledgment  of  Margaret  Mercer,  and  gave 
the  same  validity  to  the  deed  as  if  It  had  been 
well  executed  originally  on  her  part  The 
heirs  of  James  Mercer  thereupon  sued  her 
heirs  and  recovered  back  the  same  premises. 
This  judgment  was  also  affirmed  by  the  Su- 
preme Court  of  the  state,  and  the  judgment 
of  affirmance  was  afiirmed  by  the  Supreme 
Court  of  the  United  States. 

It  Is  not  claimed  that  there  is  any  inhibition 
in  the  Constitution  of  the  state  of  Virginia 
upon  the  passage  of  retrospective  laws  by 
the  Legislature.  The  authorities  we  have 
cited  abundantly  show  that  such  laws  are  not 
repugnant  to  the  Constitution  of  the  United 
States,  unless  they  partake  of  the  nature  of 
ex  post  facto  laws,  or  Impair  the  obligation 


of  a  contract;  or,  since  the  adoption  of  the 
fourteenth  amendment  deprive  a  citizen  of 
properly  without  due  process  of  law. 

From  these  propositions  a  fourth  qualifica- 
tion is  deduced,  which  is  really  a  corollary 
from  them,  and  that  is,  that  the  curative  act 
can  only  be  effectual  to  do  that  which  the 
Legislature  would  have  been  competent  to 
provide  for  and  require  to  be  done  by  a  law 
prospective  in  Its  operation. 

There  is  one  other  act  which  we  must  con- 
sider before  we  come  to  a  general  discussion 
of  the  principles  applicable  to  the  curative 
act  the  validity  of  which  we  are  called  upon 
to  determine. 

By  an  act  approved  December  10,  1903 
(Acts  1902-03-04,  p.  626,  c.  401),  which  is 
entitled,  "An  act  vesting  in  the  circuit 
courts  of  this  commonwealth,  and  in  the 
Judges  thereof,  the  jurisdiction  and  powers 
now  vested  in  and  exercised  by,  and  duties 
Imposed  upon,  the  county  courts,  or  the 
judges  thereof,  under  the  laws  of  this  state, 
or  under  any  vrtll  or  other  instrument  of 
writing,"  it  is  provided  that  **the  Jurisdic- 
tion and  powers  now  vested  in  and  exercised 
by,  and  duties  Imposed  upon,  the  county 
courts  of  this  commonwealth,  and  the  Judges 
thereof,  under  the  laws  of  this  state,  or  un- 
der any  will  or  other  Instrument  of  writing, 
shall  be  vested  in,  exercised  by,  and  imposed 
upon,  the  circuit  courts  of  this  common- 
wealth, and  the  judges  thereof,  except  w^hen 
otherwise  specially  provided";  and  by  ao 
act  approved  February  9,  1904  (Acts  1904, 
p.  13,  c.  14),  that  act  is  amended  in  a  man- 
ner not  necessary  to  be  here  mentioned,  and 
re-enacted. 

By  that  act,  we  are  of  opinion  that  the 
circuit  courts  and  the  judges  thereof  were 
vested  with  the  jurisdiction  to  appoint  as- 
sessors, which  had  theretofore  been  vested 
in  and  exercised  by  the  county  courts  and 
judges ;  and  that,  upon  the  authority  of  the 
cases  cited  In  discussing  the  assessment  act 
approved  December  10,  1903,  it  Is  not  repug- 
nant to  section  62  of  the  Constitution  of  the 
state. 

It  Is  contended,  however,  that  as  the  act 
of  December  10,  1903,  was  null  and  void, 
there  was  no  such  offleer  as  that  of  assessor 
provided  for  by  law,  and  that  there  can  be 
no  such  thing  as  a  de  facto  officer,  unless  there 
is  in  existence  a  de  jure  office. 

Let  this  be  conceded.  The  act  of  December 
10,  1908,  being  void,  the  chapter  which  It  un- 
dertook to  amend  and  re-enact  remains  in 
force  as  It  stood  prior  to  that  date,  and  under 
it  the  county  courts  were  required  to  appoint 
assessors.  But  by  the  act  to  which  we  have 
just  referred,  approved  February  9,  1904, 
that  duty  devolved  upon  the  circuit  courts, 
by  whom  assessors  were  duly  appointed. 
Those  assessors  qualified  and  entered  upon 
the  discharge  of  their  duties.  They  were 
officers,  not  only  de  facto,  but  de  jure.  These 
officers  thus  appointed  proceeded  in  the  ex- 
ecution of  their  duties  under  the  act,  or  sup- 
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posed  act,  of  December  10,  1908,  and  In  fact 
assessed  all  the  lands  of  the  state^  and  It  Is 
those  assessments  which  the  Legislatore  nn- 
dertook  to  yalldate  hj  the  act  of  March  17, 
1006. 

Let  ns  consider  for  a  moment  the  facts  as 
they  existed  when  the  act  of  March  17,  1906, 
was  passed.  There  was,  as  we  have  seen, 
npon  the  statute  books  a  law,  published  by 
authority,  within  the  competency  of  the  Leg- 
islature to  pass,  and  accepted  and  acted  up- 
on as  a  valid  and  binding  law.  Under  It  all 
the  lands  of  the  state  were  assessed  by  of- 
ficers duly  appointed  by  competent  author- 
ity and  regularly  Inducted  Into  office.  Un- 
known to  all,  there  was  an  Infirmity  In  that 
act  which  rendered  It  null  and  void,  because 
not  passed  In  the  manner  prescribed  by  the 
Constitution.  What  was  done  under  the  act, 
however,  remains.  Whatever  infirmity  may 
have  existed  in  the  law  which  required  the 
assessment  to  be  made,  the  fact  remains  that 
the  assessment  was  made  in  accordance  with 
Its  terms.  About  that  there  can  be  no  dis- 
pute, and  as  a  fact  It  remains  to  be  dealt 
with. 

The  Legislature,  confronted  with  this  situ- 
ation, met  it  by  the  passage  of  the  act  of 
March  17,  1906,  by  which  the  act  of  Decem- 
ber 10,  1903,  was  re-enacted  in  the  mode 
prescribed  by  the  Oonstitution ;  and  the 
same  act  confirms  and  declares  to  be  valid 
and  binding  all  assessments  made  In  com- 
pliance with  the  terms  of  the  act  of  Decem- 
ber 10.  1903. 

Does  that  curative  act  violate  the  Consti- 
tution of  the  United  States  or  of  the  state? 
It  Is  not  ex  post  facto  In  Its  nature.  It  does 
not  Impair  the  obligation  of  a  contract  It 
devests  no  vested  right  It  Is  the  duty  of 
every  citizen,  In  return  for  the  protection  he 
receives  of  his  person  and  property,  to  bear 
his  just  proportion  of  the  burden  of  taxation. 
That  burden  cannot  be  distributed  without 
an  assessment  of  the  property  upon  which  It 
Is  to  be  imposed.  That  the  Legislature  had 
the  authority,  and  was  charged  with  the 
duty,  to  pass  a  proper  assessment  law,  Is 
beyond  dispute.  Bvery  Intendment  and  pre- 
sumption, which  can  apply  with  respect  to 
the  constitutionality  of  an  act  of  the  legis- 
lature, bears  with  full  force  upon  the  act 
under  consideration.  We  have  seen  that  It 
is  not  repugnant  to  the  Constitution  of  the 
United  States,  provided  It  meets  the  require- 
ment of  the  fourteenth  amendment  with  re- 
spect to  due  process  of  law,  and  the  similar 
provision  in  the  state  Constitution,  with  re- 
spect to  which  subjects  we  will  deal  later  on. 
We  have  seen  that  there  is  no  express  inhi- 
bition In  the  state  Constitution  upon  the 
passage  of  retrospective  laws;  and  can  it  be 
said.  In  the  language  of  Judge  Staples,  In 
Town  of  Danville  v.  Pace,  supra,  that  "it  In- 
volves so  fiagrant  an  abuse  of  power  that  it 
is  the  imperative  duty  of  the  Judiciary  to  In- 
terpose and  arrest  its  execution"?  That 
admirable  statement  of  the  law  Is  followed 


by  the  Impressive  caution  that,  'Vhen  we 
depart  from  the  express  limitations  of  the 
Constitution,  and  venture  Into  the  vast  and 
unexplored  region  of  implied  restrictions, 
the  legislative  usurpation  ought  to  be  very 
clear,  palpable,  and  oppressive  to  justify  the 
Interposition  of  the  judiciary." 

We  have  endeavored  to  look  Into  the  under- 
lying facts  and  the  principles  of  law  which 
ought  to  apply  to  them,  and  we  have  thus 
far  been  unable  to  discover  any  reason  to  de- 
nounce the  curative  act  as  unconstitutional. 
Let  us  now^  examine  Into  the  authorities 
bearing  upon  the  subject 

We  have  no  case  in  our  'Reports  which 
throws  any  very  helpful  light  upon  the  dis- 
cussion. Grlfiln's  Ex'r  v.  Cunningham,  20 
Grat.  81,  was  cited  and  relied  on  by  counsel 
for  appellants.  After  the  war  the  Congress 
of  the  United  States  passed  a  series  of  meas- 
ures known  as  the  "Reconstruction  Laws," 
by  virtue  of  which  the  state  passed  under 
the  control  of  a  military  governor,  who  filled 
the  various  offices  of  the  state  with  his  ap- 
pointees. The  judges  of  the  Court  of  Appeals 
were  among  the  number,  and  when  the  state 
was  restored  to  the  Union  they  continued  to 
exercise  the  functions  of  their  office.  By  an 
act  of  the  General  Assembly  (Acts  1869-70, 
p.  17,  c.  17,  S  2),  It  was  provided  that  any 
judgment,  decree,  or  order  rendered  by  the 
Court  of  Appeals  at  its  term  commencing  on 
the  11th  day  of  January,  1870,  ''shall  be 
subject  to  the  supervision  and  control  of  the 
Supreme  Court  of  Appeals,  to  be  organized 
under  the  Constitution,  upon  the  motion  or 
petition  of  any  party  to  the  cause  for  a  re- 
hearing ;  and  such  Judgment,  decree,  or  order 
may  be  set  aside  and  annulled,  or  affirmed, 
as  to  said  Supreme  Court  may  seem  right 
and  proper."  This  court  held,  however,  when 
the  question  was  brought  before  it,  that 
that  act  was  unconstitutional;  that  a  case 
decided  by  the  Supreme  Court  of  Appeals  at 
one  term  of  the  court,  at  which  no  motion 
Is  made  to  rehear  It  cannot  be  reheard  at 
a  subsequent  term  of  the  court;  and  these 
conclusions  were  reached  because  the  judges 
who  had  rendered  the  decisions  which  the 
"Enabling  Act"  authorized  the  court  to  re- 
hear were  de  facto  officers  holding  a  de 
jure  office,  were  acting  colore  officii,  and 
whose  acts,  while  they  remained  In  office, 
were  as  valid  and  binding  as  though  they 
had  been  legally  appointed  and  duly  qualified. 
The  reconstruction  acts  were  a  fiagrant 
violation  of  the  Constitution,  and  the  whole 
system  which  rested  upon  them  was  an 
usurpation;  but  such  was  the  vigor  of  the 
principle  which,  upon  grounds  of  public  pol- 
icy. Imparts  vitality  to  the  acts  of  a  de  facto 
officer  who  has  been  Inducted  Into  an  office, 
that  they  were,  in  Griffin's  Ex'r  v.  Cun- 
ningham, held  to  be  valid  and  binding,  al- 
though the  act  of  the  Legislature  did  not 
undertake  to  cure  the  infirmity,  but  sought 
to  give  to  the  court;  authority  to  uproot  and 
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to  aimiil  the  Jndgmeat  of  a  court  so  organ- 
ized. 

As  Illustrating  what  the  Legislature  maj 
not  do  by  a  retrospectlTe  law,  we  may  cite 
Hasbronch  y.  Milwaukee,  18  Wis.  87,  80 
Am.  Dec.  718,  where  It  was  held  that  the  act 
of  a  municipal  corporation  could  not  be  rati- 
fied so  as  to  impose  a  burdoi  upon  the  cor- 
poration without  its  assent,  because  such  a 
law,  if  prospective  in  its  operation,  would 
have  been  equally  in  excess  of  the  legia- 
latiye  power. 

In  People  y.  I^nch,  51  Gal.  16,  21  Am.  Rep. 
677,  it  is  said  that  an  assessment  made  upon 
lots  In  a  city  for  the  purpose  of  improving 
a  street  may  be  apportioned  by  reference  to 
the  number  of  front  feet  of  the  lots,  or  any 
other  standard  which  will  approximate 
equality ;  yet,  whatever  standard  is  adopted, 
it  must  be  levied  with  uniformity  and 
equality.  Tlierefore  if.  In  levying  such  an  as- 
sessment, a  lot  of  land  within  the  district 
declared  to  be  benefited  is  not  assessed,  and 
the  whole  expense  is  assessed  upon  the  re- 
maining lots,  the  whole  assessment  is  void. 
The  Legislature  has  not  the  power  to  levy 
an  assessment  not  uniform  and  equal,  in  an 
Incorporated  city  for  the  purpose  of  improv- 
ing a  street,  nor  can  it,  after  an  assessment 
has  been  made  by  the  municipal  authorities 
for  such  purpose^  which  is  void  for  want  of 
uniformity  and  equality,  validate  it  Ob- 
viously not  It  cannot  give  retroactive  force 
to  a  law  which  it  was  incapable  of  passing 
and  giving  prospective  validity  to.  Yet  it  is 
of  this  case  that  Bir.  Ck>oley  remarks  that  it 
shows  Very  clearly  the  limit  of  power  in 
validating    assessments.    Cooley,    531,    note. 

In  Walpole  v.  Elliott  18  Ind.  259,  81  Am. 
Dec.  858,  it  is  said  that  "curative  laws  are 
but  a  species  of  retrospective  legislation,  and 
retrospective  legislation  is  valid  where  not 
forbidden  by  the  Constitution";  and  the 
court  declared  that  it  was  competent  for  the 
Legislature,  by  a  curative  statute,  where  not 
restrained  by  a  constitutional  provision,  to 
make  a  void  thing  valid. 

In  CJowgill  y.  Long,  15  111.  202.  It  appears, 
that  hy  an  act  of  the  Legislature  of  Illinois 
(Acts  1849,  p.  177,  S  82),  It  was  provided  that 
"on  the  first  Saturday  of  May  next,  and  on 
the  first  Saturday  of  May  annually  there- 
after, the  inhabitants,  legal  voters  of  any 
school  district  in  this  state,  may  meet  to- 
gether at  some  convenient  place  in  the  dis- 
trict for  the  purpose  of  voting  for  or  against 
levying  a  tax  for  the  support  of  common 
schools,  for  building  and  repairing  school 
houses,  or  for  other  school  purposes."  It 
was  further  provided  that  "if  five  of  said  in- 
habitants request  it  the  school  directors 
shall  call  such  meeting,  to  be  holden  upon 
any  Saturday."  The  seventy-second  section 
(page  172)  of  the  act  required  the  district 
clerk  to  certify  to  the  county  clerk,  before  the 
1st  of  July,  a  correct  abstract  of  the 
votes,  and  the  amount  of  money  voted  to  be 
raised.    On  Saturday,  the.  20th  day  of  July, 


the  inhabitants,  of  a  school  district  voted 
$500  for  the  purpose  of  erecting  a  school 
houses  and  Gowgill  was  charged  with  $28.26 
on  account  ot  this  tax.  The  collector  dis- 
trained for  its  payment  and  he  thereupon 
filed  his  bill  in  chancery  against  the  col- 
lector, and  enjoined  him  from  selling  the 
property  distrained.  The  court  said:  "The 
tax  might  properly  have  been  voted  on  any 
Saturday  in  May  or  June.  But  the  tax  was 
improperly  voted  in  July.  It  was  then  too 
late  to  have  the  same  charged  on  the  assess> 
ment  for  1850.  A  school  tax  could  not  be 
included  in  the  taxbook  of  that  year,  unless 
it  was  reported  to  the  county  clerk  before  the 
1st  of  July.  This  provision  of  the  statute 
is  imperative,  and  in  no  sense  discretionary. 
It  is  as  essential  to  the  validity  of  a  school 
tax  that  it  be  certified  to  the  county  clerk  by 
the  day  designated,  as  it  is  to  the  validity 
of  a  state  and  county  tax  that  the  assess- 
ment be  made  and  returned  within  the  time 
limited.  If  this  was  the  only  point  in  the 
case,  the  complainants  would  clearly  be  en- 
titled to  the  relief  sought  or,  if  the  property 
seized  had  been  sold,  their  title  would  not 
be  divested  by  the  proceedings."  In  other 
words,  the  court  up  to  that  point  held  that 
the  election  was  void  and  the  tax  impoeed 
was  illegal.  But  on  the  21st  of  January, 
1853,  the  Legislature  passed  an  act  (Laws 
1853,  p.  442),  relating  exclusively  to  this 
particular  tax,  with  respect  to  which  the 
court  says:  '*The  Intention  of  the  Legis- 
lature cannot  be  mistaken.  It  was  to  cure 
the  defects  in  voting  and  charging  the  tax. 
And  the  object  was  accomplished,  if  the 
Legislature  had  power  to  pass  the  act  So 
far  as  this  case  is  concerned,  there  can  be 
no  reasonable  doubt  of  its  authority  in  the 
matter."  And  the  law  was  upheld,  though 
it  clearly  gave  validity  to  that  which  was,  in 
the  absence  of  the  curative  statute,  an  utter 
nullity.  See,  also,  Rogers  v.  Keokuk,  3  Wall. 
(U.  S.)  18  L.  Ed.  74;  Thompson  v.  Lee  Co., 
3  Wall.  (U.  S.)  327,  18  L.  Ed.  177. 

In  Boardman  v.  Beckwith,  18  Iowa,  292, 
the  facts  were  as  follows:  On  the  22d  of 
March,  1858,  a  general  act  (Laws  1859,  p. 
306,  c.  152)  was  passed  relating  to  revenue, 
which  repealed  all  prior  acts  in  conflict 
therewith.  By  this  act  however,  no  pro- 
vision was  made  for  the  levy  and  assessment 
of  taxes  for  1858.  At  the  next  session  of  the 
General  Assembly  an  act  was  passed  "to 
enforce  the  collection  of  delinquent  taxes  for 
the  year  1858"  (Laws  1860,  p.  77,  c.  66),  which, 
in  the  preamble,  refers  to  the  prior  legisla- 
tion and  the  omission,  and  recites  that  taxes 
were  assessed  and  levied  in  pursuance  of 
the  laws  in  force  prior  to  1858,  and  that 
many  persons  had  refused  to  pay  the  same. 
Then  follows  an  enactment  legalizing  such 
levies  and  assessments  with  like  effect  as  if 
chapter  152  had  not  been  enacted,  and  also 
declaring  it  to  be  lawful  fbr,  and  the  duty 
of,  the  several  collectors  to  proceed  In  the 
collection  of  all  taxes  thus  legalized,  as  in 
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other  cases  of  like  delinquent  taxes  asssessed 
pursuant  to  law.  And  by  the  last  section 
It  is  declared  that  the  title  to  all  property 
sold  in  the  collection  of  delinquent  taxes  in 
said  act  legalized  shall  vest  in  the  purchaser 
with  like  effect  as  if  said  taxes  had  been 
legally  assessed,  and  said  sales  had  taken 
place  in  pursuance  of  law.  In  that  case,  it 
will  be  observed  that  all  prior  acts  were 
repealed  by  the  act  of  the  22d  of  March, 
1858,  which  went  into  effect  July  4,  1858, 
but  this  act  made  no  provision  for  the  levy 
or  assessment  of  taxes  fbr  the  year  1858,  so 
that  there  was  no  law  whatever,  constitu- 
tional or  unconstitutional,  authorizing  such 
assessment  and  levy.  The  court  in  that  case 
said:  *The  point  made  upon  this  legislation 
is  that  it  was  not  competent  for  the  General 
Assembly  to  thus  legalize  the  levy  and  as- 
sessment of  1858;  that,  as  there  was  no 
law  at  the  time  authorizing  such  levy  and 
assessment,  all  proceedings  thereunder,  not- 
withstanding the  curative  act,  were  Illegal 
and  void.  Whatever  doubt  there  might  be, 
If  the  act  of  1860  had  taken  effect  after  the 
sale  and  purchase  under  which  plaintiff 
claims,  there  can  be  no  room  for  controversy 
when  it  is  remembered  that  it  was  passed  and 
took  effect  long  prior  to  that  time.  That 
it  is  competent  to  thus  legislate  we  entertain 
no  doubt.  The  power  of  the  Legislature  to 
pass  acts  of  this  character,  conducive  as  they 
are  to  the  general  welfare,  and  based  upon 
considerations  of  controlling  public  necessity, 
is,  in  our  opinion,  undoubted.  It  does  not 
interfere  with  vested  rights,  nor  impair  the 
obligation  of  any  contract  Nor  is  it,  we  may 
remark  in  further  answer  to  appellant's  argu- 
ment, a  general  statute,  having  other  or  less 
than  a  uniform  operation." 

In  State  v.  Squires,  26  Iowa,  340,  it  is 
held  that  retrospective  laws,  as  distinguished 
from  ex  post  facto  laws,  are  not  in  conflict 
with  the  Ck>nstitutlon  of  the  United  States; 
that,  in  the  absence  of  any  constitutional  in- 
hibition, the  Legislature  has  the  power  to 
pass  retrospective  or  retroactive  laws,  and 
they  will  not  be  declared  inoperative  ex- 
cept when  they  disturb  or  interfere  with 
vested  rights;  that  as  a  requisite  to  the 
rightful  exercise  of  the  legislative  power  to 
cure  a  defective  proceeding.  It  must  have 
possessed  the  power  to  authorize  the  same 
result  by  prior  legislation,  though  it  is  not 
necessary  that  it  might  have  accomplished  the 
result  in  the  precise  manner  it  has  adopted  to 
cure  the  defect  In  the  course  of  the  opinion, 
the  court  said:  "Nor  is  the  power  of  the 
Legislature  to  cure  defective  or  irregular 
proceedings  limited  by  the  fact  that  but 
for  such  curative  act  the  defective  pro- 
ceeding would  be  wholly  invalid  or  inopera- 
tive." And  further  it  declared  that  "it  can- 
not be  claimed  that  the  act  in  controversy  di- 
vests or  interferes  with  vested  rights,  or  that 
It  contravenes  sound  public  policy.  But  on 
the  contrary.  It  is  reasonable,  and  conducive 
to  the  pnblic  good  in  quieting  litigation  and 


otherwise,  and,  as  It  does  not  conflict  with 
the  Oonstitution  or  violate  any  principle  of 
justice,  it  should  be  upheld." 

In  Iowa  Railroad  Land  Go.  v.  Soper,  88 
Iowa,  112,  the  syllabus  says:  "In  the  ab- 
sence of  any  constitutional  inhibition,  the 
Legislature  has  the  power  to  pass  retrospect- 
ive or  retroactive  laws,  and  they  will  be 
declared  inoperative  only  when  they  inter- 
fere with  vested  rights.  Such  laws,  as 
distinguished  from  ex  post  facto  laws,  are 
not  unconstitutional.  Taxes  levied  without 
authority  of  law  may  be  rendered  legal  and 
valid  by  subsequent  legislative  enactment 
Since  the  Legislature  has  the  power  to  pass 
a  general  law  for  the  levy  and  collection  of 
special  taxes,  for  the  purpose  of  paying  Judg- 
ments, without  limitation  as  to  rate,  it  may 
rightfully  legalize  levies  in  excess  of  lawful 
authority  at  the  time  they  are  made.  A  legis- 
lative act  which  legalizes  a  tax  before  in- 
valid and  uncollectible,  does  not  impair  any 
vested  right  of  the  taxpayer.  The  distinc- 
tion between  legislation  which  attempts  to 
cure  the  acts  of  oflicers  void  for  informality 
or  mistake,  and  that  which  seeks  to  legalize 
ofQcial  acts  void  for  want  of  authority,  is 
not  recognized  in  this  state." 

Referring  to  Boardmen  v.  Beckwlth,  supra, 
the  opinion  says:  "This  act  [in  that  case], 
although  is  was  retrospective  and  legalized 
taxes  which  were  levied  without  any  shad- 
ow of  legal  authority,  and  the  levies  were 
therefore  utterly  void,  was  held  constitu- 
tional and  operative." 

In  further  discussion  of  the  subject  the 
court  said:  "There  can  be  no  doubt  that 
the  General  Assembly  had  the  power,  and 
might  have  enacted  a  law  under  which  the 
various  municipal  corporations  in  the  state 
would  have  been  authorized  to  levy  and 
collect  the  taxes  in  question.  In  other  words, 
the  authority  to  levy  and  collect  taxes  to 
pay  judgments  against  municipal  corpora- 
tions could  have  been  conferred  by  a  gen- 
eral law  without  any  limitation  therein, 
as  to  the  rate,  so  that  the  taxes,  legalized 
by  the  act  under  consideration,  would  have 
been  authorised  and  valid.  Having  the  power 
to  authorize,  by  general  law,  the  levy  and 
collection  of  special  taxes,  by  municipal 
corporations,  without  limitation  as  to  rate, 
for  the  purpose  of  paying  judgments,  the 
Legislature  may  rightfully  legalize  or  cure 
the  levies  made  in  excess  of  lawful  authority 
at  the  time.  When  it  is  conceded  that  the 
General  Assembly  has  the  power  to  pass 
an  act  conferring  authority  upon  municipal 
corporations  to  levy  taxes,  it  necessarily 
follows  that  the  same  power  may  cure  or 
ratify  and  make  valid  the  taxes  levied  with- 
out such  prior  authority,  unless  vested  rights 
are  thereby  impaired." 

But  It  Is  claimed  that  this  curative  act 
is  invalid,  because  it  takes  property  without 
due  process  of  law.  In  that  it  did  not  af- 
ford an  opportunity  of  appearing  and  con- 
testing before  any  court  the  validity  and 
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Justice  of  the  assessment  In  support  of 
this  contention  an  act  approved  March  16» 
1904  (Acts  1904,  p.  810,  a  195),  is  cited, 
which  amends  sectliHi  444  of  the  Ck>de,  which 
corresi)onds  with  section  444  of  the  act 
passed  December  10,  1903.  By  the  terms  of 
the  act  of  March  15,  1904,  any  person  feel- 
ing himself  aggrieved  might  "apply  to  the 
circuit  court  of  the  county  or  corporation 
court  of  the  corporation  in  which  the  land 
lies,  at  any  time  prior  to  the  first  day  of 
February  of  the  second  year  after  such 
assessment,  and  not  after,  to  have  the  assess- 
ment of  his  lands  and  lots  corrected."  By 
the  curative  act  passed  March  17,  1906,  this 
section  was  amended  and  re-enacted  so  as 
to  provide  that  any  person  feeling  himself 
so  aggrieved  might  apply  before  the  1st 
day  of  February  of  the  year  next  succeed- 
ing such  assessment,  and  not  after,  to  have 
the  assessment  of  his  lands  or  lots  corrected. 

The  assessment  which  is  the  subject  of 
controversy  in  these  proceedings  having  been 
made  in  1905,  and  the  curative  act  having 
been  passed  in  March,  1906,  there  was,  of 
course,  by  the  terms  of  the  curative  act, 
no  possible  time  within  which  a  person  feel- 
ing aggrieved  could  have  applied  for  relief. 
To  give  to  this  feature  of  the  law  a  retro- 
spective operation  would  therefore  lead  to 
a  manifest  absurdity,  and  such  a  construc- 
tion will  not  be  adopted  by  the  courts. 

But  there  is  no  occasion  to  give  it  any 
such  construction.  The  law  of  March  17, 
1906,  is  prospective  as  well  as  retrospective 
in  its  operation,  and  as  to  any  future  as- 
sessment it  remains  upon  the  statute  books 
unchanged,  and  the  person  who  deems  him- 
self aggrieved  must  apply  for  relief  according 
to  its  terms  at  some  time  prior  to  February 
1st  of  the  year  next  succeeding  the  assess- 
ment But  that  has  no  application  to  assess- 
ments actually  made  prior  to  the  passage 
of  the  act 

It  is  also  true  that  where  a  statute  can 
be  construed  as  in  harmony  with  the  funda- 
mental law,  the  courts  will  adopt  that  con- 
struction, rather  than  one  which  will  render 
the  law  void.  Now  by  the  act  of  March 
17,  1906,  the  Legislature,  as  we  have  seen, 
by  a  curative  law,  operating  retrospectively, 
confirmed  the  assessments  actually  made 
under  a  void  law.  That  curative  act  is 
valid,  if  it  affords  those  deeming  themselves 
aggrieved  by  the  assessment  an  opportunity 
to  apply  to  the  courts  for  relief.  By  an  act 
approved  March  15,  1904,  section  444  of  the 
Code  of  1887  [Va.  Ck>de  1904,  p.  286],  with 
respect  to  the  correction  of  erroneous  as- 
sessments of  lands,  was  amended  and  re- 
enacted  so  as  to  read  as  follows:  **Any 
person  feeling  himself  aggrieved  by  the  as- 
sessment of  his  lands  or  lots  may,  upon  giving 
notice  to  the  assessor  and  to  the  attorney 
for  the  conmionwealth,  apply  to  the  circuit 
court  of  the  county,  or  corporation  court  of 
the  corporation,  in  which  the  land  lies,  at 
any  time  prior  to  the  first  day  of  February 


of  the  second  year  after  such  assessment  and 
not  after,  to  have  the  assessment  of  his 
lands  and  lots  corrected,  which  notice  shall 
be  in  writing,  and  shall  have  appended 
thereto  an  aflEldavlt  of  the  owner,  or  bis 
duly  authorized  agent  that  In  the  opiniun 
of  the  aflElant  the  assessment  of  his  lauds 
or  lots  is  above  the  true  value  thereof.  The 
attorney  for  the  commonwealth  shall  defend 
the  application,  and  if  the  court  shall  be 
satisfied  that  the  assessment  Is  too  high, 
it  shall  reduce  the  same  to  what  in  its 
opinion,  is  the  true  value  of  such  lands  or 
lots;  but  if  it  shall  be  of  opinion  that  the 
assessment  Is  too  low,  then  it  shall  increase 
it  in  like  manner,  and  such  application  shall 
have  precedence  over  all  other  causes  pend- 
ing in  said  court  but  no  costs  shall  be  taxed 
against  the  applicant  or  the  commonwealth." 

The  assessment  of  lands  and  imposition  of 
taxes  is  a  taking,  within  the  meaning  of  the 
CJonstltutlon  of  the  United  States,  and  the 
law,  under  which  property  is  assessed,  must 
provide  an  opportunity  for  the  owner  to  be 
heard  and  contest  the  justice  of  the  assess- 
ment ;  otherwise  he  is  deprived  of  his  proper- 
ty without  due  process  of  law,  and  the  law 
is  unconstitutional  and  void.  Heth  v.  Bad- 
ford,  96  Va.  272,  31  S.  E3.  8. 

If,  therefore,  section  444,  as  passed  March 
17,  1906,  be  held  to  be  retrospective,  it  would 
deprive  the  persons  assessed  of  all  remedy, 
and  would  be  unconstitutional  and  void.  By 
preserving  to  the  citizen  the  remedy  prescrib- 
ed by  section  444,  as  to  acts,  under  the  act  of 
December  10,  1903,  done  prior  to  the  act  of 
March  17, 1906,  the  curative  act  is  valid  in  all 
its  parts.  The  rules  which  require  an  act  to 
be  construed  so  as,  if  possible,  to  give  it  a  sen- 
sible operation,  and  which  adopt  that  con- 
struction which  renders  the  law  conformable 
to  the  Ck>nstitution,  are,  we  think,  sufficient  to 
preserve  as  to  past  transactions  the  remedy 
given  by  section  444  as  it  stood  on  the  day  be- 
fore the  passage  of  the  curative  act 

But  if  there  be  any  doubt  upon  the  subject 
section  6  of  the  Code  of  1904  would  put  it  at 
rest    That  section  Is  as  follows : 

*'No  new  law  shall  be  construed  to  repeal 
a  former  law,  as  to  any  offouse  committed  . 
against  the  former  law,  or  as  to  any  act  done^ 
any  penalty,  forfeiture,  or  punishment  incur- 
red, or  any  right  accrued,  or  claim  arising  un- 
der the  former  law,  or  in  any  way  .whatever 
to  affect  any  such  offense  or  act  so  committed 
or  done,  or  any  penalty,  forfeiture,  or  punish- 
ment so  incurred,  or  any  right  accrued,  or 
claim  arising  before  the  new  law  takes  ef- 
fect   •    •    •»» 

Any  other  construction  would  defeat  the 
purpose  of  the  Legislature,  and,  as  the  con- 
clusion can  be  reached  in  accordance  with  es- 
tablished rules  of  construction,  we  are  of 
opinion  that  the  remedy  remained,  as  to  past 
transactions,  as  it  existed  on  the  day  before 
the  passage  of  the  act  of  March  17,  1906,  and 
any  person  aggrieved  by  assessments  made 
before  that  day  may  apply  to  the  courts  for 
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relief  st  any  time  prior  to  the  1st  day  of  Feb- 
ruary of  the  second  year  after  such  assess- 
ments were  made. 

That  a  provision  In  a  statute  "for  notice 
to  and  hearing  of  each  proprietor,  at  some 
stage  of  the  proceedings,  upon  the  question 
what  proportion  of  the  tax  shall  be  assessed 
upon  his  land/'  fulfills  all  the  essentials  of 
due  process  of  law,  is  entablished  by  McMll- 
len  V.  Anderson,  95  U.  S.  37,  24  L.  Ed.  335; 
Davidson  V.  New  Orleans,  96  U.  S.  97,  24  L.  Ed. 
616;  and  Paulsen  v.  City  of  Portland,  149 
U.  S.  30,  13  Sup.  Ct  750,  37  L.  Ed.  637. 

There  remains  one  question  to  be  disposed 
of,  which  arises  in  respect  to  the  assessment 
In  the  city  of  Richmond.  It  is  claimed  that 
it  Is  inralld  because  there  was  no  return 
made  of  such  assessment  within  the  time  pre- 
scribed by  law;  but  we  cannot  agree  to  the 
correctness  of  this  position,  the  effect  of 
which  would  be  to  render  all  assessments  of 
lands  of  the  commonwealth  void,  if  the  assess- 
ors failed  to  return  their  assessments  until 
after  the  date  fixed  by  law  for  their  delivery. 

Time  is  not,  in  this'  case,  of  the  essence  of 
the  transaction,  nor  is  it  anywhere  in  the  act 
made  a  condition  of  its  validity.  The  assess- 
ments should  be  returned  in  time  to  give  all 
persons  affected  "by  them  opportunity  to  make 
Objection  and  obtain  redress;  but,  when  this 
has  been  done,  we  think  that  every  necessary 
condition  has  been  satisfied,  and  that  the  pro- 
vision relied  upon  is  directory  and  not  man- 
datory in  its  operation. 

To  recapitulate  the  positions  discussed,  and, 
as  we  hope,  established  by  what  we  have  said, 
it  appears  that  on  December  10,  1903,  the 
Legislature  undertook  to  pass  an  act,  as  it 
was  required  by  the  Constitution  to  do,  pro- 
viding for  the  assessment  of  lands  and  lots 
in  this  state;  that  the  act  was  published  by 
authority  among  the  statutes  enacted  at  that 
session  of  the  General  Assembly ;  that  under 
it  assessors  were  appointed  by  the  circuit  and 
corporation  courts,  who  qualified  and  actually 
assessed  the  lands  of  the  state  in  accordance 
with  the  terms  of  that  statute;  that  in  the 
progress  of  events  an  infirmity  was  discover^ 
ed  in  the  method  in  which  that  act  was  pass- 
ed, which  rendered  it  null  and  void;  that, 
being  void,  the  law  was  in  force  as  it  existed 
on  and  before  the  10th  of  December,  1903; 
that  the  law  then  existing  provided  for  the 
appointment  of  assessors  by  the  county 
courts;  that  by  an  act  also  passed  December 
10,  19U3,  and  amended  by  an  act  approved 
February  9,  1904,  the  jurisdiction  to  appoint 
assessors,  theretofore  existing  in  the  county 
courts,  was  vested  in  the  circuit  courts  of  the 
state;  that  by  virtue  of  this  appointment 
assessments  were  In  point  of  fact  made,  and 
made  in  accordance  with  the  terms  of  the  act 
of  December  10,  1908,  the  assessors  assuming, 
of  course,  that  the  act  of  December  10,  1903, 
was  the  law  by  which  they  were  to  be  guided 
'  and  controlled ;  that,  the  infirmity  in  that  law 
having  been  discovered,  the  Legislature  re- 
enacted  the  law,  and  in  the  same  act  declared 


all  assessments  and  all  other  acts  of  every 
kind  made  or  done  in  compliance  with  the 
terms  of  chapter  388,  p.  610,  of  the  Acts  of 
Assembly  of  1902-03-04,  approved  December 
10,  1903,  "are  hereby  confirmed  and  declared 
to  be  as  valid  and  binding  as  they  or  like  as- 
sessments and  acts  would  be  if  done  under 
this  act" ;  that  section  444  of  the  curative  act 
is  to  be  construed  prospectively,  and  as  ap- 
plicable only  to  future  assessments,  because 
to  give  to  it  a  retrospective  operation  would 
not  only  involve  an  absurdity,  but  would 
render  the  very  thing  which  the  Legislature 
undertook  to  do  unconstitutional  and  void, 
and  therefore  that  construction  Is  adopted 
which  gives  the  act  a  rational  and  sensible 
effect,  and,  by  preserving  to  past  transactions 
the  remedy  existing  at  the  time  those  acts 
were  done,  relieves  the  curative  act  of  the 
taint  of  unconstitutionality  which  would  at- 
tach to  it,  if  no  provision  were  made  to  en- 
able p^sons  aggrieved  by  the  assessment  to 
resort  to  the  courts  for  relief. 

For  these  reasons  we  have  reached  the  con- 
clusion that  the  curative  act  is  a  valid  and 
constitutional  exercise  of  legislative  author- 
ity, and  operates  to  validate  the  assessments 
made  under  the  act  of  December  10,  1903. 

In  the  consideration  of  the  many  novel  and 
difficult  questions  presented  In  this  record,  we 
have  been  greatly  aided  by  the  researches  of 
counsel,  and  by  the  able  and  Instructive  opin- 
ion of  the  judge  of  the  law  and  equity  court 
of  the  city  of  Richmond. 

We  are  of  opinion  that  the  decree  of  the 
law  and  equity  court,  in  Whitlock  and  others 
V.  Hawkins,  Commissioner,  etc.,  and  the 
judgment  of  the  hustings  court  of  the  city  of 
Richmond,  In  O'Flaherty,  Substituted  Trus- 
tee, etc.,  V.  Commonwealth,  should  be  af- 
firmed, and  that  in  the  case  of  Cannon  and 
others  v.  Hawkins,  Commissioner,  etc.,  the 
petition  to  this  court  for  mandamus  should 
be  refused. 


(50  W.  Va.  148) 

CAMDEN  V.  WEST  BRANCH  LUMBER  CO. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 
Feb.  ^7.  1906.) 

1.  Adverse  Possession— What  Constitutes 
— OusTEB  OF  Senior  Patentee. 

The  actual  poBsession  of  the  owner  of  a 
tract  of  land,  lymg  adjacent  to  another  tract 
of  uncleared  land,  the  title  to  which  is  vested 
in  another  person  by  a  grant  from  the  state, 
la  not  extended  over  a  portion  of  such  other 
tract  by  the  acquisition  of  a  junior  patent, 
covering  such  portion  and  purporting  to  vest 
title  thereto  in  the  owner  of  such  first  men- 
tioned, tract,  however  long  such  posisession  may 
continue.  To  work  an  ouster  of  the  elder  pat- 
entee and  hold  adversely  to  him,  the  junior 
patentee  must  take  actual  possession  of  some 
part  of  the  land  included  in  the  junior  patent 
and  within  the  boundaries  of  the  senior  patent. 
[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adverse  Possessioui  §§  77-Sl.] 

2.  Same— Evidence. 

For  evidential  purposes  in  an  action  of  un- 
lawful entry  and  detainer  between  the  owiii^r, 
or  a  claimant  under  color  of  title,  of  a  larsre 
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tract  of  land  and  another  person,  possession 
of  a  small  portion  of  such  tract  by  a  tenant 
of  such  owner  or  claimant,  under  a  lease  re- 
stricting the  right  of  occupancy  and  use  of  the 
land  by  the  tenant  to  such  small  portion,  is, 
in  legal  effect,  possession  by  the  owner  or 
claimant  of  so  much  of  the  entire  tract  as  Is 
not  in  the  actual,  hostile  possession  of  some 
other  person. 

[Ed.  Note. — For  cases  in  point,  see  vol.  !» 
Gent  Dig.  Adverse  Possession,  H  11&-119.] 

8.  Appeal— Review— HABiiUESS  Ebbob. 

In  an  action  of  unlawful  entry  and  de- 
tainer, it  is  not  reversible  error  to  refuse  to 
allow  the  introduction,  by  the  defendant,  of  a 
deed  or  contract  showing  he  does  not  own, 
and  is  not  in  possession  of,  a  portion  of  the 
land  sued  for. 
(Syllabus  by  the  Court.) 

IDrror  to  Circuit  Court,  Braxton  County. 

Action  by  J.  N.  Camden  against  the  West 
Branch  Lumber  Company.  Judgment  for 
defendant,  and  plaintiflf  brings  error.  Re- 
versed and  remanded. 

Mollohan,  McClintlc  &  Mathews,  for  plain- 
tiff in  error.  W.  B.  Haymond,  and  A.  W. 
Corley,  for  defendant  in  error. 

POFFBNBARGER,  J.  The  West  Branch 
Lumber  Company,  a  corporation,  complains 
of  a  Judgment  rendered  against  it  in  an 
action  of  unlawful  entry  and  detainer,  insti- 
tuted by  J.  N.  Camden,  in  the  circuit  court  of 
Braxton  county,  by  which  Judgment,  posses- 
sion of  a  tract  of  land  containing  200  acres, 
claimed  by  said  corporation,  was  given  to 
said  Camden.  The  errors  assigned  relate 
to  instructions  given  and  evidence  excluded. 

The  plaintiff  below,  defendant  in  error, 
derived  his  titie  ftom  Andrew  Perrine,  who 
obtained  a  grant  for  said  200  acres  of  land 
from  the  commonwealth  of  Virginia  on  the 
2d  day  of  April,  1865.  Perrine  then  owned 
a  tract  of  75  acres  granted  to  Mifflin  Hines 
in  1819,  and  conveyed  to  his  ancestor,  Lewis 
Perrine,  by  deed  dated  September  1,  1837, 
a  boundary  line  of  which  touched  at  one 
point  said  tract  of  200  acres.  Camden  Intro- 
duced the  patent  for  the  200  acres  issued  to 
Andrew  Perrine;  a  deed  executed  by  A.  S. 
Knight,  Virginia  Knight,  W.  R.  Perrine  ana 
others,  heirs  of  Andrew  Perrine,  dated 
January  17,  1887,  conveying  to  J.  S.  Hyer 
and  A.  (X  Dyer  said  tract  of  200  acres;  a 
deed  from  J.  S.  Hyer  and  wife  and  A.  C. 
Dyer  and  wife,  dated  July  18»  1890,  conveying 
said  200  acres  to  J.  N.  Camden;  a  deed  from 
Lewis  Perrine  and  wife,  dated  September  1, 
1837,  conveying  said  75-acre  tract  to  Andrew 
Perrine;  a  deed  from  George  McElwain  and 
Andrew  Perrine,  dated  January  10,  1843, 
conveying  to  Andrew  Perrine  61  acres  of 
land,  a  part  of  a  tract,  containing  116  acres. 
The  defendant  below  derived  Its  claim  of 
titie  as  follows:  A  grant  of  a  tract  of  5,000 
acres  made  by  the  commcmwealth  of  Virginia 
on  the  13th  day  of  April,  1786,  to  Samuel 
Young;  sale  and  omveyance  of  said  tract, 
as  delinquent  and  forfeited  land,  under  pro- 
ceedings had  in  the  circuit  court  of  Braxton 
county    in    1841,    by   the    commissioner   of 


delinquent  and  forfeited  lands,  to  Gideon 
D.  Camden,  by  deed  bearing  date  April  13, 
1842;  a  deed  from  said  Camden  to  Francis 
Albright,  dated  April  15,  l&i2;  a  deed  from 
Norman  D.  Squires,  recorder  of  Braxton 
county,  William  L.  J.  Corley,  and  Morgan  H. 
Morrison  to  Henry  Brockerboff  and  others, 
dated  September  9,  1870;  a  deed  from  Wil- 
liam L.  J.  Corley,  clerk  of  the  coimty  court 
of  Braxton  county,  to  A.  N.  Ervin,  dated 
January  3,  1879;  a  deed  from  A.  N.  Ervin 
and  wife  to  Margaret  C.  Brockerboff,  dated 
September  6,  1879;  a  deed  from  Andrew 
Brockerboff  and  others  to  the  West  Branch 
Lumber  Company,  dated  December  20,  1889. 
All  of  the  above  mentioned  deeds  refer  to  the 
land  by  them  conveyed  as  the  land  patented 
by  Samuel  Toung  and  evidence  was  intro- 
duced on  the  trial  tending  to  prove  that  the 
200-acre  tract  of  land  in  controversy  lies 
within  the  5,000-acre  tract  granted  to  Samuel 
Young  in  1786,  and  was  not  excepted  there- 
from. 

Plaintiff  below  proved  that  Andrew  Perrine 
had  resided  for  many  years  on  said  75-acre 
tract  of  land  at  the  time  he  obtained  the 
patent  for  said  200-acre  tract;  but  did  not 
then  take  and  hold  actual  possession  of  the 
latter  tract.  He  never  at  any  time  resided 
on  it,  but  kept  the  taxes  on  it  paid  and 
cleared  a  small  space  on  one  comer  of  it  A 
clearing  made  on  the  75-acre  tract  extended 
slightly  over  on  to  said  200-acre  tract  When 
this  was  done  does  not  appear,  but  it  must 
have  been  prior  to  1890,  as  It  was  done  by 
Andrew  Perrine,  who  died  before  that  time. 
Nothing  in  the  evidence  indicates  whether 
this  occupancy  contained  for  any  length  of 
time.  Soon  after  Camden  purchased  the 
land  he  sold  the  timber  on  a  part  of  it  to 
B.  H.  Camden,  and  H.  P.  Camden,  who,  about 
1892  or  1893^  took  off  of  it  the  timber  pur- 
chased by  them,  and,  while  these  timl>ering 
operations  were  in  progress,  some  houses 
were  built  on  the  land  for  use  in  connection 
with  them.  Near  that  date,  the  West  Virgin- 
ia &  Pittsburg  Railroad  was  built  through 
said  tract,  and  a  number  of  persons,  em- 
ployed in  the  construction  of  the  road,  settled 
at  various  points  on  the  land  along  its  Ine. 
After  the  completion  of  the  timber  <H)eratIons 
and  the  construction  of  the  railroad,  some  of 
the  people,,  who  had  come  there  as  employ^ 
remained  upon  the  land;  and  whose  tenants 
they  were,  and  who  had  possession  of  the 
houses  and  small  cleared  lots  after  these 
operations  ceased,  were  controverted  mat> 
ters  in  the  trial.  The  only  eviuence  tending' 
to  show  any  occupation  of  the  land  prior 
to  the  cutting  of  the  timber  and  the  building 
of  the  railroad  is  that  of  Jacob  A.  Hosey, 
who  says  he  built  a  house  <m  it  for  Hudson 
Knight  a  son-in-law  of  Andrew  Perrine, 
before  the  war,  but  never  completed  it  and 
it  was  never  occupied.  This  man  built  some 
of  the  houses  for  the  railroad  company  or  its 
contractors.  Elizabeth  Mowery  moved  in  the 
old  house  built  by  Hos^  before  the  war« 
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when  B.  H.  and  H.  P.  Camden  were  taking 
the  timber  from  the  land,  and  she  says  B.  H. 
Camden  told  her  she  could  stay  there  as 
long  as  she  wanted  to»  and  tumlsh  lumber  to 
put  a  floor  in  the  house.  She  further  says 
she  put  out  fruit  trees  which  still  remain  on 
the  place;  that  she  kept  the  property  for 
four  years,  and  that  A.  W.  Corley,  agent  for 
J.  N.  Camden,  told  her  to  come  tnere  and  stay 
as  long  as  she  wanted  to.  At  another  place 
about  a  quarter  of  a  mile  distant  from  the 
bouse  which"  Mrs.  Mowery  occupied,  a  Mrs. 
Treanno  was  residing  in  a  house  on  the  land 
in  controversy  at  the  time  this  action  was 
commenced,  claiming  to  be  the  tenant  of 
J.  N.  Camden.  She  also  went  on  uie  prop- 
erty while  the  timber  operations  were  in 
progress,  with  the  consent  of  B.  H.  Camden, 
as  an  employ^  of  the  Camdens,  or  one  of 
their  contractors.  She  then  occupied  a  small 
house  near  the  one  occupied  by  the  Camden 
laborers  and  contractors,  and,  after  they 
left,  moved  into  the  house  which  they  vacat- 
ed. A.  W.  Corley  testifies  that  she  was 
there  in  July,  1892,  with  his  consent,  aa 
tenant  of  Camden.  Her  name  was  then 
Mrs.  Hicks  and  some  time  afterwards  Mose 
Treanno  married  her,  and  moved  into  the 
house  with  her.  Around  this  house  there 
was  a  small  piece  of  cleared  land  under 
fence,  containing  five  or  six  acres.  Mrs. 
Treanno  exhibited  in  connection  with  her 
testimony  some  letters  from  J.  N.  Camden 
to  her  showing  that  they  recognized  each 
other  as  landlord  and  tenant,  respectively. 
The  letter  of  earliest  date  was  written  In 
1901,  but  she  claims  to  have  had  some  older 
that  had  been  destroyed.  A.  W.  Corley  testi- 
fied that  he,  as  agent  of  J.  N.  Camden,  gave 
permission  to  one  Chapman,  who  had  a 
contract  for  grading  some  part  of  the  rail- 
road, to  erect  shanties  and  such  other  houses 
on  the  land  as  might  be  needed  for  the 
accommodation  of  his  employte  in  that  work. 
The  defendant  Introduced  in  evidence  a 
number  of  leases  executed  by  Brockerhoff 
and  others,  claiming  the  title,  held  by  the 
defendant  company.  These  are  as  follows: 
One  executed  by  M.  C.  Brockerhoff  to  Moses 

Treanno,  dated  the day  of  June,  1895; 

one  executed  by  said  Brockerhoff  to  Jesse 
Hoeey,  bearing  date  June  1,  1895;  one  exe- 
cuted by  said  Brockerhoff  to  ESlben  and 
Clarke  Gogar,  bearing  date  December  25, 
1897;  another  executed  by  the  West  Branch 
Lumber  Company  to  J.  H.  Spencer,  dated 
May  9,  1900;  another  by  the  West  Branch 
Lumber  Company  to  John  Paulhamus  &  Son, 
dated  January  1,  1900;  another  by  Paul- 
hamus &  Son  to  F.  W.  Carpenter,  dated 
February  15,  1901.  Jesse  Hosey  testified 
that  he  had  moved  into  a  house,  belonging  to 
Chapman,  the  railroad  contractor,  In  1893; 
that  neither  Mrs.  Treanno  nor  Andrew 
Mowery  was  living  there  at  that  time;  and 
that  the  only  person  occupying  any  part  of 
the  200  acre  tract  at  that  time  was  Cariisle 
Gogar,  who  was  running  a  camp  for  men  em- 


ployed by  McLitire,  who  was  engaged  in  the 
Camden  timber  operations.  Hoeey  contin- 
ued  to  reside  there,  and,  on  the  first  day  of 
June,  1895,  entered  into  the  written  contract 
of  lease  with  M.  G.  Brockerhoff,  which  the 
defendant  piit  in  evidence  as  above  stated. 
He  further  stated  that,  before  he  moved  on 
to  the  200  acre  tract,  he  had  resided  on  an- 
other part  of  the  5000-acre  Albright  survey, 
which  induded  said  200-acre  tract,  under 
a  written  contract  of  lease,  entered  into 
with  I.  B.  Gogar,  agent  for  Brockerhoff.  Un- 
der the  lease  on  the  200-acre  tract,  he 
held  an  acre  and  a  half  of  land  under  fence 
for  a  period  of  three  years,  and  the  line  of 
said  tract  ran  through  this  space.  Moses 
Treanno  says  his  wife  was  not  present  when 
he  took  the  written  lease  from  Brockerhoff 
and  knew  nothing  about  it.  Benjamin 
Carpenter  testifies  that  nobody  lived  on  the 
200-acre  tract  until  the  railroad  was  built 
John  Dunlap  testified  that  he  had  been  em- 
ployed by  Brockerhoff  in  August,  1897,  to 
take  care  of  the  land  in  ccmtroversy  and 
adjoining  lands  claimed  by  him;  that  he  put 
no  tenants  on  the  land,  but  that  there  were 
several  living  on  it;  that  he  let  Mr.  Detimore 
have  a  small  piece  of  it,  in  1889,  for  one 
year,  with  the  understanding  that  he  would 
get  a  lease  of  it;  that  there  was  then  no 
person  in  possession  of  the  lot  on  which 
he  put  Detimore  as  a  tenant,  but  that  Mr. 
and  Mrs.  Mowery  had  previously  occupied 
it,  and  that  he  purchased  from  Mrs.  Mowery, 
after  she  had  left  the  land,  her  claim  to  the 
premises  which,  from  what  she  said  to  him 
about  it,  he  considered  a  mere  "squatter's 
claim.**  Detimore  never  lived  on  the  land, 
and,  under  a -verbal  agreement  with  Dunlap 
on  behalf  of  Brockerhoff  he  fenced  up  the 
lot,  cultivated  it  one  year  and  then  rented 
it  to  E.  L.  Taylor.  He  testifies  that  in  1898, 
to  the  best  of  his  recollection,  Mrs.  Treanno 
had  showed  him  a  letter  from  J.  N.  Camden 
which  was  in  substance  as  follows:  "You 
said  in  your  letter  you  are  on  my  land,  ana 
if  yoii  are,  stay  where  you  are."  Dr.  Brock- 
erhoff, President  of  the  West  Branch  Lumber 
Company,  and  son  of  M.  C.  Brockerhoff,  here- 
inbefore mentioned,  testified  that  the  200 
acres  in  controversy  is  part  of  the  Albright 
Survey  and  wholly  within  it;  that  he  and 
those  under  whom  the  defendant  claims  had 
had  possession  of  said  200  acres  since  the 
purchase  thereof  in  1879;  that  no  tenants 
had  occupied  the  land  except  under  leases 
given  by  the  defendant  and  those  under 
whom  It  claimed;  that  there  were  only  three 
pieces  of  the  tract  capable  of  occupation  and 
they  had  had  tenants  on  them;  that  the 
200-acre  tract  is  entirely  surrounded  by  the 
other  Brockerhoff  land,  except  at  one  point 
where  an  acute  angle  thereof  touches  the 
Andrew  Perrlne  75-acre  tract;  that  he  had 
had  personal  charge  of  the  land  since  1895, 
prior  to  which  time  Jordan  Cogar  and  Isaac 
Oogar  had  successively  been  in  charge  of  it  as  a- 
gents ;  that  at  the  time  the  Camdens  took  ti  mber 
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from  It,  189%  he  had  no  knowledge  of  the 
Camden  claim,  nor  of  any  timber  haying 
been  cat  from  the  200-acre  tract;  that  he 
had  had  direct  control  of  the  tenants  on  the 
200^acre  tract  of  land  for  the  last  five  or 
six  years,  and  that  they  were  holding  nnder 
the  leases  hereinbefore  mentioned;  that  he 
knew  nothing  of  the  Camden  claim  nntil 

1896  or  1897;  that  the  landa  were  known  as 
the  Brockerhoff  lands;  that  there  wore  al- 
ways tenants  on  all  parts  of  them,  Jordan 
Cogar  having  ordinarily  had  different  ten- 
ants on  the  tracts,  at  places  which  he  did 
not  specify;  that  Cogar  had  reported  to  him 
and  his  co-owners  that  there  were  tenants 
on  differ^st  parts  of  the  land;  that  he  did 
not  know  who  the  tenants  were  in  1894; 
and  that  he  had  no  personal  knowledge  of 
any  tenants  on  the  land  prior  to  1895.  By 
John  Newlon,  deputy  clerk  of  the  coonty 
court  of  Braxton  county,  the  following  facts, 
concerning  the  taxation  of  the  Albright  sur- 
vey were  disclosed:  "In  the  year  1865,  4,718 
acres  was  assessed  to  Francis  Albright;  de- 
scribed as  lying  on  Elk  river.  For  the  years 
1866  and  1867  the  same  land  was  charged  on 
the  books  to  George  Gregory  as  a  tract  of 
5,000  acres.  From  1868  to  1870,  assessed  to 
Francis  Albright's  heirs  and  George  Gregory. 
From  1871  to  1877  same  tract  of  land  was  as- 
sessed and  charged  on  the  land  books  as 
4,715  acres  charged  to  Henry  Brockerhoff 
and  others.  1878  and  1879  charged  to  Henry 
Brockerhoff  and  others.  From  80  to  82  it 
was  charged  to  M.  C.  Brockerhoff  as  4,713 
acres.  From  1882  to  1885  charged  to  M.  a 
Brockerhoff  as  4,718  acres.  From  1886  to  1897 
to  M.  C.  Brockerhoff  as  4,588  acres.    From 

1897  to  1901  the  West  Branch  Lumber  Com- 
pany, 4,655  acres.  From  1901  to  1908  the 
same.'* 

Instruction  No.  4,  given  at  the  instance  of 
the  plaintiff,  over  the  objection  ct  the  de- 
fendant, is  the  basis  of  one  of  the  prin- 
cipal assignments  of  error.  It  reads  as  fol- 
lows: "The  court  further  instructs  the  Jury 
that  if  they  believe  from  the  evidence  that 
Andrew  Perrine  and  those  claiming  under 
him  had  possession  by  actual  occupancy  of 
the  tract  of  75  acres  of  land;  and  that  the  tract 
of  75  acres  of  land  is  adjoining  the  tract  of  200 
acres  of  land;  and  that  there  was  no  other 
possession  within  the  limits  of  the  200  acres 
of  land;  and  that  the  said  Andrew  Perrine, 
and  those  claiming  under  him,  had  actual, 
continuous,  adversary  possession  of  the  said 
75  acres,  claiming  the  said  200  acres  under 
the  grant  to  Andrew  Perrine  read  in  evi- 
dence in  this  cause;  then  such  possession 
of  Andrew  Perrine  was  actual,  adversary  pos- 
session of  the  tra  ct  of  200  acres  of  land ;  and  If 
the  Jury  believes  that  such  possession  was 
continued  for  a  period  of  15  years  prior  to 
the  first  day  of  April,  1869,  or  for  a  period 
of  10  years  after  that  time  then  such  pos- 
session and  claims  of  title  to  the  land  un- 
der said  grant  made  a  perfect  title  to  the 
said  land  in  the  said  Andrew  Perrine  and 


those  claiming  .under  htm.  And  this  Is  true 
whether  the  land  was  subject  to  grant  by 
the  commonwealth  at  the  time  of  the  patent 
or  not"  In  passing  upon  the  exception  to 
this  instruction  it  is  necessary  to  keep  in 
view  the  nature  of  the  action  and  the  prin- 
ciples Involved  therein.  The  action  of  un- 
lawful entry  and  detainer  differs  in  very 
material  respects  from  that  of  ejectment; 
but  many  rules  and  principles  governing  the 
trial  in  the  latter  action  apply  in  the  trial 
of  the  former.  What  they  are  depends,  in 
some  measure,  upon  the  nature  of  the  evi- 
dence adduced  and  relied  upon.  In  some 
instances,  the  Question  of  title  is  never  in- 
volved. In  others  it  is,  and«  wheo  it  be- 
comes important  in  ascertaining  the  right 
of  possession,  the  only  question*  actually  and 
finally  determined  in  this  class  of  actions, 
its  infiuence  is  potent  and  far  reaching.  A 
mere  trespasser,  having  not  a  shadow  of 
right  to  the  possession,  may  maintain  his  pos- 
session against  everybody  but  the  true  own- 
er or  some  other  person  who  shows  himself 
to  be  entitled  to  the  possession.  Such  own- 
er or  other  person  need  never  to  have  had 
the  actual  possession.  It  sufilces  for  him  to 
show  title  in  himself,  because  title  gives  a 
right  of  entry,  a  right  to  the  possession,  a 
right  against  which  a  mere  trespasser  can 
make  no  defense.  Duff  v.  Good,  24  W.  Va. 
682;  Garrett  v.  Ramsey,  26  W.  Va.  345; 
Blllingsley  v.  Stutier,  52  W.  Ya.  92,  43 
6.  B.  96;  Olhiger  v.  Shepherd,  12  Grat 
262.  Thus,  though  the  question  of  title  is  not 
determined  in  the  action,  it  is  an  impor- 
tant element  in  the  evidence  in  determining 
the  right  of  possession. 

It  is  of  immense  importance  in  another 
class  of  cases,  namely,  where  there  is  actual 
possession  by  both  parties  of  parts  of  a 
tract  or  body  of  land,  covered  by  conflict- 
ing title  papers  such  as  patents  and  deeds, 
as  in  the  case  of  interlocks.  If  the  owner 
of  the  better  title  has  the  actual  possession 
of  any  part  of  the  land  in  controversy,  his 
possession  is  held  to  extend  to  all  the  land 
included  within  the  exterior  boundaries  of 
the  deed  or  patent  under  which  he  claims, 
that  is  not  in  the  actual  possession  of  the 
other  party,  dinger  v.  Shepherd,  12  Grat 
462;  Garrett  v.  Ramsey,  26  W.  Va.  345. 
"The  title  draws  to  it  the  possession  of  the 
land  not  in  the  adverse  possession  of  another. 
Actual  possession  of  a  part  of  a  tract  of  land 
under  a  bona  fide  claim  and  color  of  title  to 
the  whole  tract,  is  possession  of  the  whole,  or 
so  much  thereof  as  is  not  in  the  actual 
adverse  possession  of  others.  This  is  the 
general  rule  in  actions  of  trespass  and  eject- 
ment. And  it  has  been  held  by  this  court 
in  an  action  of  unlawful  entry  and  detainer 
that,  where  a  party  is  in  the  actual  posses- 
sion of  a  part  under  a  bona  fide  claim  and 
color  of  title  to  the  whole,  he  has  a  suffi- 
cient possession  of  the  residue  of  the  tract 
to  entitle  him  to  recover  possession  thereof 
against  a  wrongdoer  who  enters  upon  such 
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reeldnep  and  who  has  not  the  right  of  entry 
thereon.  Bnt  the  owner  of  anch  realdne,  or 
those  authorized  under  him,  may  lawfully 
enter  upon  aach  residue  without  force  and 
hold  the  same.  Moore  v.  Douglass,  14  W. 
Va.TOa"  Duff  ▼.  Good,  24  W.  Va.  682.  This 
applies  the  rule  in  ejectment  cases  to  actions 
of  unlawful  entry  and  detainer.  It  allows 
a  recoyezy  by  a  bona  fide  claimant  haying 
good  title,  or  having  color  of  title,  in  posses- 
sion of  part  of  the  land  he  claims,  against  one 
who  unlawfully,  that  is,  without  right,  enters 
upon  another  part  of  the  same  tract  lying 
beyond  the  enclosure  of  the  owner.  In  other 
words,  the  actual  possession  of  the  claimant, 
occupying  a  part  of  the  land  claimed,  extends 
to  the  whole  of  the  tract  and  legally  covers 
every  part  thereof  not  in  the  actual  posses- 
sion of  some  other  person.  Oarrett  v.  Bam- 
sey,  26  W.  Ya.  d45.  In  Moore  v.  Douglass,  14 
W.  Ya.  708,  782,  the  law  is  summarized 
by  Judge  Haymond  as  follows:  "The  nature 
of  the  possession  to  which  this  summary 
remedy  applies  is  not  confined  to  a  pos- 
session by  actual  occupancy  or  enclos- 
ure; it  applies  to  any  possession  which  is 
sufficient  to  sustain  an  action  of  trespass. 
Title  draws  after  it  possession  of  property 
not  in  the  adverse  possession  of  another. 
Actual  possession  of  a  part  of  a  tract  of  land, 
under  a  bona  fide  claim  and  color  of  title  as 
to  the  whole,  is  possession  of  the  whole,  or 
so  much  thereof  as  is  not  in  the  actual  pos- 
session' of  others.  This  is  the  general 
principle,  and  it  applies  to  the  remedy  in 
question." 

Title  may  be  acquired  by  grant  or  by 
adversary  possession.  The  latter  is  a  pre- 
scriptive title  or  right,  presupposing  a  valid 
grant,  and  deriving  its  strength  and  virtue 
from  the  statute  of  limitations,  barring  the 
remedy.  In  order  to  acquire  such  a  title,  it  is 
not  necessary  to  have  the  whole  of  the  tract  of 
land  actually  enclosed  or  In  actual  occupa- 
tion. It  suffices  that  some  part  of  it  be  in 
actual,  open,  exclusive,  and  continuous  pos- 
session under  color  of  title.  If  the  entry 
or  possession  be  under  color  of  title,  such  as 
a  deed  or  a  patent  defining  the  boundaries 
of  the  tract,  a  part  of  which  is  so  actually 
occupied,  such  actual  possession  extends  to 
the  exterior  bounds  of  the  tract  as  defined 
by  the  deed  or  other  instrument  under  which 
possession  is  taken.  Since  title  to  the  whole 
tract  may  be  thus  acquired  by  holding  pos- 
session of  a  part  only,  the  actual  possession 
must  be  deemed  to  extend  to  the  whole  tract 
during  the  entire  period  required  for  the 
ripening  of  the  possession  into  a  perfect  title. 
Therefore,  for  the  purpose  of  determining 
the  right  of  possession,  in  a  summary 
proceeding  such  as  this,  as  well  as  in  an 
action  of  ejectment,  such  possession  must 
extend  to  the  limits  of  the  entire  boundary. 
Nothing  can  disturb  this  possession,  or  work 
an  ouster  of  the  holder  thereof,  but  an  actual 
entry  by  some  other  person  upon  some  part 
of  the  tract    Thus,  in  the  case  of  an  inter- 


lock, if  the  owner  of  the  elder  title  be  in  the 
actual  possession  of  a  part  of  the  land  cover- 
ed by  his  patent,  but  outside  of  the  inter- 
lock, and  the  holder  of  the  Junior  patent  be  in 
possession  of  a  part  of  the  land  covered  by 
his  patent,  but  outside  of  the  interlock,  the 
actual  possession  of  the  holder  of  the  better 
title  is  deemed  to  extend  to  and  cover  every 
part  of  the  interlock.  Strict  adherence  to 
this  common  law  rule  would  limit  the  adverse 
possession  of  the  junior  patentee  within  the 
interlock  to  his  enclosure  or  the  land  actual- 
ly, occupied,  his  pedis  possessio.  As  this 
would  work  great  hardship  and  injustice,  the 
courts  have  so  far  modified  it  as  to  make  the 
actual  possession  of  the  junior  patentee  with- 
in the  interlock  extend  to  thb  whole  thereof, 
provided  the  senior  patentee  has  not  also  a 
pedis  possessio  within  it.  See  Garrett  v. 
Ramsey.  26  W.  Ya.  845,  375,  opinion  of  Judge 
Snyder.  Hence,  if  the  claimant  under  the  Jun- 
ior patent  is  in  the  actual  possession  of  some 
part  of  the  interlock,  his  possession  is  deem- 
ed to  extend  to  every  part  thereof.  If,  on 
the  contrary,  the  claimant  under  the  older 
patent  is  in  possession  of  another  part  there- 
of, then  the  possession  of  the  former  extends 
to  all  the  land  in  the  interlock  not  in  the 
actual  possession  of  the  other  party.  If, 
in  any  one  of  the  instances  just  stated,  the 
relation  of  the  parties  to  one  another  and  to 
the  land  be  maintained  for  a  period  of  10 
years,  their  respective  titles  will  be  determin- 
ed and  fixed  by  their  possessory  holdings, 
independently  of  the  rights  which  their  title 
papers  appear  to  vest  in  them. 

In  ejectment  law,  however,  a  possession 
for  less  than  10  years  is  utterly  worthless 
and  unavailing  as  a  basis  of  recovery.  It 
must  go  down  before  a  good  paper  title. 
But,  if  it  has  continued  for  10  years,  it  will 
prevail  over  a  perfect  paper  title;  and, 
though  it  be  for  a  period  less  than  10  years, 
the  land  cannot  be  recovered  against  it,  in 
ejectment,  unless  the  plaintiff  shows  title 
in  himself.  That  the  occupant  is  a  mere 
trespasser  on  the  lands  of  another  person 
does  the  plaintiff  no  good,  unless  he  is  such 
other  person.  Mere  color  of  title,  without 
10  years  possession  under  it,  is  worthless  to 
the  plaintiff  in  ejectment,  however  long  he 
may  have  been  in  possession,  short  of  said 
period.  By  parity  of  reasoning,  certain 
similar  conclusions  are  attained  in  the  law 
governing  the  action  of  unlawful  entry  and 
detainer.  In  this  law,  the  period  of  limita- 
tion is  three  years.  A  wrongful  possession 
for  a  period  of  less  than  three  years,  is, 
therefore,  worthless  to  the  defendant, 
whether  he  holds  under  color  of  title  or  with- 
out a  shadow  of  title,  if  the  plaintiff  show 
good  title  in  himself.  But  his  actual  pos- 
session, no  matter  how  taken,  will  avail  him 
as  a  good  defense  against  all  persons  who  are 
unable  to  show  title  or  a  right  of  entry.  No 
person,  demanding  possession  of  him,  under  a 
mere  color  of  title,  can  recover  from  him.  If 
he  holds,  not  under  color  of  title,  but  under 
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a  mere  claim  of  title,  there  being  no  written 
instmment  defining  the  limits  of  bis  claim, 
his  right  of  possession  is  limited  to  the  pedis 
possessio,  his  actual  enclosure.  Bnt  If  he 
holds  under  color  of  title,  it  extends  to  the 
boundaries  therein  defined.  And,  in  either 
event,  if  he  has  had  such  possession  for  a 
period  of  three  years,  it  Is  a  good  defense 
against  the  world  In  an  action  of  unlawful 
entry  and  detainer.  The  statute  does  not 
allow  a  recovery  of  the  possession  from  a 
defendant  who  has  been  in  possession  for  that 
period  of  time,  although  the  plaintiff  has  a 
perfect  paper  title  to  the  property.  He  may 
recover,  but  not  In  such  action.  He  must 
resort  to  his  action  of  ejectment  BilUngsIey 
V.  Stutler,  52  W.  Va.  92.  43  S.  B.  96. 

In  applying  these  principles,  It  is  to  be 
observed  that  the  defendant  relies  upon  a 
patent  issued  in  the  year  1786,  covering 
all  the  land  in  controversy,  as  well  as  a 
number  of  deeds  purporting  to  give  title  to 
the  same  land.  These  seem  to  vest  a  per^ 
feet  paper  title  in  the  defendant,  and  such 
title,  without  actual  possession,  puts  every 
foot  of  land  within  the  boundaries  fixed  by 
the  paper  title  constructively  In  the  posses- 
sion of  the  owner.  This,  possession  can- 
not be  broken  except  by  the  actual  posses- 
sion of  some  other  person  within  those 
bounds.  The  200-acre  tract  is  not  an  in- 
terlock nor  lap  made  by  a  junior  patent, 
covering  It  and  other  lands  beyond  the 
limits  of  the  Young  survey.  It  lies  wholly 
within  It  If  it  were  such  a  conflicting 
patent  and  a  claimant  thereunder  held 
possession  under  it  of  some  part  of  the 
land  included  within  it,  but  outside  and  be- 
yond the  limit  of  the  Toung  survey,  such 
possession  would  not  break  the  possession 
under  the  Young  patent.  It  requires  actu- 
al, hostile,  possession  within  the  Young 
patent  to  do  that  But  If  there  were  posses- 
sion, within  the  Young  survey,  of  some 
part  of  the  land  covered  by  thfe  Perrlne 
patent  of  1855,  then  such  possession  would 
be  regarded  as  extending  to  the  limits  of 
said  200-acre  patent,  provided  some  part 
of  it  were  not  In  the  actual  occupation  of 
the  owner  of  the  elder  title.  In  that  case, 
possession,  within  the  Interlock,  under  the 
junior  title,  would  be  limited  to  the  land 
actually  occupied.  It  Is  not  pretended  that 
the  possession  of  the  adjoining  75-acre 
tract  by  Andrew  Perrlne  could.  In  any 
way,  affect  said  200-acre  tract,  until  after 
he  had  obtained  the  patent  for  It  in  1855. 
At  that  time,  the  holder  of  the  Young 
patent  for  anything  that  appears  In  this 
record,  had  valid  title  to  all  the  land  lying 
within  the  boundaries  thereby  defined. 
Such  title  drew  to  It  the  right  of  possession, 
and  the  owner  thereof  had  constructive 
possession  of  the  whole  of  said  tract  In- 
cluding the  200  acres.  Nothing  short  of  an 
actual  entry  upon,  and  taking  possession 
of,  some  part  of  that  land  could  destroy 
that  possession  or  work  a  disseisin  of  the 


owner  of  the  land  to  which  It  extended. 
By  obtaining  a  patent  for  a  part  thereof, 
Perrlne  did  not  act  upon  the  land,  to<A 
possession  of  no  part  of  it,  did  notfaln^r  on 
it  which  gave  any  notice  whatever  of  an 
adverse  claim.  To  work  a  disseisin  or 
ouster,  it  Is  not  enough  to  set  up  a  mere 
claim  by  obtaining  a  deed  or  patent  or 
otherwise.  It  requires  an  adverse  holding, 
actual  occupation  of  the  land,  and  such  as 
is  calculated  to  give  notice.  Perrlne's  con- 
tinuous occupancy  of  the  75  acres,  after 
obtaining  the  pateut  for  the  ccmtlguous  200- 
acre  tract,  did  not  give  any  notice.  If 
possession  of  the  latter  tract  at  all.  It  was  si- 
lent, calm  possession,  not  in  any  way  apparent 
His  recorded  muniment  of  title.  If  recorded, 
was  notice  only  of  the  holding  of  paper 
title,  or  color  of  title,  not  of  possession. 

The  court  below,  In  giving  the  instruc- 
tion complained  of,  assumed  that  the  case 
of  Overton's  Heirs  v.  Davlsson,  1  Grat 
211,  42  Am.  Dec.  544,  justified  its  action. 
That  case  does  say :  "Upon  the  question  of 
adversary  x>ossession,  it  is  immaterial 
whether  the  land  in  controversy  is  em- 
braced by  one  or  several  coterminous 
grants  of  the  older,  or  younger  patentee;  in 
either  case,  the  land  granted  to  the  same 
person*  by  several  patents  is  to  be  regard- 
ed as  forming  one  entire  tract"  The 
principle  was  applied  by  this  court  in 
State  Y.  Harman,  50  S.  E.  828,  but  it  is  to 
be  observed  that  neither  of  those  cases 
presents  the  same  state  of  facts  that  ap- 
pears in  this  case.  There  was  an  actual 
possession,  under  the  junior  title,  witliin 
the  boundaries  of  the  senior  title.  Close  at- 
tention to  the  terms  in  which  the  prop- 
osition Is  stated,  and  its  logical  connection 
with  other  principles  enunciated  in  the  de- 
cision, makes  it  manifest  that  in  the  case 
of  an  interlock,  the  claimant  must  put  his 
foot  on  some  part  of  the  land  in  controversy, 
and  that  It  is  not  enough  to  make  his 
actual  enclosure  or  perform  other  acts  of 
dominion,  on  land  claimed  by  him  outside 
of  the  interlock.  The  rule  applies  '*upon 
the  question  of  adversary  possession."  Sodi 
possession  never  occurs  until  there  is  a 
disseisin  or  ouster  of  the  owner.  To  effect 
that  an  actual,  not  merely  a  legal  or  con- 
structive, entry  must  be  made  within  the 
bounds  of  the  title  to  which  adverse  pos- 
session Is  asserted,  and  the  possession  re- 
lied upon  must  be  there  only,  or  there  as 
well  as  on  other  portions  of  the  junior 
grant  lying  outside  of  the  interlock.  In 
other  words,  possession  of  part  is  not  pos- 
session of  the  whole,  if  the  junior  gnnt 
conflicts  with  the  senior,  unless  the  actual 
possession  itself  Is  within  the  Interlock, 
as  shown  by  improvements,  or  other  suf- 
ficient acts  of  dominion  done  on  the  inter- 
lock. See  points  4,  8^  and  9  of  syllabus  in 
Overton's  Heirs  v.  Davlsson.  The  prop- 
osition is  plainly  stated  in  Taylor's  Dev- 
isees  T.   Bumsides.    1   Grat    166^   196,   by 
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Judge  Baldwin,  as  follows:  *The  question 
whether  the  possession  of  a  party  be  actual, 
often  arises,  upon  conflicting  titles,  under 
the  operation  of  the  rule,  that  possession  of 
part  Is  possession  of  the  whole.  Where  the 
abuttals  of  the  conflicting  titles  are  the 
same  throughout,  the  question  is  of  easy 
solution  upon  the  principles  already  stated; 
but  it  Is  sometimes  attended  with  dlfflculty 
where  the  abuttals  are  different  in  the 
whole  or  In  part  There  the  limits  of  the 
one  title  are  either  embraced  In  the  broad- 
er limits  of  the  other;  or  the  limits  of  the 
two  conflict  and  cause  an  Interlock.  Take, 
for  example,  the  case  of  two  patents  thus 
Interfering.  If  the  junior  patentee  settles 
within  the  boundaries  of  his  grant,  but 
outside  those  of  the  older  patent,  in  such 
case,  I  thinly  he  gains  thereby  no  actual 
I>ossesslon  of  the  land  In  controversy,  wheth- 
er the  possession  of  the  older  patentee  be 
actual,  or  constructiye  only.  For  though 
where  there  is  no  controversy,  the  rule  that 
possession  of  part  Is  possession  of  the 
whole.  Is  to  be  taken  In  reference  to  the 
entire  tract;  yet  where  there  Is  a  conflict 
of  titles,  it  Is  to  be  taken  In  reference  to 
such  conflict  And  without  actual  posses- 
sion of  some  part  of  the  land  in  con- 
troversy, the  Junior  patentee  can  gain  no 
possession  of  the  subject  against  the  better 
right  of  the  older  patentee.  This,  I  con- 
sider perfectly  Just  and  reasonable;  for 
otherwise  the  lawful  owner  might  be  dis- 
seised not  only  without  his  knowledge,  but 
without  the  means  of  acquiring  it"  In 
Sulphur  Mines  Oo.  v.  Thompson,  93  Ya.  821, 
25  S.  E.  232,  the  proposition  Is  declared 
to  be  settled  law.  In  Overton's  Heirs 
V.  Davlsson  and  other  cases  In  which  the 
contiguous  tract  rule  has  been  applied,  the 
possession  was  adverse,  hostile,  within  the 
bounds  of  the  elder  patent  To  show  that 
Judge  Baldwin,  In  delivering  the  opinion 
in  Overton's  Heirs  v.  Davlsson,  did  not 
mean  to  express  any  views  inconsistent 
with  what  has  been  hereinbefore  asserted, 
as  to  the  necessity  of  actual  possession,  to 
work  a  disseisin  or  ouster  of  an  elder  patent- 
ee, or  In  other  words,  to  destroy  his  con- 
structive possession,  the  following  Is  quoted 
from  his  opinion  In  that  case:  '*The  court 
is  further  of  opinion  that  where  lands  have 
been  granted  by  the  commonwealth  to  dif- 
ferent persops,  by  conflicting  patents,  the 
Junior  patentee  cannot,  under  any  circum- 
stances, disseise  or  oust  the  older  patentee 
from,  or  acquire  an  adversary  possession  of, 
the  land  in  controversy,  but  by  the  actual 
occupation  of  some  part  thereof,  by  acts  of 
ownership  equivalant  to  such  actual  occu- 
pation; and  that  while  such  patented  lands 
remain  completely  in  a  state  of  nature,  they 
are  not  susceptible  of  a  disseisin  or  ouster 
of,  or  adversary  possession  against,  the  old- 
er patentee,  unless  by  acts  of  ownership 
effecting  a  change  In  their  condition." 
Nothing   in   any  decision   warrants   a   de- 


parture from  this  principle.  On  the  con- 
trary, it  has  been  uniformly  recognized  and 
enforced.  Turpln  v.  Saunders.  32  Grat  27; 
Koiner  v.  Rankin's  Heirs,  11  Grat  420; 
Kincheloe  v.  Tracewells,  11  Grat  587; 
Taylor's  Devisees  v.  Bumsldes,  1  Grat  165; 
Cline*s  Heirs  v.  Catron,  22  Grat  392;  Ilsley 
V.  Wilson,  42  W.  Va.  757,  26  S.  B.  551; 
Garrett  v.  Ramsey,  26  W.  Va.  345;  Con- 
grove  V.  Burdett,  28  W.  Va.  220.  This  is 
radically  inconsistent  with  the  other  prop- 
osition in  Overton's  Heirs  v.  Davlsson, 
as  Interpreted  by  the  attorney  for  the  de- 
fendant in  error.  The  rule  was  applied  in 
Rich  V.  Braxton,  158  U.  S.  375,  15  Sup.  Ot 
1006,  39  li.  Ed.  1022;  Simmons  Creek  Coal 
Co.  V.  Doran,  142  U.  S.  417.  12  Sup.  Ct  239, 
35  L.  Ed.  1063,  and  Ewlng  v.  Burnet,  11 
Pet  41,  9  L.  Ed.  624,  but  in  those  cases, 
the  possession  relied  upon  was  within  the 
boundaries  of  the  land  actually  in  con- 
troversy. In  Harman  v.  Ratliff,  93  Va.  249, 
24  S.  B.  1023,  the  Virginia  Supreme  Court 
of  Appeals  made  a  distinction  between 
Overton  v.  Davlsson  and  such  a  case  as  is 
presented  by  this  record.  Point  2  of  the 
syllabus  says:  "Where  the  state  has,  by 
conflicting  patents,  granted  uncleared  lands, 
which  adjoin  the  home  tract  of  the  Junior 
patentee,  the  possession  by  the  Junior  patent- 
ee, of  his  home  tract,  claiming  possession 
of  the  land  granted  by  the  conflicting  pat- 
ents. Is  not  extended  to  the  lands  thus 
granted  so  as  to  give  him  adverse  posses- 
sion as  against  the  senior  patentee."  Our 
conclusion,  from  the  foregoing  examination 
of  the  question  and  review  of  the  authorities 
bearing  upon  It,  is  that  the  court  erred  in 
giving  said  instruction  No.  4. 

To  break  the  force  of  the  evidence  for  the 
defendant  as  to  Its  possession  by  tenants 
under  lease,  the  court  at  the  Instance  of  the 
plaintiff,  gave  the  following  Instruction: 
**The  court  further  Instructs  the  Jury  that 
possession  by  tenants  under  a  writing  limit- 
ing the  tenants  to  any  particular  part  of  a 
tract  of  land,  limits  the  possession  to  that 
particular  part  and  does  not  constitute  pos- 
session of  any  land  outside  of  the  limit  of 
the  contract  under  which  the  tenant  holds, 
and  this  is  true  even  if  the  contract  does 
provide  that  the  tenant  endeavor  to  prevent 
trespass  to  other  parts  of  the  land."  The 
leases  were  all  very  similar  and  gave  to  the 
lessees,  respectively,  the  use  of  the  land  which 
was  then  in  their  possession,  and  contained 
an  express  stipulation  that  they  were  to 
have  the  use  of  only  those  parts  of  the 
land  as  then  under  fence  and  In  their  actual 
occupancy.  By  them,  the  tenants  were  bound 
neither  to  cause  nor  permit  any  waste  by  the 
cutting  or  removal  of  the  timber  or  otherwise, 
and  to  promptly  notify  the  lessor  of  any 
acts  of  trespass  upon  any  of  the  land.  No 
authority  is  produced  for  the  proposition 
stated  in  the  instruction,  and  It  seems  to  be 
contrary  to  reason  as  well  as  legal  principle. 
What  a  man  may  do  himself*  in  the  matter 
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of  taking  and  holding  possession  of  real 
estate,  he  may  do  by  another.  As  herein- 
before shown,  actual  possession  of  any  part 
of  the  land  is  possession  of  the  whole  thereof. 
This  results  from  natural  limitations  upon 
the  power  of  occupation.  No  man  can  be 
in  the  actual  physical  occupation  of  all  his 
lanas  at  one  time,  unless  he  has  them  all 
under  fence  or  In  cultivation,  a  thing  very 
unusual  in  this  country  of  vast  areas  of  land 
far  exceeding  the  requirements  of  actual 
occupation  and  cultivation.  In  that  respect 
our  lands  are  out  of  proportion  to  our  popu- 
lation. Possession  by  one's  tenant  Is  his 
own  possession.  State  v.  Harmon  (W.  Va) 
50  S.  E.  828,  holds  that  the  possession  of 
a  vendee  under  an  executory  contract  of  sale 
of  a  tract  of  land  is  the  possession  of  a 
vendee  and  extends  to  the  whole  of  the  tract 
from  which  the  part  was  sold.  It  seems 
to  me  that  a  tenancy  of  a  part  of  a  large 
tract  is  a  much  stronger  case.  The  limita- 
tion of  the  lease  to  a  specific  part  of  the 
tract  does  not  prevent  the  possession  under 
the  lease  from  being  possession  on  behalf  of 
the  lessor,  under  the  title  of  the  lessor,  nor 
of  a  part  of  the  tract  of  land  claimed  under 
that  title.  It  is  an  open,  notorious,  and 
exclusive  act  of  dominion  on  the  part  of  the 
lessor,  as  much  so  as  if  he  were  himself 
the  occupant  thereof.  We,  therefore,  con- 
clude that  the  court  erred  In  giving  said 
instructioh  No.  6. 

The  contention  that  these  are  harmless 
errors  for  which  the  judgment  should  not 
be  reversed  is  not  well  founded.  There  is 
evidence  of  possession  by  the  defendant 
Its  sufficiency  to  sustain  a  verdict  for  the 
defendant,  had  one  been  rendered,  is  a  mat- 
ter with  which  the  court  cannot  deal  in  the 
present  status  of  the  case.  It  is  for  the 
Jury  first,  unless,  by  some  proper  action,  the 
question  Is  brought  before  the  court  State 
V.  Clllford  (decided  at  the  present  term)  52 
8.  B.  981.  If  the  plaintiff  had  tenants  who 
sold  out  or  attempted  to  attorn  to  the  de- 
fendant, there  is  evidence  of  other  tenancies 
of  the  defendant  free  from  such  taint 

The  remaining  assignment  of  error  is  predi- 
cated upon  the  action  of  the  court  in  refusing 
to  allow  the  introduction  of  a  contract  exe- 
cuted by  Margaret  G.  Brockerhoff  and  the 
West  Virginia  &  Pittsburg  Railroad  Com- 
pany, purporting  to  grant  and  convey  to  said 
railroad  company  a  right  of  way  60  feet 
wide  through  her  lands  on  Elk  river  and 
Laurel  creek  in  Braxton  and  Webster  coun- 
ties. This  contract  was  offered  for  the  pur- 
pose of  proving  that  the  railroad  company 
had  taken  possession  of  the  strip  of  land 
granted  as  aforesaid,  constructed  its  road 
thereon  and  was,  at  the  time  of  the  institu- 
tion of  this  action,  and  had  been  for  a  long 
time  prior  thereto,  in  possession  of  said 
strip  of  land ;  and  It  is  urged  that  the  court 
should  have  permitted  it  to  go  in  to  prevent 
a  recovery  by  the  plaintiff  of  the  jwssession 
of  said  right  of  way.    The  usual  method  by 


which  a  defendant  relieves  himself  of  the 
necessity  of  defending  as  to  a  tract  of  land 
which  he  does  not  hold,  is  disclaimer.  This 
was  not  done,  but  as  the  defendant  was  not 
in  possession  of  the  railroad  right  of  way, 
and  the  railroad  company  was  not  a  party  tx> 
the  action,  how  either  the  defendant  or  the 
railroad  company  can  be  prejudiced  or  in- 
jured by  a  Judgment  covering  such  right  of 
way  is  not  perceived.  It  takes  from  the  de- 
fendant nothing  that  it  owns  or  claims.  As 
to  the  railroad  company,  it  is  a  Judgment  ac- 
quired without  citation  or  hearing,  and  is, 
for  that  reason,  null  and  void.  Therefore, 
there  was  no  duty  resting  upon  the  defend- 
ant to  ward  off,  by  the  introduction  of  this 
contract,  a  harmless  Judgment 

For  the  errors  hereinbefore  noted,  the 
Judgment  must  be  reversed,  the  verdict  set 
aside,  and  the  case  remanded  for  a  new  trial. 


m  W.  Va.  SSI) 
STATE  V.  MAYO. 

(Supretne  Court  of  Appeals  of  West  Vlrrinta. 
April  10,  190a) 

Intoxicating   Liquobs— Iixeoai.   fiUxs— In- 
dictment. 

In  an  indictment  under  sections  16,  17, 
c.  32,  Code  1809,  for  selling  intoxicating  drinks 
to  a  minor.  It  is  not  sufficient  to  charge  that 
the  sale  was  made  by  a  certain-named  person 
for  the  defendant  The  indictment  should 
charge  that  tlie  sale  was  made  by  the  defend- 
ant 
(Syllabus  by  the  Court) 
Brannon,  J.,  dissenting. 

Error  to  Circuit  Court,  Randolph  Oonntf, 
Lem  Mayo  for  M.  Stalnaker  was  convict- 
ed of  illegal  sale  of  liquors,  and  brings  error. 
Reversed.  Motion  to  quash  indictment  sus- 
tained, and  indictment  dismissed. 

Jared  L.  Wamsley,  for  plaintiff  in  error. 
O.  W.  May,  Atty.  Gen.,  and  Frank  Ldvely,  for 
the  State. 

SANDBRS,  J.  This  Is  a  writ  of  error  to  a 
Judgment  of  fhe  circuit  court  of  Randolph 
county,  convicting  the  defendant,  M.  Stalnak- 
er, of  a  misdemeanor.  The  defendant  ap- 
peared and  moved  to  quash  the  Indictment 
against  her,  which  motion  was  overruled,  and 
which  is  assigned  as  error.  The  indictment 
is  in  the  following  form :  "The  grand  Jurors 
of  the  state  of  West  Virginia,  in  and  for  the 
body  of  the  said  county  of  Randolph,  and 
now  attending  the  said  court,  upon  their 
oaths  present  that  Lem  Mayo  for  M.  Stalnak- 
er on  the  —  day  of  January,  1901,  within 
one  year  next  preceding  the  finding  of  this 
indictment,  In  the  county  aforesaid,  she,  the 
said  M.  Stalnaker,  having  then  and  there  a 
state  license  to  sell  sprituous  liquors,  wine, 
porter,  ale,  beer,  and  other  Intoxicating  drinks, 
he  the  said  Lem  Mayo  did  at  M.  Stal- 
naket*s  place  of  business  and  on  premises  un- 
der her  control,  in  the  town  of  South  Elklns, 
In  said  county,  then  and  there  unlawfully, 
and  in  violation  of  the  conditions  of  M.  Stal- 


S.O-) 


MARSHALL  v.  COLUMBIA  4  B.  C.  ELECTRIC  ST.  RY.  CO. 


417 


Baker's  license  bond,  sell  and  give  away  to 
one  Charlie  Stainaker,  a  minor,  intoxicating 
drink,  and  he,  the  said  Lem  Mayo,  then  and 
there  knowing  and  having  reason  to  believe 
that  the  said  Charlie  Stalnaker  was  then  and 
there  a  minor  under  21  years  of  age,  against 
the  peace  and  dignity  of  the  state." 

Should  the  court  have  sustained  the  motion 
to  quash  the  Indictment?  By  section  16  of 
chapter  32  of  the  Code  it  is  provided  that  if 
any  person  having  a  state  license  to  sell 
spirituous  liquors  shall  sell  or  give  away  any 
such  liquors  or  drinks  to  a  minor,  he  shall  be 
guilty  of  a  misdemeanor,  and  section  17  of  the 
same  chapter  says :  "A  sale  of  any  such  liq- 
uors or  drink  by  one  person  for  another  shall, 
in  any  prosecution  for  such  sale,  be  taken  and 
deemed  as  a  sale  by  both,  and  both  may  be 
Indicted  and  fined  therefor,  either  jointly  or 
separately.*'  By  this  section  it  is  made  im- 
material whether  the  sale  is  by  the  person 
having  the  license,  or  by  some  one  acting 
for  such  person — still  the  person  having  the 
license  would  be  liable.  Therefore,  if  the 
defendant  had  a  state  license,  as  charged  in 
the  indictment,  to  sell  spirituous  liquors,  and 
Lem  Mayo,  acting  as  her  agent,  made  the 
sale  to  a  minor,  when  at  the  time  he  had 
reason  to  believe  such  person  to  be  a  minor, 
the  defendant  would  be  liable,  but  there 
should  be  a  charge  in  the  indictment  that  the 
sale  was  made  by  her.  There  is  no  charge 
in  the  indictment  against  the  defendant 
She  is  not  accused  of  any  offense.  The  in* 
dictment  charges  that  the  sale  was  made  by 
Lem  Mayo  for  the  defendant.  This  does  not 
constitute  a  charge  against  her.  If  the  al- 
legations of  the  indictment  be  true,  an  in- 
dictment could  be  found  against  her,  charg- 
ing^ her  with  making  the  sale,  and  if,  upon 
the  proof,  it  were  shown  that  the  sale  was 
made  for  her,  she  could  be  found  guilty,  yet 
there  must  be  a  specific  and  direct  charge 
against  her.  It  will  not  do  to  simply  charge 
the  agent  with  making  the  sale  for  her.  To 
hold  such  an  indictment  good  as  to  the  de- 
fendant, would  be  a  plain  violation  of  crimi- 
nal pleading. 

The  court  erred  in  refusing  to  quash  the 
Indictment  as  to  M.  Stalnaker.  We  reverse 
the  Judgment,  sustain  the  motion  to  quash 
as  to  M.  Stalnaker,  dismiss  the  indictment 
as  to  her,  and  discharge  her  from  further 
prosecution  thereunder. 

BRANNON,  J.  (dissenting).  I  am  not  will- 
ing to  quash  the  Indictment  It  says  that 
"Lem  Mayo  for  M.  Stalnaker"  sold  to  a  mi- 
nor. If  those  quoted  words  are  true  both 
defendants  are  guilty,  by  the  very  letter  of 
the  statute.  If  one  for  another  sell  or  give 
a  minor  liquor  both  are  guilty.  It  is  general- 
ly enough  to  charge  an  offense  in  the  words 
of  the  statute.  I  had  some  question  whether 
the  indictment  ought  not  amplify  the  words 
of  the  statute  by  saying  to  the  effect  that 
Mayo  as  agent  of  Stalnaker,  and  by  her  di- 
53  S.B.— 27 


rection  and  procurement,  gave  the  liquor  to 
the  minor;  but  that  little  word  "for"  would 
compel  the  state  to  prove  such  agency  to 
convict  Mayo,  and  therefore  I  do  not  think 
such  enlargement  on  the  words  of  the  statute 
necessary;  not  necessary  for  notice,  nor  as 
descriptive  of  the  offense.  If  Mayo  for  Stal- 
naker gave  the  liquor,  both  are  guilty  by  the 
words  of  the  statute.  What  more  does  the 
Indictment  need?  It  is  an  indictment  against 
both. 


C7S  a  C.  241) 
BIARSHALL  v.  COLUMBIA  &  E.  C.  ELEC- 
TRIC ST.  RY.  CO.  et  al. 

(Supreme  Court  of  South  Carolina.    Feb.  17, 
1906.) 

1.  EVIDKROB— DBGLAJtATIOlfS— COBPORATB   Of- 

FICEB. 

In  an  action  against  a  corporation  to  per- 
petually enjoin  the  use  of  a  certain  easement 
for  private  purposes,  admission  of  declarations 
of  the  president  of  the  corporation  on  the  pur- 
chase of  a  lot  as  to  an  adjoining  easement  ia 
not  error. 

2.  Same— Pabol  Evidence. 

Evidence  as  to  the  purpose  for  which  cer- 
tain land  was  intended  as  showing  defendant's 
construction  of  the  contract  was  not  inadmissi- 
ble as  parol  evidence  contradicting  the  termi 
of  the  deed. 

3.  COBPOBATIONS— DBCLABATIORB  OT  PBESI- 
DBN7. 

Representations  of  the  president  of  a  cor- 
poration, who  was  much  referred  to  by  all 
the  stockholders  in  the  management  of  its 
business,  and  more  particularly  in  the  sale  of 
lots,  were  binding  on  the  company. 

[Ed.  Note. — For  cases  in  point  see  vol.  12, 
Cent  Dig.  Corporations,  |  1688.J 

4.  Yen  DOB  and  Pubchaseb— Sale  ot  Lot— 
Repbessntations. 

On  a  map  of  a  town  site  a  park  was  lo- 
cated, and  the  company  owning  the  property 
represented  to  the  purchaser  that  it  would  be 
kept  open,  and  thereby  induced  the  purchase 
of  the  lot  Beld,  that  such  representation  was 
binding  on  the  company,  though  the  map  was 
not  accepted  or  adopted  by  the  corporation. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  Gary,  Judge. 

Action  by  Julia  C.  Marshall  against  the 
Columbia  &  Eau  Claire  Electric  Street  Rail- 
way Company  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal    Affirmed. 

The  circuit  decree  is  as  follows : 
''This  case  was  heard  by  me  at  the  sum- 
mer term  of  common  pleas  for  Richland 
county  in  1905,  on  tlie  pleadings  and  on  evi- 
dence taken  by  the  master  for  Richland 
county  under  an  order  for  that  purpose,  and, 
after  hearing  argument  of  counsel,  I  find  the 
following  facts  : 

"That  during  the  year  1897  the  defendant  the 
Columbia  &  Eau  Claire  Electric  Street  Railway 
Company,  being  the  owner  of  a  tract  of  land 
containing  about  191  acres  near  the  city  of 
Columbia,  had  a  plat  thereof  made  for  the 
purpose  of  laying  out  a  town  to  be  known  as 
Eau  Claire,  as  shown  and  delineated  by  the 
plat  in  evidence  as  Exhibit  A,  made  by  Niem- 
see  &   La  Motte,   civil  engineers.    That  on 
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Baid  plat  of  said  Niernsee  &  La  Motte,  ciyil 
engineers,  there  was  a  'Circle'  bounded  as 
follows:  north  by  lands  of  Ck)lumbla  &  Eau 
Claire  Electric  Street  Railway  Company,  and 
lands  hereinafter  described  of  Mrs.  Julia  O. 
Marshall  and  Columbia  &  Eau  Claire  Elec- 
tric Street  Railway  Company  and  N.  P.  Book- 
er, south  by  lands  of  A.  O.  La  Motte  and  Co- 
lumbia &  Eau  Claire  Electric  Street  Railway 
Company  and  Mrs.  Agnes  W.  Tompkins, 
and  west  by  lands  of  Columbia  &  Eau  Claire 
Electric  Street  Railway  Company ;  the  same 
being  a  part  of  and  lying  around  the  inter- 
section of  Fifth  avenue  and  Second  streets 
on  said  map,  in  the  said  town  of  Eau  Claire, 
in  the  said  county  and  state.  That  on  the 
30th  day  of  December,  1897,  the  plaintiff 
herein,  Mrs.  Julia  C.  Marshall,  purchased 
from  the  defendant  the  Columbia  &  Eau 
Claire  Electric  Street  Railway  Company, 
the  three  parcels  of  land  described  in  the  com- 
plaint, situate  in  what  is  known  as  the  town 
of  Eau  Claire,  in  the  said  county  and  state, 
and  received  from  the  said  defendant  the 
Columbia  &  Eau  Claire  Electric  Street  Rail- 
way Company  a  deed  to  the  said  premises, 
a  copy  of  which  is  set  out  in  the  complaint 
herein.  The  following  is  a  description  of  the 
lots  so  sold  and  conveyed  by  the  said  defend- 
ant the  Columbia  &  Eau  Claire  Electric 
Street  Railway  Company  to  the  said  Mrs. 
Marshall:  (1)  All  that  lot  of  land  contain- 
ing two  25-100  acres,  more  or  less,  situ- 
ate in  the  county  of  Richland  and  state  of 
South  Carolina,  and  being  a  subdivision  of 
the  said  company's  tract  of  land,  contain- 
ing one  hundred  and  nlnty-one  (191)  acres, 
lying  about  two  miles  from  Columbia,  on  the 
west  side  of  the  Wlnnsboro  road,  and  being 
bounded  as  follows:  north  by  Sixth  avenue, 
measuring  along  same  two  hundred  and 
eighty-nine  feet  and  six  inches  (289*  6")  from 
the  comer  of  the  intersection  of  Second 
street  and  Sixth  avenue ;  east  by  lots  of  J.  B. 
Duke  and  G.  W.  Floyd,  measuring  thereon 
four  hundred  and  flfty-flve  feet  (455') ;  south 
by  Fifth  avenue,  measuring  thereon  flfty- 
elght  feet  six  Inches  (58'  6")  to  the  corner  of 
Fifth  avenue  and  the  'Circle*;  west  by  the 
east  line  of  the  'Circle,'  measuring  thereon 
one  hundred  and  eighty-eight  feet  and  eight 
Inches  (188' 8"),  and  west  by  Second  street, 
measuring  thereon  three  hundred  and  forty- 
five  feet  (845').  (2)  All  that  lot  of  land  con- 
taining three  acres,  being  a  subdivision  of 
the  said  company's  tract  of  one  hundred  and 
ninety-one  (191)  acres,  lying  about  two  miles 
from  Columbia,  on  the  west  side  of  the  Wlnns- 
boro road,  and  being  bounded  as  follows: 
north  by  land  of  the  said  company  and  the 
•Circle';  east  by  Second  street;  south  by 
Fourth  avenue,  and  west  by  Third  street,  be- 
ing a  rectangular  parallelogram  In  shape, 
measuring  on  Its  north  and  south  sides  each 
five  hundred  feet  (500')  and  on  Its  east  and 
west  sides  each  two  hundred  and  fifty-one 
feet  (251').  The  streets,  avenues,  and  circle 
referred  to  in  the  two  foregoing  descriptions 


are  delineated  on  the  said  plat  of  said  com- 
pany's  said  tract  of  191  acres,  made  by  Nlem- 
see  &  La  Motte,  civil  engineers. 

"That  the  said  plat.  Exhibit  A.  at  the  time 
of  the  said  purchase  of  the  said  Mrs.  Julia  C. 
Marshall  from  said  company,  was  exhibited 
on  the  premises  so  sold  to  Mrs.  Julia  C.  Mar- 
shall by  Mr.  F.  H.  Hyatt,  president  of  the 
said  company,  who  had  control  and  manage- 
ment and  the  negotiations  of  the  sales  of  said 
lots,  and  he  assured  the  said  plaintiff  that 
the  said  •Circle,*  upon  which  her  said  lots 
bounded,  was  dedicated  by  said  company  for 
public  uses  and  would  be  kept  open,  and  the 
said  plaintiff,  Mrs.  Julia  C.  Marshall,  pur- 
chased the  said  lots  with  the  understanding 
and  agreement  after  she  had  seen  said  plat 
that  the  said  'Circle'  would  be  kept  open  and 
remain  as  designated  and  delineated  in  the 
said  plat  for  public  uses,  for  the  purpose  of 
said  town,  and  was  one  of  the  Inducements 
which  led  her  to  buy  said  lots  adjoining  the 
said  'Circle.'  And  thereafter  the  defendant 
the  Columbia  &  Eau  Clair  Electric  Street 
Railway  Company  changed  the  said  'Circle' 
and  divided  the  same  into  lots,  and  offered 
them  for  sale,  according  to  a  map  exhibited 
and  made  by  A.  G.  La  Motte,  civil  engineer, 
and  at  said  sale  the  defendants,  Wylle  Jones, 
J.  C.  Brown,  L.  A.  Riser,  J.  McManus,  J.  N. 
Cantey,  W.  P.  Bookter,  and  J.  L.  Toney,  were 
purchasers.  These  said  purchasers  had  act- 
ual personal  notice  of  the  claim  of  Afrs.  Julia 
0.  Marshall,  the  plaintiff,  that  the  said  'Cir- 
cle' had  been  dedicated  to  public  uses  by  the 
said  company,  and  of  the  rights  of  the  plain- 
tiff, Mrs.  Julia  C.  Marshall,  in  said  'Ch*cle* 
as  an  easement  incident  to  her  lots  and  of 
her  rights  therein. 

"I  find  that  the  defendant  the  Columbia 
&  Eau  Claire  Electric  Street  Railway  Com- 
pany having  dedicated  the  said  'Circle'  to  the 
said  uses  of  the  said  town,  and  the  said  Mrs. 
Marshall  having  bought  in  reference  thereto, 
she  has  an  easement  in  and  over  the  said 
'Circle,'  and  the  said  company  had  no  right 
to  divide  the  said  circle  into  lots  and  offer 
them  for  sale,  and  the  other  defendants  to 
this  action,  having  notice  of  this,  bought  it 
with  full  knowledge  of  this  right  easement, 
and  can  take  no  title  to  said  lots  purchased 
by  them.  It  Is  therefore  ordered  that  the 
Columbia  &  Eau  Claire  Electric  Street  Rail- 
way Company  and  all  persons  claiming  un- 
der, by,  or  through  said  company,  be,  and 
the  same  are  hereby,  perpetually  restrained 
from  hereafter  interfering  with  in  any  way 
the  right  of  the  said  Mrs.  Julia  C.  Marshall, 
and  of  all  persons  claiming  under  her,  or 
entering  upon  and  having  full  access  to  or 
egress  from  the  said  'Circle,'  so  dedicated  by 
the  said  Columbia  &  Eau  Claire  Electric 
Street  Railway  C3ompany  for  the  said  use  of 
the  said  town;  and  it  is  further  ordered 
that  the  said  plat  be  filed  in  this  case  and 
the  clerk  of  this  court  do  record  the  same  in 
the  plat  book  in  his  ofilce;  and  it  is  further 
ordered  that  the  defendant  company  he,  and 
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ihey  are  hereby,  restraiiied  from  conyeylng 
any  portion  of  said  'Circle'  to  any  persons 
whomsoever;  and  It  is  farther  ordered  that 
the  defendants  Columbia  &  Baa  Claire  Elec- 
tric Street  Railway  Company  pay  all  the 
costs  of  this  action  and  the  costs  of  recording 
the  plat  herein."  • 

The  defendants  appeal  on  the  following  ex- 
ceptions : 

"(1)  Because  his  honor  did  not  rule  upon 
and  sustain  objections  made  by  the  defend- 
ants to  the  evidence  of  the  witness  A.  G.  La 
Motte,  as  follows:  'Q.  Can  you  give  the 
conversation  that  passed  between  them? 
Mr.  Robinson :  I  object  to  any  conversation 
between  M^.  Hyatt  and  Mrs.  Tompkins  or 
any  person  other  than  Mrs.  Marshall,  same 
not  with  reference  to  the  issue,  and  hearsay. 
Witness :  I  was  present  at  Mr.  Hyatt's  office 
by  request  at  a  conversation  between  Mr. 
Hyatt  and  Mr.  and  Mrs.  Tompkins,  and  prob- 
ably one  or  two  others.  If  I  remember,  there 
were  one  or  two  others  in  the  office — ^possibly 
several  others  at  the  time.  Mr.  Tompkins: 
Well,  now  Just  state  was  Mrs.  Marshall  pres- 
ent? Witness:  I  do  not  think  that  Mrs. 
Marshall  was  present  She  might  have  been, 
but  I  do  not  remember.  Q.  Well,  tell  the 
conversation.  A.  What  occurred?  Q.  Yes. 
Mr.  Robinson:  Objected  to  as  above.  Wit- 
ness :  At  that  time  the  question  of  the  "Cir- 
cle," or  doing  away  with  the  "Circle,"  was 
brought  up  and  discussed,  and  at  Mr.  Hyatt's 
request  I  expressed  myself  about  It,  advising 
them  as  their  engineer  about  it,  and  discuss- 
ed it  with  them  fully,  and  after  going  over 
the  matter,  Mr.  Hyatt  said  the  "Circle"  could 
stand  as  it  was.  Q.  Stand  as  it  was?  A. 
Yes,  sir* — ^because  the  said  evidence  was 
irrelevant  and  incompetent  to  this  case,  and 
the  statements  and  declarations  therein  re- 
ferred to  were  not  to  or  with  the  plaintlflf, 
and  were  not  made  at  the  time  or  before  the 
purchase  by  her  of  the  lots  described  In  the 
complaint,  but  on  the  contrary,  the  evidence 
of  plaintiff's  witnesses  L.  S.  Tompkins,  as 
also  of  the  witness  Agnes  W.  Tompkins,  show 
that  the  representations  were  made  after  the 
purchase  and  conveyance  of  the  lots  mention- 
ed in  the  complaint,  and  at  the  time  the  wit- 
ness Agnes  W.  Tompkins  was  beginning  the 
erection  of  a  building  thereon. 

"(2)  That  his  honor  erred  in  not  ruling  and 
sustaining  the  objection  of  the  defendants  to 
the  testimony  of  the  witness  L.  S.  Tompkins 
as  to  the  conversation  between  him,  his  wife, 
and  Mr.  F.  H.  Hyatt,  as  follows:  *Q.  Well, 
what  did  he  tell  you  with  reference  to  this 
"Circle"  and  the  streets  and  avenues  laid  out 
on  that  map?  Mr.  Robinson:  Objected  to 
on  the  ground  that  it  is  parol  evidence  and 
the  contract  was  afterwards  reduced  to  writ- 
ing, and  that  he  had  no  authority  to  make 
representations.  Mr.  Tompkins:  All  right; 
go  ahead.  Witness :  Well,  we  bought  accord- 
ing to  that  map  right  there — one  like  it — and 
before  we — when  we  started  to  build  out 
there,    we   thought   there   might   something 


come  up  about  that  "Circle" — that  four  acres. 
.So  my  wife,  myself,  and  Mr.  La  Motte  went 
up  to  Mr.  Hyatt's  office  and  asked  Mr. 
Hyatt —  Mr.  Robinson:  And  also  further 
objected  to  on  the  ground  that  the  representa- 
tions were  after  the  deed  mentioned  in  the 
complaint  and  after  the  contract  of  sale,  and 
could  not  affect  the  same.  Now  go  ahead, 
Mr.  Tompkins.  Witness:  Mr.  Hyatt  told 
my  wife  that  that  would  continue  to  be  a 
circle;  that  we  were  on  the  comer;  that 
we  bought  out  there  on  the  corner.  Mr. 
Tompkins:  Well,  do  you  know  exactly  when 
that  was  that  you  all  went  to  his  office? 
Witness :  That  was  Just  before — ^we  had  the 
lumber  out  there  to  build.  Q.  Well,  had  the 
deed  been  made  to  Mrs.  Marshall  at  that 
time?  A.  I  think  it  had.'  Q.  You  think  the 
deed  had  been  made?  A.  Yes,  sir.'  Because 
the  said  evidence  was  irrelevant  and  incom- 
petent to  this  cause,  and  the  statements  and 
declarations  therein  referred  to  were  not 
made  to  or  with  the  plaintiff,  and  were  not 
made  at  the  time  or  before  the  purchase  by 
her  of  the  lots  described  in  the  complaint; 
but,  on  the  contrary,  the  evidence  of  plain- 
tiff's witnesses  L.  S.  Tompkins,  as  also  of 
the  plaintiff's  witness  Agnes  W.  Tompkins, 
shows  that  these  representations  were  made 
after  the  purchase  and  conveyance  of  the 
lots  mentioned  in  the  complaint,  and  at  the 
time  the  witness  Agnes  W.  Tompkins  was 
beginning  the  erection  of  a  building  thereon. 

"(3)  That  his  honor  erred  in  ruling  and 
deciding  that  during  the  year  18d7  the  de- 
fendant •  •  *  •  being  the  owner  of  a  tract 
of  land  containing  about  191  acres,  near  the 
city  of  Columbia,  had  a  plat  thereof  made 
for  the  purpose  of  laying  out  a  town  to  be 
known  as  Eau  Claire,  as  shown  and  delin- 
eated by  the  plat  in  evidence  as  Exhibit 
A,  made  by  Niemsee  &  La  Motte,  civil  en- 
gineers, if  thereby  the  Inference  is  intended 
that  said  map  so  Introduced  in  evidence  was 
accepted  and  adopted  by  the  defendant  com- 
pany,' because  the  evidence  shows  that  the 
map  'A'  was  never  accepted  and  adopted  by 
the  defendant  company,  but  on  the  contrary, 
was  altered  and  changed  In  very  material 
respects,  with  reference  to  the  lands  mention- 
ed and  described  in  the  pleadings  herein, 
and  the  changes  were  made  in  reference  to 
the  'Circle'  and  'bicycle  and  ball  park,'  and 
with  reference  to  the  streets  and  boundaries 
in  and  to  the  lands  mentioned  in  the  com- 
plaint at  the  time  of  and  before  the  purchase 
by  the  plaintiff  of  the  lands  described  In  her 
complaint 

"(4)  That  his  honor  erred  in  ruling  and 
deciding  that  the  said  plat  Exhibit  A,  at 
the  time  of  the  said  purchase  of  the  said 
Mrs.  Julia  Ct  Marshall  from  said  company, 
was  exhibited  on  the  premises  so  sold  to 
Mrs.  Julia  C.  Marshall  by  Mr.  F.  H.  Hyatt 
president  of  the  said  company,  who  had  con- 
trol and  management  and  the  negotiations 
of  the  sales  of  said  lots,  and  he  assured  the 
said  plaintiff  that  the  said  "Circle"   upon 
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which  her  Mdd  lots  boanded,  was  dedicated 
bj  Bald  company  for  public  aaea,  and  would 
be  kept  open,  and  the  eaid  plaintiff,  Mrs. 
Julia  a  Marshall,  purchased  the  said  lots 
with  the  understanding  and  agreement  after 
she  had  seen  said  plat  that  the  said  "Circle*' 
would  be  kept  open  and  reniain  as  designated 
and  delineated  in  the  said  plat  for  public 
uses,  for  the  purpose  of  said  town,. and  was 
one  of  the  inducements  which  led  her  to  buy 
her  said  lots  adjoining  the  said  "Circle,"' 
because  (a)  the  evidence  shows  that  the  de- 
fendant Columbia  &  Eau  Claire  Blectric 
Street  Railway  Company  never  adopted  and 
acc^ted  the  map,  Bxhibit  A,  as  originally 
made,  and  never  dedicated  the  'Circle'  or  the 
streets  In  and  about  the  'Circle,'  and  never  dedi- 
cated the  'bicycle  and  ball  park'  to  public 
uses  and  purposes,  and  that  neither  the  de- 
fendant company  nor  its  president  represent- 
ed to  the  plaintiff  at  the  time  of  her  purchase 
that  said  ^Circle'  and  'bicycle  and  ball  park' 
and  said  streets  were  so  dedicated;  (b)  but, 
on  the  contrary,  the  defendant,  for  a  consider- 
able time  before  the  purchase  by  said  plain- 
tiff, had  determined  to  use  the  land  marked 
"Circle'  and  'bicycle  and  ball  park'  for  lots, 
and  to  cut  the  same  and  all  their  lands  up 
and  sell  it  In  such  manner  as  to  suit  the  con- 
venience and  desire  of  the  purchasers,  and 
at  the  time  of  the  purchase  by  plaintiff  the 
map  was  disregardeid,  and  the  lots  were  cut 
up  in  such  sizes  and  shape  as  the  plaintiff 
requested,  (c)  Furthermore,  plaintiff  was 
advised  at  the  time  of  her  purchase  that  the 
said  'Circle'  would  be  used  for  private  pur- 
poses, and  (d)  the  alleged  representations 
which  plaintiff  claims  were  made  to  her, 
plaintiff's  own  evidence  shows,  if  made  at  all, 
were  made  a  considerable  time  after  her  pur- 
chase, and  at  the  time  her  daughter  was 
buildinjB;  on  one  of  the  lots,  and  could  not  In 
any  wise  have  entered  into  or  formed  a  part 
of  the  consideration  of  the  deed  mentioned  in 
the  complaint;  and  (e)  furthermore,  there  is 
no  evidence  or  authority  by  the  defendant 
company  or  Mr.  Hyatt  to  make  such  represen- 
tation. 

"(5)  That  his  honor  erred  in  ruling  and 
deciding  'that  the  defendants  Wylie  Jones,  J. 
C.  Brown,  L.  A.  Riser,  J.  McManus,  J.  M. 
Cantey,  W.  P.  Bookter,  and  I.  L.  Toney, 
had  actual  and  personal  notice  of  the  claims 
of  Mrs.  Julia  C.  Marshall,  the  plaintiff,  that 
the  said  "Circle"  .  had  been  dedicated  to 
public  uses  by  the  said  company,  and  of  the 
rights  of  the  plaintiff,- Mrs.  Julia  C.  Marshall, 
in  said  "Circle,"  as  an  easement  incident 
to  her  said  lots,  and  of  her  rights  therein* ; 
because  there  is  no  evidence  warranting  the 
finding  or  conclusion  that  said  defendants 
had  notice  of  their  rights  at  the  time  of 
their  purchases,  and  notice  subsequent  there- 
to would  be  of  no  force. 

"(6)  That  his  honor  erred  in  holding  that 
defendant  had  dedicated  said  "Circle"  to 
the  uses  of  said  town,*  and  that  Mrs.  Mar- 
shall has  'an  easement  in  and  over  the  said 


"drde,"  and  the  said  company  had  no  right 
to  divide  said  "Circle"  into  lots  and  offer 
them  for  sale,  and  that  the  other  def aidants 

•  •  •  bought  with  full  knowledge  of 
this  right,  easement,  and  can  take  no  title 
to  said  lots  purchased  by  them' ;  because  the 
evidence  does  not  show  or  warrant  the  con- 
clusion that  the  'Circle'  was  dedicated  to  the 
use  of  the  town,  or  that  Mrs.  Marshall  had 
any  rights  therein  because  of  the  lots  which 
she  had  purchased,  and  the  evidence  does 
not  show  that  the  defendants,  other  than  the 
Columbia  &  Eau  Claire  Blectric  Street  Rail- 
way Company,  bought  with  full  knowledge  of 
her  easement,  and,  on  the  contrary,  the  evi- 
dence and  the  facts  In  this  case  warrant  the 
conclusion  that  the  plaintiff  had  no  easement 
or  right  In  and  to  said  'Circle,'  and  the  de- 
fendant Columbia  &  Eau  Claire  Electric 
Street  Railway  Company  had  a  right  to  sell 
the  same  in  such  manner  as  it  saw  prop». 

"(7)  That  his  honor  erred  in  ruling  and 
deciding  that  the  Columbia  &  Eau  Claire 
Blectric  Street  Railway  Company,  and  all 
persons  claiming  under,  by,  or  through  said 
company,  be,  and  the  same  are  hereby,  per- 
petually restrained  from  hereafter  interfer- 
ing with  in  any  way  the  right  of  said  Mrs. 
Julia  C  Marshall,  and  of  all  other  persons 
claiming  under  her,  of  entering  upon  and 
having  full  access  to  or  egress  from  the  said 
"Circle"  so  dedicated  by  the  said  Columbia 
&  Eau  Claire  Electric  Street  Railway  Com- 
pany, for  the  said  use  of  the  said  town' ;  be- 
cause said  ruling  is  based  upon  the  erroneous 
findings  and  conclusions  of  fact  and  law, 
embraced  in  the  above  exceptions,  and  is 
therefore  contrary  to  the  facts  and  law  of 
this  case,  for  the  reasons  set  forth  in  the 
foregoing  exceptions. 

"(8)  That  his  honor  erred  in  ruling  and 
ordering  that  the  said  plat  be  filed  in  this 
case,  and  that  the  clerk  of  this  court  do 
record  the  same  in  the  plat  book  in  his  office* ; 
because  the  said  plat  was  never  acc^ted  or 
adopted  by  the  defendant  company,  and  the 
sales  for  the  lots  made  by  the  defendant 
company  were  not  made  with  reference  to 
or  in  accordance  with  the  said  plat.  Ex- 
hibit A. 

"(9)  That  his  honor  erred  in  ruling  that 
the  defendant  company  be,  and  they  are 
hereby,  restrained  from  conveying  any  por^ 
tion  of  said  "Circle"  to  any  person  whom- 
soever*; because  the  said  company  has  a 
right  to  convey  the  lands  owned  by  it,  with- 
out reference  to  said  plat  and  said  'Circle^' 
for  the  reasons  set  forth  in  the  foregoing 
exceptions. 

"(10)  That  his  honor  erred  in  ruling  and 
rendering  Judgment  that  'the  defendants 
Columbia  &  Eau  Claire  Electric  Street  Rail- 
way Company  pay  all  the  costs  of  this  action, 
and  the  costs  of  recording  the  plat  herein'; 
because  the  Judgment  of  his  honor  Is  erron- 
eous, for  the  reasons  and  in  the  particulars 
set  forth  in  the  foregoing  exceptions." 
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Clark  ft  Olark  and  D.  W.  Boblnson,  for 
appellants.  Frank  G.  Tompkins,  for  respon- 
dent 

GABY,  A.  J.  In  this  action  the  plaintiff 
invokes  the  eqaitable  aid  of  the  coort  to 
reform  the  deed  executed  by  the  defendant 
Colombia  &  Ean  Claire  Electric  Street 
Railway  Company,  whereby  it  conveyed  to 
the  plaintiff  the  two  lots  described  in  the 
complaint;  also  for  an  injunction  to  pre- 
vent the  company  from  selling  or  In  any 
manner  interfering  with  the  land  described 
as  the  ''Circle,"  in  the  plat  or  map  to  which 
reference  is  made  in  said  deed,  so  as  to  affect 
her  rights.  The  vital  question  raised  by  the 
pleading  is  whether  there  was  an  agreement 
between  the  plaintiff  and  said  defendant 
that  the  land  designated  on  the  plat  or  map 
as  the  ^'Circle,'*  and  mentioned  in  the  deed  as 
one  of  the  boundaries  of  her  lots,  should 
remain  open  as  a  park  or  for  some  other 
public  purpose.  The  "Circle"  contains  about 
four  acres  of  land.  The  decree  of  his  honor, 
the  circuit  Judge,  finds  the  facts  substantially 
as  alleged  in  the  complaint  The  defendants 
denied  the  material  allegations  of  the  com- 
plaint and  set  up  the  plea  of  the  statute  of 
frauds  as  to  the  agreement  therein  alleged. 
The  decree  and  the  exceptions  will  be  in- 
corporated in  the  report  of  the  case. 

1.  First  exception:  The  record  does  not 
disclose  the  fact  that  the  circuit  Judge  was 
requested  to  rule  upon  the  objections  to  the 
testimony  mentioned  in  said  exception^  nor 
that  a  motion  was  made  to  strike  out  the 
testimony.  But  waiving  this  objection,  the 
exception  cannot  be  sustained.  The  only  ob- 
jections to  the  testimony  which  can  be  con- 
sidered by  this  court  are  those  which  were 
Interposed  when  it  was  offered  before  the 
master,  and  the  only  grounds  upon  which  it 
was  then  urged  that  it  was  inadmissible 
were  that  it  was  not  with  reference  to  the 
issue  and  was  hearsay.  The  objection  that 
the  testimony  "was  not  with  reference  to  the 
issue"  is  untenable,  as  it  related  to  the 
question  whether  there  was  an  agreement 
that  the  "Circle"  should  be  kept  open,  which 
was  the  main  issue  in  the  case.  The  objec- 
tion to  the  admissibility  of  the  testimony  on 
the  ground  that  it  was  hearsay  is  likewise 
untenable,  as  the  testimony  of  the  witness 
immediately  preceding  that  set  out  in  the 
exception  shows  that  the  conversation  took 
place  between  Mr.  Hyatt  and  the  plaintiff 
or  her  representatives. 

2.  Second  exception:  The  first  ground  to 
the  objection  to  the  admisisibility  of  the  testi- 
mony when  it  was  offered  before  the  master 
was  "that  it  is  parol  evidence,  and  the  con- 
tract was  afterwards  reduced  to  writing." 
The  testimony  does  not  contradict  or  vary 
the  terms  of  the  deed,  but  was  explanatory 
of  the  purposes  for  which  the  land  desig- 
nated on  the  map  as  the  "Circle"  was  In- 
tended, and  tended  to  show  the  defendant's 
construction  of  the  contract    Williamson  v. 


Association,  54  S.  C  582,  82  S.  E.  765,  71  Am. 
St  Rep.  822.  The  testimony  was  likewise 
admissible  for  the  purpose  of  showing  the 
negotiations  leading  up  to  the  execution  of 
the  deed.  Bruce  v.  Moon,  57  S.  C.  60,  35 
S.  E.  415.  It  was  also  competent  as  tending 
to  show  the  actual  consideration  for  the  deed. 
Whitman  v.  Corley,  72  S.  C.  410,  52  S.  E.  4D ; 
Earle  v.  Owings,  72  S.  C.  362.  51  S.  E.  980; 
Brice  V.  Miller,  35  S.  C.  537,  15  S.  E.  272 ; 
Egan  V.  Bissell,  53  S.  C.  547,  81  S.  E.  661. 

3.  The  other  objection  to  the  testimony 
when  it  was  offered  before  the  master  was 
"that  he  [Hyatt]  had  no  authority  to  make 
representations."  Mr.  Muller,  a  witness  for 
the  defendants,  who  drew  the  deed,  and 
who  was  a  stockholder  in  said  company,  testi- 
fied that  Mr.  Hyatt  "was  the  president  and 
leading  spirit  of  the  company.  Was  referred 
to  very  much  by  all  the  stockholders  In  the 
management  of  the  business  of  the  company, 
and  more  particularly  in  the  sale  of  lots." 
His  representations  in  the  sale  of  the  lots 
were,  therefore,  binding  upon  the  company. 
Williamson  v.  Association,  54  S.  C.  582,  32 
S.  E.  765,  71  Am.  St  Rep.  822;  Association 
V.  Williamson  (U.  S.)  23  Sup.  Ct  527,  47 
L.  Ed.  735. 

4.  The  other  exceptions  assign  error  on  the 
part  of  the  circuit  judge  in  his  findings  of 
fact  Even  if  the  map  was  not  accepted  or 
adopted  by  the  defendant  company,  and  even 
if  the  "Circle"  was  not  dedicated  so  as  to 
confer  rights  that  could  be  enforced  by  the 
public,  nevertheless,  if  the  company  repre- 
sented to  the  plaintiff  that  the  "Circle"  would 
be  kept  open,  and  thereby  induced  the  plain- 
tiff to  purchase  her  lots,  such  representa- 
tions would  be  binding  upon  the  defendant 
This  court  is  satisfied  with  the  findings  of 
the  circuit  judge  upon  this  question. 

The  foregoing  conclusions  practically  dis- 
pose of  all  questions  presented  by  the  ex- 
ceptions. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afiirmed. 


(78  8.  C.  264) 

GUESS  &  GLOVEB  v.  SOUTHERN  BY. 

(Supreme  Cbart  of   South  Carolina.    Feb.  19, 
1906.) 

1.  Appkal—Beview— Objections  Not  Rais- 
ed BEIX)W. 

An  objection  that  notice  to  strike  ont  alle- 
gations of  a  complaint  was  not  sufficiently 
specific  will  not  l>e  reviewed  unless  raised  below. 

2.  Pleading— Amendment    op    Complaint- 
Service  ON  Defendants. 

Requiring  complaint  after  amendment  to 
be  served  on  defendants  is  not  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  §  1007.] 

3.  Cabbiebs— Delat  in  FBEiGin>— Complaint. 

In  an  action  against  a  railroad  company 
for  delay  in  shipment  of  machinery,  allegation 
that  by  such  negligence  great  loss  was  inflicted 
on  plaintiffs  in  their  business  and  worry  and 
anxiety  of  mind  in  that  plaintiffs  had  gone 
to  great  trouble  and  expense  to  prepare  for 
the   prompt   arrival   and    setting   up    of    said 
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machinery  wUch  was  necessary  to  their  bnsi- 
ness  and  that  the  same  was  greatly  hampered, 
curtailed,  lost,  and  destroyed  by  the  delay  in 
delivering  said  machinery,  was  properly  stricken 
out  as  irrelevant,  where  there  was  no  allega- 
tion of  notice  of  this  fact  at  the  time  of  the 
shipment  on  the  part  of  defendants. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County;  Aldrlch,  Judge. 

Action  by  Guess  &  Glover  against  the 
Southern  Railway.  From  an  order  striking 
out  certain  allegations  of  the  complaint, 
plaintiffs    appeal.    Affirmed. 

W.  S.  TiUinghast  and  A.  Mclver  Bostick 
for  appellants.  B.  L.  Abney  and  Jas.  W. 
Moore,  for  respondent 

GARY,  A.  J.  The  defendant's  attorney 
made  a  motion  to  require  the  plaintiffs  to 
make  their  complaint  definite  and  certain, 
and  to  strike  out  certain  allegations  as  ir- 
relevant and  redundant,  whereupon  his 
honor,  the  circuit  Judge,  granted  the  follow- 
ing order:  "A  motion  having  been  made  in 
the  above-stated  action  for  an  order  requiring 
plaintiffs  in  the  above-stated  cause  to  make 
their  complaint  more  definite  and  certain^ 
and  to  strike  out  as  irrelevant  and  redundant 
certain  portions  of  paragraph  4  of  said  com- 
plaint, after  hearing  argument  of  counsel. 
It  is  ordered:  That  the  following  portions 
«f  paragraph  4  of  said  complaint  be  stricken 
out  as  irrelevant  and  redundant,  to  wit,  the 
words  *ln  their  business,*  which  follow  im- 
mediately after  the  words  'inflicting  great 
loss  and  injury';  also  the  words  'and  worry 
and  anxiety  of  mind,  in  that  plaintiffs  had 
gone  to  great  trouble  and  expense  to  prepare 
for  the  prompt  arrival  and  setting  up  of  said 
machinery,  which  was  necessary  to  their 
business,'  following  immediately  after  the 
words  *in  their  business';  also  the  words 
'and  the  same  was  greatly  hampered,  cur- 
tailed, lost,  and  destroyed  by  the  delay 
aforesaid  in  transporting  and  delivering  of 
said  machinery,'  following  immediately  after 
the  words  'which  was  necessary  to  their 
business.'  That  the  plaintiffs  do  amend  their 
complaint  in  accordance  with  this  order 
and  serve  a  copy  of  the  amended  com- 
plaint upon  the  attorney  of  defendant 
within  20  days  from  the  date  of  this  order, 
and  the  defendant  have  20  days  after  the 
service  of  said  copy  of  amended  complaint  in 
which  to  plead  thereto."  The  first  and  sec- 
ond paragraphs  of  the  complaint  are  formal; 
the  third  alleges  that  the  defendant  received 
for  shipment  at  Charlotte,  N.  C,  certain 
machinery  consisting  of  a  gin,  engine,  etc., 
consigned  to  the  plaintiffs  at  Richardson,  a 
station  on  the  Atlantic  Coast  Line  Railroad, 
in  Hampton  county.  The  fourth  paragraph 
is  as  follows:  "That  the  defendant,  notwith- 
standing its  said  contract,  so  negligently 
and  carelessly  handled  said  shipment  in  the 
matter  of  its  transportation  over  its  said 
lines  to  point  of  delivery  to  connecting 
line  aforesaid,  in  utter  reckless  and  wanton 
disregard  of  its  duty  and  obligation  to  plain- 


tiffs, the  consignee  thereof,  aato  consume  a  most 
unnecessary  and  unreasonable  length  of  time 
before  delivery  to  connecting  line  as  afore- 
said, thereby,  that  is  to  say,  by  said  careless, 
negligent,  unnecessary,  and  wanton  delay  in 
transit  on  the  part  of  defendant,  its  serv- 
ants, agents  and  employes,  inflicting  upon 
plaintiffs  great  loss  and  injury  in  their  busi- 
ness and  worry  and  anxiety  of  mind,  in  that 
plaintiffs  had  gone  to  great  trouble  and  ex- 
pense to  prepare  for  the  prompt  arrival  and 
setting  up  of  said  machinery  which  was 
necessary  to  their  business,  and  the  same 
was  greatly  hampered,  curtailed,  lost,  and 
destroyed  by  the  delay  aforesaid  in  trans- 
porting and  delivering  of  said  machinery,  to 
the  damage  of  plaintiffs  in  the  sum  of 
$1,900." 

The  plaintiffs  appealed  from  said  oider  on 
the  following  exceptions:  "(1)  That  his 
honor  erred  in  entertaining  the  motion  to 
make  more  definite  and  certain  upon  the 
notice  served;  whereas,  he  should  have  de- 
cided that  the  said  notice  was  insufficient 
for  failure  to  state  specifically  wherein  the 
pleading  was  deficient  in  definiteness  and 
certainty  and  the  particular  statement,  re- 
quired, and  should  therefore  have  refused 
the  motion  as  a  whole.  (2)  That  bis  honor 
erred  in  entertaining  at  one  and  the  same 
time  and  upon  one  and  the  same  notice, 
motions  to  make  more  definite  and  certain 
and  at  the  same  time  to  strike  out  as  irrele- 
vant and  redundant;  whereas,  he  should 
have  refused  both  motions,  or  at  least  re- 
quired the  defendant  to  elect  (3)  That  bis 
honor  erred  in  requiring  amended  complaint 
to  be  served  upon  order  striking  but  mere  inci- 
dental allegations  of  damage,  and  not  affect- 
ing the  continuity  or  legal  status  of  the  gen- 
eral ad  damnum  statement  (4)  Tnat  his 
honor  erred  in  striking  out  the  whole  or  any 
part  of  the  matter  required  to  be  stricken 
from  the  complaint  by  said  order  as  irrele- 
vant or  redundant;  whereas,  he  should  have 
held  and  decided,  that  the  words  and  clauses, 
so  stricken,  were  neither  redundant  nor  irrele- 
vant but,  on  the  other  hand,  highly  perti- 
nent to  the  cause  of  action  stated  in  com- 
plaint as  a  more  particular  and  special 
statement  of  the  damage  suffered  and  in 
aggravation  thereof.  (5)  That  his  honor 
erred  in  striking  out  and  excluding  from  the 
cause  of  action,  as  stated  in  the  complaint 
the  special  and  incidental  matters  so  stricken 
therefrom  in  an  action,  which  included  puni- 
tive as  well  as  actual  damages." 

1.  First  and  second  exceptions:  It  does 
not  appear  from  the  record  that  the  appel- 
lant interposed  the  objections  set  out  in  these 
exceptions  when  the  motion  was  beard,  or 
that  the  circuit  judge  ruled  upon  them.  In 
the  absence  of  such  facts  they  must  be  re- 
garded as  having  been  waived,  and  are  not 
properly  before  this  court  for  consideration. 

2.  Third  exception:  While  it  would  not 
have  been  error  for  the  circuit  judge  to  order 
that  the  irrelevant  and  redundant   matter 
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should  simply  be  struck  out  of  the  com- 
plahit,  still,  It  was  not  ertor  to  require  that 
the  complaint,  as  amended,  should  be  served, 
as  such  a  practice  tends  to  neatness  and 
legibility  of  pleadings,  and  is,  therefore,  to  be 
commended. 

3.  Fourth  and  fifth  exceptions:  The  alle- 
gations cannot  be  regarded  as  relevant  on 
the  ground  that  they  embody  the  element  of 
special  damages,  for  the  reason  that  they  do 
not  contain  the  further  allegation  that  the  de- 
fendant had  notice  of  such  facts.  In  Tray- 
wick  V.  Ry..  71  S.  C.  82,  50  S.  B.  549,  the 
court  says;  "The  last  question  is  whether 
there  was  error  in  refusing  to  strike  out 
the  words  'and  caused  a  number  of  persons 
who  had  engaged  the  plaintiff  to  hull  their 
rice  to  take  it  elsewhere.'  •  ♦  •  The  ob- 
ject In  alleging  that  fact  was  to  enable  the 
plaintiff  to  prove  special  damages.  The 
plalntiif  failed  to  allege  notice  of  this  fact 
on  the  part  of  the  defendant  Therefore,  the 
allegation  should  have  been  struck  out,  as 
the  plaintiff  could  derive  no  benefit  from  It, 
without  the  further  allegation  of  notice  on 
the  part  of  the  defendant*'  Nor  can  the  alle- 
gations be  construed  as  relevant  on  the 
ground  that  they  contain  probative  matter. 
In  Pom.  Rem.,  §  517,  it  is  said :  "The  funda- 
mental and  most  important  principle  of  the 
reformed  pleading,  the  one  from  which  all  the 
others  are  reduced  as  necessary  corollaries, 
is  the  following:  The  material  facts,  which 
constitute  the  ground  of  relief  •  •  • 
should  be  averred  as  they  actually  existed  or 
took  place,  and  not  the  legal  effect  or  as- 
pect of  those  facts,  and  not  the  mere  evi- 
dence of  prohative  matter,  by  which  their 
ewisience  is  established  (italics  ours).  Sec- 
tion 526  of  the  same  publication  shows  that 
"those  Important  and  substantial  facts 
should  be  alleged,  which  either  immediately 
form  the  basis  of  the  primary  right  and 
duty,  or  which  directly  make  up  the  wrongful 
acts  or  omissions  of  the  defendant  and  not 
the  details  of  the  probative  matter  or  par- 
ticulars of  evidence,  by  which  these  ma- 
terial elements  are  to  be  established "  (italics 
ours). 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afilrmed* 


(73  S.  C.  267) 

STATE  V.  ANDREWS. 

(Supreme  Oourt  of  South  CSarollna.    Feb.   19, 

1906.) 

1.  Homicide:— Bvidenob—Reputatioii  of  De- 
ceased. 

Particular  acts  of  violence  on  the  part 
of  deceased  cannot  be  shown  on  trial  for  mur- 
der, unless  so  connected  with  the  fatal  ren- 
contre as  to  produce  reasonable  apprehension 
of  grievous  bodily  harm,  and  create  a  neces- 
sity to  slay  In  self-defense. 

[Ed.  Note. — For  cases  In  point,  see  voL  26, 
Cent  Dig.  Homicide,  §§  391-397.] 

2.  Gbiminai.     Law  — Evidence     of     Otheb 
Crimes. 

On  a  trial  for  murder,  to  prove  that  de- 
ceased had  been  tried  for  homicide  record  must 
be  introduced  as  evidence. 


3.  Homicide— Evidence— Motive. 

On  a  trial  for  murder,  it  was  competent 
to  show  that  both  parties  were  in  love  with  the 
same  woman  in  order  to  show  motive. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  S  328.] 

4.  Same— iNSTBtTCTioNS— Mutual  Combat. 

An  instruction  that  where  two  persons  mu- 
tually engage  in  combat,  and  one  kills  another, 
and  at  the  time  of  the  killing  it  be  maliciously 
done,  it  is  murder,  but  if  It  be  done  in  sudden 
heat  and  passion  upon  sufficient  provocation 
without  premeditation  or  malice  it  would  be 
manslaugnter,  is  a  sufficient  instruction  as  to 
mutual  combat. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  §§  32,  6d,  87,  153,  154.] 

5.  Same— Self- Defense. 

Where  defendant  pleads  self-defense,  he 
must  show  that  he  had  no  other  safe,  reasonable 
means  of  escape. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  §§  155-157,  164-167.] 

Appeal  from  General  Sessions  Circuit  Court 
of  Saluda  County;    Purdy,  Judge. 

Wis  Andrews  was  convicted  of  manslaugh^ 
ter,  and  appeals.    Affirmed. 

C.  J.  Ramage  and  Croft  &  Salley,  for  ap- 
pellant   R.  A.  Cooper,  for  the  State. 

WOODS,  J.  The  defendant.  Wis  Andrews, 
shot  and  killed  Willis  Daniel  on  May  29,  1904, 
immediately  after  a  religious  service  at  Reedy 
Branch  church,  in  Saluda  county.  Upon 
his  trial  for  murder,  the  killing  being  un- 
disputed, the  issues  were  whether  the  defend- 
ant was  guilty  of  murder  or  of  manslaughter, 
or  killed  in  self-defense.  From  conviction 
and  sentence  for  nianslaughter,  the  defendant 
appeals,  alleging  errors  in  the  admission  and 
exclusion  of  evidence,  and  in  the  charge  to 
the  jury. 

1.  For  the  purpose  of  showing  that  the 
deceased  was  of  violent  disposition,  counsel 
for  the  defense  asked  the  witness.  Mack  Till- 
man, these  questions:  "Do  you  know  that 
Willis  wag  tried  for  assisting  or  being  an 
accessory  to  the  killing  of  Narrow  Bell?^* 
"Did  you  hear  of  his  being  in  the  Narrow 
Bell  killing?"  The  general  reputation  of  the 
deceased  for  violence  might  have  been  proved, 
but  not  particular  acts  of  violence,  unless 
such  specific  acts  were  so  connected  in  point 
of  time  or  occasion  "with  the  fatal  rencontre 
as  to  produce  reasonable  apprehension  of 
grievous  bodily  harm  and  reduce  the  other 
party  to  the  apparent  necessity  to  slay  in 
self-defense.  State  v.  Smith,  12  Rich.  Law 
443;  State  t.  Dill,  48  S.  C.  249,  26  S.  E. 
567;  State  v.  Thrallkill,  71  S.  C.  142,  50  S. 
El  551.    No  such  connection  was  here  shown. 

2.  Even  if  it  had  been  the  right  of  the  de- 
fendant to  prove  deceased  had  been  tried  for 
murder,  it  was  incumbent  upon  him  to  intro- 
duce the  record  as  the  best  evidence  of  that 
fact  Certainly  it  could  not  be  proved  by 
mere  hearsay.  State  v.  Williamson,  65  S.  C. 
246,  43  S.  B.  671.  The  exceptions  as  to  the 
exclusion  of  the  answers  to  these  questions 
are,  therefore,  not  well  founded. 

3.  The  defendant  next  alleges  it  was  error 
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to  allow  the  solicitor  to  ask  the  defeidant  on 
cross-examination,  "Where  is  that  woman 
yoTL  and  he  [deceased]  were  loving  and  you 
and  he  were  mad  with  each  other  about?" 
The  defendant  in  response  denied  that  there 
was  any  ill-feeling  between  himself  and  de- 
ceased about  a  woman,  or  that  they  had  ever 
had  any  unpleasantness  on  that  account,  and 
the  prosecution  made  no  further  effort  to 
prove  any  such  motive  for  the  killing;  the 
defendant,  therefore,  was  not  prejudiced. 
But  the  question  was  competent  on  the  cross- 
examination  for  the  purpose  of  showing  mo- 
tive; the  defendant  having  the  right,  how- 
ever, to  refuse  to  answer  if  the  answer  would 
have  tended  to  criminate  him.  State  v.  Wil- 
iamson,  supra.  The  record  does  not  Indicate 
that  the  witness  claimed  the  right  to  refuse  to 
answer  on  this  ground. 

In  the  fifth,  sixth,  seventh,  ninth  and  tenth 
exceptions,  the  defendant  takes  ftom  the 
charge  isolated  sentences  and  imputes  to  the 
circuit  court  error  in  definitions  of  murder 
and  of  manslaughter.  In  not  instructing  the 
Jury  to  consider  any  lack  of  testimony  as 
well  as  the  evidence  actually  Introduced, 
and  in  charging  the  jury  not  to  consider  the 
testimony,  or  at  least  leaving  It  in  doubt  as 
to  whether  it  was  their  duly  to  consider 
it.  No  reference  Is  made  to  these  exceptions 
in  the  argument,  for  the  reason,  no  doubt, 
that  on  reflection  counsel  perceived  they  were 
without  foundation.  Definitions  of  murder 
and  of  manslaughter  were  accurate  and  full, 
and  the  Jury  were  instructed  to  consider  the 
entire  case  and  give  the  defendant  the  bene- 
fit of  any  reasonable  doubt 

4.  As  to  the  *mutual  combat,  the  circuit 
Judge  charged:  "Something  has  been  said 
in  your  hearing  about  the  law  in  reference 
to  mutual  combat,  where  two  persons  mutual- 
ly engage  in  combat,  and  one  kills  another, 
and  at  the  time  of  the  killing  it  be  malicious- 
ly done,  it  is  murder ;  if  it  be  done  in  sudden 
heat  and  passion  upon  sufllcient  provocation 
without  premeditation  or  malice,  it  would  be 
manslaughter."  This  language  seems  per- 
fectly clear,  but  if  any  more  specific  defini- 
tion of  mutual  combat  was  desired  it  should 
have  been  requested. 

5.  The  refusal  of  the  following  request  is 
assigned  as  error  in  the  eleventh  exception: 
**That  as  to  question  as  to  a  safe,  reasonable 
means  of  escape  in  a  homicide  case,  it  is 
Incumbent  on  state  to  show  that  the  defend- 
ant had  such  a  safe,  reasonable  means  of 
escape  beyond  a  reasonable  doubt'*  "The 
absence  of  other  probable  means  of  escape 
is  an  essential  element  of  the  plea  of  self- 
defense,  and  like  its  other  elements  must  be 
established  by  the  preponderance  of  the  evi- 
dence." State  V.  Thrallkill,  71  S.  C.  136. 
RO  S.  E.  551.  The  burden  was  not  on  the 
state  to  establish  that  there  was  such  prob- 
able means  of  escape,  and  the  request  was 
properly  refused.  The  law  was  correctly 
given  to  the  Jury  in  the  following  language 
of  the  circuit  judge;    "When  he  undertakes 


to  make  out  the  plea  of  self-defense,  he  has 
to  make  that  good  only  by  the  preponderance 
of  the  evidence,  and  if  on  that  and  on  the 
testimony  arising  in  the  whole  case  you 
have  a  reasonable  doubt  as  to  his  guilt  on 
any  material  point,  he  must  have  the  bene- 
fit of  that  doubt,  and  acquittal  must  follow 
on  the  matter  on  which  you  have  a  reason- 
able doubt" 

The  judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 


(73  S.  C.  263J 
BOUNTBBB  v.   ATLANTIC   COAST   LINE 
R.  CO. 

(Supreme  Court  of  South  Carolina.    Feb.  19, 

1906.) 
1*  Actio w— Join DKB  of  Causes— Election. 

Where  plaintiff  loins  in  the  same  action 
a  cause  of  action  for  negligence  under  the 
common  law  and  under  the  statute,  he  cannot 
be  required  under  Code  Civ.  Proc  1902,  f  186a, 
providing  that  where  two  or  more  acts  of  negli- 
gence are  set  forth  In  the  same  complaint, 
Elaintiff  shall  not  be  required  to  elect  on  which 
e  will  go  to  trial,  to  elect  between  the  two 
causes  of  action  stated. 

2.  Carbiebb— Failure  to  Stop  at  Station. 

In  an  action  against  a  carrier,  evidence 
that  it  failed  to  stop  a  train  at  a  flag  station 
to  let  off  a  passenger  haying  a  ticket  to  such 
station,  and  that  he  was  put  off  at  another 
station  two  miles  distant,  and  was  compelled 
to  walk  therefrom,  is  to  be  considered  in  deter- 
mining whether  plaintiff  has  suffered  any  dam* 
age  at  common  law. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  d. 
Cent  Dig.  Carriers,  fi  1082.] 

3.  Same— Statutory  Penalty. 

Civ.  Code  1902,  §  2202,  providing  that  if 
any  carrier  shall  do  any  act  prohibit^  by  the 
chapter  or  omit  to  do  any  act  required  to  be 
done,  it  shall  be  liable  to  three  times  the 
amount  of  the  damage  sustained,  does  not  ren- 
der a  railroad  company  liable  to  such  penalty 
for  failure  to  stop  a  train  at  a  flag  station,  as 
a  violation  of  section  2134,  providing  that  every 
railroad  company  shall  cause  all  its  trains  to 
stop  on  each  arrival  at  a  station  advertised  by 
such  company  as  a  station  for  receiving  passen- 
gers. 

4.  Appeal— Beview— Grounds  of  Decision^ 
Beasons. 

In  refusing  a  motion  for  a  new  trial,  er- 
roneous statement  by  the  judge  as  to  the  force 
and  effect  of  the  testimony,  is  no  ground  for 
reversing  his  decision. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;    Townsend,  Judge. 

Action  by  James  Bountree  against  the 
Atlantic  Coast  Line  Bailroad  Company. 
Judgment  for  plalntllf,  and  defendant  ap- 
peals.   Beversed. 

Bobert  Aldrlch,  for  appellant  Bates  & 
Simms,  for  respondent 

GABY,  A.  J.  This  Is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  plain- 
tiff, through  the  negligence  and  willfulness 
of  the  defendant  in  failing  to  stop  its  train 
at  the  flag  station,  to  which  It  sold  him  a 
ticket;  also,  for  the  alleged  violation  of 
sections  2134  and  2202  of  the  Code  of  Laws 
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of  1902.    The  jury  rendered  a  yerdlct  in 
favor  of  the  plaintUf  for  $250. 

The  defendant  appealed,  and  the  first  as- 
signment of  error  is  as  follows:  ''(1)  That 
the  presiding  Jndge  erred  In'  law,  as  It  Is 
respectfully  submitted,  In  refusing  defend- 
ant's motion  to  regulre  the  plaintiff  to  elect 
which  of  the  two  causes  of  action  stated 
in  his  complaint  he  would  rely  upon,  namely, 
the  common-law  action  or  the  action  under 
the  statute,  upon  the  grounds  assigned  by 
him,  to  wit.  that  the  statute  of  this  state 
upon  the  subject,  which  is  section  186a  of 
the  Code  of  CItU  Procedure  of  1902,  author- 
izes the  two  causes  of  action  to  be  thus 
stated,  when  it  is  respectfully  submitted 
that  statute  relates  not  to  two  separate  and 
distinct  causes  of  action,  but  to  the  right 
of  a  party  to  recover  either  actual  or  pun- 
itive damages  without  stating  his  grounds 
separately,  and  exempting  him  from  the  ne- 
cessity to  elect  which  he  will  go  to  trial  for 
actual  or  other  damages,  and  does  not  exempt 
him  from  electing  which  of  two  separate 
and  distinct  causes  of  action  he  will  rely 
upon,  when  both  are  stated  together  in  the 
same  complaint.*' 

Section  2134  of  the  Code  of  Laws  of  1902  Is 
as  follows:  ''Every  railroad  company  in  this 
state  shall  cause  all  its  trains  of  cars  for 
passengers  to  entirely  stop  upon  each  arrival 
at  a  station,  advertised  by  such  company 
as  a  station  for  receiving  passengers  upon 
such  trains,  for  a  time  sufficient  to  receive 
and  let  off  passengers.*' 

Section  2202  of  the  Code  of  Laws  of  1902  pro- 
vides that  "each  and  every  act,  matter  or 
thing  In  this  chapter  declared  to  be  un- 
lawful, is  hereby  prohibited;  and  in  case 
any  person  or  persons  as  defined  in  this 
chapter  engaged  as  aforesaid  shall  do,  suffer, 
or  permit  to  be  done,  any  act,  matter  or 
thing  in  this  chapter  prohibited  or  forbid- 
den, or  shall  omit  to  do  any  act,  matter 
or  thing  in  this  chapter  required  to  be  done, 
or  shall  be  guilty  of  any  violation  of  the 
provisions  of  this  chapter,  such  person  or 
persons  shall,  where  no  specific  penalty  is 
hereinbefore  already  provided  for  such  vio- 
lation, forfeit  and  pay  to  the  person  or 
persons  who  may  sustain  damage  thereby, 
a  sum  equal  to  three  times  the  amount  of 
the  damage  so  sustained,  to  be  recovered 
by  the  person  or  persons  so  damaged,  by  suit 
In  any  circuit  court  in  this  state,  where 
the  person  or  persons  causing  such  damage 
can  be  found,  or  may  have  an  agent,  office, 
or  place  of  business;  but  in  any  such  case 
of  recovery,  the  damage  shall  not  be  assessed 
at  a  less  sum  than  two  hundred  and  fifty 
dollars    ♦    ♦    ♦." 

Section  186a  of  the  Code  of  Civil  Procedure 
of  1902  is  as  follows:  "In  all  actions  ex 
delicto  in  which  vindictive,  punitive  or  exem- 
plary damages  are  claimed  in  the  complaint, 
it  shall  be  proper  for  the  party  to  recover 
also  his  actual  damages  sustained,  and  no 
party  shall  be  required  to  make  any  separate 


statement  in  the  complaint  in  such  action, 
nor  shall  any  party  be  required  to  elect 
whether  he  will  go  to  trial  for  actual  or 
other  damages,  but  shall  be  entitled  to  sub- 
mit his  whole  case  to  the  jury  under  the 
instructions  of  the  court  In  all  cases  where 
two  or.  more  acts  of  negligence  or  other 
wrongs,  are  set  forth  in  the  complaint,  as 
causing  or  contributing  to  the  injury,  for 
which  such  suit  is  brought,  the  party  plaintiff 
in  such  suit  shall  not  be  required  to  state 
such  several  acts  separately,  nor  shall  such 
party  be  required  to  elect  upon  which  he 
will  go  to  trial,  but  shall  be  ^ititled  to 
submit  his  whole  case  to  the  jury,  under 
the  instructions  of  the  court,  and  to  recover 
such  damages  as  he  has  sustained,  whether 
such  damages  arose  from  one,  or  another, 
or  all  of  such  acts  or  wrongs  alleged  in  the 
cmnplaint 

This  court  has  heretofore  ruled  that  when 
a  complaint  alleges  two  or  more  acts  of 
wrong,  they  constitute  separate  causes  of 
action;  that  the  defendant  may  make  a 
motion  for  nonsuit  on  the  whole  case,  but 
it  cannot  properly  be  granted  if  there  is 
testimony  tending  to  prove  any  of  said  acts 
of  wrong;  that  .the  defendant,  also,  has 
the  right  to  elect  to  move  for  a  nonsuit  as 
to  each  separate  cause  of  action,  and  it 
should  be  sustained  in  the  absence  of  testi- 
mony tending  to  support  that  particular  cause 
of  action.  Machen  v.  Tel.  Co.,  72  S.  C. 
256,  61  S.  B.  697.  But  the  court  has  not 
decided  that  the  plaintiff  may  be  required 
to  make  an  election  as  to  the  cause  of  action 
upon  which  he  will  proceed  to  trial,  and 
we  are  unwilling  to  extend  the  doctrine  as 
to  the  election  of  remedies.  This  court  is 
satisfied  that,  under  the  terms  of  section 
180a  of  the  Code  the  presiding  judge  was 
not  in  error  in  refusing  the  motion  to  re- 
quire the  plaintiff  to  elect  upon  which  cause 
of  action  he  would  proceed  to  trial. 

2.  The  second  exception  is  as  follows: 
*'(2)  That  the  presiding  judge  erred  In  law, 
as  it  is  respectfully  submitted,  in  refusing 
defendant's  motion  for  nonsuit  on  the  com- 
mon-law action,  when  there  was  no  allegation 
or  evidence  whatever  of  any  actual  dam- 
ages or  evidence  of  any  wanton,  willful  or 
malicious  injury,  and  said  motion  for  non- 
suit is  renewed  in  the  Supreme  Court" 
There  was  testimony  to  the  effect  that  the 
plaintiff  was  compelled  to  walk  in  the  night 
two  miles  further  than  he  would  have  had 
to  travel,  if  the  defendant's  train  had  stopped 
at  the  station  to  which  he  purchased  his 
ticket;  and  this  was  an  element  to  be  con- 
sidered by  the  jury,  in  determining  whether 
the  plaintiff  sustained  damages.  In  the  case 
of  Milhous  V.  Railway,  "72  S.  O.  442,  52'  S.  B. 
41,  the  court  says:  "When  there  is  testi- 
mony showing  that  the  inconvenience  wa's 
the  direct  and  proximate  result  of  negligence 
or  willfulness,  it  may  be  taken  into  con- 
sideration by  the  jury  in  awarding  damages" 
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^-citing   Cen.    R.    &    B.    Ga   t.   Strickland 
(Ga.)  16  S.  E.  352. 

3.  The  third  assignment  of  error  Is  as 
follows:  "(3)  That  the  presiding  Judge  erred 
in  law,  as  it  is  respectfully  submitted,  in 
refusing  defendant's  motion  for  nonsuit  <hi 
the  statutory  action,  when  the  evidence  was 
wholly  to  the  fact  that  the  station  by  which 
the  plaintiff  was  carried  as  he  complains, 
is  a  flag  station,  and  the  statute  gives  a 
right  of  action  in  such  a  case  only  at  a  sta- 
tion advertised  by  the  company  as  a  station 
for  receiving  passengers,  and  said  motion 
for  nonsuit  is  renewed  in  the  Supreme 
Ck>urt"  The  motion  for  nonsuit  in  this  case 
must  be  construed  in  a  double  aspect — 
(1)  as  a  motion  based  upon  the  fact  that 
there  was  no  testimony  tending  to  establish 
the  common  law  action;  and  (2)  as  a  mo- 
tion founded  upon  the  absence  of  testimony 
tending  to  sustain  the  statutory  action.  The 
plaintiff  admitted  that  the  place  to  which 
he  purchased  his  ticket  was  a  flag  station, 
and  the  cases  of  Milhous  v.  Railway,  72 
S.  C.  442,  52  S.  E.  41  and  Lake  Erie  & 
Western  R.  R.  CJo.  v.  People,  42  111.  App. 
387,  show  that  the  provisions  of  the  statute 
are  inapplicable  to  flag  stations.  In  the 
last  mentioned  case,  the  court  having  under 
consideration  a  statute  similar  to  that  in 
this  state,  used  the  following  language: 
"This  statute  is  a  penal  one;  the  Judgment 
rendered  against  the  appellant  is  in  the 
nature  of  a  fine  inflicted  for  Its  violation. 
Such  statutes  are  to  be  strictly  construed, 
and  to  warrant  the  imposition  of  the  punish- 
ment provided,  the  proof  must  bring  the 
one  accused  of  its  violation  clearly  within 
the  provisions  of  the  law.  Courts  have  no 
power  to  extend  such  enactments  to  cases 
not  clearly  within  their  terms.  Nor  can 
usage  or  custom  be  held  to  extend  the  terms 
of  a  penal  statute.  •  ♦  •  Carlock  was 
not  advertised  by  the  folder  as  *a  place  for 
receiving  and  discharging  passengers,'  but 
was  expressly  advertised  as  a  place  where 
the  train  would  only  stop  if  signalled  to 
do  so.  A  failure  to  stop  if  signalled  might, 
of  course,  subject  the  appellant  to  such  dam- 
ages as  the  failure  should  cause,  but  to  hold 
that  a  failure  to  stop  there  because  signalled 
to  do  so,  or  because  of  a  contract  with  the 
alfcnt  of  the  appellant  to  do  so,  or  because 
such  train  usually  did  stop  when  requested, 
would  subject  the  appellant  to  the  forfeiture 
provided  for  in  violation  of  the  statute  in 
question,  would  simply  be  an  extension  by 
the  court  of  a  penal  statute  to  a  case  not 
within  its  terms."  It  is  true,  the  presid- 
ing judge  charged  the  Jury  that  the  statute 
was  inapplicable  to  flag  stations,  but  he 
did  not  Instruct  them  that  they  could  not 
render  a  verdict  based  in  whole  or  in  part 
,  on  the  statutory  cause  of  action;  on  the 
contrary,  he  submitted  to  them  the  question 
whether  Myer's  Mill  was  a  flag  station. 
Therefore,  the  error  in  refusing  the  non- 
suit was  not  cured. 


4.  The  fourth  exception  is  as  follows: 
"(4)  That  the  presiding  Judge  erred  In  law. 
as  it  is  respectfully  submitted,  in  refusing 
defendant's  motion  for  a  new  trial  on  the 
minutes  of  the  court  upon  the  grounds  as 
stated  by  him,  that  'the  testimony  of  the 
conductor  himself  shows  that  he  was  con- 
vinced that  he  had  done  wrong,  and  there 
is  other  testimony  in  the  case  that  shows 
that  the  conductor  was  negligent  and  reck- 
less.'v  When,  as  it  is  respectfully  submitted, 
there  is  no  such  testimony  in  the  case  and 
his  honor  in  coming  to  such  a  conclusion 
misconstrued  the  testimony  altogether,  and 
in  refusing  the  motion  upon  a  clear  mis- 
understanding of  the  testimony  committed 
error  of  law."  In  refusing  the  motion  for 
a  new  trial,  the  presiding  Judge  merely 
stated  his  impressions  as  to  the  force  and 
effect  of  the  testimony.  The  rule  is  thus 
stated  in  Webber  v.  Ahrens.  36  S.  C.  585, 
15  S.  E.  732:  "The  trial  judge  need  not 
have  given  any  reasons  for  his  refusal*  of 
the  motion  for  a  new  trial;  ♦  •  ♦  but  If 
he  gave  his  reasons  for  his  conclusions,  such 
reasons  cannot  be  canvassed  by  this  court, 
if  they  relate  to  the  questions  of  fact  sub- 
mitted to  the  jury." 

It  is  the  judgment  of  this  court,  that  the 
judgment  of  the  circuit  court  be  reversed  and 
the  case  remanded  to  that  court  for  a  new 
trial. 

POPE,  0.  J.,  concurs  in  the  result 
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STATE  V.  MILLER  et  al. 

(Supreme  Court  of  South  Carolina.    Feb.   20, 
1906.) 

1.  HoMiciDB— Evidence— Otheb     Offenses- 
Circumstances  Preceding  Act. 

In  a  prosecution  for  homicide,  evidence 
that  a  few  minutes  before  the  killing  defend- 
ant was  traveling  in  the  direction  of  the  scene 
of  the  tragedy,  shouting  and  crying  out,  and 
that,  a  short  time  before  reaching  deceased, 
he  attacked  another  person  without  provoca- 
tion, is  relevant,  as  bearing  upon  the  state  of 
defendant's  mind. 

[Ed.   Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  §  341.] 

2.  Same— Admissions. 

In  a  prosecution  for  murder,  an  admission 
by  defendant  within  5  or  10  minutes  after  the 
crime  that  he  had  shot  a  man  is  admissible. 

3.  Same— Reputation— Instructions. 

In  a  criminal  prosecution,  an  instruction 
that  testimony  that,  so  far  as  witness  knew, 
the  reputation  of  a  certain  person  was  good, 
should  be  taken  in  connection  with  what  the 
witness  stated  other  persons  had  said  on  the 
subject,  was  proper. 

4.  Samb— Instbuctions— Mamce. 

An  instruction  that  malice  has  been  de- 
fined to  be  a  term  of  art  importing  wickedness 
and  ezcludinff  just  cause  and  excuse  is  not  er- 
roneous, on  the  ground  that  it  leads  the  jury  to 
believe  that  mere  wickedness  is  malice. 

5.  Criminal  Law— TriaI/— Instructions. 

In  a  criminal  prosecutiou,  an  instruction 
that  defendant  is  entitled  to  the  benefit  of  all 
evidence  in  his  favor  is  not  erroneous,  as  de- 
priving defendant  of  any  benefit  arising  from 
the  lack  of  evidence. 
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In  a  prosecution  for  murder,  an  instruc- 
tion that  the  law  of  self-defense  is  founded  in 
necessity,  so  that  if  it  be  not  necessary  to 
take  human  life,  and  it  does  not  appear  to 
be  necessary,  the  law  of  self-defense  falls  to 
the  ground,  though  it  does  not  make  any  dif- 
ference whether  the  danger  was  real  or  not, 
if  the  party  actually  believed  at  the  time  that 
he  was  in  danger,  was  proper. 

Appeal  from  General  Sessions  Circuit 
Ck)urt  of  Saluda  County;  Purdy,  Judge. 

Sion  Miller  and  another  were  convicted  of 
manslaughter,  and  appeal.    Affirmed. 

C  J.  Ramage,  for  appellants.'  B«  A. 
Cooper,  for  the  State. 

JONES,  J.  Sion  Miller,  Joe  B.  Miller,  and 
Eussell  McCormick  were  indicted  for  the 
murder  of  Richard  Truesdale.  Sion  Miller 
and  Russell  McCormick  were  convicted  of 
manslaughter  and  sentenced  to  imprisonment 
in  the  state  penitentiary  at  hard  labor  for 
10  years. 

1.  The  homicide  occurred  in  Saluda  county, 
in  the  afternoon  of  June  11,  1904,  at  Long 
Bridge  on  the  Mt  Willing  road  leading  from 
Batesburg  to  said  bridge.  The  defendants 
that  afternoon,  previous  to  the  homicide, 
passed  by  the  home  of  W.  L.  Wise  on  said 
road,  about  three  miles  from  Long  Bridge, 
going  in  the  direction  of  said  bridge.  The 
witness  W.  L.  Wise  was,  over  objection,  per- 
mitted to  testify  that  about  15  or  20  minutes 
before  defendants  passed  his  house  that 
afternoon  he  heard  hollering  and  pistol  shots 
up  the  road  In  the  direction  from  which  they 
were  coming,  and  this  ruling  is  the  founda- 
tion of  the  first  exception,  the  appellant  alleg- 
ing that  the  testimony  was  not  sufficiently 
connected  in  point  of  time  with  the  killing 
and  not  calculated  to  explain  any  phase 
of  the  homicide.  The  witness  Lawrence 
Hartley,  a  negro,  was,  over  objection,  per- 
mitted to  testify  as  to  the  unprovoked  and 
violent  conduct  of  defendant  Russell  Mc- 
Cormick towards  him  on  said  road  that  after- 
noon, about  one-quarter  of  a  mile  from 
Wise's  house.  The  witness  testified:  "Mr. 
McCormick  said:  *Helio,  nigger.'  I  said: 
*Good  evening.  Mister.'  He  said:  'Raise 
your  hat  to  me.  If  you  don't,  I  will  shoot 
your  God  damn  brains  out*  I  could  not 
raise  my  hat  at  once.  He  caught  hold  of  my 
mule's  bridle  and  drew  a  knife  on  me  and 
said:  'If  you  don't  raise  your  hat  to  me  I 
will  cut  your  God  damn  heart  out'  And  I 
raised  my  hat  to  him."  This  testimony  was 
admitted  on  the  ground  that  it  tended  to 
show  the  defendant's  state  of  mind  a  short 
time  before  the  homicide.  This  ruling  is  the 
basis  of  the  second  exception,  which  contends 
that  such  conduct  was  not  connected  with  the 
homicide  and  had  no  tendency  to  show  de- 
fendant's frame  of  mind  towards  the  de- 
ceased. The  general  rule  is  that  proof  of 
distinct  and  Independent  offenses  is  not  ad- 
missible on  the  trial  of  a  person  accused  of 
crime,  but  there  are  exceptions  to  or  modi- 


fications of  this  general  rule,  as  where  such 
evidence  reasonably  tends  to  show  the  malice, 
intent,  or  motive  of  the  defendant  with  re- 
spect to  the  crime  charged^  or  to  show  the 
identity  of  the  defendant  and  his  connection 
with  the  crime  charged,  or  where  the  offense 
is  so  closely  connected  with  the  crime  charged 
as  to  bring  it  within  the  rule  of  res  gestae. 
Wharton's  Orlm.  Bv.  (8th  Ed.)  §|  '30-47. 
See,  also,  a  full  and  elaborate  note  to  People 
V.  Molineux,  62  L.  R.  A.  103.  The  testimony 
admitted  tended  to  show  that  the  defendants 
were,  a  short  time  before  the  homicide,  ap- 
proaching the  place  where  it  occurred,  armed . 
with  a  deadly  weapon  and  with  a  mind  ready 
for  mischief.  The  conduct,  actions,  and 
general  behavior  of  the  accused  immediately 
before  the  killing  is  admissible  to  show  that 
he  was  armed  and  In  a  vicious  humor.  4 
Elliott  on  Bv.  S  3029. 

2.  The  sixth  exception  alleges  error  in 
permitting  the  witness  W.  C,  Duncan  to  testi- 
fy, over  objection,  on  cross-examination  by 
the  solicitor,  that  defendants,  5  or  10  min- 
utes after  the  homicide,  in  a  short  conversation 
with  witness,  said  that  they  had  shot  a  dark- 
ey. The  ground  of  objection  was  not  made 
known  to  the  circuit  court,  but  the  testimony 
la  clearly  competent  to  show  that  they  comr 
mitted  the  homicide. 

3.  The  seventh  exception  relates  to  re- 
marks of  the  court  in  connection  with  the 
testimony  of  J.  A.  Ridgell,  offered  by  the 
state  to  prove  the  reputation  of  the  deceased 
for  peace  and  good  order.  After  the  witness 
in  his  testimony  said,  "So  far  as  I  know,  it 
was  good,"  the  court  properly  remarked: 
"In  order  that  there  may  be  no  misunder- 
standing about  this  matter,  when  you  attempt 
to  prove  the  good  character,  or  the  bad  char- 
acter, by  reputation,  not  by  what  you  know 
about  it  or  what  the  witness  knows  about 
it  but  by  showing  what  people  generally  say 
about  the  witness  whose  character  is  assailed, 
or  whose  character  is  sought  to  be  bolstered 
up.  Reputation  is  what  people  say  and 
think  about  a  man.  This  witness's  testimony 
will  be  taken  in  connection  with  what  he 
said  about  what  people  said  about  the  de- 
ceased." 

4.  The  judge  charged  the  jury:  "Now 
malice  has  been  defined  to  be  a  term  of  art 
importing  wickedness  and  excluding  just 
cause  or  excuse.  It  is  something  that  springs 
from  wickedness,  from  depravity,  from  a 
depraved  spirit  from  a  spirit  at  the  time 
bent  on  mischief,  and  not  then  having  a  re- 
gard for  the  social  obligations,  or  the  obli- 
gations which  rest  upon  mankind."  The 
third  exception  alleges  error  in  this  charge 
in  that  it  confounds  wickedness  and  malice, 
and  the  instruction  had  a  tendency  to  make 
the  jury  believe  that  mere  wickedness  in  a 
defendant  is  equivalent  to  malice.  We  see 
no  merit  in  this  exception.  The  charge  was 
correct 

5.  The  court  also  charged:  "Now  the  de- 
fendants come  into  court  and  say  not  guilty, 
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and  when  thej  say  not  guilty  they  are  not 
called  upon  to  name  any  qpedal  defense  be- 
yond Just  saying  not  goilty.  but  any  defense 
that  may  arise  from  the  testimony  that  in- 
ures to  their  benefit;  they  may  set  up  a 
Bpecial  plea,  or  may  not  set  up  any  special 
plea.  Under  the  plea  of  not  guilty  they 
are  entitled  to  the  benefit  of  all  the  testi- 
mony in  the  case  that  may  inure  to  their 
benefit"  In  their  fourth  exception  appellants 
allege  that  the  court  erred  in  charging  the  last 
sentence  above,  in  that  he  should  have  charged 
the  Jury  that  defendants  were  also  entitled  to 
any  benefit  arising  form  the  failure  of  proof  or 
lade  of  testimony.  This  exception  cannot  be 
sustained.  We  see  nothing  in  the  charge 
excluding  the  matt»  which  appellants  claim 
should  have  been  incorporated,  and  in  other 
portions  of  the  charge  it  was  made  manifest 
to  the  Jury  that  it  was  the  duty  of  the  state 
to  prove  its  case  against  the  defendants  be- 
yond any  reasonable  doubt 

6.  The  fifth  and  remaining  exception  as- 
signs error  in  the  charge  as  to  self-defense 
in  not  distinguishing  between  an  absolute 
and  an  apparent  necessity  to  strike.  The 
charge  was  full  and  clear  on  that  point  as 
shown  hj  this  extract  from  the  charge,  the 
first  sentence  being  the  portion  to  which 
exception  Is  taken:  "The  whole  thing  of 
self-defense  after  all  is  summarized  and  em- 
braced in  one  word,  necessity.  The  law  of 
self-defense  is  founded  in  necessity,  and  if  It 
be  not  necessary  to  take  human  life,  if  It 
appear  not  to  be  necessary  to  take  human 
life  at  the  time  it  was  taken,  the  law  of 
self-defense  falls  to  the  ground.  There  must 
be  some  real  or  some  apparent  necessity  for 
taking  human  life,  the  party  must  be  actual- 
ly in  Imminent  danger  or  be  must  believe 
he  was  in  imminent  danger,  before  he  .can 
strike.  So  far  as  the  law  of  self-defense  is 
concerned,  it  does  not  make  one  shadow  of 
difference  whether  the  danger  was  real  or 
not,  if  the  party  actually,  honestly  believed 
at  the  time  he  was  in  danger  of  receiving 
serious  bodily  harm,  or  suffering  death  at 
the  hands  of  the  party  slain."  The  charge 
as  a  whole  was  very  full  on  the  subject  of 
self-defense  and  the  law  was  declared  in  ac- 
cordance with  the  rule  stated  In  State  v. 
McGreer,  IS  S.  C.  466. 

The  exceptions  are  overruled,  and  the 
Judgment  of  the  circuit  court  Is  affirmed. 


(73  s.  C.  282) 


STATE  V.  IVBT. 


(Supreme  Court  of  South  Carolina.    Feb.  21, 
1906.) 

1.  Hawkebs  awd  Pkddlebs— Who  Abe. 

A  person  is  not  a  hawker  and  peddler  of 
medicines  within  Act  Feb.  26,  1002  (Laws  1902, 
pp.  1101,  1102),  forbidding  traveling  vendors 
from  peddling  and  hawking  medicines,  who  so- 
licits orders  for  medicines,  taking  notes  for  the 
price,  the  medicines  to  he  shipped  from  another 
state  and  delivered  by  one  other  than  the  per- 
son soliciting  the  order. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Hawkers  and  Peddlers,  U  a-6.] 
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State. 

Where  defendant  convicted  of  hawking  and 
peddling  appeals  from  the  magistrate  to  the  cir- 
cuit court,  a  finding  In  such  court  that  he  is 
not  guilty  is  an  acquittal  from  which  the  state 
cannot  appeaL 

[Ed.  Note. — ^For  eases  in  point,  see  voL  15, 
Cent.  Dig.  Criminal  Law,  SI  2604^  2605.] 

Appeal  from  Oeneral  Sessions  Circuit  Court 
of  Sumter  County;    Watts,  Judge. 

W.  B.  Ivey  was  convicted  of  hawking  and 
peddling,  and  from  a  Judgment  of  the  court 
of  general  sessions  reversing  a  Judgment  of 
the  magistrate,  the  state  appeals.    Affirmed. 

John  S.  Wilson  and  Ia  D.  Jennings,  for 
the  State.    John  H.  Clifton,  for  respondent. 

POPE,  C.  J.  A  prosecution  In  the  magis- 
trate's court  of  H.  Harby,  Esq.;  of  Sumter 
county,  S.  C,  was  instituted  about  the  14th 
of  October,  1905,  against  W.  E.  Ivey,  as  de- 
fendant, on  the  charge  of  the  purchase  and 
delivery  of  a  package  of  medicine,  in  viola- 
tion of  section  1,  of  an  act  entitled  ''An  act 
to  prevent  traveling  vendors  from  plying 
their  vocation,"  approved  26th  of  February, 
A.  D.  1902,  pp.  1101,  1102.  After  the  intro- 
duction of  testimony  on  both  sides,  the  magis- 
trate found  the  defendant  guilty  and  sen- 
tenced him  to  pay  a  fine  of  $30  or  to  be  im- 
prisoned in  the  county  Jail  for  30  days. 
From  this  Judgment  the  defendant  appealed. 
His  appeal  came  on  to  be  heard  before  his 
honor,  Judge  R.  C.  Watts,  at  the  regular 
term  of  the  court  of  general  sessions  of  Sum- 
ter county,  on  the  26th  day  of  October,  1905. 

After  the  hearing,  the  following  order  was 
passed:  "The  above  stated  case  was  heard 
by  me  on  an  appeal  from  the  court  of  magis- 
trate^ after  a  full  hearing  and  argument  by 
L.  D.  Jennings  for  the  state  and  John  H. 
Clifton  for  the  defendant  I  am  satisfied  that 
the  defendant  was  not  engaged  in  hawking 
or  peddling  medicine,  drugs  or  compounds, 
contrary  to  the  statute,  known  as  the  hawker 
and  peddler  act,  and  upon  the  contrary  It 
appears  that  the  defendant  was  merely  solic- 
iting (NTders  for  the  future  delivery  of  a 
package  of  medicines,  which  at  the  time  of 
the  solicitations  of  orders  therefor  was  not 
within  the  state  of  South  Carolina,  and  con- 
sequently not  the  subject  of  legislative  con- 
trol upon  the  part  of  the  said  state.  The 
defendant  was  in  no  sense  a  hawker  or  ped- 
dler, the  testimony  showing  that  he  neither 
carried  around  from  place  to  place  for  the 
purpose  of  selling,  or  offering  for  sale,  the 
prohibited  commodities,  nor  did  he  sell  or 
offer  to  sell  the  same,  and  the  testimony 
further  shows  that  the  defendant  was  engag- 
ed in  an  interstate  transaction,  and  is,  there- 
fore, protected  by  the  law  and  regulations 
of  interstate  commerce,  and  consequently  can- 
not be  made  to  pay  license  for  such  interstate 
business.  Therefore  it  is  ordered,  on  motion 
of  John  H.  Clifton,  defendant's  attorney: 
That  so  far  as  the  exceptions  of  the  de- 
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fendant  to  the  rnlin^  and  Jadgment  of  the 
magistrate  raise  or  point  out  errors  made  by 
the  magistrate  contrary  to  and  inconsistent 
with  this  order  and  the  findings  herein  made, 
the  same  be,  and  hereby  are,  sustained.  It 
is  further  ordered:  That  the  judgment  of 
the  magistrate,  made  and  pronounced  against 
the  said  defendant  be,  and  the  same  is,  here- 
by overruled;  the  prosecution  heretofore  com- 
menced against  the  defendant  be  dismissed, 
and  that  the  cash  l>ond  heretofore  deposited 
by  defendant  in  lieu  of  recognizance,  pending 
hearing  of  this  appeal,  be  refunded  to  him 
or  his  attorney." 

From  this  Judgment  the  state  has  appeal- 
ed upon  the  following  grounds :  "(1)  Be- 
cause his  honor  erred  in  holding  that  at  the 
time  the  defendant  solicited  orders  for  the 
sale  of  medicine  that  the  same  was  not  within 
the  limits  of  the  state  and  subject  to  legis- 
lative control;  whereas,  his  honor  should  have 
held  that  the  soliciting  of  orders  and  offer- 
ing for  sale  medicines  without  license  with- 
in the  state  of  South  Carolina,  constituted 
an  offense,  and  that  it  made  no  difference 
whether  the  medicine  offered  to  be  sold,  or 
for  which  the  defendant  was  soliciting  orders, 
was  within  the  limits  of  the  state  of  South 
Carolina  or  not  (2)  Because  his  honor  erred 
in  holding  that  the  defendant  as  a  matter  of 
law,  was  engaged  in  interstate  commerce,  and 
was,  therefore,  protected  by  the  laws  reg- 
ulating interstate  commerce,  and  was  not  li- 
able under  the  hawkers  and  peddlers  act; 
whereas,  his  honor  should  have  held  that  the 
defendant  was  not  engaged  in  interstate  com- 
merce business,  but  that  he  went  from  place 
to  place  within  the  county  of  Sumter,  and 
state  of  South  Carolina,  exhibiting  a  sample 
case  of  medicine  and  selling  medicine  for 
future  delivery,  which  the  testimony  showed 
was  actually  shipped  into  the  state  in  large 
bulk  and  then  taken  by  representatives  of  the 
defendant  and  distributed  from  place  to  place 
to  the  persons  to  whom  he  had  made  sale 
when  going  around  with  the  samples,  which 
his  honor  should  have  held  constituted  the 
crime  of  hawking  and  peddling,  as  laid  down 
by  this  court  in  the  case  of  State  v.  Moore- 
head,  42  S.  C.  211,  20  S.  B.  544,  26  L.  R.  A. 
585,  46  Am.  St  Rep.  719,  in  which  case  the 
court  referred  to  Amer.  &  Eng.  Enc.  of 
Law,  pages  307,  308,  in  which  the  definition 
of  hawkers  and  peddlers  is  given  as  follows: 
'A  person  is  a  hawker  and  peddler  where  he 
transfers  the  merchandise  from  place  to  place 
by  means  of  public  conveyance  or  otherwise, 
as  well  as  where  be  himself  carries  it  and 
one  who  goes  from  house  to  house  soliciting 
orders  for  the  purchase  of  goods  to  be  de- 
livered in  the  future  is  likewise  a  hawker  and 
peddler,  as  well  as  one  who  goes  about  the 
country  bartering  merchandise  for  such 
articles  as  he  can  get  in  exchange.'  Therefore, 
bis  honor  erred,  as  is  respectfully  submitted,  in 
holding  that  the  defendant  in  going  from  place 
to  place  taking  orders  for  the  future  delivery 
«f  medicines,  was  not  a  hawker  and  peddler 


under  the  statute.  (8)  Because  his  honor 
erred  in  holding  that  the  defendant,  in  going 
from  place  to  place  within  the  state  solicit- 
ing orders,  selling  medicine,  and  taking 
notes  and  security  for  the  same  to  be  deliv- 
ered in  the  future,  was  not  a  hawker  and 
peddler,  because  the  medicine  was  not  within 
the  state  at  the  time  of  sale;  whereas, 
we  respectfully  submit  that  his  honor  should 
have  held  that  the  defendant  In  going  ftom 
place  to  place,  selling  medicine  and  taking  or- 
ders for  the  same,  taking  notes  and  securities 
for  the  payment  was  a  hawker  and  peddler 
without  license,  and  guilty  of  a  violation  of 
the  Acts  of  190^  at  page  1101,  which"  pro- 
vides as  follows:  That  after  the  approval 
of  this  act  it  shall  be  unlawful  for  any  per- . 
son  to  travel  as  hawkers  and  peddlers  from 
place  to  place  in  this  state  and  to  sell  or  to 
offer  for  sale  any  medicine,  drug  or  com- 
pound to  be  used  as  a  curative  without  first 
paying  to  the  clerk  of  the  court  of  each  coun- 
ty in  which  such  person  seeks  to  sell  sucb 
medicine,  drug  or  compound,  a  fee  of  $100 
for  the  use  of  such  county,  and  procuring 
from  him  a  license  permitting  such  person 
to  sell  such  medicine,  drug  or  compound  with- 
in such  county,'  etc  (4)  His  honor  erred  in 
not  holding  that  the  traveling  from  place  to 
place  offering  medicine  for  sale  was  a  vio- 
lation of  said  section,  whether  said  medicine 
was  ever  delivered  or  not  and  lu  not  sustain- 
ing the  Judgment  and  conviction  of  the  de- 
fendant by  the  magistrate.  (5)  Because  his 
honor  erred  in  holding  that  the  testimony 
did  not  show  that  the  defendant  was  a  hawk- 
er and  peddler;  about  which  testimony  there 
is  no  dispute,  and  which  testimony  shows 
that  the  defendant  went  from  house  to  house 
with  the  sample  case  of  medicine  and  took 
notes  like  the  oneprintedin  thecase,  andprmn- 
ised  to  deliver  the  medicine  in  the  future, 
which,  according  to  the  testimony,  was  ship- 
ped from  without  the  state  to  the  defendant's 
superior  agent  in  bulk  and  by  another  agent 
taken  to  the  different  parties  in  packages, 
and  delivered,  which  testimony  his  honor 
should  have  held  constituted  the  defendant  a 
hawker  and  peddler,  and  was  not  interstate 
commerce  business,  because  his  honor  should 
have  held  that  orders  were  not  taken  and 
sent  direct  to  the  house  outside  of  the  state, 
and  then  filled  by  the  house  and  shipped  di- 
rect to  the  purchaser,  but'  said  orders  were 
never  sent  to  the  house,  but  that  the  defend- 
ant and  his  superior  ordered  the  medicine  in 
bulk  shipped  to  themselves  and  then  unpack- 
ed and  distributed  in  small  quantities,  all 
of  which  the  evidence  shows,  and  which  his 
honor  should  have  held  constituted  the  de- 
fendant a  hawking  peddler." 

We  will  now  examine  the  exception.  The 
language  used  in  the  statute,  whose  provi- 
sions it  is  claimed  were  willfully  violated 
by  the  defendant  and  which  offense  is  set 
forth  in  the  third  ground  of  appeal,  is  direct- 
ed against  the  hawking  and  peddling  of  med- 
icines, drugs,  or  compounds  to  l>e  used  as  a 
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curative,  and  shows  that  It  Is  as  a  hawker 
and  peddler  of  the  same  that  is  Intended  to 
be  covered  by  this  legislative  provision. 
Therefore,  it  is  necessary  to  ascertain  what 
is  the  meaning  in  law  attached  to  the  terms 
"hawlcer"  and  "peddler."  In  the  case  of  State 
V.  Belcher,  1  McMnl.  42,  this  court,  through 
Judge  O'Neall,  as  its  organ,  said  It  was  neces- 
sary to  go  back  to  the  old  act  of  1787  (P.  L. 
p.  152)  to  ascertain  these  terms  and  defini- 
tions; that  "persons  who  travel  from  town  to 
town,  from  one  plantation  to  another,  by 
land  or  by  water,  carrying  to  sell  or  exposing 
to  sale  any  rum,  sugar,  or  other  goods,  wares, 
or  merchandises,  are  included  in  the  general 
terms  'hawkers'  and  'peddlers.* "  In  the  case 
of  State  V.  Moorehead,  42  S.  0.  213,  20  S.  E. 
544,  26  L.  R.  A.  585,  46  Am.  St.  Rep.  719,  the 
aforesaid  definition  of  these  words,  hawker 
and  peddler,  was  retained.  Also,  in  the  case 
of  Alexander  Bros.  v.  Greenville  County,  49 
S.  C.  529,  27  S.  E.  469,  this  definition  is  re- 
tained. In  State  v.  Coop,  52  S.  0.  511,  30 
S.  E.  609,  41  L.  R.  A.  501,  the  said  definition 
of  these  terms  was  retained.  Also,  in  15  A. 
and  E.  Ency.,  at  page  291,  this  definition  is 
retained  in  this  language:  "Hawkers  and 
peddlers  are  persons  who  practice  carrying 
merchandise  about  from  place  to  place  for 
tfale,  as  opposed  to  traders  who  sell  at  estab- 
lished shops."  On  the  same  page,  this  work 
points  out  the  essential  difference  between  a 
peddler  and  a  commercial  traveler  or  drum- 
mer, as  well  as  the  distinction  between  hawk- 
ers and  peddlers  on  the  one  side  and  on 
the  other  side  itinerent  vendors  or  transient 
merchants.  It  seems  to  us,  therefore,  that  in 
refusing  in  this  instance  to  recognize  the  de- 
fendant as  a  hawker  and  peddler,  the  cir- 
cuit* judge  committed  no  error.  So  that  the 
second,  third,  fourth,  and  fifth  grounds  of 
appeal  must  be  overruled. 

The  first  ground  of  appeal  does  not  present 
a  case  where  the  circuit  judge  committed  any 
error,  as  will  appear  by  the  foregoing  views. 
But  besides  these  matters,  there  is  an  insuper- 
able objection  in  sustaining  the  appeal.  The 
state  has  no  right  to  appeal. 

It  is  the  judgment  of  this  court,  that  the 
judgment  of  the  circuit  court  be,  and  the 
same  is,  afilrmed. 

JONES,  J.  I  concur  in  dismissing  the  ap- 
peal in  this  case.  •  The  circuit  court  on  ap- 
peal from  the  magistrate  court  held  "that 
the  defendant  was  in  no  sense  a  hawker  or 
peddler,  the  testimony  showing  that  he  nei- 
ther carried  around  from  place  to  place  for 
the  purpose  of  selling  or  offering  for  sale  the 
prohibited  commodities,  nor  did  he  sell  or 
offer  to  sell  the  same."  This  finding  of  fact 
Is  sufficient  to  support  the  Judgment  of  the 
trircuit  court,  which  was  in  legal  effect  a  ver- 
dict of  acquittal,  and  this  Court  will  not 
review  the  findings  of  fact  in  a  case  at  law, 
even  if  it  should  be  conceded  that  the  state 
has  the  right  to  appeal  from  a  judgment  of 
acquittal  in  a  criminal  case.    But  I  concur 


in  the  view  of  Mr.  JusUce  GARY  that  the 
state  cannot  appeal  in  this  case.  State  v. 
Gathers,  16  S.  C  870,  shows  that  an  appeal 
cannot  be  taken  by  the  state  from  a  judg- 
ment of  acquittal  in  the  court  of  general  ses- 
sions. It  is  true,  however,  that  the  state 
may  appeal  from  an  order  quashing  an  in- 
dictment State  V.  Young,  30  S.  C.  399,  9 
S.  E.  855;  State  v.  Bouknight,  55  S.  C.  857, 
33  S.  E.  451,  74  Am.  St  Rep.  751 ;  or  from  a 
judgment  which  substantially  amounts  to  a 
quashing  of  an  indictment  State  v.  Long, 
66  S.  a  399,  44  S.  E:  960. 

WOODS,  J.  I  concur  in  this  opinion  and 
in  separate  opinion  of  Associate  Justice 
JONES. 

GARY,  A.  J.  I  concur  in  the  result,  on 
the  ground  that  the  dismissal  of  the  pro- 
ceedings was,  in  effect,  an  acquittal  of  the 
defendant,  from  which  the  state  has  not  the 
right  of  appeal. 


ROUSE  et  al.  v. 
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(Supreme  Court  of  North  Carolina.    March  20, 
1906.) 

1.  Bills  and  Notes— Notice  o»  Nonpayment 
—Right  of  Surety. 

A  surety  on  a  note  is  not  entitled  to  no- 
tice of  nonpayment  under  Revisal  1905,  §  2239, 
providing  for  notice  of  dishonor  to  the  drawer 
and  indorser  of  a  dishonored  negotiable  instru- 
ment. 

[Ed.  Note. — For  cases  in  point,  see  toL  7, 
Cent.  Dig.  Bills  and  Notes,  fi  1008.1 

2.  Same. 

A  surety  on  a  note  is  not  an  indorser  with- 
in Revisal  1905,  §  2213,  providing  when  a  per- 
son is  liable  as  indorser. 

3.  Same. 

A  surety  on  a  note  is  jprimarily  liable  there- 
on within  Revisal  1905,  f  2342,  declaring  that 
the  person  primarily  liable  on  an  instrument 
is  the  person  who  by  the  terms  thereof  is  ab- 
solutely required  to  pay  the  same. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent.  Dig.  Bills  and  Notes,  H  542,  550.] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;  W.  R.  Allen,  Judge. 

Action  by  N.  J.  Rouse  and  another  against 
Shade  Wooten.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

The  action  was  brought  to  recover  the 
amount  of  a  note  payable  to  the  plaintiff  and 
signed  by  EL  A.  Hinsou  as  principal  and  the 
defendant  as  surety.  The  issues  submitted 
to  the  jury  with  their  answers  thereto  were 
as  follows:  "(1)  Did  the  defendant  execute 
the  note  sued  on  for  value?  Ans.  Yes.  (2) 
If  so,  did  he  execute  said  note  as  surety? 
Ans.  Yes.  (3)  If  so,  was  this  fact  known 
to  the  plaintiff?  Ans.  Yes.  (4)  If  so,  was 
said  note  paid  at  maturity?  Ans.  No.  (5)  If 
so,  did  plaintiffs  give  notice  to  the  defend- 
ant of  the  nonpayment  of  said  note?  ^Vns. 
No.  (6)  If  not,  did  plaintiffs  give  such  notice 
to  defendant  thereafter,  and.  If  so,  when? 
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Ans.  In  doubt  as  to  time,  but  about  January 
after  maturity  of  note."  The  execution  of 
the  note  waa  admitted.  There  was  no  excep- 
tion to  evidence  or  to  the  charge  of  the  court. 
The  defendant  moved  for  judgment  upon  the 
verdict,  which  motion  was  overruled  and  he 
excepted.  Plaintiff  then  moved  for  judgment. 
His  motion  was  'allowed  and  judgment  en- 
tered upon  the  verdict  for  him.  Defendant 
excepted  and  appealed. 

Wooten  &  Wooten  and  Shepherd  &  Shep- 
herd, for  appellant.  Loftln  &  Varser  and 
G.  V.  Cowper,  for  appellees. 

WALKER,  J.  The  defendant's  contention 
Is  that  he  was  discharged  from  liability  on 
the  note  by  reason  of  the  fact  that  he  was 
not  given  due  notice  of  its  dishonor,  and  he 
relies  upon  section  2239  of  the  Revisal  of 
1905  to  sustain  his  position.  It  appears 
from  the  face  of  the  paper  that  it  is  a 
note  and  not  a  bill,  and  that  defendant  was 
not  either  a  drawer  or  indorser,  who  are 
alone  mentioned  in  that  section.  The  Jury 
in  their  verdict  find  that  he  was  simply  a 
surety.  His  counsel  in  their  brief  refer  to 
section  2213  to  show  that  defendant  Is  not 
primarily  liable  on  the  note,  but  he  is  not 
in  any  sense  an  indorser,  as  he  is  a  party 
to  the  note,  and  that  section  therefore  has 
no  bearing  on  the  case.  We  infer  from  the 
course  of  the  argument  that  some  reliance 
was  placed  on  section  2219,  dispensing  with 
presentment  for  payment  where  it  Is  sought 
to  charge  the  person  primarily  liable  on  a 
negotiable  instrument,  the  argument  deduced 
therefrom  being  that  presentment  Is  neces- 
sary where  the  party  Is  secondarily  liable 
and  that  defendant's  liability  is  of  that  char- 
acter. While  we  do  not  think  the  question  is 
distinctly  presentedi  as  there  Is  nothing  in 
the  verdict  concerning  presentment  for  pay- 
ment, it  is  a  matter  of  general  importance, 
and  we  will  therefore  consider  it. 

The  negotiable  instrument  law  (chapter  54 
of  the  Revisal  of  1905),  which  is  an  admir- 
able compilation  of  the  principles  relating 
to  the  subject,  clearly  points  out  the  well- 
settled  distinction  between  persons  primarily 
liable  and  those  secondarily  liable  on  com- 
mercial paper.  "The  person  primarily  liable 
on  an  instrument  is  the  person  who  by  the 
terms  of  the  instrument  is  absolutely  re- 
quired to  pay  the  same.  All  other  parties  are 
secondarily  liable."  Section  2342.  A  surety 
comes  squarely  within  the  definition  of  a 
person  whose  liability  is  primary,  for  he  Is, 
by  the  terms  of  the  instrument,  absolutely 
required  to  pay  the  same.  In  Shaw  v.  Mc- 
Farlane,  23  N.  C.  216,  it  is  held  that  if  two 
persons  are  bound  by  a  bond  or  judgment 
for  the  payment  of  a  sum  of  money,  the 
one  is  liable  to  the  creditor  in  the  same 
manner  and  to  the  same  extent  as  the  other, 
though,  as  between  themselves,  they  may 
stand  as  principal  and  surety.  "In  re- 
spect to  the  creditor  they  are  joint  debtors 
Qxed  with  the  same  obligations  and  what 


discharges  one  discharges  the  other  and  noth- 
ing lees."  A  surety's  obligation  is  thus  de- 
fined in  Brandt  on  Suretyship  &  Guaranty 
(3d  Ed.)  S  2:  "A  surety  is  usually  bound  with 
his  principal  by  the  same  instrument,  exe- 
cuted at  the  same  time  and  on  the  same  con- 
sideration. He  is  an  original  promisor  and 
debtor  from  the  beginning,  and  Is  held  ordi- 
narily to  know  every  default  of  his  princi- 
pal." Mfg.  Go.  V.  Kimmel,  87  Ind.  566.  It  is 
there  further  said  that  he  is  not  entitled  to 
presentment  or  to  notice  of  dishonor  and 
that  he  is  in  the  first  instance  answerable 
for  the  debt  for  which  he  makes  himself 
responsible  and  is  directly  and  equally  bound 
with  his  principal  and  must  take  notice  of 
his  default  Neal  t.  Freeman,  85  N.  G.  441. 
The  court,  by  Ashe,  J.,  in  Williams  v.  Glenn, 
92  N.  G.  255,  53  Am.  Rep.  416,  said:'  "As 
between  the  makers  of  a  promissory  note  and 
the  holder,  all  are  alike  liable  and  all  are 
principals,"  citing  Roblson  v.  Lyle,  10  Barb. 
(N.  Y.)  512.  The  court  then  proceeds  to  say 
that,  as  between  themselves,  the  true  rela- 
tion of  the  parties  as  principal  and  surety 
may  be  shown  and  their  rights  depend  upon 
principles  other  than  those  stated.  The  dis- 
tinction between  a  primary  and  secondary 
liability  is  well  stated  and  illustrated  in 
Coleman  v.  Fuller,  105  N.  G.  328, 11  S.  B.  175, 
8  L.  R.  A.  380.  where  it  is  said  that  a  surety 
is  bound  with  his  principal  as  an  original 
promlssor,  but  the  contract  of  a  guarantor 
Is  his  own  separate  contract  and  a  warranty 
that  what  is  promised  by  the  principal  shall 
be  done  and  not  merely  an  engagement 
jointly  with  the  principal  to  do  the  thing. 
"The  surety's  promise  Is  to  pay  a  debt,  which 
becomes  his  own  when  the  principal  fails  to 
pay  It."  To  the  same  effect  are  the  cases 
of  Woody  V.  Haworth  (Ind.  App.)  57  N.  E. 
272  and  Nading  v.  McGregor  (IndL)  23  N.  E. 
283,  6  L.  R.  A.  686.  So  in  Bell  v.  Howerton, 
111  N.  G.  70,  15  S.  E.  891,  the  court  declared 
the  principle  to  be  that  "the  duty  of  perform- 
ing the  contract,  or  seeing  that  it'  is  per- 
formed, is  on  the  surety,  and  that  he  cannot 
require  the  creditor  to  assume  any  part  of 
the  burden  which  he  has  made  his  own." 

The  question  we  now  have  before  us  was 
directly  Invqlved  In  Kearnes  v.  Montgomery, 
4  W.  Ya.  29,  and  the  court  thus  defined  the 
relation  of  a  surety  to  the  creditor:  "The 
contract  of  a  guarantor  is  collateral  and 
secondary.  It  differs  in  that  respect  from 
the  contract  of  a  surety,  which  is  direct; 
and  in  general  the  guarantor  contracts  to 
pay  if,  by  the  use  of  due  diligence,  the  debt 
cannot  be  made  out  of  the  principal  debtor ; 
while  the  surety  undertakes  for  the  payment, 
and  so  is  responsible  at  once  if  the  principal 
debtor  makes  default."  Hall  v.  Weaver  (G. 
G.)  34  Fed.  104.  The  court,  in  Hammel  t. 
Beardsley,  31  Minn.  315,  17  N.  W.  858,  draws 
the  distinction  sharply  in  these  words:  "We 
have  not  overlooked  the  technical  distinction 
between  the  undertaking  of  a  surety,  which 
is  primary,  and  that  of  a  guarantor  properly 
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io  called,  which  to  collateral  and  secondary. 
But  one  who  absolutely  guaranties  payment 
of  the  debt  Is  in  every  respect  essentially  a 
surety."  Substantially  the  same  expression 
is  used  in  Bank  ▼.  Richards,  85  Vt  284, 
where  it  is  said:  ''A  surety  is  an  original 
maimer,  and  becomes  primarily  and  absolutely 
liable,  as  much  so  as  the  principal,  to  any 
party  lawfully  holding  the  paper."  Ballard 
T.  Burton  (Vt)  24  Atl.  709,  161/.  R.  A.  667. 
As  we  have  shown,  a  surety  is  in  law  gen- 
erally regarded  as  a  maker  of  the  note,  and 
in  Hunt  V.  Johnson,  96  Ala.  185,  11  South. 
887,  it  is  held,  in  accordance  with  familiar 
and  elementary  principles  that  the  maker  of 
a  promissory  note  is  "the  primary  debtor" 
and  is  not  entitled  to  presentment  or  demand 
for  payment  before  suit  is  brought  His  obli- 
gation to  pay  is  absolute  and  in  no  sense 
dependent  upon  a  demand  after  maturity. 
The  doctrine  is  succinctly  stated  in  Mcintosh 
V.  Reed  (G.  C)  89  Fed.  466,  where  it  is  said 
that  a  surety  undertakes  to  pay  if  the  debtor 
does  not,  while  in  a  collateral  undertaking, 
like  a  guaranty,  the  undertaking  is  to  pay 
if  the  debtor  cannot  In  the  one  case,  there 
is  a  direct  liability  for  the  act  to  be  per- 
formed, while  in  the  other  there  is  a  liability 
for  the  ability  only  of  another  to  perform 
the  act  "Suretyship  is  a  direct  contract 
to  pay  the  debt  of  another.  It  insures  the 
particular  claim."  Reigart  v.  White,  52  Pa, 
440.  Indeed  in  Kilton  v.  Tool  Ck).,  22  R.  I. 
611,  48  Atl.  1039,  Douglas,  J.,  for  the  court, 
said  that  "the  words  •primary  and  direct' 
contrasted  with  'secondary,'  when  spoken  of 
an  obligation,  refer  to  the  remedy  provided 
by  law  for  enforcing  the  same  rather  than 
to  the  character  and  limits  of  the  obligation 
itself."  Whether  this  is  the  meaning  of  those 
words  as  used  in  our  statute,  we  need  not 
inquire,  for  if  it  is,  the  remedy  against  the 
surety  being  direct  and  immediate,  his  liabil- 
ity within  the  sense  given  to  the  word  by  that 
court  would  still  be  "primary."  2  Parsons, 
Bills  &  Notes  (1871)  p.  118.  The  text  writers 
are  equally  explicit  in  assigning  the  under- 
taking of  a  surety  to  the  class  of  primary 
liabilities.  ''A  surety  is  liable  as  much  as 
his  principal  is  liable,  and  absolutely  liable 
as  soon  as  default  Is  made,  without  any 
demand  upon  the  principal  whatsoever  or  any 
notice  of  default  2  Daniel,  Neg.  Inst  (5th 
Ed.)  §  1753 ;  Tledeman  on  Commercial  Paper, 
{  415."  "A  surety  is  liable  absolutely  as 
principal  upon  default."  2  Randolph,  Com. 
Paper  (2d  Ed.)  {  849;  Dart  v.  Sherwood,  76 
Am.  Dec.  228.  A  surety  undertakes  primar- 
ily to  pay  if  the  debtor  does  not  A  guar- 
antor undertakes  secondarily  to  pay  if  the 
debtor  cannot  Id.  note  2;  Kramph's  Ex'z 
V.  Hats's  Ex'rs,  52  Pa.  525.  "It  must  be 
remembered,"  it  is  said  in  2  Parsons  on 
Bills  &  Notes  (1871),  at  page  118,  "that  while 
a  surely  of  a  note  is  generally  a  maker,  a 
guarantor  Is  never  a  maker.  The  surety's 
proraise  is  to  pay  a  debt,  which  becomes  his 
own  debt  when  the  principal  fails  to  pay  It, 


and  the  surety  may  therefore  be  sued  at  once 
as  soon  as  the  note  is  due  and  dishonored." 

We  find  nothing  in  the  negotiable  instru- 
ment law  to  sustain  the  defense  set  up,  either 
when  that  law  Is  considered  alone  or  when 
it  is  read  in  the  light  of  established  prin- 
ciples. 

No  error. 


a40  N.  C.  SIS) 

PARROTT  T.  ATLANTIC  ft  N.  a  R.  00. 

(Supreme  C3oart  of  North  Carolhia.    March  20, 
1906.) 

1.  OabBIBBS    —    PaSSENGSBS    — -    BjEGTIOIf    ^ 

PxmrrivE  Damages. 

Plaintiff,  who  was  rightfully  a  passenger 
on  defendant's  train,  was  wrongfully  ejected 
therefrom  at  night  in  the  country.  PlaintilC 
testified  that  the  conductor  and  brakeman  took 
hold  of  him  and  forcibly  ejected  him,  in   the 

Sresence  of  other  passengers,  and  that  the  con- 
nctor  was  rude,  stem,  harsh,  and  humilltating 
in  his  demeanor  towards  plaintiff.  Held,  that 
such  facts  were  sufficient  to  justify  the  sub- 
mission of  the  issue  •^f  plaintiirs  right  to  puni- 
tive damages. 

2.  APPEAIr-ADinSSION  OT  BVIDENGB— CUBIIIG 

Brbob. 

Where,  in  an  action  for  ejection  of  a 
passenger,  the  court  after  admitting  certain 
evidence  as  to  what  transpired  after  plaintiff 
left  the  train  until  he  arrived  home  next  morn- 
ing, some  of  which  was  admissible,  withdrew 
all  of  it  from  the  jury  in  a  clear  and  distinct 
manner  and  it  did  not  appear  that  defendant 
was  prejudiced  thereby,  the  error  in  admitting  it 
was  cured. 
8.  CusToics  AND   Usages— BviDEROE   as  to 

EZISTENOE— ReBUTTAI*. 

Where,  in  an  action  for  ejection  of  a  pas- 
senger, the  carrier  was  permitted  to  prove  the 
habit  or  custom  of  the  conductor  in  question 
in  regard  to  taking  up  tickets  and  checkmg  pas- 
sengers to  show  that  the  conductor  could  not 
have  overlooked  the  *  fact  that  he  had  once 
taken  up  plaintiff's  ticket,  plaintiff  was  en- 
titled to  prove  in  rebuttal  that  there  was  no 
such  infallible  habit  or  custom,  by  showing 
specific  instances  where  the  custom  failed,  if 
it  existed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15| 
Cent.  Dig.  Customs  and  Usages,  fi  45.] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;   Councill,  Judge. 

Action  by  Simon  B.  Parrott,  by  his  next 
friend,  against  the  Atlantic  ft  North  Caro- 
lina Railroad  Company.  From  a  judgment 
for   plaintiff,   defendant   appeals.    Afllrmed. 

Action  to  recover  damages  for  wrongful 
ejection  of  plaintiff  from  defendant's  train. 
The  following  issues  were  submitted:  "(1) 
Did  the  plaintiff  purchase  the  ticket  from  the 
defendant  as  alleged  in  the  sixth  paragraph 
of  the  complaint?  Yes.  (2)  Did  the  de- 
fendant wrongfully  eject  the  plaintiff  from  its 
train    as   alleged    in    the    complaint?    Yes. 

(3)  If  so,  what  actual  damages  is  the  plaintiff 
entitled    to    recover    of    defendant?    $5.55. 

(4)  Did  the  defendant  willfully  and  wantonly 
or  with  malice  eject  said  plaintiff  from  its 
train  as  alleged  in  the  0th.  paragraph  of 
the  complaint?  Yes.  (5)  If  so,  what  puni- 
tive damages  is  the  plaintiff  entitled  to  re- 
cover   of   the   defendant?    $500." 


N.a) 
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N.  J.  Rouse  and  P.  M.  Pearsall,  for  appel- 
lant liOftin  &  Yaraer  and  G.  Y.  Oowper, 
for  appellee. 

BROWN,  X  1.  Defendant  contends  that 
there  Is  no  evidence  in  the  record  warrant- 
ing the  imposition  of  smart-money.  The  Jnry 
have  found  that  plaintiff  was  rightfully  a 
passenger  and  was  wronl^lly  put  off  de- 
fendant's train  at  night  in  the  country  some 
12  miles  from  Goldsboro.  Under  the*  fourth 
issue  they  have  found  the  ejection  was  willful 
and  wanton.  We  find  sufficient  evidence  in 
plaintiff's  own  testimony  to  be  submitted  to 
the  jury  upon  that  issue.  Plaintiff  states 
that  the  conductor  and  brakeman  took  hold 
of  him  and  forcibly  ejected  him,  that  it 
was  in  the  presence  of  other  passengers,  and 
that  the  conductor  was  rude,  stem,  harsh, 
and  humiliating  in  his  demeanor  towards 
plaintiff.  We  think  that  the  authorities  are 
clear  that  bis  honor,  upon  the  evidence,  did 
not  err  in  submitting  the  assessment  of  puni- 
tive damages  to  the  discretion  of  the  Jury. 
Holmes'  Case,  94  N.  G.  818;  Hutchison's 
Case,  140  N.  a  — ,  52  8.  B.  268 ;  Ammons' 
Case,  140  N.  C.  — ,  52  S.  B.  731. 

2.  Exceptions  1,  2,  8,  4,  and  5 :  These  five 
exceptions  are  all  directed  to  the  same  class 
and  kind  of  testimony  and  all  involve  the 
same  principle.-  His  honor,  in  overruling  the 
five  several  objections  of  defendant 'and  in 
admitting  the  evidence  embraced  in  these 
five  exceptions,  permitted  the  plaintiff  to  de- 
tail to  the  jury  what  transpired  from  the 
time  that  he  left  the  train  near  La  Grange 
until  his  return  home  the  next  morning,  in- 
volving a  description  of  an  injury  to  his  toe, 
his  fright  during  the  night  on  the  way  to 
Goldsboro,  the  soiled  condition  of  his  face 
and  clothing,  and  his  wandering  around 
Goldsboro  during  the  night  We  are  in- 
clined to  think  that  this  evidence,  or  some 
of  it,  was  competent  upon  the  issue  as  to 
actual  damages,  but  as  that  view  was  not 
considered  in  the  argument  or  briefis,  we 
do  not  deem  it  necessary  to  decide  the  ques- 
tion. His  honor  withdrew  the  consideration 
of  all  of  it  from  the  jury  in  a  very  clear 
and  distinct  manner.  In  doing  so  we  do 
not  think  his  honor  exceeded  his  authority. 
When  we  can  see  that  the  appellant  has 
been  really  injured  by  such  action  we  will 
always  order  a  new  trial.  In  this  case  the 
evidence  admitted  and  withdrawn  was  so 
compact  and  brief,  and  the  language  of  his 
honor  so  clear  In  withdrawing  it,  that  we 
are  satisfied  the  Jury  could  not  have  been 
misled  or  unduly  Influenced  against  defend- 
ant by  it  Crenshaw  v.  Johnson,  120  N.  C. 
270,  26  S.  B.  810,  and  Wilson  v.  Manufac- 
turing Co.,  120  N.  C.  05,  26  S.  B.  629,  are 
in  point  The  case  relied  on  by  defendant 
(Gattis  V.  Kilgo,  131  N.  C.  199,  42  S.  B. 
584)  is  easily  distinguished.  The  court  based 
its  ruling  upon  the  ground  that  the  incom- 
petent evidence  pointed  out  was  not  a  si&ple 
error  upon  the  part  of  the  trial  judges  which 
68  S.B.— 28 


can  be  corrected  .at  almost  any  time  before 
verdict;  but  that,  as  the  court  says,  "it 
was  a  misconception  of  the  theory  on  which 
the  case  should  have  been  tried,"  that  ''the 
incompetent  evidence  embraced  nearly  the 
whole  of  the  evidence  offered  to  show 
malice." 

8.  Bxceptlons  6,  7,  and  8:  These  three  ex- 
ceptions arise  upon  the  admission  by^  his 
honor  of  the  testimony  of  witnesses  that 
Capt  Hinnant,  the  conductor,  had  on  pre- 
vious occasions  called  upon  each  of  them  for 
a  ticket  after  it  had  been  surrendered  to 
him.  The  defendant  was  permitted  to  prove 
the  habit  or  custom  of  Hinnant,  the  con- 
ductor, in  regard  to  taking  up  tickets  and 
checking  passengers  from  all  stations  on  the 
road.  The  conductor  testified:  "This  cus- 
tom lets  us  know  where  the  passenger  is 
going  and  that  we  have  taken  his  ticket" 
It  was  offered  by  defendant  to  show  that 
the  conductor  could  not  have  overlopked  the 
fact  that  he  had  once  taken  up  plaintiff's 
ticket  The  testimony  of  the  witnesses  of 
the  plaintiff  tended  to  rebut  this  custom  and 
to  show  its  fallibility,  if  it  existed,  by  offer- 
ing several  instances  when  the  same  con- 
ductor had  made  the  same  mistake.  "Of 
the  probative  value  of  a  person's  habit  or 
custom,  as  showing  the  doing  on  a  specific 
occasion  of  the  act  which  is  the  subject  of 
the  liabit  or  custom,  there  can-  be  no  doubt" 
Wigmore,  vol.  1,  S  92;  Mathlas  v.  O'Neill, 
94  Mo.  527,  6  S.  W.  253.  To  rebut  this,  a 
negative  habit  may  be  shown  by  evidence 
tending  to  prove  that  there  was  no  such 
habit  or  custom  or  that  the  custom  was  the 
contrary.  The  plaintiff  in  this  case  under- 
took to  deny  the  existence  of  such  an  infal- 
lible habit  or  custom  by  showing  specific 
instances  where  the  habit  failed,  if  there  was 
such  a  habit  How  else  could  plaintiff  con- 
tradict it?  "That  a  negative  habit  may  be 
shown  and  not  merely  an  affirmative  one, 
seems  unquestionable,"  etc.  1  Wigmore,  I 
876.  The  only  way  In  which  the  value  of  the 
alleged  custom  could  be  judged  was  by  sub- 
jecting it  to  the  test  of  specific  Instances. 
The  testimony  was  competent  for  that  pur- 
pose. State  V.  Railroad,  58  N.  H.  411,  and 
cases  cited. 

Upon  a  careful  examination  of  the  record 
we  find  no  error. 

Affirmed* 


a40  N.  C.  652) 
OliAUS-SHBAR    CO.    v.    B.    LEE    HARD- 
WARE   HOUSE. 

(Supreme  Court  of  North  Carolina.    March  20- 

1906.) 
1.  AccouwT,  Action  on— Vebifikd  Accounts 

"~DbIFI  N ITE  N  ESS 

Revisal  1905,  §  1625,  provides  that  in  ac 
tlons  on  an  account  for  goods  sold  and  delivered 
a  verified  itemized  statement  of  such  accouni 
shall  be  received  in  evidence  and  shall  be  prima 
facie  evidence  of  its  correctness.  Held  that^ 
where  an  itemized  account  of  a  bill  of  good«^ 
sued  on  was  duly  verified,  it  was  not  ob/e^- 
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tionable  for  IndeflnlteneflB  because  of  trade 
terms  and  abbreviations  well  understood  in  the 
trade,  showing  the  number  and  kind  of  articles 
shipped  and  catalogue  numbers,  price  per  dozen, 
and  discounts  allowed  on  each. 

2.  Sales  —  Contbact  —  Construc3tioii  — 
Time  of  Delivery. 

Where  a  contract  for  the  sale  of  goods 
called  for  a  delivery  "immediately,"  it  was 
complied  with  by  a  delivery  within  a  reason- 
able .  time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales,  §  219.] 

3.  Same— Reasonable    Time— Question    fob 
Jury. 

Where  a  contract  for  the  sale  of  goods 
required  delivery  within  a  reasonable  time, 
whether  a  delay  of  30  days  was  an  unreason- 
able time  was  a  question  of  mixed  law  and 
fact  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Gent  Dig.  Sales,  fi  249.] 

Appeal  from  Superior  Court,  Harnett 
County ;  Justide,  Judge. 

Action  by  the  Claus-Shear  Company  against 
the  E.  Lee  Hardware  House  on  a  bill  for 
goods  alleged  to  have  been  sold  and  delivered 
to  defendant  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

H.  L.  Godwin,  for  appellant  Godwin  A 
Davis,  for  appellee. 

BROWN,  J.  1.  In  order  to  make  a  prima 
facie  case  the  plaintiff  offered  In  evidence, 
under  the  provisions  of  the  statute  (Revisal 
1905,  §  1625),  an  itemized  account  of  $35.53 
duly  verified.  The  defendant  objected  to 
It  because  not  properly  itemized  and  not  ex- 
pressed in  intelligible  terms,  and  also  be- 
cause it  does  not  show  on  its  face  that  it  Is 
for  goods  sold  and  delivered.  We  think  the 
objections  untenable.  The  statement  sets 
out  the  number  and  kind  of  shears,  scissors, 
and  razors  shipped,  the  catalogue  numbers, 
price  per  dozen,  and  discounts  allowed  on 
each.  There  are  trade  terms  and  abbrevia- 
tions used  which  show  more  fully  the  kind 
of  articles  shipped.  To  illustrate:  One 
item  is  billed  as  follows:  "^  doz.  5^  No. 
315  Jap.  Tlr  Shrs  15—^7.50."  It  is  clear 
that  those  are  abbreviations  well  understood 
in  the  hardware  trade,  and  mean  Japan  tai- 
lor shears,  and  that  the  figures,  "15,"  repre- 
sent the  catalogue  price,  and  "$7.50"  the  net 
price  with  discounts  off.  The  defendant  Lee, 
who  was  examined,  does  not  profess  to  be 
ignorant  of  the  meaning  of  the  bill.  It  also 
appears  upon  the  face  of  the  bill  that  it  is 
for  goods  sold  by  the  plaintiff  to  the  defend- 
ant. 

2.  The  defendant  contends  that  the  oral 
contract  called  for  a  delivery  of  the  goods 
immediately,  and  that  the  evidence  tended  to 
prove  a  delay  of  at  least  30  days  between 
the  receipt  of  the  order  and  the  shipment, 
which  the  defendant  contends  is  an  unreason- 
able delay,  and  that  his  honor  erred  in  leav- 
ing the  question  of  "reasonable  time"  to  the 
jury.  There  have  been  numerous  cases  ad- 
judicating the  meaning  of  the  terms  "imme- 
diately"   and  "forthwith,"   etc,   as    used  In 


contracts,  and  it  Is  held  that  such  terms  are 
to  be  construed  liberally.  Such  terms  never 
mean  the  absolute  exclusion  of  any  interval 
of  time,  but  mean  only  that  no  unreasonable 
length  of  time  shall  intervene  before  perfor- 
mance. 21  Am.  &  Eng.  Enc.  (1st  Ed.)  535, 
note  1.  Where  a  covenant  requires  payment 
of  money  immediately,  the  party  is  entitled 
to  reasonable  tlme1:o  get  it  Toms  v.  Wilson, 
116  E.  C.  L.  455. 

Whether  the  determination  of  what  is  a 
reasonable  time  Is  a  question  of  law  for  the 
court  or  of  fact  for  the  jury  is  a  matter  up- 
on which  there  is  much  conflict  of  authority. 
In  our  own  Reports  the  case  of  Murry  v. 
Smith,  8  N.  C.  42,  in  the  syllabus,  declares 
that  "reasonable  time  means  that  a  party 
shall  do  an  act  as  soon  as  he  conveniently 
can,  and  it  seems  the  court  is  to  be  the  judge 
of  that"  This  syllabus  is  not  fully  support- 
ed, so  fiar  as  we  can  see,  by  the  opinion  of 
the  court  The  definition  of  what  is  reason- 
able time  is  taken  from  the  charge  of  the 
superior  court  judge  to  the  jury.  The  charge 
seems  to  have  been  specifically  approved  by 
this  court,  but  there  is  nothing  in  that  opin- 
ion, or  any  other  opinions  of  our  eminent 
and  learned  predecessors,  which  holds  that 
reasonable  time  is  essentially  a  question  of 
law.  If  there  are  such,  they  have  not  been 
called  to  our  attention,  and.  they  seem  to 
have  escaped  the  lynx-eyed  vigilance  of  our 
learned  Chief  Justice,  who  has  recently 
stated  that  what  constitutes  reasonable  time 
is  a  question  for  the  jury.  Blalock  v.  Clark. 
133  N.  C.  308,  45  S.  E.  642;  Same  Case,  137 
N.  C.  144,  49  S.  E.  88. 

In  this  apparent  conflict  between  the  two 
cases  quoted,  and  they  appear  to  be  about 
the  only  cases  bearing  on  the  subject  which 
the  diligence  of  counsel  and  our  own  re- 
searches have  discovered,  we  have  examined 
somewhat  extensively  the  decisions  of  other 
courts  and  the  text  writers.  The  result  of 
our  examination  leads  us  to  the  conclusion 
that  what  is  "reasonable  time"  is  generally 
a  mixed  question  of  law  and  fact,  not  only 
where  the  evidence  is  conflicting,  but  even  in 
some  cases  where  the  facts  are  not  disputed ; 
and  the  matter  should  be  decided  by  the  jury 
upon  proper  Instructions  on  the  particular 
circumstances  of  each  case.  Luckhart  v. 
Ogdeh,  30  Cal.  557;  Morrison  v.  Wells,  48 
Kan.  494,  29  Pac.  601 ;  Searcy  v.  Hunter,  81 
Tex.  644,  17  S.  W.  372,  26  Am.  St  R^.  837; 
Furniture  Co.  v.  Board  of  Education,  58 
N.  J.  Law,  646,  35  Ati.  397;  Hill  v.  Hobart, 
16  Me.  168 ;  Am.  Extract  Co.  v.  Ryan,  104  Ala. 
267,  15  South.  807;  Murrell  v.  Whiting,  32 
Ala.  55;  Railroad  v.  Pumphrey  59  Md.  390; 
2  Mechen  on  Sales,  §  1132.  This  seems  to  be 
so  decided  in  England.  Fray  v.  Hill,  2  B.  C. 
L.  397;  Doe  y.  Sandham,  1  T.  R.  705;  Ellis 
V.  Thompson,  3  M.  &  W-  445. 

The  time,  however,  may  be  so  short  or 
80  long  that  the  court  will  declare  it  to  be 
reasonable  or  unreasonable  as  a  matter  of 
law.    Whether   the   question   of   reasonable 
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time  Is  one  of  fact  or  law  must  '*from  the 
very  nature  of  things"  depend  upon  the  dr^ 
cumstances  of  each  particular  case,  as  busi- 
ness affairs  are  so  kaleidoscopic  In  their  na- 
ture that  it  Is  seldom^  If  ever,  that  any  two 
transactions  are  exactly  alike.  If,  from  the 
admitted  facts,  the  court  can  draw  the  con- 
clusion as  to  whether  the  time  is  reasonable 
or  unreasonable  by  applying  to  them  a  legal 
principle  or  a  rule  of  law,  then  the  question 
Is  one  of  law.  But  if  different  inferences 
may  be  drawn,  or  the  circumstances  are  nu- 
merous and  complicated  and  such  that  a  def- 
inite legal  rule  cannot  be  applied  to  them, 
then  the  matter  should  be  submitted  to  the 
jury.  It  is  only  t^hen  the  facts  are  undis- 
puted and  different  inferences  cannot  be  rea- 
sonably drawn  from  them  that  the  question 
ever  becomes  one  of  law.  Colt  v.  Owens,  90 
N.  Y.  368;  Hedges  v.  Hudson  R.  R.  Co.,  49 
N.  Y.  223;  Pinney  v.  Railroad,  19  Minn.  251 
{QU.  211). 

This  question  frequently  arises  in  con- 
tracts for.  sale  and  delivery  of  articles  of 
merchandise  where  no  date  is  fixed  for  a  de- 
livery. Such  was  the  case  of  Ellis  v.  Thomp- 
son, supra.  In  the  case  of  Cocker  v.  Mfg. 
Co.,  3  Sumn.  532,  Fed.  Cas.  No.  2,932,  Mr. 
Justice  Story  on  the  circuit  submitted  the 
question  of  reasonable  time  to  the  Jury,  and 
in  doing  so  that  learned  Judge  referred  with 
approbation  to  the  rule  laid  down  by  Baron 
Alderson  in  Ellis  v.  Thompson.  After  stating 
that  what  was  reasonable  time  for  the  de- 
livery of  the  coal  at  London  was  a  question 
for  the  jury  in  the  absence  of  a  specified  date 
in  the  contract,  that  eminent  English  Judge 
says:  "It  seems  to  me  the  correct  mode  of 
ascertaining  what  reasonable  time  is  in  such  a 
case  as  this,  is  by  placing  the  court  and  Jury 
in  the  same  situation  as  the  contracting  par- 
ties themselves  were  in  at  the  time  they  made 
the  contract ;  that  is  to  say,  by  placing  before 
the  Jury  all  those  circumstances  which  were 
known  to  both  parties  at  the  time  the  con- 
tract was  made  and  under  which  the  contract 
itself  took  place." 

The  term  "reasonable  time"  is  a  technical 
and  legal  expression  which  in  the  abstract  in- 
volves matter  of  law  as  well  as  fact  Thom- 
as Starkie  says :  "The  law  cannot  prescribe 
in  general  what  shall  be  reasonable  time  by 
any  defined  combination  of  facts,  so  much 
does  the  question  depend  upon  the  situation 
of  the  parties  and  the  minute  and  peculiar 
circumstances  Incident  to  each  case."  Star- 
kie on  Bv.  pp.  709,  774;  1  Daniel  on  Neg. 
Inst.  §  612;  1  Parsons  on  Notes  &  Bills,  — ; 
Wyman  v.  Adams,  12  Cush.  (Mass.)  210,  214. 
There  is  no  rule  of  law  by  which  the  court 
can  speak  authoritatively  as  to  what  is  rea- 
sonable time  for  the  delivery  of  merchandise 
ordered  through  a  salesman  at  Dunn,  N.  C, 
the  order  to  be  filled  and  shipped  from  Fre- 
mont, Ohio.  The  time,  30  days,  is  not  on 
either  extreme.  Many  authorities  hold  that 
the  time  may  be  so  short  or  so  long  that  the 
court  may,  as  matter  of  law,  declare  it  rea- 


sonable or  unreasonable;  but  the  same  au- 
thorities say  that  where  the  time  falls  be- 
tween these  extremes  what  constitutes  a  rea- 
sonable time  is  a  question  to  be  answered  by 
the  Jury.  Railway  Co.  v.  Birnie,  59  Ark.  78, 
26  S.  W.  528,  citing  many  cases.  As  to  who 
shall  decide  this  question  of  reasonable  time 
has  been  much  better  controverted  in  the 
courts,  but  we  think  the  better  view  that  it 
is  a  mixed  question  of  law  and  fact,  and 
that,  except  where  the  facts  are  few,  simple, 
and  undisputed,  and  where  only  one  infer- 
ence can  be  drawn,  or  except  where  the  time 
is  so  short,  or  so  long  that  the  court  may  de- 
clare it  reasonable  or  unreasonable,  it  should 
be  left  to  the  sound  discretion  of  the  Jury  un- 
der the  instruction  of  the  court  upon  the  par- 
ticular circumstances  of  the  case.  Bacon  ▼. 
Harris,  15  R.  I.  003,  10  Atl.  647. 

We  find  no  error  in  the  record  and  the 
Judgment  Is  affirmed. 


WALKER  and  CONNEB,   JJ., 

result 


concur  in 
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(Supreme  Court  of  North  Carolina.    March  27, 
•    1906.) 

L  Chattel  Mobtgages  —  Fobeolosuhe  —  Rb- 

OOVEBT  OF  PbOFERTT — DeMAITD. 

Where  a  mortgagor  of  a  chattel  has  been 
left  and  continues  in  possession  and  control 
thereof  and  has  done  nothing  to  jeopardize  the 
mortgagee's  right,  a  demand  is  ordinarily  neces-, 
sary  before  an  action  to  recover  the  property  can 
be  maintained  at  the  mortgagor's  expense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Chattel  Mortgages,  I  311.] 

2.  Same — ^Waiveb — Denial  of  Right. 

Where  a  mortgagor,  on  being  informed  that 
the  mortgagee  would  have  to  have  **8ome  money 
or  the  property,"  replied,  "If  you  get  it  you 
will  get  it  by  the  law,"  he  thereby  waived  his 
right  to  a  further  demand  for  the  property  as 
a  condition  precedent  to  the  mortgagee's  right 
to  recover  the  same  at  the  mortgagor's  expense. 

3.  Saio: — ^Accounting — Pleading — Countes- 

GLAIM. 

In  a  suit  to  recover  mortgaged  property, 
the  complaint  alleged  absolute  ownership  and 
demand  of  possession  as  such  owner.  Defend- 
ant's answer  admitted  plaintiff's  right  to  pos- 
session under  the  mortgage  to  secure  a  debt  of 
$150,  but  stated  that  the  property  seized  was 
worth  $700,  and  that  it  had  been  converted  and 
wasted  by  plaintiff.  The  testimony  showed  that 
plaintiff  was  not  the  unqualified  owner  of  the 
property,  but  only  bad  a  special  interest  to  hold 
it  as  security  for  the  debt.  Held,  that  defend- 
ant's answer,  notwithstanding  its  admission  of 
plaintiff's  right  to  possession,  might  be  treated 
as  a  counterclaim  and  tendered  an  issue  as  to 
the  value  of  the  property  seized,  entitling  de- 
fendant to  an  accounting. 

4.  Counterclaim — Nature  and  Scope — ^Leoal 
and  Equitable  Claims. 

Revisal  1905,  $  481^  provides  that  a  counter- 
claim must  be  one  existing  in  favor  of  a  de- 
fendant and  against  a  plaintiff  betwen  whom  a 
several  judgment  might  be  had  in  the  action 
arising  (1)  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  as  the  foundation 
of  plaintiff's  claim,  or  connected  with  the  sub- 
ject of  the  action,  or  (2)  in  an  action  arising 
on  contract,  any  other  cause  of  action  arising 
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also  on  contract  and  ezisdnc  at  tlie  commence- 
ment of  Che  action.  Held  that,  subject  to  the 
limitations  in  such  section,  a  counterclaim  in- 
cludes nearly  eyery  kind  of  cross-demand  exist- 
ing in  fayor  of  defendant  and  against  plaintifE 
in  the  same  right,  whether  legal  or  equitable. 

[Ed.  Note. — For  cases  in  point,  see  yoL  43. 
Cent.  Dig.  Set-OfiE  and  Gounterclainit  {(  26'^.J 
6.  Same — ^Existei^ob— Time. 

The  requirement  restricting  a  counterclaim 
to  one  that  exists  at  the  time  the  action  was 
conmienced  only  applies  to  counterclaims  within 
the  second  class,  and  hence  a  counterclaim  aris- 
ing under  the  first  subdivision  may  be  pleaded 
and  enforced,  though  it  did  not  entirely  mature 
before  answer  filed. 

[Ed.  Note. — For  cases  in  point,  see  yol.  43, 
Gent  Dig.  Set-OfiE  and  Counterclaim,  5  67.] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Bryan,  Judge. 

Action  by  R.  L.  Smith  &  Co.  against  F.  J. 
French.  From  a  judgment  for  plaintiff,  but 
denying  a  recovery  of  costs,  bo^i  peirties 
appeal.    Reversed. 

Plaintiff,  holding  a  chattel  mortgage  on 
certain  personal  property  of  defendant,  a 
crop,  a  horse,  etc,  to  secure  a  debt  in  the 
sum  of  $150,  brought  this  action  of  claim 
and  delivery  for  the  property,  and  the  same 
was  taken  under  process  In  this  action  and 
turned  over  to  plaintiff.  At  the  time  of 
action  brought,  the  note  was  past  due,  and 
the  right  of  foreclosure  had  become  absolute. 
The  note  is  not  set  out,  but  the  amount  seems 
to  be  admitted  by  the  parties,  and  is  assumed 
to  be  $150  for  the  purposes  of  this  appeal. 
Plaintiff  filed  bis  complaint,  alleging  owner- 
ship of  the  property  and  Its  value.  Defend- 
ant answered,  admitting  plaintiff*s  right  to 
possession  of  the  property  under  and  by 
virtue  of  the  debt  and  mortgage  above  refer- 
red to;  averred  that  no  demand  for  the  prop- 
erty had  ever  been  made  on  defendant  be- 
fore action  was  brought,  and  alleged  further 
that  under  and  by  virtue  of  process  in  the 
cause,  the  property  unbraced  in  the  mortgage 
to  the  value  of  $700  had  been  seized  and 
turned  over  to  plaintiff,  who  had  wasted  and 
converted  the  same,  and  demanded  judgment 
against  plaintiff  for  the  value  of  the  property 
over  and  above  the  amount  due  on  the  mort- 
gage debt,  and  for  other  relief.  The  court 
submitted  an  issue  as  to  demanu,  declining 
to  submit  other  issues,  and  the  jury  having 
answered  the  issue  to  the  effect  that  no  de- 
mand had  been  made  for  the  property,  the 
court  gave  judgment  as  follows:  "This 
cause  coming  on  to  be  heard,  and  it  appear- 
ing to  the  court  that  it  is  admitted  in  the 
answer  that  plaintiffs  are  the  owners  and 
entitled  to  the  possession  of  the  property 
described  in  the  complaint  by  virtue  of  a 
certain  mortgage  recorded  in  Book  4,  page  20, 
In  the  ofiSce  of  the  register  of  deeds  of  Craven 
coimty,  it  Is  considered  and  adjudged  t^iat 
plaintiffs  are  the  owners  and  entitled  to  pos- 
session of  said  property  by  virtue  of  said 
mortgage.  And  it  further  appearing  that 
the  jury  have  found  that  no  demand  was 
made  before  bringing  the  action,  it  is  con- 


sidered and  adjudged  that  plalntlfb  pay  the 
costs."  From  ttke  foregoing  jtidgmoit,  the 
plaintiffs  and  defendants  excepted  and  ap- 
pealed. 

D.  L.  Ward,  for  plaintiff.  W.  D.  Mclver, 
B.  M.  Green,  and  O.  H.  Guion,  for  defendant 

Plaintiff's  Appeal. 

HOKB,  J.  (after  stating  the  case).  Plain- 
tiff assigns  for  error  that  the  judge  told  the 
jury  "that  the  demand,  as  claimed  and  testi- 
fied to  by  plaintiff,  was  not  an  unequivocal 
demand,  and  was  insufficient,  in  law  and  in 
substance ;  that  if  they  believed  the  evidence 
they  would  answer  the  issue  'No.'**  It  is 
very  generally  held  that  where  a  mortgagor 
of  a  chattel  has  been  left  and  continues  in 
possession  and  control  of  the  property  and 
has  done  nothing  to  question  or  jeoxxardize 
the  mortgagee's  right,  a  demand  is  necessary 
before  an  action  to  recover  the  property  can 
be  maintained  at  the  mortgagor's  expense. 
Jones  on  Chattel  Mortgages,  5  443;  Cobbey 
on  Chatty  Mortgages,  vol.  1,  {  GOa  This  is 
so  held  because  in, such  case  the  possession 
of  the  mortgagor,  while  permissive,  is  right* 
ful,  and  it  would  be  unjust  to  subject  him 
to  cost  and  expense  without  giving  him  no- 
tice and  opportunity  to  surrender  the  prop- 
erty without  litigation.  This  right  to  a  de- 
mand, however,  may  be  waived  or  forfeited, 
and  is  not  required  **where  the  defendant 
has  committed  acts  inconsistent  with  the 
title  and  right  of  possession  in  the  mortgagee, 
and  has  conducted  himself  in  such  a  way  as 
to  show  that  a  demand  would  be  wholly  un- 
availing." Am.  &  Eng.  Bna  vol.  24,  p.  510. 
Our  own  decisions  are  to  like  effect  Buff- 
kins  V.  Bason,  112  N.  C.  162,  16  S.  B.  916; 
Moore  r.  Hurtt,  124  N.  0.  27,  82  S.  B.  317. 

Applyhng  these  principles  to  the  testimony 
pertinent  to  the  issue,  we  are  of  opinion  .that 
there  was  error  in  the  charge  of  the  court  as 
indicated  in  the  exception.  On  the  trial, 
John  Lancaster,  a  witness  for  plaintiff,  who 
was  acting  as. agent  for  the  plaintiff  at  the 
time  of  the  conversation,  testified,  among 
other  things,  as  follows:  "Q.  Before  you 
brought  suit,  what  did  you  say  to  defendant? 
I  told  him  we  had  to  have  some  money  or  the 
property,  and  defendant  replied,  'If  yon  get 
it  you  will  get  it  by  the  law.' "  A  demand 
need  not  be  made  in  technical  form.  Any 
words  which,  fairly  Interpreted  and  under- 
stood, would  convey  notice  that  present  de- 
livery Is  required,  will  serve  tlie  purpose. 
And  so  any  words  on  the  part  of  defendant 
which,  fairly  understood.  Import  a  denial  of 
plaintiff's  right,  or  express  a  definite  purpose 
not  to  deliver  voluntarily,  will  put  the  de- 
fendant in  the  wrong  and  justify  an  action. 
While  the  language  of  plaintiff's  agent  may 
not  express  with  sufilcient  distinctness  a  re- 
quirement for  the  present  delivery  of  the 
property,  the  question  here  is  not  so  much 
whether  a  demand  was  made  by  plaintiff,  but 
whether  th^  right  to  require  such  a  demand 
was  waived  by  defendant ;  and  if,  under  the 


N.a) 


R  L.  SMITH  A  CO.  ▼.  FRBNGH. 


437 


drcnmstances  stated,  If  defendants  or  either 
of  them  replied,  *'If  you  get  the  property,  yon 
will  get  it  by  law,"  this  can  only  mean  that 
defendants  did  not  intend  to  surrender  the 
property  volnntarlly.  Such  a  statement,  if 
made  then  and  there,  pnt  the  defendant  in 
the  wrong,  and  subjected  him  to  an  action 
for  the  property.  No  further  demand  was 
required. 
There  is  error,  and  a  new  trial  is  awarded. 

Defendant's  Appeal. 

Defendant,  having  filed  an  answer  admit- 
ting plaintifTs  right  to  possession  of  the  prop- 
erty under  the  mortgage  to  secure  the  debt 
of  $160,  answered  further,  and  alleged  that 
there  had  been  seized  and  turned  over  to 
plaintiff,  under  the  process  in  the  cause,  prop- 
erty to  the  value  of  $700,  which  had  been 
converted  and  wasted  by  the  plaintiff,  and 
tendered  an  issue  as  to  the  value  of  the  prop- 
erty seized,  to  the  end  that  defendant  might 
have  payment  for  any  excess  over  and  above 
plaintiffs  debt.  The  court  declined  to  sub- 
mit the  issue,  confined  the  verdict  to  an  issue 
as  to  a  demand  by  the  plaintiff,  and  gave 
Judgment  as  set  out  in  plaintifTs  appeal.  De- 
fendant excepted. 

While  the  plaintiff  in  his  complaint  alleges 
absolute  ownership  of  the  property  and  de- 
mands possession  as  such  owner,  the  answer 
and  the  testimony  tend  to  show  that  he  has 
not  the  unqualified  ownership,  but  only  a 
special  interest  in  it,  to  wit,  the  right  to  take 
it  in  payment  of  his  debt  and  to  retain  only 
what  is  necessary  for  that  purpose,  when 
dealt  with  according  to  the  contract  stipu- 
lation. When  the  debt  matured,  defendant's 
right  to  an  account  arose  as  to  any  excess 
which  might  be  realized  from  the  property 
over  and  above  the  amount  required  to  satis- 
fy plaintifTs  demand,  and  there  is  no  reason 
why  such  an  accounting  should  not  be  had 
in  the  present  suit  In  this  view  of  the  case 
the  answer  of  defendant  might  be  considered 
not  so  much  a  counterclaim  as  a  limitation 
on  plaintiff's  interest  in  the  property;  and, 
where  the  right  to  account  is  alleged  in  the 
complaint  or  asserted  in  the  answer  and  the 
evidence  establishes  its  existence,  the  re- 
sponse to  the  issue  as  to  ownership  should 
not  be  "Yes,"  without  more,  but  should  be, 
"Yes,  to  secure  the  debt"  And  the  addition- 
al facts  required  to  adjust  the  rights  of  the 
parties  may  be  determined  in  response  to 
other  issues  by  the  jury  or  by  reference  as 
the  case  may  require.  It  is  the  policy  of  the 
Code  that  all  matters  in  controversy  should 
be  settled  in  one  action,  as  far  as  this  may 
be  done  consistent  with  right  and  justice, 
and  the  course  here  suggested  is  sustained 
by  authority.  Taylor  v.  Hodges,  105  N.  C. 
845.  11  S.  B.  156;  Grifllth  v.  Richmond,  126 
N.  G.  877,  85  S.  B.  620.  Inasmuch,  however, 
as  the  defendant's  answer  goes  further  and 
asks  judgment  for  the  excess,  It  may  be  nec^ 
essary  to  treat  the  defendant's  demand  as  a 
counterclaim,  and,  regarding  it  in  this  light; 


the  court  is  of  opinion  that  the  issue  tendered 
by  the  defendant  or  some  proper  issue  deter- 
minative of  the  account  on  a  correct  basis 
should  have  been  submitted,  and  for  the  pur- 
pose stated,  that  he  might  have  judgment  for 
the  excess,  if  any  were  found  in  his  favor. 
If  plaintiff,  on  obtaining  possession  of  the 
property,  sold  It,  and  in  doing  so  observed  the 
methods  required  by  the  contract  and  the 
property  was  bought  in  good  faith  by  a  third 
person,  it  would  seeij^  that  the  amount  real- 
ized at  the  sale  would  be  the  basis  for  a  cor- 
rect accounting.  Our  statute  on  counter- 
claim is  very  broad  in  its  scope  and  terms, 
and  is  designed  to  enable  parties  litigant  to 
settle  well-nigh  any  and  every  phase  of  a 
given  controversy  in  one  and  the  same  action, 
and  should  be  liberally  construed  by  the 
court  in  furtherance  of  this  most  desirable 
and  beneficial  purpose. 

In  Revisal  1905,  I  481,  a  counterclaim  Is 
described  and  declared  to  be  as  follows: 
"The  counterclaim  mentioned  In  section  479 
must  be  one  existing  in  favor  of  a  defendant 
and  against  a  plaintiff  between  whom  a 
several  judgment  might  be  had  in  the  action, 
and  arising  out  of  one  of  the  following  causes 
of  action:  (1)  A  cause  of  action  arising 
out  of  the  contract  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the 
plaintifTs  claim,  or  connected  with  the  subject 
of  the  action.  (2)  In  an  action  arising  on 
contract  any  other  cause  of  action  arising 
also  on  contract,  and  existing  at  the 
commencement  of  the  action.  Code,  §  244; 
Code  Civ.  Proc.  f  101."  Subject  to  the 
limitations  expressed  in  this  statute,  a 
counterclaim  includes  well-nigh  every  kind  of 
cross-demand  existing  in  favor  of  defendant 
against  the  plaintiff  In  the  same  right, 
whether  said  demand  be  of  a  legal  or  an 
equitable  nature.  It  is  said  to  be  broader 
in  meaning  than  set-off,  recoupment  or  cross- 
action,  and  includes  them  all,  and  secures 
to  defendant  the  full  relief  which  a  separate 
action  at  law,  or  a  bill  in  chancery,  or  a 
cross-bill  would  have  secured  to  him  on  the 
same  state  of  facts.  Green  on  Code  Plead- 
ing &  Practice,  {  815.  And  our  own  deci- 
sions fully  bear  out  this  statement  of  the 
doctrine.  Bitting  v.  Thaxton,  72  N.  O.  541; 
Hurst  V.  Bverett  91  N.  O.  399;  Lee  v.  Eure. 
93  N.  O.  5;  Wilson  v.  Hughes.  94  N.  C.  182; 
Electric  Co.  v.  Williams,  123  N.  O.  51,  31 
S.  B.  288.  Under  the  old  system  of  proce- 
dure the  relief  sought  in  defendant's  an- 
swer was  sometimes  obtained  in  equity  by 
way  of  cross-bill.  Enc.  of  PI.  &  Pr.  vol.  4,- 
p.  525.  It  will  be  noted  that  the  require- 
ment restricting  a  counterclaim  to  one  that 
exists  at  the  time  the  action  was  commenced 
is  only  stated  In  reference  to  the  second 
class  of  counterclaims  described  in  the  stat- 
ute—^hose  wherein  an  action  on  a  contract, 
the  breach  of  an  entirely  different  and  dis- 
tinct contract  is  set  up  by  defendant  This, 
for  the  very  just  and  obvious  reason  that 
when  a  plaintiff  rightfully  sues  a  defend- 
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ant  who  owes  him  at  the  time  the  action  is 
commenced,  he  shall  not  be  put  in  the  wrong 
and  subjected  to  cost  by  allowing  defendant 
to  buy  up  claims  sufficient  or  more  than 
sufficient  to  offset  his  debt.  But  this  limita- 
tion- is  not  expressed  with  reference  to 
counterclaims  in  the  first  subdivision  of  the 
statute.  These  must  be  existent  and  continue 
to  exist  between  the  same  parties  in  the  same 
right  at  the  time  they  are  offered,  and  they 
must  be  then  due— that,  is,  not  demands  to 
become  due  in  the  future.  And  they  must 
arise  out  of  the  same  contract  or  transaction 
which  is  the  foundation  of  plaintifTs  claim, 
or  they  must  be  connected  with  the  subject 
of  the  action — ^that  is,  generally  speaking, 
the  interest  iuYolved  in  the  litigation,  and 
very  frequently  this  is  the  property  itself. 
As  a  matter  of  fact,  in  nearly  every  Instance 
such  a  demand  does  exist  when  the  action 
commences,  but  this  is  not  the  requirement 
of  the  statute,  and,  if  the  counterclaim  other- 
wise complies  with  the  limitations  of  sub- 
division 1,  and  is  not  embraced  in  subdivi- 
sion 2,  it  would  seem  to  be  sufficient  if  it 
matures  at  any  time  before  answer  filed,  and 
might  be  available  if  it  matures  at  any  time 
before  the  trial. 

There  are  several  decisions  in  this  state 
which  seemingly  conflict  with  this  position, 
but  a  careful  examination  will,  we  think, 
disclose  that  they  were  either  cases  (a)  com- 
ing under  the  second,  subdivision  of  the  stat- 
ute, counterclaims  by  reason  of  separate 
and  distinct  contracts;  or  (b)  cases  which 
did  not  arise  out  of  the  transaction,  the 
foundation  of  plaintiff's  claim,  or  had  no 
connection  whatever  with  it;  or  (c)  cases 
where  no  cause  of  action  at  all  had  accrued 
to*  defendant,  eithei^  at  the  commencement  of 
the  action  or  at  the  time  of  trial. 

Thus,  in  Satterthwaite  v.  Ellis,  129  N.  C. 
67,  39  S.  B.  726,  to  which  we  were  referred 
by  plaintifTs  counsel:  That  was  a  cause  of 
action  to  recover  possession  of  property  con- 
veyed in  a  chattel  mortgage  before  the  debt 
was  due.  It  was  simply  an  action  to  recover 
possession  of  property,  without  more,  and 
where  no  right  to  a  reckoning  had  arisen  or 
then  existed  in  defendant  Any  claim,  there- 
fore, for  the  simple  use  of  the  property  arose 
only  from  the  seizure,  which  was  rightful  and 
bad  no  connection  with  the  present  applica- 
tion of  the  property  to  the  payment  of  the 
debt,  which  was  not  then  due,  nor  to  a  right 
to  the  surplus,  which  had  not  then  arisen. 
So,  in  Griffin  v.  Thomas,  128  N.  C.  310.  38 
S.  E.  903,  this  being  a  counterclaim  for  a 
breach  of  warranty,  might  well  come  under 
the  secoDd  subdivision,  and  in  this  case 
there  had  been  no  breach  of  warranty  either 
at  the  commencement  of  suit  or  the  time 
of  trial,  and  so  no  cause  of  action  existed 
in  favor  of  defendant  at  all.  In  Phlpps  v. 
Wilson,  125  N.  C  106.  34  S.  E.  227,  which 
was  claim  and  delivery  tar  personal  prop- 


erty, the  answer  denied  plaintiff's  title,  and 
set  up  wrongful  seizure  in  the  action  as  a 
counterdiaim.  Here  the  plaintiff's  demand, 
as  stated  in  his  complaint,  was  in  direct 
contradiction  of  defendant's  claim,  and  it 
was  necessary  that  it  should  be  passed  upon 
before  defendant's  right  could  be  established. 
It  was  therefore  manifest  error  to  give 
judgment  on  defendant's  counterclaim  for 
want  of  a  reply,  when  plaintUTs  complaint 
or  demand  was  in  Itself  a  denial  of  the  de- 
fendant's right  As  stated  by  the  court  in 
its  opinion,  such  judgment  was  error,  while 
the  Issues  raised  by  complaint  and  answer 
were  undetermined.  In  Puffer  v.  Lucas,  112 
N.  O.  377,  17  S.  B.  174,  19  L.  R.  A.  682,  the 
claim  of  defendant  was  for  breach  of  an  execu- ' 
tory  contract,  taking  Its  rise  subsequent  to 
the  commencement  of  the  action;  came  within 
the  second  subdivision  and  was  directly  pro- 
hibited by  it  as  a  valid  counterclaim.  In 
Kramer  v.  Electric  Co.,  95  N.  O.  277,  an  ac- 
tion to  recover  pay  for  services  in  which  an 
attachment  was  sued  out  and  levied  on  de- 
fendant's property,  defendant  set  up  coun- 
terclaim for  wrongfully  suing  out  attachment 
This  was  a  collateral  matter,  having  no  con- 
nection whatever  with  the  transaction  out  of 
which  the  plaintiff's  demand  arose,  and  so 
did  not  constitute  a  counterclaim  at  all.  In 
Reynolds  v.  Smathers,  87  N.  0.  24,  there  is 
an  intimation  that  there  is  the  difference  in 
the  two  sections  of  the  statute  here  pointed 
out,  and  in  Ledbetter  v.  Quick,  90  N.  C. 
276,  a  more  decided  intimation  that  the  very 
counterclaim  set  up  here  would  have  been 
available  to  defendant 

Even  if  the  present  opinion  should  be 
found  to  conflict  with  some  former  decision, 
it  is  only  a  question  of  procedure,  not  involv- 
ing a  rule  of  property,  and  we  think  it  bet- 
ter that  our  present  construction  of  the  stat- 
ute should  be  now  declared  the  true  one  as 
more  in  accord  with  the  spirit  and  letter  of 
our  Code  which,  as  heretofore  stated,  designs 
and  contemplates  that  all  matters  growing 
out  of  or  connected  with  the  same  controver- 
sy should  be  adjusted  in  one  and  the  same 
action.  A  coimterclaim  connected  with  plain- 
tiff's cause  of  action  or  with  the  subject  of 
the  same  will  nearly  always  take  its  rise 
before  action  brought,  but  we  hold  that  neith- 
er the  statute  nor  the  reason  of  the  thing 
require  that  such  counterclaim  should  neces- 
sarily or  entirely  mature  before  action  com- 
menced, noi  even  before  answer  filed,  if  the 
provisions  of  the  Code  permit,  and  right  and 
justice  require,  that  an  amendment  be  allow- 
ed which  will  enable  parties  to  end  the  same 
controversy  in  one  and  the  same  litigation. 

There  was  error  in  refusing  to  submit  the 
issues  tendered  by  the  defendant  on  some 
proper  issue  on  the  question  of  an  account, 
and  a  new  trial  is  ordered* 

New  trial. 
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NELSON  T.  HUNTER  et  aL 

(Supreme    Court   of    North    Carolina.    March 

20,  1906.) 

1.  Witnesses — Questions  Assttmikg  Pacts. 

The  issue  being  whether  plaintiff's  mother 
was  the  wife  of  S.,  both  of  whom  were  slaves, 
and  plaintiflE  therefore  legitimate,  the  question 
to  witness,  whether  he  ever  heard  S.  after  the 
War  say  any  thing  about  going  back  to  another 
wife,  is  objectionable  as  assuming  a  point  in 
controversy,  that  he  had  another  wife. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  50, 
Cent.  Dig.  Witnesses,  {  832.] 

2.  Appeal — Harmless  Ebbob. 

Any  error  in  sustaining  objection  to  the 
question  whether  witness  had  heard  S.  talk  of 
going  to  a  place  for  a  certain  purpose,  is  cured 
by  Sie  witness  afterwards  testifying  that  he 
did  not  think  he  had  any  conversation  with  S. 
as  to  the  purpose  of  his  trip. 

3.  Slaves — Legitimatizing  Cohabitation. 

Under  Act  March  10,  1866  (Laws  1866,  p. 
99,  c  40),  legitimatizing  a  marriage  between 
slaves  where  the  marriage  relation  was  con- 
tinued after  the  War  till  the  act  went  into  effect, 
the  legitimacy  of  offspring  of  such  union  was 
not  affected  by  the  man  leaving  the  woman 
after  the  relation  had  continued  long  enough 
to  be  legitimatized. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Slaves,  §  115.] 

4.  Same — Effecjt  of  Pbiob  Cohabitation. 

That  a  slave  had  a  slave  wife,  whom  he 
left  at  the  beginning  of  the  War,  did  not  pre- 
vent his  subsequent  marriage  relation  with  an- 
other slave,  existing  at  the  close  of  the  War  and 
continued  till  the  passage  of  Act  March  10, 
1866  (Laws  1866,  p.  99,  c  40),  being  legitima- 
tized thereby. 

5.  Same  —  Illegal  Relations  —  Reputation 
as  Evidence. 

Where  a  slave  after  the  War  and  before 
passage  of  Act  March  10^  1866  (Laws  1866,  p. 
99,  c.  40),  which  legitimatized  his  marriage 
relation  with  a  slave  wife  existing  at  the  close 
of  the  War,  if  continued  till  the  passage  of  the 
act,  left  such  wife  and  lived  with  a  prior  slave 
wife,  without  an  actual  marriage,  the  relation 
so  assumed  was  illicit  and  therefore  could  not 
be  proved  by  general  reputation,  as  could  a 
marriage,  though  for  the  purpose  of  proving  that 
the  relation  existing  at  the  close  of  the  War 
did  not  so  continue  as  to  be  legitimatized. 

6.  Same — ^Evidence  of  Intention. 

On  the  issue  whether  the  marriage  relation 
existing  between  S.  and  J.,  slaves,  continued 
after  the  War  till  the  passage  of  Act  March  10, 
1866  (Laws  1866,  p.  99,  c.  40),  and  so  was 
legitimatized  thereby,  or  whether  between  such 
dates  the  relation  was  terminated  and  S.  went 
back  to  v.,  his  prior  slave  wife,  evidence  that, 
when  the  relations  of  S.  with  J.  commenced,  S. 
intended  to  go  back  to  V.  as  soon  as  he  could, 
was  incompetent. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;  Cooke,  Judge. 

Action  by  Charles  S.  Nelson  against  Pris- 
dlla  Hunter,  administratrix  of  Jackie  Nel- 
son, and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Action  to  recover  from  defendant  adminis- 
tratrix the  estate  of  Jackie  Nelson,  consist- 
ing of  proceeds  of  sale  of  estate.  The  fol- 
lowing issue  was  submitted:  "Is  the  plain- 
tiff the  legitimate  child  of  Jackie  and  Solo- 
mon Nelson?  Answer:  Yes."  The  court 
gave  judgment  for  plaintiff,  and  the  defend- 
ants appeal.ed. 


Peele  &  Maynard  and  J.  N.  Holding,  for 
appellant    S.  Q.  Ryan,  for  appellee. 

BROWN,  J.  The  plaintiff  claims  the  prop- 
erty as  the  only  legitimate  child  of  Jackie 
Nelson.  The  defendants  claim  to  share  with 
plaintiff  as  the  illegitimate  children  of 
Jackie,  alleging  that  plaintiff  is  also  illegiti- 
mate. Solomon  Nelson  and  Jackie  Cook 
were  slaves.  There  Is  evidence  by  plain- 
tiff tending  to  show  that  Solomon  and 
Jackie  lived  together  as  man  and  wife  dur- 
ing the  War,  that  a  marriage  ceremony  was 
then  performed  between  them,  and  that  this 
relationship  continued  to  exist  at  the  date  of 
the  ratification  of  the  Act  of  March  10,  1866, 
and  was  existing  in  1867.  There  Is  no  evi- 
dence that  Jackie  ever  had  any  other  hus- 
band than  Solomon,  and  It  is  admitted  that 
defendants  are  her  illegitimate  children,  bom 
during  slavery  and  before  the  alleged  cohabi- 
tation with  Solomon  began.  There  is  evidence 
tending  to  prove  that  plaintiff  was  the  only 
child  of  Solomon  and  Jackie  and  that  he  was 
born  January  12,  1867.  Solomon  died  before 
Jackie.  There  is  evidence  tending  to  prove 
that  Solomon  was  brought  to  Wake  county 
by  his  owner  In  1862  and  that  not  long  after- 
wards he  and  Jackie  assumed  the  relation- 
ship of  man  and  wife;  that  prior  to  1862 
he  resided  In  Beaufort  county,  and  for  five 
or  six  3f^ars  before  the  war  had  lived  with 
a  female  slave  named  Viley. 

The  defendants  undertook  to  show  that 
the  relation  between  Solomon  and  Jackie 
after  the  War  was  not  exclusive,  and  that 
cohabitation  after  the  War  and  at  the  time 
of  the  passage  of  the  act  had  been  resumed 
between  Solomon  and  Viley.  Branch  v.  Wal- 
lace, 102  N.  C.  34,  8  S.  B.  896. 

There  are  some  exceptions  to  evidence  by 
the  appellants  that  were  pressed  with  ear- 
nestness and  argued  with  much  ingenuity 
by  their  learned  counsel,  which  we  will 
notice.  The  first  exception  relates  to  the 
following  question:  "Did  you  ever  hear 
Solomon  after  the  surrender  say  anything 
about  going  back  to  another  wife?"  This 
question  was  properly  excluded.  It  is  ob- 
jectionable because  It  assumes  the  very  point 
in  controversy,  that  Solomon  had  another 
wife.  However,  any  objection  that  may  have 
existed  to  the  court's  ruling  was  removed 
when  the  same  witness  said :  "I  do  not  think 
I  had  any  conversation  with  him  (Solomon) 
in  regard  to  his  purpose  In  going  down  there 
or  heard  him  say  anything  about  it." 

Second  exception :  "What  was  the  reputa- 
tion as  to  how  Solomon  and  Viley  had  been 
living  after  he  returned  there  (to  Beaufort 
county)  and  before  you  went  down  there? 
This  question  was  addressed  to  witness  Da- 
vid Blount.  The  evidence  of  David  Blount 
shows  that  he  did  not  go  to  Beaufort  county 
until  1867,  and  then  he  saw  Solomon  down 
there  and  he  was  not  living  with  Viley.  Be- 
fore that  time  David  was  in  Wake  county 
and  knew  nothing  of  any  relationship  exisc- 
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lug  between  flk>lomoii  and  Vllej  prior  to 
March  10,  1866.  By  ylrtoe  of  the  provisions 
of  that  act  the  relation  of  man  and  wife 
existing  between  Solomon  and  Jackie,  if  con- 
tinued until  the  passage  of  the  act  culminated 
into  a  valid  marriage  and  was  legalized  by 
the  statute.  The  act  has  a  retroactive  effect 
so  as  to  legalize  the  relation  from  the  begin- 
ning of  it,  thereby  legitimatizing  all  of  the 
offspring  of  the  cohabitation  bom  during  the 
entire  period.  If  Solomon  resumed  his  co- 
habitation with  Viley  after  the  passage  of 
the  Act  of  March  10,  1866  (Laws  1866,  p. 
09,  c  40),  it  could  have  no  effect  upon  the 
legitimacy  of  his  and  Jackie's  children.  If 
his  relations  with  Jackie  continued  long 
enough  to  have  become  legalized  by  the  act, 
his  conduct  after  that  could  not  render  the 
offspring  of  that  union  Illegitimate,  for  the 
act  made  It  a  legal  relation  ab  initio  and 
capable  of  transmitting  Inheritable  blood. 

The  third  and  fourth  exceptions  are  to  the 
ruling  of  the  court  in  refusing  to  allow  de- 
fendants to  prove  a  general  reputation  among 
the  Blount  negroes  and  Cook  negroes  as  to 
whether  or  not  Solomon  had  a  wife  living 
down  the  country.  According  to  the  evidence 
the  Blount  negroes  were  brought  to  Wake 
county  during  the  War  and  the  Ck>ok  negroes 
resided  there  at  the  home  of  their  owner. 
If  it  were  competent  to  prove  by  reputation 
such  a  relationship  It  must  be  the  reputation 
in  the  community  where  the  parties  had 
lived  and  not  the  reputation  which  obtained 
among  the  Blount  negroes  and  from  whom 
the  Cook  negroes  had  probably  heard  It 
Moreover  if  Solomon  had  left  a  slave  wife 
in  Beaufort  county  at  the  beginning  of  the 
War  when  he  was  removed  to  Wake  county, 
it  could  have  no  effect  on  his  relationship  with 
Jackie.  It  was  no  bar  to  his  forming  a  new 
and  exclusive  cohabitation  with  her.  There 
were  no  legal  marriages  among  slaves,  and 
they  frequently  formed  new  relations  when 
moved  from  one  place  to  another.  It  was 
competent  for  the  defendants  to  prove.  If 
they  could,  that  after  the  War  and  prior 
to  March  10,  1866,  Solomon  returned  to  Beau- 
fort county  and  lived  and  cohabited  with 
his  former  slave  wife,  Viley,  but  they  could 
not  prove  this  by  mere  reputation.  The  au- 
thorities relative  to  proving  a  marriage  by 
general  reputation  have  no  application.  The 
defendants  did  not  contend  that  there  was  an 
actual  marriage  between  Solomon  and  Viley 
after  the  War.  They  only  proposed  to  prove 
that  they  had  resumed  after  the  war  the  re- 
lation that  had  existed  between  them  before 
the  War,  and  that  therefore  the  relation  with 
Jackie  had  terminated  before  1866,  or  was 
not  exclusive  at  the  time  of  the  passage  of 
the  act  At  that  time  Solomon  and  Viley 
were  no  longer  slaves.  They  could  have  con- 
tracted a  legal  marriage.  If  then  they  en- 
tered into  an  Illegal  relation  and  lived  as 
man  and  wife.  It  constituted  fornication  and 
adultery,  and  this  could  not  be  proved  by 
general   reputation. 


The  fifth  exc^;it!on  Is  to  the  refusal  of 
the  court  to  allow  the  following  question: 
''What  did  Solomon  say  then  was  the  pur- 
pose he  had  in  his  mind  at  the  time  he  mar- 
ried Jackie  in  regard  to  going  back  down 
the  country  as  soon  as  he  could  to  live  with 
his  former  wife?"  The  sixth,  ninth,  tenth, 
and  eleventh  exceptions  jrelate  to  similar 
questions  and  rulings.  We  think  his  honor 
properly  excluded  the  questions.  What  Solo- 
mon's feelings  and  purposes  were  at  the  time 
he  first  made  love  to  Jackie  can  throw  no 
light  on  what  he  actually  did  some  years 
after.  Jackie  may  have  so  won  his  heart 
that  perhaps  he  forgot  all  about  the  charms 
of  Viley.  The  law  does  not  deal  with  what 
a  person  thinks  but  with  what  he  does — his 
acts — whence  what  Solomon  "had  in  his 
mind,"  whether  he  intended  from  the  begin- 
ning to  play  Jackie  false,  is  not  competent 
evidence. 

The  seventh  and  eighth  exceptions  to  the 
evidence  are  untenable  and  need  no  discus- 
sion. 

The  court  very  correctly  applied  the  law 
in  the  following  paragraphs  of  the  charge, 
which  were  excepted  to  by  the  defendants: 
"(7)  The  court  Instructs  the  jury  that  if 
they  shall  find  that  Solomon  Nelson  and 
Jackie  Cook  or  Nelson  commenced  to  live 
together  as  husband  and  wife  while  they 
were  slaves  and  continued  to  so  live  ex- 
clusively (as  the  court  has  explained  to  you) 
until  their  emancipation  and  after  that  until 
the  plaintiff,  Charles  Nelson,  was  bom;  and 
if  they  shall  further  find  that  Charles  was 
born  before  January  1,  1868,  then  Charles 
would  be  a  legitimate  child  of  Jackie  and 
they  should  answer  the  issue  'yes,*  although 
the  jury  might  find  that  after  the  birth  of 
the  said  Charles  the  said  Solomon  left  the 
said  Jackie,  or  that  he  was  after  that  living 
and  cohabltating  with  another  woman  and 
they  were  living  together  as  man  and  wife. 
(8)  If  the  jury  shall  find  that  this  said  re- 
lation as  of  husband  and  wife;  and  exclusive 
in  its  character,  was  commenced  between 
Solomon  and  Jackie  while  they  were  slaves 
and  so  continued  to  and  Including  the  lOtb 
of  March,  1866,  then  the  court  Instructs  the 
jury  that  the  said  Solomon  and  Jackie  were 
husband  and  wife  from  the  date  of  the  com- 
mencement of  their  living  together  as  man 
and  wife,  and  the  said  Charles  would  be  a 
legitimate  child,  whenever  bom,  whether  be- 
fore or  after  January  1,  1868,  and  the  jury 
should  answer  the  issue  'Yes.' "  There  Is 
abundant  establishing  the  legitimacy  of  plain- 
tiff under  the  provisions  of  either  of  the  acts 
of  1866  or  1879,  if  credited  by  the  jury.  In 
Woodard  v.  Blue,  103  N.  C.  116,  9  S.  E.  492. 
Chief  Justice  Smith  says  there  are  two  es- 
sential conditions  of  the  act  of  1879,  "a  co- 
habitation subsisting  at  the  birth  of  the  child, 
and  the  paternity  of  the  party  from  whom 
the  propefty  claimed  Is  derived."  Under  the 
Act  of  1866  the  conditions  are  cohabitation 
as  man  and  wife  between  former  sl^res  aad 
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Its  contlnnance  until  the  ratification  of  the 
act  This  court,  in  construing  both  acts,  de- 
clares that  their  provisions  were  intended  to 
apply  for  the  benefit  of  those  who  occupied 
such  relations  to  each  other  exclusively  and 
not  to  others  at  the  earner  time.  Branch  ▼• 
Wallace,  supra.  In  this  case  the  parentage 
of  the  plaintiff  is  not  disputed,  but,  if  it 
was,  all  the  evidence  establishes  it  There 
is  also  abundant  evidence  to  go  to  the  jury 
that  the  relation  of  man  and  wife  existed 
between  plaintiff's  parents  during  the  war 
and  continued  until  after  plaintiff's  hlrth 
and  until  after  March  10,  1866,  and  there 
is  also  evidence  that  plaintiff  was  bom  in 
1867.  Thus  the  evidence  offered  by  plaintiff 
meets  the  requirements  of  both  acts.  As  to 
the  exdusiveness  of  the  relation  between 
Solomon  and  Jackie,  we  do  not  find  any  evi- 
dence In  the  record  tending  to  prove  that 
Solomon,  during  the  same  period,  had  entered 
into  a  similar  relation  with  any  other  woman 
than  plaintifTs  mother. 

The  charge  of  the  court  has  been  examined 
by  us  with  care.  It  Is  a  clear,  comprehensive, 
accurate,  and  fair  presentation  of  the  case 
to  the  Jury.  We  find  no  error  In  It  To  com- 
ment upon  each  of  the  many  exceptions  to 
it  would  unduly  lengthen  this  opinion.  It 
is  sufficient  to  say  that  we  have  given  due 
consideration  to  them  and  find  them  without 
merit  The  special  purpose  of  the  legislation 
of  1866,  and  1879  was  to  provide  against  the 
evil  of  universal  illegitimacy  of  slave  chil- 
dren consequent  upon  the  inability  of  slaves 
to  enter  Into  the  marriage  contract  The 
law  may  have  worked  a  hardship  upon  these 
defendants,  who  were  bom  of  the  same  moth- 
er as  plaintiff,  and  who,  but  for  these  stat- 
utes, would  share  equally  with  him  in  the 
property  of  the  mother.  But  doubtless  there 
are  Innumerable  other  cases  where  the  re- 
sult has  been  such  as  to  justify  the  wisdom 
of  their  enactment 

Affirmed. 


(140  N.  G.  684) 

BULLARD  V.  HOLLINGSWOBTH  et  al. 
(Supreme  Court  of  North  Carolina.    March  27, 

1906.) 
L  BotJNDABiES— Evidence. 

In  an  action  for  trespass  on  lands  one 
of  the  surveyors,  who  bad  been  ordered  to  make 
a  suryey,  having  stated  that  he  could  indicate 
on  the  plat  defendant's  contention  as  to  the 
location  of  boundary  lines  called  for  in  cer- 
tain deeds  introduced  by  defendants*  it  was  not 
error  to  direct  the  surveyor  to  plat  out  defend- 
ant's contention,  and  to  subsequently  permit 
him  to  be  examined  concerning  the  same. 
2.  BviDENci>— Declarations— Bound  ABIES. 

On  an  issue  as  to  the  location  of  boundary 
lines  the  declarations  of  a  person  as  to  the 
location  of  a  marlsed  comer  were  admissible 
where  it  appeared  that  the  declarant  was  dead 
and  disinterested,  and  that  the  declarations 
were  made  ante  litem  motam. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  If  1121-1134.] 

8.  Advbbss  Possession— Instructions. 

In  an  action  for  trespass  on  land  it  was 
proper  to  refuse  an  instruction  that,  to  raise 


the  presumption  of  a  grant.  It  Is  not  necessary 
that  the  possession  adverse  to  the  state  be 
continuous  or  unceasing,  but  that  it  is  sufficient 
if  it  is  adverse  to  the  state  and  shown  to  be 
within  tbit  time  prescribed  by  the  statute  of 
limitations,  since  a  grant  from  the  state  is 
presumed  only  after  a  possession  adverse  to 
the  stats  for  the  full  period  prescribed  by  the 
statute. 

4.  Sams. 

Under  the  express  provisions  of  Revisal 
1905,  S  880,  30  years  adverse  possession  against 
the  state  raises  a  presumption  of  a  complete 
title  out  of  the  state  only  where  the  possession 
has  been  ascertained  and  identified  under  known 
and  visible  lines  or  boundaries. 

5.  Trespass— iNSTBucTioNs. 

Where,  in  an  action  for  trespass  on  lands, 

glaintiff's  title  was  directly  put  in  issue,  the 
urden  of  proof  did  not,  at  any  stage  of  the 
trial,  shift  to  the  defendant  upon  either  the 
issue  as  to  title,  or  as  to  trespass. 

Appeal  from  Superior  Court,  Cumberland 
County;  Moore,  Judge. 

Action  by  A.  J.  Bullard  against  James 
Hollingsworth  and  others.  From  a  judgment 
in  favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Actions  to  recover  damages  for  an  alleged 
trespass  upon  plaintiff's  lands  and  for  an  in- 
junction restraining  the  further  cutting  of 
timber  thereon  by  the  defendants.  The  two 
actions  were  consolidated,  and,  by  consent, 
the  following  Issues  were  submitted  to  the 
jury:  (1)  Is  the  plaintiff  the  owner  of  the 
land  in  controversy,  or  any  part  thereof,  and 
if  of  only  a  part,  what  part?  Answer:  No ; 
no  part  (2)  Did  the  defendants,  James  Hol- 
lingsworth and  wife,  unlawfully  trespass  up- 
on the  plaintifTs  land  as  alleged  in  the  com- 
plaint againt  them?  Answer:  No.  (3)  Did 
the  defendants,  who  claim  under  Mrs.  Mar- 
garet A.  McKenzIe,  unlawfully  trespass  upon 
the  plaintiffs  land  as  alleged  in  the  com- 
plaint against  them?  Answer:  No.  (4)  What 
amount  of  damages,  if  any,  is  plaintiff  en- 
titled to  recover  from  the  defendants,  Hol- 
lingsworth and  wife?  Answer:  None.  (5) 
What  amount  of  damages,  if  any,  is  plaintiff 
entitled  to  recover  from  the  defendants,  who 
claim  under  Mrs.  Margaret  A.  McKenzie? 
Answer:  Nothing.  At  the  close  of  the  evi- 
dence it  was  agreed  that  the  plaintiff  had 
failed  to  produce  any  evidence  tending  to 
show  that  the  heirs  of  Mrs.  Margaret  A.  Mc- 
Kenzie had  committed  any  trespass  upon  any 
of  the  lands  in  controversy,  and  that  the 
issues  relative  to  trespass  should  be  answered 
in  their  favor.  From  the  judgment  rendered 
plaintiff  appealed. 

Sinclair  &  Dye  and  H.  L.  Cook,  for  appel- 
lant   A.  8.  Hall,  for  appellees. 

BROWN,  J.  The  plaintiff  claimed  title  to 
the  land  in  controversy  by  deed  from  Gusta- 
vus  A.  Bronson  and  others  to  Margaret  E. 
Heyer,  dated  July  2,  1875,  and  by  deed,  M. 
E.  Heyer  to  plaintiff,  January  24,  1900. 
Plaintiff  offered  evidence  for  the  purpose  of 
locating  these  deeds;  to  prove  possession  on 
the  part  of  himself  and  those  under  whom  he 
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claims,  and  also  to  establish  the  alleged  tres- 
pass. The  defendants  offered  in  evidence  a 
number  of  deeds  as  well  as  a  grant  under 
which  they  claimed  title,  and  they  also  of- 
fered evidence  tending  to  disprove  possession 
upon  the  part  of  the  plaintiff  and  to  prove 
possession  upon  their  part  of  the  lands  in 
controversy.  There  are  a  large  number  of 
exceptions  set  out  In  the  record  both  to  the 
evidence  and  charge,  all  of  which  have  re- 
ceived our  careful  consideration,  although 
we  deem  it  necessary  to  notice  only  a  few  in 
giving  our  reasons  for  affirming  the  judgment 
of  the  superior  court. 

Exceptions  8  to  16  were  taken  by  plaintiff 
to  the  ruling  of  his  honor  in  permitting  the 
surveyor  to  indicate  upon  the  map  of  the 
official  survey,  the  boundaries  of  certain 
deeds  which  defendants  had  introduced  in 
evidence.  It  seems  that  during  the  exami- 
nation of  the  surveyor,  Averitt,  defendants 
were  unable  to  point  out  on  the  plat  the  be- 
ginning point  of  a  certain  deed.  Thereupon 
the  court  asked  the  witness  if  he  could  take 
the  official  plat  and  indicate  upon  it  the  con- 
tentions of  the  defendants  as  to  the  location 
of  the  lines  called  for  in  certain  deeds  in- 
troduced by  defendants,  and  he  stated  that  he 
could.  The  court  directed  Averitt,  one  of  the 
surveyors,  to  take  the  plats  returned  by  him 
and  his  co-surveyor,  made  upon  a  partial 
actual  survey,  after  notice  to  the  parties  as 
per  the  order  of  the  court,  and  to  plat  out, 
as  near  as  he  could,  defendants*  contention 
from  deeds  which  they  had  introduced, 
and  mark  it  off  on  the  plats,  to  all  of  which 
plaintiff  objected.  Court  then  took  a  recess 
until  morning,  when  the  plats  were  returned 
into  court  and  defendants  resumed  their  ex- 
amination of  the  witness,  Averitt,  asking  him 
as  to  the  supposed  lines  in  the  deeds  which 
were  introduced  by  them  as  shown  by  the 
small  red  lines  upon  the  map,  to  which  plain- 
tiff objected.  In  actions  of  ejectment  and 
trespass  it  is  usual,  when  deemed  necessary 
for  the  enlightenment  of  the  court  and  jury, 
for  the  court  to  order  a  survey.  This  is  done 
in  order  that  the  court  and  jury  may  more 
easily  understand  the  boundaries  of  the  land 
in  controversy  and  the  bearing  which  the 
lines  of  other  tracts  have  in  ascertaining  such 
location.  The  plats  made  in  obedience  to  the 
order  of  the  court  are  not,  in  any  sense,  evi- 
dence per  se.  They  are  used  for  the  purpose 
of  explaining  and  elucidating  the  testimony  of 
the  witnesses.  In  State  v.  Whlteacre,  98 
N.  C.  753,  3  S.  E.  488,  the  court  says:  "It  is 
a  frequent  practice,  when  necessary  to  ex- 
plain evidence  and  enable  the  jury  to  compre- 
hend it  fully,  to  illustrate  the  position  of 
parties,  place,  etc.,  by  diagram,  and  no  notice 
is  required,  in  fact,  they  are  frequently  made 
by  witnesses  In  the  progress  of  an  examina- 
tion, and  often  by  the  direction  of  the  court *• 
The  surveyor  stated  that  he  could  Indicate  on 
the  plats  the  location  of  defendants'  deeds  by 
platting  them  from  the  calls  of  the  deeds  and 
indicating  them  by  small  red  lines.    An  ex- 


amination of  the  plat  shows  that  he  has  done 
so  without  injury  to  plaintiff.  This  did  not 
create  any  new  evidence  for  the  defendants. 
It  only  served  to  illustrate  to  the  jury  their 
contentions.  It  is  a  matter  within  the  sound 
discretion  of  the  trial  judge  and  in  this  case 
it  was  prejudicial  to  no  one.  The  court  per- 
mitted defendants  to  introduce  the  declara- 
tions of  Samuel  Vinson  as  to  the  location  of 
an  oak,  a  marked  corner,  tending  to  prove 
that  the  oak  was  a  comer  of  the  tract  called 
the  Jones  land  claimed  by  defendants.  The 
evidence  showed  clearly  that  Vinson  was 
deftd,  disinterested,  and  that  the  declarations 
were  made  ante  litem  motam.  Ma  lone  on 
Real  Property  Trials,  p.  219,  and  cases  cited. 

The  plaintiff  requested  the  court  to  instruct 
the  Jury:  •*That  to  raise  the  presumption  of 
a  grant  it  is  not  necessary  that  the  posses- 
sion adverse  to  the  state  be  continuous  or  un- 
ceasing. It  is  sufficient  if  It -is  any  posses- 
sion adverse  to  the  state  and  shown  to  be 
within  the  time  prescribed  by  the  statute  of 
limitation."  The  court  refused  to  give  this 
instruction  as  asked,  but  charged  the  jury: 
"That  to  raise  the  presumption  of  a  grant  it 
is  not  necessary  that  the  possession  adverse 
to  the  state  should  be  continuous  or  unceas- 
ing. It  is  sufficient  if  It  is  any  possession 
adverse  to  the  state  and  shown  to  exist  the 
length  of  time  prescribed  by  the  statute  of 
limitation."  The  instruction  asked  is  errone- 
ous in  assuming  that  any  adverse  possession 
witliin  the  time  prescribed  by  the  statute  will 
raise  the  presumption  of  a  grant  The  grant 
from  the  state  is  presumed  only  after  a  pos- 
session adverse  to  the  state  for  the  full  period 
prescribed  by  the  statute.  If  there  has  been 
adverse  possession  for  any  time  short  of  such 
period,  it  Is  not  a  circumstance  to  be  sub- 
mitted to  the  jury  as  evidence  upon  which 
they  may  find  the  fact  of  a  grant  Reed  v. 
Earnhart  32  N.  C.  516;  Bullard  v.  Bark- 
dale,  33  N.  C.  461.  We  think  the  instruc- 
tion given  by  his  honor  is  a  correct  state- 
ment of  the  law. 

The  plaintiff  requested  the  court  to  instruct 
the  jury:  •'That  from  30  years'  adverse  pos- 
session against  the  state  all  that  is  necessary 
to  show  complete  title  out  of  the  state  is 
presumed."  The  court  gave  this  Instruction, 
adding  after  the  word  "possession,"  the  fol- 
lowing words:  "Such  possession  having  been 
ascertained  and  identified  under  known  and 
visible  lines  or  boundaries."  To  this  modi- 
fication the  plaintiff  excepted.  The  instruc- 
tion given  Is  In  exact  accord  with  the  words 
of  Revisal  1906,  §  380.  As  the  law  now 
stands  such  possession  must  be  ascertained 
under  known  and  visible  lines  or  boundaries. 

The  cases  cited  by  plaintiff  are  not  appli- 
cable to  the  present  statute. 

The  plaintiff  further  asked  the  court  to  in- 
struct the  jury:  "That  if  they  find  from  the 
evidence  that  the  plaintiff  has  shown  title 
out  of  the  state  under  either  the  30-year  stat- 
ute or  the  21-year  statute,  then  the  burden  is 
upon  the  defendants  to  establish  their  con- 
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tentjons  that  they  were  In  continuous^  ad- 
verse possession  by  showing  that  the  deeds 
apon  which  they  rely  actually  cover  the  land 
and  If  the  Jury  find  from  the  evidence  that 
the  deeds  upon  which  the  defendants  rely  do 
not  cover  the  land  In  controversy,  then  the 
defendants  are  not  entitled  to  recover." 
Merely  showing  title  out  of  the  state  will 
not  entitle  plaintiff  to  recover  of  the  defend- 
ants for  the  alleged  trespass.  In  this  case 
the  title  Is  directly  put  in  issue.  The  burden 
Is,  therefore,  upon  the  plaintiff  to  establish 
title  in  himself.  He  may  do  this  In  several 
different  ways  as  pointed  out  In  Malone,  p. 
82,  and  Mobley  v.  Griffin,  104  N.  C.  115,  10 
8.  E.  142.  But  the  plaintiff  assumes  the 
burden  of  proving  by  a  preponderance  of  the 
evidence  every  fact  necessary  to  establish  his 
title  to  the  land  as  well  as  the  trespass  upon 
his  possession,  before  he  can  recover.  If  the 
plaintiff  recovers  at  all,  he  must  do  so  on  the 
strength  of  his  own  title,  and  not  the  weak- 
ness of  his  adversary's.  The  burden  of  proof 
did  not,  at  any  stage  of  the  trial,  shift  to  the 
defendants  upon  either  the  first  is^ue*  as  to 
title,  or  the  second  issue,  as  to  trespass.  The 
defendants  may  offer  evidence  tending  to 
prove  title  in  themselves  or  tending  to  dis- 
prove the  allegation  of  trespass,  but  this  is 
for  the  purpose  of  rebutting  plaintlff*s  case 
and  preventing  a  recovery.  It  Is  not  because 
defendants  are  seeking  to  "recover  anything," 
as  the  closing  words  of  plalntifTs  prayer 
would  seem  to  imply. 

After  a  careful  review  of  the  entire  record, 
we  are  unable  to  find  any  reversible  error. 

Affirmed. 


(140  N.  C.  62S) 

BLAND  et  al.  v.  BEASLEY  et  al. 

(Supreme  Court  of  North  Carolina.    March  27, 
1906.) 

L   EiVIDENCE  —  HeABSAT  —  REPUTE      AS      TO 

Boundaries. 

Where  the  true  loeation  of  a  line  consti- 
tnting  a  boundary  of  a  large  tract  adjoining 
the  land  in  dispute  became  relevant,  but  no  deed 
covering  the  tract  was  introduced,  no  monument 
or  natural  object  shown  as  marking  the  bound- 
ary of  the  tract,  and  no  occupation  tending  to 
give  it  any  fixed  location  was  established,  evi- 
dence of  common  reputation  as  to  the  location 
of  the  line  was  inadmissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Dig.  Boundaries,  §  155;  vol.  20, 
Cent  Dig.  Evidence,  §  1218.] 

2.  Same — Remoteness. 

Evidence  of  general  reputation  as  to  the 
location  of  a  boundary  line  is  inadmissible  where 
the  alleged  reputation  had  its  origin  less  than 
17  years  before  the  action  was  brought. 
8.  Same. 

Where  a  witness  testified  that  his  only 
knowledge  as  to  the  location  of  a  boundary  line 
grew  out  of  a  certain  survey,  and  the  only  per- 
son he  ever  heard  say  that  it  was  so  located 
was  still  alive,  and  a  witness  in  the  case,  his 
testimony  is  not  relating  to  general  reputation 
so  as  to  be  admissible  on  that  ground. 

Appeal  from  Superior  Court,  Pender  Coun- 
ty; Counclll,  Judge. 
Action  by  J.  T.  Bland  and  others  against 


li.  A.  Beasley  and  others.  From  a  judgment 
in  favor  of  plaintifls,  defendants  appeal.  Be 
versed. 

Civil  action  to  recover  land.  The  plaintiffs 
derive  title  by  mesne  conveyances  under  a 
grant  from  the  state  to  William  and  James 
Hall  dated  December  22,  1819.  The  question 
at  Issue  was  one  chiefly  of  boundary,  and 
depended  to  a  great  extent  on  the  correct 
location  of  this  grant  The  description  was 
said  to  begin  on  "a  pine,  Abram  Hall's  corner.'* 
As  an  aid  to  the  true  location  of  this  corner, 
the  plaintiffs  put  in  evidence  a  grant  to 
Abram  Hall  dated  May,  1816,  which  was  said 
to  "begin  at  a  pine  on  Halsey's  line,"  and  as 
a  further  circumstance  tending  to  show  that 
the  beginning  corner  of  his  grant  was  located 
as  claimed  by  the  plaintiffs,  it  became  ma- 
terial, certainly  relevant,  to  show  that  the 
beginning  corner  of  this  Abram  Hall  grant 
was  at  a  pine  In  "Halsey's  line,"  and  In  this 
way  the  existence  and  correct  placing  of  this 
"Halsey  line"  became  relevant  For  that  pur- 
pose the  surveyor  (Colvin)  in  the  course  of 
his  examination  by  the  plaintiffs  was  asked : 
"Q.  Do  you  know  where  the  Halsey  line  is? 
A.  I  only  know  what  people  say.  Q.  What 
indicates  the  Halsey  line  on  the  map?  A. 
The  line  A,  D,  K,  43,  42,  and  from  42  back  to 
A.  Q.  Did  you  ever  run  that  patent  except 
In  1884?  A.  No.  Q.  How  long  have  you 
known  that  line  by  general  reputation  as  the 
Halsey  line?  A.  Since  1884.  The  eastern 
end  of  the  line  Is  at  A.  The  western  end  is 
at  K."  To  all  and  each  of  these  questions 
and  answers,  except  the  first  the  defendants 
excepted.  On  cross-examination,  touching 
this  Abram  Hall  patent  and  Halsey  line,  the 
same  witness  made  answer  to  questions  as 
follows:  "Q.  Who  first  told  you,  since  the 
survey  began,  that  that  was  the  Halsey  line 
from  30  to  the  ditch  branch,  and  from  A  to 
K?  A.  All  I  know  is  from  the  survey.  Q. 
You  say  Jim  Cowan  is  the  only  man  you  ever 
heard  say  that  was  the  Halsey  line?  A. 
Yes."  Jim  Cowan  was  living,  and  a  witness 
In  the  case.  The  defendants  then  moved  to 
strike  out  the  testimony  of  this  witness  as 
to  reputation  of  the  location  of  the  Halsey 
line.  The  motion  was  denied  and  the  de- 
fendants excepted.  The  evidence  was  admit- 
ted as  substantive  evidence  on  the  location  of 
the  Halsey  line.  Verdict  and  Judgment  for 
the  plaintiffs,  and  the  defendants  excepted 
and  appealed. 

Stevens,  Beasley  &  Weeks  and  Shepherd 
&  Shepherd,  for  appellants.  Jas.  O.  Carr,  J. 
D.  Kerr,  and  E.  K.  Bryan,  for  appellees. 

HOKE,  J.  (after  stating  the  case).  The 
correct  placing  of  the  Halsey  line  was  a  fact 
pertinent  to  the  issue,  but. if  the  plaintiffs 
considered  this  material  to  the  case  they 
should  have  established  it  by  proper  testi- 
mony. It  is  contended  by  the  plaintiffs  that 
common  reputation  is  admissible  on  ques- 
tions of  boundary,  that  the  testimony  above 
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set  out  is  of  that  character  and  the  rullDgs 
of  the  court  oouceruing  it  can  be  sustained 
on  that  ground.  It  is  true  that  evidence  of 
both  hearsay  and  common  reputation  is  re- 
ceived with  us  in  cases  of  disputed  private 
boundary,  but  tliis  is  an  exception  to  the  gen- 
eral  ruie,  wliich  requires  that  the  rights  of 
litigants  must  be  determined  on  sworn  testi- 
mony. Such  testimony,  in  England,  is  not 
admitted  in  questions  of  private  right,  and 
the  principle  was  only  adopted  here  from  ne- 
cessity, and  where,  from  lapse  of  time  or 
changing  conditions,  it  has  become  "difficult, 
if  not  impossible,"  that  better  evidence  should 
be  had.  Speaking  of  such  testimony  (hearsay) 
in  Sasser  v.  Herring,  14  N.  G.  342,  Henderson, 
J.,  says:  *'It  is  the  well  established  law  in 
this  state.  And  if  the  propriety  of  the  rule 
was  now  res  Integra,  perhaps  the  necessity 
of  the  case,  arising  from  the  situation  of 
our  country,  and  the  want  of  self-evident 
termini  of  our  lands  would  require  its  adop- 
tion. For  although  it  sometimes  leads  to 
falsehood,  it  more  often  tends  to  the  establish- 
ment of  truth.  From  necessity,  we  have  in 
this  instance  sacrificed  the  principles  upon 
which  the  rules  of  evidence  are  founded." 
While  such  testimony  is  thus  received  of 
necessity,  it  should  be  confined  to  the  rea- 
sonable requirements  of  the  necessity  that 
called  it  forth,  and  the  rules  and  limitations 
for  safeguarding  its  application  should  be 
carefully  observed.  In  Hemphill  v.  Hemp- 
hill, 138  N.  C.  504,  51  S.  B.  42,  the  court  in 
speaking  of  this  character  of  evidence  said : 
"It  Is  the  law  of  this  state  that,  under  cer- 
tain restrictions,  both  hearsay  evidence  and 
common  reputation  are  admissible  on  ques- 
tions of  private  boundary."  Citing  Sasser  v. 
Herring,  14  N.  C.  340,  Shaffer  v.  Gaynor,  117 
N.  C.  15,  23  S.  B.  154,  and  Yow  v.  Hamilton, 
136  N.  C.  357.  48  S.  E.  782.  And  in  the  same 
opinion,  speaking  of  the  restrictions  placed 
upon  evidence  of  common  reputation,  the 
court  said:  'This  reputation  whether  by 
parol  or  otherwise  should  have  its  origin  at 
a  time  comparatively  remote  and  always  ante 
litem  motam.  Second.  It  should  attach  it- 
self to  some  monument  of  boundary  or  nat- 
ural object,  or  be  fortified  by  evidence  of 
occupation  and  acquiescence  tending  to  give 
the  land  some  fixed  and  definite  location." 
Citing  Tate  v.  Southard,  8  N.  C.  45,  Dobson  v. 
Flnley,  53  N.  0.  496,  Mendenhall  v.  Cassells, 
20  N.  C.  43,  Westfelt  v.  Adams,  131  N.  C.  379, 
42  S.  E,  823,  and  Shaffer  v.  Gaynor,  117  N. 
C.  15,  23  S.  B:  164. 

Applying  the  principles  set  forth  In  these 
cases,  we  are  of  the  opinion  that  the  testi- 
mony of  the  witness  Colvin  on  the  matter  In 
question  does  not  comply  with  the  condi- 
tions required  for  Its  reception.  Here,  the 
true  location  of.  the  Halsey  line  had  become 
a  relevant  circumstance,  and.  granting  for 
the  present  that  the  statement  of  this  wit- 
ness amounts  to  evidence  of  common  reputa- 
tion, this  line  as  shown  by  the  plat  was  one 
boundary  line  of  a  large  tract  of  land  lying 


adjacent  to  the  land  In  dispute.  No  deed 
covering  this  tract  of  land  is  introduced,  no 
monument  or  natural  object  is  shown  as 
marking  the  boundary  of  this  tract,  and  no 
occupation  or  possession  of  any  such  tract 
by  Halsey,  or  any  of  his  descendants  or  gran- 
tees, is  established  tending  to  give  It  any 
fixed  or  definite  location.  As  said  by  Daniel, 
J.,  in  Mendenhall  v.  Cassells,  20  N.  C.  45: 
"In  a  country  recently  and  of  course  thinly 
settled,  and  where  the  monuments  of  boun- 
daries were  neither  so  extensively  known  nor 
so  permanent  in  their  nature  as  in  the  coun- 
try of  our  ancestors,  we  have  from  necessity 
departed  somewhat  from  the  English  rule  as 
to  traditionary  evidence.  We  receive  it  In 
regard  to  private  boundaries,  but  we  require 
that  it  should  either  have  something  definite 
to  which  it  can  adhere,  or  that  it  should  be 
supported  by  proof  of  correspond^it  enjoy- 
ment and  acquiescence.  A  tree,  line,  or  water- 
course may  be  shown  to  have  been  pointed 
out  by  persons  of  a  bygone  generation  as  the 
true  line  or  water  course  called  for  in  an  old 
deed  or  grant  A  field,  house,  meadow,  or 
wood  may  be  shown  to  have  been  reputed 
the  property  of  a  particular  man  or  family, 
and  to  have  been  claimed,  enjoyed,  and  oc- 
cupied as  such.  But  a  mere  resort,  unforti- 
fied by  evidence  of  enjoyment  or  acquiescence, 
that  a  man's  paper  title  covers  certain  terri- 
tory, is  too  slight  and  unsatisfactory  to  war- 
rant a  rational  and  conscientious  person  in 
making  it  the  basis  of  a  decision  affecting 
Important  rights  of  his  fellow  men,  and  there- 
fore, as  far  as  we  are  advised,  has  never  been 
received  as  competent  testimony."  And,  in 
reference  to  the  time,  it  has  been  held  in  this 
state  that  hi  order  to  admit  evidence  of  gen- 
eral reputation,  unlike  hearsay  in  this  par- 
ticular, it  is  not  necessary  to  show  that  such 
reputation  had  its  origin  in  the  declarations 
of  persons  who  are  dead.  Dobson  v.  Flnley, 
supra. 

But  the  decisions  ^are  also  to  the  effect 
that,  to  Justify  the  reception  of  such  evidence, 
the  time  at  which  the  common  reputation  had 
its  origin  should  be  at  a  remote  period.  "Com- 
paratively remote"  Is  the  term  used  in  Hemp- 
hiirs  Case,  supra.  It  was  so  used  for  the  rea- 
son that,  as  the  principle  was  established 
of  necessity,  when  from  changing  conditions 
and  the  absence  of  permanent  monuments, 
better  evidence  of  boundary  could  not  be  pro- 
cured ;  so  the  time  may  vary  to  some  extent, 
as  the  facts  and  clrcumstancea  may  show 
that  the  necessity  does  ot  does  not  exist 
On  the  admission  of  such  testimony  as  to  the 
time  required,  and  the  test  to  be  applied,  it 
Is  held  In  Nleman  v.  Ward,  1  Watts  &  S. 
(Pa.)  68  that:  ••Reputation  and  hearsay  is 
such  evidence  as  Is  entitled  to  respeot  when 
the  lapse  of  time  Is  so  great  as  to  render  It 
diflScult  to  prove  the  existence  of  original 
landmarks."  This  alleged  general  reputa- 
tion had  its  origin  no  further  back  than  1884, 
less  than  17  years  before  action  brdught  It 
grew  out  of  tiie  survey,  the  witness  said,  and 
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on  the  facts  and  drcmnatanceB  of  the  case 
ve  are  of  opinion  that  it  is  not  sufflcientlj 
remote  to  be  admitted  aa  eyidence. 

While  .we  have  discossed  the  qaeitlon  on 
the  idea  that  a  general  reputation  has  been 
testified  to,  because  it  was  very  earnestly 
contended  that  the  ruling  of  the  court  should 
be  sustained  on  that  principle,  as  a  matter 
of  fact  the  testimony  does  not  make  out  a 
case  of  g^ieral  reputation  at  all,  and  we  could 
well  hold  that  there  was  error  in  not  striking 
out  this  portion  of  the  evidence  in  accordance 
with  the  defendant's  motion.  The  witness 
said  he  knew  the  line  was  the  Halsey  line 
from  "what  people  said."  Again,  he  said  his 
knowledge  grew  out  of  the  survey  in  1884; 
and  the  only  person  he  ever  heard  say  so 
was  Jim  Ck>wan,  who  was  alive  and  a  wit- 
ness in  the  case.  This  Is  no  testimony  of  a 
general  reputation,  but  simply  the  assertion 
of  a  fact  by  an  Individual  who  is  still  living. 
A  general  reputation  must  be  the  common  re- 
port of  the  community,  and  while  it  may 
be  established  by  the  assertion  of  individuals 
''such  assertion  must  be  in  effect  the  state- 
ment of  the  reputation.**  As  stated  In  the 
books,  "an  individual  declaration  must  thus 
appear  to  be  the  result  of  a  received  repu- 
tation, and  the  Individual  declarant  is  thus 
merely  the  mouthpiece  of  the  reputation.** 
1  Greenleaf,  Bv.  |  139;  2  Wlgmore,  Bv.  I 
1584 — ^both  authors  citing  Wood,  Baron,  in 
Moseley  v.  Davis,  11  Price,  180. 

There  was  error  in  admitting  the  testimony, 
and  a  new  trial  is  awarded. 

New  trial. 
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BULLARD  V.  EDWARDS. 

(Supreme  Court  of  North  Carolina.    March  27, 
1006.) 

1.  Jusnoics  OF  THB  Peacb— Defaitlt  Judo- 
MEWT— Vacation— JuBisDicmoN  —  Motion 

— TiMB. 

Revisal  1005,  |  1478,  provides  that  when 
a  Justice's  judgment  is  rendered  in  the  absence 
of  either  party,  caused  by  his  mistake  or  ex- 
cusable n^lect,  he  may,  within  10  days  after 
the  date  of  the  Judgment,  apply  to  the  Justice 
for  relief  by  affidavit  setting  forth  the  facts, 
etc.  Heldt  that  a  Justice  had  no  Jurisdiction 
to  set  aside  a  default  judgment  under  such 
section  on  an  application  not  filed  within  the 
time  specified. 

[Ed.  Note. — For  cases  in  point,  see  voL  31, 
Cent  Dig.  Justices  of  the  Peace,  |  388.] 

2.  Same— Objection— Time. 

A  default  judgment  was  entered  by  a  Jus- 
tice of  the  peace  in  defendant's  absence,  on 
January  7,  1905.  On  January  17th,  an  affidavit 
to  set  aside  the  Judgment  was  delivered  by  de- 
fendant's attorney  to  a  brother  of  the  justice 
of  the  peace,  who  delivered  it  to  the  justice  on 
the  19th,  when  the  justice  notified  the  parties 
to  appear  before  him  on  January  26th,  when 
the  case  would  be  reheard.  On  that  day,  plain- 
tiff appeared  and  applied  for  a  continuance  until 
February  2d,  which  was  granted,  on  which  day 
plaintiff  filed  a  "demurrer"  to  the  affidavit  on 
the  ground  that  it  was  not  filed  in  time.  Held, 
that  as  the  order  fixing  January  26th  for  a  re- 
hearing of  the  case  was  ex  parte,  plaintiff's  ol>- 
Jection  to  the  affidavit  was  in  time. 


8l  Samb— Rxmedt. 

Where  a  judgment  was  rendered  by  a  jus* 
tice  of  the  peace  m  favor  of  plaintiff  in  defend- 
ant's absence,  defendant's  remedy,  after  the  ez- 
firatlon  of  the  10  days  fixed  by  Revisal  1905, 
1478,  within  which  the  Justice  could  set  aside 
the  judgment  and  rehear  the  case,  was  either 
by  appeal  or  by  an  application  for  a  recordari. 
4.  Same— Diligence. 

Where,  in  an  action  before  a  justice,  after 
a  change  of  venue  had  been  taken  at  defendant's 
instance,  defendant  relied  on  the  officer  of  the 
court  to  notify  him  of  the  date  of  trial,  and 
though  Judgment  was  rendered  for  plaintiff  on 
the  very  day  the  cause  was  removed,  defendant 
made  no  inquiry  of  the  justice  for  some  days 
thereafter  as  to  when  he  would  try  the  case, 
or  as  to  what  had  been  done,  he  was  lacking 
in  diligence,  and  was  not  entitled  to  a  vacation 
of  the  judgment  for  excusable  neglect. 

Appeal  ftom  Superior  Court,  Robeson  Coun- 
ty;  Moore,  Judge. 

Action  by  D.  J.  Bullard  against  Sandy  Rd- 
wards.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    AfiSrmed. 

This  is  a  summary  proceeding  in  ejectment 
instituted  in  a  justice's  court  The  cause 
came  on  for  trial  before  Spurgeon  Jones,  J. 
P.,  on  the  7th  day  of  January,  1905,  and 
was  removed  upon  affidavit  to  Alex  McMillan, 
J.  P.  Prior  to  the  return  day  of  the  summons, 
the  said  Spurgeon  Jones,  J.  P.,  issued  a  writ 
removing  the  defendant  from  possession 
of  the  premises  in  controversy  and  placing 
the  plaint^CT  in  possession.  The  writ  was 
served  on  January  5th  by  putting  out  of  pos- 
session, defendant,  Sandy  Edwards,  and  put- 
ting in  possession,  the  plaintiff,  D.  J.  Bullard. 
On  the  7th  day  of  J^puary,  1905,  in  the  ab- 
sence of  the  defendant,  Alex  McMillan,  J.  P., 
tried  the  case  and  rendered  judgment  that 
the  plaintiff  was  the  owner  and  entitled 
to  the  immediate  possession  of  the  premises. 
Within  10  days  thereafter,  Jas.  H.  John- 
son, Esq.,  attorney  for  the  defendant  Ed- 
wards, wrote  a  letter  to  the  said  justice  of  the 
peace,  stating  that  the  defendant  was  not  noti- 
fied that  the  trial  would  be  had  on  the  7th 
day  of  January,  and  that  he  and  the  defend- 
ant were  ready  and  willing  to  attend  upon 
said  trial,  if  they  had  been  notified;  that 
the  officer  of  the  court  had  promised  to  notify 
the  defendant  when  the  said  Alex  McMillan 
would  hear  the  case  and  had  not  done  so. 
Thereupon  Alex  McMillan  notified  J.  H. 
Johnson,  Esq.,  attorney  for  the  defendant, 
that  he  would  open  the  case  for  reconsidera- 
tion, and  to  send  him  an  affidavit  setting 
forth  the  facts  In  regard  to  the  absence  of 
the  defendant  and  its  cause;  that  the  affida- 
vit, which  contained  the  foregoing  statement 
of  facts,  was  sent  to  Roderick  McMillan, 
a  brother  of  the  justice  of  the  peace,  and 
was  received  by  him  on  the  17th  day  of  Jan- 
uary and  that  he  forwarded  it  to  Alex  Mc- 
Millan, who  received  the  same  on  the  19th 
of  January.  After  the  affidavit  of  J.  H.  John- 
son, Esq.,  was  received,  the  said  Justice  had 
the  parties  and  witnesses  notified  to  appear 
before  him  on  the  26th  day  of  January,  when 
the  case  would  be  reheard  and  the  same  pro- 
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ceedlngs  had  as  If  the  case  had  never  been 
acted  on.  There  is  no  evidence  that  any 
Bnminons,  subpoena  or  other  written  notice  was 
served  upon  the  parties  or  the  witnesses.  On 
the  26th  day  of  January  the  plaintiff  appeared 
before  the  justice  and  filed  an  affidavit  for  a 
continuance  until  February  2d,  which  was 
granted.  On  the  2d  day  of  February  both 
plaintiff  and  defendant  were  present,  and 
the  plaintiff  filed  with  the  court  what  Is  call- 
ed a  demurrer  to  the  affidavit  of  J.  H.  John- 
son, Esq.  The  demurrer,  omitting  unimport- 
ant parts,  Is  as  follows:  "(1)  That  said  affi- 
davit was  not  filed  within  10  days  from  the 
rendering  of  the  judgment,  said  judgment 
having  been  rendered  on  January  7, 1905,  and 
said  affidavit  was  not  filed  until  the  19th  day 
of  January,  1905,  which  was  more  than  10 
days  thereafter.  (2)  That  said  affidavit  was 
filed  with  Roderick  McMillan  and  not  with 
this  court  (3)  That  it  does  not  state  facts 
sufficient  to  warrant  the  court  in  reopen- 
ing the  case.  (4)  That  it  was  the  duty  of  the 
defendant  and  not  of  the  court  to  have  no- 
tified his  counsel,  and  it  was  also  his  duty  to 
have  been  diligent  and  to  have  known  where 
said  trial  was  to  be  had."  The  justice  over- 
ruled the  plalntlff*8  demurrer  and  ordered 
that  the  possession  of  the  property  be  restored 
to  the  defendant  Plaintiff  appealed.  At 
the  hearing  in  the  superior  court  the  judg- 
ment of  the  justice,  rendered  on  February 
2,  1905,  was  reversed  and  set  aside,  and  the 
defendant  taxed  with  the  costs.  He  excepted 
and   appealed. 

McLean,  McLean  &  McC3ormick,  for  ap- 
pellant   Mclntyre  &  Lawrence,  for  appellee, 

WALKER,  J.  (after  stating  the  case).  The 
law  requires  that  when  a  judgment  has  been 
rendered  by  a  justice  of  the  peace,  in  the  ab- 
sence of  either  party,  and  the  absence  was 
caused  by  his  mistake  or  excusable  neglect 
be  may,  within  10  days  after  the  date  of  the 
judgment  apply  for  relief  to  the  justice  by 
affidavit  setting  forth  the  facts.  If  the  affida- 
vit which  must  be  filed  by  the  justice,  is  deem- 
ed by  him  sufficient  he  shall  rehear  the  case 
and  shall  cause  the  parties  to  be  notified  of 
the  time  and  place  appointed  for  the  rehear- 
ing. Code,  §  845;  Revlsal  1905,  §  1478.  It 
will  be  seen  that  in  order  to  give  the  justice 
jurisdiction  to  open  and  rehear  the  case,  the 
party  against  whom  the  judgment  was  given 
must  make  his  application  by  affidavit  within 
10  days  after  rendition  of  the  judgment 
which  was  not  done  by  the  defendant  In  this 
case.  The  statute,  as  we  think,  can  have 
but  one  meaning,  namely,  that  the  affidavit, 
which  is  the  form  provided  for  making  the 
application,  must  be  filed  within  10  days. 
The  case  Is  governed  in  this  respect  by  Na- 
vassa  Co.  v.  Brldgers,  98  N.  C.  439.  It  Is 
there  said  that  after  the  lapse  of  10  days  the 
justice  has  no  authority  to  rehear  the  case, 
and  as  a  new  trial  cannot  be  had  in  a  jus- 
tice's court  (Revisal  1005.  i  1489).  a  dissat- 


isfied party  should,  after  the  time  nas  elap- 
sed, either  appeal  or  apply  for  a  recordari; 
if  the  facts  entitle  him  to  either  remedy. 
The  defendant's  counsel,  In  his  well-consid- 
ered argument.  Insisted  that  the  objection 
made  by  the  plaintiff  to  the  application,  upon 
the  ground  that  it  was  too  late,  was  not  taken 
In  apt  time.  In  the  ex^dse  of  the  power  to 
set  aside  a  judgment,  andtf  the  statute,  It 
would  seem  that  as  it  is  a  matter  of  Juris- 
diction, the  justice  should  proceed  strictly 
according  to  the  provisions  of  the  law  (Na- 
vassa  Go.  v.  Brldgers,  supra),  and  that  he 
did  so  proceed  should  appear  afilrmatively ; 
but,  even  if  this  is  not  so,  we  do  not  think 
the  objection  came  too  late.  The  justice 
upon  receiving  the  affidavit  sent  by  the  de- 
fendant's attorney  and  delivCTed  to  him  by 
his  brother,  set  aside  the  judgment  and  or- 
dered the  case  to  be  reheard.  It  is  true 
the  plaintiff,  afterwards  asked  for  a  cootin- 
uance  to  the  2d  day  of  February,  as  his  coun- 
sel could  not  be  present  before  that  time,  but 
at  the  first  opportunity,  when  all  the  parties 
were  before  the  justice  and  before  entering 
upon  the  trial  of  the  merits,  he  "demurred**  to 
the  affidavit  filed  by  the  defendant  for  a  re- 
hearing of  the  case  and  this  in  effect  called  in 
question  the  jurisdiction  of  the  court  to  set 
aside  the  judgment  and  proceed  further  in 
the  cause.  He  could  not  have  been  heard 
when  the  order  was  made,  as  it  was  ex  parte. 
We  would  not  give  so  strained  and  technical 
a  construction  to  his  application  for  a  con- 
tinuance, as  to  exclude  therefrom  the  idea  that 
the  plaintiff  intended  that  the  whole  matter, 
and  not  merely  the  trial  upon  the  merits, 
should  be  continued  for  hearing  to  a  more 
convenient  time,  when  his  counsel  could  be 
present  to  advise  and  direct  him  how  to 
proceed  in  order  to  save  his  rights.  We 
hold  that  he  could  do,  on  the  2d  of  February, 
precisely  what  he  could  have  done  on  the  26th 
of  January,  and  further  that  he  did  not  intend 
to  waive  any  of  his  rights,  if  the  jurisdiction  of 
the  justice  to  proceed  as  he  did  can  be  waived. 
The  defendant  does  not  appear  to  have  been 
diligent  in  taking  care  of  his  interests.  The 
cause  was  removed  at  his  request  and  he 
made  no  inquiry  of  the  justice,  who  then  had 
acquired  jurisdiction  in  the  case  by  removal, 
as  to  when  it  would  be  tried,  but  relied  upon 
the  assurance  of  the  officer  for  such  informa- 
tion. The  failure  of  the  officer  to  keep  his 
promise,  was  defendant's  misfortune  and 
not  the  plaintiff's  fault  and  he  must  take  the 
consequences  of  his  misplaced  confidence, 
as  we  said  in  Navassa  Co.  v.  Brldgers  of  sim- 
ilar conduct  on  the  part  of  the  defendant 
in  that  case.  Th6  judgment  was  rendered  on 
the  7th  of  January,  the  very  day  the  case 
was  removed  and  no  Inquiry  was  made  of 
the  justice,  as  far  as  appears,  for  some  days 
afterwards  as  to  when  he  would  try  the  case 
or  as  to  what  had  been  done.  This  was  not 
due  diligence.  McDaniel  v.  Watkins,  76  N.  C. 
399;  Sparrow  v.  Davidson  College,  77  N.  C. 
35;    Navassa   Co.   v.   Bridgers,   supra.    The 
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cases  of  McKee  r.  Angel,  90  N.  O.  00,  and 
Whltehnrst  ▼.  Transportation  Co.,  109  N.  O. 
344,  13  S.  E,  937,  which  were  cited  by  defend- 
ant's counsel  are  not  in  point,  as  there  the 
Judgments  were  rendered  without  the  service 
of  process  and  the  court  merely  exercised  its 
genera]  Jurisdiction  to  vacate  them.  The 
remedy  given  by  section  1478  of  the  Bevisal 
of  1005,  is  a  special  one  and  must  be  strictly 
pursued.  The  affidavit  is  made  the  initial 
step  in  any  application  for  a  rehearing  and 
is  indispensable  to  enable  the  Justice  to  pro- 
ceed at  all.  He  must  have  evidence  in  some 
form,  or  what  is  equivalent  to  It,  upon  which 
to  act  The  letter  and  reason  of  the  law  are 
alike  opposed  to  any  other  construction. 
No  error. 

(140  N.  C.  640) 

MAYERS  v.  McRIMMON  et  al. 

(Supreme  Court  of  North  Carolina.    March  27, 
1906.) 

1.  Bnxs  AND  Notes — Drafts — Indobsement 
— FoBM — Rubber  Stamp. 

The  placing  of  the  name  of  the  payee  of  a 
draft  on  the  back  thereof  with  a  rubber  stamp, 
by  a  person  having  authority  to  do  so,  and  with 
intent  to  indorse  the  instrument,  constitutes  a 
valid  indorsement. 

2.  Same — Pboof. 

The  indorsement  of  a  draft  does  not  prove 
itself,  but  must  be  established  by  proper  testi- 
mony. 

3.  Same — ^Bona  Fide  Pubghabebs — Mode  of 
TAansfeb. 

Where,  in  an  action  on  drafts  bearing  the 
payee's  indorsement,  the  latter  testified  that  the 
drafts  had  been  "discounted"  to  plaintiff  by  the 
payee  before  maturity  for  value  and  without 
notice,  but  it  did  not  appear  that  the  drafts 
had  been  "indorsed"  under  such  circumstances, 
plaintiff  was  but  the  equitable  owner  of  the 
instruments,  which  were,  therefore,  subject  to 
any  valid  defense  open  against  the  drawer. 

4.  Same  —  Negotiable  Instbumeitts  Law  — 
Effect. 

Revisal  1905,  |  2198,  declares  that  when 
the  holder  of  an  instrument  payable  to  his  order 
transfers  it  for  value  without  indorsing  it,  the 
transfer  vests  in  the  transferee  such  title  as 
the  transferror  had,  and  the  transferee  acquires 
in  addition  the  right  to  have  the  indorsement  of 
the  transferror,  but  for  the  purpose  of  determin- 
ing whether  the  transferee  is  a  holder  in  due 
course,  the  negotiation  takes  effect  as  of  the 
time  when  the  indorsement  is  actually  made. 
Section  2208  provides  that  every  holder  is  deem- 
ed prima  facie  a  holder  in  due  course,  etc., 
and  section  2340  declares  that  a  "holder"  is  the 
payee  or  indorsee  of  a  bill  or  note  who  is  in 
possession  of  it,  or  the  bearer  thereof,  and  de- 
fines "bearer"  as  the  person  in  possession  of  a 
bill  or  note  payable  to  bearer.  Held,  that  the 
holder  of  a  draft,  payable  to  order,  in  the  absence 
of  proof  of  indorsement  by  the  payee,  was  not  a 
bona  fide  purchaser  for  value  without  notice. 

5.  Same — Evidence. 

Where,  in  an  action  on  drafts,  defendants 
claimed  that  plaintiff  was  not  a  bona  fide  pur- 
chaser for  value  without  notice  before  maturity, 
and  that  the  drafts  were  therefore  subject  to 
defenses  available  against'  the  payee,  and  the 
indorsement  of  the  payee  to  plaintiff  was  not 
proved,  it  was  error  for  the  court  to  exclude 
evidence  that  one  of  the  drafts  had  been  seen 
in  a  bank  unindorsed  after  maturity. 

Appeal  from  Superior  Court,  Robeson  Ck>un- 
ty;  Moore,  Judge. 


Action  by  Albert  W.  Mayers  against  N.  J. 
McRimmon,  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeaL    Reversed. 

The  plaintiff  declared  on  two  drafts  pay- 
able to  the  order  .of  the  Continental  Jewelry 
Company  and  accepted  by  the  defendants, 
each  in  the  sum  of  $16  bearing  date  April 
19,  1904,  and  payable  respectively  10  and  12 
months  after  date.  The  defendants  admit- 
ting the  acceptances  answered  and  alleged 
that  they  were  obtained  by  false  and  fraudu- 
lent representation  on  the  part  of  the  Con- 
tinental Jewelry  Company  in  the  sale  of  jew- 
elry to  the  defendants,  and  also  by  means  of 
false  and  fraudulent  warranty  inducing  the 
sale,  and  that  the  plaintiff  took  the  notes 
with  notice  and  knowledge  of  the  defenses 
existing  against  the  notes.  On  the  trial 
the  plaintiff  presented  the  drafts,  and  at  the 
time  each  of  these  drafts  was  indorsed  with 
rubber  stamp  "Pay  to  order  of  Albert  W. 
Mayers,  Continental  Jewelry  Co.,  Cleveland, 
Ohio."  The  plaintiff  also  introduced  the 
depositions  of  the  plaintiff  and  Miles  F. 
Baxter,  the  general  manager  of  said  com- 
pany, and  both  testified  that  the  two  drafts 
were  discounted  to  the  plaintiff  before  ma- 
turity for  value  and  without  notice  of  any 
defense  or  offset  The  defendants,  contend- 
ing that  on  the  facts  stated  the  plaintiff 
was  only  the  assignee  or  equitable  holder, 
offered  testimony  to  show  false  and  fraudu- 
lent representation  on  the  part  of  sTald  com- 
pany inducing  the  purchase,  damage,  etc., 
and  on  objection  this  court  was  excluded  by 
the  court  and  the  defendants  excepted.  The 
defendants  then  offered  to  prove  that  one  of 
the  defendants  saw  one  of  the  drafts  in  the 
bank  at  Rowland  before  action  brought  and 
after  maturity,  and  at  that  time  said  draft 
had  no  indorsement  on  it  On  objection  this 
evidence  was  excluded  and  the  defendants 
excepted.  The  court  charged  the  jury  tliat 
if  they  believed  the  evidence  the  plaintiff 
was  entitled  to  recover  the  amount  of  the 
drafts  with  interest  after  maturity,  and  the 
defendants  excepted.  Verdict  and  judgment 
for  the  plaintiff,  and  the  defendants  appealed. 

McLean,  McLean  &  McCormick,  for  appel- 
lant 

HOKE,  J.  (after  stating  the  case).  In 
Tyson  v.  Joyner,  189  N.  C.  69,  51  S.  E. 
803,  it  is  held  "that  in  an  action  on  a  note 
it  is  error  to  hold  that  the  mere  introduction 
of  the  note,  with  the  name  of  an  indorsee 
written  on  the  back,  is  evidence  of  its  in- 
dorsement by  such  indorsee  so  as  to  vest 
the  legal  title  in  the  plaintiff  and  cut  off 
any  defenses  against  the  indorsee,  as  the 
signatures  of  the  Indorsers,  whose  Indorse- 
ment is  required  to  vest  th6  legal  title,  must 
be  proved."  The  principle  applies  in  any 
action  on  a  negotiable  instrument  where  an 
Indorsement  is  required  to  vest  the  legal 
title  so  as  to  constitute  the  plaintiff  a  "holder 
in  due  course"  and  the  indorsement  is  denied. 
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In  the  cases  suggested  and  in  the  absence 
of  such  proof,  the  plaintiff  who  presents  the 
note  is  held  to  be  the  equitable  dwner,  and 
the  same  is  subject  to  defenses  or  other 
equities  of  the  maker  against  prior  holders. 
Tyson  v.  Joyner,  supra. 

On  the  trial  below  the  plaintiff  presented 
the  drafts,  and  each  appear  to  have  the  name 
of  the  payee  stamped  on  the  back  with  a 
rubber  stamp.  Where  the  name  required 
has  been  so  placed  by  one  having  authority 
to  do  it,  and  with  intent  to  indorse  the  in- 
strument, the  authorities  hold  that  this 
Is  a  valid  indorsement  4  Am.  &  Eng. 
Enc  258;  Homer  v.  Mo.  Pa.  R.  Co.,  70  Mo. 
App.  291«  The  indorsement,  however,  does 
not  prove  itself,  but  must  be  established, 
as  in  other  cases,  by  proper  testimony. 
The  depositions  of  both  the  plaintiff 
and  the  general  manager  of  the  Ck>ntinental 
Jewelry  Ck)mpany  were  received  in  the  court 
below,  and  they  both  testified  that  the  notes 
had  been  discounted  to  the  plaintiff  by  the 
company  before  maturity  for  value  and  with- 
out notice,  but  neither  stated  that  the  instru- 
ments had  been  indorsed  under  any  such 
circumstances.  In  the  absence  of  such  proof 
the  plaintiff  then,  as  stated,  is  only  the 
equitable  owner  holding  the  instruments  sub- 
ject to  any  valid  defense  open  to  the  drawer, 
and  the  evidence  offered  by  the  defendants 
tending  to  establish  such  a  defense  should 
have  been  received.  There  is  nothing  in  our 
statute  on  negotiable  instruments  which  con- 
travenes this  principle.  On  the  contrary, 
every  part  of  the  statute  bearing  on  the  sub- 
ject declares  and  sustains  it  This  statute, 
enacted  in  1899  with  a  view  of  introducing 
some  uniformity  in  this  important  feature 
of  the  law  merchant  is  in  the  main  only  a 
compendium  of  established  custom  concern- 
ing negotiable  instruments,  as  construed  and 
applied  in  the  best  considered  decisions  of 
the  courts.  And  both  before  and  since  its 
enactment  it  has  been  held  that  to  consti- 
tute a  holder  in  due  course  of  a  negotiable 
instrument  payable  to  order,  it  Is  always  re- 
quired that  the  same  should  be  indorsed. 
Other  requirements  may,  under  given  condi- 
tions be  dispensed  with,  but  indorsement  of 
such  an  instrument  is  essential.  Thus,  in 
Revlsal  of  1905,  5  2198,  it  is  provided  that 
"where  the  holder  of  an  instrument  payable 
to  his  order  transfers  it  for  value  without  in- 
dorsing it  the  transfer  vests  in  the  transferee 
such  title  as  the  transferror  had  therein,  and 
'the  transferee  acquires  in  addition  the  right 
to  have  the  indorsement  of  the  transferror. 
But  for  the  purpose  of  determining  whether 
the  transferee  is  a  holder  in  due  course,  the 
negotiation  takes  effect  as  of  the  time  when 
the  indorsement  Is  actually  made."  And 
section  2208,  relied  upon  by  the  plaintiff,  is 
to  like  effect:  "Every  holder  is  deemed 
prima  facie  a  holder  in  due  course,"  etc.  By 
the  very  definition  established  in  the  act  a 
"holder"  of  such  an  instrument,  one  payable 
to  order,  must  be  a  holder  by  indorsement 


Thus  in  section  2340  It  Is  declared  ^a  holder 
means  the  payee  or  indorsee  of  a  bill  or  note 
who  Is  in  possession  of  it,  or  the  bearet 
thereof,**  and  "bearer"  is  defined  to  be  *^€ 
person  in  possession  of  a  bill  or  note  which 
is  payable  to  bearer.**  E}ven  if  section  2208 
had  the  effect  as  contended,  and  it  does  not 
even  if  the  presumption  referred  to  in  this 
section  should  obtain,  there  would  be  error« 
for  the  presumption  is  rebuttable  and  wcul<f 
yield  to  facts  established  by  proper  testi- 
mony. The  defendants  offered  evidence  tend 
ing  to  show  that  one  of  the  drafts  had  been 
seen  at  the  bank  in  Rowland,  N.  C,  unindorsed 
and  after  maturity,  and  this  evidence  also 
should  have  been  admitted,  for,  if  this  be 
true,  it  would  in  any  event  destroy  the  plain- 
tiff's alleged  position  as  holder  in  due  course 
and  subject  the  note  to  any  legitimate  de- 
fense available. 

There  was  error  In  refusing  to  receive  and 
consider  the  evidence  offered  and  a  new 
trial  is  awarded. 

New  trial. 


OM  N.  G.  623) 
WILLIAMS    r.   ATLANTIC   COAST   LINE 
R.  CO. 

(Supreme  Court  of  North  Cfirolina.    March  27, 
1906.) 

1.  Trial  —  Irstbuction  —  Opinion  on  Evi- 

DSNCX. 

In  an  action  for  fire  spreading  from  a  rail- 
road right  of  way,  a  charge  that  even  if  the  fire 
was  communicated  to  the  right  of  way,  the  plain- 
tiff cannot  recover,  since  the  engine  was  in  good 
repair  and  equipped  with  an  improved  spark 
arrester,  and  was  managed  in  a  careful  manner 
by  a  competent  engineer,  and  the  evidence  as  to 
this  is  uncontroverted  and  uncontradicted,  is 
properly  refused  as  an  expression  of  opinion  on 
the  facts,  forbidden  by  Revisal  1905,  {  535. 

[Ed.  Note. — For  cases  in  point  see  voL  46» 
Cent  Dig.  Trial,  §§  436-438.] 

2.  Rahaoads—Fibes— Negligence  of  Rail- 
boao  coufant. 

Where  fire  escapes  from  an  engine  in  proper 
condition,  having  a  proper  spark  arrester  and 
operated  in  a  careful  manner  by  a  skillful  and 
competent  engineer,  and  the  fire  catches  off  the 
right  of  way,  the  railroad  company  is  not  liable, 
for  there  is  no  negligence. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  41, 
Cent  Dig.  Railroads.  $$  1668-1672.] 

8.  Same. 

Where  fire  escapes  from  an  engine  in  prop- 
er condition  with  a  proper  spark  arrester,  and 
operated  in  a  careful  way  by  a  skillful  and  com- 
petent engineer,  but  the  fire  catches  on  the  right 
of  way,  which  is  in  a  foul  and  negligent  condi- 
tion, and  thence  spreads  to  adjoining  premises, 
the  railroad  company  is  liable. 

[Ed.  Note. — For  cases  in  point  see  vol.  41, 
Cent  Dig.  Railroads,  §§  1673-1676.] 

4.  Same. 

Where  fire  escapes  from  a  defective  engine, 
or  a  defective  spark  arrester,  or  from  a  good 
engine  not  operated  in  a  careful  way  or  not  by 
a  skillful  engineer,  and  fire  catches  off  the  right 
of  way,  the  railroad  company  is  liable. 

[Ed.  Note. — For  cases   in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  §§  1668-1672.] 

6.  Same— Question  fob  Jubt. 

In  an  action  for  fire  spreading  from  a  rail- 
road right  of  way,  evidence  held  to  present  a 
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question  for  the  Jury  whether  the  fire  was  com* 
mnnicated  from  the  railroad  engine,  and  whether 
the  right  of  way  was  foul  with  combustible  mat- 
ter on  it. 

[Bd.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Railroads,  §§  1742.  1743.] 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty;   W.  R.  Allen,  Judge. 

Action  by  W.  H.  Williams  against  the  At- 
lantic Coast  lAne  Railroad  Company.  From 
a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Junius  Davis  and  H.  L.  Stevens,  for  appel- 
lant Rountree  &  Carr  and  Carlton  &  Wil- 
liams, for  appellee. 

CLARK,  C.  J.  This  action  is  for  the  re- 
covery of  damages  for  negligently  setting 
fire  to  and  burning  the  woods  of  the  plain- 
tiff by  sparks  from  an  engine  falling  upon  a 
foul  right  of  way.    The  errors  assigned  are : 

(1)  Refusal  to  nonsuit  (2)  That  there  was 
no  evidence  that  the  fire  originated  from  the 
defendant's  engine.  (3)  Refusal  to  charge 
that  "even  if  the  fire  was  communicated  to 
the  defendant's  right  of  way,  the  plaintiff 
cannot  recover,  for  the  engine  was  In  good 
repair  and  equipped  with  an  improved  spark 
arrester  for  preventing  the  escape  of  sparks, 
and  was  managed  and  operated  In  a  careful 
manner  by  a  skillful  and  competent  engineer, 
and  the  evidence  as  to  this  Is  uncontrovert- 
ed  and  uncontradicted." 

This  prayer  was  properly  refused  because 
it  would  have  been  an  expression  of  (pinion 
upon  the  facts  forbidden  by  the  act  of  1798. 
Revlsal  1005,  {  535.  Though  a  witness  may 
be  uncontradicted,  it  is  for  the  Jury  to  say 
whether  they  believe  him.  The  judge  is  pro- 
hibited from  expressing  an  opinion  that  "a 
fact  Is  fully  or  sufficiently  proved,  such  mat- 
ter being  the  true  office  and  province  of  the 
Jury."  Revlsal  1905,  |  535.  Besides,  though 
the  fact  were  found  by  the  jury  that  the  fire 
was  not  set  out  by  a  defective  engine,  the 
legal  conclusion  In  the  prayer  is  incorrect  if 
the  fire  began  on  a  foul  right  of  way.  The 
rules  of  negligence  applicable  to  cases  of 
this  kind  are:  (1)  If  fire  escapes  from  an 
engine  in  proper  condition,  having  a  proper 
spark  arrester,  and  operated  in  a  careful  way 
by  a  skillful  and  competent  engineer,  and  the 
fire  catches  off  the  right  of  way,  the  defend- 
ant is  not  liable,  for  there  is  no  negligence. 

(2)  If  fire  escapes  from  an  engine  in  prop- 
er condition,  with  a  proper  spark  arrester, 
and  operated  in  a  careful  way  by  a  skill- 
ful and  competent  engineer  but  the  fire 
catches  on  the  right  of  way,  which  is  In 
a  foul  and  negligent  condition,  and  thence 
spreads  to  the  plaintiff's  premises,  the  de- 
fendant is  liable.  Moore  v.  Railroad,  124  N. 
a  341,  32  S.  E.  710;  Phillips  v.  Railroad,  138 
N.  C.  12,  50  S.  E.  462.  (3)  If  fire  escapes 
from  a  defective  engine,  or  defective  spark 
arrester,  or  from  %  good  engine  not  operated 
In  a  careful  way  ^r  not  by  a  skillful  engi- 
neer, and  the  fir/cr  ches  off  the  right  of  way, 
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the  defendant  Is  liable.  In  the  first  case 
there  would  be,  as  above  stated,  no  negli- 
gence. In  the  second  case  the  foul  right  of 
way  would  be  negligence,  and  in  the  third 
the  defective  engine  or  spark  arrester,  or  the 
negligent  operation  of  a  good  engine,  would 
be  negligence. 

The  other  two  exceptions  of  the  defendant 
amount  simply  to  a  claim  that  there  was  no 
evidence  that  the  fire  proceeded  from  the  de- 
fendant's engine.  No  one  testified  that  tie 
saw  the  sparks  fall  from  the  engine  upon  the 
right  of  way.  It  Is  rarely  that  this  can  be 
shown  by  eyewitnesses,  for  it  would  usually 
happen  that  if  the  sparks  were  seen  at  the 
moment  of  falling  and  Igniting  the  stubble, 
the  fire  would  be  put  out  by  the  observer. 
But  here  the  fire  was  seen  on  the  right  of 
way,  it  burnt  along  the  track  between  the 
ditch  and  the  ends  of  the  ties,  and  thence  had 
gone  Into  the  woods.  The  wind  was  blowing 
from  the  northwest  across  the  track,  the 
fire  being  on  the  south  side.  Two  witnesses 
testified  that  they  first  saw  the  smoke  about 
30  minutes  after  the  defendant's  engine 
passed.  How  long  before  that  the  fire  be- 
gan no  one  knew,  but  there  was  no  fire  be^ 
fore  the  engine  passed.  The  other  witnesses 
first  saw  the  fire  after  a  longer  interval,  and 
there  was  evidence  that  the  fire  burnt  both 
ways.  These  were  matters  for  the  Jury. 
The  evidence  was  plenary  that  the  right  of 
way  was  foul,  with  mu^h  combustible  mat- 
ter on  it  bushes  having  been  cut  down  and 
allowed  to  lie.  Indeed  the  fact  that  the 
right  of  way  was  burned  over  is  evidence 
of  combustible  matter  thereon,  and  the  sec- 
tion master  stated  in  his  testimony  that  it 
was  not  kept  cleaned  off.  In  McMillan  v. 
Railroad,  126  N.  C.  726,  36  S.  E.  129,  it  is 
said  that  "np  spark  arrester  can  be  so  con- 
structed as  to  entirely  prevent  the  emission 
of  sparks  without  destroying  the  efficiency 
of  the  engine,  and  while  it  Is  not  negligence 
in  the  defendant  to  run  such  an  engine  over 
its  road,  the  fact  that  it  had  recently  passed 
over  the  road  and  fire  was  found  there,  was 
some  evidence  tending  to  show  that  It  emit- 
ted sparks  that  set  the  grass  on  fire.*'  The 
evidence  of  the  negligent  and  foul  condition 
of  the  track  and  the  discovery  of  the  fire  so 
soon  after  the  defendant's  train  passed,  was 
sufficient  to  submit  the  question  to  the  ti'i- 
ors  of  the  facts.  The  court  was  not  au- 
thorized to  draw  the  Inferences  of  fact  from 
this  testimony.  In  Armstrong  v.  Railroad, 
130  N.  C.  66,  40  S.  B.  856,  there  was  no  evi- 
dence that  the  fire  originated  upon  the  right 
of  way,  or  that  connected  it  with  the  engine 
in  any  way.  In  Ice  Co.  v.  Railroad,  126  N. 
C.  797,  36  S.  B.  279,  there  was  no  evidence 
that  the  engine  was  defective  nor  that  the 
right  of  way  was  foul.  In  Cheek  v.  Lumber 
Co.,  134  N.  C.  225,  46  S.  B.  488,  47  N.  E.  400, 
there  was  no  spark  arrester,  but  on  the  con- 
flicting evidence  whether  sparks  from  the  en- 
gine caused  the  fire,  the  Jury  found  that  they 
did  not 
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It  was  the  plaintUTs  right  to  have  this 
case  submitted  to  the  Jury.  Though  we 
know  that  the  words  "judicium  parium  su- 
orum"  in  Magna  Gharta,  c.  39,  aid  not  either 
create  or  guaranty  the  right  of  trial  by  jury 
(as  at  one  time  was  erroneously  thought), 
McKechnle,  Magna  Gharta,  452,  trial  by  jury 
having  been  instituted  after  that  time,  still 
in  the  process  of  time  and  the  evolution  of 
law,  It  has  become  a  part  of  the  "law  of  the 
1and«"  The  Gonstltution  of  the  state  (ar- 
ticle 1,  {  19)  guaranties  it  as  a  "sacred  and 
inviolable**  right  in  civil  cases,  and  section 
13  of  the  same  article  guaranties  the  same 
right  in  criminal  actions.  We  know  that  the 
failure  to  Insert  a  similar  guaranty  in  the 
institution  of  the  United  States  was  one 
of  the  chief  grounds  of  objection  to  its  rati- 
fication, an  objection  which  was  only  cured 
by  an  understanding  that  amendments  guar- 
antying the  right  of  trial  by  jury  In  the  fed- 
eral courts  should  be  adopted,  which  was 
done  by  the  first  Gongress,  and  being  prompt- 
ly ratified  by  the  states,  they  now  constitute 
the  sixth  and  seventh  amendments.  A  right 
so  guarantied  should  not  be  denied,  unless 
it  is  clear  that  there  is  no  evidence.  As  was 
said  in  State  v.  Klger,  115  N.  G.  751,  20  S. 
E.  458:  "If  the  presiding  judge  deems  that 
the  verdict  is  against  the  weight  of  the  evi- 
dence, or  that  the  evidence  was  insufficient 
in  his  judgment  to  justify  conviction,  he  is 
vested  with  the  power  to  set  aside  the  ver- 
dict and  grant  a  new  trial.  This  is  a  matter 
of  discretion,  and  his  granting  or  refusing 
a  new  trial  on  such  ground  is  not  subject  to 
review  here.  The  fact  that  the  12  men  have 
convicted  on  the  evidence  will  often  and 
properly  make  him  less  sure  of  his  own  opin- 
ion to  the  contrary.''  This  case  has  been 
repeatedly  cited  with  approval..  In  State  v. 
Ghancy,  110  N.  G.  at  page  608y  14  S.  E.  at 
page  781,  Shepherd,  J.,  says:  "In  some  ju- 
risdictions It  has  been  held  that  if  the  testi- 
mony be  such  that  the  judge  would  set  the 
verdict  aside  as  being  against  the  weight  of 
the  evidence,  it  should  not  be  submitted  to 
the  jury;  but  this,  according  to  our  deci- 
sions, would  be  an  usurpation  of  the  func- 
tions of  that  body"— citing  State  v.  Allen, 
48  N.  G.  257 ;  Wittkowsky  v.  Wasson,  71  N. 
G.  451,  and  he  then  adds,  "perhaps  what  is 
'reasonably  sufficient'  evidence  as  understood 
in  North  Garolina,  is  best  stated  by  Battle, 
J.,  in  Jordan  v.  Lassiter,  51  N.  G.  131.  He 
says  that  if  the  circumstances  'be  such  as 
to  raise  more  than  a  mere  conjecture,  the 
judge  cannot  pronounce  upon  their  sufficien- 
cy to  establish  the  fact  but  must  leave  them 
to  be  weighed  by  the  jury,  whose  exclusive 
province  it  is  to  decide  upon  the  efTect  of  the 
testimony.' " 

No  more  subtle  and  adroit  application 
could  be  addressed  to  a  trial  judge  than  a 
motion  of  this  kind  with  its  necessary  Im- 
plication that  the  jury  may  do  wrong  and 
Injustice,  aiTd  that  the  superior  intelligence 
and  greater  impartiality  of  the  judge  are  in- 


voked to  prevent  it  But  the  experience  and 
the  wisdom  of  the  ages  and  the  deliber&te 
judgment  of  the  people,  as  embodied  in  the 
Gonstitutions  of  both  the  state  and  the  Unioiv 
are  conclusive  that  hn  passing  upon  the  factfr 
the  opinion  of  one  man,  though  skilled  in  the 
law,  is  not  deemed  superior  to  that  of  12 
men  of  the  vicinage,  but  is  held  to  be  decid- 
edly Inferior  and  to  be  guarded  against,  so 
much  so  that  the  guaranty  of  a  trial  by  jury 
in  both  civil  and  criminal  cases  is  placed  In 
the  organic  law  which  every  judge  is  sworn 
to  observe  before  he  is  permitted  to  discharge 
his  functions. 
No  error, 

CmOa.  975) 
STEWART  V.  GREENE. 
(Supreme  Gourt  of  Georgia.    Feb.  19,  1906.) 

1.  LivsBT  Stable  Keepebs— Irjuby  to  Hobse 

AND   BUGGT'PLEADINO. 

When,  in  an  action  for  damages  against  the 
hirer  of  a  horse,  a  buggy,  and  harness,  brought 
by  the  owner  oi  the  same,  the  petition  alleees 
the  hiring,  and  that  the  defendant,  through  his 
carelessness  and  negligence,  "suffered  said  ani- 
mal to  run  away  and  kill  herself,  and  in  so 
doing  said  buggy  was  destroyed  and  the  har- 
ness injured,  to  the  damage  of  petitioner  In" 
a  named  sum,  it  is  not  subject  to  demurrer 
upon  the  ground  that  it  states  no  cause  of 
action. 

2.  Same— Allegations  of  Negligence— Def- 

INITENE38. 

The  allegation  In  the  petition  in  the 
present  case,  that  the  horse,  while  attached  to 
the  buggy,  was  hitched  by  the  defendant  to  a 
picket  fence,  and  was  not  securely  fastened,  was 
subject  to  a  special  demurrer  which  called  for 
a  more  specific  allegation  as  to  negligence  in 
the  manner  in  which  the  animal  was  fastened 
to  the  fence.  This  is  true,  notwithstanding  the 
allegation  that  the  fence,  "being  composed  of 
upright,  sharp,  pointed  pickets,  was  [a]  dangerous, 
unsafe,  and  improper  place**  at  which  to  hitch 
the   horse. 

3.  Same. 

The  allegation  that  this  fence  'Vas  [a] 
dangerous,  unsafe,  and  improper  place"  at  whieh 
to  hitch  the  animal,  was  too  general  to  with- 
stand a  special  demurrer  calling  for  the  partic- 
ulars in  which  the  place  was  dangerous,  un- 
safe, and  improper  for  such  purpose. 

4.  Same— Evidence— SuFFiciENCT, 

The  evidence  was  not  sufficient  to  support 
the  verdict,  and  for  this  reason  a  new   trial 
should  have  been  granted. 
(Syllabus  by  the  Gourt) 

Error  from  Gity  Gourt  of  Floyd  (bounty; 
Harper  Hamilton,  Judge. 

Action  by  J.  F.  Greene  against  James  Stew- 
art There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Geo.  A.  H.  Harris  &  Son,  for  plaintiff  In 
error.  F,  W.  C^peland*  for  defendant  in 
error. 


FISH,  G.  J.  The  plaintiff,  who  kept  a 
livery  stable  In  the  city  of  Rome,  brought 
suit  against  the  defendant  for  damages  in 
the  sum  of  $200.  He  alleged  that  the  de- 
fendant had  hired  a  aaie,  buggy,  and  har- 
ness from  him,  f&l    .^^  ^.tirpose  of  driving 
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out  to  Im  M.  J.ohnson*8»  a  distance  of  three 
miles,  and  returning,  and  that  by  reason  of 
the  defendant's  negligence  the  mare,  which, 
while  still  attached  to  the  boggy,  had  been 
hitched  by  the  defendant  to  a  picket  fence 
at  Johnson's  place,  "finally  became  detached, 
or  unhitched,"  and  started  back  to  her  stable, 
and  in  her  fright  ran  against  a  telegraph 
post  on  the  streets  of  Rome  and  killed  her- 
self, wrecked  and  ruined  the  buggy,  and  in- 
jured the  harness.  The  value  of  the  mare 
and  the  amount  of  the  damages  to  the  ve- 
hicle and  to  the  harness  were  stated.  The 
defendant  demurred  to  the  petition,  upon 
various  grounds.  The  demurrer  was  over- 
ruled, and  upon  the  trial  the  jury  returned 
a  verdict  in  favor  of  the  plaintifF  for  $85. 
The  defendant  moved  for  a  new  trial,  which 
motion  was  overruled,  and  he  excepted,  as- 
signing in  his  bill  of  exceptions  error  upon 
the  overruling  of  this  motion  and  upon  ex- 
ceptions pendente  lite  which  he  had  filed  to 
the  ruling  upon  the  demurrer. 

1.  One  ground  of  the  demurrer  was  that 
the  petition  set  forth  no  cause  of  action.  The 
petition  alleged  that  the  defendant  hired 
the  mare,  buggy,  and  harness  from  the  de- 
fendant, "and  through  his  carelessness,  negli- 
gence, and  indifference  toward  said  mare, 
buggy  and  harness,  and  wholly  without  blame 
on  petitioner's  part,  suffered  said  animal  to 
run  away  and  kill  herself,  and  in  so  doing 
the  buggy  was  destroyed  and  the  harness 
injured,  to  the  damage  of  petitioner  in  the 
sum  of  $200."  It  also  set  forth  wherein 
the  alleged  negligence  consisted.  It  is  ap- 
parent, therefore,  that  there  was  a  cause 
of  action  stated  in  the  petition. 

2,  8.  The  petition  alleged:  "Said  James 
Stewart  hired  said  property  at  night,  the 
weather  was  very  cold,  and  it  was  a  dark 
night,  notwithstanding  which  said  Stewart 
without  detaching  said  mare  from  said  bug- 
gy, hitched  said  mare  ♦  ♦  ♦  to  a  picket 
fence  at  the  end  of  his  journey,  where  he 
remained  for  several  hours.  ♦  •  ♦  Said 
mare  was  not  securely  fastened.  Said  picket 
fence  being  composed  of  upright,  sharp 
pointed  pickets,  was  [a]  dangerous,  unsafe, 
and  improper  place  to  hitch  said  mare,  in 
which  place  without  attention  she  was  left 
standing  for  some  time,  and  finally  became 
detached,  or  unhitched,  on  which  account 
she  started  to  her  stable,  •  •  *  and  in 
her  fright  ran  against  a  telegraph  post," 
etc.  It  also  alleged  that  the  defendant  "was 
otherwise  careless  and  negligent,  in  that, 
the  weather  being  very  cold,  and  said  mare 
having  been  driven  but  a  short  distance,  and 
having  been  taken  from  her  mate  and  other 
horses  in  the  stable  from  which  she  had 
just  been  driven,  ♦  ♦  *  is  was  gross  neg- 
ligence and  carelessness  to  leave  her  hitched 
to  said  buggy  at  said  picket  fence  for  any 
length  of  time,  but  ♦  ♦  ♦  ordinary  care 
and  diligence  required  and  demanded  that 
said  animal  should  have,  under  the  facts 
and  circumstances,  been  unhitched  from  said 


huggy,  and  securely  fastened  at  some  other 
place  than  said  picket  fence,  which  could 
and  should  have  been  done." 

One  ground  of  the  demurrer  was  that  it 
was  not  "shown  or  alleged  in  the  petition 
how,  nor  in  what  way,  the  mare  could  have 
been  more  securely  fastened  than  she  was, 
nor  how  or  why  the  hitching  of  the  mare  to 
the  picket  fence,  in  the  manner  the  same 
was  done,  was  negligence  or  th^  want  of  the 
exercise  of  ordinary  care."  We  think  this 
ground  was  good  as  a  special  demurrer.  The 
plaintiff  undertook  to  set  out  the  acts  of 
negligence.  He  alleged  that  the  animal  was 
not  securely  fastened,  without  indicating  how 
she  was  fastened,  otherwise  than  by  merely 
stating  that  she  was  hitched  to  a  picket 
fence.  The  defendant  was  entitled  to  be  in- 
formed wherein  the  plaintiff  claimed  the 
mare  was  not  securely  fastened.  We  appre- 
hend that  the  animal  might  have  been  fast- 
ened securely  to  a  picket  fence.  The  allega- 
tion that  the  picket  fence  was  a  dangerous, 
unsafe,  and  improper  place  to  hitch  the  ani- 
mal is  not  an  allegation  as  to  the  insecure 
manner  in  which  she  was  fastened,  but  is 
what  it  purports  to  be,  an  allegation  of 
negligence,  not  in  failing  to  securely  fasten, 
but  in  hitching  the  animal  at  a  dangerous, 
unsafe,  and  improper  place.  The  place  might 
have  been  a  dangerous,  unsafe,  and  improp- 
er one  at  which  to  Mtch  the  mare,  and  the 
defendant  negligent  in  selecting  such  a  place 
for  this  purpose,  and  yet  the  method  adopted 
by  him  in  fastening  her  at  that  place  might 
have  been  entirely  free  from  negligence.  So, 
too,  we  think,  the  defendant,  upon  special 
demurrer,  was  entitled  to  be  informed  where- 
in the  plaintiff  claimed  that  the  hitching 
of  the  mare  to  the  picket  fence,  in  the  man- 
ner in  which  tliis  was  done,  was  an  act  of 
negligence.  The  allegation  that  this  fence 
'*was  a  dangerous,  unsafe,  and  improper 
place  to  hitch  said  mare,"  was  too  general  to 
withstand  a  demurrer  calling  for  the  par- 
ticulars as  to  wherein  it  was  dangerous,  etc 
This  is  particularly  true  when  there  was  no 
allegation  that  the  mare,  buggy,  or  harness 
had  sustained  any  injury  while  hitched  at 
this  place,  the  allegation  as  to  what  occurred 
there,  after  she  was  hitched,  being  simply 
that  "she  finally  became  detached,  or  un- 
hitched, on  which  account  she  started  to 
her  stable,"  which  was  i>erfectly  consistent 
with  the  idea  that  the  place  of  the  hitching 
was  a  safe  one.  We  do  not  think  there  was 
any  error  in  overruling  any  of  the  other 
grotmds  of  the  demurrer,  and  do  not  think 
them  of  sufficient  importance  to  require  dis- 
cussion. 

3.  Tne  main  ground,  however,  upon  which 
we  think  a  new  trial  should  have  been  grant- 
ed  is  that  the  verdict  was  without  evidence 
to  support  it  While  the  burden,  after  proof 
of  the  loss  and  damage,  the  hiring  being 
admitted,  was  upon  the  bailee  to  show  dili- 
gence, we  think  he  successfully  carried  it 
It  appeared,  from  the  testimony  of  both  the 
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plalntiir  and  the  defendant,  that  the  mare 
had  been  perfectly  gentle  nntll  this  accident 
occurred,  and  that  for  several  months  the  de- 
fendant had  been  in  the  habit  of  hiring  her 
from  the  plaintiff  and  driving  her.  There 
was  not  a  particle  of  evidence  which  indicated 
that  she  was  nervous  and  likely  to  become 
frightened  by  being  hitched  to  a  picket  fence, 
while  still  harnessed  to  a  buggy.  On  the 
contrary,  the  defendant's  own  testimony 
and  that  of  other  witnesses  who  testified  in 
his  behalf  was,  that  he  had  frequently  driv- 
en the  animal  out  to  Johnson's  and  hitched 
her,  while  attached  to  the  vehicle,  to  the  same 
fence,  at  the  same  place,  and  in  the  same 
manner  as  on  this  occasion,  and  that  until 
this  occasion  the  animal  never  got  loose  and 
there  was  no  accident  It  is  true  that  the 
plaintiff  testified  that  it  was  not  safe  to 
hitch  the  mare  to  that  picket  fence,  as  the 
defendant  told  him  he  did.  But  in  so  doing, 
he  merely  expressed  an  opinion,  without 
stating  wherein  it  was  unsafe  to  do  this.  On 
the  other  hand,  the  testimony  of  the  defend- 
ant and  other  witnesses  showed  that,  from 
the  past  experience  of  the  one  and  the  ob- 
servations of  the  others,  it  was  not  unsafe 
or  dangerous  to  tie  this  particular  mare  to 
this  particular  fence.  Just  as  she  was  tied  to 
it  on  this  occasion.  Besides,  witnesses 
other  than  the  defendant  testified  that  they 
had  been  in  the  habit  of  hitching  horses  to 
this  same  fence  without  incurring  any  acci- 
dents. Save  the  mere  opinion  of  the  plaintiff, 
there  was  nothing  in  the  evidence  which  in- 
dicated that  the  place  where  the  animal  was 
hitched  was.  unsafe  or  dangerous,  or  that  it 
was  unsafe  to  hitch  a  horse  while  attached 
to  a  buggy.  Whether  it  was  as  a  general 
proposition,  safe  or  unsafe  to  hitch  a  horse, 
harnessed  to  a  buggy,  to  this  picket  fence, 
there  is  no  escape  from  the  conclusion  that 
the  defendant,  from  abundant  past  experi- 
ence with  this  animal,  was  Justified,  as  a 
prudent  man,  in  believing  that  it  would  be 
safe  to  hitch  her  there  as  he  did  on  this  oc^ 
caslon.  The  evidence  failed  to  show  that 
the  mare  became  frightened  in  consequence 
of  being  hitched  to  this  fence,  while  at- 
tached to  the  buggy.  She  got  loose,  not  by 
breaking  the  line  with  which  she  was  tied, 
nor  by  breaking  her  bridle,  but  evidently 
did  so  by  simply  slipping  her  bridle,  as,  after 
her  escape,  the  line  with  which  she  was  tied 
to  the  railing  of  the  fence  was  found  per- 
fectly intact  and  still  tied  to  the  railing,  and 
the  bridle  was  found  lying  on  the  ground,  un- 
injured, and  with  the  throat  latch  still 
buckled. 

The  fact  that  the  mare  slipped  her  bridle, 
and  thus  got  loose  and  started  to  her  stable, 
without,  so  far  as  the  evidence  shows,  being 
excited  or  frightened  by  tne  place  where,  or 
the  manner  in  which  she  was  tied,  did  not. 
In  our  opinion,  show  negligence  on  the  part 
of  the  defendant,  as  the  bridle  was  put  on 
her  by  the  servant  of  the  plaintiff,  and  was 
In  the  same  condition  when  the  defendant 


hitched  the  mare  to  the  fence  as  It  was  when 
she  was  delivered  to  him  at  the  plaintifl's 
stable.  There  was  nothing  in  the  evidence 
inconsistent  with  the  theory  that  the  fMght 
of  the  animal,  which  caused  her  to  run 
against  the  telegraph  pole  and  kill  herselt 
occurred  after  she  slipped  her  bridle  and 
started  back  to  her  stable.  We  have  not 
overlooked  the  fact  that  the  plaintiff  testi- 
fied that  In  the  forenoon  of  the  day  when 
his  loss  occurred,  which  was  December 
26,  1902,  he  told  the  defendant  that  if  he 
took  the  mare  out,  "he  did  it  at  his  own 
risk,  that  [plaintifir]  did  not  know  whether 
she  would  run  away,  kill  herself,  or  [de- 
foidant]  or  hurt  somebody  else.**  But  this 
statement,  from  the  connection  in  which 
it  was  made,  clearly  referred  only  to  the 
danger  of  the  animars  becoming  frightened 
at  the  explosicMi  of  fireworks  about  the  town, 
and  running  away  In  consequence  thereof. 
We  are  clearly  of  opinion  that  the  evidence 
showed  that  the  defendant  had  exercised  that 
degree  of  care  which  was  incumbent  upon 
him  under  the  circumstances,  and  was, 
therefore,  not  liable  to  the  plaintiff  for  the 
loss  sustained. 

Judgment  reversed.    All  the  Justices  con* 
cur* 


(124  Oa.  980) 
SUMMBRLIN  et  al.  v.  FLOYD. 
(Supreme  Court  of  Georgia.   Feb.  19,  1906.) 

1.  EZBOUTOBS  AND  ADUINISTBATOBS  —  DlS- 
OHABOB— EfFEOT. 

The  construction  to  be  placed  upon  the  Civ. 
Code  1895,  {  3511  (which  declares  that  a  dis- 
charge obtained  by  an  administrator  "by  means 
of  any  fraud  practiced  on  the  heirs  or  ordinary, 
is  void  and  may  be  set  aside  on  motion  and 
proof  of  the  fraad'*)»  is  that  while  the  judgment 
of  the  court  of  ordinary  discharging  an  adminis- 
trator is  open  to  attack  on  the  ground  that  it 
was  fraudolently  procured,  it  is  to  be  deemed 
"void"  only  when,  in  a  proceeding  to  set  it  aside, 
the  proof  shows  it  was  secured  by  practicing 
a  fraud  upon  the  heirs  at  law  or  upon  the  ordi- 
nary. Read  in  connection  with,  the  context,  the 
term  "void"  is  to  be  understood  as  the  equira- 
lent  of  'Voidable."  See  29  Am.  &  Eng.  Enc  L. 
(2d  Ed.)  1068  and  citations.  The  provisions  of 
this  section  of  the  code  do  not  alter  the  cardinal 
rule  that  a  Jud^ent  rendered  by  a  court  of 
competent  jurisdiction,  and  regular  upon  its  face, 
is  to  be  deemed  conclusive  an  til  it  is  duly  set 
aside,  either  on  motion  in  the  court  In  which  it 
was  rendered,  or  in  an  equitable  proceeding  in- 
stituted in  the  superior  court  Carter  v.  An- 
derson, 4  Ga.  516;  Mobley  v.  Mobley,  9  6a.  249; 
Jacobs  V.  Pou,  18  Ga.  346;  CJook  v.  Weaver. 
77  Ga.  10;  Pollock  v.  Cox,  34  S.  B.  213,  108 
On.   4r»,  434. 

2.  LiMrrATiON  of  Acthons  —  Suit  to  Set 
Abide  Jitdoment— Dibchabge  of  Adminis- 
trator. 

"All  proceedings  of  every  kind  in  any  court 
of  this  state  to  set  aside  judgments  or  decrees 
of  the  courts,  must  be  made  within  three  years 
from  the  rendering  of  said  judgments  or  decrees." 
Civ.  Code  1895,  §  3764.  While  the  discharge  of 
an  administrator  does  not  constitute  a  bar  as 
to  heirs  at  law  who  were  minors  at  the  time  it 
was  procured  (Civ.  Code  1895,  §  3510 ;  Christian 
V.  Westbrook.  75  Ga.  852),  yet  the  judgment 
discharging  him  can  not  be  set  aside  at  the 
instance  of  adult  heirs,  unless  they  attack  it 
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by  a  procecdlnf  eonmianced  within  throe  yean 
from  the  date  of  ita  rendition  (Pollock  v.  Oox, 
aupra). 
8.  Same. 

It  appeariniTf  in  the  present  case,  that  the 
plaintiffs,  though  of  full  age,  waited  for  more 
than  11  years  before  seeking  in  the  court  of 
ordinary  to  have  the  discharge  of  the  defendant, 
as  administrator,  set  aside  on  the  ground  of 
fraud,  their  petition  was  not  maintainable;  and 
the  judge  of  the  superior  court,  who  so  hel4 
on  appeal  of  the  case  to  that  court,  did  not  err 
in  dismissing  the  proceeding. 
(Syllabus  by  the  Gourt) 

Error  from  Superior  Court,  Haralson  Coun- 
ty;  A.  L.  Bartlett,  Judge. 

Action  by  L.  V..  Summerlin  and  others 
against  W.  A.  Floyd.  There  was  a  judg- 
ment for  defendant,  and  plalntiljrs  bring  er- 
ror.   Affirmed. 

Griffith  &  Weatherly,  for  plalntifTs  in  er- 
ror. W.  R.  Hutcheson  and  Price  &  Bdwards, 
for  defendant  In  error. 

BVANS,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(IMQa.  1000) 

8CCTT  V.  HUGHES  et  al. 
(Supreme  Court  of  Georgia.    Feb.  19,  1006.) 

1.  Mortgages— Deed  Intended  as  Secubity. 

A  paper  in  the  usual  form  of  a  warranty 
deed,  but  containing  a  clause  providing  that 
should  the  grantor  pay  to  the  grantee  a  stated 
sum  of  money  by  a  given  date,  the  instrument 
"shall  be  void;  otherwise,  of  full  force" — ^is 
a  mortgage,  and  not  a  deed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  85, 
Cent.  Dig.  Mortgages,  SS  4,  60.] 

2.  CotTBTS  —  City  Coubtb  —  Jubibdiotion — 
Fobeclosubb  of  Mobtgaoes. 

A  city  court  has  no  jurisdiction  to  foreclose 
a  mortgage  on  realty. 

8.  JUDQES—PoWEBa— COBRECTION    OF   RECOBD. 

A  judge  of  a  court  of  record  may  of  his  own 
motion,  when  approving  the  minutes  at  the 
dose  of  the  term,  expunge  therefrom  a  judgment 
which  the  court  is,  as  to  the  subject-matter, 
without  jurisdiction  to  render. 

[Ed.  Note. — For  cases  in  point,  see  voL  80, 
Cent.  Dig.  Judgment,  §§  725.]    • 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  I^a  Grange; 
Frank    Harwell,    Judge. 

Action  by  Mrs.  F.  S.  Scott  against  Mrs. 
Ada  Hughes  and  another.  There  was  a 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Mrs.  Scott  brought  suit  in  the  dty  court 
against  Hughes  and  his  wife,  alleging  that 
Mrs.  Hughes  as  principal,  and  Hughes  as  se- 
curity, were  Indebted  to  her  in  the  stun  of 
^250  principal,  "for  money  had  and  received, 
as  shown  by  a  deed  or  contract"  attached  to 
the  petition.  The  plaintiff  prayed  for  a  gen- 
eral judgment,  and  for  a  special  lien  on  the 
property  described  in  the  paper  above 'refer- 
red to.  The  paper  exhibited  with  the  petition 
was  in  form  of  an  ordinary  warranty  deed,  In 
which  Mrs.  Hughes  purported  to  convey  to 


Mrs.  Soott  a  described  parcel  oi  land,  but  it 
contained  Immediately  following  a  description 
of  the  land  and  immediately  preceding  the 
habendum  clause  the  following:  "It  is  here- 
by agreed  that  should  Mrs.  Ada  Hughes  pay 
to  Mrs.  F.  L.  Scott  ($275.00)  two  hundred  and 
seventy-five  dollars  by  Dec.  1,  1902,  this  in- 
strument shall  be  void,  otherwise  in  full 
force."  The  attestation  clause  recited  that 
Mrs.  Hughes  hereunto  set  her  hand,  etc. 
The  paper  was  signed  by  both  Mrs.  Hughes 
and  her  husband,  and  attested  by  two  wit- 
nesses, one  of  them  a  notary  publla  Mrs. 
Hughes  was  served,  and  there  was  a  return 
of  non  est  inventus  as  to  Hughes.  Mrs. 
Hughes  filed  an  answer,  in  which  she  denied 
each  and  every  allegation  in  plalntifTs  peti- 
tion, and  for  further  plea  alleged  that  the 
debt  sued  on  was  the  debt  of  her  husbancl, 
and  further,  that  the  deed  attached  to  the 
petition  was 'void  for  usury,  the  amount  of 
the  usury  being  set  out  in  the  plea.  The  case 
was  submitted  to  a  jury,  who  returned  a 
verdict  in  favor  of  the  plaintiff  for  $250  prin- 
cipal, $28  interest,  and  costs  of  suit,  there 
being  nothing  in  the  verdict  in  reference  to 
the  claim  of  special  lien  set  up  lathe  petition. 
Up<Hi  this  verdict  counsel  for  the  plaintiff 
drafted  a  judgment  in  favor  of  the  plaintiff 
for  the  amount  specified  in  the  verdict,  de- 
claring that  the  plaintiff  should  have  a  spe- 
cial lien  on  the  land  described  in  the  paper  at- 
tached to  the  petition.  This  judgment  was 
handed  to  the  clerk,  who  entered  it  on  the 
minutes  of  the  court  Subsequently,  and 
during  the  term,  the  judge  examined  tho 
minutes  and  made  the  following  entry  there- 
on: *'Bxamlned  and  approved,  with  this  ex- 
ception: In  the  judgment  of  Mrs.  F.  Jm 
Scott  V.  Mrs.  Ada  Hughes  and  C.  J.  Hugbes, 
the  part  therein  entering  a  special  lien 
against  the  property  therein  described  is 
stricken  from  said  judgment  and  the  minutes 
with  this  correction  are  approved."  Counsel 
for  Mrs.  Scott  excepted  to  this  order  of  the 
judge  correcting  the  minutes,  and  in  a  bill 
of  exceptions  bringing  the  case  to  this  court 
assigns  error  upon  this  order,  the  error  as- 
signed being,  that  the  paper  relied  on  by  the 
plaintiff  was  a  deed  entitling  her  to  a  spe- 
cial lien;  that  the  pleadings  authorized  a 
special  lien,  the  defendant  not  having  ques- 
tioned the  plaintiff's  right  by  plea  or  other- 
wise,  and  that  it  was  too  late  after  verdict 
to  raise  the  question;  that  the  attorney  of 
record  has  the  right  to  sign  a  judgment  in 
accordance  with  the  pleadings,  and  that  the 
court  has  no  authority  to  strike  the  judg- 
ment so  signed  up. 

E.  T.  Moon,  for  plaintiff  in  error.    D.  J. 
Qaffney,  for  defendants  In  error. 

.  COBB,  P.  J.  (after  stating  the  foregoing 
facts).  It  is  often  a  question  difficult  of 
solution  as  to  whether  a  paper  executed  for 
the  purpose  of  securing  the  payment  of  a 
debt  passes   title   to  the  grantee,   or   is   a 
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mere  mortgage.  In  Bnrcftbalter  v.  Planteraf 
Bank,  100  6a.  432,  28  S.  E.  236,  Bir.  Justice 
Atkinson  said:  "The  test  then  whether  an 
instrimient  be  a  deed  or  mortgage  is  neces- 
sarily whether  the  interest  acquired  by  the 
holder  of  an  instrument  is  such  an  interest 
as  can  be  extinguished  by  the  voluntary  act 
of  the  debtor  alone.  If  it  can  be,  the  in- 
strument is  defeasible,  and  does  not  pass 
*  *  ♦  an  absolute  title."  The  ordinary 
mortgage  is  usually  in  the  form  of  a  convey- 
ance of  an  absolute  title,  but  with  a  defeas- 
ance clause  added.  That  the  defeasance 
clause  is  not  in  the  usual  form  or  usual 
place  does  not  make  it  any  the  less  a  de- 
feasance clause.  It  is  distinctly  provided 
in  the  paper  in  question  that  if  the  amount 
which  is  specified  as  the  consideration  of  the 
deed  Is  paid  by  a  given  date,  the  instru- 
ment "shall  be  void,  otherwise  of  full  force." 
The  language  of  this  deed  as  to  what  will 
operate  to  defeat  it  is  almost  in  terms  the 
defeasance  clause  usually  found  in  a  techni- 
cal mortgage.  The  paper  was  a  mortgage, 
and  not  a  deed.  See  Ward  v.  Lord,  100  Ga. 
407,  28  S.  m  446;  Lubroline  Oil  Go.  v.  Athens 
Bank,  104  Ga.  380,  30  S.  E.  409. 

The  paper  relied  upon  by  the  plaintiff  to 
obtain  the  special  lien  not  being  a  deed,  the 
city  court  had  no  Jurisdiction  to  enter  a 
Judgment  to  that  effect.  Treating  it  as  a 
mortgage,  that  court  was  without  Jurisdiction. 
A  city  court  has  no  Jurisdiction  to  foreclose 
a  mortgage  on  realty.  Such  an  instrument 
must  be  foreclosed  in  the  superior  court, 
either  by  following  the  statutory  procedure, 
or  by  appealing  to  the  equity  powers  of  that 
court  The  verdict  did  not  purport  to  find 
in  favor  of  a  specific  lien.  If  the  pleadings 
had  disclosed  a  case  in  which  the  court  had 
Jurisdiction  to  enter  a  special  lien  in  favor 
of  the  plaintiff,  a  general  finding  of  the 
character  now  involved  might  probably  have 
authorized  the  court  to  enter  a  Judgment  in 
accordance  with  the  prayers  of  the  petition. 
But  certainly  such  a  general  finding  would 
not  authorize  a  Judgment  to  be  entered  up 
which  it  was  apparent  from  the  face  of  the 
pleadings  the  court  was  without  Jurisdiction 
to  render.  It  is  true  that  an  attorney  of 
record  may  enter  up  a  Judgment  on  a  ver- 
dict, but  his  right  to  enter  up  a  Judgment 
which  will  be  binding  upon  the  defendant, 
and  which  the  court  will  be  bound  to  recog- 
nize, is  subject  to  two  limitations :  First,  the 
Judgment  must  be  in  accordance  with  the 
verdict  and  pleadings;  an;!,  second,  the  court 
must  have  Jurisdiction  to  enter  the  Judgment 
which  the  pleadings  call  for.  If  the  Judg- 
ment which  the  attorney  prepared  had  been 
submitted  to  the  Judge  before  it  was  handed 
to  the  clerk,  no  one  would  for  a  moment 
question  the  right  of  the  Judge  to  strike 
that  portion  of  the  Judgment  which  pur- 
ported to  set  up  a  special  Hen  upon  the 
land.  This  being  true,  when  the  Judge  pro- 
ceeded to  examine  the  minutes,  preparatory 
to  approving  the  same  as  the  truth  of  the 


proceedings  in  his  court,  we  see  no  good 
reason  why,  in  his  order  of  approval,  he 
could  not  eliminate  from  the  minutes  that 
portion  of  the  Judgment  which  was  improp- 
erly there,  for  the  reason  that  the  court  was 
without  Jurisdiction  to  enter  such  Judgment 
The  power  of  a  Judge  of  a  court  of  record 
to  correct  the  minutes  of  his  court  is  very 
broad,  even  in  those  cases  where  he  is  deal- 
ing with  matters  within  his  Jurisdiction. 
Civ.  Oode,  1895,  S  4047,  par.  6.  Davis  v. 
Barker,  1  Ga.  559;  Barefield  v.  Bryan,  8 
Ga.  463.  -  If  a  Judge  has  power  to  correct  the 
minutes  of  his  court  in  reference  to  matters 
within  his  Jurisdiction,  certainly  he  has  pow- 
er during  the  term  to  expunge  from  his  min- 
utes that  which  purports  to  be  a  Judgment 
wliich  his  court  is  without  Jurisdiction  to 
render. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(U4  Oa.  928) 
BRUOB,  MEDLEY  ft  NIX  r.  DICKERSON. 
(Supreme   Ck>urt  of  Georgia.    Feb.   19,    1906.) 

Loos  AND  LoaaiNG — Contract  fob  Sawing. 
The  verdict  being  without  evidence  to  sup- 
port it,  a  new  trial  should  have  been  granted. 
(Syllabus  by  the  Oourt.) 

Error  from  Superior  Ck)urt,  Cobb  County; 
Geo.  F.  Gober,  Judge. 

Action  by  W.  M.  Dlckerson  against  Bruce, 
Medley  &  Nix.  Judgm^t  for  plaintiff,  and 
defendants  bring  error.    Reversed. 

H.  B.  Moss  and  B.  T.  Frey,  for  plaintiffs  in 
error.  Griffin  &  Attaway,  for  defendant  hi 
error. 

BECK,  J.  Didcerson  sued  the  defendants 
below  upon  a  balance  alleged  to  be  due  upon 
a  lumber  account  On  the  trial  of  the  case 
it  appeared  from  the  plaintiffs  own  evidence 
that,  under  a  contract  between  himself  and 
the  defendants,  the  defendants  were  to  saw 
certain  timber  on  his  land  for  half  of  the 
lumber,  and  were  to  sell  part  of  the  lumber 
along  with  their  own,  and  to  turn  over  to 
him  his  share  of  the  proceeds  when  they 
were  paid  by  the  purchaser.  "They  w«re 
to  buy  the  lumber  straight  from  me,  they 
were  to  put  it  in  with  theirs,  and  then,  when 
they  got  their  money  from  the  Morgan  Smith 
folks,  why  I  was  to  have  my  part  out  of  it" 
Thus  said  the  plaintiff  in  reference  to  his 
contract  with  defendants.  He  did  not  know 
whether  the  defendants  had  received  the 
amount  sued  for,  from  the  purchaser,  at  the 
time  this  suit  was  brought  or  not  The  de- 
fendants' evidence,  however,  was  positive 
that  they  had  not  received  the  money  at  the 
time  the  suit  was  instituted.  The  Jury 
returned  a  verdict  for  the  plaintiff,  and  the 
defendants  made  a  motion  for  a  new  trial, 
upon  the  general  grounds,  which  was  over- 
ruled by  the  court,  and  they  excepted. 

There  can  be  no  doubt  that  the  court  erred 
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In  not  granting  the  new  trial  Under  the 
plaintiff's  own  evidence  he  was  not  entitled 
to  recover.  He  was  not  to  receive  his  share  of 
the  amount  for  which  the  lumber  was  sold, 
until  it  had  been  paid  to  the  defendants  by 
the  purchaser;  and  as  his  own  testimony 
failed  to  establish  that  the  defendants  had 
been  paid,  while  that  of  the  defendants 
clearly  showed  that  the  suit  was  brought 
before  they  hadi  received  the  money,  the  ver- 
dict was  without  evidence  to  support  it 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(124  6a.  899) 

PRICE  ▼.  CENTRAL  OF  GEORGIA  RT.  CO. 

(Supreme  Court   of  Georgia.    Feb.   19,   1906.) 

1.  Master  and  Skbvant— Injuries  to  Serv- 
ant—Wabninq— Knowledge  OF  Danger. 

This  court  has  held  in  this  case:  "It  is 
reasonably  to  be  expected  of  a  railway  employe, 
who  is  engaged  in  the  performance  of  duties  in 
and  around  one  of  the  freight  yards  of  his  mas- 
ter, that  he  shall  avail  himself  of  his  opportuni- 
ties to  familiarize  himself  with  his  surroundings 
and  note  the  location  of  a  culvert  passing  under 
an  embankment  along  which  tracks  are  laid,  to 
the  end  that  he  may  guard  against  the  obvious 
danger  of  falling  into  the  culvert  in  the  event 
his  duties  call  him  in  the  nighttime  to  the  point 
where  it  is  situated ;  and  if  he  be  injured  by  fall- 
ing into  the  same,  he  cannot  be  heard  to  say  that 
though  he  knew  of  its  existence,  and  notwith- 
standing he  had  previously  had  full  opportunity 
to  acquaint  himself  with  its  relative  location, 
he  did  not,  in  point  of  fact,  know  exactly  where 
it  was,  and  that  his  master  should  have  warn- 
ed him  of  the  danger  of  falling  into  it  before 
sending  him  at  night  to  attend  to  his  duties  on 
and  around  an  engine  which  had  been  left  di- 
rectly over  the  culvert."  49  S.  E.  683,  121  Ga. 
651.  The  evidence  on  the  trial  now  under  re- 
view was  the  same  as  that  on  the  former  trial, 
to  which  the  above  ruling  was  applied.  Accord- 
ingly the  plaintiff  below  was  not  entitled  to  re- 
cover, and  the  court  did  not  err  in  directing  a 
verdict  for  the  defendant  company.  There  was 
no  conflict  in  the  evidence  as  to  the  facts  of  the 
case  to  which  the  above-quoted  ruling  was  ap- 
plied. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  §  313.] 

2.  Jury  —  Right  to  Jury  Trial  —  Direction 
ov  Verdict. 

Section  5331  of  the  Civil  Code  of  1895,  au- 
thorizing the  court  to  direct  the  jury  to  find  a 
verdict  for  the  party  entitled  thereto,  where 
there  is  no  conflict  in  the  evidence,  and  that 
introduced,  with  all  reasonable  deductions  or  in- 
ferences therefrom,  demands  a  particular  ver- 
dict, is  not  repugnant  to  the  Constitution  of  this 
state,  as  impairing  the  right  of  trial  by  jury. 
Tilley  v.  Cox,  47  S.  E.  219,  119  Ga.  867. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  31, 
Cent.  Dig.  Jury,  $  235.] 

8.  Affeal— Assignments  of  Errort- Waiver. 
Assignments  of  error  not  referred  to  in  the 
brief  of  counsel  for  the  plaintiff  in  error  are 
considered  as  abandoned. 

.    [Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  J  4256.] 

(Syllabus  by  the  Court) 

On  petition  for  rehearing.    Petition  over- 
ruled. 
For  former  opinion,  see  49  S.  E.  683. 


Joseph  H.  Hall,  Glanson  ft  Fowler,  and 
Warren  Roberts,  for  plaintiff  In  error.  Hall 
ft  Wimberly,  for  defendant  In  error. 

FISH,  C  J.  LA  motion  for  rehearing  is 
made  upon  the  ground,  amongst  others,  that 
the  former  decision  in  this  case,  reported  in 
121  Ga.  651-659,  49  S.  E.  683,  had  been  mis- 
apprehended. After  stating  the  general  theory 
of  the  plaintiff's  case,  the  court  said,  at  page 
655  of  121  Ga.,  page  684  of  49  S.  E:  "If  this 
represents  the  real  truth  of  the  matter,  then 
it  was  for  the  Jury  to  say  whether  or  not  the 
plaintiff,  on  this  occasion,  acted  with  due 
caution  and  circumspection."  It  will  be  ob- 
served that  an  Important  element  stated  in 
the  summary  of  facts  presenting  the  plain- 
tlff'is  theory  was  that  the  plaintiff  "did  not 
know  of  the  existence  of  any  culvert  in  that 
part  of  the  company's  yard,  •  ♦  ♦  and 
had  no  reason  to  apprehend  that  the  engine 
had  not,  as  always  theretofore,  been  left  in 
a  place  of  safety."  The  court  in  the  former 
decision,  after  stating  this  theory  of  the  plain- 
tiff, immediately  said:  "But  the  contention 
of  the  company  is  that  such  does  not  con- 
stitute the  entire  truth  surrounding  the  oc- 
currence,  even  though  the  plaintiff  gave  a 
truthful  account  of  the  manner  in  which  he 
received  his  injury.  ♦  ♦  •  Moreover,  it 
insists  that  even  if  the  plaintiff  did  not  have 
actual  knowledge  of  the  precise  location  of 
this  culvert  and  open  ravine  in  its  yards,  his 
opportunities  for  knowing  all  about  the  same 
had  previously  been  such  that  he  cannot  now 
be  heard  to  say  that  the  company  was  under 
any  duty  to  give  him  notice  thereof,  to  the 
end  that  he  might,  on  the  night  of  February 
17th  have  watched  for  and  discovered  the 
culvert  and  have  observed  that  engine  1,001 
had  been  placed  directly  over  It  The  de- 
fense thus  interposed  was  such  as,  if  sus- 
tained, would  defeat  any  recovery  by  the 
plaintiff.  Blackstone  v.  Railway  Co.,  112  Ga. 
762,  38  S.  E.  79,  and  cit  And  this  defense 
was  supported  by  testimony  which  demon- 
strated that  if  Price  did  not  have  actual 
knowledge  of  the  existence  and  precise  loca- 
tion of  the  culvert,  his  opportunities  for 
knowing  had  been  such  that  the  law  would 
impute  knowledge  to  him."  Then  follows  a 
discussion  of  the  plaintiff's  means  of  knowl- 
edge of  the  location  of  this  culvert  The 
facta  were  all  enumerated,  and  the  court  de- 
clared that:  "With  such  opportunities  for 
obtaining  knowledge  of  the  location  of  the 
culvert  the  conclusion  is  irresistible  that  an 
ordinarily  prudent  man,  under  similar  con- 
ditions, would  have  known  of  its  location." 
This  was  a  direct  adjudication  that,  upon  the 
undisputed  facts,  the  plaintiff  was  not  en- 
titled to  recover.  The  decision  as  reported  In 
121  Ga.  651,  49  S.  E.  683,  was  based  upon  the 
former  cases  referred  to  in  the  opinion.  See 
Blackstone  v.  Railway  Co.,  112  Ga.  762,  38 
S.  E.  79,  and  dt  When  the  decision  was  an- 
nounced, no  motion  for  a  rehearing  was  made 
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and  what  was  then  decided  became  res  ad- 
judicata.  So  far  as  every  question  decided 
when  the  case  was  before  the  court  In  the 
first  instance  Is  concerned,  the  decision  la 
binding  on  this  court,  as  stating  the  law  of 
the  case,  both  as  an  abstract  proposition 
and  as  applicable  to  the  facts  of  the  particular 
case.  Gray  v.  CJonyers,  70  Ga.  349 ;  Hender- 
son T.  Central  Railroad,  73  Ga.  718  (3).  So 
strictly  has  this  rule  of  res  adjudicata  been 
applied  that  it  has  been  held  that  this  court 
is  bound  by  a  former  majority  decision  in 
the  same  case,  although  upon  its  second  ap- 
pearance the  court,  as  then  constituted,  dis- 
approved of  the  majority  decision  previously 
rendered.  Saulsbury  y.  Iverson,  73  Ga.  733. 
So  that  It  Is  not  a  question  as  to  whether 
the  original  decision  pronounced  in  121  Ga. 
l8  or  is  not  correct,  either  in  Its  statement 
or  in  Its  application  of  the  law. 

2.  The  motion  for  a  rehearing  Is  further 
predicated  upon  the  ground  that  this  court 
"overlooked  that  portion  of  the  record  In 
which,  in  the  original  petition,  a  cotmt  is 
laid  for  damages  under  the  general  law  regu- 
lating the  general  duties  of  master  and  serv- 
ant, and,  by  Its  decision,  the  court  confined 
the  plalntiflF  In  error's  right  to  recovery  to 
the  statute  that  he  must  show  himself  free 
from  fault  He  could  recover  under  this 
count,  if  it  had  not  been  overlooked  by  this 
court,  because  the  negligence  that  this  court 
found  him  guilty  of  was  only  contributory 
negligence,  and  this  would  not  defeat  his 
right  of  recovery  under  the  law."  This  fea- 
ture of  the  case  was  not  specially  discussed, 
for  the  reason  that  under  the  case  made 
by  the  plalntiflF,  and  under  the  former  ruling 
of  this  court,  the  law  of  apportionment  of 
damages  was  inapplicable.  The  rule  was 
stated  in  Central  Railroad  v.  Henderson,  69 
Ga.  715,  to  be  that  "where  the  Injury  did  not 
result  from  the  running  of  trains,  and  was 
disconnected  therefrom,  but  resulted  from  the 
existence  of  a  dangerous  hole  in  the  ground 
held  by  the  company  in  connection  with  Its 
depot,  at  which  the  injured  party  was  an 
agent.  It  would  be  necessary  for  him  to  be 
wholly  blameless  to  authorize  a  recovery." 
See,  also,  collection  of  cases  in  9  Enc.  Dig.  Ga. 
Rep.  270,  under  the  head  of  "Contributory 
Negligence  of  Servant." 

3.  As  another  reason  for  a  rehearing,  mo- 
vant Insists  that  at  the  time  the  case  was  ar- 
gued his  counsel,  "by  reason  of  Illness  and 
suffering,  was  not  in  a  condition  to  present 
his  case  to  the  court."  This  court  has  ever 
been  considerate  in  the  matter  of  granting 
motions  for  continuance  or  postponement  of 
cases  for  providential  cause.  No  request  was 
made  of  the  court,  when  this  case  was  called 
for  a  hearing,  to  either  postpone  it  to  a 
later  day  during  the  term  or  to  continue  it 
to  the  next  term.  It  is  now  too  late  to  bring 
this  matter  to  the  attention  of  the  court 

Judgment  affirmed.  All  the  Justices  concur, 
except  ATKINSON,  J.,   not  presiding. 


(124  Ga.  920) 

HEWBTT  V.   ROBERTSON. 
(Supreme  Court  of  Georgia.    Feb.  19,  1908.) 

1.  Justices  of  ths  Peace— Cebtiobabi. 

Where,  upon  the  trial  of  a  case  before  a 
jury  in  a  justice's  court,  the  jury  renders  a 
verdict  against  the  defendant  and  requests  the 
magistrate  to  decide  which  party  shall  bear  the 
costs,  and  no  exception  is  taken  to  such  request, 
the  partv  against  whom  the  costs  are  taxed  may 
review  the  judgment  of  the  magistrate  by  writ 
of  certiorarL 

2.  Same— Final  Judgiient. 

The  error  complained  of  in  the  writ  of 
certiorari  being  an  error  of  law  which  governs 
the  case,  it  was  proper  for  the  judge  of  the 
superior  court  to  render  final  judgment  thereon. 
Civ.  Code  1895,  §  4652. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty; B.  B.  Bussell,  Judge. 

Action  by  C.  L.  Bobertson  against  Jane 
Hewett.  Judgment  for  plaintiff  for  an 
amount  due,  and  for  defendant  for  costs,  and 
plaintiff  brought  certiorari.  From  an  order 
sustaining  the  certiorari,  defendant  brings 
error.    Affirmed. 

N.  Li  Hutchins,  Jr.,  for  plaintiff  In  error. 
F.  F.  Pehan,  for  defendant  in  error. 

BBCK,  J.  This  case  was  tried  before  a 
jury  on  appeal  In  a  justice's  court  and  it 
rendered  a  verdict  against  the  defendant  for 
$8  and  requested  the  justice  to  place  the 
costs  where,  In  his  opinion,  they  rightfully 
belonged,  whereupon  the  magistrate  rendered 
judgment  against  the  plaintiff  for  the  costs. 
The  plaintiff  carried  the  case  to  the  superior 
court  by  writ  of  certiorari,  complaining  of 
the  Judgment  against  him  for  costs.  The 
certiorari  was  sustained  and  the  court  di- 
rected that  the  judgment  complained  of  be 
set  aside,  and  that  judgment  for  costs  be  en- 
tered up  against  the  defendant;  to  which  the 
defendant  excepted  on  the  ground  that  the 
certiorari  was  a  nullity,  because  it  complain- 
ed  of  the  judgment  of  the  magistrate  and  not 
of  the  verdict  of  the  jury ;  and  on  the  addi- 
tional ground  that  the  court  should  have  re- 
turned the  case  for  a  new  trial,  instead  of 
rendering  final  judgment 

1.  While  it  is  true  that  it  is  to  the  verdict 
of  the  jury,  in  appeal  cases  in  justice's  courts, 
that  the  writ  of  certiorari  is  directed,  and 
that  the  statute  begins  to  run  from  the  date 
of  the  verdict  rather  than  from  the  date  of 
the  judgment  entered  thereupon,  yet  where 
the  jury  requests  the  magistrate  to  determine 
which  party  shall  bear  the  costs,  and  no  ob- 
jection Is  taken  to  such  request  It  would  de- 
feat the  ends  of  justice  to  hold  that  the  party 
against  whom  the  costs  are  taxed  can  not 
have  the  judgment  of  the  justice  reviewed. 
Moreover,  It  is  expressly  said  by  our  statute 
that  "when  either  party,  In  any  case  In  a 
justice's  court,  •  •  *  shall  be  dissatisfied 
with  the  decision  of  judgment  in  such  cause, 
such  party  may  apply  for  and  obtain  a  writ 
of  certiorari  by  petition  to  the  superior  court,** 
etc    Civ.  Code  1895,  §  4037.    And  this  would 
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seem  to  be  broad  enoogh  to  ooyer  the 
now  under  consideration. 

2.  The  second  headnote  fully  coyers  the 
only  other  questions  made  in  the  case. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  ATKINSON,  J.,  who  did  not  pre- 
6ld& 


(124  Ga.  912) 

PHILLIPS  V.  PHILLIPS, 
(Supreme  Court  of  Georgia.    Feb.   19,   1908.) 

JuDGMEWT— Vacating. 

Plaintiff  demurred  to  defendant's  plea  to  an 
action  upon  a  promissory  note  under  seal,  on 
the  ground  that  the  plea  was  not  verified.  The 
demurrer  was  filed,  without  notice  thereof  be- 
ing given  to  the  defendant,  12  days  after  the 
"demurrer  docket"  had  been  regularly  called 
by  the  court  When  the  case  was  called  for  trial 
the  plaintifiTs  counsel  announced  to  the  court 
that  there  was  a  demurrer  in  the  case,  and  the 
judge  set  the  trial  for  a  certain  date.  Upon 
the  trial  defendant  sought  to  verify  his  plea 
by  way  of  amendment,  but  the  court  would  not 
aUow  him  so  to  do,  and  rendered  a  Judgment  in 
favor  of  the  plaintiff.  Held^  that  as  the  judg- 
ment was  in  the  breast  of  the  court  until  the 
end  of  the  term,  it  was  not  error  for  the  court, 
upon  proper  motion  made  during  the  term  at 
which  the  judgment  was  rendered,  to  vacate 
the  judgment  and  reinstate  the  plea.  Jordan  v. 
Tarver,  17  S.  B.  851,  92  Ga.  §79;  Walton  v. 
Jones,  53  Ga.  91 ;  Shaw  v.  Watson,  52  Ga.  202. 
(Syllabus  by  t)ie  Court) 

Brror  from  City  Court  of  Macon;  Robert 
Hodges,  Judge. 

Action  by  Monroe  Phillips  against  J.  D. 
Phillips.  Judgment  for  plaintiff.  From  an 
order  vacating  the  same,  plaintiflF  brings  er- 
ror.   Affirmed. 

Monroe  Phillips  sued  J.  R  Phillips  upon 
a  promissory  note  tmder  seal.  The  defend- 
ant failed  to  verify  his  answer  and  the  plain- 
tiflF demurred  thereto;  the  demurrer  being 
filed  12  days  after  the  regular  doclcet  for 
demurrers  had  been  called,  and  just  two 
days  before  the  adjournment  of  the  appear- 
ance term.  The  defendant  had  no  knowledge 
of  the  filing  of  the  demurrer  until  the  trial 
term,  after  the  adjournment  of  the  appear- 
ance term,  when,  upon  the  case  being  called 
by  the  court  for  assignment  for  trial,  counsel 
for  the  plaintiff  announced  that  there  was  a 
demurrer  in  the  case.  The  court  then  set 
the  case  down  generally  for  trial.  Upon 
the  trial  the  defendant  amended  his  plea  by 
swearing  to  it;  but,  in  compliance  with  a 
motion  of  counsel  for  the  plaintiff,  the  court 
would  not  allow  the  amendment,  the  original 
answer  was  stricken,  and  judgment  was 
rendered  for  the  plaintiff.  Thereupon  the  de- 
fendant made  a  motion  "in  arrest  and  for  set* 
ting  aside  the  judgment,"  which  was  grant- 
ed, and  it  was  ordered  by  the  court  that 
"said  two  judgments  [be]  set  aside  and  vacat- 
ed and  said  original  suit  reinstated  and 
plaintlfiTs  said  demurrer  overruled  and.  de- 
nied, and  said  answer  of  defendant  rein- 
stated and  defendant's  amendment  thereto 
•  •  ♦  allowed,  on  condition  that  the  said 
defendant  do  pay  all  costs  incurred  by  the 


filing  of  said  amendment  to  his  answer  and 
by  this  action."  To  all  of  which  the  plain- 
tiff excepted. 

H.  F.  Strobecker  and  Hordeman  &  Moore, 
for  plaintiff  in  error.  B.  P.  Mallory  and 
Steed  &  Byals,  for  defendant  In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  ATKINSON,  J.»  not 
presiding. 
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(Supreme  Court  of  Georgia.    Feb.  19,  1906.) 

Justices  of  thb  Pbagb  —  Jubisdictioiv  ~ 

Amount  in  Contbovebst. 

In  a  suit  in  a  justice's  court  no  specific 
amount  was  claimed  in  the  summons  as  due 
upon  a  contract  attached  thereto  obligating 
the  defendant  to  pay  $100  in  cash  and  $25  in 
work.  The  defendant  filed  a  plea,  and,  pending 
the  suit,  the  summons  was  amended  by  an  entry 
of  a  proper  credit  on  the  contract  attached 
to  the  summons,  reducing  the  amount  much  be- 
low $100,  and  after  a  trial  judgment  was  ren- 
dered in  favor  of  the  plaintiff.  The  judgment 
thus  obtained  was  not  void  for  want  of  juris- 
diction, and  an  affidavit  of  illegality  attacking 
it  on  that  ground  was  properly  dismissed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Dig.  Justices  of  the  Peace,  H  170*  329.] 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Cherokee  Coun- 
ty;  Geo.  F.  Gober,  Judge. 

Action  by  J.  G.  Puett  against  G.  D.  Smith. 
Judgment  for  plaintiff,  on  levy  of  execution. 
The  affidavit  of  Illegality  was  dismissed  on 
motion,  and  defendant  brought  certiorari,  and 
from  a  judgment  overruling  the  certiorari, 
he  brings  error.    Affirmed. 

B.  W.  Coleman,  for  plaintiff  in  error. 
Brooke  &  Henderson,  for  defendant  in  error. 

EVANS,  J.  J.  G.  Puett  brought  suit  in 
the  justice's  court  against  G.  D.  Smith,  to 
recover  an  amount  due  upon  a  certain  rent 
contract  attached  to  the  summons.  There 
was  no  specific  amount  claimed  to  be  due  in 
the  summons,  but  the  attached  contract  was 
an  obligation  to  pay  $125 ;  $100  to  be  payable 
in  cash,  and  $25  to  be  payable  in  work.  Be- 
fore the  trial  of  the  case,  a  credit  of  $55 
was  indorsed  upon  the  rent  contract  attached 
to  the  summons.  This  was  done  by  the 
magistrate  at  the  instance  of  the  plaintiff. 
The  defendant  filed  a  plea  of  set-off;  the 
case  was  subsequently  tried,  and  a  judgment 
was  rendered  in  favor  of  the  plaintiff.  Upon 
this  judgment,  execution  Issued,  the  execu- 
tion was  levied  upon  certain  property  of  the 
defendant,  and  he  filed  an  affidavit  of  illegali- 
ty on  the  ground  that  the  judgment  upon 
which  the  execution  issued  was  based  upon 
a  contract  attached  to  the  summons,  for  the 
sum  of  $125,  and  that  the  justice's  court  had 
no  jurisdiction  of  the  subject-matter,  the 
judgment  rendered  was  therefore  void,  and 
the  fl.  fa.  was  proceeding  against  the  defend- 
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ant  illegally.  On  the  trial  of  the  illegality 
case,  it  appeared  that  the  summons  was 
amended  by  the  magistrate  by  Indorsing  the 
credit  of  $55  on  the  attached  contract  before 
the  case  was  heard  on  the  merits  and  the 
Judgment  attacked  as  void  was  rendered. 
The  magistrate  dismissed  the  Illegality  on 
motion,  and  the  defendant  sued  out  a  writ 
of  certiorari;  the  certiorari  was  overruled, 
and  the  bill  of  exceptions  complains  of  the 
judgment  oyerruling  the  certiorari. 

The  same  strictness  of  pleading  Is  not 
observed  in  justice's  courts  as  Is  practiced 
In  courts  of  record.  The  summons  must 
either  contain  the  cause  of  action,  or  a  bill 
of  particulars  must  be  attached.  When  the 
summons  has  a  bill  of  particulars  attached 
which  claims  an  amount  apparently  In  ex- 
cess of  $100,  It  is  permissible,  before  trial, 
to  amend  the  same  by  any  proper  credit 
which  will  bring  the  case  within  the  juris- 
diction of  the  court  Johnson  v.  Johnson,  113 
6a.  942,  39  &  B.  311;  De  Lamater  v.  Martin, 
117  6a.  139,  43  S.  B.  459.  Before  the  rendi- 
tion of  the  judgment,  the  pleadings  had  been 
amended  so  as  to  affirmatively  show  that 
the  amount  claimed  in  the  suit  was  within 
the  jurisdiction  of  the  court.  No  exception 
was  taken  to  the  amendm^t  which  was  al- 
lowed by  the  magistrate,  and  the  judgment 
thereafter  rendered  was  not  open  to  attack 
by  illegality  on  the  ground  that  the  sunmions, 
as  originally  Issued,  was  for  a  sum  in  excess 
of  $100.  There  was  no  error  in  overruling 
the  certiorari. 

Judgment  affirmed.  All  the  Justices  con- 
cur* 


(1^  Oa.  987) 
MOUNTAIN  CITY   MILL   CO.  v.  COBB. 
(Supreme  Court  of  Oeorgia.    Feb.  19,  1906.) 

SALsa— Bbeaoh  of  Contbact  bt  Selleb^ 
Recoupment  in  Action  fob. Pbicb— Specu- 
lative Damages. 

In  an  action  for  goods  the  defendant  in  his 
plea  admitted  their  purchase  at  the  prices  nam- 
ed, but  denied  any  indebtedness,  for  the  reason 
that  at  the  time  of  the  parchase  the  plaintiff 
agreed  to  give  him  the  exclusive  sale  of  that 
particular  class  of  goods  in  the  town  where  he 
did  business,  so  long  as  he  "pushed"  the  same, 
on  the  faith  of  which  he  incurred  considerable 
expense  in  placing  this  particular  class  of  goods 
before  his  customers  and  had  built  up  a  large 
trade,  when  the  plaintiff  sold  the  same  class  of 
goods  to  a  rival  merchant  and  withdrew  the 
sale  thereof  from  the  defendant ;  that  the  trade 
he  had  built  up  was  of  the  value  of  $1,000,  and 
that  by  the  withdrawal  of  the  sale  of  this  class 
of  goods  and  selling  them  to  his  competitor  in 
business  he  had  been  damaged  in  the  above- 
named  sum.  So  much  of  the  plea  as  attempted 
to  set  up  recoupment  was  demurrable  because 
the  contract,  the  breach  of  which  is  alleged  to 
have  resulted  in  the  damages  claimed,  was  un- 
ilateral, and  also  because  the  damages  were  too 
remote  and  speculative  to  be  capable  of  ascer- 
tainment 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Cherokee  Coun- 
ty; (Jeo.  P.  Cober,  Judge. 
Action  by  the  Mountain  City  Mill  Company 


against  W.  8.  Cobb.    Judgment  for  def aid- 
ant, and  plaintiff  brings  error.    Reversed. 

J.  S.  Du  Free  and  P.  P.  Du  Pree,  for  plain- 
tiff in  error.  Ceo.  I.  Teasley  and  L  W.  Blair, 
for  defendant  in  error. 

EVANS,  J.  This  l8  an  action  on  an  ac- 
count by  the  Mountain  City  Mill  Company 
against  W.  S.  Cobb.  The  items  set  out  in  tlie 
bill  of  particulars  were  for  certain  flour, 
bran,  and  grits.  The  defendant  admitted 
that  he  bought  the  goods  sued  for,  and  at  tbe 
prices  named,  but  denied  any  indebtedness, 
for  the  reason  that  on  or  about  the  15th  day 
of  January,  1902,  the  plaintiff  sold  to  the  de- 
fendant certain  brands  of  flour,  to  wit, 
"White  Satin"  and  •'Diamond  Patent,"  and 
the  defendant  was  to  have  the  exclusive  rigbt 
to  sell  flour  of  these  particular  brands  in  tlie 
town  of  Canton,  6a. ;  that  after  the  purchase 
of  this  exclusive  right  of  sale,  the  plaintilf 
sold  flour  under  the  same  brands  to  a  rival 
merchant  in  the  town  of  Canton,  and  witb- 
drew  the  sale  of  the  flour  from  the  defendant, 
who  had  built  up  a  large  trade  upon  this 
particular  flour,  and  had  been  to  consider- 
able expense  in  placing  it  before  his  custom- 
ers as  a  flue  brand;  and  that  by  the  terms  of 
the  contract  the  defendant  was  to  have  the 
exclusive  sale  of  the  flbur  under  these  brands, 
80  long  as  he  "pushed"  the  same,  and  that  In 
pursuance  of  this  contract,  ftrom  and  after 
the  date  of  flrst  purchase  of  flour,  he  spent 
large  sums  of  money  In  "p^^i^"  the  sale  of 
these  brands;  that  the  trade  thus  built  up  was 
of  the  value  of  $1,000,  and  that  by  the  with- 
drawal of  the  sale  of  these  brands  and  pla- 
cing it  with  his  rival  In  the  business,  he  had 
been  damaged  in  the  sum  of  $1,000.  The 
plalntifl  demurred  to  the  plea  because  it  set 
forth  no  suflSdent  grounds  of  recoupment; 
because  the  damage  claimed  was  not  set  out 
with  clearness  and  deflniteness;  because  the 
defendant  failed  to  set  forth  his  profits  on 
the  contract ;  and  because  the  damages  claim- 
ed were  too  remote  to  be  the  basis  of  any  re- 
covery. The  court  overruled  the  plaintiff's 
demurrer  to  the  plea,  and  the  plaintiff  ex- 
cepted pendente  lite.  The  defendant  submit- 
ted certain  evidence  In  support  of  his  plea, 
and  recovered  a  verdict  against  the  plain- 
tiff in  a  certain  sum.  The  plaintiff  moved 
for  a  new  trial,  and  this  writ  of  error  Is 
sued  out  because  of  the  refusal  of  the  •court 
to  grant  this  motion.  Error  is  also  assigned 
on  the  exceptions  pendente  lite. 

1.  The  contract  set  up  in  the  defendant's 
plea  was  unilateral.  By  the  terms  of  this  al- 
leged contract,  the  defendant  was  not  bound 
to  order  any  flour  from  the  plaintiff.  While 
it  is  alleged  that  the  plaintiff  agreed  to  give 
the  defendant  the  exclusive  right  to  sell 
flonr  of  certain  brands,  it  was  entirely  volun- 
tary on  the  part  of  the  defendant  whether  he 
should  buy  any  flour  at  all.  In  all  essential 
respects,  this  contract  was  very  similar  to 
that  set  out  in  the  plea  of  recoupment  in  the 
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case  of  Huggins  t.  Southeastern  Cement  Co., 
121  6a.  311,  48  S.  E.  933.  In  that  case  the 
contract  was  in  writing,  and  Huggins  agreed 
to  "push"  the  sale  of  the  cement  manufactur- 
ed by  the  plaintiff,  exclusiyely,  and  not  to 
purchase  any  other  brand  while  the  contract 
was  in  effect  The  cement  company,  in  turn, 
agreed  to  sell  its  cement  at  the  defendant's 
place  of  residence  exclusiyely  to  Huggins.  In 
discussing  this  contract  the  court  said: 
"While  It  contained  an  agreement  on  the  part 
of  the  cement  company  to  furnish  cement, 
there  was  nothing  in  the  contract  which 
amounted  to  an  obligation  on  the  part  of 
Huggins  to  purchase  cement  in  any  stated'  or 
otherwise  definite  quantity."  For  this  rea- 
son it  was  held  that  the  contract  was  clear- 
ly unilateral. 

2.  Even  if  the  contract  had  been  mutual 
and  capable  of  enforcement,  the  damages 
claimed  were  too  remote  and  speculative. 
Beck  Duplicator  Co.  y.  Fulghum,  118  Qa. 
836,  45  S.  EL  675.  In  any  view  of  the  case, 
the  plea  of  recoupment  should  have  been 
stricken  on  demurrer. 

Judgment  reyersed.  All  the  Justices 
concur. 


(124  6a.  MO)      * 

NEAL  LOAN  ft  BANKING  CO.   T.  OHAS- 

TIAJ^,  County  Treasurer. 

(Supreme  Court  of  Georgia.    Feb.  19,  1906.) 

Appeal  and  Ebbob— Rulings  on  Motions— 

BuBDEN  of  Showing  Ebbob. 

The  plaintiff  in  error  made  a  motion  in  the 
court  below  to  strike  the  respondent's  answer 
for  the  grant  of  a  mandamus  absolute,  and  its 
right  to  have  this  motion  granted  depended  upon 
a  state  of  facts  which  were  recited  in  the  mo- 
tion; but.  so  far  as  appears  from  the  record, 
there  was  nothing  shown  to  the  court  from 
which  it  could  be  determined  whether  this  re- 
cital of  fact  was  true  or  not.  Held,  that  no 
error  in  the  court's  refusal  to  sustain  the  mo- 
tion is  made  to  appear. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fannin  Coun- 
ty; Geo.  P.  Gober,  Judge. 

Application  by  the  N'^al  Loan  &  Banking 
Company  for  a  writ  of  mandamus  against 
J.  D.  Chastian  as  treasurer  of  Fannin  coun- 
ty. A  motion  to  strike  out  the  answer  was 
denied,  and  applicant  brings  error.    Affirmed. 

Westmoreland  Bros.,  for  plaintiff  in  error. 
J.  Z.  Foster,  O.  R.  Dupre,  and  T.  A.  Brown, 
for  defendant  in  error. 

BECK,  J.  The  Neal  Loan  &  Banking 
Company  filed  Its  application  for  mandamus 
against  Chastian,  as  treasurer  of  the  county 
of  Fannin,  asking  to  compel  him  to  pay  cer- 
tain warrants  or  judgments  drawn  on  him 
by  the  ordinary  of  that  county  and  owned  by 
the  petitioner.  The  treasurer  filed  a  general 
demurrer  to  the  petition,  wnich  was  sustained 
by  the  trial  court,  and  the  petitioner  brought 
the  case  here,  where  the  judgment  below  was 
reversed.  121  Ga.  500,  49  S.  E.  618.  When 
the  case  was  called  by  the  trial  Judge  after  it 


had  been  sent  back  by  this  court,  the  petition- 
er made  a  motion  to  strike  the  answer  of  the 
treasurer,  upon  the  following  grounds:  **(!) 
That  the  respondent  had  interposed  a  demur- 
rer, in  response  to  the  rule  to  show  cause, 
which  had  been  adjudged  insufficient  and 
oyerruled  by  the  Judgment  of  the  Supreme 
Court,  and  he  could  not  afterwards  show 
cause  by  filing  an  answer.  (2)  That  the 
answer  was  filed  too  late,  one  term  of  the 
court  haying  passed  between  the  return  of 
the  rule  and  the  filing  of  the  answer,  and 
long  after  the  rule  requiring  cause  to  be 
shown.  (3)  That  the  Judgment  of  the  Su- 
preme Court  finally  adjudicated  that  petition- 
ers were  entitled  to  the  relief  sought,  and 
that  the  said  Judgment  was  rendered  on  the 
15th  day  of  December,  1904,  and  the  answer 
was  not  filed  until  the  80th  day  of  December, 
1904,  and  it  was  too  late."  The  trial  court 
refused  to  strike  the  answer  or  to  make  the 
mandamus  absolute  as  prayed,  and  the  peti- 
tioner excepted. 

One  who  complains  of  error  must  show  er- 
ror; and  even  if  the  contention  that  the  answer 
was  filed  too  late,  and  the  motion  to  strike 
ought  to  have  been  sustained  upon  that 
ground  is  sound,  still  it  does  not  appear 
whether  it  was  shown  to  the  trial  court  that 
this  answer  was  not  filed  in  ample  time.  It  is 
not  certified  in  the  bill  of  exceptions  as  to 
when  it  was  filed.  It  merely  appears  that  a 
motion  was  made  in  which  it  was  alleged,  as 
one  of  the  grounds  thereof,  that  the  answer 
was  filed  too  late,  but  there  was  no  proof 
in  support  of  that  ground,  and  it  was  not  al- 
leged anywhere  in  the  bill  of  exceptions 
that  said  ground  was  true,  and  the  certificate 
of  the  Judge  is  therefore  only  to  the  effect 
that  the  motion  was  made  upon  that  ground, 
and  not  that  the  ground  was  true.  The  court 
cannot  determine,  either  from  the  bill  of  ex- 
ceptions or  from  a  consideration  of  the  entire 
record,  whether  the  trial  court  had  before 
it  facts  showing  that  the  grounds  of  the  mo- 
tion were  true,  and  we  will  not  presume  that 
the  Judge  committed  error  in  holdiilg  that  the 
answer  was  not  filed  too  late,  for  even  if  the 
law  in  regard  to  the  time  when  the  answer 
should  have  been  filed  were  as  the  plaintiff 
In  error  contends  it  is,  we  are  unable  to  say 
that  the  law  had  not  been  complied  with  by 
the  respondent  in  the  matter  of  filing  his  an- 
swer. The  answer  of  the  respondent  was  not 
specified  by  the  plaintiff  in  error  as  necessary 
to  an  understanding  of  the  error  complained 
of,  but  upon  it  appearing  from  a  considera- 
tion of  the  record  as  made  up,  and  from  the 
argument  of  counsel  on  the  hearing  of  the 
cause  before  this  court,  that  the  answer  and 
the  entries  thereon  might  enable  us  to  de- 
termine whether  it  was  filed  in  time  or  not, 
and  thereby  decide  the  case  on  its  merits, 
this  court,  of  its  own  motion,  under  the  au- 
thority given  by  the  Civ.  Code  1895,  S  5536, 
par.  4,  issued  an  order  directing  the  clerk 
of  Fannin  superior  court  to  send  up  to  this 
court  a  properly  certified  copy  of  the  answer 
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and  of  the  entry  of  filing  thereon,  and  the 
order  of  the  court,  If  any,  allowing  the  answer 
to  be  filed.  In  response  to  this  order  the 
derk  of  said  superior  oonrt  certifies  and 
sent  np  a  copy  of  the  answer,  but  further 
certified  that  the  original  answer  had  been 
taken  from  his  office;  that  it  had  not  been 
r,etumed ;  that  he  had  no  opportunity  to  rec- 
ord the  same,  and  that  it  was  impossible  for 
him  to  "send  the  filing  or  order  of  the  judge 
called  for." 

It  is  not  Incumbent  upon  this  court  to  take 
other  measures  to  render  the  record  in  the 
case  more  complete. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(124  6a.  944) 

CORNBTT  r.  AULT. 
(Supreme  Court  of  Georgia.    Feb.  19,  1900.) 

L  Justices   of  thb   Psagb— Jubisdiction— 

Void  JnooifsiVT. 
Where  in  a  sale  of  land  two  promissory 
notes  are  given  for  the  purchase  money,  and 
bond  for  title  is  received,  and  afterwards  suit 
is  brought  on  one  of  the  notes  in  a  justice's 
court,  to  which  the  defendant  pleads,  admitting 
the  execution  of  the  note,  but  denying  indebted- 
ness, for  reasons  stated,  and  in  addition  seeks 
to  set  off  a  stated  sum  as  damages,  which  the 
court,  for  want  of  jurisdiction  over  the  subject- 
matter,  cannot  entertain,  and  the  justice  of 
the  peace  renders  judgment  expressly  for  the 
full  amount  of  the  set-off,  but  is  silent  as  to 
the  note,  such  judgment  granting  affirmative 
relief  to  the  defendant  upon  his  set-off,  being 
void  for  the  want  of  jurisdiction,  will  not  be 
sufficient  to  imply  a  finding  against  the  plain- 
tiff's right  to  recover  on  the  note,  or  support 
a  resulting  finding  for  court  costs,  and  the 
judgment  as  a  whole  will  be  void,  and  a  mere 
nullity. 
2.  Samij— Judgment— Res  Judicata. 

The  fact  that  the  justice  court  judgment 
was  void  answers  both  questions  raised  by  the 
defendant's  general  demurrer  to  the  plaintiff's 
subsequent  suit  filed  in  the  superior  court,  the 
grounds  of  demurrer  being  that  the  petition 
showed  on  its  face  that  the  matters  involved 
were  res  judicata,  and  that  the  plaintiff  had  a 
complete  remedy  at  law. 
8.  Vendob  and  Pubchabeb— Tbia]>-Dibbot- 

INO  Vbbdict. 

In  a  subsequent  suit  filed  in  the  superior 
court  on  the  two  purchase-money  notes,  it  was 
competent  for  the  defendant  again  in  that  court 
to  plead  the  matters  which  he  had  originally 
pleaded  in  the  justice's  court ;  but  it  appearing 
from  the  evidence  that  the  defect  in  the  plaintiff's 
title  of  which  he  complained,  had  before  the  in- 
stitution of  the  suit  in  the  superior  court  been 
cured,  there  was  no  evidence  to  support  the  de- 
fense, and,  the  defendant  having  admitted  the 
execution  of  the  notes,  the  court  did  not  err  in 
directing  the  verdict  or  in  rendering  the  decree. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Catoosa  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  Annie  Ault  against  F.  N.  Cor- 
nett  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

The  questions  made  in  this  case  arose  on 
the  following  state  of  facts:  The  plaintiff 
filed  her  petition  in  the  superior  court  against 
the  defendant  for  the  recovery  of  $100  due 


on  two  promissory  notes  for  $50  each.  She 
alleged  that  she  had  sold  certain  land  to 
the  defendant,  taking  from  him  the  two 
notes  sued  upon  and  giving  to  him  a  bond 
for  title;  that  aft^  the  first  note  fell  due, 
she  sued  the  same  In  a  justice's  court;  that 
the  defendant  filed  a  plea  in  that  court  (a 
copy  of  which  she  attaches  to  her  petition) « 
wherein  he  admitted  the  execution  of  the 
note,  but  denied  his  indebtedness  to  the 
plaintiff  thereon,  because  at  the  time  of  the 
sale  of  the  land  the  plaintiff  r^reeented  to 
him  that  she  had  a  good  and  perfect  title 
to  the  land,  and  upon  that  repreeentation  he 
executed  the  note,  and  that,  relying  upon  the 
representations  of  the  plaintiff,  and  without 
knowledge  that  they  were  false,  he  had  made 
improvements  on  the  land  so  purchased  and 
incurred  expenses  to  the  amount  of  $100; 
ttiat  as  a  matter  of  fact  the  plaintiff  did  not 
have  good  and  perfect  title  to  said  land,  and 
could  not  comply  with  her  contract  as  ex- 
pressed in  said  bond  for  title,  and  the  plains 
tiff  was  insolvent  and  unable  to  respond  to 
the  defendant  in  damages,  if  lie  should  pay 
off  the  note;  a  prayer  being  contained  In 
said  plea  that  the  defendant  have  judgment 
against  the  plaintiff  for  the  full  amount  of 
his  expenses  and  his  Improvements  put  upon 
said  land  by  reason  of  the  fraudulent  sale 
so  made  by  the  plaintiff  to  the  defendant. 
The  plaintiff  further  alleges  in  her  petition 
that  the  justice  of  the  peace  entertained  this 
plea  and  gave  judgment  against  her  for  the 
sum  of  $100  principal,  and  interest  $12, 
and  costs  of  suit;  that  she  sued  out  the  writ 
of  certiorari  to  the  superior  court,  which 
was  sanctioned  by  the  judge  and  filed,  but* 
owing  to  a  failure  to  serve  the  same,  it  became 
functus  officio,  and  the  judgment  in  question 
was  never  reviewed.  The  plaintiff  further 
alleged  that  the  justice^s  court  had  no  juris- 
diction over  the  subject-matter  set  forth  in 
the  plea  filed  by  the  defendant,  and,  for  that 
reason,  that  the  judgment  was  void ;  that  the 
defendant  was  still  in  possession  of  the  land 
.and  seeking  to  enforce  the  collection  of  the 
Judgment  obtained  against  her.  Upon  the  al- 
legations of  that  petition,  the  plaintiff  prayed 
that  the  judgment  obtained  against  her  in 
the  Justice's  court  be  set  aside;  that  the 
defendant  be  enjoined  from  enforcing  the 
same;  and  that  she  have  judgment  against 
the  defendant  for  the  full  amount  of  both 
notes  and  for  process.  Before  pleading  to 
the  merits,  the  defendant  filed  in  the  superior 
court  his  demurrer  to  the  petition,  claiming 
that  the  petition  showed  upon  its  face  that 
the  plaintiff  had  had  her  day  in  court,  and 
that  by  reason  of  the  justice  court  judgment, 
all  questions  presented  by  her  petition  were 
res  Judicata,  and  further,  that  the  plaintiff 
has  a  complete  remedy  at  law  by  illegalityp 
and  that  the  Judgment  cannot  be  attacked 
collaterally.  The  judge  overruled  that  de- 
murrer; whereupon  the  defendant  filed  bis 
answer,  wherein  he  pleaded  the  judgment 
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of  tbe  Jiutloe*!  oonrt  as  an  abjudication 
upon  all  the  qnestlons  presented  by  the 
plaintiff's  petition,  and  again  pleaded  sub- 
stantially t^c  same  defense  and  matters 
which  were  set  forth  in  his  plea  before  the 
justice  of  the  peace,  and  sought  in  the  superi- 
or court  the  same  afEhmatiye  relief  as  for 
damages  which  were  claimed  by  him  in  the 
Justice's  court 

Upon  the  trial  of  the  issues  thus  presented, 
the  evidence  was  uncontradicted  and  was 
substantially  in  accordance  with  the  seyeral 
thlD^  pleaded  by  the  respective  parties,  ex- 
cept that  there  was  no  evidence  tending  to 
show  that  the  defendant  was  in  possession 
of  the  premises.  Such  possession  was  al- 
leged by  the  plaintiff  in  the  pleadlpgs  and 
denied  by  the  defendant,  and  there  was  no 
evidence  on  the  point  There  was  further 
evidence  to  the  effect  that  when  the  land 
was  first  sold,  the  plaintiff  admittedly  did 
not  have  perfect  title,  and  that  she  did  not 
have  perfect  title  at  the  time  of  the  trial  in 
the  justice's  court  but  that  after  the  trial 
in  the  justice^s  court  and  before  the  institu- 
tion of  the  suit  In  the  superior  court,  she 
did  perfect  her  title.  There  was  no  pre- 
tense on  the  part  of  the  defendant  that  she 
had  ever  surrendered  the  bond  for  title, 
but  there  wks  evidence  on  his  part  that  upon 
the  failure  of  the  plaintiff  to  cure  the  defect 
in  the  title,  he  moved  away  from  the  prem- 
ises. The  court  directed  a  verdict  for  the 
plaintiff  for  the  full  amount  of  both  notes, 
and  upon  the  verdict  entered  a  decree  de- 
claring the  justice  court  judgmcQt  illegal  and 
void,  and  setting  the  same  aside,  and  award- 
ing to  the  plaintiff  the  full  amount  of  princi- 
pal and  Interest  specified  in  the  verdict 
The  defendant  comes  to  this  court  by  direct 
bill  of  exceptions,  and  assigns  error  upon  the 
action  of  the  court  in  overruling  the  demur- 
rer and  in  directing  the  verdict  and  In  grant* 
ing  that  decree. 

W.  E.  Mann,  for  plaintiff  in  error.  P.  A. 
Longley  and  R.  J.  &.  J.  McCamy,  for  defend- 
ant in  error. 

ATKINSON,  J.  (after  making  the  fore- 
going statement).  1.  The  justice  of  the 
peace  was  clearly  without  jurisdiction  to 
render  a  judgment  for  the  defendant  for 
any  sum  on  his  set-off.  This  Is  true  for  two 
reasons.  In  the  first  place,  the  defendant  so 
pleaded  his  cause  as  to  show  that  he  con- 
tends for  the  alleged  damages  not  upon  the 
breach  of  the  contract  of  warranty,  but  on 
account  of  deceit  By  electing  to  go  upon 
the  theory  of  deceit  his  cause  is  one  sotmd- 
ing  in  tort  and  his  remedy  is  by  action  on 
the  case.  In  this  connection,  see  Peel  v, 
Bryson,  72  Oa.  335,  and  cit  The  damages, 
not  being  for  injury  to  personal  property, 
do  not  fall  within  the  comprehension  of  Civ. 
Code  1895,  5  4068,  which  defines  the  subject- 
matter  with  which  justices'  courts  may 
deal.    In  the  second  place,  'being  an  action 


sounding  in  tort  it  could  not  be  pleaded  as 
a  set-off  to  an  action  on  the  contract  (note), 
except  upon  equitable  reasons,  as  for  Insol- 
vency of  the  plaintiff,  or  other  similar 
grounds.  Glv.  Code  1885,  I  4^4;  Hecht  v. 
Snook  &  Austin  (».,  114  Oa.  923,  41  S.  E. 
74,  and  cit  And  no  court  except  a  court 
of  equity,  could  entertain  such  a  plea  for  the 
puriKwe  of  granting  such  affirmative  relief. 
Bagan  v.  Standard  Oil  Co.,  123  6a.  14,  50 
Sb  E.  961,  and  dt  The  plea  in  question  was 
one  of  that  character.  So  when  the  justice 
of  the  peace  rendered  «the  judgment  for  the 
full  amount  of  the  defendant's  setoff,  he 
was  without  jurisdiction  to  do  so,  and  his 
Judgment  to  that  effect  was  absolutely  void 
and  without  any  force  whatever.  That  ex- 
press finding,  being  without  effect  could  not 
support  by  implication  any  conclusion  not 
expressed,  nor  a  resultant  finding  for  court 
costs.  There  was  no  other  express  finding, 
and  it  follows  that  the  judgment  as  a 
whole  was  void.  Being  so,  it  should  be 
treated  as  a  nullity  everywhere  and  In  any 
court    Civ.  Code  1895,  8  5369. 

2.  The  ruling  expressed  by  the  second  head- 
note  requires  no  further  elaboration  in  the 
opinion. 

3.  Upon  the  submission  of  the  case  in  the 
superior  court,  this  void  judgment  could 
avail  the  defendant  nothing,  but  it  was  his 
right  to  again  plead  to  both  notes  the  de- 
fense as  originally  made  in  the  justice's 
court  However,  upon  examination  of  the 
uncontradicted  evidence  upon  the  trial,  it 
appears  that  the  defect  in  the  plaintiff's 
titie  to  the  bargained  land,  of  which  the 
defendant  complained,  and  on  account  of 
which  he  sought  to  avoid  the  note,  had 
been  cured  before  the  institution  of  the  suit. 
This  leaves  the  defense  unsupported  by  evi- 
dence. It  follows  that  the  execution  of  both 
notes  being  admitted,  and  there  being  no 
valid  defense  to  either,  and  the  justice  court 
judgment  appearing,  by  the  facts  presented 
by  the  defendant  to  be  void,  the  court  did 
not  err  either  in  directing  the  verdict  or 
granting  the  decree. 

Judgment  affirmed.   All  the  Justices  concur. 


024  Ga.  958) 
SOUTHBJBN    BY.    CO.    v.    CLABIDAY. 
(Supreme  Ck>art  of  Ceorgia.    Feb.   19,   1906.) 

Dahaobs— Pebbonal  Injubiss— Permanence 
— Cabeiebs—Injubt  to  Passengers. 

There  was  some  evidence  authorizing  an  In- 
struction on  the  subject  of  permanent  injuries. 
The  evidence  authorised  the  verdict,  and  no  suf- 
ficient reason  has  been  shown  for  reversing  tiie 
judgment  refusing  to  grant  a  new  trial. 
(SyllaboB  by  the  Court) 

Error  from  Superior  Ck)urt,  (Gordon  C3oun- 
ty ;  A.  W.  rite,  Judge. 

Action  by  Henry  Clariday  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed* 
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Henry  Glarlday  brought  suit  against  the 
Southern  Railway  Company  and  alleged: 
Plaintiff  purchased  a  ticket  over  defendant's 
line  of  road  from  Rome  to  Oostanaula,  and 
boarded  a  passenger  train  for  that  point  As 
the  train  neared  Oostanaula,  the  porter  ap- 
proached plaintiff,  lamp  in  hand,  and  said: 
"Now  follow  me."  Plaintiff  followed  the 
porter  out  upon  the  platform,  and  down  upon 
the  bottom  step  of  the  car.  The  train  had 
slowed  up,  and  when  the  porter  said,  "Now 
step  off,"  plaintiff  attempted  to  alight  Just 
as  he  did  so,  the  porter  waived  his  lamp  at 
the  engineer  in  a  signal  to  go  ahead,  and  the 
train  was  started  with  a  sudden  Jerk,  which 
threw  plaintiff  to  the  ground,  inflicting  per- 
manent injuries.  The  plaintiff  detailed  in  his 
testimony  the  injuries  he  had  received.  The 
accident  occurred  two  years  before  the  trial 
of  the  case  in  the  court  below.  The  plaintiff, 
at  the  date  of  the  trial,  was  67  or  68  years 
old.  His  Injuries  were  In  the  back,  ankle, 
and  leg.  He  testified  that  his  back  still  hurt 
him,  his  ankle  swelled  up  at  times  so  that 
he  could  not  walk,  and  his  leg  hurt  him  all 
the  time.  He  had  been  earning  50  cents  a 
day  and  his  board  prior  to  the  injury.  Since 
that  time  he  could  not  work  more  than  an 
hour  or  two  at  a  time.  He  had  been  in  bed 
three  weeks  Immediately  after  the  injury. 
The  jury  found  a  verdict  for  plaintiff  for 
$350.  A  motion  for  a  new  trial  was  made 
by  the  defendant  upon  the  general  grounds, 
which  also  assigned  error  upon  certain  por- 
tions of  the  charge  of  the  court  In  reference 
to  computing  the  damages  of  the  plaintiff  if 
the  jury  found  he  had  been  permanently  in- 
jured. These  charges  as  to  permanent  in- 
juries were  excepted  to  on  the  ground  that 
there  was  no  evidence  to  show  perman^it 
injuries,  and  nothing  to  justify  such  a  charge. 
The  motion  was  overruled,  and  the  defendant 
excepted. 

Shumate  &  Maddox  and  Cantrell  &  Ram- 
saeur,  for  plaintiff  in  error.  W.  R.  Rankin, 
for  defendant  In  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  The  petition  in  the  present  case  al- 
leged that  the  plaintiff  had  been  permanently 
injured.  The  evidence  introduced  in  support 
of  these  allegations  consisted  of  the  plaintiff's 
testimony  detailing  the  injuries  he  had  re- 
ceived, the  extent  to  which  he  still  suffered 
from  them,  his  earnings  previous  to,  and  his 
ability  to  labor  after,  the  injury.  Other  wit- 
nesses testified  to  his  inability  to  work  since 
his  injury.  Would  such  evidence  warrant  a 
charge  on  the  subject  of  permanent  injuries? 
Permanent  injuries  may  be  proved  either  by 
the  opinions  of  physicians,  or  by  proof  of 
facts  from  which  a  jury  would  be  authorized 
to  infer  that  the  injuries  were  permanent 
Ex];>ert  opinion  is  not  a  requisite  to  establish- 
ing this  kind  of  injury.  When  a  plaintiff  has 
proved  the  loss  of  a  limb,  no  further  evidence 
is  necessary  to  show  the  permanent  nature  of 
the  injury.  The  inference  of  permanency 
may  arise  from  proof  of  physical  injuries 


which  do  not  involve  the  total  destruction  of 
parts  of  the  body.  When  bodily  hurts  are 
proved,  and  the  effect  of  them  upon  the  per- 
son injured,  both  as  to  the  pain  he  has  suf- 
fered and  his  inability  to  labor  by  reason  of 
them,  especially  when  these  consequences 
have  continued  for  two  years,  and  the  person 
injured  has  reached  the  advanced  age  of  67 
or  68  years,  we  think  a  jury  would  be  author- 
ized in  finding  that  the  injuries  were  perma- 
nent Such  was  the  evidence  in  the  present 
case.  It  is  true  that  the  plaintiff  did  not 
himself  testify  that  his  injuries  were  perma- 
nent His  opinion  on  that  subject  would 
have  had  no  value.  The  facts  upon  which 
he  would  have  based  any  such  opinion  were 
before  the  jury,  and  the  jury  were  as  com- 
petent as  he  could  have  been  in  determining 
this  question.  It  was  said  by  this  court  in 
Macon  St  Ry.  Ck>.  v.  Barnes,  113  Ga.  212, 
38  S.  B.  756:  "The  jury  saw  Barnes  and 
heard  his  recital  of  his  injuries  and  tils  con- 
dition at  the  trial.  They  may  have  preferred 
to  follow  their  own  judgment  as  to  his 
chances  of  complete  recovery  than  to  accept 
as  absolutely  reliable  the  theory  of  medical 
experts  who  expressed  the  opinion  that  he 
would  ultimately  regain  his  former  strength 
and  vigor,  but  according  to  whom  this  most 
desirable  condition  might  be  postponed  for 
years."  See,  also,  Atlanta  Street  Railway 
Go.  V.  Walker,  93  Qa.  462,  21  S.  E.  48 ;  Macon 
Railway  Go.  v.  Streyer,  123  Qa.  279,  51  S.  B. 
342.  We  think  the  question  of  the  perma- 
nency of  the  injuries  to  the  plaintiff  was 
properly  submitted  to  the  jury. 

2.  There  was  evidence  in  behalf  of  the 
plaintiff  which  authorized  the  jury  In  finding 
that  the  allegations  of  the  petition  were  prov- 
ed, and  that  the  plaintiff  would  be  entitled  to 
a  recovery.  Stress  is  laid  by  counsel  for 
plaintiff  in  error  upon  the  fact  that  the  plain- 
tiff's own  testimony  showed  he  had  attempted 
to  alight  from  a  moving  train  and  was  there- 
by injured,  and  that  this  was  such  a  lack 
of  care  and  diligence  on  his  part  as  would 
prevent  him  from  recovering.  Several  cases 
were' cited  in  support  of  this  position,  among 
them  being  Blodgett  v.  Bartlett  50  Ga.  353 ; 
Sanders  v.  So.  Ry.  Co.,  107  Ga.  132,  32  S. 
B.  840,  and  East  Tenn.  Ry.  Co.  v.  Hughes, 
92  Ga.  388, 17  S.  B.  949.  It  is  unquestionably 
true  that  if  a  person  attempt  to  alight  from 
a  moving  train,  when  the  danger  of  Injury 
from  such  an  act  is  obvious,  so  doing  Is  such 
a  lack  of  ordinary  care  and  diligence  as  to  bar 
a  recovery.  The  mere  fact  that  a  person  Is 
injured  while  alighting  from  a  moving  train 
will  not  bar  a  recovery,  but  it  is  a  question 
for  determination  by  the  jury  whether,  under 
all  the  circumstances,  an  ordinarily  prudent 
person  would  have  done  such  a  thing.  Cour- 
sey  V.  So.  Ry.,  113  Ga.  299,  38  S.  B.  866;  Sim- 
mons V.  Seaboard  Air  Line  Ry.,  120  Ga.  226, 
47  S.  B.  570.  There  was  no  error  in  refusing 
to  grant  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur* 
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NOBLE)  et  al.  r.  BURNET. 
(Supreme  Court  of   Georgia.    Feb.  19,   1906.) 

1.  PlklNOIPAL    AND    AGBNT  —  AUTHOBITT    OF 

Agent— Evidence. 

Proof  that  an  agent  has  authority  to  re- 
ceive payments  of  rent  does  not  necessarily  show 
that  he  is  authorized  to  renew  a  lease  of  the 
rented  property,  but  such  fact  is  a  circumstance 
that  may  throw  light  upon  the  extent  of  the 
agency  when  the  right  to  renew  the  lease  is  in 
question. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  §  264.] 

2.  Same— Evidence. 

When  the  issue  is  as  to  the  authority  of  an 
agent  to  renew  a  lease,  and  there  is  evidence 
that  the  authoritv  of  the  agent  was  at  the  time 
of  the  renewal  the  same  as  it  was  during  the 
lifetime  of  the  predecessor  in  title  of  the  al- 
leged lessor,  evidence  as  to  the  transaction  of 
the  alleged  agent  during  the  lifetime  of  the 
predecessor  in  title  of  the  alleged  lessor  is  ad- 
missible. 

3.  SAMlfr— Ratifioation. 

There  was  evidence  authorizing  an  instruc- 
tion to  the  Jury  on  the  subject  of  ratification  of 
an  unauthorized  act  of  an  agent. 

4.  Landlobd  and  Tenant— Action  to  Dis- 
possess. 

The  evidence,  though  conflicting,  was  suf- 
ficient to  authorize  the  verdict.  If  any  of  the 
rulings  complained  of  were  erroneous,  the  er- 
ror was  not  of  such  a  character  as  to  require 
the  granting  of  a  new  triaL 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County; 
W.  M.  Henry,  Judge. 

Action  by  A.  S.  Barney  against  M.  W. 
Noble  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 
'  The  plaintiffs  sued  out  a  warrant  to  dis- 
possess the  defendant  from  the  possession 
of  a  certain  storehouse  in  Rome.  A  counter- 
aflidavit  and  bond  were  given  by  the  defend- 
ant. At  the  trial  it  was  agreed  between  the 
parties  that  the  defendant  occupied  the  build- 
ing from  February  1,  1902,  to  February  1, 
1903,  and  that  he  had  paid  into  court  $480 
rent  at  the  rate  of  $40  per  month ;  and  the 
issue  was  whether  the  plaintiffs  had  rented 
the  defendant  the  premises  for  the  year  nam- 
ed through  H.  D.  McOsker,  whether  McOsker 
was  authorized  to  act  as  agent  for  the  plain- 
tiffs, and,  if  not,  whether  the  plaintiffs  rati- 
fied the  act  of  McOsker.  If  the  plaintiffs' 
contentions  were  established,  the  defendant 
owed  an  additional  $480  as  a  balance  of 
double  rent,  as  a  tenant  holding  over.  The 
Jury  found  for  the  defendant  The  plaintiffs 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  they  excepted- 

Denny  &  Harris,  for  plaintiffs  In  error. 
McHenry  &  Maddox,  for  defendant  in  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  1.  Error  was  assigned  upon  the  ad- 
mission of  the  testimony  of  the  defendant 
that  he  had  made  payments  of  rent  upon  the 
premises  in  dispute  by  checks  payable  to  M. 
D.  McOsker,  for  the  reason  that  It  was  im- 
material to  whom  the  defendant  paid  rent, 
as  the  issue  was  whether  McOsker  was  au- 


thorized to  make  the  contract  of  rent  We 
think  this  evidence  was  admissible.  Proof 
that  an  agent  has  authority  to  receive  pay- 
ment of  rent  does  not  necessarily  show  that 
he  is  authorized  to  make  a  contract  of  rental, 
but  it  is  a  circumstance  that  the  jury  may 
consider  in  passing  upon  the  issue,  and 
throws  light  upon  the  relation  in  which  the 
alleged  agent  stands  to  his  principal.  There 
was  evidence  that  McOsker  had,  previously 
to  February  1,  1902,  asked  the  defendant  if 
he.  wished  to  renew  his  contract  of  rental 
for  the  year  following  that  date,  and  that 
the  defendant  had  replied,  "Yes."  After  this 
conversation,  the  defendant  told  McOsker  he 
wished  some  repairs  made  in  the  building. 
In  testifying  to  this  conversation,  the  defend- 
ant added,  "I  did  not  care  whether  he  did  or 
did  not  do  it"  This  testimony  as  to  the 
state  of  defendant's  mind  at  the  time  of  the 
conversation  was  irrelevant  What  he  said 
to  McOsker  was  pertinent  What  he  thought 
was  immaterial.  The  evidence  was  inadmis- 
Blble,  but  we  do  not  think  its  admission  was 
so  harmful  as  to  require  the  grant  of  a  new 
trial. 

2.  Error  was  assigned  upon  the  admission 
in  evidence  of  a  contract  of  rental  between 
Mrs.  Jenifer  Noble,  by  her  agent  M.  D.  Mc- 
Osker, and  the  Rome  Light  Guards,  to  a 
portion  of  the  building  in  which  the  store 
in  controversy  was  located,  and  also  upon 
the  admission  of  the  testimony  of  Walter 
Harris  that  he  had  rented  a  portion  of  the 
same  building  during  the  life  of  Mrs.  Noble, 
and  after  her  death,  when  the  property  went 
to  her  daughters,  the  plaintiffs  in  this  case, 
and  that  he  had  made  the  rent  contracts  with 
McOsker,  and  had  paid  the  rents  to  him. 
Ordinarily  any  evidence  tending  to  show  Mc- 
Osker*s  relation  to  Mrs.  Jenifer  Noble  would 
be  foreign  to  the  issues  in  this  case.  But 
there  was  evidence  from  one  of  the  plaintiffs 
to  the  effect  that  the  relation  between  the 
plaintiffs  and  McOsker  was  the  same  as  the 
relation  between  Mrs.  Noble  and  McOsker. 
In  view  of  this  statement  we  think  the  evi- 
dence objected  to  was  admissible. 

Error  was  assigned  upon  the  action  of  the 
court  in  excluding  a  letter  from  the  plaintiffs 
to  McOsker,  which  was  dated  August  27, 
1901,  and  contained  a  rejection  of  a  pro- 
posal from  certain  parties  to  rent  the  prem- 
ises in  dispute,  and  a  statement  of  the  amount 
for  which  the  plaintiffs  would  lease  the  build- 
ing. It  is  contended  that  this  letter  was  evi 
deuce  of  the  fact  that  McOsker  had  no  au- 
thority to  rent  the  property  of  the  plaintiffs, 
and  that  the  plaintiffs  had  retained  complete 
control  over  their  property.  This  letter 
amounted  to  nothing  more  than  a  declara- 
tion of  a  party  in  his  own  interest,  and  was 
properly  excluded.  The  evidence  of  West 
who  would  have  testified  to  what  McOsker 
told  him,  about  the  same  date,  as  to  the 
extent  of  his  (McOsker's)  authority  to  rent 
the  building,  was  also  properly  excluded,  for 
the  same  reason. 
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Error  Is  anigned  npon  the  admission  of 
the  testimony  of  Govan  as  follows:  "What 
was  said  about  these  improvements  as  a  con- 
dition  to  that  contract?  A.  I  don't  recollect 
anything  at  all."  Govan  was  present  when 
the  conversation  between  McOsker  and  the 
defendant  took  place  which,  it  was  claimed, 
constituted  the  contract  of  rental.  It  is  said 
that  the  admission  of  the  above  evidence 
was  the  witness'  constrnction  of  the  contract 
We  do  not  think  so.  The  words  spoken  by 
McOsker  or  the  defendant  in  this  conversa- 
tion made  out  the  contract,  and  any  saying 
of  either  during  the  conversation  was  perti- 
nent and  admissible. 

8.  In  the  last  three  grounds  of  the  motion 
error  is  assigned  upon  portions  of  the  charge 
of  the  court  which  state  the  issues  to  be 
whether  a  contract  was  made  between  the 
parties,  whether  McOsker  had  authority  to 
make  such  a  contract,  and,  if  not,  whether 
the  plaintifTs  ratified  the  acts  of  McOsker, 
and  what  would  constitute  agency  and  rat- 
ification. It  is  said  that  there  was  no  evi- 
dence of  any  contract  between  the  parties, 
no  evidence  of  any  authority  for  McOsker 
to  make  a  contract,  and  no  evidence  of  rat- 
ification, and  that  for  these  reasons  the 
charge  was  erroneous,  and  further,  that  it 
stressed  too  strongly  the  contentions  of  the 
defendant  If  there  was  no  evidence  upon 
these  issues  there  was  nothing  for  a  Jury 
to  pass  upon,  and  the  court  would  have  been 
authorized  to  direct  a  verdict  for  the  plain- 
tiffs. But  we  think  the  charge  was  proper 
under  the  evidence  in  the  case,  and  as  a 
whole  it  did  not  stress  too  strongly  the  con- 
tentions of  the  defendant 

4.  It  remains  to  be  seen  if  there  was  suffi- 
cient evidence  to  authorize  a  finding  in  favor 
of  the  defendant  The  defendant  testified 
that  'In  August  or  September,  McOsker  came 
in  and  said,  This  is  about  time  to  rent  houses 
for  another  year,*  and  wanted  to  know  if  the 
witness  would  stay  on  another  year,  and  the 
witness  t61d  him,  'yes.'  •  That  was  all  there 
was  to  it"  This  would  constitute  a  con- 
tract between  the  parties.  The  evidence  as 
to  McOsker's  authority  was  very  confiicting 
Bumey,  the  defendant,  had  gone  into  the 
possession  of  the  premises  some  time  before 
the  beginning  of  the  term  in  dispute,  and 
had  always  dealt  with  McOsker  as  the  agent 
of  the  plaintifT.  He  had  paid  all  rents  to 
McOsker,  and  had  no  dealings  with  any  one 
else.  The  evidence  of  the  plaintiflFs  and 
McOsker  denied  the  authority  of  McOsker  to 
make  contracts,  but  admitted  his  agency  in 


many  other  respects.  Their  evidence  was  to 
the  effect  that  McOsker  dealt  with  the  ten- 
ants of  the  building  in  collecting  rents,  etc., 
but  submitted  all  proposed  contracts  to  the 
plaintiffs  for  approval.  There  was  also  ev- 
idence to  the  effect  that  McOsker  had  made 
contracts  of  rent  with  other  tenants  of  the 
building,  dealing  with  them  as  one  author- 
ized to  make  rental  contracts.  The  entry  of 
the  defendant  upon  the  premises  was  made 
under  McOsker,  and  he  had  been  recognized 
as  a  tenant  by  the  plaintiffs  before  the  be- 
ginning of  the  disputed  term.  Whether  or 
not  McOsker  was  the  authorized  agent  of  the 
plaintiffs  was  a  question  for  the  jury,  and 
was  properly  submitted  to  thenx  Wilson  v. 
Huguenin,  117  Oa.  M7,  43  S.  E.  857.  "It  is 
true  that  agency  may  be  proved  from  the 
habit  and  course  of  dealing  between  the 
parties;  that  is,  if  one  has  usually  or  fre- 
quently, employed  another  to  do  certain  acts 
for  lilm,  or  has  usually  ratified  such  acts 
when  done  by  him,  such  person  becomes  his 
implied  agent  to  do  such  acts."  Graves  v. 
Horton  (Minn.)  85  N.  W  568.  See  Mechem 
on  Agency,  8  84;  1  Am.  &  Eng.  Ency.  Law, 
059  et  seq. 

The  evidence  as  to  the  ratification  of  Mc- 
Osker's actions  was  not  strong.  A  letter 
from  one  of  the  plaintiffs  to  the  defendant, 
dated  March  19,  1902,  was  as  follows: 
••Your  letter  of  the  16th  Just  received.  Mr. 
McOsker  has  nothing  further  to  do  with  the 
collection  of  rents  for  the  store,  and  would 
be  obliged  if  you  would  pay  to  Mr.  Denny 
who  has  now  the  collection  of  the  rents." 
Upon  its  face  this  would  seem  a  ratification 
of  the  alleged  contract  of  rental  with  Mc- 
Osker. It  was  said  by  counsel  for  the  plain- 
tiffs that  this  letter  meant  that  Mr.  Denny 
was  the  plaintiffs'  attorney,  and  was  in 
chaise  of  the  matter  of  dispossessing  the 
defendant,  and  that,  in  telling  the  defendant 
to  pay  the  rent  to  Mr.  Denny,  the  plaintiffs 
were  only  referring  defendant  to  their  at- 
torney. This  construction  of  the  letter  can- 
not be  derived  from  the  record.  "Slight 
circumstances  and  small  matters  will  some- 
times suffice  to  raise  the  presumption  of 
ratification."  Haney  Co.  v.  Hightower  In- 
stitute, 113  Qa.  296, 38  S.  E.  764.  The  weight 
of  the  evidence  might  have  been  in  favor  of 
the  plaintiffs,  but  it  did  not  demand  a  ver- 
dict in  their  favor,  and,  as  the  trial  Judge 
has  approved  the  finding  of  the  Jury,  we  will 
not  control  the  exercise  of  his  discretion. 

Judgment  affirmed.  All  the  Justices  coi> 
cur. 
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(59  W.  Va.  840) 

PENNINGTON   r.    UNDERWOOD. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  10.  1906.) 

1.  Ejscnanrr— Title  to  Maintain. 

In  ejectment,  the  plaintiff  must  establish 
title  to  the  identical  land  which  be  seeks  to  re- 
cover from  the  defendant.  The  defendant's  pos- 
session thereof  will  be  deemed  to  be  lawful  until 
the  contrary  appears. 

[Ed.  Note. — For  cases  in  point,  see  yoL  17, 
Gent.  Dig.  E^jectment,  SS  225,  240.] 

2.  Sake  — BuBDXN  ow  Pboot  —  Location  of 

BOUNDABIES. 

Where  the  plaintiff  in  ejectment  claims 
under  a  grant  of  all  the  land  within  a  given 
boundary,  excluding  certain  parcels  embraced 
therein,  the  burden  is  on  the  plaintiff  to  locate 
the  outer  boundary  of  his  grant  and  the  bound- 
aries of  the  parcels  excluded  therefrom,  and  to 
show  that  the  land  he  seeks  to  recover  from  the 
defendant  is  within  the  outer  boundary  of  the 
plaintiff's  grant  and  without  the  boundaries  of 
the  excluded  parcels. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Braxton  County. 

Action  by  M.  A.  Pennington  against  James 
T.  Underwood.  Jiidgment  for  defendant* 
and  plaintiff  brings  error.    Affirmed. 

Hall  Bros.,  for  plaintiff  in  error.  Hay- 
mond  &  Fox  and  Alex.  Dulin,  for  defendant 
tn  error. 

COX,  J.  This  is  a  writ  of  error,  allowed 
upon  the  petition  of  Mrs.  M.  A.  Pennington, 
to  a  judgment  of  the  circuit  court  of  Braxton 
county  dismissing  an  action  of  ejectment  in- 
stituted by  her  against  James  Underwood. 
On  trial  before  a'  jury,  a  motion  to  exclude 
all  of  plaintiff's  evidence  was  sustained,  and 
a  verdict  for  defendant,  and  a  judgment  of 
dismissal  followed. 

The  assignments  of  error  are  based  on  the 
action  of  the  court  in  excluding  plaintiff's 
evidence.  The  plaintiff  seeks  to  recover  a 
strip  of  land  four  and  one-half  poles  wide 
and  about  100  poles  long,  part  of  a  tract  of 
121  acres,  as  described  In  her  declaration. 
She  alleges  that  the  defendant  has  entered 
upon  this  strip,  and  unlawfully  withholds 
the  possession  thereof.  In  ejectment,  the 
plaintiff  must  recover  on  the  strength  of  her 
own  title,  and  must  establish  title  to  the 
identical  land  which  she  seeks  to  recover 
from  the  defendant  The  possession  of  the 
defendant  will  be  deemed  to  be  lawful,  untH 
the  contrary  appears.  The  plaintiff  does  not 
trace  her  title  to  the  state,  or  to  the  common- 
wealth of  Virginia.  She  claims  possession 
by  her,  and  those  under  whom  she  claims, 
for  the  statutory  period,  under  color  of  title. 
She  claims  immediately  under  a  deed  made  to 
herbyA.W.Oorley,  special  commissioner,  dat- 
ed January  30,  1899.  By  this  deed  there  was 
granted  to  the  plaintiff  all  the  land  within  a 
given  boundary,  "containing  121  acres,  after 
excluding  14  acres  and  6  acres  from  said 
boundary,  and  being  the  same  land  conveyed 
by  W.  L.  J.  Corley  ai>d  wife  to  A.  M.  Skinner 
by  deed  dated  2lBt  day  of  October,  1884" 
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The  deed  from  W.  L.  J.  Corley  and  wife  to 
A.  M.  Skinner  describes  the  land  conveyed 
by  metes  and  bounds,  and  as  "containing 
141  acres,  more  or  less,  excluding  from  this 
deed  two  lots  of  land  embraced  within  the 
above  calls,  sold  to  Thomaii  Kennedy,  one  for 
14  acres  and  the  other  for  6  acres,  leaving  a 
balance  of  121  acres."  The  deed  ftrom  A.  M. 
Skinner  to  Lee  H.  Pennington  contains,  the 
same  description  of  the  land  granted  thereby 
as  the  deed  last  mentioned.  The  plaintiff 
claims  possession,  by  her  and  those  under 
whom  she  claims,  for  the  statutory  period, 
under  color  of  these  deeda 

Plaintiff  made  no  effort,  and  offered  no 
evidence,  to  locate  the  parcels  of  14  and  6 
acres  excluded  from  these  grants,  or  to  show 
that  the  strip  of  land  which  she  seeks  to 
recover  Is  not  witbin  the  excluded  parcels. 
No  actual  possession  by  plaintiff,  or  those 
under  whom  she  claims,  of  the  strip  of  land 
which  she  seeks  to  recover,  is  shown,  unless 
that  strip  Is  within  the  outer  boundary  of 
the  land  granted  to  her  and  without  the 
boundaries  of  the  excluded  parcels.  It  is 
true  that  the  plaintiff  offered  oral  evidence 
tending  to  show  possession  somewhere  on 
tbe  land  conveyed  to  her,  but  not  actual  pos- 
session of  the  strip  which  she  seeks  to  re- 
cover, unless  actual  possession  of  some  other 
part  of  the  land  may  be  extended  to  the  strip 
because  it  is  within  the  boundary  of  her 
grant  and  without  the  boundaries  of  the  ex- 
cluded parcels.  The  burden  was  on  the 
plaintiff  to  locate  the  outer  boundary  of  her 
grant,  and  to  locate  the  boundaries  of  the 
excluded  parcels,  and  to  show  that  the  land 
she  seeks  to  recov^  from  the  defendant  is 
within  the  outer  boundary  of  her  grant  and 
without  the  boundaries  of  the  excluded  par- 
cels This  is  the  settled  law  of  this  state. 
Bryan  v.  Willard,  21  W.  Va.  65 ;  Stockton  v. 
Morris,  39  W.  Va.  482,  19  S.  B.  531;  Buck  v. 
Newberry,  55  W.  Va.  681,  47  S.  E.  889.  Since 
the  decision  of  the  case  of  Stockton  v.  Morris, 
this  doctrine  has  been  fully  established  in 
Virginia,  by  numerous  decisions  of  the  court 
of  last  resort  of  that  state.  See  Harman  v. 
Steams,  95  Va.  58,  27  S.  E.  601 ;  Kimball  & 
Fink  V.  Carter,  95  Va.  77,  27  S.  E.  823,  38 
L.  R.  A,  570 ;  Reusens  v.  Lawson,  91  Va.  226, 
21  S.  E.  347 ;  Va.  Coal  &  Iron  Co.  v.  Keystone 
Coal  &  Iron  Co.,  101  Va.  723,  45  S.  E.  291. 
The  same  doctrine  has  been  laid  down  by 
the  Supreme  Court  of  the  United- States  in 
Maxwell  Land  Grant  Co.  v.  Dawson,  151  U. 
S.  586,  14  Sup.  Ct  458,  38  L.  Ed.  279 ;  Corlnne 
Mill  Co.  V.  Johnson.  156  U.  S.  574,  15  «up.  Ct 
409,  39  L.  Ed.  537;  Hawkins  v.  Barney,  5 
Pet  457,  8  L.  Ed.  190,  and  other  cases.  See, 
also,  Webb  v.  Phillips,  80  Fed.  954,  26  a  a 
A.  272. 

The  plaintiff,  having  failed  to  locate  the 
land  which  she  seeks  to  recover  within  the 
outer  boundary  of  her  grant,  and  without 
the  boundaries  of  the  excluded  parcels.  Is  not 
entitled  to  recover,  and  the  judgment  of  the 
circuit  court  must  be  affirmed. 
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(59  W.  Va.  8M) 

HEROLD  et  aL  r.  CRAIG. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
AprU  m  1906.) 

1.  Partition— Salb— Necessity. 

A  sale  of  real  estate  in  a  partition  suit 
cannot  be  decreed,  unless  it  affirmatively  appears 
in  the  record  that  partition  cannot  be  conven- 
iently made,  and  that  the  interests  of  the  parties 
entitled  to  such  real  estate  will  be  promoted  by 
a  sale  thereof. 

[Ed.  Note. — For  cases  in  point,  see  voL  88, 
Cent  Big.  Partition,  §§  211-221,] 

2.  Equity— Evidence— Ex  Parte  Affidavit. 

An  ex  parte  affidavit  offered  by  one  party 
cannot,  over  the  objection  of  the  adverse  party, 
be  considered  by  the  court  upon  the  hearing  of 
a  chancery  cause  upon  its  merits,  in  the  de- 
termination of  the  issues  raised  by  the  plead- 
ings, where  there  has  been  no  previous  consent 
that  such  affidavit  may  be  so  considered,  and  no 
consent  to,  or  waiver  of  notice  of,  the  taking  of 
such  affidavit. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  19, 
(3ent  Dig.   Equity,   §  727.] 

8.  Sake— Consent  Decree. 

A  draft  of  a  consent  decree,  agreed  to,  and 
signed  out  of  court  by  the  parties  to  a  pending 
cause,  cannot  be  entered  as  a  consent  decree,  if, 
at  the  time  such  draft  is  offered  for  entry,  con- 
sent thereto  is  withdrawn,  and  its  entry  is  ob- 
jected to  by  one  of  the  parties  who  signed  it, 
and  who  will  be  materially  affected  thereby. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Nicholas 
County. 

Bill  by  Henry  W.  Herold  and  others 
against  James  S.  Craig.  Decree  for  plaintiffs, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

A.  W.  Corley  and  Brown,  Jackson  &  Knight, 
for  appellant  Alderson  &  Horan,  Linn, 
Bryne  &  Cato,  and  Mollohan,  McCllntic  & 
Mathews,  for  appellees. 

COX,  J.  This  partition  suit  was  institut- 
ed by  Henry  W.  Herold,  J.  A.  Meams,  John 
D.  Alderson,  Allen  Rader,  and  A.  W.  Bobbitt 
against  James  S.  Craig,  in  the  circuit  court 
of  Nicholas  county,  and  such  proceedings 
were  had  therein  that  a  decree  for  sale  of 
the  lots  mentioned  in  the  bill  was  entered. 
From  this  decree,  defendant,  Craig,  appeals. 

The  bill  alleges  that  certain  lots  of  land  in 
the  town  of  SummersviUe  are  owned  jointly 
and  in  fee  by  the  plaintiffs  and  defendant,  in 
the  following  undivided  interests:  Rader  one- 
twelfth,  Bobbitt  one-twelfth,  each  of  the  other 
plaintiffs  one-sixth,  and  the  defendant  one- 
third;  that  there  is  upon  the  lots  a  building 
erected  for  school  purposes,  which  is  not 
suitable  for  any  other  purpose,  and  is  of 
greater  value  than  the  residue  of  the  lots; 
that  the  lots  cannotbe  conveniently  partitioned 
among  the  owners  thereof;  that  the  Interests 
of  those  entitled  to  the  lots  and  their  pro- 
ceeds will  be  promoted  by  a  sale  and  dis- 
tribution of  the  proceeds;  and  prays  that  a 
sale  of  the  lots  and  distribution  of  the  pro- 
ceeds be  decreed,  and  for  general  relief. 
Defendant,  Craig,  answered  the  bill,  admit- 
ting ownership  of  the  lots  to  be  as  alleged 


in  the  bill,  and  that  the  building  on  the  lots 
was  erected  for  school  purposes,  and  denying 
that  the  building  is  not  suitable  for  any 
other  than  school  purposes,  or  that  it  is  of 
greater  value  than  the  residue  of  the  lots, 
and  denying  that  the  lots  are  not  susceptible 
of  convenient  partition,  or  that  the  interests  of 
those  entitled  thereto,  or  to  the  proceeds 
thereof  will  be  promoted  by  a  sale  and  dis- 
tribution of  the  proceeds,  and  asking  that  the 
property  be  maintained  for  school  purposes  ac- 
cording to  the  original  intention  of  the  par- 
ties, or  that  the  lots  be  partitioned  in  kind. 
No  depositions  were  taken  in  the  cause.  The 
exact  quantity'  of  land  contained  in  these 
lots  does  not  appear  by  the  bill,  but  the  quan- 
tity is  stated  in  the  petition  for  appeal  to 
be  Z%  acres.  On  the  28th  day  of  January, 
1905,  the  plaintiffs  moved  the  court  for  the 
entry  of  the  following  paper  as  a  consent 
decree  in  the  cause: 

"H.  W.  Herold  et  al.,  Pltffs,  versus  James 
a  Craig,  Deft  In  Chancery.  This  cause  came 
on  this  day  to  be  heard,  upon  plaintiff's  bill,  de- 
fendant's answer,  and  plaintiff's  reiHlcation 
thereto,  exhibits  filed,  former  orders  and  de- 
crees herein  entered,  and  it  is  agreed  by  a  11  the 
parties,  and  is  adjudged,  ordered  and  decreed 
by  agreement  as  aforesaid,  that  A.  J.  Horan, 
who  is  hereby  appointed  a  special  commission- 
er for  the  purpose  shall  on  some  court  day,,  for 
said  county,  sell  at  public  auction  the  real 
estate  in  the  bill  and  proceedings  mentioned 
for  cash,  to  the  highest  bidder,  at  the  front 
door  of  the  courthouse  of  said  county,  after 
first  giving  notice  of  the  time,  terms,  and 
place  of  sale  by  notice  published  one  a  week 
for  four  successive  weeks  in  the  Nicholas 
Chronicle,  a  weekly  newspaper  published  In 
said  county;  and  said  commisioner  shall  re- 
port his  proceedings  hereunder  to  court,  in 
order  to  a  further  decree.  But  before  making 
said  sale  said  commissioner  shall  execute  be- 
fore the  clerk  a  bond  with  approved  security, 
in  the  penalty  of  $3,000  and  conditioned  ac- 
cording to  law.  And  plaintiff  J.  A.  Meams 
is  directed  to  pay  to  the  parties  to  this  suit 
and  entitled  thereto  the  sum  of  $150,  and 
interest  of  rent  money  in  his  hands  accord- 
ing to  their  respective  Interests,  to  wit.  To 
James  S.  Craig  one-third,  to  H.  W.  Herold 
and  John  D.  Alderson  one-sixth  each,  to 
Allen  Rader  and  A.  Bobbitt  each  a  twelfth; 
and  reserving  a  one-sixth  his  interest  The 
undersigned,  the  parties  to  the  above-styled 
suit,  hereby  agree  that  the  circuit  court  of 
said  county  of  Nicholas,  shall  enter  the  above 
decree  at  its  next  term,  this  January  14, 
1905.  Allen  Rader,  by  John  D.  Alderson. 
A.  W.  Bobbitt,  by  Alderson  &  Horan,  His 
Attorneys.  John  D.  Alderson.  H.  W.  Herold. 
J.  A.  Meams.    James  S.  Craig." 

To  the  entry  of  this  paper  as  a  consent 
decree,  the  defendant,  Craig,  filed  his  ob- 
jections in  writing,  and  in  support  thereof 
his  affidavit,  stating  that  the  paper  asked 
to  be  entered  as  a  consent  decree  was  signed 
by  him  in  great  haste,  without  mature  delib- 
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eratlon,  and  without  opportonlty  to  consnlt 
his  attorneys.  The  plaintiffs^  in  support  of 
the  motion  to  enter  said  paper  as  a  consent 
decree,  filed  the  affldayit  of  J.  A.  Meams, 
stating  matters  tending  to  show  that  there 
was  no  great  haste  or  lack  of  matnre  delihera- 
tion  on  the  part  of  Craig  in  signing  said 
paper,  and  that  the  real  estate  mentioned 
in  the  bill  is  not  susceptible  of  convenient 
partition,  and  that  the  interests  of  those  en- 
titled thereto,  or  to  the  proceeds  thereof 
will  be  ixromoted  by  a  sale  and  distribution 
of  the  proceeds.  By  his  objections  in  writing, 
the  defendant  also  objected  to  the  Considera- 
tion of  said  paper,  and  of  the  affidavit  of 
Meams,  upon  the  merits  of  the  cause,  and 
objected  to  the  hearing  of  the  cause.  The 
decree  complained  of  recites,  among  other 
things,  that  the  cause  was  heard  upon  said 
paper  offered  as  a  consent  decree,  and  upon 
said  affidavits. 

The  paper  offered  was  not  entered  as  a 
consent  decree;  but  the  decree  which  was  en- 
tered directed  a  sale  of  the  lots  for  cash, 
substantially  in  accordance  with  the  provi- 
sions of  said  paper.  The  question  then  is: 
Was  the  decree  complained  of  Justified  by 
the  state  of  the  record  at  the  time  of  its 
entry?  Issues  were  made  between  the  plain- 
tiffs and  the  defendant  as  to  whether  or  not 
the  lots  were  susceptible  of  convenient  par- 
tition, and  as  to  whether  or  not  the  interests 
of  those  entitled  to  the  lots,  or  to  the  pro- 
ceeds thereof,  will  be  promoted  by  a  sale 
and  distribution.  It  is  settled  by  a  long  line 
of  decisions,  in  this  state  and  in  Virginia, 
tliat  the  common-law  right  of  partition  in 
kind  cannot  be  refused  because  of  the  pro- 
visions of  our  statute,  section  3,  c.  79,  Code 
1899,  unless  it  affirmatively  appears  that 
partition  cannot  be  conveniently  made,  and 
that  the  interests  of  the  parties  will  be  pro- 
moted by  a  sale  of  the  property.  Croston  v. 
Male,  56  W.  Va.  205,  49  S.  a  1&6;  Stewart 
V.  Tennant,  62  W.  Va.  659,  44  S.  E.  223; 
Roberts  v.  Coleman.  37  W.  Va.  143,  16  S.  B. 
482;  and  other  cases.  Custis  v.  Sneed,  12 
Grat  (Va.)  260;  Cox  v.  McMuUin,  14  Grat 
CVa.)  82;  Howery  v.  Helms,  20  Grat.  (Va.) 
1;  Zlrkle  v.  McCue,  26  Grat.  (Va.)  532. 
These  two  essential  facts  must  affirmatively 
appear  in  the  record,  before  a  decree  of  sale 
can  be  entered.  They  did  not  appear  by  the 
pleadings,  because  the  existence  of  these 
facts  were  put  in  issue  by  the  pleadings. 
These  facts  did  not  appear  in  any  way,  unless 
the  affidavit  of  Meams  could,  over  the  objec- 
tion of  the  defendant,  have  been  considered 
for  that  purpose,  or  unless  the  paper  offered 
afl  a  consent  decree  could  have  been  consider- 
ed and  was  sufficient  for  that  purpose. 

The  affidavit  was  ex  parte.  It  was  filed 
in  support  of  a  motion  to  enter  the  paper  of- 
fered as  a  consent  decree.  It  was  objected  to 
by  the  defendant  No  consent  to  its  consider- 
ation. In  the  determination  of  the  issues  rais- 
ed by  the  pleadings,  and  no  consent  to,  or 
waiver  of  notice  of,  its  taking  was  shown. 


The  question  here  presented  does  not  involve 
the  right  to  have  an  ex  parte  affidavit  con- 
sidered upon  a  motion  to  grant  or  dissolve 
an  injunction,  or  in  support  of  or  opposition 
to  any  interlocutory  application,  but  the 
right  to  have  this  ex  parte  affidavit  consider- 
ed by  the  court  upon  the  merits  of  the  cause, 
in  the  determination  of  the  issues  raised  by 
the  pleadings.  Our  statute,  section  35,  c. 
130,  Code  1899,  is  conclusive  as  to  this  ques- 
tion. It  provides  that  reasonable  notice  shall 
be  given  to  the  adverse  party  of  the  time  and 
place  of  taking  every  deposition.  As  said  by 
Dr.  Minor,  concerning  the  like  Virginia  stat- 
ute, it  leaves  nothing  to  inference  as  to  the 
necessity  for  notice.  4  Minor's  Insts.  844. 
See,  also,  2  Barton,  Ch.  Pr.  §  220;  1  Hogg's 
Bq.  Proceed.  8  480;  2  Cyc.  35,  note  1;  Peter- 
son V.  Ankron,  25  W.  Va.  56;  Lewis*  Ex'r 
V.  Bacon's  Legatee  (Va.)  3  Hen.  &  M.  89; 
Blincoe  v.  Berkeley,  1  Call  (Va.)  405 ;  Stubbs 
&  Burwell,  2  Hen.  &  M.  (Va.)  536.  It  Is  clear 
that  the  affidavit  could  not  properly  have 
been  considered  by  the  court  in  the  determi- 
nation of  the  issues  raised  by  the  pleadings, 
under  the  circumstances  appearing. 

It  is  contended  that  It  was  proper  for  the 
court  to  consider  the  paper  offered  as  a  con- 
sent decree  as  an  agreed  statement  of  facts, 
and  that  as  such  the  paper  was  sufficient  to 
sustain  the  decree.  It  is  also  contended  that, 
while  the  decree  entered  does  not  purport 
to  be  a  consent  decree,  it  should  be  so  treated, 
as  it  embodies  substantially  the  provisions  of 
the  paper.  We  do  not  think  that  the  paper 
could  have  been  considered  as  an  agreed 
statement  of  facts.  It  does  not  purport  to  be 
an  agreed  statement  of  facts.  Likewise,  it 
does  not  purport  to  be  an  agreement  of  com- 
promise of  the  matters  in  controversy  in  the 
cause.  But  it  purports  to  be,  and  is,  solely 
an  agreement  that  the  paper  shall  be  entered 
as  the  decree  of  the  court.  The  paper  con- 
tains no  words  relating  to  the  convenience  of 
partition,  or  to  the  promotion  of  the  interests 
of  the  parties  by  sale  and  distribution.  If 
the  paper  could  have  been  considered  as  an 
agreed  statement  of  facts.  It  is  without  sub- 
stance, and  without  facts  upon  which  to  de- 
termine the  issues.  As  the  decree  entered* 
embodies  substantially  the  provisions  of  the 
paper  offered  as  a  consent  decree,  it  may 
be  true  that  the  defendant  cannot  be  said 
to  have  been  prejudiced  by  the  decree,  if  the 
paper  should  have  been  entered  as  a  consent 
decree. 

This  brings  us  to  the  question :  Should  the 
paper  have  been  entered  as  a  consent  decree? 
This  paper  is  a  draft  of  a  consent  decree 
agreed  to  and  signed  out  of  court,  before  the 
hearing  of  the  cause,  by  the  parties.  When 
offered  by  the  plaintiffs  for  entry,  the  con- 
sent of  the  defendant  was  withdrawn,  and 
its  entry  objected  to  by  him.  A  number  of 
cases  may  be  found  holding  that  a  party  may 
withdraw  consent,  before  entry  of  a  decree,, 
for  inadvertence,  misapprehension,  or  fraud; 
but  whether  or  not  a  party  may  so  withdraw- 
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his  consent  arbitrarily  and  without  cause,  Is 
a  different  question.  The  latest  English  case 
upon  this  subject  which  has  come  under  our 
notice,  and  which  refers  to  the  previous 
English  cases,  is  Harvey  v.  Croydon  Itnlon 
Riu*al  Sanltaiy  Authority,  decided  on  appeal 
in  1884,  26  Ch.  Div.  Law.  Rep.  249.  Ck>tton, 
L.  J.,  tn  the  course  of  his  opinion  in  that  case, 
said:  "There  being,  however,  no  authority 
which  is  binding  on  us  tc  the  contrary,  we 
must  decide  according  to  what  we  think  the 
right  course,  and  it  must  be  understood  hence- 
forth to  be  the  rule  that  a  consent  given  by 
the  authority  of  the  client  cannot  be  arbi- 
trarily withdrawn."  With  this  view  Lord 
Coleridge  agreed.  Upon  the  subject  under 
discussion,  see,  also,  2  Danlers  Ch.  PI.  &  Pr. 
974;  Hoyt  v.  Jesse,  3  Ch.  Div.  177;  Davis  v. 
Davis,  13  Ch.  Div.  861 ;  Coultas  v.  Green,  43 
111.  277;  Horton  v.  Baptist  Church,  etc.,  6 
Yt  309.  In  the  English  case  first  mentioned, 
no  previous  authority  is  cited  to  sustain  the 
holding  of  the  court.  In  fact,  the  opinion 
states  that  the  holding  is  without  previous 
binding  authority,  and  that  the  rule  announc- 
ed is  to  be  the  rule  henceforth.  How  far 
the  announcement  of  the  rule  In  that  case  was 
controlled  by  the  English  system  of  equity 
procedure,  which  differs  from  our  system  In 
many  respects,  we  are  unable  to  say.  We 
are  cited  to  the  exhaustive  opinion  on  the 
subject  of  consent  decrees  delivered  by  Judge 
Qreen  for  this  court  in  the  case  of  Manlon 
V.  Fahy,  11  W.  Va.  482,  wherein  it  is  said: 
''The  entry  of  a  consent  decree  is  a  statement 
on  the  record,  not  that  theretofore  the  par- 
.  ties  agreed  to  enter  su/ch  a  decree,  but  that 
they  now  (when  the  decree  is  entered)  con- 
sent to  its  entry.  And  if  they  do  not  when  it 
is  to  be  entered,  consent  to  the  court's  enter- 
ing it,  it  cannot  be  so  entered." 

The  rule  announced  by  this  court  in  that  cas^ 
seems  to  us  to  be  sustained  by  sound  reason- 
ing. Suppose,  for  illustration,  that  a  draft  of 
a  consent  decree,  which  purports  to  have  been 
agreed  to  and  signed  by  the  parties,  is  of- 
fered for  entry,  and  one  of  the  parties  objects 
and  says  that  he  did  not  Hgree  to  or  sign  such 
draft,  or  that  if  he  did  agree  to  and  sign  It 
he  did  so  inadvertently  or  under  misappre- 
hension, or  that  his  agreement  was  procured 
by  fraud.  In  this  manner,  new  controversies, 
foreign  to  the  controversies  raised  by  the 
pleadings,  are  encountered.  These  new  con- 
troversies are  often  as  important  as  the  con- 
troversies raised  by  the  pleadings.  It  does 
not  seem  reasonable  that  the  court  may  pro- 
ceed to  try  and  determine  these  new  contro- 
versies, in  an  irregular  and  informal  way, 
without  pleadings,  and  compel  the  entry  by 
consent  of  a  decree  to  which  one  of  the  par- 
ties does  not  then  consent  The  result  of 
such  a  determination  would  practically  be  to 
compel  the  specific  performance  of  the  agree- 
ment to  enter  such  draft  as  a  consent  decree, 
without  formality  and  without  pleadings. 
The  entry  of  a  consent  decree  requires  the 
sanction  or  assent  of  the  court    Roemer  v. 


Neumann  et  al.  (a  C.)  26  Fed.  832.  Parties 
may  agree  out  of  court  as  th^  choose ;  but 
the  entry  of  a  consent  decree  requires  con- 
sent to  its  entry  by  the  parties,  and  the  sanc- 
tion or  assent  of  the  court,  at  the  time  of 
its  entry ;  and  if  one  of  the  parties  who  will 
be  materially  affected  thereby  withdraws  his 
consent  and  objects  to  its  entry  at  the  time  it 
is  offered,  it  cannot  be  entered.  This  is  the 
principle  stated  by  Judge  Green  for  this  court 
It  seems  to  us  that  it  is  the  safer  practice. 
This  view  leaves  the  parties  free  to  agree  as 
they  may  choose  without  consent  of  the  court 
and,  if  controversy  arises,  to  litigate  the 
validity  of  their  agreement  In  any  proper 
way.  We,  therefore,  hold  that  the  said 
paper  offered  as  a  consent  decree  was  not 
sufficient  to  sustain  the  decree  complained  of; 
that  the  paper  should  not  have  been  entered 
as  a  consent  decree,  under  the  circumstances 
existing  at  the  time  it  was  offered ;  and  that 
the  decree  complained  of  cannot  be  treated 
as  a  consent  decree.  What  we  have  said  does 
not  apply  to  a  consent  decree  actually  en- 
tered by  consent  of  the  parties  and  with  the 
sanction  and  assent  of  the  court  Upon  that 
subject  see  Manlon  v.  Fahy,  supra;  Doss  v. 
Tyack,  14  How.  (U.  S.)  297,  14  L.  Ed.  428.* 

It  is  unnecessary  to  discuss  any  otner 
ground  advanced  for  reversing  the  said  de- 
cree. For  the  reasons  stated,  the  decree  com- 
plained of  is  reversed,  and  the  cause  remand- 
ed for  further  proceedings.  The  proper  fur- 
ther proceedings  in  the  cause  are  indicated  by 
the  opinion  of  this  court  In  the  case  of  Stew- 
art V.  Tennant,  supra. 


(5S  W.  Vs.  334) 
COLUMBIA  FINANCE  &  TRUST  CO.  et 
al.  V.  FIERBAUGH  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  10,  1906.) 

1.  Equitt— Pleading. 

A  pleading  in  equity  is  taken  to  be  what 
it  is  in  substance,  regardless  of  its  form  or  the 
name  given  to  it  by  the  pleader. 

2.  AcnON—OOlOCENCEMENT  OF  SXTIT. 

A  suit  in  equity  Is  commenced  at  the  time 
process  to  answer  the  plaintiff's  bill  is  issued, 
although  the  bill  be  not  then  filed.  The  bill, 
when  filed,  relates  back  to  the  time  the  process 
was  issued.  . 

[Ed.   Note. — ^For  cases  in  point,  see  voL  1, 
Cent  Dig.  Action,  {§  725-734] 

3.  Taxation— Tax  Salh—Suit  to  Set  Aside 
— BuBDEN  OF  Proof. 

Where  the  validity  of  a  sale  of  land  for  de- 
linquent taxes  is  attacked  by  proper  suit  in 
equity  to  set  the  sale  aside,  before  deed  to  the 
purchaser  is  made  and  recorded,  for  material 
irregularities  and  failure  to  comply  with  ma- 
terial provisions  of  the  statutes  m  relation  to 
the  proceedings  leading  up  to  and  including  the 
sale,  and  the  existence  of  such  irregularities  and 
failures  is  put  in  issue  between  the  plaintiff  and 
such  purchaser,  a  defendant,  by  proper  pleadings 
in  the  cause,  the  burden  is  on  such  purchaser 
claiming  under  the  tax  sale  to  show  substantial 
compliance  with  all  the  material  provisions  of 
the  statutes  in  relation  to  the  proceedings  lead- 
ing up  to  and  including  the  sale. 
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4.  Sahs. 

The  rule  above  stated  is  not  changed  by 
the  fact  that  a  deed  to  rach  purchaser  is  re- 
corded pending  the  suit 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court;  Putnam  County. 

Action  by  the  Columbia  Finance  &  Trust 
Company  and  others  agalni^t  Robert  S.  Fier- 
baugb  and  others.  Decree  for  plaintiffs, 
and  defendant  S.  W.  Wi<^  appeals  Af- 
firmed. 

Gunn  &  Alexander,  for  appellant  Bow- 
yer  &  Green,  for  appellees. 

COX,  J.  The  Columbia  Finance  &  Trust 
Company,  a  corporation,  instituted  its  suit 
in  equity  in  the  circuit  court  of  Putnam 
county  against  Sarah  Flerbaugh  and  others, 
and  filed  its  bill  therein  at  July  rules,  1899, 
for  the  purpose  of  foreclosing  a  mortgage 
lien  against  a  certain  tract  of  land  in  said 
county,  then  owned  by  Sarah  Flerbaugh, 
which  lien  the  trust  company  claimed  as  as- 
signee of  the  Columbia  Building,  Loan  & 
Savings  Association,  also  a  corporation.  The 
bill  filed  set  up  a  trust  lien  against  the  land 
in  favor  of  the  administrator  of  Wm.  Col- 
lins, deceased,  and  made  such  administrator 
and  the  trustee  in  the  deed  of  trust  parties 
defendant  Such  proceedings  were  had  in  the 
suit  that  on  the  29th  day  of  July,  1901,  a  de- 
cree for  the  sale  of  the  land  was  entered  to 
satisfy  said  liens.  In  December,  1899,  the 
land  was  sold  by  the  sheriff  of  Putnam  coun- 
ty for  taxes  assessed  and  returned  delinquent 
for  the  year  1898  in  the  name  of  Sarah  Fler- 
baugh. B.  W.  Wick  became  the  purchaser 
at  the  tax  sale  for  $12.12.  Afterwards,  on 
the  3d  day  of  August,  1901,  the  trust  com- 
pany caused  process  to  be  Issued  against  the 
parties  defendant  to  the  original  bill  and  B. 
W.  Wick,  the  purchaser  at  the  tax  sale,  to 
answer  an  amended  and  supplemental  bill 
to  be  died  by  the  trust  company.  This  bill 
was  filed  at  December  rules,  1901.  It  alleged 
the  ownership  of  the  land  sold  for  taxes  to  be 
in  Sarah  Flerbaugh,  and  exhibited  her  title 
papers.  It  also  alleged  various  irregularities 
and  failures  to  comply  with  material  provi- 
sions of  the  statutes  in  relation  to  the  pro- 
ceedings whereby  the  land  was  sold  for  taxes, 
and  in  relation  to  the  sale  and  other  proper 
matters,  and  asked  to  set  aside  the  tax  sale 
and  deed  made  .pursuant  thereto.  Wick,  the 
purchaser  at  the  tax  sale,  demurred  to  and 
answered  this  bill.  Upon  the  hearing  the  cir- 
cuit court  entered  a  decree  setting  aside  the 
tax  sale  and  the  deed  made  pursuant  thereto, 
and  carrying  Into  effect  the  former  decree  of 
sale  to  satisfy  the  liens  against  the  land. 
Wick  appeals. 

The  principal  controversy  In  this  cause  is 
whether  or  not  the  curative  provision  of  our 
statute  (section  25,  c.  31,  Code  1899)  applies 
to  the  irregularities  and  failures  alleged  in 
the  bill,  under  the  circumstances  here  pre- 
sented.   The  solution  of  this  controversy  de- 


pends upon  the  time'wh^i  the  deed  to  the 
tax  purchaser  was  admitted  to  record.  The 
date  of  the  admission  of  this  deed  to  record 
is  also  controverted.  The  certificate  of  the 
clerk  of  the  county  court  of  Putnam  county 
of  the  admission  of  this  deed  to  record  is  dated 
the  5th  day  of  August,  1901,  and  certifies 
that  the  deed,  together  with  the  sheriff's  re- 
ceipt, acknowledgment,  etc.,  was  on  that 
day  presented  and  admitted  to  record.  By 
an  amended  answer  appellant  alleged  that 
the  deed  was  executed  and  delivered  to  him 
on  the  29th  of  January,  1901,  and  was  on  that 
day  delivered  to  said  clerk  for  record,  and 
that  the  clerk  incorrectly  and  by  mistake  cer- 
tified on  the  deed  that  it  was  presented  and 
recorded  on  the  5th  of  August,  1901.  To 
this  amended  answer,  and  to  the  original  an- 
swer, there  were  general  replications. 

The  evidence  upon  the  issue  made  as  to  the 
date  when  the  deed  was  admitted  to  record 
is  conflicting.  The  certificate  made  by  the 
clerk,  under  the  sanctity  of  his  official  oath, 
says  that  the  deed  was  admitted  to  record  on 
the  6th  of  August,  1901.  Appellant  Wick 
testified  that  the  deed  was  executed,  stamped, 
and  directed  to  be  recorded  on  the  29th  day 
of  January,  1901,  and  that  the  stamps  there- 
on were  canceled  on  that  day.  The  evidence 
of  the  notary  who  took  the  acknowledgment 
to  the  deed  on  the  20th  of  January,  1901, 
was  taken  on  behalf  of  the  appellant  He 
testified  that  he  took  the  acknowledgment 
He  was  not  asked,  and  he  did  not  say,  wheth- 
er the  stamps  were  placed  on  the  deed  and 
canceled  at  the  time  he  took  the  acknowledg- 
ment or  not  The  evidence  of  the  clerk  of 
the  county  court,  who  made  the  certificate  of 
the  admission  of  this  deed  to  record,  was  taken 
on  behalf  of  the  appellant.  So  far  as  his  evi- 
dence in  any  way  tends  to  contradict  his 
official  certificate, '  it  must  be  looked  upon 
with  suspicion.  This  witness  testified  that 
he  could  not  remember  when  the  stamps  were 
placed  on  the  deed.  His  attention  was  called 
to  the  date  of  his  certificate,  and  he  further 
testified  that  "the  deed  had  been  executed  and 
acknowledged  and  stamped  before  the  date 
of  the  certificate  of  record,  and  I  had  re- 
ceived instructions  from  Mr.  Wick  to  place 
it  to  record,  and  it  was  continually  in  the 
office  from  the  time  of  execution  until  I 
delivered  it  to  Mr.  Wick,  some  time  after 
recording."  He  did  not  say  whether  the 
deed  was  ready  for  record  one  minute,  one 
hour,  one  month,  or  longer,  before  the  date 
of  the  certificate.  He  also  testified  that  this 
deed  was  kept  with  the  other  unrecorded 
deeds  in  his  office,  meaning  by  other  "un- 
recorded deeds"  those  which  had  been  admit- 
ted to  record,  but  not  yet  transcribed  on  the 
deed  book.  He  did  not  say  that  he  made 
any  mistake  or  error  in  the  date  of  the  cer- 
tificate. We  do  not  consider  that  the  evi- 
dence adduced  from  this  witness  in  any  man- 
ner contradicted  his  official  certificate.  A 
number  of  witnesses  testified  that  they  went 
to  the  clerk's  office  on  different  occasions  be- 
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tween  tbe  29th  of  January,  1901,  and  tbe  5th 
of  August,  1901,  and  searched  for  this  deed, 
although  some  of  them  did  not  disclose  to  the 
clerk  the*  fact  that  the  object  of  their  reach 
was  this  deed.  Some  of  these  witnesses  tes- 
tified that  they  asked  the  clerk  for  the  unre- 
corded deeds  in  his  office;  that  the  unrecord- 
ed deeds  were  delivered  to  them  by  the  clerk; 
that  these  unrecorded  deeds  were  examined 
by  them;  and  that  the  deed  to  Wick  was  not 
found  among  these  unrecorded  deeds.  Some 
^f  these  witnesses  testified  that  the  clerk  was 
asked  for  this  particular  deed,  and  that  he 
said  "there  was  none."  It  Is  true  there  is 
a  conflict  between  the  evidence  of  the  clerk 
and  one  of  these  witnesses  as  to  whether  or 
not  this  deed  was  shown  to  him. 

The  decree  of  the  lower  court  In  effect  de- 
feated the  contention  of  the  appellant  as  to 
the  date  of  the  admission  of  this  deed  to  rec- 
ord. Under  all  the  facts  and  circumstances 
appearing  in  this  record,  and  under  the  rule 
of  law  applicable,  we  cannot  say  that  the 
lower  court  erred  In  its  determination  of  this 
question  of  fact  This  being  true,  It  is  un- 
necessary for  us  to  discuss  or  decide  whether 
or  not  the  clerk's  certificate  may  be  impeach- 
ed, in  a  collateral  proceeding  in  equity,  for 
mere  error  in  date  of  admission  to  record, 
because  the  facts  presented  do  not  call  for 
such  adjudication.  CJonslderlng  the  5th  day 
of  August,  1901,  as. the  date  of  the  admission 
of  this  deed  to  record,  the  process  to  answer 
the  amended  and  supplemental  bill  was  is- 
sued two  days  previous.  The  amended  and 
supplemental  bill  was  in  effect  a  new  suit, 
in  so  far  as  its  purpose  was  to  litigate  the 
validity  of  the  tax  sale  and  deed.  A  plead- 
ing in  equity  is  taken  for  what  it  is  in  sub- 
stance, regardless  of  its  form  or  the  name 
given  to  It  by  the  pleader.  Sturm  v.  Flem- 
ing, 22  W.  Va.  404 ;  Mayo  v.  Murchie,  3  Munf . 
(Va.)  384;  Kendrlck  v.  Whitney,  28  Grat 
(Va.)  646;  Hill  v.  Bowyer,  18  Grat  (Va.)  364; 
Laidley  v.  Merrifield,  7  Leigh  (Va.)  346 ;  Met- 
terfs  Adm'r  v.  Hagan,  18  Grat  (Va.)  231; 
Sands  v.  Lynham,  27  Grat  (Va.)  291,  21  Am. 
Rep.  348.  The  amended  and  supplemental 
bill  was  not  actually  filed  until  after  the  tax 
deed  had  been  recorded ;  but,  when  filed,  the 
bill  related  back  to  the  time  the  process  to 
answer  it  was  issued.  The  Issuance  of  pro- 
cess to  answer  the  plaintiff's  bill  Is  the  com- 
mencement of  a  suit  in  equity.  Gelser  Mfg. 
Ca  V.  Chewning,  52  W.  Va.  523,  44  S.  B.  193 ; 
U.  S.  Blow  Pipe  CJo.  v.  Spencer,  46  W.  Va. 
590,  33  S.  E.  342. 

This  bill,  in  addition  to  alleging  the  owner- 
ship of  the  land  to  be  in  Sarah  Fierbaugh, 
and  the  Irregularities  and  failures  to  comply 
with  the  provisions  of  the  statutes,  made  the 
following  allegation:  "That  before  the  insti- 
tution of  these  proceedings  to  attack  said 
sale  and  to  have  same  declared  null,  and  be- 
fore the  issuance  of  the  process  on  this  amend- 
ed bill,  the  plaintiff  caused  to  be  tendered 
to  said  B.  W.  Wick  the  purchase  money  paid 


by  him  at  said  pretended  sale  and  pnrchasa 
for  said  tract  of  land ;  said  plaintiff  havinc 
a  right  to  charge  it  with  the  payment  of  its 
debt,  together  with  interest  allowed  by  law, 
and  any  farther  taxes  he  may  have  paid  on 
the  same,  which  tender  and  money  he  refused 
and  refused  to  abandon  his  claim  as  pur- 
chaser of  said  land,  or  to  allow  the  same  to 
be  released  from  said  pretended  sale,  or  to 
be  redeemed  in  any  way  therefrom.  Said 
offer  or  tender  has  been  kept  good,  and  plain- 
tiff now  makes  the  same  offer."  This  allega- 
tion was  not  denied,  but  admitted,  by  the 
answer  of  appellant  The  bill  also  alleged 
the  admission  of  the  tax  deed  to  record  after 
process  was  issued  to  answer  the  amended 
and  supplemental  bill  and  other  proper  mat 
ters.  The  answer  of  appellant  denied  the  ex- 
istence of  the  irregularities  and  failures  to 
comply  with  the  provisions  of  the  statutes  In 
relation  to  the  proceedings  leading  up  to  and 
Including  the  sale,  to  which  answer  the  plain- 
tiff replied  generally.  Under  this  state  of 
the  pleadings  the  burden  was  on  the  appel- 
lant, claiming  under  this  tax  sale,  to  show 
substantial  compliance  with  all  the  material 
provisions  of  the  statutes  in  relation  to  the 
proceedings  leading  up  to  and  including  the 
tax  sale.  2  Cooley  on  Taxation,  914-916; 
Black  on  Tax  Tit  (2d  Ed.)  443;  Blackwell 
on  Tax  Tit  {  1125;  Nalle's  Representatives 
V.  Fenwick,  4  Rand.  (Va.)  585;  Allen  v.  Smith, 
I  Leigh  (Va.)  231;  Chapman  v.  Bennett,  2 
Leigh  (Va.)  329;  Yancey  v.  Hopkins,  1  Munf. 
(Va.)  419;  Christy  v.  Minor,  4  Munf.  (Va.) 
431;  Jesse  v.  Preson,  5  Grat  (Va.)  120; 
Flanagan  v.  Grlmmet,  10  Grat  (Va.)  425; 
Dequasie  v.  Harris,  16  W.  Va.  345;  Stead's 
Ex'r  V.  Course,  4  Cranch  (U.  S.)  403,  2  L. 
Ed.  660;  Parker  v.  Rule's  Lessee,  9  Cranch 
(U.  S.)  64,  3  L.  Ed.  658;  Williams  v.  Pey- 
ton's Lessee,  4  Wheat  (D.  S.)  77,  4  L.  Ed. 
518;  Ronkendorff  v.  Taylor's  Lessee,  4  Pet 
(0.  S.)  349,  7  L.  Ed.  882;  Early  v.  Homans, 
16  How.  (U.  S.)  610,  14  L.  Ed.  1079.  The 
fact  that  the  tax  deed  was  recorded  after  the 
process  was  issued  does  not  change  the  rule 
as  to  the  burden  of  proof.  The  rights  of 
the  parties  must  be  determined  as  of  the 
commencement  of  the  suit  This  being  an  at- 
tack upon  the  tax  sale  before  deed  recorded, 
the  curative  provision  of  the  statute  (section 
25,  c.  31,  Code  1899)  cannot  apply  to  the  pro- 
ceedings leading  up  to  and  including  the  tax 
sale.  Boggess  v.  Scott.  48  W.  Va.  316.  37  S. 
E.  661;  Hays  v.  Heatherly,  36  W.  Va.  613, 
15  S.  B.  223 ;  Jackson  v.  Kittle,  34  W.  Va.  207, 
12S.  E.484. 

The  irregularities  and  failures  alleged  in 
the  amended  and  supplemental  bill  are  suffi- 
cient at  common  law  to  set  aside  the  tax  sale. 
The  mention  of  a  few  of  such  irregularities 
and  failures  will  serve  to  illustrate.  The  bill 
alleged  that  the  sheriff  did  not,  within  10 
days  after  receiving  from  the  auditor  the  list 
of  lands  to  be  sold  by  him  for  delinquent 
taxes  for  the  year  1898,  make  out  and  cause 
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to  be  published  an  abstract  of  siich  list,  in 
some  weekly  newspaper  published  in  said 
county,  once  a  week  for  four  successive  weeka 
prior  to  the  date  of  sale,  that  the  sheriff  did 
not  at  such  sale  sell  the  said  lands  at  the 
front  door  of  the  courthouse  of  said  county, 
and  that  no  copy  of  the  delinquent  list  for 
the  year  1888,  including  said  tract  of  land, 
was  posted  at  the  front  door  of  the  court- 
bouse  at  least  two  weeks  before  the  session 
of  the  county  court  at  which  the  sheriff  pre- 
sented his  delinquent  list  for  the  taxes  of 
1898.  These  irregularities  and  failures  are 
fatal  to  the  tax  sale  before  deed  recorded. 
Notwithstanding  the  bill  pointed  out  these 
material  irregularities  and  failures,  the  ap- 
pellant contented  himself  with  the  simple  de- 
nial of  their  existence  and  of  their  material- 
ity, when  he  carried  the  burden  of  showing  a 
substantial  compliance  with  all  the  material 
provisions  of  the  statutes  in  relation  to  the  pro- 
ceedings leading  up  to  and  including  the  sale. 
The  appellant  offered  no  evidence  to  show 
compliance  with  the  provisions  of  the  stat- 
utes. We  must  hold,  therefore,  that  he  has 
failed  to  make  out  a  defense  to  the  plaintiff*s 
amended  and  supplemental  bill. 

We  have  not  discussed  the  demurrer  to  the 
amended  and  supplemental  bill  separately, 
because  it  seems  entirely  sufficient  in  law,  if 
treated  as  a  bill  attacking  the  tax  sale  be- 
fore deed  recorded. 

For  the  reasons  stated,  the  decree  of  the 
circuit  court  is  affirmed. 
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O'NBIL  V.  TAYLOR  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  10.  1906.) 

1.  ReTEBENCB— RePOBT    of    OOIOCISSIONEB.  ' 

A  commissioner  may  authorize  any  person 
to  write  his  report  at  his  dictation  and  under 
his  supervision.  It  is  not  essential  that  it  should 
be  in  his  own  handwriting. 

[Ed.  Note. — For  coses  in  point,  see  vol.  42, 
Gent.  Dig.  Reference,  §  119.] 

2.  Mechanics'  LiBNB—AccotrNT  Fiucn— Suf- 
ficiency. 

In  a  contract  directly  with  the  owner  our 
statute  does  not  require  of  the  contractor  an 
itemized  account  of  work  done  and  material  fur- 
nished to  enable  him  to  procure  his  mechanic's 
lien,  but  he  is  required  to  file  "a  Just  and  true 
account  of  the  amount  due  him  after  allowing 
all  credits,  together  with  a  description  of  the 

Eroperty  intended  to  be  covered  by  the  lien  snf- 
ciently  accurate  for  identification,  with  the 
name  of  the  owner  or  owners  of  the  property, 
if  known." 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Gent.  Dig.  Mechanics'  Liens,  §§  214,  253,  254, 
256-259.] 

8.  Same. 

A  genera]  statement  of  the  demand  of  such 
contractor  showing  its  nature  and  character, 
and  the  amount  due  or  owing  thereon  after  al- 
lowing all  credits,  is  a  compliance  with  the  stat- 
ute. 

[Ed.  Note.— For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Mechanics'  Liens,  {{  253,  254,  256- 
259.] 


4.  Same— Filing  Lixn. 

When  repairs.  Improvements,  and  additions 
are  made  to  a  building  under  contract  directly 
with  the  owner,  and  the  work  prosecuted  to  com- 
pletion, dates  when  the  several  items  of  work 
were  done  and  materials  furnished  are  not  ma- 
terial, except  that  it  must  appear  that  the  last 
work  done  and  the  last  material  furnished  neces- 
sary to  the  completion  of  the  work  was  done 
and  furnished  within  60  days  before  the  filing 
and  recording  of  the  mechanic's  lien. 

[EM.  Note. — For  cases  in  point  see  vol.  84, 
Gent  Dig.  Mechanics'  Liens,  §§  246-252.] 

5.  Same— Time  of  Doing  Wobk  and  Fub- 
NiSHiNO  Material. 

When  a  contractor  undertakes  with  the  owner 
to  make  such  repairs,  improvements,  and  additions, 
without  a  contract  price  as  to  the  whole  work,  but 
in  the  course  of  the  work  it  is  agreed  that  a 
certain  sum  shall  be  paid  for  a  particular  part 
of  the  work  which  is  done  along  with  the  rest 
of  the  work,  such  sum  may  constitute  one  item 
in  the  general  account  and  form  a  part  of  the 
mechanic's  lien,  although  the  work  and  ma- 
terial represented  by  said  sum  may  have  been 
done  and  furnished  more  than  60  days  prior 
to  the  filing  of  the  lien. 

6.  Same— Appubttenances  to  Building. 

Under  such  general  contract  with  the  owner 
for  such  work  and  repairs,  where  walks  and 
fences  on  the  premises  are  constructed  as  ap- 
purtenant to  such  building  and  at  the  same 
time,  the  contractor  is  entitled  under  our  statute 
to  include  the  same  in  his  mechanic's  lien. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Gent  Dig.  Mechanics'  Liens,  S  3a] 

7.  Same— Pbopebty  Subject. 

And  so  the  price  of  a  coalhouse  and  sample 
room  constructed  on  the  premises  under  such 
contract,  appurtenant  to  and  to  be  used  with 
such  building,  used  as  a  hotel,  is  proper  to  be 
included  in  such  mechanic's  lien. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Gent  Dig.  Mechanics'  Liens,  §  38.] 

8.  Same. 

A  mechanic's  lien  may  include  an  item  for  a 
drain  pipe  from  the  cellar  of  a  house  into  a 
sewer  m  the  street  Such  drain  pipe  is  a  part 
of  the  house. 

[Ed.  Note. — For  cases  in  point  see  vol.  84, 
Gefit  Dig.  Mechanics'  Liens,  §  38.] 

9.  Same— Enfobcement— GouNSEL  Fees. 

In  a  suit  to  enforce  mechanic's  liens,  it  is 
error  to  decree  as  port  of  plaintifTs  costs  "the 
sum  of  $300,  counsel  fees  hereby  allowed  coun- 
sel for  plaintiff  for  conducting  this  suit" 

[Ed.  Note. — For  cases  in  point  see  vol.  84, 
Gent  Dig.  Mechanics'  Liens,  §  653.] 

10.  LiEN&— Actions— Sale. 

In  a  suit  to  sell  real  estate  to  satisfy  me- 
chanic's liens  and  judgment  liens,  and  also  a 
subsequent  trust  lien,  which  covers  a  part  only 
of  the  real  estate  so  to  be  sold,  it  is  error  to 
decree  the  sale  of  the  property  as  a  whole. 

(Syllabus  by  the  Gourt) 

Appeal  from  Circuit  Court,  Mingo  County. 

Bill  by  J.  H.  O'Nlel  against  Charles  B. 
Taylor  and  others.  Decree  for  complainant, 
and  defendant  Chas.  B.  Taylor  appeals.  Af- 
firmed in  part  and  reversed  in  part,  and 
remanded. 

Holt  &  Duncan,  for  appellant  C.  H.  Jones, 
for  appellees. 


McWHORTER,  P.  J.  H.  O'Nlel  filed  his 
bill  In  equity  in  the  circuit  court  of  Mingo 
county  against  Chas.  B.  Taylor,  W.  B.  Cox, 
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Bank  of  Williamson,  and  others  to  enforce 
his  mechanic's  lien  against  lots  1,2,3,4,  and 
5,  in  block  No.  17,  in  the  town  of  WiUiam- 
Bon,  the  property  of  defendant  Taylor,  upon 
which  was  located  an  hotel  building,  and  its 
appurtenances  known  as  the  "Hotel  Moose," 
which  mechanic's  lien  was  duly  recorded  on 
the  31st  day  of  January,  1903,  claiming  a 
balance  then  due  of  $1^259^5  after  allowing 
all  credits  to  which  the  defendant  was  en- 
titled. The  defendant  W.  B.  Cos  also  filed 
and  recorded  a  mechanic's  lien  upon  the  same 
property,  claiming  a  balance  due  him  of 
$1,544.57  .for  work  and  labor  and  material 
furnished,  including  heating  apparatus  for 
said  hotel,  the  contract  for  which  heating 
apparatus  amounted  to  $475,  also  the  defend- 
ant Georgia  Lumber  Company  filed  its  lien 
for  material  furnished  in  the  construction 
and  repair  of  the  said  hotel  property,  claim- 
ing a  balance  of  $1,273.24.  The  plaintiff  in 
his  bill  set  up  his  own  lien«  as  well  as  alleg- 
ing the  other  mechanics'  liens  and  several 
Judgments  against  the  said  C.  B.  Taylor, 
which  were  liens  upon  the  said  property,  as 
well  as  a  vendor's  lien  in  favor  of  W.  J. 
Williamson,  who  conveyed  the  said  property 
to  plaintiff  for  $3,500  and  interest,  which 
was  a  lien  on  lots  Nos.  1,  2,  3,  and  5,  and  the 
undivided  half  of  lot  No.  4,  in  said  block  No. 
17.  A  decree  of  reference  was  made  in  said 
suit  on  the  15th  day  of  May,  1903,  to  a 
commissioner  of  the  said  court  to  ascertain 
the  liens  upon  the  said  lots  1,  2,  3,  4,  and  6, 
the  holders  of  such  liens  and  the  amount  and 
priorities  thereof,  the  title  of  said  defendant 
Chas.  B.  Taylor  to  said  real  estate,  and 
whether  or  not  the  rents,  issues,  and  profits 
of  said  estate  for  a  period  of  five  years  there- 
of would  pay  off  and  discharge  the  said  liens 
against  it  Chas.  B.  Taylor  filed  his  answer, 
denying  the  validity  of  the  liens  of  the  said 
plaintiff  and  of  W.  B.  Cos  and  the  said 
Georgia  Lumber  Company,  and  denying  es- 
pecially that,  if  liens  at  all,  they  covered  lots 
1  and  2  of  said  real  estate.  Defendants  Cox 
and  the  Georgia  Lumber  Company  filed  their 
answers,  setting  up  their  respective  Hens. 
On  the  15th  of  September,  1903,  the  commis- 
sioner filed  his  report  showing  the  various 
liens  upon  the  said  property:  First,  the 
vendor's  lien;  second,  the  several  mechanics' 
liens,  including  interest,  that  of  plaintiff  at 
$1,110.18  and  W.  B.  Cox  $1,413.44  and  the 
Georgia  Lumber  Company  $992.26,  which 
three  liens  were  reported  as  the  second  lien 
upon  lots  Nos.  1,  2,  3,  and  5,  and  the  one  half 
of  lot  No.  4,  and  the  first  lien  upon  the  other 
half  of  lot  Na  4,  and,  besides  the  Judgment 
liens  reported  with  their  priorities,  he  re- 
ported as  the  ninth  lien  by  virtue  of  a  deed 
of  trust  In  favor  of  C.  H.  Jones,  trustee,  to 
secure  the  payment  of' $4,000  due  by  note 
dated  July  31,  1903,  four  months  after  date 
to  the  Bank  of  Williamson,  which  was  the 
ninth  lien  on  lots  8,  4,  and  5,  of  block  17. 
The  Georgia  Lumber  Compnny  excepted  to 
the   report   because  it  did   not  report  the 


amount  properly  due  on  its  mechanic's  lien, 
to  wit,  the  sum  of  $1,330JS8.  The  defendant 
Chas.  B.  Taylor  filed  in  open  court  various 
exceptions  to  the  said  report  The  deposi- 
tions taken  upon  which  the  commissioner's 
report  is  based  are  filed  in  the  record. 

The  cause  came  on  to  be  heard  on  the 
24th  day  of  January,  1904,  and  the  court 
sustained  plaintiff's  exceptions  Nos.  3,  4,  5, 
and  10,  affecting  the  lien  of  the  plaintiff  and 
eliminating  therefrom  the  item  of  $10  for 
unloading  dry  lumber,  of  $7  for  unloading 
framing,  $6  for  hauling  lumber,  and  $3.95 
for  payment  of  freight  on  material,  and  sus- 
tained the  exception  No.  4  touching  the  lien 
of  W.  B.  Cox  and  eliminating  thereftom  the 
item  of  $100  for  right  of  sewer  on  four  lots 
and  sustained  exceptions  to  the  report  allow- 
ing several  Judgments,  one  in  favor  of  Em- 
mons Hawkins  Hardware  Company  as  the 
fourth  lien,  the  Judgment  in  favor  of  Valen- 
tine Newcomb  &  Carder  as  part  of  the  fifth 
lien,  the  Judgment  In  favor  of  W.  H.  H.  Hols- 
wade  as  one  of  the  fifth  lien,  and  the  Judg- 
ment in  favor  of  G.  A  Northcott  &  Co., 
counsel  for  said  lienors,  stating  in  court  that 
said  Judgment  liens  had  been  paid  off  and 
discharged,  and  sustained  the  exertion  of 
the  Georgia  Liunber  Company  to  the  said 
report  and  overruled  all  other  exceptions, 
and  confirmed  the  commissioner's  report  in 
all  other  things  and  decreed  the  liens  upon 
the  property  as  mentioned  in  said  report  as 
corrected,  and  decreed  that  said  several  llois . 
be  paid  by  the  said  Taylor,  with  interest  on 
the  same,  respectively,  from  the  6th  of  Sep- 
tember, 1903,  until  paid,  and  the  costs  of 
this  suit  decreed  to  be  paid  to  the  plaintiff, 
including  the  sum  of  $300  for  counsel  fees, 
to  be  taxed  as  part  of  the  costs.  "It  is  fur- 
ther adjudged,  ordered,  and  decreed  that 
the  said  defendant  C.  B.  Taylor  do  within 
30  days  from  the  rising  of  this  court  pay 
unto  the  said  W.  J.  Williamson,  J.  H.  O'Niel, 
W.  B.  Cox,  the  Georgia  Lumber  Company,  a 
corporation,  the  Bank  of  Williamson,  a  cor- 
poration, and  the  Keystone  Hardwood  Lum- 
ber Company,  their  said  lien  debts  and  Judg- 
ments, respectively,  as  hereinbefore  ascer- 
tained and  adjudicated,  with  interest  thereon 
at  such  respective  dates  herein  named  until 
paia,  and  the  costs  of  this  suit,  including  the 
said  sum  of  $300,  counsel  fees  allowed  counsel 
for  plaintiff  for  conducting  tills  suit;  and 
iiv  default  of  such  payment  it  is  further  ad- 
Judged,  ordered,  and  decreed  that  the  said 
property,  to  wit,  lots  Nos.  1,  2,  3,  4,  and  5,  In 
block  No.  17,  in  the  said  town  of  Williamson, 
Mingo  county,  West  Virginia,  together  with 
the  buildings  thereupon  situate,  or  so  much 
thereof  as  may  be  necessary  to  pay  off  and 
discharge  all  of  the  lien  debts  and  Judgments 
according  to  their  respective  priorities,  as 
hereinbefore  ascertained  and  adjudicated, 
and  the  costs  of  this  suit,  be  sold  at  public 
auction  to  the  highest  bidder  at  the  front 
door  of  the  courthouse  of  said  county,  on  the 
following  terms,  to  wit:    One-third  of  such 
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purchase  money  to  be  paid  cash  in  hand  on 
the  day  of  sale,  and  the  residae  upon  a  credit 
of  one  and  two  years,  the  commissioners 
bereafter  appointed  to  take  from  the  pur- 
chaser interest-bearing  notes  with  good  se- 
curity for  the  deferred  payments."  And  ap- 
pointed commissioners  to  make  sale  accord- 
ingly. From  this  decree  the  defendant  Ghas. 
B.  Taylor  appealed,  and  made  eight  assign- 
ments of  error : 

First,  that  the  court  erred  in  overruling  the 
five  exceptions  to  Commissioner  Hatfield's 
report  as  a  whole,  which  exceptions  are: 
••First.  That  no  notice  was  given  to  the  at- 
lorney  for  defendant  of  the  completion  of 
Bald  report  by  said  commissioner.  Second. 
Said  report  was  not  retained  in  said  com- 
missioner's office  for  exceptions  thereto  by 
said  commissioner.  Third.  That  said  report 
Is  indefinite  as  to  what  credits  were  allowed 
the  claimants  of  the  several  mechanic's  liens, 
and  no  statement  made  to  show  what  was  al- 
lowed and  what  disallowed.  Fourth.  Said 
report  was  made  by  the  commissioner  without 
any  examination  of  the  evidence,  reported  by 
the  stenographer,  a  portion  of  said  evidence 
having  been  taken  in  the  absence  of  the  com- 
missioner. Fifth.  That  said  report  was  pre- 
pared and  typewritten  by  counsel  of  one  of 
the  defendants,  W.  B.  Cox,  who  was  attempt- 
ing to  set  up  a  mechanic's  lien  against  this 
defendant,  exceptor."  As  to  the  first,  that 
no  notice  was  given  to  the  attorney  for  de- 
fendant of  the  completion  of  the  said  report 
by  the  said  commissioner,  and  the  second, 
that  the  report  was  not  retained  10  days  in 
bis  ofiice,  the  commissioner's  report  shows 
and  closes  with  the  statement  "that  the  at- 
torneys representing  the  various  parties  to 
this  case  waived  the  retention  of  this  report 
for  the  usual  period  of  10  days  for  excep- 
tions thereto,  and  agreed  that  the  same  might 
be  filed  when  completed."  This  dearly  im- 
plies that  it  was  the  intention  of  the  parties 
that  it  should  be  filed  without  notice  of  its 
completion,  for  the  only  object  of  retaining  the 
report  in  the  office  of  the  commissioner  for 
10  days  is  to  enable  the  parties  in  interest 
to  make  such  exceptions  as  they  desire, 
and  the  commissioner  to  "submit  such  re- 
marks upon  exceptions  as  he  may  deem  per- 
tinent/' besides,  the  parties  filed  their  ex- 
ceptions in  court  after  the  filing  of  said  re- 
port, the  cause  not  being  heard  until  January 
22,  190i,  when  it  was  heard  as  well  upon  the 
exceptions  as  upon  the  report  As  to  the 
third  exception  in  this  group  of  exceptions, 
it  will  be  treated  with  exception  14,  going  to 
the  claim  of  plaintiff  O'Niel.  As  to  the 
fourth  exception  mentioned,  if  the  evidence 
was  taken  by  the  commissioner  and  in  his 
presence,  it  was  not  necessary  that  he  should 
read  and  examine  the  evidence  after  it  was 
written  out  in  longhand  by  the  stenographer, 
if  the  commissioner  properly  digested  the 
evidence  as  it  was  given,  which  he  did  if  he 
was  attending  to  his  duties  properly,  as  he 
was  presumed  to  do.    It  is  said,  however,  that 


a  portion  of  the  evidence  was  taken  In  the 
absence  of  the  commissioner.  The  only  evi- 
dence of  this  fact  Is  the  affidavit  of  H.  K. 
Shumate,  who  says  that  he  was  present  dur- 
ing the  taking  of  nearly  all  the  depositions 
filed  with  the  commissioner's  report,  "that 
during  the  taking  of  said  depositions  said 
commissioner  was  frequently  engaged  in  at- 
tending to  business  in  the  office  of  the  clerk 
of  said  court,  being  a  deputy  therein,  and 
was  at  different  times  absent  from  the  room 
where  taken  while  same  was  being  taken 
by  the  stenographer."  He  does  not  say  that 
the  commissioner  was  out  of  the  hearing  of 
the  witness  being  examined.  For  all  that 
appears  in  the  affidavit,  the  commissioner 
might  have  been  in  an  adjoining  room  with 
the  door  open,  and  while  attending  to  some- 
thing else  might  have  heard  and  understood 
everything  that  the  witness  was  saying.  The 
presumption  is  that  the  commissioner  was 
giving  attention  to  his  official  duties  as  com- 
missioner, and  there  is  not  sufficient  evi- 
dence of  his  absence  and  inattention  to  over- 
come such  presumption.  The  fifth  exception : 
**That  said  report  was  prepared  and  type- 
written by  counsel  of  one  of  the  defendants, 
W.  B.  Cox,  who  was  attempting  to  set  up  a 
mechanic's  lien  against  this  defendant,  ex- 
ceptor." In  support  of  the  fourth  and  fifth 
exceptions,  the  exceptor  filed  the  affidavit^  of 
Bert  Shumate,  the  stenographer  who  took 
down  the  evidence,  and  states  that  he  did 
not  deliver  to  the  commissioner  the  evidence 
transcribed  until  September  15,  1903,  after 
the  commissioner  had  Informed  him  that  he 
had  completed  his  report,  "except  that  part 
of  the  evidence  relating  to  the  lien  of  plain- 
tiff, which  was  delivered  to  the  commissioner 
before  the  remainder."  That  part  of  the  af- 
fidavit which  is  supposed  to  be  the  founda- 
tion of  the  fifth  exception  is:  "The  affiant 
would  further  state  that  he  was  informed  by 
D.  W.  Brown,  one  of  the  attorneys  for  the 
plaintiff,  that  B.  B.  Campbell,  of  counsel  for 
the  defendant  W.  B.  Cox,  wrote  the  report 
for  said  commissioner."  This  is  a  mere  sec- 
ond-hand statement  as  to  what  he  had  been 
told  had  been  done.  The  commissioner  would 
be  entitled  to  constitute  any  one  his  amanu- 
ensis to  write  his  report  at  his  dictation.  It 
is  not  shown  that  he  had  employed  or  au- 
thorized the  said  Campbell  to  prepare  his  re- 
port for  him.  It  is  not  stated  in  the  affidavit, 
as  it  is  in  the  exception,  "that  said  report  was 
prepared  and  typewritten  by  counsel  of  one 
of  the  defendants,"  but  merely  that  he  "wrote 
thp  report"  for  said  commissioner.  A  decree 
entered  by  the  circuit  court  is  a  decree  of  the 
court,  and  yet  it  is  the  common  practice  for 
the  attorney  representing  the  party  in  whose 
favor  the  decree  is  rendered  to  prepare  and 
submit  the  decree  to  the  court  which,  if  found 
correct,  is  entered  by  the  court  as  its  decree. 
Likewise  the  commissioner  in  making  bis 
report  makes  his  calculations  and  arrives 
at  his  conclusions,  and  may  authorize  any 
one  to  write  out  the  same  under  his  direction 
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and  sapervlsion.  It  is  not  essential  tbat  he 
should  write  out  his  report  In  his  own  hand- 
writing. 

The  next  exception  is:  "First  That  said 
pretended  Hen  is  defective  and  invalid,  for 
the  following  reasons:  (1)  That  said  pre- 
tended account  Is  not  Itemized  as  the  law  pro- 
vides, especially  as  to  the  item  of  $875  for 
erecting  and  constructing  third-story  addition 
to  the  hulldlng  mentioned  in  said  lien,  and 
making  alterations*  and  improvements  in  the 
first  two  stories  thereof;  there  being  no  spe- 
cific contract  for  said  work,  at  said  sum.  (2) 
No  dates  are  given  for  any  of  the  different 
Jobs  of  work  done  on  said  building.  (3) 
That  the  owner  of  said  building  and  lots 
mentioned  In  said  Hen  are  not  shown  or 
stated  therein,  as  required  by  statute,"  As 
to  the  Item  of  $875,  the  statute  does  not  in 
a  contract  directly  with  the  owner  of  the 
property  require  an  Itemized  account  of  the 
work  and  material  furnished,  but  the  lienor 
shall  file  with  the  clerk  of  the  county  court 
of  the  county  In  which  the  property  is  situat- 
ed "a  just  and  true  account  of  the  amount 
due  him,  after  allowing  all  credits  together 
with  a  description  of  the  property  Intended  to 
be  covered  by  the  lien  sufficiently  accurate 
for  identification,  with  the  name  of  the  own- 
er or  owners  of  the  property,  if  known,  which 
account  shall  be  sworn  to  by  the  person  claim- 
ing the  lien  or  some  person  In  his  behalf." 
In  Phillips  on  Mechanics'  Liens,  %  353:  "It 
the  statute  giving  the  lien  do  not  require  the 
notice  to  itemize  the  work  or  materials,  it 
will  not  be  necessary"— citing  Patrick  ▼. 
Smith,  120  Mass.  510,  and  gives  an  example : 
"Where  the  provision  was  that  there  should 
be  filed  'a  Just  and  true  account  of  the  de- 
mand due  him  after  deducting  all  proper 
credits  and  assets,'  etc..  It  did  not  require 
the  items  to  be  set  out.  A  general  statement 
of  the  demand,  showing  its  nature  and  char- 
acter, and  the  amount  due  or  owing  thereon, 
would  be  a  compliance."    Brennan  v.  Swasey, 

16  Gal.  140,  76  Am.  Dec.  507;  Selden  v.  Meeks, 

17  CaL  128.  Counsel  for  defendant  Taylor 
cite  the  case  of  Shackleford  v.  Beck,  80  Va. 
573,  where  It  is  held :  "The  statute  requires 
that  a  contractor  seeking  to  secure  the  bene- 
fit of  its  provisions  shall  file  in  the  clerk's 
office  an  account  [which  Is  an  itemized  or  de- 
tailed statement  of  the  transactions  to  which 
it  relates]  of  work  done  and  materials  fur- 
nished, and  therefore  a  paper  in  the  following 
words,  viz. :  'To  balance  of  account  rendered 
for  work  and  labor  done  and  material  fur- 
nished for  your  house* — ^Is  not  sufficient  to 
create  the  Hen  provided  by  the  statute."  It 
will  be  seen  that  this  decision  Is  under  a 
statute  different  from  our  own.  In  that  case 
the  lienor  Is  required  to  file,  within  the  time 
specified  after  the  completion  of  the  work,  in 
the  clerk's  office,  among  other  things,  "a  true 
account  of  the  work  done  or  material  fur- 
nished," while  our  statute  requires  "a  Just 
and  true  account  of  the  amount  due  him  after 
allowing  all  credita"    Oounsel  also  dte  sev- 


eral  cases  from  Pennsylvania  and  one  other 
case  under  the  Virginia  statute  (Withrow 
Lumber  Company  v.  Glasgow  Investment 
Company,  101  Fed.  863,  42  C.  O.  A.  61),  also 
a  case  from  Iowa  and  one  from  Nebraska, 
all  of  which  are  under  different  statutes 
from  ours,  and  are  not  here  controlling.  As 
to  the  item  of  $875  in  plaintiff's  lien,  it  is 
set  out  in  the  mechanic's  lien,  exhibited  with 
the  bill.  "To  erecting  and  constructing  third- 
story  addition  to  the  said  building,  making 
alterations  and  Improvements  In  the  first  two 
stories  thereof  as  per  contract,  $875.00." 
Plaintiff  in  his  testimony  concerning  different 
items  swears  to  the  correctness  of  it,  and  says 
they  had  no  contract  for  that  work  as  to  the 
price  to  be  paid  for  it,  and  that  Taylor  told 
him  to  go  ahead  and  do  it  and  charge  what 
was  right,  and  he  did  so.  This  was  for  erect- 
ing and  constructing  a  third-story  addition 
to  the  building,  making  alterations  and  im- 
provements on  the  first  and  second  stories, 
for  which  the  sum  of  $875  was  charged,  and 
he  states  that,  when  he  gave  C.  B.  Taylor  his 
account,  the  only  item  that  "he  kicked  on" 
was  the  item  of  $10  for  a  plank  walk  around 
the  building.  It  is  objected  that  no  dates 
are  given  for  any  of  the  different  Jobs.  This 
was  a  running  account  for  a  large  amount  of 
work  done  upon  the  building  and  appurte- 
nances conmiendng  in  the  summer  of  1902, 
and  it  was  shown  that  the  work  was  completed 
on  the  2d  of  December,  1902.  In  some  of 
the  cases  cited  by  defendant's  counsel  the 
dates  of  performing  the  work  and  furnish- 
ing the  material  are  required  by  the  statutes 
to  be  given,  but  the  only  date  material  un- 
der our  statute  is  as  to  the  time  the  work  was 
completed  or  the  last  of  the  material  furnish- 
ed, and  It  is  proven  in  the  case  of  each  and 
aU  of  the  liens  herein  that  the  work  and  ma- 
terial furnished  as  to  the  last  item  necessary 
to  the  completion  of  the  work  were  furnish- 
ed and  performed  within  the  60  days  before 
the  filing  of  the  Hen,  as  required  by  the  stat- 
ute. The  item  of  $275  for  building  and  dig- 
ging a  cellar  It  is  claimed  was  done  under 
a  specific  contract  and  was  completed  in  the 
summer  of  1902,  and  that  no  Hen  was  filed 
therefor  within  60  days.  Therefore  it 
should  not  have  been  allowed.  The  record 
shows  that  this  work  was  carried  on  along 
with  the  rest  of  the  work  and  in  connection 
with  it,  and  was  a  part  of  the  Improvements 
put  upon  the  same  property,  and  the  fact  that 
a  specific  contract  was  made  for  any  particular 
part  of  the  work  has  no  significance  and  does 
not  change  the  fact  that  the  improvements 
were  being  put  upon  the  same  property  at 
the  same  time,  and  it  was  entirely  proper  to 
include  all  the  work  In  one  account  The 
question  is,  at  the  completion  of  the  work, 
what  was  due  and  still  owing  for  the  work 
performed  for  which  a  Hen  might  be  taken? 
If  the  contract  for  the  Item  of  $275,  being 
as  claimed  a  specific  contract  could  not  be 
Included  in  the  Hen  because  of  that  fact 
then  under  a  contract  for  the  performance  of 


W.Va.) 


O'NEIL  V.  TAYLOE. 


475 


certain  work  any  change  made  in  the  plan 
which  change  would  be  under  a  specific  con- 
tract, for  a  stated  amount  would  also  pre- 
clude such  change  from  the  ^benefit  of  the 
general  lien  for  the  work,  because  under  that 
theory  everything  in  the  nature  of  a  specific 
contract  during  the  performance  of  the  work 
would  have  to  be  the  subject  of  a  separate 
lien.    This  exception  is  not  well  taken. 

The  sixth  exception  is  the  item  of  $35  char- 
ged for  the  construction  of  a  fence  around 
the  hotel  building,  and  the  seventh  exception 
is  an  item  of  $10  for  constructing  a  board 
walk  around  the  same.  Our  statute  (section 
2,  c.  75,  Code  1899),  provides  the  lien  "for 
constructing,  altering,  repairing  or  removing 
a  house,  mill,  manufactory,  or  other  building, 
apputenances,  fixtures,  bridge,  or  other  struc- 
ture by  virtue  of  a  contract  with  the  owner 
or  his  authorized  agent"  In  Henry  v.  Plitt, 
84  Mo.  237,  it  is  held:  "Our  statute  gives 
a  lien  for  fences  and  walks  on  the  premises, 
when  they  have  been  constructed  as  appur- 
tenant to  the  buildings,  and  at  the  same 
time."  In  this  case  the  Judge,  when  render- 
ing the  opinion,  says:  "They  have  been  so 
adjudged  in  other  states  under  statutes  more 
limited  in  the  words  employed  than  our 
own."  And  in  McDermott  v.  Glaas,  104  Mo. 
14,  16  S.  W.  995:  "Where  walks  and  fences 
are  constructed  under  one  entire  contract  for 
the  erection  of  a  building,  the  mechanic  has 
a  lien  for  the  labor  and  material  expended 
on  them."  The  board  walk  and  the  fences 
around  the  house  are  appurtenant  to  and 
necessary  for  the  convenient  use  and  occu- 
pancy of  the  building,  and  are  properly  cov- 
ered by  the  lien. 

The  eiglith  exception  is  as  to  the  item  of 
$50,  for  erecting  and  constructing  a  sample 
room.  It  Is  contended  that  this  item  should 
not  be  allowed  because  it  was  a  distinct  con- 
tract and  building.  It  was  built  in  connec- 
tion vdth  the  hotel  and  as  a  part  of  it,  and 
for  the  reason  given  in  relation  to  the  item 
of  $275  the  same  was  properly  overruled. 
The  same  applies  to  the  eleventh  exception 
to  the  item  of  $35  for  the  erection  and  con- 
struction of  a  coalhouse,  and  as  to  the  twelfth 
exception  to  the  !tom  of  $16  for  erecting  and 
constructing  a  cross-fence  the  same  was  prop- 
erly overruled  for  the  reasons  given  as  to  the 
sixth  and  seventh  exceptions  touching  the 
fence  around  the  building  and  the  board 
walk. 

The  thirteenth  exception  goes  to  the  items 
of  $20.40  for  1,200  feet  of  celling  and  $12  for 
hanging  doors  to  closets  and  building,  claim- 
ing that  these  items  were  under  special  con- 
tract and  should  have  been  the  subject  of  a 
separate  mechanic's  lien,  and  the  exception  is 
not  well  taken  for  the  reasons  before  given 
with  reference  to  such  special  contracts. 

The  fourteenth  exception  is  as  follows: 
"Fourteenth.  The  commissioner  refused  to  al- 
low undisputed  credits  which  should  have 
been  given  exceptor.    The  Thacker  work  and 


work  on  office  amounts  to  $852.50,  crediting 
the  t^o  checks  of  $250  each  on  Thacker  work 
would  leave  $352.50  due  for  which  no  lien  is 
set  up  in  this  case.  The  other  credits  amount 
to  $1,523.55,  and  were  to  be  credited  on  the 
Moose  Hotel,  reducing  amount  for  removing 
house  $800.  This  would  leave  to  go  on  said 
lien  $723.55,  instead  of  $200,  which  seems  to 
have  been  deducted  from  lien  by  conunission- 
er.  All  the  disputed  credits  were  disallowed. 
It  was  also  shown  that  the  item  charged  of 
$875  was  exorbitant,  and  three  can>enters  Joint- 
,ly  testified  that  about  $600  was  fair  estimate 
for  such,  after  adding  20  per  cent  thereto  for 
contractor.  This  large  preponderance  should 
have  reduced  that  item  at  least  $275.  Other 
items  were  likewise  shown  to  be  overcharged; 
commissioner  failing  to  give  any  credit  for 
such  overcharge."  This  exception  involves 
many  credits  claimed  by  defendant  on  ac- 
count of  the  mechanic's  lien  of  plaintiff. 
Ck)nsiderable  evidence  was  taken  concerning 
these  matters,  and  was  very  conflicting.  The 
defendant  filed  many  checks  paid  to  plaintiff, 
some  of  which  he  claimed  were  to  be  ap- 
plied on  the  plaintifTs  mechanic's  lien,  and 
the  commissioner  failed  to  mention  or  pass 
upon  any  item  of  credit  so  as  to  enable  the 
court  to  determine  whether  the  same  were 
properly  allowed  or  rejected,  nothing  to  show 
what  credits,  if  any,  other  than  those  allow- 
ed, and  they  do  not  appear,  should  have  been 
applied  to  the  paymentof  the  mechanic's  lien 
and  which  were  claimed  by  defendant  should 
be  so  applied,  and  does  not  designate  a  single 
credit  claimed  and  disallowed.  In  Gage  v. 
Arndt,  121  111.  491,  13  N.  E.  138,  it  is  held: 
"Not  sufficient  on  such  a  reference  to  report 
the  testimony  en  masse,  and  the  amounts  in 
the  aggregate,  with  no  reference  to  items 
claimed  and  disallowed."  Ranson  v.  Davis. 
18  How.  (U.  S.)  295,  15  L.  Ed.  388;  Dewing 
V.  Hutton,  40  W.  Va.  521,  21  S.  B.  780;  Han- 
ly  V.  Potts,  52  W.  Va.  263,  43  S.  E.  218.  The 
exception  14  should  have  been  sustained. 

The  Yest  of  the  exceptions  taken  to  the 
report  are  to  the  account  or  Hen  of  defendant 
Cox,  and  the  exceptor  refers  to  the  first  five 
general  exceptions  made  to  the  lien  of  the 
plaintiff,  and  are  adopted  by  the  exceptor 
here.  These  have  already  been  disposed  of. 
The  second  exception  is  "that  the  account 
filed  Is  insufficient  and  uncertain.  The  same 
shows  not  only  work  done  on  the  Moose 
Hotel,  but  upon  sample  room,  coalhouse, 
and  sewer  work  for  which  no  Hen  can  be  had 
upon  said  building."  The  sample  room  and 
coalhouse.  as  we  have  seen,  are  appurtenant 
to  and  a  part  of  the  hotel.  In  20  A.  &  E.  E. 
L.,  310,  it  is  said :  "In  Massachusetts  it  has 
been  held  that  a  mechanic's  lien  may  be  ac- 
quired for  the  construction  of  a  drain  pipe 
from  the  cellar  of  a  house  into  a  sewer  in  the 
street,  for  such  drain  pipe  is  a  part  of  the 
house."  In  the  Massachusetts  case  referred 
to  Judge  Allen  says:  "The  piping,  inside 
of  the  house,  and  outside  of  it  to  the  sewer, 
was  necessary  to  the  use  of  the  house  and  a 
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part  of  It,  and  was  Included  in  the  contract 
for  building  it  The  liouse  would  be  incom* 
plete  and  unfiniahed  without  the  pipe,  and  It 
would  pass  by  ar  deed  of  the  house  as  a  part 
of  It  It  is  immaterial  whether  it  was  in- 
side or  outside  the  walls  of  the  house,  or 
whether  it  extended  1  foot  or  80  feet"  It  is 
as  mnch  a  part  of  the  house  and  equally  as. 
essential  as  a  chimney  or  a  fine  to  carry  off 
the  smoke.  Indeed,  the  house  could  not  be 
used  without  it  The  third  exception  to  the 
lien  of  defendant  Ck>x  is  as  to  the  item  of 
$475  for  heating  contract,  boiler  $50,  and 
four  radiators  $40.  This  was  claimed  to  be 
under  a  separate  and  distinct  contract  for  a 
specific  sum  and  was  completed  more  than 
60  days  before  filing  of  said  lien,  and  claim- 
ing that  the  heating  could  not  be  tacked  upon 
the  plumbing  contract  so  as  to  bring  it  with- 
in the  60  days.  The  same  argument  applies  to 
this  as  totheitemsof$S75and$275inthellenof 
J.  H.  O'Niel.  The  account  of  Cox  was  a  run- 
ning account,  beginning  July  4  and  ending 
December  10,  1002.  The  sixth  exception  is 
that  the  whole  plumbing  account  on  the  hotel 
should  not  be  allowed  because  not  filed  with- 
in 60  days,  but  we  have  seen  that  it  closed  on 
the  10th  day  of  December,  1902,  and  was 
filed  and  recorded  on  the  9th  day  of  Febru- 
ary, 1903.  This  would  be  more  than  60 
days  between  the  10th  of  December  and  the 
9th  day  of  February,  but  in  the  year  1903  the 
8th  of  February  happened  on  Sunday,  which 
under  the  statute  not  being  counted  brought 
the  filing  and  recording  within  the  60  days. 
The  seyenth  exception  to  the  Cox  lien,  which 
is  as  follows:  "Seventh.  If  the  lien  was 
well  taken,  the  commissioner  has  failed  to 
give  credit  for  undisputed  payments  and 
offsets.  Commissioner  only  decreased  said 
lien  from  $1,544.57  to  $l,34a44,  less  than 
$200 — in  spme  way.  A  check  for  $100  at 
first  positively  denied,  but  afterwards  ad- 
mitted, and  a  Judgment  of  $268.33  paid  for 
Cox  by  defendant  which  judgment  was  for 
material  included  in  plumbing— making 
$308.33  which  should  have  been  allowed  in- 
stead of  one  less  than  $200"--Is  subject  to  the 
same  criticism  as  exception  14,  to  the  claim 
or  Hen  ^f  plaintiff  O'Nlel  as  far  as  it  con- 
cerns the  failure  to  show  what  claims  of 
crfdlts  were  disallowed  and  which  allowed. 
The  eighth  exception  to  the  lien  of  defendant 
Cox  Is  that  the  commissioner  did  not  allow 
an  abatement  or  recoupment  for  the  failure 
of  the  heating  apparatus  to  heat  the  building 
and  a  large  abatement  for  bad  plumbing. 
There  was  a  good  deal  of  testimony  offered 
by  defendant  to  prove  the  heating  apparatus 
to  be  very  defective  and  its  failure  to  do 
the  service  It  was  intended  to  do,  and,  on  the 
other  side,  to  prove  that  it  was  entirely  effi- 
cient when  managed  and  controlled  by  one 
who  understood  it.  There  was  evidence 
tending  to  prove  that  the  defendant  for  a 
time  had  an  Ignorant  Inefficient  negro  in 
charge  of  the  heating  apparatus,  and  that, 
wheji  he  discharged  him,  he  employed  an 


Indolent  careless  white  man  who  was  but 
little,  if  any,  better,  some  times  drunk*  and 
some  times  away  from  his  duties.  The  evi- 
dence touchUig  the  efficiency  of  the  heating 
apparatus  and  also  the  quality  of  the  plumb- 
ing was  very  conflicting,  and,  the  commis- 
sioner having  found  for  the  lienor  on  this 
matter  and  his  finding  having  been  confirmed 
by  the  court,  this  court  will  not  disturb  the 
decree  in  that  respect 

It  is  assigned  as  error  to  decree  the  me- 
chanic's lien  of  O'Niel  and  Cox,  if  they  are 
held  to  be  liens  at  all  upon  lot^  Nos.  1  and 

2,  as  the  Hotel  Moose  is  claimed  by  defend- 
ant Taylor  to  be  located  on  lots  Nqs.  3,  4, 
and  5.  I  find  no  evidence  as  to  the  location 
of  the  hotel  on  the  square  of  ground  as  far 
as  the  numbers  of  the  lots  are  concerned. 
The  whole  of  lots  Nos.  1,  2,  8,  4,  and  5,  of 
block  17,  constitute  one  lot  or  piece  of  ground 
125  X  100  feet  and  it  nowhere  appears  in 
the  record  that  it  is  located  on  any  particular 
part  of  said  ground.  The  deed  of  trust  of 
July  31,  1903,  executed  by  Chas.  B.  Taylor 
to  Chas.  H.  Jones,  trustee,  conveys  "lots  Nos. 

3,  4,  and  5  of  block  No.  17  as  shown  on  the 
plat  of  the  said  town  of  Williamson  and  be- 
ing what  is  locally  known  as  'Hotel  Moose.* " 
This  is  the  deed  of  trust  given  to  secure  to 
the  Bank  of  Williamson  the  sum  of  $4,000. 
The  mechanics*  liens  describe  the  property 
upon  which  the  hotel  is  located  as  lots  Nos. 
1,  2,  3,  4,  and  6,  and  if  the  hotel  had  been 
confined  to  lots  Nos.  3,  4,  and  5,  or  any  other 
particular  lots  in  said  plat  of  ground,  it 
would  have  been  an  easy  matter  to  show  it 
The  property  was  conveyed  by  W.  J.  Wil- 
liamson and  wife  by  deed  dated  the  6th  day 
of  May,  1902,  to  Chas.  B.  Taylor,  as  lots  Nos. 
1,  2,  3,  and  5  and  an  undivided  half  interest 
in  lot  No.  4;  and  on  the  same  day  Parlee 
Williamson  and  husband  conveyed  to  said 
Taylor  the  one  undivided  half  of  said  lot  No. 

4,  It  is  true  that  defendant  Taylor  in  his 
answer  says  that  the  building  is  situate  on 
lots  Nos.  3,  4,  and  5,  but  not  on  lots  Nos.  1 
and  2  or  either  of  them,  but  there  is  a  repli- 
cation to  his  answer  and  no  proof  taken  on 
that  point  It  would  appear  from  the  rec- 
ord that  the  whole  plat  or  block  was  under 
one  inclosure. 

The  sixth  assignment  of  error  is  that  the 
court  decreed  the  sum  of  $300  as  counsel 
fees  for  the  plaintiff.  This  is  conceded  to  be 
erroneous,  and  is  not  contended  for  by  the 
defendant  but  it  appears  from  a  supple- 
mental record  brought  up  on  certiorari  that 
the  defendant  gave  notice  that  he  would 
move  to  correct  the  decree  by  setting  aslde^ 
that  part  of  it  decreeing  the  said  $300  and 
tendered  and  filed  in  the  clerk's  office  in  va- 
cation on  the  16th  day  of  June,  1904.  a  re- 
lease of  said  decree  for  said  $300,  but  the 
circuit  court  refused  to  take  any  action  upon 
it  because  it  said  it  was  without  Jurisdiction 
while  the  case  was  pending  in  the  Supreme 
Court  of  Appeals. 

The   seventh  error  assigned  is  the  over- 
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ruling  of  plaintiffs  demurrer  to  the  bill  set- 
ting up  the  Hens.  This  Is  disposed  of  by  the 
Hens  being  held  sufficient 

The  eighth  assignment  set  out  In  the  pe- 
tition :  ''It  was  error  to  decree  the  sale  of 
lots  Nos.  1,  2j  8,  4,  and  6,  for  the  payment  of 
the  Hens  adjudged  In  favor  of  the  Bank  of 
Williamson  on  one  of  said  liens,  to  wit,  the 
sum  of  $4,000,  as  It  did  not  consist  In  a  lien 
against  lots  Nos.  1  and  2."  This  assignment 
Is  well  taken  because  the  deed  of  trust  to 
secure  the  $4,000  was  only  executed  upon  the 
three  lots  Nos.  8,  4,  and  6,  and  did  not  In- 
clude lots  Nos.  1  and  2.  The  commissioner's 
report,  as  well  as  the  decree,  was  correct 
In  that  regard,  except  that  part  of  the  de- 
cree which  provides  for  the  sale,  and  It 
should  not  have  decreed  the  sale  of  the  whole 
property  together,  but  the  three  lots  Nos.  8, 
4^  and  5  should  have  been  sold  separately. 

For  the  reasons  herein  stated,  that  part 
of  the  decree  which  provides  for  the  sale  of 
the  property  and  as  far  as  the  decree  over- 
ruling exception  No.  14  to  the  commissioner's 
report  touching  the  mechanic's  liens  of  O'Nlel, 
and  the  seventh  exception  concerning  the  Hen 
of  defendant  Cox  and  the  allowance  of  $900, 
counsel  fees  to  plaintiff,  be,  and  the  same  is, 
reversed,  and  in  all  other  respects  the  decree 
Is  affirmed ;  and  the  cause  Is  remanded  to  the 
circuit  court  of  Mingo  county  for  recommit- 
tal to  the  commissioner  to  report  upon  the 
various  credits  which  should  be  allowed 
and  which  should  be  disallowed  as  set  out 
In  the  said  fourteenth  and  seventh  ex- 
ceptions, respectively;  and  for  further  pro- 
ceedings to  be  had  therein  according  to  the 
principles  laid  down  in  this  opinion  and  the 
rules  governing  courfs  of  equity. 


(140  N.  C.  620) 

WEST  V.  ABBBDEBN  &  B.  B.  CO. 

(Supreme  Court  of  North  Carolina.    March  27, 
1906.) 

1.  Appeal— Amendment  in  Appellate  CotrRT 
—Addition  of  Parties— When  Pebmitted. 

Though  the  Supreme  Court  has  po^er, 
under  Bevisal  1905,  §  1545,  and  rule  26  (38 

5.  B.  vii),  to  allow  amedments  after  appeal  by 
the  addition  of  proper  parties,  this  power  is 
discretionary,  and  will  not  be  exercised  where 
objection  for  defect  of  parties  was  made  below 
and  overruled. 

[Bd.   Note. — ^For  cases  In  point,   see  voL  8, 
C^nt.  Dig.  Appeal  and  Error,  9  3620.] 

2.  Husband  and  Wife— Estate  by  Entiee- 
ties— Injury  to  Land— Bight  to  Sue. 

An  action  for  damage  by  fire  to  land  held 
by  a  hnsband  and  wife  by  entireties  may  be 
maintained  by  the  husband  alone. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Husband  and  Wife,  §  757.] 

Appeal  from  Superior  Court,  Cumberland 
County;   Moore,  Judge. 
Action  by  W.  A.  West  against  the  Aberdeen 

6,  Rockfish  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  apeals.  Af- 
finned. 


Boblnson  &  Shaw,  for  appellant  H.  Lb 
Cook  and  Sinclair  &  Dye,  for  appellee. 

OLABK,  C.  J.  This  is  an  action  brought 
by  the  husband  alone  for  damages  sustained 
from  fire  by  the  woods  on  land  which  bad 
been  conveyed  to  the  husband  and  wife,  and 
which  they  held  consequently  by  entireties. 
The  plaintiff  moved  to  amend  in  this  court 
by  making  his  wife  a  party.  Bevisal  1905, 
§  1546,  and  rule  26  of  this  court  (39  S.  E. 
vil),  recognize  that  such  power  can  be  exer- 
cised in  this  court  "to  amend  by  making  prop- 
er parties  to  any  case  where  the  court  may 
deem  it  necessary  and  proper,"  and,  indeed, 
this  court  could  amend  without  the  statute. 
Horton  V.  Green,  104  N.  O.  400,  10  S.  E.  470; 
Herndon  v.  Ins.  Co.,  Ill  N.  C.  885,  16  S.  B. 
465,  18  L.  B.  A.  547.  But  here  the  objection 
for  defect  of  parties  was  made  below  and 
overruled,  and  this  court  will  not  exercise  its 
discretionary  power  of  amendment  to  destroy 
an  exception  duly  taken  below.  Grant  v. 
Bogers,  94  N.  C.  755;  Wilson  v.  Pearson, 
102  N.  C.  290,  9  S.  B.  707. 

Upon  the  point  presented  we  are  of  the 
opinion  that  the  wife  was  not  a  necessary 
party.  It  was  so  held  as  to  an  action  of 
ejectment  Topping  v.  Sadler,  50  N.  C.  359. 
In  Long  V.  Barnes,  87  N.  C.  883,  It  is  held 
that  the  Constitution  (article  10,  $  6),  as  to 
the  rights  of  married  women,  did  not  ''destroy 
or  change  the  properties  and  inddents  belong- 
ing to  the  estates"  held  by  entireties.  In 
Simonton  v.  Cornelius,  98  N.  C.  437,  4  S.  B. 
40,  it  is  said:  "So,  too,  the  fruits  accruing 
during  their  joint  lives  would  belong  to  the 
husband"  after  separation  from  the  land; 
though  neither  husband  nor  wife  during  their 
joint  lives  can  convey  or  incumber  the  es- 
tate without  the  assent  of  the  other,  nor  can 
a  lien  be  acquired  on  It  without  such  assent, 
nor  can  it  be  sold  under  execution.  Bruce  v. 
Nicholson,  109  N.  C.  204,  18  S.  E.  790,  26  Am. 
St  Bep.  562;  11  Am.  &  Eng.*  Bnc.  (2d  Ed.) 
49.  The  act  of  1784  (Bevisal  1905,  §  1579), 
abolishing  survivorship  in  joint  tenancies, 
does  not  apply  to  estates  by  entireties.  Phil- 
lips V.  Hodges,  109  N.  C.  250,  13  S.  E.  769. 
"But  whileat  common  law  neither  the  husband 
nor  the  wife  can  deal  with  the  estate  apart  ^ 
from  the  other,  or  has  any  interest  which 
can  be  subjected  by  creditors  so  as  to  affect  the 
right  of  the  survivor,  yet  subject  to  this  lim- 
itation the  husband  has  the  rights  tn  it  which 
are  incident  to  his  own  property.  ♦  ♦  • 
He  is  entitled  during  the  coverture  to  the  full 
control  and  the  usufruct  of  the  land,  to  the 
exclusion  of  the  wife."  15  Am.  &  Eng. 
Bnc.  (2d  Ed.)  849,  and  cases  cited  in  note 
2,  among  them  Pray  v.  Stebbins  (Mass.)  55 
Am.  Rep.  462;  Den  v.  Gardner  (N.  J.)  45  Am. 
Dec.  388;  Hiles  v.  Fisher  (N.  Y.)  39  N.  E.  337, 
30  L.  B.  A.  305,  43  Am.  St  Bep.  762.  As  to 
personalty  the  same  rule  applies,  and  where 
shares  of  stock  stand  in  the  joint  names  of 
husband  and  wife  he  is  entitled  to  the  divi- 
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dends  during  their  joint  liyes.  16  Am.  & 
Eng.  Bnc.  (2d  Ed.)  851;  Bramberry's  Estate 
(Pa.)  27  Atl.  405,  22  L.  R.  A.  594,  36  Am.  St 
Rep.  64.  These  are  the  incidents  and  proper- 
ties of  an  estate  by  entirety  when  (as  in  this 
state)  there  has  been  no  change  by  statute, 
and  upon  the  above  authorities  the  plaintiff 
can  maintain  this  action  without  Joining  the 
wife.  She  Is  not  entitled  to  sue  for  this 
damage  nor  to  share  in  the  reooyery.  If 
any  change  In  the  incidents  and  properties 
of  this  anomalous  estate  Is  desirable,  legisla- 
tion must  be  had  upon  it 

The  other  exceptions  require  no  discussion. 
The  charge  of  the  court  was  fair  and  guarded. 
Phillips  y.  Railroad,  138  N.  G.  12,  50  S.  E  462. 
The  prayer  of  the  defendant  so  far  as  it 
was  entitled  to  it  was  substantially  given  in 
the  charge.  It  was  proper  to  give  the  In- 
struction quoted  from  Black  v.  Railroad,  115 
N.  O.  669,  20  S.  E.  713,  909,  and  the  plaintiff 
was  a  competent  witness  as  to  the  amount  of 
damages. he  had  sustained. 

We  do  not  pass  upon  the  motion  to  dismiss 
for  failure  to  comply  with  rules  19  and 
28  as  Intimated  in  Slgman  v.  Railroad, 
135  N.  O.  181,  47  S.  E.  420;  Hicks  v.  Kanan, 
139  N.  C.  338,  51  S.  E.  941.  Those  rules 
have  been  amended  and  made  so  plain  in  the 
revised  rules,  printed  at  the  end  of  140  N.  C, 
and  also  in  53  S.  E.  xiv,  zv,  that  we  feel  sure 
that  appellants  will  not  misconceive  the  re- 
quirements and  will  henceforward  take 
pleasure  in  observing  them. 

No  error. 


(141  N.  C.  96) 

BTNUM  V.  WICKER  et  al. 

(Sapreme  Ck>urt  of  North  Carolina.    April  10, 
1906.) 

L  liiFK  Estates— Rights  of  Life  Tenant— 

Cutting  Timber. 

While  a  husband  may,  by  a  deed  in  which 
his  wife  does  not  join,  convey  an  estate  by 
entireties,  so  as  to  entitle  the  grantee  to  hold 
during  the  husband's  life,  such  deed  does  not 
give  the  grantee  a  right  to  cut  timber  on  the 
land. 

[Ed.  Note. — For  cases  in  point,  see  vol.  83, 
Cent  Dig.  Life  Estates,  §  32.] 

2.  Same—Rights  Conveyed— Estoppel. 

'  Where  a  husband,  by  deed  in  which  the 
wife  does  not  join,  conveys  an  estate  held  by 
entireties,  both  he  and  his  wife  are  estopped 
from  interfering  with  the  possession  of  the 
premises  during  their  joint  lives. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Husband  and  Wife,  §  82.] 

Appeal  from  Superior  Court,  Moore  Coun- 
ty ;  Fred  Moore,  Judge. 

Action  by  T.  M.  Bjmum  against  J.  M. 
Wicker  and  others.  From  the  Judgment  for 
defendants,  plaintiff  appeals.    Reversed. 

U.  L.  Spence,  for  appellant  Seawell  & 
Mclver,  for  appellees. 

CLARK,  O.  J.  Edward  Fields  and  wife 
were  tenants  by  entirety  of  the  tract  in  ques- 
tion.   Edward  Fields,  without  the  Joinder  of 


his  wife,  mortgaged  the  land  to  John  R.  Lane. 
The  land  was  sold  under  the  power  of  sale 
in  the  mortgage,  and  the  plaintiff  holds  by 
mesne  conveyances  from  the  purchaser  at 
such  sale;  This  is  a  proceeding  for  an  in- 
junction against  the  defendants,  who  are 
the  agents  of  Edward  Fields  and  his  wife,  to 
prevent  their  cutting  the  timber  on  said  land. 

This  estate  by  entirety  is  an  anomaly,  and 
it  is  perhaps  an  oversight  that  the  JLegisla- 
ture  has  not  changed-  it  into  a  co-tenancy,  as 
has  been  done  in  so  many  states.  This  not 
having  been  done,  it  still  possesses  here  the 
same  properties  and  incidents  as  at  common 
law.  Long  v.  Barnes,  87  N.  C.  333 ;  West  v. 
Railroad  (at  this  term)  53  S.  EL  477.  At 
common  law  "the  fruits  accruing  during  their 
Joint  lives  would  belong  to  the  husband.** 
Simonton  v.  Cornelius,  98  N.  a  437,  4  S.  E. 
40.  Hence  the  husband  could  mortgage  or 
convey  it  during  the  term  of  their  Joint 
lives — ^that  is,  the  right  to  receive  the  rents 
and  profits — but  neither  could  incmnber  It  or 
convey  it,  so  as  to  destroy  the  right  of  the 
other,  if  survivor,  to  receive  the  land  itself 
unimpaired.  "He  cannot  alien  or  incumber 
it,  if  it  be  a  freehold  estate,  so  as  to  prevent 
the  wife  or  her  heirs,  after  his  death,  from 
enjoying  it,  discharged  from  his  debts  and 
engagements."  2  Kent's  Com.  133;  Bruce  v. 
Nicholson,  109  N.  C.  204,  13  S.  E.  790,  26  Am. 
St  Rep.  562.  It  is  clear,  therefore,  that,  the 
timber  being  a  part  of  the  freehold,  the  plain- 
tiff would  have  no  right  to  cut  the  timber, 
claiming  under  a  conveyance  from  the  hus- 
band alone.  The  husband,  having  conveyed 
his  interest,  is  estopped  from  interfering  with 
the  possession  of  the  premises  during  the 
Joint  lives  of  himself  and  wife,  and,  of  course, 
so  is  the  wife.  Whether,  if  he  should  be 
survivor,  his  deed  is  valid  as  a  conveyance  of 
his  interest  by  survivorship  is  a  point  as  to 
which  the  authorities  are  conflicting ;  but  we 
are  not  now  called  upon  to  decide  that  point, 
as  it  is  not  before  us. 

In  refusing  an  injunction  to  the  hearing, 
there  was  error. 


att  N.  c.  89) 
BUCHANAN  et   al.   v.   HARRINGTON. 

(Supreme  Court  of  North  Carolina.    April  3, 
1906.) 

1.  Estoppel  —  Deedb—Subsequezvt  Acquisi- 
tion OF  Title. 

Where  a  deed  is  sufficient  in  form  to  convey 
the  grantor's  whole  interest,  an  interest  after- 
wards acquired  passes  by  way  of  estoppel  to  the 
grantee. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent.  Dig.  Deeds,  §S  330,  412;  vol  19,  Cent  Dig. 
Estoppel  S  91^.] 

2.  Reformation  of  Instruments— Pucadinq. 

In    partition,    a    party    could    not    obtain 
equitable   relief   by   way   of   reformation   of   a 
deed   without   setting   up   the   facts   on    which 
equitable  jurisdiction  depended. 
8.  Partition— Equitable  Issues— Fleadino. 

In  partition,  equitable  matter  might  have 
been  alleged  by  amendment  in  the  superior  court 
after  the  case  has  been  transferred,  though  it 
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was  not  originally  within  the  Jurisdiction  of  the 
clerk  before  whom  the  proceeding  was  com- 
menced. 

Appeal  from  Superior  Oonrt,  Moore  Coun- 
ty;  Ferguson,  Judge. 

PartitioQ  by  J.  B.  Buchanan  and  others 
against  A.  B.  Harrington.  From  a  judgment 
determining  the  interests  of  the  parties  and 
awarding  partition,  petitioners  appeal.  Af- 
firmed. 

The  petitioners  alleged  that  they  are  ten- 
ants in  common  with  the  defendant  of  a 
tract  of  land  containing  24  acres;  they  own- 
ing five-eighths  thereof  and  the  defendants 
the  other  three-eighths.  The  defendant  ad- 
mitted the  tenancy  in  common  but  denied 
the  allegation  as  to  the  interest  of  the  re- 
spective parties,  alleging  on  the  contrary  that 
the  petitioners  owned  one  half  and  he  the 
other  half.  The  land  formerly  belonged  to 
W.  B.  Watson,  and  at  his  death  descended 
to  his  four  children,  Virginia,  Willie,  Garner, 
and  Bessie  Watson.  The  first  three,  for  the 
consideration  of  $150,  conveyed  the  land  (not 
stating  their  Interest  therein)  to  the  feme 
plaintiff  on  October  25,  1001,  with  full,  cove- 
nants of  seisin  and  warranty.  There  is  noth- 
ing in  the  deed  to  indicate  that  they  did  not 
have  the  entire  estate  in  the  land.  On  March 
11,  1002,  the  plaintiffs  conveyed  a  <me-half 
interest  in  the  land  to  the  defendant,  describ- 
ing it  as  ''containing  24  acres,  more  or  less, 
and  adjoining  the  lands  of  L.  Acree  and 
others,  the  same  being  the  lands  of  Virginia 
Watson,  Willie  Watson,  and  Gamer  Watson, 
heirs  of  W.  B.  Watson,  deceased,  deeded  to 
Lk  B.  Buchanan  on  the  25th  day  of  October 
1901."  It  appears  further  that  on  the  14th 
March,  1003,  Bessie  Watson,  for  the  con- 
sideration of  $37.50,  conveyed  her  one-fourth 
interest  in  the  land  to  the  feme  plaintiff. 
Issues  as  to  the  interests  of  the  respective 
parties  were  submitted  to  the  Jury,  who  found 
for  the  defendant  that  he  owned  a  one-half 
interest  in  the  land.  At  the  trial,  the  plain- 
tiffs proposed  to  ask  the  witness  T.  N.  Camp- 
bell, ''What  land  was  the  deed  [to  the  defend- 
ant] intended  to  convey?" — ^It  being  the  pur- 
pose to  show  by  the  witness  that  it  was  in* 
tended  to  convey  one-half  of  the  interest 
which  they  alleged  that  they  then  had;  that 
Is,  three-eighths,  and  not  one-half,  of  the 
whole.  The  plaintiffs  then  proposed  to  prove 
by  the  witness  that  It  was  unaerstood  and 
agreed  by  the  parties,  at  the  time  the  deed 
was  executed,  that  the  petitioners  were  sell- 
ing only  one-half  of  three-fourths,  and  the 
defendant  was  buying  one-half  of  three- 
fourths.  All  of  this  proposed  evidence  was 
excluded,  and  the  plaintiffs  excepted.  The 
court  charged  the  Jury  that  if  they  believed 
the  evidence  they  should  answer  the  first  is- 
sue, as  to  the  feme  petitioner's  interest,  one- 
hnlf;  and  the  second  issue,  as  to  the  de- 
fendant's interest,  one-half,  which  they  did. 
Judgment  was  entered  accordingly,  and  the 
petitioners  appealed. 


W.  B.  Murchison,  for  appellants.  Sea- 
well  &  Mclver  and  W.  J.  Adams,  for  appellee. 

WALKER,  J.  (after  stating  the  case). 
The  parties  seem  to  have  conceded  that  the 
proper  construction  of  the  deed  from  the 
petitioners  to  the  defendant  is  in  accordance 
with  the  defendant's  contention,  that  it  con- 
veyed one-half  of  the  entire  interest  in  the 
land,  and  the  words  "the  same  being  the 
lands  of  Virginia,  Willie,  and  Gamer  Watson 
deeded  to  L.  B.  Buchanan"  are  merely  de- 
scriptive of  the  land  and  cannot  have  the 
effect  to  limit  or  cut  down  the  interest  which 
would  otherwise  pass  by  the  deed,  and  this 
we  think  was  a  propo:  concession.  Indeed, 
the  very  words  we  have  quoted  import  tliat 
the  entire  Interest  in  the  land  belonged  to 
the  three  grantors  named  in  the  deed,  rather 
than  the  contrary.  If  it  be  suggested  that 
the  feme  petitioner  did  not  at  the  time  she 
conveyed,  own  the  entire  estate,  but  only 
three-fourths,  the  answer  is  that  the  law  will 
not  permit  this  to  change  the  construction  of  the 
deed  as  it  is  written.  Matter  dehors  cannot, 
under  the  circumstances  of  this  case,  be  con- 
sidered for  any  such  purpose.  If  the  deed 
was  sufficient  in  form  to  convey  one-half  of 
the  whole  interest,  the  one-fourth  interest 
afterwards  acquired  by  the  feme  plaintiff 
from  Bessie  Watson  would,  by  way  of  estop- 
pel or  rebutter,  inure  to  the  Qse  and  benefit  of 
the  defendant  and  thereby  vest  one-half  of 
the  entire  estate  in  him.  Taylor  v.  Shufford, 
11  N.  C,  at  page  127.  15  Am.  Dec.  512  (opin- 
ion of  Judge  Henderson)  ;  Hallyburton  v. 
Slagle.  132  N.  C.  047,  44  S.  B.  655;  Carter  v. 
White,  134  N.  C.  466,  46  S.  B.  083,  101  Am. 
St.  Rep.  853;  Wool  v.  Fleetwood,  136  N.  a 
467,  48  S.  B.  785,  67  L.  B.  A.  444. 

The  proposed  testimony  of  the  witness 
Campbell  was  properly  ruled  out  It  was 
necessarily  offered  on  the  theory  that  the 
deed  of  the  petitioners  to  the  defendant 
passed  one-half  of  the  entire  interest  in 
the  land,  and  that  it  was  necessary  to  cor- 
rect it  in  order  that  it  should  speak  the 
truth  or  conform  to  the  real  agreement  and 
intention  of  the  parties.  The  evidence  could 
have  been  relevant  to  the  controversy  upon 
no  other  ground.  But  the  pleadings  do  not 
raise  any  issue  to  which  it  was  pertinent 
If  the  petitioners  desired  to  have  the  deed  re- 
formed, relying  upon  their  right  to  the  equity 
of  correction,  this  matter  should  have  been 
set  up  by  proper  averment  and  a  correspond- 
ing issue  submitted  to  the  jury.  They  cannot 
be  heard  upon  such  a  matter  under  the  gener- 
al allegations  of  their  pleading ;  they  merely 
alleging  the  ownership  of  five-eighths.  If  a 
party  demands  equitable  relief,  he  must  spe- 
cially allege  the  facts  upon  which  he  seeks 
the  aid  of  the  court  in  the  exercise  of  its 
equitable  Jurisdiction.  Farmer  v.  Daniel,  82 
I«i.  C.  152;  McLaurin  v.  Cronly,  00  N.  C.  50; 
Bodenhamer  v.  Welch,  80  N.  C.  78;  Tuttle 
V.  Harrill,  85  N.  C.  456.  If  the  petitioner 
had  alleged  the  mutual  mistake  and  prayed 
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for  a  correction  of  the  deed,  so  as  to  show 
that  it  passed  only  a  three-eighths  Interest, 
the  testimony  offered  by  them  might  have 
been  competent.  Such  equitable  matter  might 
have  been  alieged  by  amendment  in  the  su- 
perior court  after  the  case  had  been  trans- 
ferred, though  it  was  not  originally  cogniz- 
able by  the  clerk  before  whom  the  proceeding 
was  commenced.  Roseman  y.  Roseman,  127 
N.  C.  497,  37  S.  B.  518;  Bwbank  v.  Turner, 
134  N.  G.  80.  46  S.  B.  508,  and  cases  dted. 

In  the  present  state  of  the  pleadings  the 
case  was  in  all  respects  correctly  tried* 

No  error. 

(73  S    C    289) 

JENKINS  V.   SOUTHERN  RT. 

(Supreme  Court  of  South   Carolina.    Feb.  23, 
1906.) 

1.  Cabbcebs  ^  Loss  OF  Goods  Shipped  — 
Limitation  op  Value. 

In  an  action  to  recover  for  the  loss  of  a 
box  of  household  goods,  the  burden  is  on  the 
carrier  to  show  that  it  was  shipped  under  a  con- 
tract limiting  the  value. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  §  723.] 

2.  SAins— Evidence. 

In  an  action  against  a  carrier  for  damage 
to  freight,  evidence  held  insufficient  to  show 
contract  limiting  value.  ^ 

Appeal  from  Gonunon  Pleas  Circuit  Court 
of  Cherokee  County;   Townsend,  Judge. 

Action  by  John  M.  Jenkins  against  the 
Southern  Railway.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

W.  S.  Hall,  Jr.,  for  appellant  Butler  A 
Osborne,  for  respondent 

GARY,  A.  J.  This  action  was  commen- 
ced before  a  magistrate  to  recover  the  sum 
of  $100  for  the  loss,  of  a  box  containing 
household  goods,  etc.,  delivered  by  the  plain- 
tiff to  the  defendant  for  transportation.  The 
defendant  set  up  the  following  defense: 
''That  the  defendant  accepted  from  the  plain- 
tiff a  box  of  goods,  purporting  to  be  house- 
hold goods,  for  the  purpose  of  transportation, 
upon  a  special  agi-eement;  that  for  and  in 
consideration  of  the  transportation  of  said 
goods  by  the  defendant,  at  a  low  freight  rate, 
the  defendant,  in  case  of  loss  or  damage, 
would  be  liable  to  the  plaintiff  only  to  the 
extent  of  the  sum  of  $5  on  every  hundred 
pounds  of  said  goods  lost,  which  value  was 
agreed  upon  by  the  plaintiff,  and  issued  a  bill 
of  lading  to  the  plaintiff  to  that  effect, 
which  bill  of  lading  was  accepted  by 
the  plaintiff."  The  Jury  rendered  a  ver- 
dict in  tavor  of  the  plaintiff  for  $100. 
On  the  face  of  the  bill  of  lading,  dimly 
stamped  in  red  ink,  are  the  words:  "Release 
and  value  limited  to  $5.00  per  hundred  pounds 
in  case  of  loss  or  damage." 

The  plaintiff  testified:  "I  took  bill  of  lad- 
ing and  put  it  in  my  pocket  Mr.  Cunning- 
ham gave  me  bill  of  lading.  I  put  it  in  my 
pocket.  He  said  nothing  about  the  extent  of 
railroad  company's  liability.  He  then  asked 
me  for  it  and  I  handed  it  to  him,  and  he  put 


a  stamp  on  it,  but  said  nothing  about  it" 
Cross-examined:  "I  can  read  very  good.  I 
accepted  the  bill  of  lading  without  objections. 
Had  opportunity  to  read  it,  if  I  had  wanted 
to."  Redirect:  "Agent  never  said  anything 
about  the  rate  of  freight  He  never  said 
anything  about  the  extent  of  its  liability,  in 
^he  event  the  goods  were  lost.  I  never  agreed 
that  they  should  be  responsible  for  a  limited 
amount" 

G.  T.  Clary  testified  in  behalf  of  the  de- 
fendant as  follows:  "I  am  agent  of  the 
Southern  Railway  at  this  place.  The  plain- 
tiff got  4th  class  rate  under  this  bill  of  lading. 
He  got  27  cents  rate,  otherwise  it  would  have 
been  55%  cents  rate."  Cross-examined: 
"Dont  know  when  stamp  was  put  on  bill  of 
lading.  This  contract  does  not  bear  on  its 
face  clearly  what  was  intended  to  bear.  I 
couldn't  tell  what  was  on  it  unless  I  was 
familiar  with  them." 

The  magistrate,  in  his  return  to  the  circuit 
court,  says:  "The  evidence  showed  that 
there  was  some  misunderstanding  between 
the  parties,  as  to  the  Impression  made  on  the 
bill  of  lading,  whereby  the  evidence  shows, 
the  defendant  meant  to  limit  its  liability; 
the  stamp  was  hot  clear;  as  there  was  an 
issue  as  to  what  it  was,  I  could  not  charge 
the  Jury  what  the  bill  of  lading  meant  under 
the  facts  of  the  case." 

In  dismissing  the  appeal  to.  the  circuit  court, 
the  presiding  Judge  makes  the  following  find- 
ing of  fact:  "The  evidence  fails  to  show 
that  the  plaintiff  contracted  with  the  defend- 
ant, for  a  limited  valuation  to  be  placed 
upon  the  goods,  in  case  of  loss,  or  that  the 
plaintiff  consented  or  agreed  to  any  such 
limitation.  The  bill  of  lading  in  evidence 
does  not  show  plainly  what  limitation,  it 
any,  the  railway  company  Intended  to  place 
upon  itself  in  regard  to  such  limitation  or 
reduction  in  value,  in  case  of  loss  or  damage." 

The  defendant  appealed  upon  numerous 
exceptions,  but  they  all,  in  different  form, 
relate  to  the  question  whether  the  findings 
of  fact  by  the  circuit  Judge  are  wholly  un- 
supported by  the  testimony.  This  is  an  ac- 
tion at  law,  and  this  court  has  no  power 
to  review  the  facts,  except  for  the  purpose  of 
determining  whether  there  is  any  testimony 
to  sustain  the  findings  of  the  circuit  Judge,- 
which  presents  a  question  of  law.  In  order 
for  the  plaintiff  to  make  out  his  case.  In  the 
first  instance,  it  was  only  necessary  for  him 
to  show  by  the  testimony  (which  he  did), 
that  he  delivered  the  goods  to  the  defendant 
as  a  common  carrier,  for  transportation;  that 
the  defendant  refused  to  make  delivery  of 
the  goods  at  their  destination,  and  that  he 
thereby  sustained  damages.  It  was  incum- 
bent on  the  defendant  to  make  out  its  de- 
fense by  the  testimony,  which  it  failed  to  do, 
to  the  satisfaction  of  the  Jury,  magistrate,  or 
circuit  Judge. 

As  there  is  testimony  to  sustain  the  Judg- 
ment of  the  circuit  court,  the  appeal  must  be 
dismissed,  and  it  is  so  adjudged. 


s.c^ 
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(73  8.  C.  282) 

JENKINS  T.  SOUTHERN  RT. 

(Supreme  Court  of  South  Carolina.    Feb.  23, 
1906.) 

1.  APPEAIt-RKVISW. 

On  appeal  to  the  Supreme  Court  from  a 
judgment  of  the  circuit  court  affirming  a  judg- 
ment of  a  magistrate,  alleged  errors  in  the  find- 
ings of  fact,  or  technical  defects  not  affecting 
the  merits,  will  not  be  reviewed. 

2.  Appearance  —  Effect  —  Jurisdiction  — 
Waiver  of  Objections. 

In  an  action  against  a  corporation,  where 
it  answers  the  complaint  and  contests  the  case 
on  the  merits,  the  question  of  jurisdiction  is 
thereby  waived. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appearance,  §§  23-41,  70.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;  Townsend,  Judge. 

Action  by  John  M.  JeDklns  against  the 
Southern  Railway.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Defendant  appeals  on  the  following  ex- 
ceptions: "(1)  In  not  sustaining  the  first 
ground  of  appeal  from  the  magistrate's  court, 
for  the  reason  therein  stated,  as  follows: 
The  magistrate  erred  in  refusing  to  set  aside 
the  judgment,  the  error  being  that  the  cause 
of  action,  If  any,  arose  in  Greenville  county, 
the  point  of  destination  of  shipment,  and 
where  plaintiff  is  required  by  law  to  file  his 
claim  for  loss  or  damage;  that  therefore  the 
magistrate  was  without  jurisdiction  to  try 
the  case  in  Cherokee  county.  (2)  In  not  sus- 
taining the  second  ground  of  appeal,  as  fol- 
lows: The  magistrate  erred  in  admitting 
the  record  of  a  judgment  in  plaintiff's  favor 
against  the  defendant,  in  a  former  suit,  the 
error  being  that  such  judgment  was  not 
pleaded,  that  the  evidence  was  incompetent 
and  irrelevant  (3)  In  not  sustaining  the  third 
ground  of  appeal  as  follows :  The  magistrate 
erred  in  not  dismissing  the  action,  the  reason 
being  that  at  the  time  this  action  was 
brought,  plaintiff  had  not  recovered  a  judg- 
ment against  the  defendant  for  the  full 
amount  of  his  claim  for  loss,  which  is  neces- 
sary under  the  law,  that  such  judgment  was 
recovered  only  a  short  while  before  the  trial 
of  this  case;  and  in  overruling  defendant's 
objection  that  the  court  could  not  take  notice 
of  such  former  judgment  unless  brought  be- 
fore the  court  by  a  supplementary  pleading. 

(4)  In  not  sustaining  the  fourth  ground  of  ap- 
peal, as  follows:  The  magistrate  erred  in 
not  holding  that  plaintiff  was  bound  by  the 
original  claim  for  $104  filed  with  the  agent 
at  Greers.  and  that  there  had  been  no  recov- 
ery for  the  full  amount  of  plaintilTs  claim, 
and  in  not  giving  judgment  for  the  defendant 

(5)  In  not  sustaining  the  fifth  ground  of  ap- 
peal, as  follows:  The  magistrate  erred  in 
sustaining  plaintifTs  objection  to  the  testi- 
mony offered  by  defendant  from  a  witness, 
R  L.  Spencer,  to  show  the  value  of  the 
goods  lost,  on  the  ground  that  that  issue  has 
already  been  adjudicated,  the  error  being 
that  the  judgment  in  the  former  case  was  not 
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pleaded  as  required  by  law;  and  that  testi- 
mony tending  to  show  that  value  of  the 
goods  was  competent  (6)  In  not  sustaining 
the  sixth  ground  of  appeal,  as  follows :  The 
magistrate  erred  in  sustaining  objection  to 
the  testimony  of  C  T.  Clary,  a  witness  for 
defendant,  the  error  being  that  such  testi- 
mony was  relevant  and  competent,  to  prove 
the  contract  between  plaintiff  and  defendant; 
to  explain  any  defects  in  the  printed  or 
stamped  stipulation  as  to  value;  to  show  a 
consideration  for  value  limitation;  to  show 
both  by  parol  and  stamp  Itself  what  the 
stipulation  in  red  ink  was  intended  to  be,  or 
really  is;  to  show  how  the  defect  occurred; 
to  show  that  plaintiff  had  full  opportunity 
to  find  out  what  the  stipulation  and  the 
terms  of  the  contract  were.  (7)  In  not  sus- 
taining the  seventh  ground  of  appeal,  as  fol- 
lows: The  magistrate  erred  in  refusing  to 
admit  as  evidence  the  slip  of  paper  with  the 
stamped  Impression  made  by  the  stamp  with 
which  the  value  clause  was  stamped  on  the 
bill  of  lading,  the  error  being  that  the  same 
was  competent  to  explain  said  stipulation. 
(8)  In  not  sustaining  the  eighth  ground  of 
appeal,  as  follows :  The  magistrate  erred  In 
not  holding  that  the  bill  of  lading  with  the 
red  ink  clause  was  the  contract  between  the 
parties,  and  that  under  the  bill  of  lading 
defendant's  liability  did  not  exceed  five  dol- 
lars ($5.00)  per  hundred  pounds  In  case  of  loss 
or  damage,  and  in  not  rendering  his  judgment 
for  the  defendant  In  not  finding  for  the 
defendant  upon  the  whole  case.  (0)  His  hon- 
or further  erred  In  his  finding  of  fact  that  at 
least  a  portion  of  the  cause  of  action  did  arise 
in  Cherokee  county,  and  that  this  action 
could  be  brought  in  the  county  where  the 
main  action  was  brought  The  error  being  that 
there  is  no  testimony  to  show  that  any  part 
of  the  cause  of  action  arose  In  Cherokee 
county." 

W.  S.  Hall,  Jr.,  for  appellant  Butler  A 
Osborne,  for  respondent 

GARY,  A.  J.  The  record  contains  the  fol- 
lowing statement  of  facts :  **This  action  was 
begun  In  the  magistrate's  court  In  Cherokee 
county,  April  15,  1005,  by  the  plaintiff  to  re- 
cover the  statutory  penalty  under  Acts  1903, 
pp.  81,  82.  On  December  29,  1904,  plain- 
tiff  delivered  to  the  defendant  at  Qaffney, 
S.  C,  for  transportation  to  Greers,  S.  C,  a 
lot  of  household  goods.  A  box  of  these  goods 
was  never  delivered  to  the  plaintiff,  but  was 
lost  or  destroyed.  After  a  part  of  the  goods 
arrived  at  Greers,  the  plaintiff  made  some 
effort  to  get  them.  On  March  4,  1905,  plain- 
tiff filed  with  agent  at  Greers,  in  Greenville 
county,  a  claim  in  writing  for  $100,  which  is 
shown  by  the  case  In  the  damage  suit  as  well 
as  by  the  record  in  this  case.  He  also 
brought  this  suit  on  the  same  day  that  his 
action  for  damages  was  commenced.  The 
damage  suit  was  tried  on  May  9,  1905,  re- 
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suiting  In  a  verdict  of  $100  for  plalntUf,  upon 
whicb  judgment  was  entered  May  10,  1903. 
Tbis  case  was  subsequently  tried  on  May  10, 
1905,  by  tbe  magistrate  wltbout  a  Jury.  He 
gave  plaintiff  judgment  for  tbe  sum  of  |50, 
May  11,  1905.  Defendant  tben  moved  to  set 
aside  the  judgment  on  tbe  ground  tbat  tbe 
magistrate  was  witbout  jurisdiction,  the 
cause  of  action,  if  any,  having  arisen  wholly 
In  Greenville  county,  S.  G.  The  magistrate 
overruled  tbe  motion.  Defendant  tben  ap- 
pealed to  tbe  circuit  court  Tbe  judgment 
of  tbe  circuit  court  affirmed  tbe  judgment  of 
the  magistrate's  court,  and  all  of  defendant's 
exceptions  were  overruled.  From  judgment 
of  the  circuit  court  defendant  gave  due  no- 
tice of  appeal.*'  The  defendant  interposed 
a  general  denial,  and  contested  the  case  upon 
the  merits. 

In  dismissing  the  appeal  from  the  judgment 
rendered'  by  tbe  magistrate,  tbe  circuit  judge 
said :  "Tbe  cause  comes  before  me  upon  ap- 
peal by  defendant  from  tbe  judgment  of  the 
magistrate  in  favor  of  tbe  plaintiff  for  the 
full  amount,  and  from  tbe  order  of  said  mag- 
istrate, overruling  defendant's  motion  to  set 
aside  said  judgment  on  tbe  ground  tbat  no 
part  of  the  cause  of  action  arose  in  tbis 
county.  I  agree  with  the  magistrate  in  bis 
findings  and  also  in  his  action  in  overruling 
said  motion,  and  his  judgment  and  said  or- 
der are  hereby  sustained  and  affirmed.  I  find 
as  fact,  also,  that  at  least  a  portion  of  the 
cause  of  action  did  arise  in  this  county,  and 
that  tbis  action  could  be  brought  in  tbe  county 
where  the  main  action  was  brought"  The 
defendant's  exceptions  will  be  set  out  in  the 
report  of  the  case. 

Section  88  of  the  Code  of  Civil  Procedure 
of  1902,  provides  that  certain  rules  shall  be 
observed  in  tbe  courts  of  magistrates,  one  of 
which  is  that  "pleadings  are  not  required  to 
be  in  any  particular  form,  but  must  be  such 
as  to  enable  a  person  of  common  understand- 
ing to  know  what  Is  intended."  Section  368 
of  tbe  Code,  selatlve  to  appeals  to  the  circuit 
court  from  Inferior  courts,  contains  tbe  pro- 
vision, "upon  hearing  the  appeal,  the  ap- 
pellate court  shall  give  judgment  according 
to  the  justice  of  the  case,  without  regard  to 
technical  errors  -and  defects  which  do  not 
affect  the  merits.  In  giving  the  judgment ,  tbe 
court  may  affirm  or  reverse  the  judgment  of 
tbe  court  below,  In  whole  or  in  part,  and  as 
to  any  or  all  of  tbe  parties^  and  for  errors 
of  law  or  fact" 

1.  If  tbe  circuit  court,  ppon  hearing  the 
appeal  from  tbe  magistrate,  overrules  or  sus- 
tains tbe  exceptions,  his  action  cannot  be  as- 
signed as  error,  as  to  any  of  tbe  exceptions 
tbat  involved  questions  of  fact  or  technical 
defects  that  did  not  affect  the  merits.  All 
the  exceptions  of  the  appellant  relate  to 
questions  of  fact,  or  "technical  errors  and  de- 
fects which  do  not  affect  the  merits,"  except 
tbat  whicb  assigns  error  on  tbe  part  of  his 
honor,  the  circuit  Judge,  in  refusing  to  dis- 


miss the  action  on  the  ground  tbat  the 
istrate  did  not  have  jurisdiction. 

2.  The  question  of  jurisdiction  related  to 
the  person,  and  was  waived  when  tbe  defend- 
ant answered  tbe  complaint  and  contested 
tbe  merits  of  tbe  case.  It  is  only  necessary 
to  refer  to  Best  v.  Ry.,  72  S.  C.  479,  52  S.  E. 
223,  and  the  cases  therein  cited,  to  show  tbat 
this  conclusion  is  amply  supported  by  the  au- 
thorities. 

It  is  the  judgment  of  tbis  court,  that  tbe 
judgment  of  tbe  circuit  court  be  affirmed. 


(73  s.  C.ZU) 

STATB   T.   THRAII/KILIi. 

(Supreme  Court  of  South  Carolina.    Feb.  23, 
1906.) 

1.  Homicide— EviDENCB— Motive. 

On  trial  for  murder,  evidence  that,  when 
witness  carried  tbe  message  to  deceased  that  his 
brother  bad  been  shot,  deceased  was  sitting  by 
the  fire  holding  his  child  in  bis  arms,  was  ad- 
missible to  show  that  deceased  had  a  motive  to 
attack  accused  in  revenge  for  shooting  his 
brother. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Homicide,  SS  82a-:;i!3.i 

2.  Same. 

Transactions  clearly  connected  with  a 
homicide,  and  leading  up  to  it,  and  explanatory 
of  it.  and  tending  to  show  the  mental  attitude  of 
defendant,  are  admissible  in  evidence. 

[Ed.  Note. — For  cases  In  poinr,  see  voL  20, 
Cent.  Dig.  Homicide,  SS  841-350.] 

3.  Infartb-<:;rihe8— Coercion. 

Coercion  by  a  father  is  insufficient  to  ex- 
cuse homicide  committed  by  a  son  17  years  old. 
[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Infants,  §  173.) 

4.  Homicide— Motive. 

Motive,  on  trial  for  murder,  need  not  be 
shown,  thoo^h  the  absence  o(  evidence  of  motive 
can  be  considered  in  detei*aiming  the  existence 
of  criminal  in  ten  L 

[Ed.  Note. — For  cases  in  pomt,  see  vol.  20 
Cent   Dig.   Homicide,  §  4S1.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Saluda  County;  Purdy,  Judge. 

Clarence  Thrailkill  was  convicted  of  man- 
slaughter, and  appeals.    Affirmed. 

Able  &  Blease,  C.  J.  Ramage,  and  E.  F. 
Strotber,  for  appellant  R.  A.  Cooper,  J.  W. 
Thurmond,  E.  L.  Asbill,  and  B.  W.  Crouch, 
for  the  State. 

JONES,  J.  The  defendant  Clarence  Thrail- 
kill was  indictee}  for  the  killing  of  Benja- 
min Burton  at  Monetta,  Saluda  county,  on 
the  27th  day  of  April,  1904,  was  found  guilty 
of  manslaughter,  and  sentenced  to  imprison- 
ment upon  the  public  works  of  Saluda  coun- 
ty, or  tbe  penitentiary  for  three  years.  Mor- 
gan  Thrailkill,  the  father  of  defendant,  bad 
been  indicted  for  the  same  offense,  was  con- 
victed of  murder  with  a  recommendation  to 
merc3%  and  sentenced  to  life  imprisonment, 
which  Judgment  on  appeal  therefrom  was 
afiirmed  by  this  court  State  v.  Thrailkill, 
71  S.  C.  130,  50  S.  E.  551.  It  appears  that 
on  April  27, 1904,  Morgan  Ttirailkill  and  Clar* 
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ence  Thrailkill  left  home  In  a  buggy,  Morgan 
armed  with  a  sbotgim  and  Clarence  armed 
with  a  pistol,  and  drove  to  the  store  of  Lack- 
ey Burton,  the  brother  of  the  deceased,  Ben- 
jamin Burton,  and  Morgan  ThrailkiU  de- 
manded of  Lackey  Burton  the  return  of  a 
pistol  claimed  by  him,  which  Lackey  Burton 
testified  had  been  .pawned  with  him  by  a  ne- 
gro. Lackey  Burton  testified  that  he  had 
offered  to  deliver  the  pistol  to  Morgan 
ThrailkiU  upon  the  payment  of  35  cents,  to 
secure  which  it  had  been  pledged;  that  with- 
out any  aggression  on  his  part  Morgan  Thrail- 
kiU attempted  to  shoot  him  from  the  buggy 
with  the  shotgun;  that  he  seized  the  gun 
to  protect  himself,  and  while  Morgan  Thrail- 
kiU and  he  both  bad  hold  of  the  gun,  Clar- 
ence ThrailkiU  shot  him  with  a  pistol.  Clar- 
ence ThrailkiU  testified  that  Lackey  Burton 
refused  to  give  up  the  pawned  pistol  and 
endeavored  to  take  the  gun  from  the  buggy 
by  force  without  any  aggression  on  their 
part,  and  he  further  testified  that  he  shot 
Lackey  Burton  In  defense  of  his  father,  see- 
ing Lackey  Burton  trying  to  draw  a  pistol 
while  struggling  for  the  possession  of  the 
jHin.  The  shot  frightened  the  mule  hitched 
to  the  buggy,  and  while  the  Thrailkills  were 
getting  it  under  control.  Lackey  Burton 
started  to  run  across  the  railroad  to  the  store 
of  Stevens  &  Catoe,  75  to  100  yards  distant 
Morgan  ThrailkiU  got  out  of  the  buggy  and 
followed  Lackey  Burton  with  his  gun  and, 
according  to  the  testimony  of  a  witness  for 
the  state,  appeared  to  try  to  shoot  Lackey 
Burton,  but  for  some  reason  did  not  fire, 
Lackey  Burton,  limping  from  his  wound,  en- 
tered the  store  of  Stevens  &  Catoe.  Accord- 
ing to  the  testimony  of  D.  B.  Busby,  the 
principal  witness  for  the  state,  Morgan 
ThrailkiU  did  not  enter  the  store  but  walk- 
ed back  and  forth  over  the  ground  there, 
evidently  looking  for  some  one  in  the  store, 
and  tliat  Clarence  ThrailkiU  was  walking  up 
and  down  the  street  with  a  pistol  in  his  hand. 
This  witness  testified  that  in  a  short  while 
he  saw  the  deceased,  Benjamin  Burton, 
come  from  the  direction  of  his  home  walk- 
ing towards  the  store  of  Stevens  &  Catoe 
with  a  gun  under  his  left  arm,  and  making 
no  demonstration;  that  Morgan  ThrailkiU 
raised  his  gun,  and  fired  in  the  direction  of 
Benjamin  Burton;  that  Benjamin  Burton  fell 
to  the  ground;  that  Clarence  ThrailkiU  rais- 
ed his  pistol,  and  fired  in  the  direction  of 
Benjamin  Burton  after  he  fell.  Clarence 
testified  that  the  deceased  was  in  the  act  of 
raising  his  gun  when  his  father  fired,  and 
that  if  he  (the  defendant)  fired,  it  was  under 
excitement  It  appears  that  Benjamin  Bur- 
ton left  his  home  with  a  gun  immediately 
after  receiving  a  message  delivered  to  his 
wife  by  Boyce  Gantt  a  few  minutes  after 
the  shooting  of  his  brother,  Lackey  Burton. 
1.  Appellant's  fourth  exception  alleges  er- 
ror In  allowing  the  state's  witness,  Boyce 
Gantt,  to  testify  that  when  he  carried  tbe 
message  to  Burton's  home  about  Lackey  be- 


ing shot,  he  was  sitting  at  the  fire  wltli  his 
little  baby  in  his  arms.  A  similar  exception 
was  overruled  in  State  v.  ThrailkiU,  71  S.  O. 
142,  50  S.  B.  553,  as  to  which  the  court,  by 
Mr.  Justice  Woods,  said:  '^Whether  the  de- 
ceased knew  at  the  time  he  was  killed  of  the 
shooting  of  his  brother  by  Clarence  ThrailkiU, 
was  a  most  inportant  Inquiry  as  to  a  sub- 
stantive fact,  because  such  knowledge  would 
manifestly  powerfully  affect  his  feelings, 
and  influence  his  conduct  Hence,  proof 
that  he  was  informed  of  the  shooting  of  his 
brother  tended  to  enUghten  the  jury  as  to  his 
feelings  towards  tbe  ThrallkiUs,  and  to  inter- 
pret his  action.  Therefore,  It  was  not  only 
competent  to  prove  that  Boyce  Gantt  had 
informed  him,  through  his  wife,  of  the  shoot- 
ing of  his  brother,  but  the  issue  being  wheth- 
er the  defendant  killed  in  self-defense,  it 
was  clearly  favorable  to  him  to  prove  that 
deceased  had  a  motive  to  attack  in  revenge 
for  the  shooting  of  his  brother." 

2.  The  fifth,  sixth  and  seventh  exceptions 
allege  error  in  permitting  the  state's  wit- 
nesses, Busby  and  Lackey  Burton,  to  testify 
as  to  the  matters  which  took  place  between 
Lackey  Burton  and  the  defendant  and  his 
father,  as  they  did  not  tend  to  show  the  men- 
tal attitudeof  defendant  towards  the  deceased, 
but  towards  another  person,  Lackey  Burton* 
A  similar  exception  was  urged,  but  over- 
ruled, in  State  v.  Thraiikill,  71  S.  O.  140, 
50  S.  £3.  552.  '  The  transactions  narrated  in 
the  testimony  were  closely  connected  with 
the  homicide,  and  led  up  to  it  were  ex- 
planatory of  it,  and  tended  to  show  the  men- 
tal attitude  of  defendant  acting  in  concert 
and  sympathy  with  Morgan  Thraiikill 
throughout  State  v.  Miller  (S.  C.)  53  S. 
E.  426. 

8.  The  remaining  exceptions,  not  aban- 
doned, are  the  first  and  third,  which  relate  to 
the  charge  to  the  jury.  The  first  exception 
assigns  error  because  the  court  refused  to 
instruct  the  jury  as  follows:  "A  person  re- 
quired by  and  compelled  by  another  to  take 
part  in  the  commission  of  a  crime,  or  the 
doing  of  an  unlawful  act,  is  not  guilty  in  the 
eyes  of  the  law  if  the  force  or  coercion,  either 
actual  or  constructive,  used  to  induce  the 
person  charged  with  such  offense,  was  suf- 
ficient to  compel  a  person  of  the  same  age 
and  discretion  and  of  ordinary  firmness  and 
reason  to  do  such  act  of  violence  or  other 
unlawful  act"  This  Is  a  most  remarkable 
request  to  charge  and  was  very  pr<^erly  re- 
fused. It  had  no  application  whatever  to  the 
case.  The  defendant  was  at  the  time  of  the 
homicide  between  17  and  18  years  old,  and 
accountable  for  his  unlawful  acts.  It  does 
not  even  appear  that  he  acted  under  the  com- 
mand or  coercion  of  his  father,  and  if  he  did, 
no  command  by  a  parent  will  justify  a  crimi- 
nal act  by  a  child,  capax  doli. 

4.  The  third  exception  imputes  error  in  the 
court's  refusal  to  charge  as  follows:  "Be- 
fore the  state  is  entitled  to  a  verdict  of  guil- 
ty in  a  homicide  case,  it  iB  incnmbent  to 
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prove  beyond  a  reasonable  doubt  that  the 
accused  person  had  a  motive  for,  or  an  in- 
tention to,  commit  the  crime  of  which  he  is 
accused,  and  was  not  possessed  of  and 
prompted  by  a  wicked,  depraved,  and  wan- 
ton spirit,  without  regard  for  the  rights  of 
others,  a  verdict  of  guilty  cannot  be  reach- 
ed." The  request  was  properly  refused. 
Motive  is  not  an  essential  element  of  crime 
and  need  not  be  shown,  although  the  presence 
or  absence  of  evidence  of  a  motive  may  be 
considered  in  determining  whether  there  was 
the  criminal  Intent,  which  is  an  essential  ele- 
ment in  every  common-law  crime.  More- 
over, the  request  to  charge  might  have  been 
construed  as  eliminating  manslaughter  as  a 
possible  verdict.  The  charge  given  was  ex- 
plicit in  stating  to  the  Jury  what  it  was  nec- 
essary for  the  state  to  prove  in  order  to  con- 
vict under  the  indictment. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

(73  S.  C.  330) 

STATE  v.  AMEKER. 

(Supreme  Ck>urt  of  South  Carolina.    Feb.  26; 
1906.) 

1.  CoNSPiBACT— Definition. 

An  instruction  on  trial  for  conspiracy  that 
"conspiracy"  is  an  agreement  by  two  persons 
to  do  an  unlawful  act  or  to  do  a  lawful  act  by 
onlawful  means,  and  it  is  the  agreement  to  do 
the  unlawful  act  that  is  the  gist  of  the  whole 
matter,  and  that  if  the  defendants  went  to  the 
place  named  and  agreed  to  do  the  acts  alleged 
they  would  be  guilty  of  conspiracy,  or  if  two 
or  more  of  them  went  there  and  committed  the 
acts  alleged  by  virtue  of  an  agreement  so  to  do, 
then  they  would  be  guilty  of  conspiracy,  proper- 
ly described  the  offense. 

[Ed.  Note. — For  cases  in  point,  see  voL  10, 
Cent.  Dig.  Conspiracy,  §§  80-39.] 

2.  Indictment— SuBFLusAOE. 

Any  words  not  absolutely  necessary  to  an 
indictment  will  be  treated  as  immaterial  and 
need  not  be  stricken  out. 

[EJd.  Note. — ^For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  §§  311, 
312.] 

3.  Conspisact— Common -Law  Offense. 

Cr.  Code  1902,  |  233,  providing  for  punish- 
ment of  conspiracy  does  not  abrogate  the  law  of 
conspiracy  in  the  state. 

Appeal  from  General  Sessions  Circuit 
Court  of  Orangeburg  County;  Dantzler, 
Judge. 

Abe  Ameker  and  others  were  convicted  of 
conspiracy,  and  appeal.    AfQrmed. 

The  Judge  charged  the  Jury:  •'Mr.  Fore- 
man and  Gentlemen  of  the  Jury:  The  law 
gives  the  right  to  a  defendant  to  take  the 
stand  or  not,  in  the  trial  of  any  case,  that 
is,  he  may  or  may  not  testify,  and  the  Jury, 
by  virtue  of  that  fact.  Is  not  to  be  prejudiced 
against  such  a  defendant.  The  failure  of 
a  defendant  or  defendants  to  testify  should 
not  operate  against  them,  or  either  of  them, 
In  any  way.  Now,  it  is  incumbent  on  the 
state  to  prove  each  and  every  charge  of  the 
indictment  beyond  a  reasonable  doubt;  that 
does  not  mean  a  fanciful  or  imaginary  doubts 


but  it  must  be.  a  reasonable  doubt  It  is 
incumbent  on  the  state,  I  say,  to  prove  every 
charge  against  any  defendant  beyond  such 
a  doubt  These  defendants,  Mr.  Foreman 
and  gentlemen,  are  charged  under  the  indict- 
ment with  conspiracy,  and  conspiracy,  Mr. 
Foreman  and  gentlemen  of  the  Jury,  is  an 
agreement  by  two  or  more  persons  to  do  an 
unlawful  act,  or  to  do  a  lawful  act  by  un- 
lawful means.  For  instance,  suppose,  Mr. 
Foreman,  that  you  and  the  gentleman  on 
your  left  would  go  out  on  the  streets  of 
Orangeburg  and  commit  an  assault  and  bat- 
tery on  some  other  person,  that  would  be  an 
unlawful  act,  but  it  would  not  be  a  conspir- 
acy, unless  there  was  an  agreement  between 
you  to  do  the  act  before  doing  it  It  is  an 
agreement  to  do  an  unlawful  act  that  is  the 
gist  of  the  whole  matter.  Now,  Mr.  Fore- 
man and  gentlemen,  you  are  to  find  the 
facts  from  the  testimony  brought  out  on  the 
witness  stand,  and  apply  the  law  to  the 
facts,  giving  the  defendants  the  benefit  ot 
every  reasonable  doubt  If  you  find  that 
these  parties  went  to  the  place  named  and 
agreed  to  do  the  act  or  acts  as  alleged,  they 
are  guilty  of  conspiracy;  or  if  you  find  that 
twoor  more  of  them  went  there  and  committed 
the  acts  alleged  by  virtue  of  an  agreement 
so  to  do,  then  they  are  guilty  of  conspiracy. 
Now,  where  there  is  only  one  person  con- 
cerned, there  can  be  no  conspiracy,  because 
one  person  cannot  make  an  agreement  with 
himself.  Therefore,  if  you  find  a  verdict, 
you  can  find  all  guilty  or  all  not  guilty,  or  yon 
can  find  two  or  more  guilty,  specifying  which 
ones.  Find  your  verdict  from  the  testimony 
in  the  case,  giving  the  defendants  the  benefit 
of  every  reasonable  doubt  Take  the  record, 
gentlemen,  and  find  your  verdict.  Mr.  Fore- 
man and  gentlemen,  a  certain  person  named 
B.  Lee  Jefifcoat  was  mentioned  in  the  indict- 
ment, but  the  case  against  him  has  been  nolle 
prossed,  so  there  is  no  case  against  B.  Lee 
JefiPcoat" 

W.  H.  Sharpe,  Wolfe  &  Berry,  and  Jas. 
F.  Izlar,  for  appellants.  P.  F.  Hildebrand, 
for  the  State. 


POPE,  C.  J.  The  defendants  were  tried 
under  the  following  indictment:  "The  Jurors 
of  and  for  the  county  aforesaid,  in  the  state 
aforesaid,  upon  their  oath,  present,  that  Abe 
Ameker,  B.  Lee  Jeffcoat,  J.  B.  Ameker,  Cleve- 
land Hooker,  William  Jamison,  James  Mc- 
Leod,  late  of  the  county  aforesaid,  on  the 
twenty-second  day  of  April,  in  the  year  of 
our  Lord  one  thousand  and  nine  hundred 
and  five,  with  force  and  arms,  at  Orangeburg, 
in  the  county  and  state  aforesaid,  then  and 
there  unlawfully,  feloniously,  and  willfully 
conspired  together,  and  banded  themselves 
together  at  a  certain  public  place  in  the 
county  and  state  aforesaid,  to  wit,  at  Laurel 
Bay,  for  the  purpose  of  hindering,  prevent- 
ing, and  obstructing  certain  citizens  of  the 
United  States  and  of  this  state  of  and  from 
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the  free  exercise  of  their  rights  and  privi- 
leges, accorded  them  under  the  laws  of  the 
United  States  and  the  laws  of  this  state,  by 
then  and  there  obstructing,  hindering,  and 
preventing,  L.  P.  Wisenhunt,  T.  A.  Salley, 
E.  J.  Salley,  Robert  Salley,  R.  J.  Salley, 
Charlie  Hall.  S.  B.  Hall,  M.  S.  Williams, 
Mike  Fanning,  Arthur  Robinson,  Dan  Davis, 
Mrs.  Tom  Salley,  Mrs.  R.  B.  Fanning,  Mrs. 
S.  B.  Hall,  Mrs.  G.  S.  Davis,  Willis  Williams 
and  divers  other  persons  to  the  jurors  afore- 
said unknown,  who,  being  then  and  there 
assembled  for  the  purpose  of  engaging  in 
social  intercourse  and  peaceable  pastimes, 
such  as  are  commonly  enjoyed  at  picnics,  and 
were  so  engaged;  they,  the  said  Abe  Ameker, 
B.  Lee  JeflPcoat^  J.  B.  Ameker,  Cleveland 
Hooker,  William  Jamison  and  James  McLeod, 
In  pursuance  of  the  said  conspiracy,  then 
and  there  unlawfully,  violently,  riotously, 
tumultuously,  with  pistols  and  other  weap- 
ons, and  threats,  routing  and  putting  to 
flight  the  said  L.  P.  Wisenhunt,  T.  A.  Salley, 
E.  J.  Salley,  Robert  Salley,  R.  J.  Salley, 
Charlie  Hall,  S.  B.  Hall,  M.  S.  Williams, 
Mike  Fanning,  Arthur  Robinson,  Dan  Davis, 
Mrs.  Tom  Salley,  Mrs.  R.  E.  Fanning,  Mrs.  S. 
B.  Hall,  Mrs.  G.  S.  Davis,  Willis  Williams 
and  divers  other  persons  to  the  jurors  afore- 
said unknown,  against  the  form  of  the  statute 
in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state."  After  the 
Introduction  of  testimony  for  the  state  and 
the  charge  of  his  honor,  Judge  C.  C.  Dantzler, 
the  jury  found  the  verdict  of  guilty,  and  the 
defendants,  Abe  Ameker,  J.  B.  Ameker  and 
Cleveland  Hooker,  were  each  sentenced  to  be 
imprisoned  in  the  county  jail  of  Orangeburg 
county  at  hard  labor  upon  the  public  works 
of  said  county,  for  the  term  of  two  years,  or 
be  confined  in  the"  State  Penitentiary  at  hard 
labor  for  a  like  period.  The  two  defendants, 
William  Williamson  and  James  Mcl^eod,  were 
each  sentenced  to  be  imprisoned  in  the  county 
Jail  of  Orangeburg  county  at  hard  labor  upon 
the  public  works  of  said  county  for  a  period 
of  18  months,  or  be  confined  in  the  State 
Penitentiary  at  hard  labor  for  a  like  period. 
From  this  judgment  the  defendants  appeal- 
ed to  this  court  upon  the  following  grounds: 
••(1)  Because  his  honor  erred.  In  holding  that 
notwithstanding  there  was  no  statute  mak- 
ing the  offense  criminal  for  which  the  de- 
fendants stood  indicted,  the  said  indictment 
was  good  at  common  law,  and  that  the  de- 
fendants could  be  tried  thereunder,  and  if 
convicted  could  be  punished  as  a  common- 
law  offense  is  punished.  (2)  Because  his 
honor  erred  in  holding  that  the  offense  with 
which  the  defendants  were  charged  constitu- 
ted a  criminal  conspiracy,  and  could  be  pun- 
ished as  such,  at  common  law,  if  the  defend- 
ants were  convicted,  notwithstanding  the  ob- 
ject in  attending  the  picnic  may  have  been 
lawful,  if  the  means  employed  for  attaining 
said  object  were  unlawful.  (3)  Because  his 
honor  erred  in  holding  that  notwithstanding 
the  gist  of  every  conspiracy  is  the  unlawful 


combination  of  two  or  more  persons  to  do 
an  unlawful  act,  no  previous  agreement  of 
'the  parties  charged  was  necessary  to  com- 
plete the  crime,  but  that  the  conspiracy 
might  arise  on  the  Instant  and  be  proven  by 
the  circumstances  surrounding  the  act; 
whereas,  he  should  have  held  that  both  under 
statute  and  at  common  law,  some  unlawful 
means  should  have  been  contemplated  or 
used,  some  overt  act  committed,  some  combi- 
nation of  the  defendants  for  carrying  their 
plans  Into  effect  must  be  proved;  and  that 
under  the  circumstances  here  no  such  agree- 
ment could  have  been  entered  into  between 
the  defendants,  or  inferred  from  their  conduct 
or  acts.  (4)  Because  his  honor  erred  In 
holding  that  If  the  conduct  of  the  defendants 
on  the  occasion  was  such  as  to  tend  a  breach 
of  the  peace,  they  could  be  punished  at  com- 
mon law ;  whereas,  he  should  have  held,  that 
if  each  of  the  defendants  acted  singly  and 
individually  and  for  himself,  on  the  occasion, 
the  crime  of  conspiracy  was  not  committed, 
and  the  defendants  could  not  be  punished 
under  the  said  Indictment  for  such  crime, 
either  under  the  statute  law  or  at  common 
law.  (5)  Because  there  is  no  such  crime  as 
conspiracy  either  by  statute  or  at  common 
law  In  attending  a  public  picnic,  the  object 
being  a  lawful  one,  and  there  being  no  pre- 
vious combination  or  agreement  to  commit 
any  crime  proved,  and  his  honor  erred  In 
not  so  holding,  and  In  not  so  instructing  the 
jury.  (6)  Because  the  means  used  as  shown 
by  the  acts  of  the  defendants,  and  the  testi- 
mony before  the  court  at  the  trial,  did  not 
amount  to  an  indictable  crime  either  under 
the  statute  or  at  common  law,  but  at  the 
most  merely  a  civil  injury,  and  his  honor 
erred  in  not  so  holding  and  charging  the  jury. 
(7)  Because  his  honor  erred  in  not  quash- 
ing the  Indictment  on  the  ground  that  It 
did  not  charge  an  indictable  offense  either 
under  any  statute  or  at  commgn  law.  And 
after  verdict  against  the  defendants,  the 
same  being  a  misdemeanor,  not  making  the 
sentence  of  the  court  fine  and  Imprisonment, 
and  In  drawing  a  distinction  therein,  the 
verdict  being  guilty  generally.  (8)  Because 
his  honor  erred  in  not  making  the  prisoners 
arraigned,  if  the  offense  was  felony,  and 
made  so  by  statute,  as  contended  by  the 
learned  solicitor.  (9)  Because  his  honor 
erred.  In  holding  that  the  indictment  was  one 
at  common  law;  that  no  overt  act  was  nec- 
essary to  render  the  crime  complete,  and  that 
the  jury  might  infer  the  previous  combination 
from  the  circumstances,  such  as  the  conduct 
and  acts  of  the  parties  after  their  arrival  on 
the  picnic  grounds;  whereas,  the  circuit 
judge  should  have  held  and  Instructed  the 
jury  that  there  is  no  liability  for  acts  not 
contemplated,  and  which  are  not  within  the 
purpose  of  the  conspiracy  or  In  the  natural 
consequence  of  the  execution  of  such  purpose. 
(10)  Because  his  honor  erred  in  refusing  en 
motion  to  strike  out  the  surplusage  in  the 
Indictment  and  to  elect  on  which  charge  of 
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conspiracy  the  state  would  proceed  against 
the  defendants.  (11)  Because  his  honor 
erred  in  ruling  that  the  defendants  would  go 
to  trial  on  the  charge  of  conspiracy  contained 
in  the  indictment,  and  in  refusing  to  require 
the  state  to  elect  the  same,  charging  an  of- 
fense hoth  of  common  law  and  under  the 
statute  law,  and  in  holding  that  the  conspir- 
acy charged  by  the  indictment  was  a  con- 
spiracy at  common  law,  and  not  under  any 
statute  law  of  the  state ;  whereas,  he  should 
have  granted  the  motion  to  elect  on  which 
charge  the  state  would  rely,  and  in  not  hold- 
ing that  the  Indictment  attempted  to  charge 
a  conspiracy  under  the  statute  law  of  this 
state,  and  that  there  was  no  statute  applicable 
and  no  offense  at  common  law  charged;  and  he 
consequently  should  have  quashed  the  Indict- 
ment, and  permitted  the  defendants  to  be  dis- 
charged from  custody,  and  to  go  without  day. 
(12)  Because  his  honor  erred  in  his  charge 
and  In  defining  the  crime  of  conspiracy  when 
he  charged  the  Jury  as  follows :  ^Conspiracy, 
Mr.  Foreman  and  gentlemen  of  the  jury, 
is  an  agreement  by  two  or  more  persons  to 
do  an  unlawful  act,  or  to  do  a  lawful  act 
by  unlawful  means';  whereas,  he  should 
have  charged  the  Jury  and  defined  the  of- 
fense, as  follows :  'Conspiracy  is  a  combina- 
tion of  two  or  more  persons  to  do  an  unlaw- 
ful act  whether  that  be  the  final  object  of  the 
combination,  or  only  the  means  to  the  final 
end,  or  whether  the  act  be  a  crime  or  an  act 
hurtful  to  the  public,  a  class  of  persons,  or  an 
individual,*  as  the  offense  is  usually  divided 
into  three  heads:  (1)  Where  the  end  to  be 
obtained  is  in  Itself  a  crime.  (2)  Where 
the  object  is  lawful,  but  the  means  by  which 
It  is  to  be  attained  are  unlawful;  and  (3) 
where  the  object  is  to  do  an  injury  to  a  third 
person,  or  a  class,  though.  If  the  Injury  were 
infiictrd  by  a  single  Individual,  it  would  be 
a  civil  Injury  and  not  a  crime.  The  gist  of 
the  crime  being  the  combination,  there  must 
be  some  understanding  between  the  parties; 
the  mere  intention,  or  cognizance  of  another's 
intention,  to  commit  a  crime,  cannot  make  a 
person  a  co-conspirator.  There  must  be  an 
unlawful  combination  to  complete  the  con*" 
Bpiracy,  whether  the  crime  be  at  common 
law  or  under  a  special  statute  making  the 
offense  Indictable  commonly  or  generally." 

It  seems  that  on  the  22d  of  April,  1905, 
about  200  people,  men  and  women,  were  gath- 
ered together  at  a  picnic  at  Laurel  Bay,  on 
the  Edisto  river,  in  Orangeburg  county,  in  this 
state,  and  this  kind  of  gathering  was  usual 
in  each  year.  People  began  to  assemble  at 
about  11  o'clock  In  the  morning.  After  din- 
ner and  at  about  3  o'clock,  the  defendants 
appeared  on  the  grounds.  They  first  shot 
at  a  bottle  in  the  river,  and  afterwards  with- 
in 20  feet  of  the  ladies  and  gentlemen  who 
bad  arranged  the  picnic.  Abe  Ameker  be- 
gan to  play  his  banjo,  while  Cleveland  Hooker 
danced  and  cursed.  The  other  defendants 
were  gathered  about  these  two,  Including  the 
two  nesroes  of  the  party.    One  of  the  defend- 


ants had  a  paddle  in  Ills  hand,  and  the  in- 
evitable pistol  was  also  In  hand.  There  was 
evidently  some  bad  blood  created  among  the 
picnickers  by  the  presence  of  the  two  negroes, 
and  also  by  the  profane  swearing,  for  some 
people  m^de  ready  to  go  home,  so  as  to  avoid 
such  bad  conduct  It  was  perfectly  natural 
for  those  white  people  to  object  to  the  pres- 
ence of  the  negroes  at  their  picnic,  as  well 
as  the  use  of  profanity  in  their  hearing.  It 
was  natural,  also,  for  the  picnic  party  to  ob- 
ject to  the  firing  of  the  pistols,  but  still  noth- 
ing was  done  by  the  picnic  party.  One  of 
them  had  a  dog,  and  Charles  Cleveland  knock- 
ed the  dog,  which  caused  a  Mr.  Wisenhunt  to 
ask  them  not  to  hurt  the  dog.  At  once  Cleve- 
land said :  "I  will  kick  you."  Mr.  Fanning 
said:  "I  wouldn't  take  that"  Abe  Ameker 
said,  **What  in  the  hell  have  you  got  to  do 
with  it?  What  have  you  got  to  stick  your 
mouth  in  it  for?"  And  he  said:  "If  there  is 
nothing  to  do  but  a  fight,  you  can  get  it" 
Abe  Ameker  walked  up  with  a  drawn  knife. 
Mr.  Hooker  drew  a  pistol,  and  there  was  an- 
other knife  in  the  crowd.  Mr.  Wisenhunt 
said:  "I  am  not  positive  that  Chicken  Ameker 
drew  It"  He  also  said:  "The  colored  men 
were  there.  I  only  saw  them  in  a  sort  of  a 
scrimmage.  I  heard  some  of  the  ladles  ask 
the  gentlemen  not  to  have  any  row."  The  de- 
fendants were  cursing.  Chicken  Ameker's 
name  was  John  B.  Ameker.  Richard  J.  Sal- 
ley  testified:  "I  was  at  the  picnic.  The  first 
thing  I  saw  was  these  three  white  men,  danc- 
ing and  picking  a  banjo,  and  cursing  before 
our  ladies.  I  did  not  get  into  the  row.  I 
was  trying  to  get  my  mother  and  family  out 
of  the  way.  The  first  thing  I  saw  was  this 
black  negro  knock  Shelly  Hall  down  with  a 
boat  paddle,  knocked  him  senseless;  and  I 
saw  Mr.  Hooker  draw  a  pistol.  He  said, 
"I  will  kill  the  first  d— d  man  that  troubles 
my  negro."  The  yellow  negro  had  Charlie 
Hall  on  the  ground,  and  when  Shelly  Hall 
went  to  pull  him  off,  the  black  negro  knocked 
him.  The  question  was  asked  him:  "Who 
did  you  see  on  the  log?"  and  he  answered. 
'*The  two  Mr.  Amekers,  these  two  negroes  and 
Mr.  Hooker.  They  were  all  there  together." 
The  testimony  tended  to  prove  that  the  de- 
fendants were  not  invited  to  the  picnic.  That 
they  were  all  together ;  each  one  of  them  took 
part  in  the  difficulty.  They  were  cursing. 
They  shot  their  pistols.  The  picnic  party 
were  having  a  happy  time  until  this  party  of 
five  came  upon  the  grounds.  When  the  in- 
dictment was  being  considered,  Mr.  Izlar 
moved  that  the  surplusage  therein  be  stricken 
out  Motion  was  overruled.  Mir.  Sharpe 
moved  that  the  indictment  be  specifically 
drawn  as  to  whether  defendants  go  to  trial 
on  the  charge  of  conspiracy  or  not  The 
judge  said,  "Ton  will  go  to  trial  on  the  charge 
of  conspiracy."  Thereupon  Mr.  Wolfe,  for 
the  defendants,  moved  that  the  solicitor  elect 
Motion  refused. 

1.  It  will  be  noticed  that  the  surplusage 
which  it  was  moved  to  have  stricken  from  the 
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indictment,  was  not  specifically  noticed.  But 
we  will  consfder  that  this  motion  was  di- 
rected to  the  expnrging  of  snch  parts  of  the 
indictment  as  related  to  the  history  of  the 
conspiracy  by  naming  the  persons  who  were 
interfered  with  by  the  defendants.  The  court 
ordered  that  the  misdemeanor  of  a  conspira- 
cy at  common  law  should  be  tried.  This 
necessitates  that  the  character  of  that  of- 
fense should  be  considered.  What  is  con- 
spiracy? Under  the  law  It  may  be  defined  as 
follows:  "The  combination  of  two  or  more 
persons  to  do  something  unlawful,  either 
as  a  means  or  as  an  ultimate  end"  (Com. 
V.  Waterman,  122  Mass.  43)  ;  or,  as  remark- 
ed by  6  A.  &  E.  Ency.  page  832 :  "Conspiracy, 
therefore,  is  rather  described  than  defined, 
and  the  description  which  seems  to  have  the 
widest  recognition  and  approval  by  the  au- 
thorities declares  a  criminal  conspiracy  to 
consist  of  a  combination  between  two  or  more 
persons  for  the  purpose  of  accomplishing  a 
criminal  or  unlawful  object,  or  an  object 
neither  criminal  nor  unlawful  by  criminal  or 
unlawful  means."  Now,  what  was  the  de- 
scription given  by  the  circuit  Judge  of  this 
offense?  In  his  charge  he  said:  "These  de- 
fendants, Mr.  Foreman  and  gentlemen,  are 
charged  under  the  indictment  with  conspiracy, 
and  conspiracy,  Mr.  Foreman  and  gentlemen 
of  the  Jury,  is  an  agreement  by  two  persons 
to  do  an  unlawful  act  or  to  do  a  lawful  act 
by  unlawful  means."  But  the  circuit  Judge 
goes  on  and  says:  "For  instance,  suppose, 
Mr.  Foreman,  that  you  and  the  gentleman  on 
your  left  would  go  out  in  the  streets  of  Orang- 
burg  and  commit  an  assault  and  battery  on 
some  other  person,  that  would  be  an  unlaw- 
ful act,  but  it  would  not  be  a  conspiracy,  un- 
less there  was  an  agreement  between  you  to 
do  the  act  before  doing  it.  It  Is  an  agree- 
ment to  do  an  unlawful  act  that  is  the  gist 
of  the  whole  matter."  The  circuit  Judge  goes 
further  and  charges  the  Jury:  "If  you  find 
that  these  parties  went  to  the  place  named 
and  agreed  to  do  tlie  act  or  acts  alleged,  they 
are  guilty  of  conspiracy,  or  if  you  find  that 
two  or  more  of  them  went  there  and  com- 
mitted the  acts  alleged  by  virtue  of  an  agree- 
ment so  to  do,  then  they  are  guilty  of  a  con- 
spiracy." It  s^ms  to  us  the  circuit  Judge 
has,  by  the  charge  thus  made  to  the  Jury,  cor- 
rectly described  the  offense  of  conspiracy. 
So  far,  therefore,  the  circuit  Judge  has  com- 
mitted no  error  in  describing  the  offense  of 
conspiracy. 

2.  Let  us  look  and  see  If  the  circuit  Judge 
was  in  error  In  holding  that  there  was  no 
surplusage  to  be  stricken  out  of  the  indict- 
ment Chief  Justice  Mclver,  in  his  dissent- 
ing opinion  In  the  case  of  State  v.  Harden, 
11  S.  C.  360,  374,  said :  "It  is  a  well-estab- 
lished rule  of  criminal  pleading  that  an  in- 
dictment for  an  offense  created  by  statute 
must  follow  the  words  of  the  statute ;  and  if 
It  does  not,  it  cannot  be  sustained  except  by 
the  rejection  of  the  words  contra  formam 
ttatuti,  and  treating  It  as  an  indictment  at 


common  law,  which  may  be  done  in  those 
cases  wl^re  the  offense  existed  at  conunon 
law,  and  has  not  been  abrogated  by  any 
statute."  This  opinion  of  Chief  Justice  Me- 
Iver  has  been  since  affirmed  by  this  entire 
court— State  v.  Wolfe,  61  S.  C.  27,  39  S.  E. 
179.  So,  therefore,  any  words  not  absolutely 
necessary  to  the  indictment  would  be  treated 
as  immaterial,  and,  therefore,  need  not  b« 
stricken  out.  State  v.  Crawford,  38  S.  C. 
330,  17  S.  B.  36.  The  common-law  offense 
of  conspiracy,  applying  as  it  does  to  a  riot,  is 
set  forth  in  the  indictment  Chltty's  Blacli- 
stone,  vol.  2,  108.  But  it  is  alleged  that  the 
crime  or  offense  of  conspiracy  no  longer  ex- 
ists in  this  state:  The  case  of  State  v.  Martin 
De  Witt  and  George  Watte,  2  Hill,  2S2,  27 
Am.  Dea  871,  expressly  rules  that  St  33  Edw. 
I  does  not  abrogate  the  law  of  conspiracy  in 
this  state,  nor  does  our  Criminal  Code  1902, 
§  233,  do  BO.  See,  also,  State  v.  Buchanan,  9 
Am.  Dec.  534. 

3.  There  is  nothing  in  the  charge  of  the 
circuit  Judge  which  is  descriptive  of  the 
means  of  proof  of  this  crime  of  conspiracy  in 
its  details,  and,  therefore,  the  exceptions 
which  In  whole  or  in  part  refer  to  the  charge 
In  these  particulars,  are  unsupported.  It  will 
be  necessary  In  the  report  of  the  case  of  ap- 
peal to  set  forth  the  entire  charge  of  the  cir- 
cuit Judge.  We  have  considered  all  the  ex- 
ceptions and  overruled  them. 

It  Is  the  Judgment  of  this  court,  that  the 
Judgment  of  the  circuit  court  is  affirmed. 

GARY,  A.  J.,  concurs  in  the  result 


(78  S.  C.  818) 
STATE  V.  GILLIS. 

(Supreme  Court  of  South  Carolina.    Feb.  24. 
1906.) 

1.  Cbiminai«  Law— Fobmeb  Jeopardy. 

Where  defendant  was  indicted  for  murder, 
and  convicted  of  manslaughter,  and  the  verdict 
was  set  aside  on  his  own  motion  and  a  new  trial 
granted,  be  may  be  afain  tried  for  murder, 
and  such  trial  is  not  a  violation  of  Const,  art.  1, 
S  17,  providing  that  no  person  shall  be  sub- 
ject, for  the  same  offense,  to  be  twice  put  in 
Jeopardy  of  life  and  liberty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §  S75.] 

Z  HoMiciDK— Corpus  Delicti— Evidence. 

All  elements  composing  the  corpus  delicti 
on  trial  for  murder  may  be  established  by  cir- 
cumstantir.l  evidence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  26, 
Cent  Dig.  Homicide,  fiS  471,  472.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Barnwell  County ;  Aldrich,  Judge. 

D.  A.  Gillis  was  convicted  of  manslaughter, 
and  appeals.    Afllrmed. 

G.  M.  Green,  for  appellant  Leroy  F.  You- 
mans,  Asst  Atty.  Gen.,  for  the  State. 

JONES,  J.  The  appellant  was  indicted  and 
tried  tot  the  murder  of  Nellie  Galphin,  and 
was  convicted  of  manslaughter.  Upon  his 
own  motion  a  new  trial  waA  granted  by  the 
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court  of  general  sessions.  Thereafter  the 
defendant  was  again  put  upon  his  trial  under 
the  same  Indictment,  and  entered  a  special 
plea  that,  having  been  already  tried  upon  a& 
Indictment  for  murder  and  found  guilty  of 
manslaughter,  he  was  thereby  acquitted  of 
murder,  and  could  only,  if  at  all,  be  tried 
for  manslaughter.  The  trial  court  sustained 
the  state's  demurrer  to  the  plea  and  ordered 
on  the  trial  upon  the  original  Indictment. 
Upon  the  second  trial  appellant  was  again 
conyicted  of  manslaughter  and  was  sentenced 
to  the  penitentiary  at  hard  labor  for  30 
years.  By  his  exceptions  appellant  renews 
his  contention  in  this  court 

1.  The  authorities  practically  agree  on  the 
proposition  that,  when  one  indicted  for  mur- 
der is  convicted  of  manslaugther,  and,  upon 
his  own  motion,  secures  a  new  trial,  he  may 
be  tried  upon  the  same  indictment  for  man- 
slaughter, upon  the  ground  that  he  is  deemed 
to  have  waived  his  right  to  plead  former 
Jeopardy  as  to  the  particular  issue  upon 
which  he  secured  a  new  trial.  Inasmuch, 
therefore,  as  appellant  has  only  been  con- 
victed of  manslaughter,  we  might  dispose  of 
this  question  by  holding  that,  even  if  there 
was  error  in  the  ruling,  appellant  has  not 
been  prejudiced  thereby.  But  the  question 
sought  to  be  raised  Is  one  of  grave  importance 
in  the  administration  of  criminal  law,  and 
we  prefer  to  consider  and  decide  It  Article 
1,  S  17,  of  the  CJonstitution,  provides:  "Nor 
shall  any  person  be  subject  for  the  same  of- 
fense to  be  twice  put  in  jeopardy  of  life  and 
liberty."  This  is  a  great  right  guarantied 
by  the  Constitution,  but,  like  other  rights, 
may  be  waived  by  the  accused.  State  v. 
Faile,  43  S.  0.  57.  20  S.  E.  79a  The  real 
question  is  as  to  the  extent  to  which  the  ac- 
cused is  to  be  held  to  have  waived  this  right 
when  he  procures  a  new  trial  on  conviction 
for  manslaughter  on  indictment  for  murder. 
As  stated  above,  the  authorities  generally 
hold  that  the  waiver  certainly  extends  so  far 
as  to  permit  a  new  trial  on  the  same  Indict- 
ment for  the  offense  of  which  the  accused 
was  convicted.  Our  investigation  discloses 
that  the  greater  number  of  authorities  in 
other  states  take  the  view  that  a  verdict  of 
manslaughter  is  an  acquittal  of  murder,  and 
that  a  new  trial  granted  on  motion  of  the 
accused  upon  conviction  of  the  lesser  offense 
is  not  to  be  considered  as  a  new  trial  for  the 
greater  offense  of  which  he  was  acquitted, 
as  the  accused  should  not  be  deemed  to  have 
waived  his  right  in  so  far  as  he  was  acquit- 
ted. Of  the  cases  taking  this  view  we  cite: 
State  V.  Hornsby  (La.)  41  Am.  Dec.  314; 
Hurt  V.  State  (Miss.)  59  Am.  Dec.  225; 
People  V  Gilmore  (Cal.)  60  Am.  Dec,  620. 
But  see  People  v.  Keefer,  65  Oal.  232,  3  Pac. 
818,  said  to  be  in  conflict;  Jones  v.  State 
(Tex.)  62  Am.  Dec.  550;  State  v.  Martin 
(Wis.)  11  Am.  Rep.  567;  Johnson  v.  State 
(Ark.)  21  Am.  Rep.  154;  State  v.  Cross  (W. 
Va.)  29  S.  B.  527.  There  are  states  which 
%ave  statutes  providing  that  ''the  grlEinting 


of  a  new  trial  places  the  parties  in  the  Bam« 
position  as  if  no  trial  had  been  had/'  and  la 
such  states  it  is  held  that  the  accused  vraivei 
the  constitutional  safeguard  against  being 
twice  put  in  jeopardy,  and  that  he  may  be 
tried  again  for  murder  when  he  procures  a 
new  trial  on  conviction  of  manslaughter. 
State  v.  McCord  (Kan.)  12  Am.  Rep.  469; 
Veatch  v.  State^  60  Ind.  291 ;  People  v.  Pal- 
mer, 109  N.  Y.  413,  17  N.  E.  213,  4  Am.  St 
Rep.  477;  Commonwealth  v.  Arnold  (Ky.) 
4  Am.  St  Rep.  114. 

If  the  constitutional  provision  (article  1, 
$  17)  guaranties  that  a  conviction  for  man- 
slaughter is  an  acquittal  for  murder,  even 
though  the  conviction  be  set  aside  upon  the 
accused's  own  motion,  it  is  rather  diflScult  to 
see  how  a  statute  providing  that  ''the  grant- 
ing of  a  new  trial  places  parties  in  the  same 
position  as  if  no  trial  had  been  had"  could 
be  valid  to  annul  the  constitutional  right 
If  it  be  so  that  such  statutes  are  valid  and 
effective  In  enlarging  the  effect  of  the  ac- 
cused's waiver  involved  in  procuring  a  new 
trial,  then  the  same  effect  should  follow 
when  the  decisions  of  the  judicial  depart- 
ment establish  a  like  rule,  as  in  both  cases 
the  question  is  the  effect  of  a  voluntary  act 
of  the  accused  proceeding  under  the  rules 
or  law.  In  the  case  of  State  v.  Ck>mmis- 
sioners,  3  Hill,  239,  the  court  held  that  when 
a  new  trial  is  ordered  at  the  instance  of  the 
defendants,  upon  a  conviction  on  one  of  the 
counts  in  an  indictment,  the  case  stands  as 
though  it  had  never  been  tried,  and  that 
defendants  may  be  tried  anew  on  both  counts. 
The  court  said :  "The  defendants  were  found 
guilty  only  on  one  count,  and  upon  appeal 
the  verdict  was  set  aside  and  a  new  trial 
ordered.  The  verdict  was  set  aside  in  favor 
of,  and  at  the  instance  of,  the  defendants;, 
who  were  found  guilty.  There  is  nothing  in 
the  record  that  could  avail  them  by  way  of 
plea  in  bar  to  another  prosecution.  If  the 
verdict  of  guilty  had  remained.  It  would 
have  protected  them,  perhaps,  from  another 
indictment  for  the  same  offense. .  As  long  as 
the  verdict  of  guilty  remained  on  the  record 
there  was  a  finding,  but  what  proceeding  Is 
there  now  on  it?  I  consider  all  the  proceed- 
ings on  the  indictment  since  the  finding  of 
the  grand  jury,  to  be  set  aside;  and  set  aside 
at  the  instance,  and  for  the  benefit  of  the 
defendants.  The  case  stands  as  though  it 
never  had  been  tried.  The  defendants  con- 
tended  that  a  verdict  of  guilty  on  one  count 
led  to  the  conclusion  that  they  were  acquitted 
on  the  other;  that  is,  that  omitting  to  find 
on  one  count  and  finding  on  the  other  Is  an 
exclusion  of  guilt  to  the  extent  not  passed  on 
by  the  jury.  Such  inference  could  not  have 
been  fairly  drawn  from  what  was  apparent 
on  the  record;  and  the  inference  cannot  be 
drawn  when  all  the  proceedings  on  the  record 
are  obliterated."  The  rule  declared  abo«e 
was  recognized  and  enforced  In  State  v.  Mc* 
Gee,  56  S.  C.  247,  33  S.  E.  a53,  74  Am.  St 
Rep.  741,  and  the  C&se  was  remanded  for  a 
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new  trial  on  all  tbe  counts  in  the  indictment, 
notwithstanding  the  defendant  had  been  con- 
victed on  the  first  and  third  counts,  and  in 
legal  effect  acquitted  on  the  second;  but,  a 
new  tritvl  having  been  granted  on  his  motion, 
the  effect  was  to  remove  the  inference  of 
acquittal  on  the  second  count  It  is  true 
this  rule  was  applied  as  to  offenses  not  capi- 
tal, but  the  constitutional  provision  applies 
equally  to  offenses  Involving  liberty  as  well 
as  to  offenses  Involving  life  as  a  penalty. 
The  defendant  must  be  held  to  have  made 
his  application  for  a  new  trial  In  view  of  the 
rule  of  law  above  declared,  and  must  be 
deemed  to  have  understood  as  plainly,  as 
if  a  statute  had  so  declared,  that  a  new  trial 
meant  a  rehearing  upon  the  whole  indict- 
ment as  if  no  trial  had  taken  place  thereon. 
In  the  case  of  State  v.  Stephenson,  54  S.  C. 
234,  237,  32  S.  E.  305,  in  considering  section 
17,  article  1,  of  the  Constitution,  the  court 
used  this  language:  "According  to  the  deci- 
sions of  this  state,  and  the  weight  of  au- 
thority elsewhere,  it  may  be  stated,  as  a 
general  rule,  that  one  is  in  jeopardy  when  a 
legal  Jury  is  sworn  and  impaneled  to  try 
him,  upon  a  valid  indictment.  In  a  competent 
court,  unless  the  Jury  before  reaching  a  ver- 
dict be  discharged  with  the  prisoner's  con- 
sent, or  upon  some  ground  of  legal  necessity, 
or  the  verdict  if  rendered  be  set  aside  ac- 
cording to  law."  So  in  State  v.  McGee,  su- 
pra, the  court  declared:  "When  a  verdict  Is 
entered  tchich  is  not  afterwards  set  aside 
at  the  instance  of  the  defendant  [italics 
ours],  and  the  jury  discharged  from  the  fur- 
ther consideration  of  the  case,  its  effect  is  to 
acquit  the  defendant  on  all  the  counts  in  the 
indictment,  although  the  jur;y  may  have 
found  him  guilty  on  a  less  number  than  the 
whole  of  the  counts ;  otherwise  he  would  be 
subject  for  the  same  offense  to  be  twice  put 
in  jeopardy  of  life  or  liberty  a  second  time." 
It  is  undoubtedly  true  that  the  legal  effect 
of  a  verdict  of  manslaughter  on  an  Indictment 
of  murder  is  to  acquit  of  the  greater  offense. 
This  implication  or  Inference,  however,  rests 
upon  the  existence  of  the  verdict  of  man- 
slaughter as  the  result  of  a  trial  upon  the 
indictment  for  murder.  Remove  the  fact  upon 
which  the  inference  is  based,  and  necessarily 
the  inference  goes  with  it  The  trial  for 
murder  Involves  three  principal  issues:  (1) 
Whether  there  was  an  unlawful  killing;  (2) 
whether  the  defendant  committed  it;  (3) 
whether  it  was  done  with  or  without  malice. 
A  verdict  of  manslaughter  involves  a  finding 
on  each  of  these  issues,  and  the  effect  of  set- 
ting aside  such  finding  verdict  must  neces- 
sarily be  to  set  aside  the  finding  on  all  of 
said  issues  and  lea^e  them  open  for  further 
trial.  I'he  jury  said  on  the  third  issue  there 
was  no  malice,  but  their  finding  on  this  issue 
was  set  aside  on  defendant's  motion.  The  de- 
fendant concedes  that  the  first  and  second  is- 
sues must  be  relitigated.  Can  it  be  possible, 
under  any  proper  view  of  the  doctrine  of 
waiver,  that  the  third  issue  must  forever  re- 


main settled  in  favor  of  the  defendant,  when 
to  secure  a  new  trial  he  must  necessarily  ask 
that  it  be  retried?  In  the  convincing  lan- 
guage of  the  Ohio  court,  in  State  v.  Behimer, 
20  Ohio  St  572,  published  in  full  in  note  14 
Am.  Rep.  752:  "The  effect  of  setting  aside 
the  verdict  finding  the  defendant  guilty  was 
to  leave  at  issue  and  undetermined  the  fact 
of  the  homicide;  also  the  fact  whether  the 
defendant  committed  it,  if  one  was  committed. 
The  legal  presumption  on  this  plea  of  not 
guilty  was  of  his  Innocence;  and  the  burden 
was  on  the  state  to  prove  every  essential  fact 
The  only  effect  therefore  that  could  be  given  to 
so  much  of  the  verdict  as  acquited  the  de- 
fendant of  murder  in  the  first  degree,  after 
the  rest  of  it  had  been  set  aside,  would  be  to 
regard  it  as  finding  the  qualities  of  an  act 
while  the  fact  of  the  existence  of  the  act  was 
undetermined.  This  would  be  a  verdict  to 
the  effect  that,  if  the  defendant  committed 
the  homicide,  he  did  it  without  'deliberate 
and  premeditated  malice.'  There  can  be  no 
legal  determination  of  the  character  of  the 
malice  of  a  defendant.  In  respect  to  a  homicide 
which  he  is  not  found  to  have  committed,  or 
rather,  of  which,  under  his  plea,  he  is,  in  law, 
presumed  to  be  Innocent  The  Indictment 
was  for  a  single  homicide.  The  defendant 
could  therefore  only  be  guilty  of  one  offense, 
and  could  be  subject  to  but  one  punishment 
The  degree  of  the  offense  differed  only  in  the 
quo  animo  with  which  the  act  causing  the 
homicide  was  committed.  The  question  of 
fact  was  whether  a  criminal  homicide  had 
been  committed,  and.  If  so,  whether  the 
circumstances  of  aggravation  were  such 
as  to  raise  it  above  the  grade  of  man- 
slaughter. If  the  finding  as  to  the  main 
fact  be  set  aside,  the  finding  as  to  the  circum- 
stances necessarily  goes  with  it"  The  fol- 
lowing cases  hold  to  the  same  view:  Trono 
V.  United  States,  26  Sup.  Ct.  125,  50  L.  Ed. 
— ;  Bohanan  v.  State,  18  Neb.  57,  24  N.  W. 
300,  53  Am.  Rep.  791;  State  v.  Kessler 
(Utah)  49  Pac.  203,  62  Am.  St  Rep.  911; 
State  V.  Bradley,  67  Vt  465,  32  Atl.  238; 
Bailey  v.  State,  26  Ga.  579,  appears  to  be  the 
same  effect  But  see  Waller  v.  State  (Ga.)  30  S. 
E.  835,  resting  the  view  upon  the  provision  In 
the  Constitution  of  1865.  We  think  that  the 
weight  of  reason  is  on  the  side  of  the  cases 
holding  this  view,  and  that  such  is  the  logic- 
al result  of  the  decision  of  our  own  court. 
2.  Another  question  raised  by  the  excep- 
tions is  whether  manslaughter  can  be  proved 
by  circumstantial  evidence.  The  corpus  de- 
licti consists  of  two  elements:  (1)  The  death 
of  a  human  being;  (2)  criminal  agency  in  pro- 
ducing said  death.  The  weight  of  modern 
authorities  is  to  the  effect  that  all  the  ele- 
ments constituting  the  corpus  delicti  may  be 
proved  by  circumstantial  evidence.  State  v. 
Martin,  47  S.  C.  71,  25  S.  B.  113.  See,  also, 
note  68  L.  R.  A.  75.  There  is  no  reason  to 
doubt  that  the  connection  of  the  accused 
with  the  homicide  may  be  shown  by  circum- 
stantial evidence.    In  all  cases  to  justify  a 
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conviction,  the  evidence,  whether  direct  or 
drcumstantial,  must  he  of  such  a  character 
as  to  leave  no  room  for  reasonable  doubt  that 
all  the  elements  constituting  the  offense  are 
established. 

The  judgment  of  the  circuit  court  la  af- 
firmed. 


(7S  S.  C.  296) 

Ex  parte  REYNOLDS. 

(Supreme  Court  of  South  Carolina.    Feb.  26, 
1906.) 

1.  Pabent  and  Child— Custody  of  Child. 

The  right  of  a  parent  tc  the  custody  of  a 
child  cannot  be  defeated  by  a  mere  parol  gift  of 
the  child  by  the  parent  ro  another. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Parent  and  Child,  $§  6,  7.| 

2.  Same— Chasacteb  of  Parent. 

To  establish  the  charge  that  a  parent's  bad 
moral  character  and  low  financial  condition 
make  him  unfit  for  the  custody  of  his  children, 
it  is  necessary  to  show  that  the  provision  for 
the  ordinary  comfort  and  contentment  and  the 
intellectual  and  moral  development  of  the  chil- 
dren is  not  to  be  expected  at  his  hands. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Parent  and  Child,  |  21.] 

3.  Same. 

Where  the  evidence  shows  that  the  father 
had,  by  his  intemperate  habits,  brought  re- 
proach upon  himself  and  his  children,  and  that 
he  had  permitted  others  to  provide  for  them, 
but  that  he  has  reformed,  and  is  now  in  a 
financial  and  moral  condition  suitable  to  care 
for  the  children,  he  is  entitled  to  their  custody. 
[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Parent  and  Child,  §  21.] 

4.  Same— Wishes  of  Child. 

The  wishes  of  a  child  in  determining  its 
custody  are  to  be  consulted,  as  it  is  material 
for  the  court  to  understand  them  that  it  may  be 
better  prepared  to  exercise  its  discretion  wisely. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Parent  and  Child,  §  20.] 

Petition  by  James  B.  Reynolds  for  writ  of 
habeas  corpus  to  recover  possession  of  his 
children.    Writ  granted. 

Sheppards,  Grler  &  Park,  for  petitioner. 
B.  T.  Rice  and  Bellinger  &  Welch,  for  re- 
spondent 


WOODS,  J.  The  solemn  and  painful  duty 
Is  Imposed  on  the  court  of  determining,  in 
this  application  for  the  writ  of  habeas  cor- 
pus, the  right  to  the  custody  of  the  children, 
William  Osborne  Reynolds,  Mary  Susan  Rey- 
nolds, and  Nannie  Reynolds.  Mrs.  Mary  Su- 
san Reynolds,  the  mother  of  the  children,  died 
In  August,  1899.  The  contest  is  between 
James  B.  Reynolds,  petitioner,  the  father  of 
the  children,  now  residing  in  Greenwood,  and 
Miss  liucy  S.  Peyton,  their  cousin,  and  Mrs. 
Mell  Bellinger,  their  step-grandmother,  with 
whom  they  live  together  in  Barnwell;  Miss 
Peyton  claiming  William  and  Nannie,  and 
Mrs.  Bellinger  claiming  Mary.  These  claims 
against  the  father  rest  upon  the  allegations 
(1)  that  he  promised  his  wife  on  her  death- 
bed that  Miss  Peyton  should  have  the  rear- 
ing of  the  children,  and  in  pursuance  of  this 


promise  has  allowed  her  to  keep  and  support 
them  since  their  mother's  death,  and  that  1m 
Is  now  estopped  from  taking  them  back  after 
Miss  Peyton  has  used  her  means  in  their  rap- 
port and  such  strong  affection  has  grown  up 
between  her  and  the  children  that  a  separa- 
tion would  be  deeply  distressing;  and  (29 
that  the  petitioner  drinks  to  excess.  Is  thrift- 
less, inuQioral,  and  without  means  to  maintain 
and  educate  his  children,  and  should  not  be 
allowed  to  take  them  from  a  home  of  com- 
fort and  refinement  where  they  will  be  sup- 
ported and  sent  to  school,  and  where  they 
wish  to  remain. 

It  is  important  to  set  out  the  facts  of  the 
family  history  which  gave  rise  to  this  de- 
plorable controversy,  and  reconcile  as  far  as 
possible  the  affidavits  of  witnesses  of  high 
character  which  bear  materially  on  the  is- 
sues. James  B.  Reynolds  and  Mary  Susan 
Bellinger  were  married  February  23,  1892, 
and  thereafter  Miss  Peyton  lived  with  them 
on  land  in  Barnwell  county  in  which  she  bad 
at  that  time  or  subsequently  acquired  at  least 
a  life  interest  It  does  not  satisfactorily  ap- 
pear to  what  extent  Miss  Peyton  and  Rey- 
nolds respectively  contributed  to  the  support 
of  the  family,  but  it  seems  the  family  lived  in 
agreement  and  without  controversy  about 
matters  of  property  until  some  time  after  the 
death  of  Mrs.  Reynolds,  when  Miss  Peyton 
moved  to  Barnwell,  taking  with  her  the  chil- 
dren, where  they  remained  in  Miss  Peyton's 
home  with  the  consent  of  Reynolds  until  a 
short  time  before  this  proceeding  was  insti- 
tuted. Was  this  in  pursuance  of  a  promise 
given  by  Reynolds  to  Miss  Peyton  at  the  in- 
stance of  his  dying  wife  that  she  should 
have  permanent  custody  and  control  of  the 
children,  as  Miss  Peyton  contends,  or  was  it 
merely  a  temporary  arrangement  Intended  to 
last  until  Reynolds  could  supply  a  suitable 
home  for  them?  Mrs.  Bellinger  gives  this 
statement  of  the  promise:  "Deponent  was 
present  at  the  death  of  said  Mary  Susan  Rey- 
nolds, and  at  her  request  called  her  said  hus- 
band, James  B.  Reynolds,,  to  her  bedside, 
and,  in  the  presence  of  this  deponent,  stated 
to  her  said  husband  that  she  wished  to  com- 
mit her  children  to  the  care  and  training  of 
Miss  Lucy  Peyton,  and  asked  him  if  he  would 
consent  and  promise  that  Miss  Lucy  Peyton 
should  have  the  raising  of  her  children,  and 
the  said  James  R  Reynolds  then  and  there 
stated  to  his  dying  wife,  *I  promise  you  that 
she  [Miss  Peyton]  shall  have  the  children.' " 
Miss  Peyton's  version  is :  '*That  Mary  Susan 
Reynolds,  the  mother  of  said  children,  died 
at  the  house  and  home  of  the  respondeat 
about  five  years  ago;  that  Just  a  few  hours 
previous  to  her  death,  she  called  the  respond- 
ent and  her  said  husband,  James  B.  Rey- 
nolds, to  her  bedside,  and  there  asked  re- 
spondent to  take  her  children  and  raise  them, 
and  then  asked  her  said  husband  to  consent 
and  promise  that  he  would  see  that  the  chil- 
dren were  committed  to  the  care  and  raisiiue 
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of  this  respondent ;  that  this  respondent  then 
and  there  agreed  to  accept  the  care  and  rals* 
ing  of  the  said  children,  and  said  James  B. 
Reynolds  atthe  same  time  promised  his  dying 
wife  that  this  respondent  should  have  the 
rearing  of  said  children,  and  that  he  would 
aid  in  maintaining  and  supporting  them." 
Dr.  Cannon  says  that  the  promise  was  that 
''the  children  should  be  committed  to  the  care 
of  Miss  Lucy  Peyton,  and  that  she  should 
have  the  rearing  and  raising  of  them,  and 
the  said  James  B.  Resmolds  then  and  there 
agreed  to  the  same,  and  promised  his  dying 
wife  that  Miss  Lucy  Peyton  should  have  the 
raising  of  their  children,  and  Miss  Peyton 
agreed  to  raise  said  children." 

When  it  is  remembered  that  Miss  Peyton 
(then  an  elderly  maiden  lady)  and  the  hus^ 
band  were,  at  the  time  the  promise  was  made 
to  the  dying  wife  of  the  same  household,  lit- 
ing  in  accord,  and  that  it  is  not  denied  that 
the  husband  and  wife  had  lived  in  affection 
and  trust,  it  would  not  only  be  straining  the 
meaning  of  the  words  used,  but  overlooking 
the  environment  of  the  parties  and  their  re- 
lations to  each  other,  as  well  as  the  motives 
and  purposes  to  be  found  In  the  outflow  of 
natural  affection,  to  suppose  that  Mrs.  Rey- 
nolds exacted  and  her  husband  promised  an 
•  absolute  surrender  of  his  children.  It  would 
not  be  Just  to  the  dying  wife  and  mother  to 
attribute  to  her  a  desire,  much  less  the  ex- 
action of  a  promise,  that  her  husband  should 
no  longer  have  a  father's  care  and  responsi- 
bility for  their  children.  The  plain  purpose 
and  wish  which  prompted  the  request  was 
that  Miss  Peyton  should  remain  In  the  fa- 
ther's family  and  rear  and  care  for  the  chil- 
dren; there  is  not  a  word  to  indicate  that  he 
was  to  cease  to  be  the  head  of  the  family. 
A  promise  made  under  such  compelling  con- 
ditions should  not  be  held  to  extend  to  and 
Impose  an  obligation,  legal  or  moral,  which 
he  who  promised  did  not  plainly  and  distinctly 
contemplate  and  assume.  The  utmost  that 
can  be  said  to  have  been  in  contemplation  In 
this  Instance  was  that  Miss  Peyton  should 
have  the  place  and  duties  of  a  mother,  not 
the  rights  and  obligations  of  a  father.  It  is 
true  that  the  affidavit  of  Mr.  H.  Lu  0*Bannon 
is  to  the  effect  that  petitioner,  long  after- 
wards, told  him  "that  while  his  wife  lay  upon 
her  dying  bed  she  made  a  request  of  him  that 
their  children  be  given  to  Miss  Lucy  Peyton 
after  her  death,  and  to  this  he  consented  and 
promised  then,  but  that  he  did  not  intend  to 
abide  by  that  contract  now,  because  at  the 
time  it  was  made  he  was  almost  crazed  with 
grief."  Mr.  O'Bannon  does  not  undertalse  to 
give  the  exact  words  of  the  interview,  and 
the  petitioner  insists  that  an  admission  that 
he  had  given  his  children  to  Miss  Peyton  was 
far  from  his  meaning.  The  impression  of 
Mr.  O'Bannon,  however,  might  well  have  been 
received  from  even  an  exact  account  of  the 
last  interview  l)etween  the  husband  and  wife 
by  one  not  familiar  with  all  the  circumstan- 


ces. However  that  may  be,  the  accoimts  of 
the  last  interview  given  by  Miss  Peyton,  Mrs. 
Bellinger,  and  Dr.  Gannon,  all  eyewitnesses, 
warrant  the  conclusion  that  the  petitioner 
did  not  give  or  promise  to  give  his  children 
to  Miss  Peyton  in  the  sense  of  relinquishing 
to  ber  his  rights  and  duties  as  a  father. 

After  the  death  of  Mrs.  Reynolds,  in  Au- 
gust, 1899,  Miss  Peyton,  Reynolds,  and  the 
children  continued  to  live  together  as  one 
family  until  January,  1903,  and  there  is  no 
evidence  or  Intimation  that  during  all  this 
period  the  petitioner  did  not  claim  and  exer- 
cise the  rights  of  a  father.  There  Is,  it  Istrue, 
a  variance  between  Miss  Peyton  and  peti- 
tioner as  to  the  support  of  the  fapaily;  her 
statement  being  that  it  came  mainly  from  her 
means,  while  the  petitioner  swears  she  not 
only  did  not  contribute  to  the  support  of  the 
family,  but,  on  the  contrary,  he  contributed 
largely  to  her  support  It  is  impossible  from 
the  affidavits  to  reach  any  satisfactory  con- 
clusion on  this  Issue,  but  assuming  that  Miss 
Peyton  did  contribute  generously  to  the  sup- 
port of  the  family,  this  would  not  Imply  the 
surrender  of  parental  authority,  especially 
when    all    were    living    as    one    household. 

About  January,  1908,  Miss  Peyton  rented 
the  farm  on  which  the  family  was  living  and 
moved  to  the  town  of  Barnwell,  taking  with 
her  the  children  William  Osborne  and  Nan- 
nie. She  says  tills  change  was  made  neces- 
sary by  the  drinking  habits  of  the  petitioner, 
and  that  she  now  supports  and  sends  to 
school  the  two  children  above  named,  who 
are  living  with  her.  Mrs.  Bellinger  has  had 
the  care  of  Mary  Susan  for  Ave  years,  but 
she  does  not  set  up  any  promise  of  the  fath- 
er to  her  concerning  the  custody  of  this  child. 
The  petitioner  gives  this  account  of  Miss 
Peyton's  removal  to  Barnwell,  and  the  pres- 
ent custody  of  his  children  by  Miss  Peyton 
and  Mrs.  Bellinger:  "That  in  the  year  1903, 
Miss  Lucy  S.  Peyton  decided  to  move  to  the 
town  of  Barnwell  to  the  home  of  Mrs.  Mell 
Bellinger,  the  widow  and. second  wife  of  Dr. 
Martin  Bellinger,  and  requested  of  this  de- 
ponent tliat  the  said  ciiildren  be  permitted  to 
go  with  her  and  stay  with  her  until  such 
time  as  deponent  could  settle  up  his  business 
affairs  in  that  county  and  prepare  and  ar- 
range for  his  children  a  home  in  Qreenwood, 
where  he  had  decided  to  remove,  to  which 
proposal  deponent  consented;  that  deponent 
stated  at  the  time  that  he  would  not  give 
his  children  to  any  one  and  would  not  give 
them  to  Miss  Peyton  or  to  Mrs.  Bellinger, 
but  would  consent  for  them  to  remain  away 
from  him  only  for  such  length  of  time  as  was 
necessary  for  him  to  provide  a  suitable  home 
for  them,  and  be  has  never  renounced  his 
right  as  a  father  to  their  custody  or  con- 
trol over  or  to  them  or  either  of  them; 
that  Mrs.  Bellinger  on  more  than  one  occa- 
sion tried  to  persuade  deponent  to  give 
her  his  daughter  Sue,  which  he  has  al- 
ways refused  to  do."  Though  this  impor- 
tant   statement    of  the    circumstances    and 
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condltlonB  mider  which  Miss  Peyton  was  al- 
lowed to  take  the  children  was  made  In  the 
affidavit  attached  to  the  original  petition,  it 
Is  significant  that  it  is  not  denied  in  any  of 
the  affidavits  submitted  on  behalf  of  Miss 
Peyton  and  Mrs.  Bellinger.  The  undisputed 
fact  that  the  petitioner  took  one  of  the  child- 
ren, Eleanor  Taft,  to  his  home  in  Greenwood 
and  is  still  keeping  her  there  without  objec- 
tion on  the  part  of  Miss  Peyton,  and  the 
further  fact  that  Mrs.  Bellinger  has  in  her 
exclusive  care  another  child,  Mary  Susan, 
goes  very  far  to  support  the  petitioner's  state- 
ment that  they  were  never  given  to  Miss 
Peyton  unconditionally,  and  that  she  did  not 
so  receive  them. 

The  weight  of  authority  sustains  the  doc- 
trine that  the  right  of  a  parent  to  the  custody 
of  a  child  cannot  be  defeated  by  a  mere  parol 
gift  of  the  child  by  the  parent  to  another. 
Fletcher  v.  Hickman,  88  Am.  St  Rep.  869, 
note ;  21  A.  &  E.  Ency.  Law,  1039 ;  Washaw  v. 
Gimble  (Ark.)  7  S.  W.  389;  Foulke  v.  People 
(CJolo.  App.)  36  Pac.  640;  Brooke  v.  Logan 
and.  Sup.)  13  N.  E.  669,  2  Am.  St  Rep.  177; 
Hussey  v.  Whiting  and.  Sup.)  44  N.  B.  639, 
57  Am.  St  Rep.  220;  Weirv.Marleyakio.Sup.) 
12  S.  W.  798,  6  L.  R.  A.  672;  Hibbette  v. 
Baines  (Miss.)  29  South.  80,  51  Lu  R.  A.  839; 
State  V.  Llbbey,  82  Am.  Dec.  223.  The  reason 
upon  which  this  doctrine  rests — ^that  such  a 
parol  gift  Is  against  public  policy — is  strength- 
ened in  this  state  by  the  statute  which* 
sanctions  the  disposition  by  a  parent  of  the 
custody  and  tuition  of  a  child,  but  provides 
that  such  disposition  shall  be  evidenced 
**by  his  OP  her  deed  executed  and  recorded 
according  to  law."  Code  1902,  §  2689.  Nev- 
ertheless, If  a  parent  undertakes  to  make  a 
parol  contract  absolutely  bestowing  the  cus- 
tody of  the  child  upon  another,  and  allows 
the  child  to  acquire  a  new  home,  and  strong 
attachments  and  tender  associations  to  spring 
up,  the  court  will  not,  at  his  Instance,  ruth- 
lessly break  these  ties  which  have  come  into 
existence  through  his  acquiescence  and  neg- 
lect to  assert  his  right.  In  such  case  the  par- 
ent  is  estopped,  and  the  affection  of  those 
who  have  cared  for  the  child  and  learned  to 
love  It  will  not  be  sacrificed  imless  the  Inter- 
ests of  the  child  require  that  it  should  be 
restored  to  the  parent  Bnders  v,  Enders 
(Pa.)  27  L.  R.  A.  60,  note;  State  v.  Ldbbey 
(N.  H.)  82  Am.  Dec.  223.  By  such  a  surrend- 
er, however,  the  parent  does  not  escape  the 
duty  he  owes  the  child  and  the  state  to  pro- 
vide for  Its  support  and  education,  if  he  to 
whom  it  is  intrusted  fails  to  do  so.  Ander- 
son V.  Young,  54  S.  a  393»  32  S.  E.  448,  44  L. 
B.  A.  277.  Those  who  receive  children  from 
parents  without  the  deed  provided  by  statute, 
relying  upon  estoppel  of  the  parents,  are 
charged  with  notice  that  the  presumption 
is  very  strong  that  a  right  so  precious  as  that 
of  a  parent  to  a  child  will  not  be  imcondition- 
ally  given  away  except  for  very  cogent  rea- 
sons, especially  when  such  gift  does  not  free 
from  parental  obligation,  and  it  devolves  ui>- 


on  them  to  prove  a  certain  and  definite  agree- 
ment and  estoppel  by  conduct  by  evidence 
clear  and  convincing.  Brooke  v.  Logan  (LiA 
Sup.)  2  Am.  St  Rep.  184,  note.  As  we  have 
seen,  the  evidence  in  this  case  falls  far  short 
of  leading  to  the  conviction  that  there  was 
a  clear  and  definite  parol  agreement  for  un- 
conditional surrender  of  the  children  by  the 
parent,  or  that  he  ever  acquiesced  In  their 
permanent  residence  with  Miss  P^ton  and 
Mrs.  Bellinger,  or  that  Miss  Peyton  or  Mrs. 
Bellinger  were  led  to  care  for  the  children 
and  became  attached  to  them  on  account  of 
any  conduct  or  representation  of  the  peti- 
tioner from  which  they  had  a  right  to  infer 
that  they  would  be  allowed  to  keep  them  per- 
manently. 

The  next  question  is  whether  it  is  tme, 
as  charged,  that  petitioner's  bad  moral  char- 
acter and  low  financial  condition  make  him 
unfit  for  the  custody  of  his  children.  To 
establish  this  charge  it  is  necessary  to  show 
clearly  that  provision  for  the  ordinary  com- 
fort and  contentment  and  the  intellectual  and 
moral  development  of  the  children  is  not  to 
be  expected  at  his  hands.  Ex  parte  Davidge, 
72  S.  0.  la  51  S.  E.  269.  We  do  not  think 
the  evidence  warrants  such  a  conclusion.  It 
is  true,  a  number  of  residents  of  Barnwell 
of  high  character  made  affidavits  to  the  ef*, 
feet  that  the  petitioner  was  known  to'  them 
as  a  thriftless  man,  unable  to  provide  for 
the  support  of  his  family,  and  addicted  to 
the  excessive  use  of  liquor,  and  some  of  them 
say  he  pays  no  debts  he  can  avoid,  and  baa 
little,  if  any,  regard  for  his  moral  obligations. 
On  the  other  hand,  petitioner  himself  swears 
that  in  Barnwell  county  he  conducted  a  suc- 
cessful business,  from  which  he  supported 
his  children,  and  that  he  owes  no  debts  there; 
that  he  did  not  drink  at  all  before  the  death 
of  his  wife,  but  admits  that  after  her  death 
he  did  to  some  extent,  and  on  several  occa- 
sions while  living  alone  In  the  country  in 
the  year  1903,  he  became  intoxicated,  but 
alleges  he  has  not  been  addicted  to  the  use 
of  liquor  since  moving  to  Greenwood  in  De- 
cember, 1903.  Many  highly  respectable  citi- 
zens of  Greenwood  submit  affidavits  that  pe- 
titioner has  led  there  an  exemplary  life,  is 
conducting  a  successful  business,  owns  prop- 
erty of  considerable  value,  and  Is  generally 
regarded  an  estimable  citizen.  It  appears 
-from  the  affidavits  of  the  petitioner  and  his 
mother  and  sisters  that  the  children  will  be 
gladly  received  and  cared  for  by  petitioner's 
mother  and  sisters,  with  whom  he  resides. 
We  cannot  doubt  that  in  the  past  the  peti- 
tioner has  brought  reproach  upon  himself  and 
his  children  by  his  intemperate  habits,  and 
that  he  has  been  in  grave  fault  In  allowing 
others  to  provide  In  large  degree  for  the  sup- 
port of  his  children,  but  the  evidence  is 
plenary  that  a  reformation  has  taken  place 
and  that  petitioner  Is  now  a  fit  person  in 
character  and  financial  condition  to  have  the 
custody  and  rearing  of  his  children.  It  would 
be  harsh  to  hold  that  for  such  faults  as  these 
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a  parent  should  be  forever  deprived  of  his 
children,  notwithstanding  his  subsequent 
reformation. 

In  the  meantime,  however,  the  children 
William  Osborne  and  Nannie  have  become 
deeply  attached  to  Miss  Peyton,  and  Mary 
Susan  to  Mrs.  Bellinger,  and  earnestly  ask 
to  be  allowed  to  remain  with  them.  William 
Osborne  Is  now  IS,  Mary  Susan  Is  12,  and 
Nannie  Is  9  years  of  age.  Under  the  English 
rule.  It  seems  that  the  wishes  of  a  child 
under  the  age  of  nurture,  which  Is  14  years, 
are  not  to  be  consulted  as  to  Its  custody 
against  the  claim  of  Its  guardian  by  nurture, 
and  this  rule  seems  to  receive  recognition  In 
Ex  parte  Schumpert,  6  Rich.  Law,  S44,  and 
Ex  parte  Reed,  19  S.  O.  604,  but  It  does  not 
appear  that  the  point  was  In  either  case 
necessarily  involved  or  adjudicated.  It  was 
held,  on  the  other  hand,  In  Ex  parte  Wil- 
liams, 11  Rich.  Law,  452,  that  the  discretion 
of  the  court  was  not  to  be  controlled  by  the 
choice  of  a  boy  of  15  years.  The  rule  which 
we  think  has  the  support  of  common  sense 
as  well  as  authority  Is  thus  stated  In  Hurd 
on  Habeas  Ck>rpus,  532:  '*The  welfare  of 
the  child,  then,  being  the  object  to  be  attain* 
ed,  no  consideration  calculated  to  Influence 
the  decision  of  the  question  should  be  over- 
looked. Hence  tne  wishes  of  the  child  are 
consulted,  not  because  It  has  a  legal  right  to 
demand  It,  but  because  It  Is  material  for  the 
court  to  understand  them,  that  It  may  be  the 
better  prepared  to  exercise  Its  discretion  wise- 
ly. It  is  not  the  whim  or  caprice  of  the  child 
which  the  court  respects,  but  its  feelings.  Its 
attachments,  its  reasonable  preference,  and 
its  probable  contentment  Consulting  the 
wishes  of  the  Infant,  we  may  conclude,  is  a 
mere  rule  of  procedure  founded  upon  the 
duty  of  the  court  to  exercise  a  wise  circum- 
spection, and  not  upon  any  legal  right  of  the 
Infant  to  decide  for  himself  and  the  court  the 
question  of  custody."  In  this  case,  Miss  Pey- 
ton, who  claims  a  gift  of  the  children,  is  quite 
advanced  in  years,  and  in  the  course  of  na- 
ture would  not  probably  live  to  rear  the  chil- 
dren to  maturity.  To  decree  that  the  children 
should  remain  with  her  would  result  In  per- 
manent separation  from  their  father  and 
sister,  who  is  now  with  him,  and  the  oppor- 
tunity of  the  father  to  Influence  and  disci* 
pline  their  lives,  and  regain  their  filial  love 
and  confidence.  While  the  kindness  and  gen- 
erosity of  Miss  Peyton  and  Mrs.  Bellinger, 
which  has  elicited  the  loyal  affection  of  the 
children,  cannot  be  too  highly  commended, 
the  evidence  is  that  the  children  would  have, 
at  their  father's  home,  comfort,  educational 
advantages,  and  affection.  It  would  be  un- 
natural if  they  did  not  object  to  leaving  those 
from  whom  they  have  received  so  much  kind- 
ness, but  their  preference  is  only  one  factor 
to  be  considered  by  the  court  in  trying  to 
decide  for  their  best  Interests. 

Upon  careful  consideration  of  all  the  facts, 
the  court  is  satisfied  the  children  should  be 
restored  to  their  father,  the  petitioner,  and 


It  is  so  adjudged.  Since  the  rights  and  du- 
ties of  the  parties  are  established,  there  Is  in- 
creased Incentive  to  amicable  adjustment 
There  should  be  on  the  one  side  cheerful 
recognition  of  the  rights  of  the  parent  and 
on  the  other  the  exercise  of  those  rights  by 
the  father  with  such  tenderness  and  consider- 
ation as  to  ward  off  all  needless  pain,  and  to 
express  his  appreciation  of  the  care  and 
labor  bestowed  upon  his  offspring  by  Miss 
Peyton  and  Mrs.  Bellinger. 


(73  S.  C.  340) 

STATE  V.  CLARDY  et  al. 

(Supreme  Court  of   South  Carolina.    Feb.  27, 
1906.) 

1.  Cbiminal  Law— New  Trial— Iivsufetciezv- 
ct  of  evide19ck. 

Where  two  persons  were  jointly  tried  for 
manslaughter,  and  there  was  no  evidence  tend- 
ing to  show  that  one  of  them  was  guilty,  it 
was  error  of  law,  on  his  conviction,  to  refuse 
a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1& 
Cent.  Dig.  Criminal  Law,  §§  2297,  229a] 

2.  Homicide— Instbuctionb—Cbimizvai*   Neg- 

LIQENCE. 

On  trial  for  the  killing  of  a  person  in  a 
struggle  over  the  possession  of  a  pistol  known 
by  accused  to  be  loaded  without  the  giving  of 
any  warning  of  that  fact  by  him,  a  charge  that 
a  criminal  mtent  is  attributed  to  a  person  who 
does  a  grossly  careless  act  was  not  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26» 
Cent.   Dig.   Homicide,   $  586.] 

3.  Same. 

An  instruction  that  the  state  must  prove 
beyond  a  reasonable  doubt  that  defendant  killed 
the  deceased  intentionally,  with  criminal  in- 
tent, and  that  criminal  intent  usually  leads 
a  person  to  do  the  act  complained  of,  and  is 
attributed  to  a  person  who  does  a  grossly  care- 
less act  as  the  law  imputes  the  unlawfulness 
of  his  gross  carelessness  to  the  result  of  it,  and 
also  imputes  the  intent  to  be  grossly  careless, 
and  therefore,  to  act  unlawfully,  and  so  make 
the  criminal  intent,  is  not  erroneous  as  instruct- 
in  j:  the  jury  that  the  burden  of  showing  an  ac- 
cidental killing  was  on  defendant. 

Appeal  from  General  Sessions  Circuit  Court 
of  Laurens  County;  Klugb,  Judge. 

Coogler  Clardy  and  Dick  Davis  were  con- 
victed of  manslaughter,,  and  appeal.  Af- 
firmed as  to  Clardy,  and  reversed  as  to  Davis, 

Ferguson  &  Featherstone,  for  appellants. 
R.  A.  Cooper  and  W.  R.  Richey,  for  the  State. 

JONES,  J.  The  defendants,  indicted  for 
the  murder  of  Chris  Herron,  were  convicted 
of  manslaughter,  and  sentenced  each  to  seven 
years  In  the  penitentiary. 

On  the  19th  day  of  March,  1905,  at  Bethel 
Grove  Church,  in  Laurens  county,  Chris  Her- 
ron received  a  pistol-shot  wound  from  a  pistol 
fired  while  in  the  nands  of  Coogler  Clardy, 
from  which  he  died  about  two  weeks  later. 
Coogler  Clardy  claimed  that  the  shooting 
was  done  accidentally  while  he  and  the  de- 
ceased were  engaged  in  a  friendly  struggle 
over  the  possession  of  the  pistol,  while  Her- 
ron was  trying  to  take  t&e  pistol  from  Clar- 
dy'g  pocket,  with  no  intention  on  the  part  of 
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either  to  fire  the  pistol.  The  testimony  for 
the  state  tended  to  show  that  in  the  woods 
near  by  the  church  a  party  of  negroes  were 
engaged  on  Sunday,  the  19tb  day  of  March, 
1905,  in  gambling  with  cards,  and  drinking 
liquor  pretty  freely.  The  deceased,  Chris 
Herron,  and  Jim  Fuller,  were  partners  play- 
ing against  defendant,  Dick  Davis  and  George 
Fuller.  During  the  progress  of  the  game» 
Dick  Davis  charged  Jim  Fuller  with  making 
a  misdeal,  and  a  dispute  arose  This  quieted 
down,  and  they  began  to  play  again.  About 
this  time  a  message  was  sent  by  defendant 
Dick  Davis  to  the  defendant  Ck)ogIer  Clardy, 
who  was  some  200  yards  away  at  the  home 
of  Addle  Henderson,  some  witnesses  saying 
that  the  message  was,  "Gome  up  here,  these 
damn  negroes  are  trying  to  run  over  me"; 
others  said  that  the  message  was,  "€k>me  on 
and  bring  my  liquor."  Then  another  misdeal 
was  charged,  and  the  game  ended  in  a  dis- 
pute between  Jim  Fuller  and  Dick  Davis, 
in  which  Dick  Davis  attempted  to  strike  him 
with  a  small  walking  stick,  but  Jim  Fuller 
got  out  of  his  reach.  About  this  time,  or 
just  previous  to  this,  the  defendant  Glardy 
arrived  on  the  ground  with  his  hat  off,  and, 
as  some  of  the  witnesses  testified,  with  his 
pistol  in  his  hand;  others,  however,  said 
his  pistol  was  not  In  his  hand  when  he  ar- 
rived. We  take  the  following  extracts  from 
the  testimony  of  the  eye-witnesses. 

Jim  Fuller  testified:  "Q.  What  trouble 
did  you  have?  A.  The  trouble  we  had,  the 
first  game  we  played  me  and  Chris  beat  the 
first  game,  and  on  the  next  game  we  made 
four  and  they  made  one,  and  then  Chris, 
the  cards  were  dealt  to  him  and  he  stood  the 
cards  and  Dick  came  up  with  a  misdeal,  and 
I  seed  him  when  he  slipped  a  card — me  and 
Chris  both  seed  him — and  he  said  it  was  a 
misdeal,  and  I  told  him  no  such  thing,  and 
he  told  me  it  was  a  damn  lie,  it  was,  and 
then  another  one  back.  I  says,  'That  is  all 
right,  Dick.'  I  says,  *I  won't  give  you  no 
damn  lie  back.*  He  says,  'By  God,  you  need 
not  do  It'  By  that  time  Chris  spoke  and 
says,  'You  all  quit  your  foolishness.'  He  kept 
on  at  me  to  go  and- pi  ay.  I  says,  *I  will  Just 
quit  now.'  As  soon  as  I  said  that  Dick,  he 
ups  and  says — he  didn't  call  nobody's  name, 
but  says,  'Some  of  you  go  and  call  Waitus' — 
Q.  Who  is  Waitus?  A.  I  don't  know  what 
he  goes  by ;  he  stays  at  Gray  Court  He  said 
to  tell  him  to  come  up  there,  those  damh 
negroes  were  trying  to  run  over  us.  Q.  Who 
did  he  send  for  to  come?  A.  Waitus.  Q. 
Who  went  for  him?  A.  Waitus.  Q.  Who 
did  Waitus  go  for?  A.  He  went  for  Coogler 
for  Dick  Davis.  Q.  Did  Coogler  come?  A. 
Waitus  went  and  they  were  so  long  coming 
Pete  Williams,  he  went,  but  after  awhile, 
after  Pete  left,  after  awhile  Coogler  come  up 
through  the  woods  with  no  hat  on  his  head 
and  his  pistol  <n  his  hand;  he  come  running 
up  there,  and  when  he  got  to  where  he  was 
he  wanted  to  know  who  in  the  hell  was  try- 
ing to  run  over  Dick  Davis.    I  says^  'Nobody, 


shut  your  moiith.'  He  asked  me  then  who 
was  that  talking  to  him.  I  says,  'Jim  Fuller.' 
He  looked  down  on  me  then  and  says,  'Is 
that  you,  Jim?*  I  says,  'Yes*'  He  says, 
'Well,  by  God,  i  wouldn't  hurt  a  hair  on  your 
head.'  Then  he  asked  Dick  again  who  hi 
the  beil  was  trying  to  run  over  him.  Chris 
says,  'Coot,  quit  so  much  of  your  foolishness,' 
and  Coot  asked  him  what  in  the  hell  did  he 
have  to  do  with  it,  and  he  told  htm  nothing, 
and  he  told  him  that,  and  he  Just  walked  up 
to  him  and  shoved  Mm  back  and  he  shoved 
Chris  back,  and  Chris  told  him,  'Don't  be 
shovii^  me  that  way,'  and  before  he  could  get 
straight  he  run  his  hand  in  his  pocket  and 
Jerked  out  his  pistol  and  shot  him.  Q. 
What  was  Chris  doing,  nothing?  A.  Noth- 
ing. *  •  •  Q.  What  did  Coogler  do  after 
he  shot  him?  A.  When  Coogler  shot  him 
Chris  slapped  one  hand  right  here  and  the 
other  one  here  (indicating),  and  says,  'Cock- 
ier, you  have  shot  me,  and  yon  know  I  never 
did  bother  nobody,'  and  he  walked  off  a 
little  piece  and  went  to  get  down,  and  Coot 
threw  his  arms  around  Chris's  neck  and  says,. 
*I  wouldn't  have  done  this  for  nothing.'  I 
says,  'Coot,  what  did  you  shoot  Chris  for?* 
He  says,  'I  don't  know,  Jim;  I  dont  know 
what  I  shot  him  for.'  Q.  Where  had  Coogler 
been  after  the  shooting  before  he  came  back 
and  said  to  Chris,  'I  wouldn't  have  done  this 
for  anything?'  A.  He  had  not  been  any- 
where. Q.  Had  he  walked  about  any  at  all? 
A.  No,  sir;  he  had  not  Q.  Did  Coogler 
say  any  thing  to  you  after  the  sbootlng^ 
that  day?  A.  No,  sir;  Coogler  dldnt; 
Dick  did.  Q.  What  did  Dick  say?  A. 
After  the  shooting  had  taken  place  Coot 
and  Dick  went  on  out  through  the  woods. 
They  were  gone  about  five  minutes,  as 
near  as  I  can  come  at  it,  and  come  ba<& 
together  and  told  me  to  oome  there.  They 
come  as  near  to  Chris  as  you  is  to  me  and 
told  me  to  come  there.  I  asked  them  what 
they  wanted.  He  says,  'Come  here.'  The 
money  me  and  Chris  had  won  from  Dick  lie^ 
had  takenr  it,  and  he  offered  me  the  money 
back,  anu  I  told  him  I  didn't  want  it,  and 
he  put  it  In  my  pocket  and  says,  'Jim,  here, 
I  will  give  you  a  dollar  to  stick  to  me  and 
Coot,  and  I  told  him  I  didn't  want  no  money, 
and  turned  around  and  walked  off,  and  while 
I  was  standing  there  Coot's  pistol  dropped 
out  of  his  pants  on  the  ground,  and  Dick 
picked  the  pistol  up  and  said,  'Come  on,  let's 
go,'  and  they  put  off  back  down  towards 
the  church.  Q.  Dick  and  Coot?  A  Yes,  sir. 
Q.  What  did  Dick  Davis  have  in  his  hand 
that  day?  A.  A  stick.  Q.  What  did  he  try 
to  do  with  the  stick,  if  anything?  A.  He 
drawed  it  on  me  twice.  Q.  What  did  he  say 
when  he  drew  it  on  you?  A.  He  was  curs- 
ing me  and  daring  me  to  curse  him  back. 
Q.  After  Coogler  had  shot  Chris  Herron, 
what  did  Dick  say  to  you?  A.  After  he  had 
shot  Chris,  when  Chris  went  and  lied  down 
and  Coot  went  with  him;  he  went  and  eotch 
hold  to  Coot  and  told  him  to  come  on;   'Let 
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the  damn  son  of  a  bitch  go/  Then  after 
he  done  that  he  went  up  in  the  woods  and 
come  back  and  q;>oke  what  I  said." 

Pete  William/s  testified:  **Q.  Were  you  a 
looker-on?  A.  Yes,  sir.  Q.  You  were  tak- 
ing no  part  in  the  game?  A.  No,  sir.  Q.  Did 
you  hear  any  fuss  between  them?  A.  Yes,  sir. 
Q.  Teil  us  about  it  A.  Weli,  they  were  gamb> 
ling,  and  as  far  as  I  heard  they  gambled  a 
while,  and  Dick  Davis  rose  up  with  a  stick 
and  'lowed  to  Jim,  *God  damn  your  soul,  yon 
have  heen  making  a  misdeal;  if  you  don't 
play  me  square  I  am  going  to  get  up  and 
quit'  Q.  Who  said  that?  A.  Dick  Davis  to 
Jim  Fuller.  So  they  set  back  down  and 
went  to  gambling  on,  and  Dick  Davis  called 
this  here  Waitus  Morris  and  was  talking 
to  him  and  Waitus  went  down  to  Addle  Hen* 
derson's  and  stayed  a  long  while,  and  he  says 
to  me,  'Pete,  you  go  to  tell  Coogler  to  come 
on  and  bring  my  liquor,  and  I  will  give  you 
some  of  it.'  I  went  on  down  there  and  met 
them  out  down  the  path,  and  come  on  back 
with  them.  Q.  Who  did  you  meet  in  the 
path?  A.  This  here  Waitus  Morris  and 
Coogler  Clardy.  I  come  on  hack  with  them 
and  got  mighty  near  there  and  they  stopped 
and  went  to  talking,  and  I  seed  Coogler  go 
in  his  inside  pocket  and  put  a  bottle  of  llq^ 
uor  in  there,  and  take  his  pistol  out  and  hold 
it  on  his  side,  and  went  up  to  the  crowd  and 
said,  'Who,  in  hell,  is  that  after  Dick  Davis?' 
They  said,  'Nobody ;  go  ahead  on  about  your 
business.'  Q.  Who  said  that?  A.  Jim  Ful- 
ler. And  then  the  row  sort  of  started,  and 
about  that  time  Coogler  stepped  off  and  Dick 
Davis  jumped  off  and  said,  'You  Ood  damn 
son  of  a  bitch,  you  been  making  a  misdeal ; 
if  you  don't  give  me  my  money  back  I  will 
beat  hell  out  of  you,'  and  they  got  to  going 
aroxmd  a  tree,  Dick  after  him  with  a  stick. 
Q.  Who  was  he  after?  A.  Jim  Fuller.  And 
Coogler  walked  back  up  there  and  says,  'Jim, 
you  are  in  the  wrong,'  and  Chris  got  up  and 
said,  'You  are  in  the  wrong,'  and  pushed  him 
back,  and  Coogler  says,  'God  damn  your  soul, 
don't  fool  with  me,'  and  pulled  his  pistol 
and  shot  him.  And  Dick  Davis  says,  'Yes, 
that  is  the  way  to  plug  it  to  a  God  damn 
son  of  a  bitch,'  and  Jim  got  scared  and  hand- 
ed up  the  money,  and  Coogler  said,  'Chris 
I  wouldn't  have  shot  you  for  nothing*;  and  he 
looked  like  he  was  going  to  die.  Q.  What 
was  Chris  doing  when  Coogler  shot  him? 
A-  Nothing." 

Allen  Parks  testified :  "Q.  Were  you  play- 
ing? A.  No,  sir,  I  wasn't  playing.  Q.  You 
and  Pete  Williams  were  looking  on?  Yes, 
sir.  Q.  Tell  us  what  took  place  during  that 
game?  A.  Well,  they  were  playing,  and  they 
all  got  up  a  dispute  about  something.  Q. 
What  was  the  dispute  about  ?  A.  In  the 
game,  something  about  a  misdeal :  that  is, 
Dick  and  Jim  Fuller.  Dick,  he  sends  up  for 
Coogler  to  come  up  there.  Q.  Who  did  he 
send?  A-  Waitus.  Q.  Waitus  Morris?  A. 
I  don't  know,  sir;  Waitus,  all  I  know  Is 
Waitus.    Q.  He  sent  after  who?    A.  Coogler. 


Q.  What  did  he  tell  Waitus  to  tell  Coogler? 
A.  To  tell  Coogler  to  come  up  there,  the  ne- 
groes were  trying  to  run  over  him.  Q. 
What  negroes  were  trying  to  run  over  him? 
A.  The  Henderson  negroes.  Coogler  come  up 
there.  Q.  Before  Coogler  came  what  did 
Pete  Williams  do?  A.  Pete  was  still  there; 
Dick  told  Pete  to  go  down  there  to  tell  Coog- 
ler to  come  on  up  there  and  bring  his  liquor, 
he  wanted  a  dram.  Q.  How  long  after  Pete 
left  was  it  before  Coogler  came?  A.  About 
10  minutes,  I  reckon.  Q.  When  Coogler 
came  what  did  he  have?  A.  He  come  up 
there  and  asked  what  in  the  hell  was  the 
matter  with  Dick?  Q.  What  did  he  have? 
A.  He  had  his  pistol.  Q.  Where  was  his  pis- 
tol? A.  He  had  it  in  his  hand  sort  of  this  way 
(indicating).  They  said  there  wasn't  noth-' 
ing  to  matter.  Q.  Who  said  there  wasn*t 
nothing  to  matter?  A.  Jim  Fuller,  I  think 
It  was.  Q.  Go  on.  A.  And  they  kept  dis- 
puting along  and  disputing  and  he  shot  him. 
That  is  all  I  know.  Q.  Did  you  see  Coogler 
Clardy  when  he  was  hugging  and  kissing  Jim 
Fuller?  A.  I  seed  him  when  he  come  up, 
I  never  seed  the  kls&  Q.  What  did  Jim  Ful- 
ler say  to  Coogler  when  he  came  up?  A. 
Told  Coogler  there  wasn't  nothing  the  mat- 
ter. Q.  Then  what  did  Coogler  say  to  him? 
A.  He  said,  'Well,  that  is  all  right'  Q.  What 
did  Chris  say?  A.  Chris  wasn't  saying 
nothing,  only  telling!  them  to  be  quiet  boys. 
Q.  Is  that  all  he  said?  A.  That  is  all  Chris 
was  saying.  Q.  Is  that  all  he  did?  A.  Aft- 
er they  all  got  up,  Chris  said,  'There  wasn't 
any  use  of  you  all  trying  to  run  over  Jim.' 
Q.  Who  was  trying  to  run  over  Jim?  A. 
Nobody.  Q.  What  was  Dick  Davis  doing? 
He  had  a  stick  drawn  on  Jim.  Q.  What  was 
Dick  Davis  saying?  A.  He  told  Jim  he  had 
been  cussing  all  day,  and  he  was  tired  of  it 
Q.  What  did  Chris  Herron  say?  A.  He 
wasn't  saying  anything.  Q.  What  did  he 
do?  A.  He  didn't  do  anything.  Q.  Did 
he  walk  up  to  where  they  were?  A.  He 
was  already  there,  and  after  they'  all  be- 
gim  to  shove  on  Jim,  he  walked  up  and  says, 
'Boys,  be  quiet'  Coogler  pushed  him  back 
and  shot  him.  Q.  Where  did  Coogler  get  his 
pistol?  A.  Out  of  his  fore  pants  pocket  Q. 
What  was  Chris  doing  to  Coogler  when  he 
shot  him?  A.  Nothing.  Q.  What  did  be 
have  in  his  hand?  A.  Nothing.  Q.  After 
Chris  was  shot  what  did  he  do?  A.  He  turn- 
ed round  and  said.  'Lord,  you  have  shot  me.' 
Coogler  said,  'I  did  shoot  you.  I  wouldn't 
have  shot  you  for  nothing,'  and  he  asked  him 
if  he  wanted  him  to  carry  him  home.  Q. 
Did  you  have  any  talk  with  Dick  and  Coog- 
ler after  they  came  back?  A.  After  Chris 
was  carried  home  I  was.  Q.  What  did  they 
say  to  you?  A.  They  were  telling  some- 
thing about  how  to  tell  it  I  forget  how 
they  said  now.  Q.  Something  about  how  to 
tell  what?  A.  The  shooting.  Q.  How  did 
they  tell  you  how  to  tell  it?  A.  To  tell  I 
didn't  know  who  done  the  shooting.  Q. 
Coogler  and  Dick  Davis  told  you  to  tell  that? 
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A.  Yes,  sir.  Q.  Where  was  that?  A.  Pretty 
dose  to  where  It  was  done.  Q.  Did  they 
offer  you  anything?  A.  They  didn't  offer  me 
anything.  They  offered  Jim  Fuller  a  dollar. 
Q.  Who  offered  him  a  dollar?  A.  Dick.  Q. 
In  your  presence?  A.  Yes,  sir.  Q.  Did  he 
take  It?  A.  No,  sir.  Q.  What  did  they  offer 
him  a  dollar  for?  A.  To  tell  he  didn't  know 
who  done  the  shooting.  Q.  Did  he  agree  to 
do  it?  A.  No,  sir.  Q.  Did  they  offer  you 
the  same  thing.  A.  Yes,  sir.  Q.  Did  you 
agree  to  do  it?    A.  No,  sir." 

Henry  Abercrombie  testified:  "Q.  Did 
you  see  the  difficulty  between  Chris  Herron 
and  Coogler  Clardy?  A.  I  did.  Q.  Tell  us 
what  it  commenced  about  and  eyerything 
.  about  it?  A.  Just  as  I  walked  up  they  were 
playing  a  game,  and  there  was  a  misdeal, 
and  Dick  Davis  says,  there  is  another  mis- 
deal ;  and  Jim  Fuller  spoke  and  says,  'If  it  is, 
your  damn  partner  made';  and  Dick  says, 
'Jim,  you  have  been  cussing  me  all  day,  don't 
cuss  me  no  more';  and  Jim  says,  'What  is 
the  matter,  Dick';  and  George  says,  'Yes,  I 
meant  it  go  on  back.'  And  that  time  they 
raised  up  and  Dick  Dayis  had  a  stick  in  his 
hand  and  made  two  licks  towards  Jim. 
Coogler  and  Allen  Parks  and  Jim  Wharton 
were  standing  off,  and  Coogler  come  up  and 
says,  'Who  In  the  hell  is  trying  to  run  over 
Dick.'  Jim  Fuller  says,  'Nobody'j  and  he 
spoke  that  again  and  he  says,  'Who  is  this 
talking  to  me?*  Jim  says,  'It  is  me.'  He  looked 
up  at  liim,  and  says,  'Is  that  you?  I  wouldn't 
hurt  a  hair  in  your  head.'  He  turned  around 
then  and  says,  'Chris,  who  is  that  trying  to 
run  over  Dick  Davis?'  Chris  says,  'Nobody,' 
and  he  spoke  the  word  again,  and  Chris  push- 
ed him  back  and  says,  'Get  back,  Coogler, 
damn  Dick,  quit  your  foolishness,'  and  about 
that  time  he  fired.  Q.  You  were  not  there 
when  Dick  Davis  sent  Waitus  for  Coogler? 
A.  No,  sir.  Q.  You  came  up  how  long  be- 
fore Waitus  and  Coogler  came  up?  A.  I 
wasn't  there  when  they  came  up.  Q.  Was 
Coogler  there  when  you  went  up?  A.  Yes, 
sir,  standing  off  a  piece  talking.  Q.  You 
came  up  after  the  row  had  started.  A. 
In  time  of  it.  Q.  Now,  you  say  Dick  Davis 
had  his  stick  drawn  on  who?  A.  Jim  Fuller. 
Q.  And  what  did  Jim  say?  A.  He  didn't  say 
anything.  He  asked  him  what  is  the  matter? 
Dick  spoke  and  says,  'You  have  been  cussing 
me  all  day;  don't  cuss  me  no  more';  Jim 
pushed  on  back.  Q.  What  did  Chris  Herron 
do?  A.  He  wasn't  doing  a  thing  as  I  could 
see.  He  was  looking  at  them.  Q.  What  did 
he  do  to  Chris  that  caused  him  to  shoot  him? 
A.  Just  pushed  him.  Q.  Why  did  he  push 
him?  A.  Coogler  asked  him  who  in  the  hell 
was  trying  to  run  over  Dick,  and  Chris  says, 
'Oh,  damn,  Dick,  go  on  and  quit  your  foolish- 
ness.' Q.  Then  what  did  Coogler  do?  A. 
Just  shot  him.  Q.  Did  he  fall?  A.  No,  sir; 
he  just  squatted  down  and  said,  'Coogler.  you 
shot  me.'  He  says,  'No,  I  didn't;  If  I  did,  I 
didn't  mean  to  do  It'  Coogler  says,  'You 
want  me  to  carry  you  home?    If  I  shot  you  I 


I  didn't  mean  to  do  it;  I  wouldn't  da  It  for 
nothing  in  the  world.'  Coogler  says,  1  will 
carry  you  home.'  That  time  I  was  passing 
by  Chris  and  Chris  looked  and  seed  me  and 
says,  Henry,  come  back  and  carry  me  home, 
don't  leave  me.  And  I  come  back  to  where 
he  was  at,  and  Coogler  had  his  arms  around 
him  and  says,  'You  know  I  am  with  you, 
Chris.'  And  Chris  says,  'Yes,  you  are  too 
late ;  you  have  shot  me.' " 

For  the  defense.  Jim  Wharton  testified: 
"Q.  How  did  it  happen?  A.  I  don't  know, 
sir,  when  I  seed  it  they  were  all  in  a  huddle. 
Q.  Who  was  in  a  huddle?  A.  Chris  and 
Coot  and  all  of  them.  Q.  Did  you  hear  any 
threats  or  fuss  there?  A.  Never  heard  a  bit 
Q.  Was  anybody  mad?  A.  No,  sir;  they 
didn't  seem  to  be.  Q.  Who  was  together  in 
the  scuffle  when  the  pistol  went  off?  A. 
They  were  all  so  packed  up  together  I 
couldn't  tell.  Q.  Could  you  tell  that  Coogler 
and  Chris  were  there?  A.  Yes,  sir;  I  know 
they  were  there.  Q.  Did  they  have  hold  of 
each  other  or  not?  A.  I  couldn't  tell."  This 
witness  testified  that  he  did  not  see  Dick 
Davis  do  anything,  only  when  the  misdeal 
came  up  Dick  cursed  and  Jim  cursed  too, 
that  Jim  picked  up  the  stick,  but  he  did  not 
see  him  strike  anybody  with  it 

Waitus  Morris  testified:  *'Q.  Jim  Puller 
and  these  boys  say  that  Dick  Davis  sent  yon 
down  there  for  Coogler  to  come  up  there, 
those  boys  were  running  over  him?  A.  He 
couldn't  send  me  when  I  had  not  been  there. 
Q.  Did  any  such  thing  happen?  A.  I  had  not 
been  there  until  Pete  come  for  Coot  for  Dick's 
liquor.  Q.  How  did  you  happen  to  go  up 
there?  A.  Coogler  asked  me  to  come  walk 
up  there  with  him.  Q.  You  went  up  there 
together?  A.  Yes,  sir.  Q.  Did  you  have  any 
liquor?  A.  I  had  a  half  pint  that  belonged 
to  Chris.  Q.  When  did  you  give  it  to  Chris? 
A.  I  didn't  give  it  to  him.  Q.  When  you  and 
Coogler  walked  up  there  what  did  Coogler 
have  in  his  hand?  A.  Nothing.  Q.  He 
didn't  have  a  pistol?  A.  No,  sir;  not  a  thing 
in  his  hand.  Q.  What  happened  after  you 
got  up  there?  A.  When  I  got  up  there  they 
begun  to  try  to  bring  up— there  was  a  little 
row,  I  suppose,  before  I  got  there.  Q.  Tell 
what  happened?  A.  Coot  and  Chris  and  all 
of  them  got  to  squabbling,  and  they  run  in 
there  together  squabbling  and  hugging  up, 
and  the  pistol  fired.  Q.  Did  you  see  anybody 
mad?  A.  If  they  did,  I  couldn't  tell  it  Q. 
You  could  tell  whether  they  were  in  a  good 
humor  or  mad,  couldn't  you?  A.  It  looked 
to  me  like  everything  was  going  on  lovely. 
Q.  Who  had  hold  of  each  other  when  the 
pistol  went  off  ?  A.  I  couldn't  tell.  Q.  Could 
you  see  Coogler  and  Chris  there?  A.  Yes, 
sir;  they  were  there.  Q.  They  were  there  to- 
gether? A.  Yes,  sir.  Q.  It  had  been  testi- 
fied that  Dick  Davis  was  cutting  up  and 
snorting  around?  A.  Dick  and  Jim  Fuller 
were  quarreling  a  little.  Q.  Did  Dick  try 
to  hit  anybody?  A.  Dick  had  a  stick.  Q. 
Did  he  try   to   hit  anybody?    A.  Not  as  I 


B.C.) 


STATE  V.  CLARDY. 


497 


know  of.  I  dliln't  pay  much  attention  to  it. 
Q.  Jim  and  Allen  and  these  boys  say  that 
Coogler  came  up  there  bareheaded,  and  want- 
ed to  know  who  in  the  hell  was  trying  to  run 
over  Dick  Davis?  A.  If  he  said  that  I  didn't 
hear  him.  Q.  You  were  there?  A.  Yes,  sir. 
Q.  And  after  that  they  sort  of  quieted  down, 
and  then  Chris  Herron  said  something  and 
sort  of  pushed  at  Coot,  and  Coot  pushed  him 
hsoA  and  drew  his  pistol  and  shot  him?  A. 
Coot  and  Chris  were  pushing  when  I  seen 
them,  and  the  boys  gathering  around  them. 
Q.  Did  they  have  hold  of  each  other  or  not? 
A.  It  appeared  to  me  like  they  did,  but  the 
whole  entire  thing  was  drunk  so  a  man 
couldn't  tell  how  it  was." 

George  Fuller  testified:  "Q.  It  has  been 
testified  by  Jim  Fuller  and  a  lot  of  these  ne- 
groes that  Dick  got  into  a  row  and  Dick 
sent  Waitus  Morris  to  tell  Coot  to  come  up 
quick,  the  boys  were  trying  to  run  over  him. 
A.  If  he  did  I  didn't  hear  him  say  it  Q.  You 
were  playing  partner  with  who?  A.  Old 
man  Dick.  Q.  When  was  the  first  time  you 
saw  Waitus?  A.  We  met  in  the  road,  and 
Chris  sent  him  off  to  get  a  half  pint  of  liquor. 
Q.  When  did  Waitus  get  to  where  you  all 
were?  A.  He  come  up  with  Coogler.  Q. 
What  did  Coogler  have  in  his  hand? 
A.  I  didn't  see  anything  at  all.  Q. 
What  happened  then?  A.  Nothing,  only  old 
man  Jim  and  Dick  were  sort  of  cussing  one 
another.  Q.  What  did  Dick  do?  A.  He 
didn't  do  anything,  only  told  Jim  he  had  been 
cussing  him  all  day,  and  Jumped  up  and 
got  his  stick.  Q.  After  that?  A.  They  were 
all  standing  up  tn  a  huddle.  Q.  Did  they 
stay  mad  or  not?  A.  No,  sir;  they  didn't 
look  like  to  me  they  were  mad.  Q.  Did  you 
see  the  shooting?  *  A.  No,  sir;  I  had  my  back 
to  them.  Q.  How  were  Coogler  and  Chris 
Herron  standing;  what  were  they  doing 
when  the  pistol  shot?  A.  They  wasn't  doing 
anything  as  I  knows  of.  Q.  How  close  were 
they  together?  A.  When  I  turned  around 
and  looked  to  see  who  shot,  Coogler  had 
caught  around  Chris  to  help  him  up.  Q. 
This  is  the  first  you  saw  of  it?  A.  Yes,  sir. 
Q.  You  didn't  see  the  actual  shooting?  A. 
No,  sir.  Q.  Do  you  know  anything  else 
about  this  thing?  A.  No,  sir;  not  nothing 
much.  Q.  What  did  Chris  say  when  he  was 
shot  and  what  did  Coogler  say?  A.  Chris 
said,  *0h,  Lord,  I  am  shot,'  and  Coogler  says, 
•Chris,  I  wouldn't  have  shot  you  for  nothing ; 
I  will  carry  you  home  and  go  and  get  a  doctor 
for  you;  you  know  I  am  with  you.'  Chris 
says,  *I  know  you  is,  but  it  is  too  late  now, 
I  am  shot' " 

The  defendant  Coogler  Clardy  testified: 
"Q.  How  did  you  happen  to  go  up  there? 
A.  Pete  come  down  where  me  and  Waitus 
was  and  said  Uncle  Dick  said  come  up  there 
and  bring  his  liquor.  Q.  Tell  those  gentle- 
men what  happened  when  you  got  there? 
A.  When  I  got  there  they  had  been  playing, 
and  they  were  arguing,  and  Jim  and  Uncle 
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Dick —  Q.  Doing  what?  A.  Arguing.  They 
stopped  talking  to  each  other.  I  says,  'Dick, 
what  you  want?*  and  Dick  says,  'I  want  my 
liquor,  give  me  a  drink.'  And  I  stood  there 
and  asked  Jim  what  was  the  matter,  and  Jim 
says,  'Nothing,'  and  I  looked  and  says,  'Who 
is  this;  you,  Jim?'  Jim  says,  'Yes.'  Me  and 
him  hugged  and  kissed  and  I  says  to  Jim 
Wharton,  'Come  here,'  and  me  and  Jim  walk- 
ed off  a  piece  and  I  told  him  to  get  some 
liquor,  I  was  going  home.  Jim  said  he  didn't 
want  any,  to  give  Allen  Parks  his.  About 
that  time  they  were  talking  again  and  Allen 
Parks  come  up  and  got  a  drink,  and  Jim 
Fuller  and  Uncle  Dick  got  to  talking  again, 
and  Uncle  Dick  had  a  stick  in  his  hand, 
and  Jim  Fuller  was  going  backwards  with  his 
hand  in  his  hip  pocket,  telling  Dick  not  to 
get  up  on  him,  and  Jim  went  backwards  the 
distance  from  here  to  the  door.  Q.  What 
did  Dick  have  in  his  hand?  A.  A  little  walk- 
Ing  stick,  and  I  went  to  Jim  and  begged  him 
not  to  have  no  fuss,  if  he  couldn't  play  with- 
out fussing  I  would  quit,  and  Jim  said  he 
would  and  turned  and  went  off.  I  went  back 
and  says,  'Chris,  what  is  the  matter?'  And 
Chris  says,  'Nothing,  Uncle  Dick  is  going 
on;  give  me  a  drink  of  liquor.'  I  give  him 
a  drink  and  took  one  myself,  and  that  time 
me  and  Chris  got  to  scuflaing.  Q.  Were  you 
mad?  A.  No,  sir.  My  pistol  was  in  my 
right  coat  pocket  with  the  barrel  up.  Chris 
reached  and  got  it,  and  time  he  got  it  I  got  it, 
and  we  reached  and  were  pulling  over  it  and 
it  went  off.  Q.  What  part  of  the  pistol  did  you 
have  hold  of  when  it  went  off?  A.  I  had  hold 
of  the  handle.  Q.  Did  you  pull  the  trigger 
or  not?  A.  I  don't  know,  sir,  how  it  went 
off;  I  was  drinking.  Q.  You  were  scuffling? 
A.  Yes,  sir.  Q.  What  kind  of  a  pistol  was 
it?  A.  A  32.  Q.  What  kind  of  action?  A. 
A  self-acting.  Q.  Where  did  you  have  your 
pistol  when  you  went  up  there?  A.  In  my 
coat  pocket.  Q.  What  happened  immediate- 
ly after  the  shooting?  A.  Nothing,  only 
Chris  started  to  lay  down;  he  laid  back  on 
one  hand  and  I  picked  him  up.  He  says, 
'Lord,  I  am  shot,*  and  I  says,  'You  know 
I  wouldn't  have  shot  you  for  nothing  in 
the  world,'  and  he  says,  'No,  but  it  is  too 
late,  I  am  shot'  And  I  picked  him  up  and 
asked  him  did  he  want  me  to  carry  him  home. 
Q.  Where  did  you  go  then?  A.  I  stayed 
there  awhile  and  talked  with  him.  Q.  Then 
where  did  you  go?  A.  To  the  road  where 
I  had  left  from." 

Defendant  Dick  Davis  testified:  "Q.  Tell 
those  gentlemen  what  happened?  A.  We  go 
up  there  and  set  down  to  take  a  game  of 
cards,  and  I  said  to  the  boys,  'Let's  play  for 
a  quarter,*  and  they  said,  'No,  not  for  but 
10  cents.'  I  said,  'If  I  had  knowed  that 
I  wouldn't  have  come  up  here  fooling  with 
you.'  So  we  set  down  and  went  to  playing. 
We  played  on,  and  directly  a  misdeal  come 
up.  Jim  made  that  misdeal;  the  first  one 
made;   well*  we  got  that  settled  and  set  in 
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again,  and  I  says  to  bim,  'Now  here  oome 
up  another  damn  misdeal/  after  we  played 
the  band  nearly  out  Jim  commenced  cuas* 
ing  again — he  had  been  cussing  all  the  morn- 
ing—and X  says,  'I  want  you  to  quit  cussing 
me.  I  haven't  done  anything  to  you,'  and 
he  cussed  on  and  after  this  misdeal,  we 
didn't  play  any  more.  We  gets  up  then  and 
stands  there  talking  about  it  I  got  a  little 
light  black  walking  cane.  I  bought  it  from 
the  store,  and  I  picked  up  the  stick  and  says, 
'Jim,  you  been  cussing  me  all  day  and 
I  am  tired  of  it;  don't  cuss  me  any  more.' 
Jim  walked  backwards  from  me —  Q.  What 
was  Jim  doing  at  that  time?  A.  Jim  walked 
backwards  a  few  seconds  and  put  his  hand 
under  his  coat  and  says,  he  wasn't  afraid 
of  mfr  I  says,  'I  ain't  no  bear,  either  a 
panther.'  He  walked  back  and  cussed  me, 
walked  back  around  a  bush  and  went  off. 
Googler  come  up—  Q.  Before  that?  A.  Who 
sent  for  Coogler?  Q.  Who  did  you  send? 
A.  Pete  Williams.  Q.  What  for?  A.  For 
my  whisky.  Q.  Did  you  tell  Pete  to  tell  him 
that?  A.  Yes,  sir;  to  come  up  there  and 
fetch  my  whisky  and  I  would  give  him  a 
drinks  and  directly  Pete  got  back  and  he 
never  got  his  whisky.  Q.  Did  you  draw  your 
stick?  A  No,  sir;  I  just  had  it  in  my  hand. 
Q.  What  did  you  do  with  it?  A.  Carried 
it  home.  Q.  Did  you  hit  anybody  that  day? 
A.  No,  sir,  never  hit  nobody.  Q.  When  Coog- 
ler came  up  who  came  with  him?  A.  Waitus 
Morris  and  Pete  Williams.  Q.  What  hap- 
pened then?  A.  They  came  up  there.  They 
were  playing  and  Coogler  asked  them,  'What 
are  you  boys  fussing  about?'  Jim  said,  'Noth- 
ing.' Chris  is  the  man  that  said,  'Nothing, 
there  ain't  nobody  fussing;  you  know  me 
and  Dick  never  do  fuss.'  Coogler  walks 
around  here  by  Jim  and  says  to  Jim,  'Who 
is  this?*  Jim  says,  *It  .  is  me.'  He  got 
down  and  hugged  and  kissed  Jim,  and  Jim 
says,  'Me  and  you  are  kin.'  He  got  up  and 
him  and  Jim  Wharton  walked  off  a  piece 
and  Allen  Parks,  and  when  they  come  back, 
when  I  saw  them  I  was  still  talking  to  Jim 
and  I  saw  Chris  and  Coogler  together.  Q. 
What  were  they  doing?  A.  It  seemed  like 
they  were  pushing  and  pulling  over  one  an- 
other. Q.  What  happened  then?  A.  I  turned 
around,  still  talking  to  Jim,  and  Just  as  I 
turned  around  the  pistol  fired.  Q.  Did  Chris 
and  Coogler  have  hold  of  each  other  when 
the  pistol  fired?    A.  Yes,  sir." 

Both  defendants  denied  that  they  had  of- 
fered anybody  any  money  to  swear  that 
Coogler  didn't  do  the  shooting,  as  testified 
by  two  witnesses  for  the  state. 

1.  Having  thus  set  out  in  detail  the  ma- 
terial testimony  of  the  eyewitnesses,  we 
proceed  to  consider,  first  the  question  raised 
in  behalf  of  appellant  Dick  Davis,  wheth- 
er the  circuit  court  conmiitted  error  in  re- 
fusing his  motion  for  a  new  trial,  made  on 
the  ground  that  there  was  absolutely  no  tes- 
timony upon  which  to  convict  him  of  man- 
slaughter.   When  there  Is  no  testimony  upon 


which  to  base  a  verdict,  it  is  error  of  law  to 
refuse  a  new  triaL  A  careful  eiiamination 
of  the  testimony  satisfies  us  there  was  no 
testimony  to  convict  Dick  Davis  of  murder 
or  manslaughter,  and  that  he  should  have 
a  new  trial.  He  certainly  did  not  assault 
or  sti'ike  the  deceased,  and  there  was  no 
evidence  that  he  was  present  aiding  or  abet- 
ting Clardy  in  his  stru^le  with  deceased. 
His  controversy  was  with  another  part}*, 
Jim  Fuller,  a  relative  and  friend  of  his  co* 
defendant  and  there  is  nothing  to  show  con- 
cert of  action  between  him  and  Clardy  against 
Herron  and  Fuller.  However  reprehensi- 
ble in  other  respects  his  conduct  may  have 
been,  before  and  after  the  homicide,  it  will 
not  serve  society,  or  vindicate  the  law  to 
convict  him  of  an  offense  which  he  did  not 
commit  The>  remaining  exceptions  relate 
to  the  following  charge  to  the  Jury:  "It 
is  incumbent  upon  the  state  to  prove  l:>eyond 
all  reasonable  doubt  not  only  that  the  defend- 
ant kilied  the  deceased,  but  that  he  did  it 
intentionally,  with  a  criminal  intent  l>efore 
you  can  find  that  he  is  guilty  with  reference 
to  the  killing.  Now,  that  criminal  intent 
usually  leads  a  person  intentionally  or  vol- 
untarily to  do  the  act  complained  of,  and 
a  criminal  intent  is  attributed  to  a  person 
who  even  does  a  grossly  careless  act;  the 
law  presumes  that  he  intended  to  do  what 
he  actually  did  do,  and  if  he  did  an  act  that 
was  grossly  careless,  and  therefore  unlaw- 
ful, the  law  imputes  the  unlawfulness  of  his 
gross  carelessness  to  the  result  of  it  and 
also  imputes  the  intent  to  be  grossly  care- 
less, and  therefore,  to  act  unlawfully,  and 
so  make  the  criminal  intent  which  is  neces- 
sary to  make  out  a  case  of  guilty  of  crime 
in  any  case." 

It  is  contended  that  these  Instructions  were 
erroneous:  "(1)  In  charging  the  Jury  that 
the  law  implies  a  criminal  intent  from  the 
performance  of  a  grossly  careless  act — in- 
stead of  submitting  to  the  Jury  the  question 
as  to  whether  or  not  there  was  a  criminal 
intent  (2)  In  charging  the  Jury  that  he 
intended  to  do  what  he  actually  did  do— when 
it  is  respectfully  submitted  that  the  intent 
with  which  the  defendants  did  the  act  was 
the  identical  question  at  issue,  and  which 
question  should  have  been  passed  upon  by 
the  Jury.  (3)  In  charging  the  Jury  that  if 
the  defendants  did  an  act  that  was  grossly 
careless,  and  therefore  unlawful,  the  law  im- 
putes the  unlawfulness  of  their  gross  careless- 
ness to  the  result  of  it — ^which  it  is  respect- 
fully submitted  was,  in  effect  a  charge  upon 
the  facts,  and  was,  in  effect  telling  the  Jury 
that  the  law  imputes  an  unlawful  killing  from 
the  mere  fact  of  the  killing.  (4)  In  charging 
the  Jury  that  the  law  imputes  the  intention 
to  be  grossly  careless,  when  such  question 
should  have  been  submitted  to  the  Jury  for 
determination.  (5)  In  charging  the  Jury  that 
the  law  presumes  a  criminal  intent  or  that 
there  is  any  presumption  arising  from  the 
killing,  when  all  the  facts  and  circumstance? 


s.a> 


STATE  V.  CLARDY. 


49» 


are  brought  <nit  (6)  That  the  charge  pnt 
the  burden  of  proof  that  the  killing  was  ac- 
cidental upon  the  defendant,  whereas  the  bur- 
den was  upon  the  state.  (7)  That  the 
charge  was  inapplicable  In  a  case  where  the 
defense  was  accid^ital  killing." 

2.  At  first  blush,  this  appears  to  be  a  for- 
midable attack  upon  the  aboTe  instructions 
to  the  Jury,  but  a  careful  consideration  will, 
we  think,  show  that  the  exceptions  should 
sot  be  sustained.  In  the  first  place,  it  must 
be  remembered  that  the  defendants  were  con- 
Ticted  of  manslaughter  and  that,  therefore, 
It  is  not  material  to  inquire  whether  the 
etiarge  may  haye  been  erroneous,  misleading, 
or  confusing  as  applied  to  the  question  of 
malice,  an  ess^itial  element  of  murder  as  dis- 
tinguished from  criminal  intent,  an  essen- 
tial elements  of  all  crimes  at  common  law. 
There  being  no  conviction  for  murder,  all 
questions  touching  malice  go  out  of  the  case. 
This  observation  relates  especially  to  that  por- 
tion of  the  above  charge  which  states  that 
the  law  in  a  case  of  homicide  by  gross  care- 
lessness "imputes  the  intention  to  be  grossly 
careless."  Inasmuch  as  an  intention  to  be 
grossly  careless  indicates  active  wantonness 
and  willfulness,  which  may  be  construed  as 
malice,  there  would  have  been  more  ground 
for  criticism  of  the  charge,  if  the  verdict  had 
been  for  murder.  In  the  case  of  homicide  by 
gross  carelessness  in  the  handling  of  a  deadly 
weapon,  the  verdict  should  be  either  murder 
or  manslaughter,  according  as  the  Jm*y  may 
determine  the  presence  or  absence  of  malice. 
But  as  stated,  the  verdict  being  for  man- 
slaughter, we  are  only  to  inquire  whether 
the  charge  was  incorrect  with  respect  to  man- 
slaugnter.  We  would  remark  next  that  it 
must  be  borne  in  mind  that  the  undisputed 
fact  was  that  the  deceased  came  to  his  death 
from  a  wound  inflicted  with  a  deadly  weapon, 
a  loaded  pistol,  in  the  hand  of  the  defendant 
Clardy,  and  It  was  not  contended  by  defend- 
ant that  it  was  done  lawfully  in  self-defense 
or  otherwise,  but  that  it  was  accidental. 
The  case  of  State  v.  Morgan,  40  S.  G.  846, 
18  S.  B.  937,  holds:  "Where  one  seeks  to 
be  excused  for  taking  the  life  of  another 
with  a  deadly  weapon  on  the  ground  of  ac- 
cident, it  must  appear  that  due  care  was  ex- 
ercised In  handling  such  weapon."  It  is  true, 
as  contended  by  appellant,  that  accidental 
killing  is  not  an  aflirmative  defense,  but  that 
the  burden  is  on  the  state  to  show  an  inten- 
tional killing.  State  v.  McDaniel,  68  S.  C. 
304,  47  S.  E.  384,  102  Am.  St  Rep.  661. 
But  the  court  nowhere  in  the  charge  placed 
the  burden  to  show  an  accidental  killing 
on  the  defendant  The  charge  throughout 
squarely  and  explicitly  placed  the  burden 
upon  the  state  to  prove  every  element  neces- 
sary to  show  a  criminal  homicide.  In  the 
particular  iwrtion  of  the  charge  complained 
of  the  court  had  no  reference  to  the  burden 
of  proof  to  show  an  accidental  killing,  but 
was  endeavoring  to  state  the  law  touching 
homicide  with  a  deadly  weapon  through  gross 


careleasnesB.  To  show  how  carefully  the 
court  guarded  the  rights  of  the  appellant,  we 
quote  from  the  charge:  "Unless  it  appears 
to  your  satisfaction  beyond  all  reasonable 
doubt  that  there  was  a  criminal  intent  on  the 
part  of  these  parties  or  whichever  one  of  them 
did  the  act,  if  either  of  them  did  it,  then  you 
cannot  find  that  it  was  an  hitential  act 
and  therefore  you  must  attribute  It  to  the 
doctrine  of  accidental  killing  and  find  a  ver- 
dict of  not  guilty.  It  is  incumbent  upon  the 
state  to  prove  beyond  all  reasonable  doubt  not 
only  that  the  defendant  killed  the  deceased, 
but  tnat  he  did  it  intentionally  with  a  crim- 
inal intent  before  you  can  find  that  he  is 
guilty  with  reference  to  the  killing.  So,  if 
you  have  any  reasonable  doubt  as  to  whether 
it  was  an  accidental  killing  or  not,  find  that 
it  was  an  accidental  killing  and  acquit  them. 
If  you  are  satisfied  beyond  all  reasonable 
doubt  that  it  was  not  an  accidental  killing 
and  you  should  conclude  that  they  are  guilty 
of  either  murder  or  manslaughter,  and  have  a 
reasonable  doubt  as  to  which,  find  man- 
slaughter rather  than  murder."  Finally,  in 
response  to  appellant's  request  the  last  words 
given  to  the  Jury  were  the  following :  "  *If 
the.  jury  believe  from  the  evidence  that  Coog' 
ler  Clardy  had  a  pistol  in  his  pocket,  and  that 
Chris  Herron  undertook  to  take  the  pistol 
away  from  him,  and  in  a  good-natured  way 
they  scuffled  over  the  pistol,  and  in  the  scuiBe 
the  pistol  went  off,  without  either  party  in- 
tending it  to  go  off,  then  I  charge  you  that 
the  defendant  Coo^^er  Clardy  should  be  ac- 
quitted.'   I  so  charge  you," 

3.  From  the  foregoing  extracts,  it  is  mani- 
fest that  the  appellant  could  not  claim  that 
the  plea  of  accidental  killing  was  not  with 
great  fairness  submitted  to  the  Jury  and  that 
the  burden  of  proof  was  not  properly  placed 
upon  the  state  throughout  The  verdict  of 
the  Jury  under  these  instructions  establishes 
the  fact  that  the  killing  was  not  accidental. 
With  the  foregoing  facts  and  principles  in 
view,  we  now  examine  whether  the  charge 
was  harmfully  erroneous  with  reference  to 
the  crime  of  manslaughter.  The  court  char- 
ged that  "a  criminal  Intent  is  attributed  to  a 
person  who  even  does  a  grossly  careless  act," 
which,  in  the  light  of  undisputed  facts,  meant, 
that  "a  criminal  intent  Is  attributed  to  a  per- 
son who  kills  another  with  a  deadly  weapon 
from  gross  carelessness,"  but  the  Jury  were 
left  to  determine  whether  such  act  was  done 
with  gross  carelessness.  So  the  language  of 
the  charge,  "the  law  presumes  that  he  Intend- 
ed to  do  what  he  actually  did  do,"  in  the 
light  of  the  facts,  simply  means,  "the  law, 
in  the  case  of  a  homicide  with  a  deadly  weap- 
on under  circumstances  showing  gross  care- 
lessness, presumes  that  he  intended  to  do 
what  he  actually  did  do."  In  like  manner, 
and  eliminating  the  question  of  malice  and 
murder,  we  must  view  the  other  expressions 
in  the  charge.  The  •circuit  Judge,  recogniz- 
ing the  rule  that  there  must  be  a  criminal  in- 
tent for  every  common-law  crime,  and  hav- 
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ing  previously  clearly  stated  the  law  con- 
cerning murder  and  voluntary  manslaughter, 
was  submitting  to  the  Jury  the  law  as  to  vol- 
untary manslaughter,  In  which  gross  negli- 
gence supplies  the  place  of  criminal  intent 
In  such  a  case,  it  is  not  material  whether 
we  say  the  law  "attributes"  or  '*presumes"  or 
"imputes"  or  "infers"  or  merely  "supplies" 
the  necessary  criminal  intent  from  gross  care- 
lessness. No  one  can  be  permitted  to  say  that 
he  committed  a  homicide  with  a  deadly 
weapon  accidentally,  if  it  appears  that  it 
was  the  result  of  his  gross  carelessness. 
State  V.  Morgan,  40  S.  C.  847,  18  S.  E.  037. 
In  90  Am.  St  Rep.  571-681,  there  is  an  able 
and  elaborate  annotation  on  the  subject  of 
"unintentional  homicide  in  the  commission 
of  an  unlawful  act,"  where  the  cases  are 
collected*  The  learned  annotator  defines  in- 
voluntary manslaughter  as  "the  unlawful 
killing  of  a  human  being  without  malice 
either  express  or  implied,  and  without  intent 
to  kill  or  inflict  an  injury  causing  death, 
committed  accidentally  in  the  commission 
of  some  unlawful  act  not  felonious  or  in  the 
improper  or  negligent  performance  of  an 
act  lawful  in  itself."  That  author  further 
says,  "This  definition  Includes  homicides  re- 
sulting from  negligent  performance,  without 
actual  criminal  intent,  of  a  lawful  act  And 
undoubtedly  the  common-law  rule  is  that 
criminality  may  be  affirmed  of  a  lawful  act 
carelessly  or  negligently  done.  The  negli- 
gence, however,  must  be  aggravated,  culpable, 
gross.  That  is,  it  must  be  such  a  departure 
from  what  would  be  the  conduct  of  an  ordi- 
narily prudent  or  careful  man  under  the  same 
circumstances  as  evidences  a  disregard  of 
human  life  or  indifference  to  consequences. 
The  negligence  in  such  cases  supplies  in  a 
measure  thedirectcrimlnal  intent".  In  Bish- 
op's OrlnL  Law  (6th  Ed.)  par.  313,  the  author 
says,  "There  is  little  distinction,  except  In 
degree,  between  a  positive  will  to  do  wrong 
and  an  Indifference  whether  wrong  is  done 
or  not  Therefore,  carelessness  is  criminal, 
and  within  limits  supplies  the  place  of  the 
direct  criminal  intent  Thus — homicide  from 
carelessness — every  act  of  gross  negligence, 
even  in  the  performance  of  what  Is  lawful 
and  a  priori  of  what  is  not  lawful,  and  every 
negligent  commission  of  a  legal  duty  whereby 
death  ensues,  is  Indictable  either  as  murder 
or  manslaughter."  In  note  3  L.  R.  A.  645, 
cases  are  cited  to  the  effect  that  gross  care- 
lessness is  criminal,  even  if  the  act  done  is 
lawful,  and  that  such  negligence  supplies  the 
place  of  criminal  intent  See  Clark's  Grim. 
Law,  par.  76;  Wharton's  Grim.  Law  (8th  Ed.) 
par.  125 ;  Roscoe's  Grim.  Ev.  670 ;  Archbold's 
Grim.  Pr.  &  PI.  655;  State  v.  Vines,  93  N.  C. 
493;  53  Am.  Rep.  466;  State  v.  Emery,  78 
Mo.  77,  47  Am.  Rep.  92 ;  State  v.  Dorsey,  118 
Ind.  167,  20  N.  E,  777,  10  Am.  St  Rep.  Ill; 
Austin  V.  State,  110  Ga.  748,  36  S.  E.  52,  78 
Am.  St  Rep.  134.  T]iese  authorities  and 
others  that  might  be  cited  show  that  gross 
carelessness  in  the  handling  of  firearms  which 


results  in  killing  a  human  being  Is  at  least 
manslaughter.  Even  if  the  defendant  Glar* 
dy's  narrative  of  the  circumstances  might 
have  been  accepted  as  true,  although  there  is 
little  support  therefor  beyond  his  own  state- 
ment still  the  verdict  as  to  Glardy  should 
not  be  disturbed  on  any  extremely  technical 
or  hypercritical  view  of  the  charge.  In  the 
light  of  the  authorities  above  cited,  we  hold 
it  substantially  correct  as  applied  to  the  facts 
of  this  case.  In  view  of  the  many  shocking 
deaths  resulting  from  the  reckless  handling 
of  firearms,  we  think  it  would  be  highly 
dangerous  to  say  that  struggling  over  posses- 
sion of  a  loaded  pistol  in  a  crowd  is  a  law- 
ful sport  or  recreation,  but  even  if  we  should 
go  so  far  as  to  say  that  defendant  was  law- 
fully engaged  in  a  friendly  struggle  with  the 
deceased  over  the  pistol,  still  there  was  good 
ground  for  the  Jury  to  hold  him  grossly 
negligent  The  defendant  knew  the  pistol 
was  loaded  and  he  had  hold  of  the  handle, 
and  yet  there  is  no  evidence  that  he  warned 
or  informed  the  deceased  of  this  fact,  or 
that  he  exercised  any  care  to  avoid  the  un- 
fortunate result 

The  Judgment  of  this  court  is  that  with 
respect  to  defendant  Dick  Davis  the  Judgment 
of  the  circuit  court  is  reversed,  and  the  case 
remanded  for  a  new  trial,  but  that  with 
respect  to  the  defendant  Googler  Glardy  the 
Judgment  of  the  circuit  court  Is  afitaned 
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BATSON   V.   PARIS   MOUNTAIN   WATER 
GO. 

(Supreme  Gourt  of  South  (Tarolina.    Feb.  27* 
190a) 

1.  Injunction  —  Dissolution  —  Action   for 
Damages. 

No  action  lies  to  recover  damages  from 
obedience  of  temporary  injunction  thereafter 
dissolved,  no  injanction  bond  having  been  exe- 
cuted according  to  the  order  granting  tfie  in- 
junction. 

[Ed.  Note. — For  cases  in  point,  see  voL  27, 
Gent  Dig.  Injunction,  8  606.] 

2.  Plkadino—Gokplaint— Amendment. 

Where  a  complaint  alleges  that  plaintiff 
was  damaged  because  of  obeying  a  temporary 
injunction  which  was  thereafter  dissolved  but 
in  which  no  bond  has  been  executed,  the  com- 

Flaint  may  be  amended  under  Gode  Giv.  Proc 
194,  authorizing  amendments  in  the  further- 
ance of  justice,  to  compel  defendant  to  pay  dam- 
ages because  of  the  injunction  improperly  obtain- 
ed; malice  and  want  of  probable  cause  being 
charged  and  the  precise  damages  being  set  forth 
from  the  complaint 

Appeal  from  Gommon  Pleas  Gircult  Gourt 
of  Greenville  Gounty;  Gage,  Judge. 

Action  by  Eugene  Batson  against  Paris 
Mountain  Water  Gompany;  From  order 
overruling  demurrer  and  allowing  plaintift 
to  amend  his  complaint,  defendant  appeals. 
Affirmed. 

Gothran,  Dean  &  Gothran,  for  appellant 
McGullough  &  McSwain,  for  respondent 
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POPE,  a  J.  This  action  was  Instituted  In 
the  court  of  common  pleas  for  Greenville 
county,  June  20,  1904.  On  July  10,  1904,  the 
defendant  served  demurrer.  On  July  22, 
1904,  plaintiff  served  notice  of  amendment 
to  the  complaint.  The  case  was  heard  upon 
demurrer  and  motion  to  amend,  by  Judge 
Gage,  at  Greenville,  November  term,  1904. 
On  April  14, 1905,  he  filed  an  order  overruling 
the  demurrer  and  allowing  the  amendment 
From  this  order  the  defendant  In  due  time 
gave  notice  of  intention  to  appeal.  To  under- 
stand this  appeal,  it  will  be  necessary  to 
copy  the  complaint,  the  demurrer,  the  amend- 
ment allowed,  the  order  of  the  circuit  judge 
and  the  grounds  of  appeal. 

The  complaint:  "(1)  That  the  defendant  is 
and  was  at  the  times  herein  mentioned  a  cor- 
poration duly  chartered  by  and  under  the 
laws  of  the  state  of  South  Carolina,  with 
power  to  sue  and  be  sued,  and  exercising  a 
franchise  for  the  purpose  of  supplying  water 
to  the  residents  of  the  city  of  Greenville. 
(2)  That  on  or  about  the  28th  day  of  July, 
1903.  the  defendant  above  named  instituted 
an  action  against  this  plaintiff  for  the  pur- 
pose of  restraining  and  enjoining  this  plain- 
tiff from  exercising  the  rights  of  ownership 
over  certain  real  estate  owned  by  this  plain- 
tiff in  said  county  and  state.  That  defend- 
ant secured  a  restraining  order  forbidding 
this  plaintiff  to  use  his  premises  in  certain 
respects  therein  set  forth,  and  requiring  this 
plaintiff  to  show  cause  on  August  1,  1903, 
why  such  order  should  not  be  made  perma- 
nent, or  continued  until  the  final  hearing  of 
the  cause:  and  the  condition  existing  on  said 
premises  and  characterized  by  the  defendants 
as  a  nuisance  should  be  removed.  That,  up- 
on the  hearing  of  said  case  upon  the  return 
thereto  by  this  plaintiff,  his  honor.  Judge 
James  Aldrich,  passed  an  order  requiring 
this  plaintiff  to  remove  the  hogpen  and  hogs 
from  the  locality  in  which  they  were  placed, 
as  alleged  in  the  bill  of  complaint,  and  fur- 
ther it  was  ordered  that  this  plaintiff  be  re- 
strained and  enjoined  during  the  pendency 
of  that  action,  or  until  the  further  order  of 
the  court,  from  locating,  maintaining,  and 
keeping  any  hogs  or  hogpens  upon  the 
streams  running  through  his  premises  and 
into  Mountain  Creek,  the  source  of  the  water 
supply  of  the  defendant.  Said  order  further 
provided  that  the  Paris  Mountain  Water 
Company  execute  a  bond  in  the  sum  of  $300, 
to  indemnify  this  plaintiff  against  any  loss 
to  him  occasioned  on  account  of  said  injunc- 
tion, and  furthermore  ordered  said  bond  to 
be  executed  within  10  days  from  the  date, 
of  said  order.  (3)  That  thereupon  this  plain- 
tiff complied  with  the  terms  of  said  order, 
and  continued  so  to  do  until  the  final  hearing 
of  the  cause.  That  at  the  November  term, 
1903,  of  this  court,  said  cause  could  not  be 
brought  to  trial  over  the  objection  of  de- 
fendant's counsel,  that  the  same  had  not 
been  placed  upon  the  docket  the  requisite 


length  of  time,  and  thereupon  this  plaintiff 
made  an  effort  to  have  the  amount  of  said 
bond  increased  from  $300  to  $1,000,  in  order 
to  more  fully  Indemnify  this  plaintiff  for 
such  damages  as  he  had  already  sustained 
and  was  then  imminent  on  account  of  said 
Injunction  order.  (4)  That  at  the  March 
term  of  court,  1904,  the  said  cause  was  called 
for  trial  and  Issues  were  duly  framed  by  his 
honor,  the  presiding  judge,  James  C.  Klugh, 
and  submitted  to  a  jury,  and  answers  were 
duly  rendered  by  said  jury  in  all  respects 
agreeing  to  the  contention  of  this  plaintiff 
with  reference  to  the  merits  of  said  con- 
troversy, and  finding  that  this  plaintiff  did 
not,  at  the  time  of  the  service  of  the  amended 
complaint  in  the  original  action  brought  by 
the  Paris  Mountain  Water  Company  against 
this  plaintiff,  maintain  a. nuisance  such  as 
would  seriously  affect  the  health  of  the 
citizens  of  Greenville.  (5)  That  thereafter, 
on  April  14,  1904,  his  honor.  Judge  James  C. 
Klugh,  passed  an  order  dismissing  the  com- 
plaint of  the  Paris  Mountain  Water  Company 
against  this  plaintiff,  and  the  said  action  then 
and  there  ended,  and  thereafter  the  costs 
in  said  action  were  duly  taxed  and  judgment 
therefor  entered  up  against  the  defendant 
herein.  (6)  That  on  account  of  the  observ- 
ance by  plaintiff  of  the  terms  of  the  order 
of  injunction  of  his  honor,  Judge  James 
Aldrich,  this  plaintiff  has  been  greatly  dam- 
aged by  reason  of  the  interruption  of  his 
usual  and  ordinary  business  as  a  dairyman 
by  reason  of  this  prevention  of  his  raising 
hogs  for  his  own  use  and  for  sale,  which  was 
a  profitable  business,  and  also  by  reason  of 
this  plaintiff's  inability  to  secure  good  and 
suitable  tenants  and  laborers  for  his  farm 
lands  on  account  of  the  existence  of  said  In- 
junction order,  and  this  plaintiff  has  been 
put  to  great  annoyance  and  expense  In  order 
to  attend  court,  to  prepare  for  a  proper  de- 
fense to  the  action  of  the  defendant  herein, 
and  also  In  retaining  and  employing  counsel, 
consisting  of  two  law  firms,  for  the  purpose 
of  having  the  action  brought  by  the  plaintiff, 
Paris  Mountain  Water  Company,  dismissed, 
and  for  the  purpose  of  dissolving  the  Injunc- 
tion laid  upon  this  plaintiff,  which  was  the 
sole  purpose  of  the  original  action  Instituted 
by  the  defendant  herein  against  this  plaintiff. 
That  by  reason  of  all  the  damages  arising 
on  account  of  the  matters  hereinabove  alleg- 
ed, this  plaintiff  has  been  damaged  in  excess 
of  the  amount  of  $300,  the  sum  fixed  in  the 
order  of  his  honor,  Judge  James  Aldrich,  as 
the  amount  for  which  bond  should  be  given 
by  the  defendant  herein,  and  has  been  fur- 
ther damaged  in  the  sum  of  $1,000.  Where- 
fore, this  plaintiff  prays  judgment  against 
the  defendant  for  the  sum  of  $300  on  account 
of  said  bond  by  reason  of  damages  sustained 
by  this  plaintiff  as  aforesaid,  and  for  the 
further  sum  of  $700  damage  sustained  by 
this  plaintiff  on  account  of  the  unlawful  and 
Improvident  securing  of  said  Injunction  or- 
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der  and  sustained  by  this  plaintiff  in  the  ob- 
servance of  the  tenns  of  said  order." 

Demurrer:  "The  defendant  demurs  to  the 
complaint  herein  upon  the  ground  that  it 
does  not  state  facts  sufacient  to  constitute 
a  cause  of  action.  Wherefore,  the  defendant 
demands  Judgment  that  the  complaint  be 
dismissed." 

Specifications  of  demurrer :  "(1)  The  com- 
plaint does  not  allege  that  any  bond  in  in- 
junction was  given  by  the  defendant;  it  is, 
therefore,  not  based  upon  any  injunction 
bond  and  does  not  state  a  cause  of  action 
thereon.  (2>  The  complaint  shows  that  the 
plaintiff  voluntarily  complied  with  the  order 
of  Judge  Aldrich,  which  was  effective  only 
upon  the  water  company  giving  the  injunction 
bond  required.  (3)  The  defendant  is  not 
liable  in  damages  for  simply  serving  out  the 
injunction  conditioned  upon  its  giving  bond, 
nor  for  damages  incurred  by  Batson  In  com- 
plying with  the  order  of  injunction  before  the 
bond  was  given.  (4)  The  complaint  discloses 
a  suit  for  damages  against  the  defendant 
for  simply  having  prosecuted  against  the 
plaintiff  an  unsuccessful  suit  for  injunction, 
which  manifestly  states  no  cause  of  action." 

Motion  to  amend  complaint  by  adding: 
"First,  that  said  action  was  instituted  by  the 
Paris  Mountain  Water  Company  against  the 
plaintiff  without  probable  cause,  and  for  the 
purpose  of  maliciously  vexing,  annoying,  and 
harassing  the  plaintiff  into  a  sale  of  said 
property  to  the  defendant  herein  at  a  price 
far  below  the  value  thereof,  and  for  the  pur- 
pose of  distracting  the  public  mind  from  the 
real  cause  of  the  impure  and  insufficient  sup- 
ply of  water  then  being  furnished  to  the  pub- 
lic of  the  city  of  Greenville  by  the  defend- 
ant herein;  and  the  seeking  and  securing  of 
an  order  of  injunction  herein  was  an  abuse 
by  the  defendant,  Paris  Mountain  Water 
Company,  of  the  Judicial  process  of  this 
court,  and  the  failure  of  the  defendant,  Par- 
Is  Mountain  Water  Company,  to  file  a  bond 
pursuant  to  the  order  of  this  court  for  the 
purpose  of  Indemnifying  this  plaintiff  against 
damages  suffered  by  reason  of  said  injunction 
order  was  a  wrong  to  this  plaintiff  and  an 
abuse  of  the  process  of  this  court." 

Order  of  Judge  Gage:  "A  formal  order, 
without  argument,  was  made  herein  Decem* 
ber  19,  1004.  It  turns  out  that  counsel  de- 
sired to  argue  the  issues  and  elaborate  argu- 
ments have  been  submitted  on  each  side. 
The  defendant  demurred  to  the  complaint, 
upon  the  ground  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  There- 
upon plaintiff  moved  to  amend  complaint  by 
adding  a  new  paragraph  thereto.  So  that 
there  are  two  motions,  one  by  the  defendant 
to  dismiss  the  complaint,  and  one  by  the  plain- 
tiff to  amend  the  complaint.  On  the  de- 
murrer the  complaint  must  8peak  for  itself; 
it  cannot  be  added  to  or  subtracted  from  by 
statement  of  counsel,  nor  by  the  record  in 
another  cause  out  of  which  this  cause  sprung. 
It  is  not  clear  from  a  close  inspection  of  the 


complaint  whether  it  was  Intended  for  c 
suit  on  the  injunction  bond,  or  a  suit  for 
simply  an  unsuocesaful  action  for  injunction 
prosecuted  against  Batson  by  the  water  com- 
pany, or  a  suit  for  a  malicious  prosecution 
of  Batson  by  the  water  company.  It  might 
be  inferred  from  the  complaint  that  it  was 
a  suit  on  the  bond.  True,  the  pleading  does 
not  allege,  in  so  many  words,  the  execution 
of  the  bond;  but  it  does  so  inferentially,  for 
it  alleges  that  Judge  Aldrich  ordered  the 
bond  to  be  executed  within  10  days  from  the 
date  of  the  order,  and  it  further  alleges  that 
in  November,  1903,  Batson  'made  an  effort 
to  have  the  amount  of  the  bond  increased 
from  $300  to  $1,000,  in  order  to  more  fully 
Indemnify  him.'  The  first  pleading  gives  no 
hint  that  the  bond  was  never  executed,  but 
on  the  other  hand  asks  for  'judgment  for 
the  sum  of  $300  on  account  of  said  bond.*  etc. 
I  think  the  complaint  might  be  sustained 
as  one  on  the  injunction  bond,  subject,  how- 
ever, to  the  right  of  the  water  company  to 
have  it  made  more  definite.  If  the  complaint 
was  intended  for  a  suit  against  the  water 
company  for  simply  having  prosecuted  a- 
gainst  Batson  an  unsuccessful  action  for  in- 
junction, it  will  manifestly  not  He.  The  pen- 
alty of  an  unsuccessful  civil  action  Is  not  in 
turn  another  action  by  the  successful  defend- 
ant against  the  unsuccessful  plaintiff.  Every 
citizen  has  the  legal  right  to  prosecute  his 
suit  against  another  citizen  when  he  does  so 
in  good  faith;  and  the  only  penalty  if  he  lose. 
Is  the  loss.  Again,  it  is  clear  the  complaint 
cannot  be  sustained  as  one  for  'malicious 
prosecution,*  for  there  is  no  allegation  in  it 
tending  to  charge  the  water  company  with 
malice  in  the  suit  for  injunction  it  brought 
against  Batson,  nor  is  there  any  allegation 
that  the  water  company  had  no  probable  cause 
for  bringing  suit  for  Injunction.  It  may  be 
these  allegations  were  omitted  through  over- 
sight. The  proposed  amendment  makes  these 
allegations.  It  also  appears  in  the  proposed 
amendment  for  the  first  time  in  the  plead- 
ings, that  the  injunction  bond  ordered  by 
Judge  Aldrich  was  never,  in  fact,  executed. 
If  the  first  pleading  states  a  case  on  the  bond, 
then  there  is  something  to  amend,  and  the 
amendment  Is  allowable,  even  though  it  sets 
up  another  cause  of  action :  for  they  sprang 
out  of  the  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action. 
If,  however,  the  first  pleading  stated  no  case, 
the  amendment  is  yet  allowable,  and  that 
though  it  sets  up  a  wholly  different  cause  of 
action  In  the  place  of  that  attempted  to  be 
set  up  in  the  complaint.  It  is  true,  our  courts 
have  held  in  several  cases,  that  where  the 
complaint  fails  to  state  a  ca^e  it  is  not  sub- 
ject to  amendment.  It  is  true,  also,  that  our 
courts  have  held  that  even  though  a  com- 
plaint fails  to  state  a  case,  yet  It  may  be 
subject  to  amendment  The  line  which  di- 
vides the  two  classes  of  opinions  is  not  al- 
ways discernible.    In  this  case,  however,  It 
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is  plain  that  Batson  based  Ills  cause  of  action 
on  the  wrong  which  the  water  company  is 
charged  to  have  done  him  by  the  injunction 
suit  If  in  reciting  that  wrong  he  has  omit- 
ted these  allegations  which  the  law  of  plead- 
ing requires  to  be  made,  shall  he  be  now 
hushed?  The  law  of  pleading  itself  demands 
that  allegations  shall  be  liberally  construed; 
and  that  a  plaintiff  may  insert  other  allega- 
tions materia]  to  the  case.  The  denial  now 
of  the  amendment  would  not  preclude  the 
plaintiff  from  yet  making  the  allegations  in  a 
new  action.  It  would  not  end  the  case.  But 
defendant's  counsel  earnestly  urges  that  the 
amendment  is  not  in  furtherance  of  justice. 
That  depends  on  the  truth  of  the  facts  al- 
leged in  the  proposed  amendment.  If  the 
water  company  proceeded  against  Batson  in 
good  faith,  then  it  had  a  right  so  to  proceed, 
and  ought  not  to  be  molested  for  its  action. 
If  the  water  company  proceeded  against 
Batson  with  an  evil  heart,  to  vex  and  injure 
him,  and  without  probable  cause  for  a  suit, 
then  it  ought  to  be  liable  to  him  for  any 
wrong  done  him.  Why  the  water  company 
did  proceed  against  Batson,  is  a  question  of 
fact  which  a  jury  of  just  men  ought  to  deter- 
mine rightly.  I  am  of  the  opinion  that  the 
demurrer  Is  not  well  taken,  for  the  reasons 
stated;  but  that  even  though  it  be  well  taken, 
the  proposed  amendment  is  altowable." 

From  this  order  the  defendant  has  ap- 
pealed on  the  following  grounds:  "(1)  His 
honor  erred  in  not  sustaining  the  defendant's 
demurrer  to  the  complaint  upon  the  ground 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  In  that 
it  appears  upon  the  face  of  the  complaint  that 
the  plaintiff  voluntarily  complied  with  the 
order  of  Judge  Aldrich,  therein  referred  to, 
which  order  was  effective  only  in  the  event 
of  the  plaintiff  in  that  action  giving  bond  as 
required,  and  it  is  not  alleged  that  any  such 
bond  was  ever  given.  (2)  The  facts  in  the 
complaint  did  not  present  a  cause  of  action 
in  favor  of  the  plaintiff  against  the  defendant 
for  the  reason  that  the  defendant  was  not 
liable  in  damages  to  the  plaintiff  for  suing 
out  an  order  of  injunction  which  was  obtained 
conditional  upon  Its  giving  bond;  nor  for 
damages  incurred  by  the  plaintiff  in  this  ac- 
tion for  complying  with  said  order  before  a 
bond  was  given.  (3)  The  complaint  does 
not  allege  that  any  bond  in  injunction  was 
given  by  the  defendant;  it  Is,  therefore,  not 
based  upon  any  injunction  bond,  and  does 
not  state  a  cause  of  action  thereon.  (4)  The 
complaint  discloses  a  suit  for  damages 
against  the  defendant  for  simply  having  pros- 
ecuted against  the  plaintiff  an  unsuccessful 
suit  for  injunction,  which  manifestly  states 
no  cause  of  action.  (5)  His  honor  erred  in 
allowing  the  amendment  proposed  by  the 
plaintiff  in  this  action,  for  the  reason  that  the 
said  proposed  amendment  changes  entirely 
and  substantially  the  cause  of  action  alleged 
in  the  origihal  complaint.  (6)  His  honor 
erred  in  holding  that  the  amendment  propos- 


ed Ifi  allowable  under  section  104  of  the  Code 
of  Civil  Procedure  of  1902,  for  the  reason 
that  the  amendment  proposed  entirely  and 
substantially  changes  the  cause  of  action 
stated  in  the  original  complaint  and  states  a 
wholly  different  and  new  cause  of  action 
when  the  original  complaint  stated  none. 
(7)  Error  in  holding:  'It  might  be  Infer- 
red from  the  complaint  that  it  was  a  sifit  on 
the  bond.'  Speclfix^ations :  The  complaint 
does  not  purport  at  any  point  to  allege  a 
cause  of  action  upon  an  injunction  bond;  it 
is  not  alleged  that  any  such  bond  was  execut- 
ed;  It  is  not  alleged  that  any  breach  of  such 
bond  was  committed  by  defendant;  the  com- 
plaint alleges  that  the  plaintiff  suffered  cer- 
tain specified  damages  by  reason  of  his  ob- 
servance of  the  order  of  injunction ;  the  com- 
plaint alleges  damages  in  excess  of  the 
amount  of  the  bond  required  to  be  given ;  it 
was  Intended  to  state  a  cause  of  action  in- 
dependent of  the  bond.  (8)  Error  in  hold- 
ing: 'I  think  the  complaint  might  be  sus- 
tained as  one  on  the  Injunction  bond.'.  Speci- 
fications: The  complaint  does  not  purport 
at  any  point  to  allege  a  cause  of  action  upon 
an  injunction  bond;  It  is  not  alleged  that 
any  such  bond  was  executed;  it  is  not  al- 
leged that  any  breach  of  bond  was  commit- 
ted by  defendant ;  the  complaint  alleges  that 
the  plaintiff  suffered  certain  specified  dam- 
ages by  reason  of  his  observamK  of  the  order 
of  injunction;  the  complaint  alleges  dam- 
ages in  excess  of  the  amount  of  the  bond  re- 
quired to  be  given;  it  was  intended  to  state 
a  cause  of  action  independent  of  the  bond. 
(9)  Error  in  holding:  'If  the  first  plead- 
ing states  a  case  on  the  bond,  then  there  is 
something  to  amend  and  the  amendment  is 
allowable  even  though  it  sets  up  another 
cause  of  action;  for  they  spring  out  of  the 
same  transactions  connected  with  the  same 
subject  of  action.'  Specifications:  (a)  The 
first  pleading  did  not  state  a  case  on  the 
bond,  (b)  If  it  did,  the  proposed  amend- 
ment did  not  purport  to  add  allegations  ma- 
terial to  such  cause  of  action,  (c)  It  does  not 
purport  to  allege  a  second  cause  of  action 
springing  out  of  the  same  transaction  or 
transactions  connected  with  the  same  sub- 
ject of  action,  (d)  It  purports  to  change 
the  cause  of  action  (if  It  be  on  the  bond)  to 
one  of  malicious  prosecution,  an  entirely  new, 
distinct,  and  separate  cause  of  action,  (e) 
The  complaint  was  Intended  for  a  suit 
against  the  defendant  for  simply  having  pros- 
ecuted against  Batson  an  unsuccessful  ac- 
tion for  injunction.  It  states  no  cause  of  ac- 
tion at  all.  There  was,  therefore,  nothing  to 
amend  by.  (10)  Error  in  holding:  *If, 
however,  the  first  pleading  stated  no  case,  the 
amendment  is  yet  allowable,  and  that  though 
it  sets  up  a  wholly  different  cause  of  action 
In  the  place  of  that  attempted  to  be  set  up  in 
the  complaint. *"  Specifications:  Amendments 
are  allowable  for  the  purpose  of  adding  al- 
legations material  to  the  cape  defectively 
stated  in  the  complaint  and  not  for  the  pur- 
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pose  of  stating  a  wholly  dififerent  or  new 
cause  of  action  than  that  attempted  to  be  set 
up  in  the  original  complaint.  (11)  The 
amendment  is  improper  for  the  reason  that 
an  action  for  malicious  prosecution  of  a  civil 
action  lies  wholly  where  the  defendant  upon 
such  prosecution  has  been  arrested  without 
cause  and  deprived  of  liberty,  or  made  to  suf- 
fer either  special  grievance  In  person  or  prop- 
erty difterent  from  and  superadded  to  the 
ordinary  expense  of  a  defense,  none  of  which 
are  alleged  in  said  amended  complaint" 

We  will  now  examine  these  exceptions  un- 
der the  two  heads.  First,  the  demurrer  in- 
terposed by  the  defendant  to  the  plaintiff's 
complaint  We  have  reproduced  the  com- 
plaint so  that  we  may  the  more  readily  pass 
upon  the  causes  of  action  set  up  therein. 
From  its  inspection  it  appears  that  Eugene 
Batson  claims  that  he  was  damaged  by  the 
injunction  sought  and  obtained  from  his  hon- 
or. Judge  Aldrich,  by  which  the  said  Batson 
was  to  be  enjoined  from  having  his  hogpen 
with  his  hogs  placed  near  the  streams 
through  Batson's  land  emptying  into  Moun- 
tain Greek,  the  stream  from  which  the  Paris 
Mountain  Water  Company  obtained  water  to 
supply  the  people  of  Greenville.  His  dam- 
ages in  said  complaint  were  alleged  to  con- 
sist, first  io.  the  loss  itself  from  the  hogs; 
second,  in  the  cost  of  attendance  upon  court 
in  looking  after  said  iawsuit,  and  also  in  hir- 
ing two  firms  of  attorneys  to  upset  the  in- 
junction ;  and  third,  the  losses  following  upon 
his  inability  to  obtain  hands  or  farm  labor- 
ers on  account  of  said  injunction.  The  said 
Batson  in  said  complaint  declares  that  the 
injunction  was  "the  sole  purpose  of  the  orig- 
inal action  instituted  by  the  defendant  herein 
against  this  plaintiff."  The  prayer  of  the 
complaint  was  both  for  the  sum  of  $300,  on 
account  of  the  bond  ordered  by  Judge  Ald- 
nich,  and  the  further  sum  of  $700,  on  account 
of  the  unlawful  and  improvident  securing 
said  injunction  order,  and  sustained  by  the 
plaintiff  in  the  observance  of  the  terms  of 
said  order.  It  seems  to  us  that  the  com- 
plaint fails  to  state  that  the  bond  was  sign- 
ed by  said  Paris  Mountain  Water  Company, 
but  the  claim  growing  out  of  the  said  bond 
is  mentioned.  Under  these  circumstances  we 
conclude  that  the  complaint  fails  to  state  a 
cause  of  action.  The  cicuit  Judge,  in  effect 
so  holds.  It  may  be  remarked  Just  here  that 
there  can  be  no  cause  of  action  predicted  up- 
on a  right  of  action  against  the  water  com- 
pany for  simply  having  prosecuted  against 
Batson  an  unsuccessful  action  for  injunction. 
As  was  well  remarked  by  Judge  Brevard,  in 
the  case  of  Thomas  v.  Rouse,  2  Brev.  75: 
"To  bring  a  civil  action,  though  there  should 
be  no  ground  for  it  is  not  actionable,  unless 
for  consequential  damages."  We  sustain, 
therefore,  the  first  four  grounds  of  appeal. 

But  we  have  still  remaining  the  exceptions 
relating  to  the  amendment  of  the  complaint 
The  section  of  the  Code  of  Civil  Procedure 


of  1902,  which  is  claimed  by  the  circuit  judge 
to  authorize  the  amendment  is  section  104, 
which  is  as  follows :  "The  court  may,  before 
or  after  Judgment,  in  furtherance  of  Justice, 
and  on  such  terms  as  may  be  proper,  amend 
any  pleading,  process  or  proceeding  ♦  ♦  ♦  or 
by  inserting  other  allegations  material  to  tTie 
case,"  It  seems  to  us  that  the  circuit  Judi^'e 
committed  no  error  when  he  allowed  the 
amendment  Certainly  the  plaintiff  did  com- 
plain of  the  injury  wrought  to  him  by  the 
obtaining  the  injunction.  All  that  the  plain- 
tiff seeks  in  the  complaint  as  amended  is  to 
compel  the  defendant  to  pay  damages  to  the 
extent  of  $1,000,  because  of  said  injunction 
improperly,  as  he  alleges,  and  improvldently 
obtained,  and  these  precise  damages  were 
set  forth  in  the  complaint  It  seems  to  us 
that  the  two  cases  of  Ruberg  v.  Brown,  50  S. 
C.  397,  27  S.  E.  873,  and  Sutton  v.  Catawba 
Power  Company,  70  S.  C.  266,  49  S.  E.  863, 
are  directly  in  point  We  must  therefore, 
overrule  all  the  exceptions  relating  to  the 
amendment  of  the  complaint 

It  is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  be,  and  it  is,  af- 
firmed. 

OM  Ga.  1003) 
TUCKER  V.   MANN. 

(Supreme  Court  of  Georgia.    Feb.  19,  1906.) 
Chattel  Mobtoaoes  —  Sale  of  Pbopebtt 

MoBTOAGE— Consent  of  Mobtoaoee. 

A.  executed  and  delivered  to  B.  a  promis- 
sory note  which  contained  a  clause  conveying  to 
B.  the  title  to  a  certain  mule  as  security.  B. 
had  the  note  recorded  in  the  county  of  A«*8  resi- 
dence. Before  the  note  was  fully  paid,  B. 
authorized  A.  to  sell  the  animal  and  to  turn  the 
proceeds  of  the  sale  over  to  biro.  A.  sold  the 
mule  to  D.  against  whom  B.  then  brought  an 
action  of  trover  to  recover  the  animal.  Upon 
the  trial  of  the  case  the  court  charged:  "If  you 
believe  from  the  evidence  that  plaintiff  ♦  ♦  • 
gave  *  *  *  the  maker  of  the  note  permission 
to  sell  the  mule  sued  for,  coupled  with  the  condi- 
tion that  [A.]  was  to  pay  to  him  the  money  that 
he  received  from  the  sale  of  the  mule,  and  the 
defendant  «  «  •  bought  the  mule  in  good 
faith  from  [A.]  and  without  the  knowledge  of 
this  condition,  then  the  plaintiff  cannot  re- 
cover. The  defendant  would  not  be  required 
to  see  that  the  conditions  were  complied  with, 
and  would  set  a  good  title  to  the  mule  and 
you  should  find  for  the  defendant."  Held:  (1) 
That  the  charge  quoted  was  not  error;  and  (2) 
that,  the  evidence  showing  the  facts  to  be  as 
stated  above,  the  verdict  for  the  defendant  was 
proper.  See  Guill  v.  Northern,  67  Ga.  345. 
(Syllabus  by  the  Court.) 

Error  from  Superior.  Court,  Henry  County ; 
E.  J.  Reagan,  Judge. 

Suit  between  R.  W.  Tucker  and  J.  J.  Mann. 
There  was  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

Gleaton  &  Gleaton  and  Jno.  R.  Maddox, 
for  plaintiff  In  error.  E.  M.  Smith,  for  de- 
fendant in  error. 

BECK,  J.  Judgment  affirmed.  All  thd 
Justices  concur. 
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(124  Qa.  896) 

ZIPPERER  V.  DOTLrB. 
(Supreme  Court  of  Georgia.    Feb.  19,  1906.) 

1.  Agriculture  —  Sale  of  Fertilizers  — 
Failure  to  Tag  Sacks. 

A  plaintiff  cannot  recover  on  an  account 
for  the  sale  of  fertilizer,  made  on  February 
12.  1}M)2,  if  it  be  made  to  appear,  by  the  evi- 
dence, that  the  sacks  containing  the  fertilizer 
were  not  tagged  according  to  law  (Ilolt  v.  Nav- 
assa  Guano  Co.,  40  S.  E.  735,  114  Ga.  668); 
and  a  charge  of  the  court  excluding  from  the 
consideration  of  the  jury  any  evidence  tending 
to  show  that  they  were  not  so  tagged  consti- 
tutes reversible  error. 

2.  Appeal  —  Questions  op  Fact  —  Conclu- 
siveness OF  Trial  Court's  Action— Admis- 
sion OF  Evidence. 

Under  the  rule,  that  "when  the  competency 
of  a  witness  depends  upon  the  determination 
of  a  question  of  fact,  the  decision  of  the  judge 
will  not  generally  be  disturbed,  if  there  is  any 
evidence  to  authorize  his  finding"  (Carroll  v. 
Barber,  47  S.  E.  181,  119  Ga.  856,  citing  Dowdy 
v.  Watson.  41  S.  E.  266,  115  Ga.  42),  the  ruling 
of  the  court  below  in  excluding  the  testimony  of 
the  defendant  as  to  a  conversation  had  with 
the  deceased  member  of  the  plaintiff's  firm,  al- 
leged to  have  been  heard  by  the  surviving  mem- 
ber who  was  at  the  time  engaged  in  writing 
at  a  desk  in  the  same  room,  but  who  denied 
having  heard  any  such  conversation,  will  not 
be  interfered  with. 

3.  Same. 

No    reversible  error,    other   than    that    in- 
dicated  in   the   first   headnote,   was  committed, 
either  in  the  charge  to  the  jury  or  in  the  rulings 
of  the  court  upon  the  admissibility  of  evidence. 
(Syllabus  by  the  CJourt.) 

Error  from  City  Court  of  Savannah;  T. 
M.  Norwood,  Judge. 

Action  between  D.  W.  Zlpperer  against  J. 
A.  Doyle.  There  was  judgment  for  the  lat- 
ter, and  the  former  brings  error.    Reversed. 

Twiggs  &  Oliver,  for  plaintiff  In  error. 
Walter  G.  Charlton,  for  defendant  In  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  ATKINSON,  J.,  who 
did  not  preside. 

(124  Ga.  1024) 

WETHINGTON  t.   G.   S.   BAXTER  &  CO. 

(Supreme   Court  of   Georgia.    Feb.   19,    1906.) 

Injunction  —  Cutting  Timbeb  — Giving  of 
Bono  by  Defendant—Dissolution  of  In- 
junction. 

Where  an  equitable  petition  was  filed  for 
the  purpose  of  enjoining  the  cutting  of  timber, 
and  on  an  interlocutory  hearing  it  was  shown 
that  the  damages  which  the  plaintiff  would  suf- 
fer would  be  irreparable  and  incapable  of  as- 
certainment and  computation,  if  the  presiding 
judge  reached  the  conclusion  that  the  plaintiff 
had  established  his  right,  it  was  error  to  al- 
low the  injunction  or  restraining  order  to  be 
dissolved  upon  the  giving  of  a  bond  by  the 
defendant  to  answer  for  any  recovery  which  the 
plaintiff  might  have  upon  the  final  trial.  In 
such  a  case  the  bond  would  not  afford  adequate 
protection  to  the  plaintiff. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Clinch  County ; 
T.  A.  Parker,  Judge. 

Action  by  Joseph  Wethlngton  against  G.  S. 
Baxter  &  Co.    There  was  Judgment  for  de- 


fendant,   and    plaintiff    brings    error.    Re- 
versed. 

Wilcox  &  Patterson,  for  plaintiff  in  er- 
ror. Toomer  &  Reynols,  for  defendant  in 
error. 

LUMPKIN,  J.  1.  Wethlngton  filed  his 
equitable  i)etItion  against  Baxter  &  Co.,  seek- 
ing to  enjoin  them  from  cutting  timber  on  cer- 
tain land.  He  alleged  that  he  had  a  perfect 
title  by  chain  from  the  state,  and  attached 
an  abstract  to  his  petition.  In  addition  to 
this  he  also  made  the  following  allegations 
In  regard  to  the  irreparable  nature  of  the 
damages  which  would  ensue,  and  with  refer- 
ence to  the  financial  condition  of  the  defend- 
ant: "That  the  timber  now  standing  and 
being  upon  that  part  of  said  lot  uninclosed 
constitutes  the  chief  value  thereof,  and  that 
it  varies  In  size  and  distribution  upon  the 
lot;  and  If  the  defendants  are  permitted  to 
cut  remove,  and  utilize  the' same,  plaintiff 
will,  after  the  same  has  been  cut  and  carried 
away,  be  without  any  adequate  means  of  as- 
certaining the  exact  quantity  of  lumber 
manufactured  therefrom,  and  will  thus  be  de- 
prived of  any  knowledge  of  the  extent  of 
his  injury.  That  the  said  defendants  are 
not  possessed  of  sufficient  means,  clear  of 
inciunbrances,  above  their  other  liabilities 
and  the  amount  allowed  under  the  homestead 
exemption  laws  of  said  state,  or  otherwise 
financially  able  to  respond  In  damages  to 
plaintiff  aforesaid."  The  answer  of  the  de- 
fendants denied  that  the  plaintiff  owned  the 
land,  and  asserted  ownership  thereof.  It  ad- 
mitted their  Intention  to  cut  and  manufacture 
for  their  own  benefit  all  the  timber  on  the 
land  In  controversy.  It  further  denied  In- 
ability to  respond  in  damages.  In  answer  to 
that  portion  of  the  petition  in  respect  to 
the  Irreparable  character  of  the  injury  and 
the  difficulty  In  computing  the  damages 
which  would  result  from  cutting  the  timber, 
the  defendants  admitted  the  statements  of 
the  petition,  "except  the  Implied  allegation 
of  the  fifth  paragraph,  that  cutting  the  tim- 
ber on  the  lot  of  land  would  result  in  in- 
jury to  the  petitioner."  On  the  hearing  the 
plaintiff  Introduced  a  chain  of  title  from  the 
state  of  Georgia  to  himself.  Objection  was 
made  by  the  defendants  to  the  Introduction 
of  several  of  the  instruments  constituting 
parts  of  this  claim.  The  presiding  judge 
made  no  ruling  upon  their  admissibility,  but 
let  them  In,  stating  that  he  would  consider 
the  objections  "with  the  other  Issues  In- 
volved." The  plaintiff  also  amended  his  pe- 
tition by  alleging  that  he  had  a  good  pre- 
scriptive title,  and  Introduced  an  affidavit 
in  support  of  that  contention.  In  regard  to 
the  irreparable  nature  of  the  damages  which 
would  accrue  to  him  If  injunction  were  not 
granted,  and  the  difficulty  of  computing  them, 
he  stated  as  follows:  "Affiant  further 
swears  that  the  timber  on  the  lot  claimed 
by  him  is  ludispensible  in  keeping  his  plan* 
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tatfon  and  buildings  in  repair,  and  that  he 
has  no  available  timber  other  than  that 
claimed,  and  the  small  timber  on  the  other 
two  lots  described,  that  can  be  used  for  this 
purpose.  That  the  timber  upon  that  part 
of  the  lot  in  dispute,  uninclosed,  constitutes 
the  chief  yalue  of  the  lot,  and  in  view  of  the 
fact  that  it  varies  in  size  and  distribution, 
it  will,  when  cut  and  carried  away,  be  im- 
possible to  ascertain  the  exact  quantity  of 
lumber  manufactured  therefrom.  That  the 
damages  sustained  will  not  be  capable  of  ex- 
act computation  and  cannot  be  accurately 
and  completely  measured  in  money." 

The  defendants  objected  to  the  allowance 
of  the  amendment,  and  also  to  the  admission 
of  the  aflSdavit  of  the  plaintiff  above  referred 
to  when  offered  as  evidence,  but  their  objec- 
tions were  overruled,  and  no  exception  was 
taken  to  the  rulings  of  the  court  in  regard 
to  them.  The  defendants  Introduced  a  coun- 
ter chain  of  title  under  which  they  claimed, 
but  made  no  denial  of  the  evidence  con- 
tained in  the  plaintiff's  affidavit  The  pre- 
siding judge  granted  an  order  to  the  effect 
that  the  restraining  order  should  be  dis- 
solved and  the  defendants  allowed  to  cut 
the  timber  upon  giving  a  bond  to  the  plain- 
tiff in  the  sum  of  $500,  conditioned  to  pay 
the  plaintiff  any  Judgment  he  might  recover 
at  the  final  trial  of  the  case.  To  this  judg- 
ment the  plaintiff  excepted,  and  assigned 
error  in  the  provision  of  the  order  allowing 
the  defendants  to  dissolve  the  restraining 
order  upon  giving  bond. 

The  order  which  the  presiding  judge  passed 
showed  that  he  thought  the  plaintiff  was  en- 
titled to  some  protection.  Had  he  been  of 
the  opinion  that  the  plaintiff  was  without 
title,  he  would  have  doubtless  refused  the 
injunction  unconditionally.  The  order  which 
he  granted,  in  effect,  continued  the  injunc- 
tion of  force  unless  the  defendants  would 
give  the  bond.  In  other  words,  he  substantial- 
ly held  that  the  plaintiff  was  entitled  to  have 
an  injunction  or  a  bond.  The  evidence  that 
the  damages  would  be  irreparable  and  in- 
capable of  ready  computation  and  ascertain- 
ment was  undisputed,  and  the  allegation  in 
the  petition  to  this  effect  was  practically  not 
denied.  Under  such  circumstances,  if  the 
plaintiff  is  entitled  to  an  injunction  at  all, 
permitting  the  defendant  to  give  a  bond  and 
dissolve  it  does  not  afford  the  plaintiff  ade- 
quate protection.  Stoner  v.  Patten  (Ga.;  filed 
Jan.  13,  1906)  62  S.  E.  894.  On  the  sub- 
ject of  irreparable  damages  which  will  au- 
thorize an  injunction,  see  Gamp  v.  Dixon, 
112  Ga.  872,  87^881,  38  S.  E.  71,  52  L.  R.  A, 
755,  and  clt;  Murphey  v.  Harker,  115  Ga. 
77,  41  S.  E.  585;  GllHs  v.  Hilton  &  Dodge 
Lumber  Ck).,  113  Ga.  622,  38  S.  E.  940; 
Wiggins  V.  Middleton,  117  Ga.  162,  43  S.  E. 
432;  Enterprise  Lumber  Ck).  v.  Clegg,  117 
Ga.  901,  45  S.  B.  281 ;  Stoneclpher  v.  Wilson, 
120  Ga.  466,  47  S.  B.  936;  St  Amand  y. 
Lehman,  120  Ga.  26S,  47  &  B.  949;  Huxford 


V.  Southern  Pine  Co.,  124  Ga.  181,  52  8.  B. 
439.  If  Injunction  is  granted  under  what  la 
known  as  "the  timber  cutter's  act,"  provi- 
sion in  respect  to  requiring  bond  of  the  plain- 
tiff is  stated  in  Civ.  Code  1895,  S  4927. 

Judgment  reversed.  All  the  Justices  con- 
cur 

(124  Oa.  898) 
MOORE  ▼.  HOUSTON  COUNTY. 
(Supreme  Court  of  Georgia.    Feb.  19,  1906.) 
Pleading — Constitutionajlitt   of  Statutk. 
A  general  allegation  in  a  petition  that  an 
act  of  tne  legislature  is  unconstitational,  with- 
out in  any  way  specifying  the  particular  pro- 
visions  of  the   Constitution   with   which    it  is 
claimed  to  conflict,  is  too  vague  and  indefinite 
to  raise  any  question  for  determination. 

[Ed.  Note. — For  cases  in  point,  see  voL  89, 
Cent.  Dig.  Pleading,  §  39.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Houston 
County. 

Action  by  M.  J.  Moore  against  Houston 
County.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

R.  N.  Holtzclaus,  for  plaintiff  in  error. 
A.  C.  Riley,  H.  A.  Mathews,  and  C.  E. 
Brunson,  for  defendant  in  error. 

BECK,  J.  This  is  an  action  by  former 
county  treasurer  of  Houston  county  to  re- 
cover a  balance  of  some  $900  alleged  to  be 
due  him  by' the  county  in  payment  of  his 
legal  commissions  on  sums  received  and  dis- 
bursed by  him  in  the  discharge  of  his  offi- 
cial duties.  It  is  admitted  in  the  petition 
that  plaintiff  had  received  $4(X)  per  annum 
during  his  tenure  of  office,  which  amount 
was  paid  him  under  and  by  virtue  of  the 
act  approved  March  2.  1875  (Acts  1875,  p. 
286),  but  he  insists  that  the  act  is  unconsti- 
tutional and  void,  and  that  he  is  entitled 
to  the  regular  commissions  allowed  to  county 
treasurers  by  section  472  of  the  Political 
Code  of  1895.  The  court  sustained  the  de- 
fendant's demurrer  upon  the  ground  that 
the  petitioner's  compensation  was  fixed  by 
said  act,  and  the  plaintiff  excepted. 

In  his  petition  the  plaintiff  avers  in  gener- 
al terms  that  the  act  was  and  Is  unconstitu- 
tional and  void.  The  demurrer  of  the  de- 
fendant merely  stated  that  the  petitioner  was 
not  due  the  amount  sued  for,  because  the 
act  fixed  his  compensation.  In  the  bill  of 
exceptions  the  plaintiff  alleges  that  "said 
demurrer  should  have  been  overruled  and 
denied  on  each  and  every  ground  thereof." 
The  plaintiff  In  his  petition  undertook  to, 
and  did,  set  out  the  act  of  the  Legislature 
limiting  and  fixing  the  compensation  of  the 
county  treasurer  of  Houston  county;  and 
all  of  the  plaintiff's  claims  against  said  coun- 
ty had  been  fully  paid  and  satisfied  according 
to  the  terms  of  that  act,  and  his  right  to 
a  recovery  In  this  case  was  precluded  by  the 
terms  thereof  if  this  act  was  valid.  This  the 
plaintiff  realized,  and  to  avoid  the  force  of 
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the  act  he  alleged  that  *^8aid  local  act  was 
and  is  tmconstltutional  and  Toid."  Such  a 
general  objection  to  an  act  of  the  Legislature, 
however,  raises  no  question  for  decision.  No 
attempt  was  made  in  the  petition,  nor  in  the 
bill  of  exceptions,  to  point  out  the  particular 
provision  of  the  Ck>nstitntion  contravened 
by  the  act  in  questldn,  and  under  numerous 
decisions  of  this  court  such  an  averm^it  as 
to  the  unconstitutionality  of  a  statute  is 
too  vague  and  indefinite  to  raise  any  question 
for  determination.  Newkirk  v.  Southern  R. 
€k>.,  120  Ga.  1048,  48  S.  B.  426,  and  numerous 
cases  there  cited. 

Judgment  afilrmed.    All  the  Justices  con- 
curring, except  ATKINSON,  J.,  not  presiding. 


<124  Ga.  874) 

THOMPSON  V.  THOMPSON. 

(Supreme  Court  of  Georgia.    Feb.  19,  1906.) 

Erbob,   Writ  of  —  Divorce  —  Custody  of 
Children— Fast  Writ  of  Error, 

An  order  modifying  a  previous  order  passed 

on  a  motion  for  alimony,  determining  the  cub* 

tody  of  children  pending  the  litigation,  cannot 

be  reviewed  on  fast  writ  of  error. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Newton  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  by  Maude'  C«  Thompson  against 
William  C.  Thompson  for  divorce.  From 
an  order  awarding  custody  of  child  to  peti- 
tioner pending  trial,  defendant  excepts,  and 
also  to  overruling  of  the  demurrer,  and 
brings  error.    Dismissed. 

Mrs.  Maude  O.  Thompson  brought  a  peti- 
tion for  divorce  against  William  C.  Thomp- 
son, and  an  application  for  alimony,  coun- 
sers  fees,  and  the  custody  of  her  two  chil- 
dren. After  a  hearing  upon  the  application, 
an  allowance  was  made  for  temporary  ali- 
mony and  counsel's  fees,  and  the  custody 
of  the  two  children  was  awarded  the  de- 
fendant This  order  was  granted  November 
80,  1905.  Oh  December  7,  1905,  Mrs.  Thomp- 
son moved  for  a  modification  of  the  order 
above  referred  to,  reciting  that,  when  the 
youngest  child,  a  girl  of  six  years,  was  being 
delivered  into  the  custody  of  the  defendant, 
physical  force  was  necessary  to  take  the 
child  from  the  petitioner,  that  the  cmid 
bitterly  resisted  the  separation,  and  that 
the  separation  had  induced  in  the  petitioner 
great  anguish,  so  that  at  the  time  of  filing 
the  motion  the  petitioner  was  on  the  verge  of 
nervous  prostralioa  The  defendant  demur- 
red to  the  motion,  on  the  ground  that  the 
order  passed  by  the  court,  in  the  absence  of 
subsequence  occurrences,  was  final  and  res 
adjudicata  between  the  parties,  and  objected 
to  any  modification  of  the  order  upon  the 
same  ground.  By  consent,  the  motion  was 
used  as  evidence  for  the  plaintiff,  and  the 
defendant  offered  testimony  In  rebuttal,  con- 
cerning the  unwillingness  of  the  child  to  be 
taken  into  his  custody,  and  the  effect  there- 
of upon  the  plaintiff.    An  order  was  granted 


modifying  the  order  of  November  30,  1905, 
and  the  custody  of  the  youngest  child  was 
awarded  the  petitioner,  pending  the  trial 
of  the  cause.  To  this  order  the  defendant 
excepted,  and  also  to  the  overruling  of  his 
demurrer. 

A.  H.  Cox,  a  P.  Thompson,  and  J.  D. 
Kilpatrlck,  for  plaintiff  in  error.  J.  F.  Rog- 
ers, F.  C.  Foster,  and  J.  E.  McClelland,  for 
defendant  in  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  A  motion  was  made  to  dismiss  the 
writ  of  error  on  the  ground  that  exception 
was  taken  to  an  Interlocutory  order  which 
is  not  of  such  a  character  that  this  court 
can  review  it  on  a  fast  writ  of  error.  The 
Code  provides  that  in  suits  for  divorce  the 
judge  presiding  may  either  in  term  time  or 
vacation  grant  alimony,  "and  may  also  on 
said  motion  hear  and  determine  who  shall 
be  entitled  to  the  custody  of  the  children 
pending  the  litigation,  as  if  the  same  were 
before  him  on  a  writ  of  habeas  corpus." 
Civ.  Code  1895,  I  2461.  Among  the  cases 
enumerated  in  the  Code  which  may  be 
brought  to  this  court  by  fast  writ  of  error 
are  those  involving  "the  granting  or  re- 
fusing of  an  application  for  alimony."  It 
Is  contended  that  this  case  "sounds  in  ali- 
mony,** and  that,  therefore,  any  order  In 
an  alimony  proceeding  may  be  reviewed  on 
a  fast  writ  of  error.  The  general  rule  is 
that  cases  must  come  to  this  court  on  an 
ordinary  writ  of  error,  and  the  statute 
making  an  exception  to  this  rule  has  always 
been  strictly  construed.  A  fast  writ  of 
error  lies  to  review  an  order  granting  or 
refusing  alimony,  and  not  to  every  order 
that  may  have  been  passed  while  such  ap- 
plication for  alimony  was  pending.  See 
Gordon  v.  Gordon,  109  Ga.  262,  34  S.  E.  324. 

But  it  was  said  that  this  was  in  fact  a 
habeas  corpus  case,  and  that  under  the 
act  of  1897  (Acts  1897,  p.  53)  all  bills  of 
exqeptions  in  habeas  corpus  cases  shall, 
as  regards  the  practice  of  the  lower  court 
and  of  the  Supreme  (3ourt,  be  governed  in 
all  respects,  where  applicable,  by  the  laws 
of  force  in  reference  to  bills  of  exceptions 
in  cases  of  injunction.  Where  an  applica- 
tion for  injunction  is  granted  or  refused, 
the  ruling  complained  of  may  be  reviewed 
on  fast  writ  of  error.  Civ.  Code  1895,  § 
5540.  An  order  modifying  an  Interlocutory 
injunction  is  not  reviewable  by  a  fast  writ 
of  error.  Stubbs  v.  Mc(>)nnell,  119  Ga.  21, 
45  S.  B.  710,  and  cit  Even  If  the  case  be 
treated  as  a  habeas  corpus  case,  the  order 
complained  of  is  one  modifying  the  judg- 
ment in  the  habeas  corpus  case,  and,  apply- 
ing the  rule  applicable  in  cases  of  injunc- 
tion, the  order  cannot  be  reviewed  on  fast 
writ  of  error.  The  order  complained  of  can- 
not, under  any  circumstances,  be  treated 
as  one  granting  or  refusing  alimony.  It  is 
really  not  a  habeas  corpus  case.    It  Is  mere- 
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ly  an  Interlocutory  order  in  a  divorce  case 
which  is  still  pending.  It  belongs  to  the 
numerous  class  of  cases  which,  unfortunate- 
ly for  the  parties,  cannot,  under  the  existing 
law,  be  reviewed  on  fast  writ  of  error.  The 
law  of  the  state  as  laid  down  by  the  law- 
making power,  and  as  interpreted  by  the  de- 
cisions of  this  court,  must  be  obeyed.  We 
are  therefore  constrained  to  dismiss  the  writ 
of  error. 

Writ  of  error  dismissed.    All  the  Justices 
concur. 


(124  Ga.  lOM) 

SOUTHERN   RY.   CO.   V.   COMBS. 
(Supreme   Court   of   Georgia.    Feb.    19,   1906.) 

1.  Highways— DEFiNrrioN. 

Every  thoroughfare  which  is  used  by  the 
public,  and  is  common  to  all  the  public,  and 
which  the  public  has  a  right  to  use,  is  a  high- 
way. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Highways,  §§  1-11.] 

2.  Sams— EsTABiiiSHHENT. 

A  highway  may  have  its  origin  In  a  legis- 
lative act,  or  in  the  order  of  a  court  of  compe- 
tent Jurisdiction,  or  may  come  into  existence  by 
dedication  or  by  prescription. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Highways,  S§  1-11»  25-27.] 

3.  RAiLROAns  —  Crossing  Signals  —  Public 
Roads. 

A  public  road,  within  the  meaning  of  the 
blow-post  law,  is  a  highway  originating  in  one 
or  the  other  of  the  methods  above  referred  to. 

4.  Same— Private  Wats. 

The  words  "established  pursuant  to  law,** 
appearing  in  Civ.  Code  1895,  §  2220,*  following 
the  words  "the  public  roads  or  private  ways," 
limit  and  qualify  only  the  words,  "private 
ways,"  and  have  no  reference  to  the  words  "pub- 
lic roads." 

5.  Same— Trial— Evidence. 

There  was  no  error  in  the  rulings  on  the 
admission  of  evidence,  the  charges  complained 
of  were  not  erroneous  for  any  reason  assigned, 
the  evidence  authorized  the  verdict,  and  no  suffi- 
cient reason  has  been  shown  for  reversing  the 
judgment. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Henry  County ; 
E.  J.  Reagan,  Judge. 

Action  by  W.  J.  Combs  against  the  South- 
em  Railway  Company.  There  was  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

W.  J.  Combs  brought  suit  against  the 
Southern  Railway  Company,  and  alleged: 
On  September  5, 1900,  there  existed  near  peti- 
tioner's residence,  in  Henry  county,  a  public 
road  crossing,  where  the  Peeksvllle  and 
Hampton  public  road,  legally  recognized  ais  a 
public  road  for  30  years,  more  or  less,  crossed 
the  track  of  the  defendant  company  at  the 
same  grade,  and  was  recognized  as  a  public 
road  by  the  defendant  On  September  5, 
1900,  a  servant  of  petitioner  was  driving  two 
mules  and  a  wagon  over  the  crossing,  when 
the  mules  and  wagon  were  struck  by  a  train 
of  the  defendant,  the  two  mules  killed,  the 
wagon  demolished,  and  the  harness  destroyed. 
The  train  approached  and  ran  over  the  cross- 


ing at  a  speed  of  30  miles  an  hour,  without 
checking  its  speed.  No  bell  was  rung,  no 
whistle  blown,  nor  other  warning  given.  A 
cut  prevented  the  driver  from  seeing  the  ap- 
piofliching  train  until  too  late  to  get  off  the 
track.  By  amendment  the  plaintiff  alleged 
that  the  public  road  crossing  over  the  de- 
fendant's track  was  used  and  maintained  by 
the  public,  and  persons  were  accustomed  to 
pass  over  the  defendant's  track  at  that  point 
with  the  full  knowledge  of  the  defendant,  and 
that  the  crossing  was  built  and  maintained 
by  the  defendant  The  jury  round  a  verdict 
for  the  plaintiff.  The  defendant  moved  for  a 
new  trial,  upon  the  general  grounds,  and  upon 
numerous  special  grounds  relating  to  the  ad* 
mission  of  evidence  and  instructions  of  the 
court  The  motion  was  overruled,  and  the 
defendant  excepted. 

C.  E.  Battle,  for  plaintiff  in  error.  J.  F. 
Wall  and  E.  M.  Smith,  for  defendant  in  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  1-4.  The  term  "highway,"  in  its 
popular  sense,  is  a  road  or  way  open  to  the 
use  of  the  public ;  a  main  road  or  thorough- 
fare. Webster's  Int  Diet  A  way  open  to 
all  the  people  is  a  highway.  Though  every 
public  thoroughfare  Is  a  highway,  it  is  not 
essential  that  every  highway  should  be  a 
thoroughfare.  Elliott  on  Roads  and  Streets, 
(2d  Ed.)  I  1  et  seq.  A  road  which  leads  only 
to  the  residence  of  a  single  individual  may  be 
a  highway.  Every  thoroughfare  which  Is 
used  by  the  public,  and,  in  the  language  of  the 
English  books,  is  common  to  all  the  King's 
subjects,  is  a  highway.  15  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  850.  Highways  are  created 
by  legislative  authority,  by  dedication,  or  by 
prescription.  The  construction  of  the  term 
"highway,"  when  used  in  a  statute,  depends 
upon  the  legislative  intent,  and  no  fixed  rule 
in  regard  to  its  meaning  can  be  given.  The 
term  "road"  is  frequently  used  as  syn- 
onymous with  ••highway,"  but  it  does  not  ap- 
pear to  have  any  fixed  legal  meaning.  15 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  350  et  seq. 
In  order  to  properly  determine  what  is  a 
public  road,  within  the  meaning  of  the  blow- 
post  law  as  is  contained  in  Civ.  Code  1895,  f 
2220  et  seq.,  it  becomes  necessary  to  take  a 
review  of  the  legislation  finally  culminating 
in  these  sections. 

In  1838  the  General  Assembly  passed  an  act 
with  the  following  title:  "To  amend  the 
road  laws  of  this  state  so  fcTr  as  to  cause  to 
be  kept  in  good  repair  all  places  where  any 
railroad  which  now  is  or  hereafter  may  be 
chartered  crosses  or  may  cross  any  public 
highway  in  this  state."  The  act  made  it  the 
duty  of  all  railroad  companies  "to  put  and 
keep  in  good  travelling  order  and  repair  the 
public  road  at  such  point  or  points  where  the 
same  may  be  crossed  by  their  respective  rail- 
roads"; and  then  proceeded  to  provide  for 
removing  obstructions  from  such  crossings, 
and  requiring  that  railroad  companies  put 
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the  crossings  in  good  condition  for  trayeL 
Acts  1838,  p.  216;  Cobb's  Dig.  p.  955,  §  68. 
.  No  further  duty  In  reference  to  the  crossings 
than  that  of  mainteaance  in  good  order  was 
imposed  by  this  statute.  The  duty  of  a  rail- 
road company  to  erect  blow-posts  and  give 
signals  of  the  approach  of  trains  at  crossings 
had  its  origin  in  the  act  of  January  22,  1852 
(Acts  1852,  p.  108).  On  December  14, 1851,  there 
was  at  a  road  crossing  in  Monroe  county  a  colli- 
sion between  the  train  of  the  Macon  &  West- 
em  Railroad  Company  and  a  carriage,  con- 
taining a  lady  and  her  four  children,  driven 
by  a  negro  slaye,  which  resulted  in  the  death 
of  two  of  the  children  and  the  driver,  and 
serious  injuries  to  some  of  the  other  occu- 
pants. The  catastrophe  was  of  such  a  dis- 
tressing nature  that  the  General  Assembly, 
then  in  session,  promptly  passed  the  act 
above  referred  to.  This  accident  was  the 
foundation  of  the  cases  of  M.  &.  W.  R.  Co.  v. 
Davis,  18  Ga.  679 ;  M.  &  W.  R.  Co.  v.  Winn, 
19  Ga.  440;  and  M.  &  W.  R.  Co.  v.  Winn, 
26  Ga.  250.  The  title  of  the  act  of  1852  was 
**An  act  to  prescribe  certain  rules  and  regula- 
tions to  be  observed  by  railroad  companies 
In  running  engines  upon  their  respective 
tracks,  and  fixing  a  penalty  for  violating 
the  same."  The  act  provided  that  the  several 
railroad  companies  in  this  state  should  be 
required,  by  the  1st  of  February  following, 
to  prepare  and  put  up  signboards,  parallel 
with  their  tracks,  **OTer  each  and  every  public 
road  where  the  same  crosses  the  railroad 
track."  with  the  following  words  painted 
thereon  in  large  letters :  "Look  Out  for  the 
Engine  When  the  Whistle  Blows."  It  also 
provided  that  there  should  be  fixed  on  the 
line  of  the  track,  at  a  distance  of  200  yards 
from  the  center  of  each  public  road,  on  each 
f«i<le  of  the  road,  a  post,  and  the  engineer 
should  be  required,  when  he  arrived  at  either 
of  the  posts,  to  blow  the  whistle  of  the  engine 
until  the  engine  arrived  at  the  public  road,  and, 
moreover  check  the  speed  of  the  engine  so  that 
the  same  might  be  stopped  should  any  person  or 
thinj;  be  crossing  the  track  on  the  public  road. 
A  failure  to  erect  these  signboards  was  de- 
clared to  be  a  misdemeanor,  for  which  the 
president  and  directors  of  the  company  were 
indictable.  The  failure  of  the  engineer  to 
comply  with  the  provisions  of  the  act  was 
also  declared  to  be  a  misdemeanor. 

By  an  act  approved  December  17,  1859 
(Acts  1859,  p.  64),  the  act  of  1852  was  amend- 
ed so  as  to  repeal  that  provision  in  reference 
to  the  signboards,  and  to  require  the  felow- 
posts  to  be  placed  at  a  distance  of  400  yards 
from  *the  center  of  each  public  road  on  each 
Ride  of  said  road,"  making  the  president  and 
directors  Indictable  only  for  failure  to  erect 
the  posts.  That  portion  of  the  act  of  1852 
which  required  the  engineer  to  blow  and 
check  as  he  approached  the  crossing,  and 
mailing  him  indictable  for  failure  to  comply 
with  these  provisions  of  the  act  were  un- 
affected by  the  act  of  1859.  Such  was  the 
condition  of  the  law  in  regard  to  the  duty 


of  railroad  companies  in  reference  to  the 
maintenance  of  public  road  crossings,  and 
the  manner  of  operating  their  trains  over  the 
same,  at  the  time  that  the  Code  of  1861  went 
into  effect.  The  duty  in  regard  to  main- 
tenance of  public  road  crossings  had  its  ori- 
gin in  the  act  of  1838,  which  made  no  ref- 
erence to  the  manner  In  which  trains  should 
be  operated  over  the  crossings,  and  this  duty 
applied  to  all  public  roads.  As  indicated  by 
the  title  of  the  act,  the  term  "public  roads" 
was  used  in  the  sense  of  "highways."  The 
acts  of  1852  and  1859  make  no  reference 
whatever  to  the  act  of  1838,  but  In  each  of 
these  acts  the  provisions  are  such  as  to  be 
applicable  to  "each  public  road"  In  this  state. 
There  is  no  reference  whatever  in  any  of 
these  acts  to  private  ways,  nor  anything  to 
Indicate  a  classification  of  public  roads. 

The  compilers  of  the  Code  x)t  1861  placed 
in  one  article,  under  the  title  "Railroad  and 
Other  Crossings,"  the  different  provisions 
of  law  in  reference  to  railroad  crossings. 
A  large  part  of  this  title  is  traceable  directly 
to  the  three  acts  above  referred  to,  though 
there  were  some  changes  made  by  the 
compilers.  The  act  of  1838  finds  expression 
in  section  678  of  the  Code  of  1861,  which  has 
been  brought  forward  into  the  Code  of  1895, 
as  section  2220,  in  the  exact  language  in 
which  it  appeared  in  the  Code  of  1861,  which 
is  as  follows:  "All  railroad  companies  shall 
keep  in  good  order,  at  their  expense,  the  pub- 
lic roadB  or  private  ways  established  pur- 
suant to  law,  where  crossed  by  their  several 
roads,  and  build  suitable  bridges  and  make 
proper  excavations  or  embankments,  accord- 
ing to  the  spirit  of  the  road  laws."  In  this 
section,  for  the  first  time,  appears  the  expres- 
sion "or  private  ways  established  pursuant 
to  law,"  which  follows  the  words  "public 
roads."  As  this  is  the  first  reference  to  pri- 
vate ways,  and  as  the  words  "public  roads," 
without  any  qualifying  expression,  can  be 
traced  directly  to  the  act  of  1838,  it  is  to  be 
presumed  that  they  were  used  in  the  Code 
exactly  in  the  same  sense  In  which  they  were 
used  in  the  act  of  1838,  and  that  the  qual- 
ifying expression  applies  only  to  the  words 
"private  ways." 

The  duty  of  maintenance  of  public  road 
crossings,  therefore,  under  the  Code,  is  the 
same  duty  that  arose  under  the  act  of  1838, 
and  applies  to  all  public  roads  of  any  kind 
and  nature  whatsoever.  And  even  if  the 
words  "established  pursuant  to  law"  would 
have  the  effect  to  classify  public  roads  Into 
roads  established  by  the  General  Assembly 
and  by  the  ordinary  and  by  county  commis- 
sioners into  one  class,  and  public  roads  estab- 
lished in  other  ways  into  another  class,  the 
words  "public  roads,"  used  in  the  Code  ev- 
idently in  the  broad  and  comprehensive 
sense  of  "highways,"  embraces  every  public 
road  of  every  class.  The  provisions  in  ref- 
erence to  the  blow-post  and  the  duty  of  the 
engineer  on  reaching  such  posts,  taken  from 
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the  acts  of  1852  and  1859,  are  found  In  sec- 
tion 2222  of  the  Code  of  1895,  In  Identically 
the  same  language  as  they  appear  In  section 
680  of  the  Code  of  1861.  The  section  is  con- 
nected with  the  preceding  sections  by  the 
use  of  the  words  "said  roads."  That  Is,  the 
effect  of  the  codification  was  to  provide  that 
the  provisions  of  the  acts  of  1852  and  1859 
should  be  applicable  to  every  road  to  which 
the  act  of  1838  applied.  And  all  three  of  the 
acts  in  the  original  applied  to  each  and  every 
public  road  in  the  state.  Though  there  were 
some  other  changes  made  by  the  codifiera  in 
the  provisions  of  what  we  now  call  the  * 'blow- 
post  law,"  they  are  not  material  to  the  pres- 
et discussion.  For  instance,  under  the 
Code,  the  superintendent,  instead  of  the 
president  and  directors,  is  made  indictable 
for  failure  to  erect  a  blow-post.  Civ.  Code, 
1895,  §  2223.  The  engineer  is  still  indictable? 
for  a  failure  to  blow  the  whistle  and  check 
the  speed  of  the  train;  but,  by  an  act  passed 
in  1875  (Acts  1875,  p.  17),  the  tolling  of  the 
bell  of  the  locomotive  is  declared  to  be  a 
compliance  of  the  act  when  the  train  is  with- 
in the  limits  of  a  municipal  corporation. 
While  the  duty  of  maintenance  applies,  since 
the  Code  of  1861,  to  "private  ways  estab- 
lished pursuant  to  law,"  the  duty  as  to  blow- 
posts  and  giving  signals  and  checking  the 
train  upon  approaching  the  crossing  does  not 
apply  to  private  ways.  Ga.  R.  Co.  v.  Cox,  61 
Ga.  465. 

So  as  far  as  we  have  been  able  to  find, 
there  is  no  direct  ruling  by  this  court  that 
the  words  "established  pursuant  to  law"  ap- 
ply to  private  ways  and  do  not  qualify  pub- 
lic roads.  There  are  expressions  used  in  a 
number  of  opinions  which  would  indicate 
that  it  was  in  the  minds  of  the  Judges  who 
prepared  the  opinions  that  these  words  quali- 
fied both  public  roads  and  private  ways. 
See  Comer  v.  Shaw.  98  Ga.  543.  25  S.  E.  733; 
Ga.  R.  Co.  V.  Partee,  107  Ga.  791,  33  S.  E. 
G08;  Ga.  R.  Co.  v.  Cromer,  106  Ga.  296,  31  S. 
E.  759;  Ga.  R.  Co.  v.  Cox,  61  Ga.  455;  Willing- 
ham  V.  Macon  &  B.  Ry.  Co.,  113  Ga.  377,  38 
S.  B.  843.  There  are  aiso  expressions  in 
some  of  the  opinions  leading  to  the  conclu- 
sion that  a  public  road  established  pursuant 
to  law  would  be  only  a  road  laid  out  by  the 
General  Assembly  or  by  the  positive  ac- 
tion of  the  county  authorities,  and  that  the 
provisions  of  the  blow-post  law  apply  only 
to  such  roads;  that  is,  roads  of  such  a 
character  that  their  existence  can  be  shown 
as  a  matter  of  public  record.  The  writer 
has  for  a  number  of  years  entertained  this 
view;  that  is,  that  the  blow-post  law  had 
no  application  to  a  public  road  which  was 
not  of  record  in  some  public  office  where 
the  law  provides  for  public  roads  to  be  re- 
corded or  registered.  When  he  prepared 
the  opinion  in  Ga.  R.  Co.  v.  Cromer,  106  Ga. 
296,  31  S.  E.  759,  he  entertained  the  view 
that  the  words  "established  pursuant  to 
law"  qualified  both  public  roads  and  private 
ways,  and  that  public  roads  thus  qualified 


were  roads,  the  existence  of  which  conld  !*c 
shown  by  a  public  record.  The  case  just  re- 
ferred to  involved  a  road  which  had  been, 
in  existence  as  a  highwav  for  a  centnry  or 
more,  and  still  the  case  was  tried  in  the 
superior  court  and  disposed  of  in  this  court 
on  the  theory  that  the  blow-post  law  was  not 
applicable,  for  the  reason  that  the  existence 
of  the  road  as  a  public  road  did  not  appear 
of  record  in  the  county  record  or  elsewhoe. 
The  pres^it  investigation  into  the  history 
of  the  law  requiring  railroad  companies  to 
keep  in  good  order  the  public  road  crossings, 
and  regulating  the  manner  in  which  trains 
should  be  operated  over  the  crossings,  has 
constrained  the  writer  to  abandon  his  for- 
mer views  in  reference  to  the  matter,  and 
brought  him  to  the  conclusion  that  the  pur- 
pose of  the  act  of  1838,  and  of  the  acts  of 
1852  and  1859  in  reference  to  the  manner  Id 
which  railroad  trains  should  be  <H)erated 
over  public  road  crossings,  was  to  require 
railroad  companies  to  take  the  precautions 
specified  by  those  acts,  wherever  there  was  a 
public  road  crossed  by  a  railroad,  without 
reference  to  how  such  public  road  became  a 
public  road — ^whether  it  became  so  by  the 
public  using  the  same  and  the  county 
authorities  keeping  it  in  repair  for  such  a 
length  of  time  that  It  was  to  be  treated  by 
the  law  as  a  public  road,  or  whether  it  was 
established  as  a  public  road  in  a  more  formal 
manner,  and  registered  and  recorded  as  snch. 
It  is  certain  that  a  road  may  become  a  public 
road  when  it  has  been  used  by  the  public  and 
worked  by  the  public  authorities  for  20  years, 
and  It  is  unnecessary  now  to  determine 
whether  a  use  by  the  public  and  a  working  by 
the  public  authorities  for  a  less  period  would 
make  a  road  a  public  road.  A  public  road  can 
come  Into  existence  by  public  use  and  public 
work,  and  when  such  use  and  work  is  con- 
tinuous for  20  years  It  Is  certainly  a  public 
road,  so  far  as  the  right  of  the  people  to  use 
the  same  as  a  highway  Is  concerned.  See 
Sav.  Ry.  Co.  v.  Gill,  118  Ga.  748,  45  S.  E. 
623;  Habersham  v.  Sav.  &  Ogechee  Canal 
Co..  26  Ga.  665;  Branan  v.  May,  17  Ga. 
136.  The  act  of  1888  was  intended  to  re- 
quire railroad  companies  to  keep  in  repair 
crossings  at  highways;  that  is,  roads  used 
by  the  public.  The  acts  of  1852  and  1859 
were  to  protect  the  users  of  tl:3  highways 
where  the  highways  crossed  the  railroads. 
And  at  last  the  controlling  and  material 
question  is  not  so  much  where  is  the  public 
record  which  identifies  the  public  road?  but 
does  a  highway  exist  which  is  used  by  the 
public,  which  is  being  worked  by  the  public, 
and  in  the  use  of  which  danger  to  the  public 
results  when  a  railroad  crosses  the  same? 
The  purpose  of  the  blow-post  law  was  to 
prevent,  as  far  as  possible,  such  accidents 
as  occurred  in  Monroe  county  In  1851,  and 
there  is  nothing  in  the  acts  of  1852  or  1859, 
or  in  the  Code,  to  indicate  that  there  was  in 
the  legislative  mind,  at  the  time  when  these 
acts  were  passed,  the  idea  of  a  classification 
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of  public  roads,  either  as  to  their  width,  or 
as  to  the  manner  of  their  creation,  or  other- 
wise. The  existence  of  the  public  road  over 
the  railroad  was  the  thing  which  was  calcu- 
lated to  bring  about  casualties  of  the  char- 
acter intended  to  be  presented.  Where  the 
public  are  crossing  railroad  tracks,  and 
where  they  have  a  right  to  cross  them,  the 
danger  exists,  and  the  blow-post  law  was  in- 
tended to  protect  them  at  these  points. 

In  reaching  the  conclusions  Just  stated, 
we  have  not  been  unmindful  of  the  fact  that 
the  Code  declares:  "All  roads  laid  out  for 
public  use  by  an  act  of  the  General  Assembly, 
if  not  otherwise  provided,  or  by  an  order  of 
the  ordinary,  are  declared  to  be  public 
roads."  Pol.  Code  1895,  §  509.  Nor  of  the 
various  provisions  following  the  section  just 
quoted,  which  relates  to  the  width  of  roads, 
and  the  manner  of  laying  out,  altering,  and 
working  the  same.  Nor  have  we  overlook- 
ed that  section  of  the  Code  which  declares: 
"All  public  roads  estabilshed  without  a  sub- 
stantial compliance  with  the  provisions  of 
the  last  named  section  are  void."  Pol.  Code 
1895,  I  523.  The  act  of  December  4,  1799, 
declared:  "All  the  roads  In  the  several 
counties  of  this  state  that  have  been  laid 
out  by  virtue  of  any  act  of  the  General 
Assembly,  or  by  virtue  of  any  order  of  court, 
are  hereby  declared  to  be  public  roads." 
Ck>bb's  Dig.  p.  943,  S  1.  It  will  be  at  once 
seen  that  the  section  of  the  Code  first  above 
quoted  is  a  mere  codification  of  this  act  In 
making  this  declaration  the  Legislature  did 
not  Intend  to  declare  that  the  roads  estab- 
lished by  the  Greneral  Assembly,  or  by  the 
order  of  court,  were  the  only  public  roads, 
but  the  purpose  was  to  make  all  public 
roads  belonging  to  either  of  these  classes 
public  roads  of  the  state  without  reference 
to  other  considerations.  It  was  never  In- 
tended by  this  act  to  abrogate  the  well-set- 
tled rule  of  the  common  law,  that  a  public 
road  might  come  into  existence  by  prescrip- 
tion. In  Branan  v.  May,  17  Ga.  136,  a  decis- 
ion delivered  in  1855,  Judge  Lumpkin  said: 
"This  was  a  public  road  existing  by  pre- 
0cripition,  and  consequently  required  no  wrlt^ 
ten  authority  emanating  from  the  inferior 
court  to  prove  its  existence  as  a  highway." 
In  that  case  the  plaintiff  was  suing  the  de- 
fendant for  the  value  of  two  mules  alleged 
to  have  been  drowned  by  reason  of  defend- 
ants erecting  a  mill  race  across  the  public 
road,  without  authority  of  law.  The  court 
admitted  evidence  of  the  use  of  the  road  as 
a  highway.  The  objection  was  that  there 
was  higher  evidence — ^the  order  of  the  Infe- 
rior court  A  road  established  by  the  Gen- 
eral Assembly  is  a  public  road.  A  road 
established  by  the  proper  county  authorities 
is  also  a  public  road.  A  road  established  by 
by  prescription  is  no  less  a  public  road. 
That  is,  when  for  a  period  of  20  years  the 
public  have  been  accustomed  to  travel  a 
road,  and  the  authorities  of  a  county  having 
charge   of    the   working   and   repairing   of 


roads  work  the  same,  and  keep  it  in  repair, 
the  road  becomes  a  public  road,  so  far  as 
the  right  of  the  public  are  concerned. 

We  have  not  failed  to  consider  the  argu- 
ment of  counsel  as  to  the  Inconvenience 
which  might  result  to  railroad  companies 
in  determining  when  a  road  is  such  a  public 
road  as  that  the  blow-post  law  must  be  com- 
plide  with,  but  the  Inconvenience  result- 
ing to  the  railroad  companies  is  no  great- 
er than  the  Inconvenience  resulting  to  jyiy 
citizen  who  may  desire  to  use  the  road  in 
some  way  by  which  the  public  may  be  Incon- 
venienced, as  was  Branan's  Case,  where  the 
mill  owner  erected  his  mill  race  across  the 
highway.  If  the  road  is  a  public  road  of  rec- 
ord— ^that  is,  a  road  established  by  the  Gen- 
eral Assembly,  or  by  an  order  entered  upon 
the  county  records — ^the  traveling  public  must 
be  protected  by  the  erection  of  a  blow-post, 
and  by  the  engineer's  complying  with 
the  provisions  of  law  relating  to  public 
road  crossings,  and  they  are  equally 
entitled  to  protection  at  any  other  public 
road  crossing,  no  matter  how  the  road 
came  into  existence  as  a  public  road.  When 
the  railroad  company  fails  to  erect  a  blow- 
post  at  the  crossing,  it  does  so  at  its  peril, 
if  the  road  crossed  is,  in  fact,  a  public 
road  of  any  class.  The  company's  failure 
to  erect  blow-posts  would  render  the 
company  liable  to  any  one  injured  as  a 
result  of  such  failure.  That  provision  of 
the  Political  Code  which  declares  void  roads 
not  laid  out  in  a  given  manner  does  not 
have  the  effect  to  destroy  the  right  of  the 
public  in  a  road  established  by  dedication 
or  prescription.  If  the  county  authorities 
attempt  to  lay  out  a  public  road  and  do  not 
comply  with  the  provisions  of  the  Code, 
then  the  road  is  void,  and  the  county  author- 
ities are  under  no  obligation  to  work  the 
same  and  keep  it  in  repair.  But  if  the 
road  be  actually  laid  out  though  not  in  con- 
formity to  law,  and  even  in  violation  of  the 
law,  and  it  be  actually  worked  by  the  county 
authorities,  and  used  by  the  public  for  a 
period  of  20  years,  the  road  becomes  a 
public  road  of  this  state,  not  by  virtue  of  the 
irregular  order  of  the  court,  but  by  virtue 
of  public  use  and  public  work  In  maintaining 
It  for  the  period  referred  to.  The  foregoing 
discussion  disposes  of  all  of  the  assignments 
of  error  In  the  motion  for  a  new  trial,  which 
relate  to  the  admission  of  evidence  in  ref- 
erence  to  the  use  of  the  road  by  the  public, 
and  the  charge  of  the  court  as  to  the  duty 
of  the  engineer  in  giving  signals  and  check- 
ing his  train  as  it  approached  the  crossing. 

5.  The  court  Instructed  the  Jury,  in  sub- 
stance, that  if  they  found  that  the  road 
crossed  by  the  railroad  was  a  public  road, 
and  the  company  had  failed  to  erect  blow- 
i>osts  400  yards  on  each  side  of  the  crossing, 
that  this  failure  would  be  negligence  on  the 
part  of  the  railway  company.  This  portion 
of  the  charge  was  assigned  as  error,  for  the 
reason  that  there  waa  nothing  In  the  peti- 
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tion  complaining  of  negligence  resulting  from 
the  failure  to  erect  a  blow-post  at  the  cross- 
ing. If  a  railroad  company  fails  to  erect  a 
blow-post  at  a  public  road  crossing  the  super- 
intendent of  the  company  Is  indictable,  and 
the  railroad  company  Is  negligent,  and  the 
Judge  Is  authorized  to  instruct  the  Jury  that 
a  failure  of  the  company  to  comply  with 
the  law  in  reference  to  erecting  blow-posts 
would  be  negligence,  as  a  matter  of  law. 
If  the  company  erects  the  blow-posts  and  the 
engineer  fails  to  give  the  signals  and  check 
the  train  as  required  by  law,  the  engineer 
is  negligent,  the  railroad  is  negligent,  and 
the  engineer  is  indictable.  But  the  superin- 
tendent would  not  be  indictable.  If  the  com- 
pany falls  to  erect  the  blow-posts  the  super- 
intendent is  indictable.  The  engineer  would 
not,  under  such  circumstances,  be  subject  to 
indictment  for  failure  to  give  the  signal  of 
approach  to  the  crossing,  for  the  essential 
element  in  the  crime  would  be  lacking;  that 
Is,  a  failure  on  his  part  to  give  a  signal  at 
a  post  erected  at  a  proper  place.  While  the 
engineer  would  not  be  indictable  for  failing 
to  give  a  signal  in  approaching  such  a  cross- 
ing, such  failure  on  his  part  would  be  negli- 
gence on  the  part  of  the  railroad  company, 
and  the  Judge  would  be  authorized  to  in- 
struct the  Jury,  as  matter  of  law,  that  the 
failure  of  the  engineer  to  give  the  signal  was 
negligence,  as  well  as  to  give  an  instruction 
that,  as  matter  of  law,  the  company  would 
be  negligent  in  failing  to  erect  the  blow- 
posts.  In  other  words,  as  matter  of  law,  the 
company  is  negligent  in  the  failure  of  the 
superintendent  to  have  the  blow-posts  erect- 
ed; and  the  conduct  of  the  engineer,  result- 
ing from  this  negligent  act  of  the  company, 
would  be,  as  a  matter  of  law,  negligence  on 
,  the  part  of  the  company.  It  Is  apparent 
from  an  examination  of  the  petition  that  it 
was  the  intention  of  the  pleader  to  state  a 
case  of  negligence  resulting  from  a  failure 
of  the  company  to  comply  with  the  pro- 
visions of  the  blow-post  law.  While  the 
petition  does  not  allege  that  there  was 
a  blow-post  on  each  side  of  the  crossing, 
the  petition  does  distinctly  allege  that 
the  road  was  "a  legally  recognized  public 
road"  and  "was  so  recognized"  by  the 
defendant  The  failure  of  the  engineer  to 
sound  the  whistle  and  check  the  train 
on  the  approach  to  the  crossing  was 
negligence  on  the  part  of  the  company,  with- 
out reference  to  ^e  presence  of  blow-post& 


The  charge  complained  of  was  pertinent  and 
authorized  by  the  pleadings.  The  evidence 
authorized  the  verdict,  and  no  sufficient  rea- 
son has  been  shown  for  reversing  the  Judg- 
ment. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  EVANS  and  BECK,  JJ.,  disquall- 
fled. 


(124  Qa.  105S) 
MONTGOMERY  v.  REYNOLDS  et  al. 
(Supreme  Court  of  Georgia.    Feb.  21,  1906.) 

1.  Writ  of  Ebbob— Assignments  of  Ebbo&— 
DiBECT  Bill  of  Exceptions. 

A  direct  bill  of  exceptions  to  a  ruling,  made 
pendente  lite,  which  does  not  assign  error  up- 
on any  final  judgment  will  not  be  entertained 
by  this  court.  Newberry  v.  Tenant,  49  S.  B. 
621,  121  Ga.  561;  Kibben  v.  CkMstwise  Dredg- 
ing Co.,  48  S.  E.  330,  120  Ga.  899;  Harrai 
V.  Trft,  70  Ga.  730;  Trustees,  etc..  v.  Mer- 
chants* &  Planters'  National  Bank,  62  Ga.  284 ; 
Barge  v.  Robinson,  41  S.  E.  258,  115  Ga.  41. 
[Ed.  Note. — For  cases  in  point,  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  U  344--425.] 

2.  Same— Cases  Ovebbttled. 

In  so  far  as  the  case  of  Raskins  v.  Bank 
of  the  State  of  Georgia,  27  S.  E.  985,  100  Ga. 
216.  and  cases  which  follow  it,  are  in  conflict 
with  the  ruling  here  made,  they  have  been 
practically  overruled.  Kibben  v.  Coastwise 
Dredging  Co.,  48  S.  E.  330,  120  Ga.  899-90L 

3.  Same— Dismissal. 

In  the  case  of  Newberry  v.  Tenant,  49 
S.  E.  621,  121  Ga.  561,  it  was  held  that  "a 
statement  in  a  bill  of  exceptions,  that  'plain- 
tiff excepts  to  said  verdict  and  judgment  as 
being  contrary  to  law,*  is  not  a  valid  assign- 
ment of  error  and  will  not  be  considered  by 
this  court.  ♦  •  ♦  Accordingly,  where  the  on- 
ly attempt  to  assign  error  upon  a  final  judgment 
was  ineffective  for  the  reason  stated  in  the 
first  headnote  above,  and  every  other  assignment 
of  error  was  in  the  form  of  a  direct  exception  to 
a  ruling  made  pendente  lite,  the  writ  of  er- 
ror must  be  dismissed."  This  judgment  was 
rendered  by  a  full  bench,  and  is  binding  until 
reviewed  and  reversed,  or  modified.  It  is  con- 
clusive in  the  present  case. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  between  A.  A.  Montgomery  and  H. 
T.-  Reynolds  and  others.  There  was  Judg- 
ment for  the  latter,  and  the  former  brings 
error.     Writ  dismissed. 

Henry  Walker,  for  plaintiff  in  error.  R. 
T.  Fouchi  and  M.  B.  Eubanks,  for  defend- 
ants in  error. 

LUMPKIN,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 
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(141  N.  a  246) 

HEAVENER  t.  NORTH  CAROLINA  R.  CO. 

(Supreme  Court  of  North  Carolina.    May  11» 
1906.) 

RAILBOADB— IlijUBIXS  TO  PVBBOZI  ON  TRACKS 
— INSTBUCTION. 

In  an  action  for  the  death  of  plaintiff's 
Intestate,  an  instruction  that  if  defendant's 
train,  while  running,  on  a  track  much  used 
by  the  public  both  in  crossing  and  in  walking 
thereon,  at  a  rapid  rate,  without  any  headlight 
or  other  proper  signal,  ran  over  deceased,  and 
if  there  had  been  a  proper  light  on  the  engine, 
or  the  bell  had  been  ringing,  he  would  have 
had  notice  of  the  approaching  train  in  time 
to  escape  the  danger,  and  would  have  escaped, 
and  if  he  did  not  have  such  notice  or  warning, 
and  by  reason  thereof  was  injured,  then  such 
failure  to  have  the  headlight  or  other  proper 
signal  was  continuing  negligence  and  the  proxi- 
mate cause  of  the  injury,  was  proper. 

Appeal  from  Superior  Court,  Cabarrus 
County;   Bryan,  Judge. 

Action  by  John  E.  Heavener,  administra- 
tor, against  the  North  Carolina  Railroad 
Company.  Verdict  and  Judgment  for  plain- 
tiff, and  defendant  excepts  and  appeals.  No 
error. 

Action  for  personal  injury  caused  by  al- 
leged negligence  of  employ^  and  agents  of 
Southern  Railway  Company,  operating  de- 
fendant's road  under  lease  from  defendant 
There  was  evidence  tending  to  show  that  on 
the  night  of  March  6,  1904,  intestate  of  plain- 
tiff, while  walking  along  the  track  of  defend- 
ant in  the  town  of  Concord,  was  run  over  and 
killed  by  the  train  of  defendant's  lessee ;  that 
the  place  of  the  occurrence  was  between  the 
Buffalo  and  Cannon  Mills,  a  thickly  settled 
portion  of  the  town  of  Concord,  and  the  track 
there  was  used  as  a  common  walk  way  by  the 
mill  hands  and  others.  One  witness  testi- 
fied :  "The  mill  people  use  the  railroad  track 
as  a  common  walk  way.  It  is  very  thickly 
settled  along  there  and  the  track  is  used  as  a 
path  and  walk  way,  I  suppose,  as  much  as 
any  street  in  Concord."  Another  witness 
testified  that  the  plaintiff's  intestate  *'and 
everybody  else  in  that  section  used  the  rail- 
road track  in  coming  and  going  from  the  mill 
and  in  coming  and  going  from  the  depot,  and 
nobody  ever  objected  to  it"  That  it  was  a 
dark  and  rainy  night,  and  the  intestate  was 
going  along  the  track  to  his  boarding  house 
"like  we  always  go,"  and  he  was  run  over 
and  killed  by  the  train  going  north  and  that 
said  train  had  no  headlight  and  gave  no  sig- 
nal or  warning  of  any  kind.  Intestate's  ante 
mortem  statement  received  without  objection 
was  as  follows:  '^I  was  coming  up  the  track 
from  the  depot  to  my  boarding  place  like  we  al- 
ways go.  It  was  raining  hard,  and  I  turned 
my  collar  up  round  my  neck  to  keep  from  get- 
ting wet  The  first  thing  I  knew  the  train 
struck  me.  I  never  heard  the  train.  I  did 
not  see  any  light  and  it  didn't  have  any  light 
and  it  did  not  give  any  signal.  The  first 
thing  I  knew,  it  had  struck  me."  There  was 
other  testimony  as  to  the  absence  of  light  and 
the  failure  to  give  any  signal.  At  the  request 
of  plaintiff,  the  court  below  gave  special  in- 
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struction  to  the  Jury  as  follows:  "If  the  Jury 
should  find  from  the  evidence,  the  burden  be- 
ing upon  the  plaintiff  to  establish  it  by  the 
greater  weight  of  the  evidence,  that  ihe  de- 
fendant was  running  its  train  through  the 
oorporate  limits  of  the  town  of  Concord  along 
its  track,  and  that  this  track  whereon  the 
train  was  running  was  much  used  by  the 
public,  both  in  crossing  the  track,  and  in 
walking  on  the  track,  and  if  the  Jury  should 
further  find  from  the  evidence  that  on  the 
night  alleged  by  the  plaintiff,  it  was  running 
its  train  at  the  place  above  stated,  at  a  rapid 
rate  without  any  headlight  or  other  proper 
signal,  and  wl^ile  so  running  ran  over  and 
killed  the  intestate;  and  if  the  Jury  should 
further  find  from  the  evidence  that  if  there 
had  been  a  proper  light  upon  the  engine,  or 
if  the  bell  had  been  ringing,  the  intestate  would 
have  had  notice  of  the  approaching  train  in 
time  to  escape  the  danger,  and  would  have 
escaped,  and  that  the  plaintiff  did  not  have 
such  notice  or  warning,  and  by  reason  there- 
of was  injured,  then  such  failure  to  have  the 
headlight  or  other  proper  signal  was  what 
the  law  calls  'continuing  negligence,'  and 
would  be  the  proximate  cause  of  the  injury 
and  the  Jury  should  answer  the  first  issue 
'Yes,'  and  the  second  iefeue  'No.'  "  There 
was  verdict  and  Judgm^at  for  plaintiff, 
and  defendant  excepted   and   appealed. 

W.  B.  Rodman  and  Geo.  F.  Bason,  for  ap- 
pellant Jas.  A.  Lodchart  and  Montgomery 
&  Qrowell,  for  appellee. 

PER  CURIAM.  The  principle  embodied 
in- the  special  prayer  for  instructions  is  in 
accord  with  the  decision  of  this  court  in 
Stanley  ▼.  Railroad,  120  N.  C.  514,  27  S.  B. 
27,  and  others  of  like  import  These  cases 
are  decisiye  in  favor  of  plaintiff's  right  to  re- 
cover on  the  facts  presented  ta  the  record, 
and  the  court  holds  there  is  no  «rror. 

In  this  charge  the  intestate  was  not 
relieved  of  all  obligation  to  look  and  lis- 
ten by  reason  of  the  defendant's  breach  of 
duty,  as  in  Cooper's  Case,  140  N.  C.  209,  62 
S.  £.  032,  cited  and  relied  upon  by  the  de- 
fendant On  the  contrary,  the  prayer  for  in- 
structions assumes  that  the  plaintiff  was  re- 
quired to  do  both  and  rests  the  right  to  re- 
coTer  on  the  fact  that  the  intestate  was  pre- 
vented from  noting  the  approach  of  the  train, 
by  reason  of  the  defendant's  failure  to  have 
a  light  or  give  any  warning  of  its  approach 
— ^this  fact  to  be  determined  by  the  Jury. 

No  error. 


(m  N.  C.  249) 

BROWN  V.  CITY  OF  DURHAM. 

(Supreme   Court  of   North   Carolina.    May   1, 
1906.) 

1.   MUNICIPAI.    COBPOBA.TI01VS  —  DbFBOTS    IH 

Streets — ^Failure  to  Rbpaib  ob  Gciabd— 

Neolioence. 

For  a  city  to  permit  a  washout  a  foot 
or  more  wide  and  eight  inches  or  more  deep, 
extending  half  way  or  more  across  the  path  of 
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one  of  the. most  popoloos  sidewalks  of  a  mach- 
Qsed  street'and  aajacent  to  a  large  hole  Just  oat- 
side  the  sidewalk,  to  ranain  for  ten  days  without 
being  repaired,  and  without  rails  or  barriers 
and  light  to  Ruard  the  hole,  was  negligence  as 
a  matter  of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  U  1615, 
1747.] 

2.  Negligence — Question  of  Law. 

Negligence  mav  be  defined  by  the  judge  as  a 
question  of  law,  whtti  the  facts  make  out  such 
a  clear  case  that  there  could  be  no  two  opinions 
among  men  of  fair  minds. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  §§  277-280.] 

3.  Municipal  Cobporations — Injubies  fboh 
Defects  in  Stbeet — Contbibutobt  Negli- 
gence— Question  fob  Jury. 

Where  the  evidence  was  conflicting  as  to 
whether  there  was  sufficient  light  to  have  en- 
abled plaintiff  to  note  the  conditions  of  the 
sidewalk,  the  question  of  contributory  negligence 
was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  §  1756.] 

Appeal  from  Superior  Court,  Durham  Coun- 
ty; Shaw,  Judge. 

Action  by  R.  J.  Brown  against  the  city  of 
Durham.  Verdict  and  judgment  for  plain- 
tiff, and  defendant  excepts  and  appeals.  Af- 
firmed. 

Civil  action  to  recover  damages  for  per- 
sonal Injuries  caused  by  the  alleged  negli- 
gence of  defendant '  corporation.  The  usual 
issues  in  actions  of  this  character  were  sub- 
mitted: (1)  As  to  defendants  negligence. 
(2)  .Contributory  negligence  on  the  part  of 
the  plaintiff.  (3)  Damages.  There  was  evi- 
dence tending  to  show  that  on  Saturday 
night,  July  30,  1904,  the  plaintiff  was  seri- 
ously injured  by  falling  into  a  hole  adjacent 
to  the  south  sidewalk  of  Peabody  street  The 
street  was  much  used  by  the  public.  It  ex- 
tended from  the  residence  of  J.  S.  Carr  to 
Union  Station,  ran  parallel  with  Main  street, 
and  was  the  only  street  between  Main  street 
and  the  North  Carolina  Railroad.  The  plain- 
tiff was  going  from  Durham  to  his  home  in 
East  Durliam.  He  stepped  into  a  washout 
extending  across  the  sidewalk  and  fell  into 
the  hole.  It  was  five  feet  or  more  In  d^tli« 
six  to  ten  feet  wide  at  the  top,  and  adjacent 
to  the  sidewalk.  At  the  bottom  of  the  hole 
were  a  stump,  roots,  and  rocks.  It  had  been 
there  nine  years  or  more,  and  was  made 
more  dangerous  by  the  city  when  it  raised, 
graded,  and  macadamized  Peabody  street, 
two  years  or  more  before  the  date  of  the 
plaintiflTs  injury.  The  edge  of  it  next  to  the 
sidewalk  was  perpendicular,  the  sidewalk 
having  been  built  up  with  masonry  at  that 
point.  There  were  no  rails,  guards,  or  other 
barriers  to  prevent  those  using  the  street 
from  falling  into  this  dangerous  hole,  and 
none  bad  ever  been  there.  There  was  no 
light  placed  at  the  hole  to  warn  travelers, 
and  the  nearest  street  light  (the  only  one 
giving  any  light  at  that  point)  was  located 
110  yards  away  on  Main  street  on  the  "off" 
side  from  the  hole  and  upgrade.    For  some 


time  before  the  date  of  the  injury,  from  ten 
days  to  two  we^LS,  a  washout,  caused  by  Um 
overflow  of  water  across  the  sidewalk  at 
that  point,  had  been  widening  and  deepening, 
being  about  1  inch  de^  next  to  the  curbstone 
and  12  inches  or  more  at  the  edge  of  the 
deep  hole.  The  plalntiiTs  own  testimonj  as 
to  the  occurrence  and  condition  is  as  follows : 
"I  have  lived  at  Durham  tor  nearly  15  years; 
was  injured  Saturday,  July  30,  1901,  betweoa 
8  and  9  o'clock  p.  m.;  was  injured  near  the 
old  freight  depot  on  the  south  side  of  Pea- 
body street,  opposite  to  where  Queen  street 
enters  the  same;  was  on  the  side  next  to  the 
depot,  going  from  the  city  of  Durham  to  my 
home.  There  was  a  sidewalk  on  the  south 
side  of  the  street  I  stepped  into  the  wash- 
out across  the  sidewalk  and  fell  down,  and 
it  threw  me  into  a  deep  hole  to  the  right  or 
south  of  the  sidewalk.  The  deep  hole  was 
close  to  the  sidewalk;  did  not  see  the  wash- 
out before  I  stepped  into  it;  did  not  know 
it  was  there;  was  walking  on  the  sidewalk 
in  the  usual  way;  the  washout  seemed  to  be 
about  1  or  1^  feet  deep;  do  not  know  which 
foot  I  stepped  with  into  the  hole.  Stepping 
into  the  hole,  not  expecting  it,  it  threw  me 
on  my  right  side  on  the  ground  and  gave  me 
a  kind  of  a  whirl,  and  I  went  into  the  deep 
hole,  which  had  thrash,  stumps,  roots,  and 
some  water  and  rocks  in  it  It  was  six  or 
seven  feet  deep.  I  think  I  fell  to  the  bottom 
of  it;  fell  in  the  hole  in  doubled-up  condi- 
tion. No  one  was  with  me  at  the  time. 
There  was  nothing  there  to  protect  me  from 
the  hole.  It  was  four  or  five  feet  wide;  had 
never  noticed  it  before.  There  were  some 
weeds  or  bushes  growing  in  it  when  I  felL 
There  was  no  light  there;  could  not  see  any 
light,  except  when  I  went  up  at  the  street 
car  line  on  Main  street  This  would  not 
light  the  hole."  There  was  evidence  on  the 
part  of  the  defendant  tending  to  show  that 
the  defendant  had  no  actual  notice  of  the 
washout  across  the  sidewalk,  and  that  there 
was  light  enough  at  the  time,  noticed  and 
spoken  of  by  the  witnesses,  from  the  electric 
lights  supplied  by  the  defendant  for  the 
streets,  to  enable  one  to  see  and  observe  the 
conditions  at  the  place  of  the  injury.  yer> 
diet  and  judgment  for  the  plaintiff,  The  de- 
fendant excepted  and  appealed. 

Manning  &  Foushee  and  R.  B.  Boone,  for 
appellant    Winston  &  Bryant,  for  appellee. 

HOKE,  J.  (after  stating  the  case).  The 
right  of  the  plaintiff  to  recover  on  the  facts 
set  out  in  the  case  on  appeal  is  fully  sus- 
tained by  the  principles  announced  in  Bunch 
V.  Edenton,  90  N.  C.  431,  and  Fitzgerald  v. 
Concord,  140  N.  C.  110,  52  S.  B.  300;  and 
there  is  no  error  in  the  record,  certainly  none 
which  gives  the  defendant  any  just  ground 
of  complaint 

Among  other  things,  the  Judge  below 
charged  the  Jury  that  it  would  be  a  breacli 
of  duty  on  the  part  of  the  city  for  it  to  per 
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mit  a  hole  or  washout  one  or  more  feet  wide 
and  eight  inches  or  more  deep,  and  extending 
two  feet  or  more  across  the  sidewalk,  adja- 
cent to  an  opening  into  a  large  hole  five  feet 
or  more  deep  and  four  feet  in  diameter  just 
out  of  the  sidewalk*  to  remain  without  light 
and  without  railing  or  harriers  to  protect 
the  same  for  an  unreasonable  length  of  time. 
And  his  honor  further  pharged:  **If  you 
find  from  the  greater  weight  of  the  evidence 
that  the  defendant  permitted  a  washout  one 
foot  or  more  wide  and  eight  inches  or  more 
deep,  extending  half  way  or  more  across  the 
path  of  one  of  the  most  populous  sidewalks 
of  a  much'Used  street  in  the  city  of  Durham 
and  adjacent  to  a  large  hole,  such  as  above 
described,  Just  outside  the  sidewalk,  to  re- 
main without  being  repaired  and  without 
rails  or  barriers  and  light  to  guard  such  a 
hole  for  the  space  of  ten  days,  this  would 
be  an  unreasonable  length  of  time."  The 
second  portion  of  the  charge  is  especially 
urged  for  error  in  that  the  Judge  held  ten 
days  to  be  an  unreasonable  length  of  time 
as  a  matter  of  law.  We  think  the  charge 
was  clearly  correct  There  was  evidence 
tending  to  prove  the  facts  suggested,  and, 
if  proved,  they  are  not  only  sufficient  to  fix 
the  defendant  with  notice,  but  they  make 
out  such  a  clear  case  of  negligence  that  there 
could  be  no  two  opinions  on  the  question 
among  men  of  fair  minds;  and  this  is  the 
test  established  by  the  decisions  on  trials  of 
this  character,  determining  when  negligence 
may  be  defined  by  the  Judge  as  a  question 
of  law.  Russell  v.  Railroad.  118  N.  C.  1098, 
24  S.  E.  512;  Ramsbottom  ▼.  Railroad,  138 
N.  C.  38,  50  S.  a  448. 

There  was  evidence  on  the  part  of  the  de- 
fendant that  the  street  lights  provided  by 
the  town,  while  some  distance  away,  at 
times  noticed  by  the  witnesses,  and  gen- 
erally, gave  light  enough  to  have  enabled  the 
plaintiff  to  note  the  conditions  of  the  side- 
walk. The  plaintiff  himself  testified,  how- 
ever, that  there  was  nothing  to  protect  him 
from  the  hole,  that  he  had  never  noticed  it 
before,  and  that  there  was  no  light  there. 
He  could  not  see  any  light,  except  when  he 
got  up  to  Main  street  on  the  street  car  line. 
In  this  conflict  of  testimony,  the  question  as 
to  the  effect  of  the  plaintiff's  conduct  was 
properly  left  to  the  Jury  under  a  correct 
charge  on  the  Issue  as  to  contributory  negli- 
gence. 

There  Is  no  error,  and  the  Judgment  below 
Is  affirmed. 


(141  N.  C.  780) 

STATE  ▼.   POWELL. 

(Supreme  Court  of  North  Carolina.    April  8, 
1906.) 

Intoxicating  Liquobs  —  Illegal  Sale  — 
Knowledge  of  Intoxicating  Quality. 
Though  the  statute  declaring  sales  of  intox- 
icating liquors  an  offense  does  not  provide  that 
the  sale  must  be  "willfully  and  unlawfully'* 
made,  it  is  in  fact  qualified  by  such  words,  so 


that  the  defense  of  ignorance  of  the  ftict,  the 
ignorance  not  being  due  to  negligence,  is  availa- 
ble ;  and  for  such  purpose  def^idant  may  show 
that  the  liquor  he  sold  was  bought  by  him  as  a 
"soft  drink"  under  the  name  of  "phosphate" 
with  a  guaranty  of  the  manufacturer  that  it  was 
nonalccmolic  and  nonintoxicating,  the  manufac- 
turer's  agent  furnishing  what  purported  to  be  a 
statement  from  the  Internal  Revenue  Commis- 
sioner that  it  was  nontaxable;  that  he  bought 
and  sold  it,  believing  that  it  contained  no  alco- 
hol ;  and  that  he  sold  it  only  the  day  after  he 
received  it,  when  hearing  that  it  was  charged 
to  be  intoxicating  he  immediately  closed  it  up, 
and  returned  it  to  the  manufacturer. 

Appeal  from  Superior  Ctourt,  Robeson 
County;  Justice,  Judge. 

Sylvester  Powell  was  convicted  of  selling 
intoxicating  liquor,  and  appeals.    Reversed. 

Defendant  was  indicted  for  retailing  in- 
toxicating and  spirituous  liquor  contrary  to 
the  statute,  etc.  The  state  introduced  Jim 
Bzzell,  who  testified  that  on  Tuesday,  Feb- 
ruary 6,  1906»  at  the  store  of  the  defendant, 
in  Lumberton,  he  purchased  at  two  or  three 
times,  a  certain  drink  called  ''phosphate," 
or  something  of  the  kind;  that  it  would  take 
about  a  quart  of  this  drink  to  intoxicate; 
that  he  paid  25  cents  a  quart  for  the  liquid 
so  purchased  by  him.  On  cross-examination 
he  f urter  testifies  that  he  returned  to  defend- 
ant's Wednesday  morning  and  offered  to 
purchase  more,  but  defendant  declined  to 
sell  him  any,  telling  him  that  he  had- under- 
stood that  it  was  alleged  that  the  ''phos- 
phate" drink  was  Intoxicating,  and  if  so,  he 
would  sell  no  more  of  it,  but  would  return  it 
immediately  to  the  maker,  and  he  asked  de- 
fendant two  or  three  times  on  Wednesday 
morning  to  let  him  have  more,  but  he  refus- 
ed. There  was  no  evidence  that  defendant 
had  ever  sold  any  of  this  liquid  except  on 
the  Tuesday  named.  The  state*  rested  Its 
case,  and  the  defendant  offered  himself  and 
other  witnesses  to  show  that  the  drink  so 
called  by  him  was  purchased  as  a  "soft 
drink"  under  a  guaranty  from  the  man- 
ufacturer that  it  was  nonalcoholic  and  non- 
intoxicating,  and  that  at  the  time  of  the  pur- 
chase the  agent  of  the  manufacturer  fur- 
nished him  with  what  purported  to  be  a 
statement  from  the  Commissioner  of  Inter- 
nal Revenue,  that  it  was  nontaxable;  that 
he  purchased  it  in  the  full  belief  that  it  con- 
tained no  alcohol,  and  sold  it  so  believing; 
that  he  received  from  the  manufacturer  the 
only  purchase  made  by  him  on  Monday,  Feb- 
ruary 5th,  and  the  only  sales  made  by  him 
were  on  Tuesday,  February  6th;  and,  hav- 
ing heard  Tuesday  night  that  it  was  charged 
that  this  "phosphate,"  the  name  being  given 
to  it  by  the  manufacturer,  Burmanco,  watt 
Intoxicating,  he  immediately  closed  it  up  and 
shipped  it  back  to  the  manufacturer,  having 
had  it  in  his  possession  only  one  day,  and 
refusing  to  make  any  sales  after  he  was  In- 
formed of  the  charge  that  it  was  Intoxica- 
ting. His  honor  declined  to  admit  this  ev- 
idence, and  the  defendant  excepted.  Under 
the  charge  of  his  honor  the  Jury  returned  a 
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verdict  of  guilty.    From  a  Judgment  iipoB 
the  verdict,  tbe  defendant  appealed. 

McLean,  McLean  &  McOormlck,  tot  appel- 
lant   The  Attorney  (General,  for  the  State. 

OONNOR,  J.  (after  stating  the  case).  It 
will  be  observed  that  the  bill  of  Indictment 
charges  the  sale  of  the  intoxicating  liquor  to 
have  been  made  **willf ully  and  unlawfully." 
This  language  is  not  to  be  found  in  the  stat- 
ute, but  this  court  has  several  times  held 
that  these  words,  or  words  of  equivalent 
import,  should  be  used  in  indictments  for 
violating  statutes  prohibiting,  or  making 
criminal  the  doing  or  omitting  to  do  the  acts 
described.  In  State  v.  Simpson,  73  N.  O. 
269,  the  indictment  was  drawn  under  a  stat- 
ute .declaring  it  a  misdemeanor  to  kill  or 
abuse  live  stock  in  any  inclosure  not  sur- 
rounded by  a  lawful  fence.  Neither  the 
words  **with  intent"  or  "willfully,  or  unlaw- 
fully*' nor  any  words  qualifying  or  giving 
character  to  the  mental  attitude  of  the  party 
are  to  be  found  in  the  statute.  Because  the 
words  "unlawfully  and  willfully"  were  not 
in  the  indictment.  Judgment  was  arrested. 
Pearson,  0.  J.,  said,  '"The  statute  by  its  nec- 
essary construction  must  be  qualified  by  the 
addition  of  the  words  "willfully  and  unlaw- 
fully." Common  sense  forbids  the  idea  that 
It  was  the  intention  of  the  General  Assembly 
to  send  to  Jail  every  person  who  by  accident 
kills  or  injures  stock  in  an  inclosure  not  sur- 
rounded by  a  lawful  fence.  In  State  v. 
Parker,  81  N.  0.  648,  it  was  held  that  an 
indictment  under  the  same  statute,  charging 
the  act  to  have  been  "unlawfully"  done  was 
defective  and  Judgment  was  arrested  be- 
cause of  the  failure  to  charge  that  it  was 
"willfully"  done.  These  rulings  do  not  con- 
flict with  those  which  hold  that  when  a  per- 
son intentionally  does  the  act  forbidden  by 
the  statute,  the  criminal  Intent  attaches  to 
the  act  as  in  State  v.  King,  86  N.  G.  603,  and 
many  other  cases  in  our  reports.  The  dis- 
tinction is  said  to  be,  if  the  criminal  char- 
acter of  the  act  Is  made  to  depend  upon  the 
intent,  as  in  disposing  of  mortgaged  prop- 
erty with  intent  to  defraud  the  mortgagee, 
the  intent  must  be  charged  and  proven; 
whereas,  if  the  act  is  made  criminal,  the 
intent  need  not  be  proven  or  charged,  as  in 
Indictments  for  removing  crops.  But,  as  we 
have  seen,  it  must  be  charged  that  the 
act  was  willfully  —  that  is,  Intentionally  — 
done;  the  criminality  attaching.  See  dis- 
cussion of  Smith,  G.  J.,  in  King's  Case, 
supra.  The  proposed  testimony  was  not 
offered  to  show  that  the  defendant  knowing- 
ly sold  intoxicating  liquor  but  bad  no  crim- 
inal Intent;  for  such  purpose  It  was 
clearly  incompetent  The  purpose  of  the 
testimony  was  to  show  that  he  did  not 
knowingly  sell  intoxicating  liquor;  that  in 
doing  so  he  was  acting  under  a  mistake  of 
fact. 

The  principle  is  well  illustrated  in  State 


T.  Nash,  88  N.  C.  618,  In  which  the  defend- 
ant hearing  unusual  noises  at  night  near  his 
dwelling,  ringing  of  bells,  blowing  of  homs^ 
discharge  of  pistols  and  guns,  etc.,  his  diild 
who  was  sleeping  near  a  window  in  the 
lK>use  through  which  the  noise  was  heard 
and  the  flashes  of  the  discharge  of  the  guns 
seen,  ran  to  defendant  virith  blood  on  her 
faces,  whereupon  he  took  his  gun,  went  to 
the  door  and  fired  into  the  crowd,  wound- 
ing several.  It  turned  out  that  the  crowd 
consisted  of  boys  who  were,  in  that  peculiar 
manner,  serenading  defendant  Ashe,  J., 
said:  "Did  the  defendant  have  reasonable 
ground  to  believe  that  his  daughter  had  been 
shot  and  the  assault  upon  him  and  his  house 
was  continuing?  If  he  had,  then  he  ought 
to  liave  been  acquitted."  The  decision  is 
based  upon  the  ruling  In  Selfridge's  Case. 
It  is  said  that  the  defendant  did  the  act 
prohibited  by  the  statute,  sold  an  article 
containing  intoxicating  liqu<H:,  and  that  it  is 
immaterial  with  what  intent  he  did  it  So 
Nash  did  an  act  prohibited  by  law.  He  fired 
a  pistol  into  a  crowd  who  were  .engaged  in 
harmless  amusement  Selfridge  fired  upon 
and  killed  a  man  approaching  him  with  an 
empty  pistol  pointed  at  him.  In  both  cases 
the  defense  was  sustained  upon  the  well- 
settled  principle  that  they  acted  under  a 
mistake  of  fact  In  neither  case  were  the 
defendants  in  any  danger  from  the  conduct 
of  the  persons  assaulted,  but  the  Jury  were 
instructed  to  acquit  If  in  their  opinion  they 
acted  under  a  reasonable  apprehension  and 
belief  that  the  fact  was  as  they  supposed. 
The  principle  is  essential  in  the  administra- 
tion of  the  criminal  law.  Without  it  the  law 
would  become  an  engine  of  wrong  and 
oppression.  In  almost  every  case  involving 
the  plea  of  self-defense  it  is  announced  from 
the  bench  and  applied  by  Juries.  Mr.  Bishop 
states  the  law  so  clearly  and  so  strongly  vin- 
dicates the  principle  that  we  prefer  to  adopt 
his  language.  "Of  course  to  make  such  de- 
fense available,  the  defendant  must  have 
acted  in  good  faith  and  with  due  care  and 
caution.  And  when  this  good  faith  and  this 
due  care  do  exist  and  there  is  no  fault  or 
carelessness  of  any  kind,  and  what  is  done 
is  such  as  would  be  proper  and  Just  were  the 
fact  what  it  is  thus  honestly  believed  to  be, 
there  is  no  principle  known  to  our  criminal 
Jurisprudence  by  which  this  morally  inno- 
cent person  can  be  condemned  because  of 
the  existence  of  a  fact  which  he  did  not 
know  and  could  not  ascertain.  On  the  other 
hand,  to  condemn  him  would  be  to  violate 
those  principles  which  constitute  the  very 
foundation  of  our  criminal  Jurisprudence. 
Honest  error  of  fact  Is  as  universal  an  ex- 
cuse for  what  would  otherwise  be  a  crim- 
inal act  as  insanity.  And  it  is  a  universal 
rule  in  the  interpretation  of  criminal  stat- 
utes that  when  an  expression  is  general  in 
terms,  it  must  be  taken  with  such  limita- 
tions and  exceptions  as  the  principles  of  th« 
unwritten  law  have  established;  to  Justify  a 
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different  Interpretation  the  statute  mu9t  be 
specific  and  name  the  particular  thing  In 
respect  of  which  there  Is  to  be  a  departure 
from  this  fundamental  rule.  Thus  a  stat- 
ute forbidding  or  making  penal  a  thing  in 
general  terms  does  not  justify  the  punishing 
an  Insane  person  who  commits  the  act  or  a 
child  under  seven  years  of  age  or  a  sane 
person  of  full  years  who  does  the  forbidden 
thing  under  a  compulsion  which  he  cannot 
resist;  or,  as  we  have  Just  seen,  who  does  It 
from  a  pure  mind  under  a  mistake  of  facts 
which  he  cannot  overcome.  l%ese  excep- 
tions are  grafted  upon  the  statute  by  the 
common  law;  and,  if  the  courts  did  not 
recognize  this  effect  of  the  common  law  to 
modify  the  general  terms,  courts  and  stat- 
utes would  alike  be  abated;  and  they  ought 
to  be  as  public  nuisances,  by  the  uprising  of 
the  popular  instinct"  We  find  no  direct 
authority  In  our  Reports. 

The  cases  relied  upon  to  sustain  his  honor's 
ruling  arose  out  of  efforts  to  avoid  criminal 
liability  either  by  claiming  that  there  was 
no  intent  to  violate  the  law,  as  in  indictments 
for  carrying  concealed  weapons  (State  v. 
McManus,  89  N.  0.  655),  removing  crop  (State 
V.  Williams,  106  N.  C.  646,  0.0  S.  B.  001),  or  by 
showing  that  the  defendant  did  not  know  that 
the  act  was  prohibited  by  statute.  State  v. 
Downs,  116  N.  G.  1064,  21  S.  E.  689.  In  none 
of  these  cases  is  the  question  here  presented 
Involved  or  decided.  We  have  examined 
with  care  the  cases  cited  by  the  Attorney 
General,  who  with  his  usual  Industry  has 
gathered  all  of  the  cases  decided  by  this  court 
bearing  upon  the  subject.  In  McBrayer's 
Case,  98  N.  C.  619,  2  S.  E.  755,  Merrlmon,  J., 
says:  "That  the  defendant  in  good  faith 
thought  that  he  had  the  right  to  sell  the 
minor  the  spirituous  liquor,  did  not  excuse 
him  from  criminal  liability,''  showing  clearly 
the  principle  upon  which  the  decision  went. 
He  concludes  the  discussion  with  the  maxim, 
"Ignorantia  legis  neminlm  excusat"  State 
▼.  Scoggins,  107  N.  0.  959,  12  S.  E.  69, 
10  L.  B.  A.  542  and  State  v.  Kittelle,  110  N. 
G.  560,  15  S.  E.  103,  15  L.  R.  A.  694,  28  Am. 
St  Bep.  698,  the  question  is  not  raised. 

Counsel  for  defendant  cite  a  decision  made 
by  the  Supreme  Court  of  Ohio,  which  is  di- 
rectly in  point  Farrell  v.  State,  82  Ohio  St 
456,  30  Am.  Rep.  614.  Defendant  was  in- 
dicted for  sale  of  Intoxicating  liquors.  He 
set  up  as  a  defense  that  if  the  bitters  sold 
contained  such  liquors  he  was  wholly  ignor- 
ant thereof,  that  he  brought  them  upon  in- 
formation and  in  the  belief  that  the  bitters 
were  free  from  alcoholic  properties.  Ash- 
bum,  J.,  said:  "Testimony  tending  to  prove 
the  accused  was  ignorant  of  that  fact  or  con- 
dition which  constitutes  the  criminal  element 
of  the  criminal  charge  is  competent  In  such 
case  the  maxim  of  the  .criminal  law,  *Ignor- 
antia  factl  excusat,'  applies  to  his  case. 
Ignorance  or  mistake  in  fact,  guarded  by  an 
honest  purpose  will  afford,  at  common  law, 
a  sufficient  excuse  for  a  supposed  criminal 


act"  BladLStone  thus  states  the  principle: 
''Ignorance  or  mistake  Is  another  defect  of 
the  will,  when  a  man  Intending  to  do  a  Iaw< 
ful  act  does  that  which  is  unlawful.  For, 
when  the  will  and  the  deed  act  separately, 
there  is  not  that  conjunction  between  them 
which  Is  necessary  to  form  a  criminal  act 
But  it  must  be  an  ignorance  of  fact  and  not 
an  error  in  point  of  law."  4  Com.  26.  The 
distinction  between  right  and  liability  grow- 
ing out  of  mistake  of  law  and  of  fact  is  rec- 
ognized both  In  civil  and  criminal  Jurispru- 
dence. In  point  of  natural  Justice  there  is 
no  very  sound  distinction  but  of  necessity 
and  to  prevent  confusion  and  anarchy  the 
maxim,  '*ignorantla  legis  nemlnem  excusat,'' 
is  adopted.  To  omit  the  word  "legis"  and  in- 
sert "factl"  would  be  shocking  to  our  sense  of 
Justice  and  right  It  would  destroy  one  of 
the  most  essential  elements  of  the  first  law 
of  nature  and  make  a  felon  of  every  man 
who,  under  an  honest  well-grounded  mistake 
of  fact  took  human  life.  As  said  by  Mr. 
Bishop:  "It  would  be  more  Just  to  send  to  . 
prison,  or  impoverish  by  a  fine,  a  person  ad- 
mitted to  be  insane,  because  an  insane  person 
could  not  so  keenly  feel  the  wrong  or  be  so 
indignant  at  the  injustice  inflicted,  or  do  so 
much  damage  to  the  state  if  his  instincts 
should  impel  him  to  appeal  to  the  moral  senti- 
ment of  mankind.  And  to  deal  thus  with  an 
insane  person  would  be  no  wider  departure 
from  the  established  principles  of  the  crim- 
inal law  than  it  is  to  deal  thus  with  a  sane 
man  or  woman  whose  honest  act  is  prompted 
by  a  mistake  of  facts  of  a  sort  not  to  be 
guarded  against  Indeed  the  violence  done 
to  the  law  is  precisely  the  same  in  one  in- 
stance as  in  the  other."  "According  to  all  of 
our  books,  mistake  of  fact  Is  quite  different 
in  its  consequences,  both  civil  and  criminal, 
from  Ignorance  of  law.  There  is  no  neces- 
sity, or  technical  rule  of  any  sort  requiring 
it  to  be  dealt  With  in  any  other  way  than  is 
demanded  by  pure  and  abstract  Justice. 
♦  ♦  ♦  To  punish  a  man  who  has  acted 
from  a  pure  mind,  in  accordance  with  the 
best  lights  he  possessed,  because  misled, 
while  he  was  cautious,  he  honestly  supposed 
the  facts  to  be  the  reverse  of  what  they  were, 
would  restrain  neither  him  nor  any  other 
man  from  doing  a  wrong  in  the  future,  it 
would  inflict  on  him  a  grievous '  injustice, 
would  shock  the  moral  sense  of  the  communi- 
ty, would  harden  men's  hearts  and  promote 
vice  instead  of  virtue."  Bishop,  Grim.  Law, 
302.  The  proposition  is  thus  stated:  "A 
mistake  of  fact  neither  induced  nor  accom- 
panied by  any  fault  or  omission  of  duty,  ex- 
cuses the  otherwise  criminal  act  which  it 
prompts."  Baron  Parke  says:  "The  guilt 
of  the  accused  must  depend  on  the  circum- 
stances as  they  appear  to  him."  Turpln's 
Case,  77  N.  O.  473,  24  Am.  Rep.  465.  For  an 
interesting  and  enlightening  discussion  of 
this  subject  see  1  Bish.  Grim.  Law,  330,  note  4. 
In  Myers  v.  State,  1  Conn.  502,  the  defend- 
ant was  indicted  for  a  violation  of  a  Sunday 
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law.  Gould,  J.,  said:  "Now  that  the  defend- 
ant woald  hot  have  been  within  the  spirit  or 
reason  of  the  statute,  upon  the  supposition 
that  he  actually  believed  a  case  of  necessity 
or  charity  to  exist,  from  that  fundamental 
principle,  as  well  of  criminal  law  as  of  natu- 
ral Justice,  that  to  render  any  act  criminal 
the  intention  with  which  It  Is  done  must  be 
so;  or,  in  other  words,  the  will  must  concur 
with  the  act  4  Black.  20-24.  Upon  this 
principle  it  is  that  Idiots,  lunatics,  and  in- 
fants under  a  certain  age  are,  in  judgment 
of  law.  Incapable  of  any  ofTense  whatever. 
Hence,  also,  ignorance  or  mistake  in  point  of 
fact  (for  ignorance  of  law,  I  admit,  cannot 
be  averred)  Is,  in  all  cases  of  supposed  of- 
fense, a  sufficient  excuse."  In  Com.  v.  Pres- 
by,  14  Gray  (Mass.)  65,  it  appeard  that  a 
statute  made  it  the  duty  of  a.  police  officer  to 
arrest  any  person  found  in  the  highway  In 
an  Intoxicated  condition.  The  defendant, 
having  made  such  an  arrest,  was  indicted  for 
an  assault.  To  the  suggestion  that,  in  fact, 
the  prosecutor  was  not  intoxicated,  the  officer 
alleged  that  he  honestly,  and  upon  a  well- 
grounded  belief,  thought  that  he  was  in  such 
condition.  The  court,  by  Hoar,  J.,  said:  "It 
is  argued  on  behalf  of  the  commonwealth, 
that  if  Harford  was  not  intoxicated,  this  stat- 
ute affords  no  Justification  for  his  arrest, 
because  the  fact,  and  not  a  suspicion  on  be- 
lief, however  reasonable  of  intoxication,  is 
requisite  to  such  Justification.*'  After  a  re- 
view of  the  standard  authorities  on  Criminal 
Law,  the  court  held  that  if  the  defendant 
"acted  in  good  faith  and  upon  reasonable  and 
probable  cause  of  belief,  without  rashness 
or  negligence,  he  is  not  to  be  regarded  as  a 
criminal  because  he  is  found  to  be  mistaken." 

The  recognition  of  the  principle,  "ignoran- 
tia  facti,"  is  essential  to  the  safety  of  all 
peace  officers  who  are  required  to  make 
arrests  for  offenses  committed  in  their  pres- 
ence. As  said  in  Neal  v.  Joyner,  89  N.  C.  287: 
"A  peace  officer  may  now  Justify  his  arrest, 
without  proof  of  the  actual  commission  of 
the  crime,  when  he  shows  satisfactory  reasons 
for  his  belief  of  the  fact  and  the  guilt  of 
the  suspected  party.  ♦  ♦  ♦  Although  the 
arrested  party  may  prove  to  be  innocent,  they 
(the  officers)  can  defend  against  actions  for 
false  imprisonment,  when  the  arrest  is  shown 
to  have  been  made  upon  information  reason- 
ably sufficient  to  warrant  the  belief  that 
crime  has  been  committed  and  that  it  was 
committed  by  the  person  arrested."  State 
V.  McNinch,  90  N.  C.  695. 

It  would  seem,  if  not  seriously  contro- 
verted, that  a  principle  so  consonant  with 
elementary  principles  of  natural  Justice  and 
right,  would  require  for  its  vindication  neither 
argument  nor  authority.  Some  confusion 
has  arisen  because  of  a  failure  to  note  the 
distinction  between  intentionally  doing  the 
prohibited  act  and  doing  an  act  entirely  law- 
ful, but  for  the  existence  of  some  element, 
condition  or  fact  unknown  to  the  person 
which  brings  the  act  within  the  description 


of  the  offense.  We  have  recently  held  that 
when  a  person  hunting  supposed  that  a  noise 
near  by  was  made  by  a  wild  turkey,  acting 
in  good  faith  and  free  from  negligence,  shot 
and  killed  a  man,  was  not  guilty  of  any  crime. 
State  V.  Horton,  139  N.  G.  588,  51  S.  E.  945. 
We  have  so  far  discussed  the  question  upon 
the  theory  that  the  proposed  testimony  would, 
if  believed  by  the  Jury,  Justify  the  conclusion 
that  the  defendant  was  in  fact  ignorant  of 
the  presence  of  Intoxicating  liquor  in  the 
'^phosphate"  which  he  sold  and  that  he  was 
not  negligent  in  that  respect.  It  may  be  that 
his  honor  excluded  the  evidence  because  of 
the  opinion  that  if  true,  it  did  not  show  that 
defendant  was  free  from  negligence.  It  is 
clear  that  when  the  statute  does  not  make 
knowledge  or  intent  an  essential  element 
the  state  may,  upon  proof  of  the  commission 
of  the  act,  rest  and  rely  upon  the  presump- 
tion that  knowledge  Is  In  accord  with  the 
fact  The  duty  then  devolves  upon  the  de- 
fendant to  show  the  exculpatory  facts.  It 
would  seem  that  if  the  testimony  offered  by 
defendant  was  found  by  the  Jury  to  be 
true,  the  conclusion  that  his  conduct  meas- 
ured up  to  the  standard  of  the  ideal  prudent 
man,  would  reasonably  follow.  He  proposed 
to  show  that  the  article  purchased  by  him 
was  known  as  "phosphate"  and  came  within 
the  category  known  as  a  "soft  drink,"  that 
he  had  a  guaranty  from  the  manufacturer 
that  it  was  nonalcoholic  and  nonintoxlcating, 
that  the  agent  of  the  manufacturer  furnished 
him  with  what  purported  to  be  a  statement 
from  the  Commissioner  of  Internal  Revenue 
that  it  was  not  taxable,  that  he  purchased 
it  in  good  faith  and  in  the  full  belief  that 
it  contained  no  alchohol ;  that  he  received  it 
on  the  5th  day  of  the  month,  sold  only  one 
day,  hearing  that  it  was  charged  to  be  intoxi- 
cating he  immediately  closed  it,  and  shipped 
it  to  the  manufacturer.  It  was  in  Ms  pos- 
session only  one  day  and  he  refused  to  make 
any  sales  after  hearing  that  it  was  charged 
to  be  intoxicating.  What  more  could  he  have 
done?  It  may  be  suggested  that  he  should 
have  analyzed  the  phosphate.  We  take  notice 
of  the  fact  that  to  do  this  required  not  only 
learning  and  skill  in  chemistry,  but  instru- 
ments and  appliances  not  In  common  use. 
It  is  doubtful  whether  such  an  analysis  could 
be  made  in  the  town  or  county  In  which 
defendant  resided.  In  Byars  v.  City,  77  III. 
467,  the  principle  involved  in  this  appeal  is 
in  no  wise  questioned.  The  testimony  was 
admitced.  The  difficulty  was  that  as  said 
by  the  court,  "He  was  the  manufacturer  and 
was  t)ound  to  know  what  it  contained."  The 
case  does  not  weaken  the  authority  of  the 
one  from  Ohio.  The  common  law  is  "the 
perfection  of  human  reason" — ^to  be  applied 
in  a  reasonable  way,  to  reasonable  conditions, 
resulting  in  reasonable  copclusions.  The 
standard  of  duty  in  respect  to  obedience  is 
that  of  a  sane,  honest,  intelligent,  prudent 
man  presumed  to  know  the  law.  When  the 
conduct  of  the  citizen  measures  up  to  this 
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standard  there  can  be  no  sound  public  policy, 
no  matter  how  desirable  the  end  to  be  ac- 
complished, which  will  make  him  a  criminal. 

It  was  said  on  the  argument  that  to  permit 
the  defense  of  "Ignorantia  factl"  to  prevail 
would  "open  the  door"  to  violations  of  the 
many  wise  and  beneficent  statutes  designed 
to  suppress  the  liquor  traffic.  It  behooves  the 
courts  to  give  to  statutes  such  a  reasonable 
construction  as  will  advance  the  remedy  and 
suppress  the  evil,  but  they  may  not  do  vio- 
lence to  those  well-established  principles  of 
the  common  law  bullded  upon  the  wisdom  of 
the  ages,  the  custom  of  the  people,  and  the 
experience  of  centuries.  To  them,  In  times 
of  strife  and  struggle  with  passion  and 
power,  the  people  must,  as  they  have  ever 
done,  look  for  safety  and  security.  The 
same  objection  was  made  to  the  construction 
of  the  statute  In  Myers  v.  State,  supra.  To 
it  Gould,  J.,  wisely  said:  "The  objection  that 
this  construction  will  facilitate  evasions  of 
the  statute  is  not,  I  think,  very  well  founded, 
even  in  point  of  fact  The  danger  ot  collu- 
sion will  always  be  known  to  the  triers; 
and  the  probability  of  it,  in  any  supposable 
Instance,  will  be  open  to  discussion.  But, 
at  any  rate,  considerations  of  this  kind  ought 
never  to  influence  a  court  when,  as  in  the 
present  case,  a  construction,  dictated  by  them, 
would  manifestly  contravene  the  spirit  of 
the  law  as  well  as  the  universal  Immutable 
principles  of  justice." 

The  testimony  should  have  been  received, 
and,  under  proper  instructions,  submitted 
to  the  consideration  of  the  jury.  For  the 
error  in  that  respect,  the  defendant  is  entitled 
to  a  new  triaL 


(141  N.  C.  11) 

DAVIS  V.  KERR  et  al. 

(Supreme  Court  of  North   Carolina.    April  8, 
1906.) 

1.  Tbusts— Evidence. 

A  parol  trust  in  lands,  a  deed  to  which 
on  sale  thereof  under  mortgage  by  K.  to  B., 
president  of  a  bank,  to  secure  a  debt  of  $500 
to  the  bank,  was  made  to  B.,  may  be  found 
on  evidence  consisting,  not  only  of  the  testi- 
mony of  K.  that  prior  to  the  sale  it  was  agreed 
between  him  and  B.  that  he  should  attend  the 
sale,  bid  in  the  lands,  and  have  deed  made  to  B.. 
who  should  hold  title  for  K.  till  the  debt  and 
interest  was  paid,  when  he  would  convey  to 
K.,  but  also  oy  the  facts  that  K.  made  the 
purchase  at  the  sale,  B.  or  any  other  represen- 
tative of  the  bank  not  being  present,  and  had 
the  deed  made  to  B. ;  that  E.  remained  in  pos- 
sessiiHi  and  made  the  trade  for  a  sale  of  part 
of  the  land,  B.  making  the  deed  under  his  di- 
rection; and  that  K.  alone  paid  the  taxes  till 
the  bank  failed,  after  which  the  taxes  were  not 
only  paid  by  him,  but  by  the  receiver  to  whom 
B.  conveyed  the  property. 

2.  Tbial— Remaeks  of  Counsel. 

Counsel  has  no  greater  right,  in  comment- 
ing on  evidence  in  argument,  to  denounce  a 
witness  who  is  not  a  party,  than  he  has  where 
the  witness  is  a  party. 

[Bid.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  §  300.] 

Appeal  from  Superior  Court,  Bladen  Coun- 
ty; Moore,  Judge. 


Action  by  Junius  Davis,  receiver,  against 
J.  D.  Kerr  and  others.  From  an  adverse 
judgment,  plaintiff  appeals.    Affirmed. 

This  was  an  action  for  the  recovery  of  the 
possession  of  several  tracts  ef  land,  the  title 
to  which  plaintiff  alleged  to  be  in  him  as  re- 
ceiver of  the  Bank  of  New  Hanover.  De- 
fendant J.  D.  Kerr  admitted  that  the  lega\ 
title  was  in  plaintiff.  By  way  of  equitable 
counterclaim  he  averred  that  being  the  owner 
of  said  lands,  on  the  18th  day  of  January, 
1885,  he  conveyed  them  by  way  of  mortgage 
to  Isaac  Bates,  president  of  said  bank,  to  se- 
cure the  payment  of  a  note  of  $500.  That 
thereafter,  during  the  year  1890,  an  action 
was  brought  and  prosecuted  to  final  judgment 
for  the  purpose  of  foreclosing  said  mortgage, 
and  that  a  commissioner  was  duly  appointed 
to  sell  said  lands,  etc.  That,  prior  to  the  day 
appointed  for  the  sale,  he  entered  Into  a  parol 
agreement  with  said  Bates,  by  the  terms  of 
which  he,  said  Kerr,  was  to  attend  the  sale, 
bid  in  the  lands  and  have  deed  executed  to 
said  Bates,  who  would  hold  the  title  for  said 
Kerr  until  the  debt  and  interest  was  paid, 
when  he  would  convey  to  said  J.  D.  Kerr. 
That  pursuant  thereto  said  Kerr  did  bid  off 
the  lands  and  directed  the  commissioner  to 
execute  the  deed  therefor  to  said  Bates, 
which  was  done  on  April  11,  1890.  That  he 
remained  in  iK>ssessIon,  sold  off  a  portion  of 
the  lands  to  R.  W.  Gibson,  which  were  con- 
veyed by  said  Bates  by  his  (Kerr's)  direc- 
tion; made  other  payments  thereon,  leaving 
due  upon  a  settlement  had  with  said  Bates 
a  balance  of  $62.50.  The  lands  were  there- 
after conveyed  by  Bates  to  Bank  of  New 
Hanover  and  afterwards  vested  in  plaintiff, 
who  became  receiver  in  June,  1893.  The  fol- 
lowing issues  were  submitted  to  the  jury: 
"(1)  Did  I.  Bates  purchase  the  lands  sold 
by  C.  C.  Lyon,  commissioner,  in  trust  for  the 
defendant,  J.  D.  Kerr,  and  agree  to  convey 
said  lands  to  J.  D.  Kerr  on  the  payment  of 
$500  and  Interest?  (2)  Did  the  defendant 
J.  D.  Kerr  pay  the  said  $500,  except  the  sum 
of  $62.50?  (3)  Is  the  plaintiff  seised  in  fee 
of  the  lands  in  controversy?  (4)  Does  the 
defendant  J.  D.  Kerr  wrongfully  withhold 
said  lands  from  plaintiff?" 

Defendant  John  D.  Kerr  testified  in  his 
own  behalf,  as  follows:  "Prior  to  the  day 
of  the  sale  I  had  agreed  with  Bates  to  attend 
sale  and  buy  land  for  him,  he  to  hold  it  for 
me  until  I  should  repay  the  full  amount  of 
the  bid  with  Interest  on  It  from  the  day  of 
the  sale.  The  bid  was  $500.  I  made  the  on- 
ly bid.  I  directed  commissioner  to  report 
the  bid  in  the  name  of  Isaac  Bates,  at  the 
sum  of  $500.  The  sale  was  confirmed  and 
deed  made  accordingly.  Several  persons 
were  present  at  the  sale.  Bates  was  not 
present,  I  represented  him,  and  no  one  else 
did.  Deed  by  commissioner  to  Bates  was 
made  pursuant  to  this  agreement.  Some 
time  after  the  sale  Mr.  Gibson  applied  to  me 
to  buy  a  part  of  the  land.  I  reported  the  bid 
to  Bates.    Told  him  I  Vanted  him  to  sell  to 
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Olbson  for  me  for  $250,  and  take  tbe  money 
as  a  credit  on  this  debt  of  $500  and  interest 
He  agreed  to  do  so.  Thought  I  ought  to  hare 
gotten  more  for  It  This  was  one  of  the 
tracts  in  the  mortgage.  Bates  made  the  deed 
to  Gibson.  I  directed  him  to  do  so.  He  told 
me  that  Gibson  paid  him  the  $250  and  I  saw 
the  deed  immediately  after  its  execution. 
Gibson  was  present  during  part  of  the  con- 
versation; I  paid  Bates  at  one  time  $150. 
I  can't  give  the  date  of  these  other  payments 
further  than  in  last  talic  I  had  with  Bates 
Just  prior  to  the  failure  of  the  bank.  He 
stated  that  he  would  like  for  me  to  pay  up 
the  balance  of  the  debt,  that  he  wanted  to 
close  the  matter  up.  I  asked  him  how  much 
the  balance  of  the  debt  was.  He  went  back 
in  the  bank,  brought  out  a  memorandum  of 
some  sort,  and  said,  'Pay  the  debt  down  to 
$50/  I  gave  him  as  much  of  the  money  as  I 
could  spare.  He  told  me  that  there  was 
$62.50,  balance  due  after  I  gave  him  the 
money.  This  was  In  June  or  July,  1893,  just 
before  failure  of  the  bank.  I  have  been  in 
possession  of  the  land  all  the  time.  After 
the  sale  to  Bates,  and  before  the  bank  failed,  1 
was  In  possession,  paid  the  taxes  during  those 
years,  or  had  it  done.  I  paid  other  amounts 
besides  the  $150  and  the  amount  Gibson  paid, 
but  I  cannot  give  the  amounts  or  the  dates. 
Tho  amounts  were  small.  If  I  ever  had  re- 
ceipts I  lost  them.  Since  the  receiver  was 
appointed  he  has  paid  some  taxes  on  this 
land.  I  don't  remember  bow  much  he  has 
paid,  except  that  he  paid  two  or  three  or  pos- 
sibly four  years'  taxes.  I  have  paid  the  tax- 
es all  the  time.  The  land  was  worth  proba- 
bly $1,000.  It  was  reported  by  commission- 
er  that  $500  was  a  fair  valuation — ^he  was 
my  attorney  all  through  that  suit  I  did  not 
know  as  a  fact  that  the  Bank  of  New  Han- 
over claimed  this  land.  Saw  deed  to  Gibson. 
The  deed'  Is  made  by  the  Bank  of  New  Han- 
over, signed  by  Bates  as  president  and  others 
as  directors.  Deed  from  Bates  to  Bank  of 
New  Hanover  for  this  land  March  14,  1891. 
Saw  plaintiff  in  regard  to  the  land  in  his  of- 
fice in  Wilmington  and  told  him  that  I  owed 
balance  due  on  this  debt  and  had  been  in- 
formed that  Bates  made  a  conveyance  of  it 
to  him,  that  he  was  claiming  it  as  receiver, 
that  I  wanted  to  avoid  a  law  suit  if  possible 
and  would  like  for  him  to  carry  out  the 
agreement  which  I  had  with  Bates.  He  re- 
plied that  he  did  not  recognize  any  such 
agreement  and  would  decline  to  do  so.  I 
said  I  wanted  to  avoid  law  suit;  wanted  to 
pay  up  what  I  owed.  He  asked  me  what  I 
would  give  for  it  I  made  him  an  offer  for 
$250,  and  said  'If  you  feel  like  accepting  that, 
I  do- not  know  whether  it  amounts  to  more 
or  not  but  would  be  willing  to  pay  it  rather 
than  have  a  lawsuit'  He  said  that  he  had 
been  offered  $500.  I  asked  him  to  let  me 
know  what  he  would  take  for  it  Said  he 
would  take  $800  and  I  told  him  that  I  would 
have  to  hold  off,  did  not  have  the  cash  then. 
Substantially  the  matter  dropped  there.    I 


believe  that  I  wrote  bim  again.**  Lett» 
shown  witness  from  plaintiff,  receiver,  Mardi 
31,  1902,  in  which  it  was  said:  "When  we 
last  talked  about  it  you  offered  me  $800  for 
all  of  the  Bladen  lands  held  by  me  as  receiv- 
er, or  $500,  or  $550,  I  think,  for  the  640  acre 
tract  which  lies  partly  In  Ck>lley  Swamp.  I 
write  now  to  ask  if  I  understood  you  correct- 
ly and  if  it  holds  good  now,  and  if  so,  how 
soon  you  could  wind  it  up  and  pay  the  mon« 
ey.  Of  course  I  made  it  clear  to  you  that 
this  is  a  cash  transaction.  Please  let  me 
hear  from  you  at  once,  as  I  have  other  offers 
for  the  land.  I  must  have  an  answer  from 
you  this  week,  by  Friday,  if  possible."  Wit- 
ness answered  on  April  4th,  "I  will  be  down 
on  10th  April,  next  when  I  hope  to  arrange 
satisfactorily  our  business.  Hope  you  can 
be  in  the  city  that  day."  Witness  contin- 
ued, "I  do  not  thhik  I  agreed  to  pay  him 
$800,  that  was  not  my  understanding.  Some 
conversation  with  Mr.  Thomas  Davis,  told 
him  I  thought  the  land  was  not  worth  $800, 
but  would  rather  pay  that  amount  than  have 
a  law  suit,  that  I  could  not  raise  the  $800  as 
it  was  a  cash  transaction,  but  thought  I 
could  raise  the  money.  Did  not  try  to  get  it" 
R.  W.  Gibson  testified  for  defendant:  ^'I 
made  bargain  for  land  described  tn  deed  to 
me  with  defendant  Kerr  first  Agreed  on 
$250  as  the  price  several  days  before  I  got  the 
deed.  Kerr  and  I  then  went  to  the  bank  and 
saw  Bates.  Kerr  did  the  talking,  cannot  re- 
member what  he  said.  I  paid  the  money  for 
the  land  to  the  Bank  of  New  Hanover,  took 
a  deed  from  the  bank.  Kerr  and  I  agreed  to 
meet  in  Wilmington  to  get  Bates  to  make  the 
deed.  Kerr  told  me  that  bank  was  the  owner 
of  the  land."  Plaintiff  introduced  deposi- 
tion of  Isaac  Bates  and  other  testimony  tend- 
ing to  contradict  the  defendant's  version  of 
the  transaction.  At  the  close  of  the  evidence 
plaintiff  demurred  and  moved  for  Judgment 
Motion    denied.    Plaintiff   excepted. 

Plaintiff,  among  other  prayers,  requested 
the  court  to  charge  the  Jury :  '••The  declara- 
tion of  Kerr,  the  defendant  as  to  agreement 
between  Bates  and  himself  that  Bates 
would  reconvey  to  him  upon  payment  of  $500, 
are  not  of  themselves  sufficient  to  change  the 
deed  from  G.  G.  Lyon,  commissioner,  to 
Isaac  Bates,  from  an  absolute  to  a  condition- 
al one,  or  to  engraft  a  trust  on  it  in  favor 
of  Kerr."  The  court  refused  the  instruc- 
tion. Defendant  excepted.  The  Jury  having 
answered  the  issues  in  favor  of  the  defend- 
ant. Judgment  was  rendered  accordingly,  to 
all  of  which  plaintiff  excepted.  The  plain- 
tiff further  excepted  to  the  form  of  the  Judg- 
ment for  that  it  provided  for  the  sale  of  the 
lands  by  a  commissioner  and  the  application 
of  the  proceeds  of  the  sale  to  the  payment 
of  tbe  debt,  and  further  that  the  costs  of  the 
action  were  taxed  against  the  plaintiff.  It 
having  neither  been  alleged  nor  proven  that 
the  defendant  J.  D.  Kerr,  was  able,  willing, 
nor  ready  to  pay  the  debt  found  by  the  Jury 
to  be  due. 
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McLeftn,  McLean  &  McCormlck,  for  ap- 
pellant E.  W.  Kerr,  Homer  Lyon,  O.  0.* 
Lyon,  and  Shepherd  &  Sh^herd,  for  appel- 
leea. 


CONNOR,  J.  (after  stating  the  case). 
We  have  not  noted  plaintiff's  several  ex- 
ceptions to  his  honor's  ruling  in  regard  to 
the  admissibility  of  evidence,  because  the 
qnestions  raised  by  them  are  presented  upon 
the  demurrer  to  the  entire  evidence  and  mo- 
tion for  Judgment  of  nonsuit  The  question 
pressed  and  argued  in  this  court  upon  the 
demurrer,  is  whether  the  entire  evidence, 
if  true,  was  of  that  character  required  to 
engraft  a  trust  upon  the  legal  title  to  land. 
The  plaintiff  contends  that  proof  of  declara- 
tions of  the  holder  of  the  title,  made  ante- 
cedent to,  or  at  the  time  of,  the  delivery 
of  the  deed,  is  InsufDcient  to  establish  a 
parol  trust,  unless  evidenced  by  facts  and 
circumstances  de  hors  the  deed;  that,  in 
this  record  the  only  evidence  of  the  alleged 
trust  is  the  unsupported  testimony  of  defend- 
ant Kerr  that  Bates  promised  to  take  the 
title  and  hold  for  his  benefit,  conveying  to 
him  when  he  paid  the  amount  of  the  bid 
with  Interest;  that  this  testimony  is  denied 
by  Bates ;  that,  in  this  condition  of  the  case 
the  question  is  not  one  of  intensity,  which 
It  is  conceded  would  be  for  the  Jury,  but 
of  character  which  muist  be  decided  by  the  court 
as  matter  of  law.  It  must  be  conceded  that 
erpressions  have  been  used  by  this  court 
which,  but  for  later  decisions  would  seem 
to  sustain  the  proposition  of  the  plaintiff. 
In  Cobb  ▼.  Edwards,  117  N.  C.  247,  28  S.  E. 
243,  it  is  said :  'rrhe  court  may  declare  that 
there  is  not  evidence  of  the  kind  required  by 
law  to  entitle  the  plaintiff  to  the  relief 
sought."  It  is  difficult  to  conceive  of  a 
case  in  which  there  would  be  an  absence  of 
some  act,  or  conduct  of  the  parties  connected 
with  the  language  used,  throwing  light  upon 
and  either  sustaining  or  contradicting  the 
allegation  of  the  declaration  of  a  parol  trust. 
The  question  has  recently  undergone  so 
thorough  an  investigation,  involving  a  review 
of  our  own  and  cases  from  other  courts,  that 
we  do  not  deem  it  nectesary  to  review  our 
conclusions  or  the  reasons  upon  which  they 
are  based  in  the  opinions  of  Mr.  Justice 
Walker  in  Avery  v.  Stewart,  136  N.  a 
426,  48  S.  E.  775,  68  L.  R.  A,  776  and  in 
Sykes  v.  Boone,  132  N.  0.  199,  43  S.  B.  645, 
95  Am.  St  Rep.  619.  Quoting  the  language 
of  Mr.  Blspham,  he  says:  "When  a  party 
acquires  property  by  conveyance,  or  devise, 
secured  to  himself  under  assurances  that 
he  will  transfer  the  property  to,  or  hold  and 
appropriate  It  for,  the  use  and  benefit  of 
another,  a  trust  for  the  benefit  of  such  other 
person  Is  charged  upon  the  property,  not  by 
reason  merely  of  the  oral  promise,  but  be- 
cause of  the  fact  that,  by  means  of  such 
promise  he  had  induced  the  transfer  of  the 
property  to 'himself."  Blspham,  Eq.  S  218. 
The  principle  is  illustrated  and  enforced  in  a 


large  number  of  cases  in  our  Reports,  many 
of  which  are  cited  and  commented  upon  in 
the  opinions  in  the  cases  named.  It  must  be 
conceded  that  language  is  sometimes  used 
by  the  court  when  discussing  the  cases,  both 
questions  of  law  and  fact,  which  are  difficult 
to  reconcile,  in  r^ard  to  the  kind  and  in- 
tensity of  proof  required.  In  regard  to  the 
first  question.  It  is  not  necessary  to  discuss 
the  law  in  this  appeal,  because  following  the 
principles  laid  down  in  Avery  v.  Stewart, 
supra,  we  are  of  the  opinion  that  there  is 
found  in  the  testimony  in  this  record  evidoice 
of  such  facts  and  circumstances  as  were  suf- 
ficient to  take  the  case  to  the  Jury.  The  re- 
lation of  the  parties,  that  of  mortgagor  and 
mortgagee,  the  purchase  by  defendant  Kerr 
at  the  sale.  Bates  not  being  present  and  Kerr 
making  the  only  bid,  the  fact  that  Kerr 
remained  in  possession,  that  when  Mr.  Gib- 
son wished  to  buy  a  portion  of  the  land 
Kerr  made  the  trade,  fixed  the  price,  and  that. 
Bates  made  the  deed  under  Kerr's  directions, 
etc,  much  of  which  is  uncontradicted  and 
some  of  which  is  supported  by  Mr.  Gibson. 
These  facts  are  consistent  with  the  existence 
of  some  arrangement  between  Bates  and 
Kerr.  It  would,  without  some  such  explan- 
ation, have  been  a  remarkable  and  in- 
excusable breach  of  duty  on  the  part  of 
Bates,  representing  the  bank,  to  have  per- 
mitted the  land  to  be  sold  in  his  absence  and 
without  any  representative,  to  see  that  it 
brought  the  amount  of  the  debt,  or,  at  least, 
a  fair  price.  It  is  equally  difficult  to  under- 
stand why  he  permitted  the  defendant  to 
remain  in  possession  from  April,  1890,  until 
the  failure  of  the  bank  June,  1893,  unless 
some  agreement  existed  between  Kerr  and 
himself.  Again,  except  upon  the  same  the- 
ory, how  is  Kerr's  interest  in  and  conduct  in 
regard  to  thQ  sale  to  Gibson  explained? 
Defendant,  it  seems,  without  question,  alone 
paid  the  taxes  until  the  plaintiff  came  in 
as  receiver  and  continued  to  do  so,  although 
the  receiver  also  paid  them.  It  Is  true  that 
there  is  evidence,  much  of  which  is  uncon- 
tradicted, of  language  and  conduct  on  the 
part  of  defendant  inconsistent  with  the  al- 
legation that  he  had  paid  for  the  land. 
The  only  purpose  for  which  we  are  at  liberty 
to  discuss  the  testimony  is  to  ascertain 
whether,  admitting  the  proposition  of  plain- 
tiff in  regard  to  the  kind  of  evidence  re- 
quired, such  is  found.  Having  passed  that 
point  and  seen  that  the  defendant  was  en- 
titled to  go  to  the  Jury,  we  may  not  trespass 
upon  their  domain.  What  weight  the  Jury 
will  give  to  the  evidence,  how  It  will  be  af- 
fected In  their  opinion  by  the  testimony  in- 
troduced by  plaintiff  and  by  defendants' 
conduct,  are  questions  solely  for  them. 
This  court  has  held  In  Lehew  v.  Hewitt, 
130  N.  C.  23,  40  S.  B.  769,  that  in  those' 
cases  where  the  evidence  is  required  to  be 
clear,  cogent  and  convincing,  the  court  may 
not  decide  whether  It  is  so,  but  must  submit 
the  evidence  to  the  Jury.    In  that  respect 
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we  refer  to  the  opinion  In  Avery  ▼.  Stewart, 
snpra,  as  containing  our  views.  We  are 
therefore  of  the  opinion  that  his  honor  cor- 
rectly submitted  the  evidence  to  the  Jury 
and»  in  the  absence  of  any  exceptions,  we 
assume  that  he  explained  to  them  the  law 
and  the  rules  by  which  they  were  to  be 
guided  in  arriving  at  a  verdict  The  ques- 
tion of  payment  was  one  of  fact»  and  we 
find  no  exception  to  his  honor's  ruling  in 
that  regard.  The  original  debt  was  due  to 
the  bank.  Bates  was,  In  the  entire  transac- 
tion, acting  for  the  corporation. 

Plaintiff  excepts  to  the  language  of  de- 
fendants' counsel  in  regard  to  the  plaintiff's 
witness  Bates  and  his  honor's  course  in 
that  respect  Certainly  the  language  is  not 
to  be  commended  in  a  Judicial  investigation. 
It  was  not  calculated  to  aid  the  Jury  or 
enlighten  the  court  Denunciation  is  not 
argument,  either  in  the  court  house  or  else- 
where. There  may  be  a  wide  divergence  of 
opinion  as  to  the  proposition  that  ''This  is 
a  sentimental  age"  and  whether  we  use  *'mlld 
expressions"  instead  of  "plain  strong  lan- 
guage." Certainly  the  counsel  could  not 
have  supposed  that  he  was  under  the  ban 
of  sentimentallsm,  in  describing  his  estimate 
of  the  witness.  It  is  exceedingly  difficult, 
as  this  court  has  often  said,  to  draw  the  line 
between  proper  comment  and  abuse  of  the 
privilege  conferred  upon  counsel.  This  priv- 
ilege is  conferred  upon  counsel  as  a  sacred 
trust,  to  be  used  only  in  defense  of  truth 
and  right  It  does  not  pertain  to  his  person- 
al, but  to  his  official  relation  as  an  officer 
of  the  court  Any  use  of  it  for  other  than 
the  high  purpose  for  which  it  is  conferred 
is  an  abuse.  As  we  have  said  in  Horner's 
Case,  139  (N.  0.  607,  52  S.  E.  138,  adopting 
the  language  of  a  Judge  of  this  court,  "It  is 
difficult  to  lay  down  the  line,  further  than 
to  say  that  it  must  ordinarily,  be  left  to  the 
discretion  of  the  Judge  who  tries  the  cause," 
etc.  While  we  do  not  sustain  the  plaintilTs 
exception,  because  we  are  not  persuaded  that 
any  substantial  Injustice  was  done,  we  do 
not  concur  in  the  suggestion  made  in  de- 
fendants' brief,  "that  a  witness  does  not 
come  under  the  same  rule  that  applies  to 
plaintiff  or  defendant"  If  there  be  any  dif- 
ference, which  is  not  conceded,  a  witness 
should  be  more  carefully  guarded  by  the 
court  from  assaults  of  counsel.  The  parties 
come  voluntarily,  while  a  witness  is  brought 
in  by  the  process  of  the  court  Both  are  en- 
titled, as  are  the  court  and  Jury,  to  have  the 
testimony  discussed.  It  is  the  office  of 
counsel  to  comment  upon,  analyze,  and  dis- 
cuss their  testimony,  and  in  a  proper,  respect- 
ful manner  call  attention  to  tbeir  demeanor, 
relation  to  the  parties  and  the  cause.  In  dis- 
charging this  duty  it  is  due  the  court  the 
Jury,  the  witness,  and  to  counsel  himself,  but 
above  all  to  the  cause  of  truth  and  Justice, 
whose  minister  he  is,  to  speak  temperately 
and  with  a  due  regard  to  the  sacred  trust 


reposed  in«  and  the  responsibility  imposed  up- 
on, him. 

Upon  an  examination  of  the  entire  record, 
we  find  no  reversible  error  of  the  law.  In 
view  of  the  pleadings  and  testimony  we 
think  that  the  cost  should  be  equally  divided. 
It  is  so  ordered. 

Affirmed. 

WALKER,  J.,  did  not  Bit  on  the  hearing  of 
this  appeal. 


(141  N.  C.  791) 

STATE  V.  THOMAS. 

(Supreme  Court  of  North  Carolina.    April  S, 
1906.) 

1.  MUNICIPAI.       COBPOBATIONS— MaTOB       PBO 

Tkm.— Appointments-Collateral  Attack. 
The  regularity  of  the  appointment  of  a 
mayor  pro  tern,  under  Revisal  1005,  S  2933, 
providing  that.  In  the  event  of  the  absence  or 
sickness  of  a  mayor,  the  board  of  commissionen 
may  appoint  one  of  their  number  pro  tempore 
to  exercise  his  duties^  cannot  be  questioned 
collaterally  in  a  crinunal  proceeding  wherein 
defendant  claims  that  the  warrant  under  which 
he  was  arrested  was  void  for  lack  of  authority 
in  the  mayor  pro  tern,  to  issue  the  same. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  §  810.] 

2.  Same— Po WEBS— Duties— Statutobt    Coh- 

STBUCTION. 

Revisal  1906.  S  2933,  provides  that  the 
mayor  shall  preside  at  the  meeting  of  the  com- 
missioners and  that  in  his  absence  or  sickness, 
the  board  of  commissioners  may  appoint  one 
of  their  number  pro  tempore  to  exercise  his 
duties.  Section  2934  prescribes  among  his  du- 
ties that  of  being  a  conservator  of  the  peace,  and 
that  he  shall  have  within  the  city  limits  the  juris- 
diction of 'a  justice  of  the  peace  in  all  criminal 
matters.  Section  2935  makes  it  his  duty  to 
exercise  the  ordinances,  laws,  and  rules  of  the 
government  and  regulations  of  his  town  or  city ; 
and  sections  3156-3162  include  ''mayors  or 
other  chief  officers  of  incorporated  towns'*  in 
naming  those  by  whom  warrants  in  criminal 
actions  may  be  issued.  HeM,  that  a  mayor 
pro  tem.,  appointed  by  the  board  of  county  com- 
missioners, IS  not  limited  in  his  powers  to  pre- 
siding at  the  meeting  of  the  board,  but  is 
authorized  to  exercise  the  duties  of  the  mayor 
during  the  latter's  absence  as  fully  as  he  could 
do  if  present 

3.  Cbiminal  Law— Wabbants— Poweb  to  Is- 
sue—Mayob  Pbo  Tem. 

Under  such  statutes  a  mayor  pro  tempore 
is  authorized  to  issue  warrants  in  criminal  ac- 
tions. 
Walker,  J.,  dissenting. 

Appeal  from  Superior  Court,  Union  Coun- 
ty; Moore,  Judge. 

Henry  Thomas  was  acquitted  of  a  charge 
of  resisting  an  officer  in  the  discharge  of  his 
official  duty,  and  the  state  appeals.  Revers- 
ed. 

The  Attorney  General,  for  the  State.  A. 
M.  Stack,  for  defendant 

CLARK,  C.  J.  The  defendant  was  ar- 
rested upon  a  warrant  for  violatior  of  a 
town  ordinance  In  being  "drunk  and  disor- 
derly and  using  profane  language  upo:  the 
streets."  He  is  indicted  for  resisting  the 
officer  in  the  discharge  of  that  duty.    Hl.<3e- 
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f  ense  to  that  the  warrant  was  Toid  because 
signed  by  "Davis  Armfield,  Mayor  pro  tern.** 
The  special  verdict  finds  that  Dayis  Armfleld, 
an  alderman  of  the  town  of  Monroe,  bad 
been  duly  chosen  mayor  pro  tem.  by  the 
board  of  aldermen  on  16th  March,  1905,  and 
was  still  exercising  the  duties  of  that  office 
on  19th  November,  1905,  when  he  issued  this 
warrant 

Bevisal  1905,  S  2933,  provides:  "The  may- 
or sliall  preside  at  the  meetings  of  the  com- 
missioners, but  shall  have  no  vote  except  in 
cases  of  a  tie;  and  in  the  event  of  his  absence 
or  sickness,  the  board  of  commissioners  may 
appoint  one  of  their  number  pro  tempore  to 
exercise  his  duties."  The  defendant  con- 
tends that  the  election  only  authorized  the 
mayor  pro  tem.  to  preside  at  the  meeting.  If 
so;  the  words  used  would  have  been  "ap- 
point one  of  their  number  pro  tempore  to 
preside  at  such  meeting."  But  the  Legisla- 
ture prescribed  that  the  purpose  of  the  ap- 
pointment of  a  pro  tempore  occupant  of  the 
office  of  mayor  should  be  "to  exercise  his 
duties."  The  only  question  then  is  what  are 
•the  duties"  of  the  mayor?  The  very  next 
section  (2934)  prescribes  among  his  duties 
that  of  being  a  conservator  of  the  peace  and 
that  he  shall  have  within  the  city  limits  "the 
Jurisdiction  of  a  justice  of  the  peace  in  all 
criminal  matters,"  and  the  next  section  (2935) 
makes  it  his  duty  to  execute  the  ordinances, 
laws,  and  rules  of  the  government  and  regu- 
lations of  his  town  or  city,  and  sections 
3156-3162,  in  naming  those  by  whom  war- 
rants in  criminal  actions  may  be  issued,  in- 
clude "mayors  or  other  chief  officers  of  in- 
corporated towns."  "The  duties  of  a  may- 
or are  to  cause  the  laws  of  the  city  to  be  en- 
forced and  to  superintend  inferior  officers." 
2  Bouvier,  Law  Diet  "Mayor."  A  pro  tem. 
officer  is  a  substitute  who  shall  discharge 
the  functions  of  the  office  during  the  absence 
of  the  officer. 

The  mayor  pro  tem.  here  was  chosen  in 
March,  and  was  still  In  office  in  November. 
It  does  not  appear  why  the  mayor  was  so 
long  disabled.  The  election  of  the  mayor 
pro  tem.  must  be  taken  as  regular.  This  is 
not  questioned  in  this  case  and  could  not  be 
questioned  collaterally  In  this  mode.  The 
only  point  is,  taking  the  election  of  mayor 
pro  tem.  as  properly  made,  does  the  power 
conferred  by  the  statute  "to  exercise  the 
duties"  of  mayor  Include  that  of  issuing  war- 
rants when  the  mayor  could  have  done  so? 
There  is  nothing  to  indicate  that  he  is  not 
like  all  other  pro  tem.  officers  vested  with 
all  the  daties  of  the  principal  whose  place 
he  temporarily  occupies.  In  this  very  case, 
it  would  be  singular  if  from  16th  March  to 
19th  November,  more  than  eight  months, 
all  the  duties  of  mayor  of  the  town  should 
go  undischarged,  save  the  least  Important 
one,  probably,  that  of  presiding  at  the  meet- 
ings of  the  board  of  aldermen  or  town  com- 
missioners. The  language  used  by  the 
Legislature  was  intended,  we  think,  to  pro- 


vide that  in  case  of  the  absence  of  the  may- 
or, from  sickness  or  other  cause,  the-  board 
of  town  commissioners  should  appoint  one 
of  their  number  "to  exercise  the  duties"  of 
such  mayor  till  his  return,  as  fully  as  he 
could  do  if  present,  in  order  that  the  public 
might  suffer  no  inconvenience  or  detriment 
by  reason  of  his  absence. 

The  word  "mayor"  first  occurs  in  English 
history  in  1189  when  Richard  I  substituted 
a  mayor  for  the  two  baliffs  of  London.  The  Bo- 
mans  styled  such  officer  "prefectus  urbi,"  and 
originally  the  Bngllsh  title  for  such  officer 
was  either  "baliff"  or  portreeve,  just  as  the 
sheriff  (who  had,  however,  far  greater  func- 
tions than  our  officer  of  that  title)  was 
"shirereeve";  1.  e.,  sheriff.  In  5  Words  & 
Phrases,  4450,  it  is  said  that  the  word  "may- 
or" comes  from  the  old  English  word  "mai- 
er,"  which  means  "power,"  "authority,"  and 
not  from  the  Latin  "major,"  greater.  He 
represents  the  power  and  authority  of  the 
town,  and  the  duty  of  presiding  at  meetings 
of  the  town  commissioners  is  only  one  of  the 
duties  he  exercises.  While  the  power  and 
duties  of  mayor  may  vary  according  to  the 
charter  of  the  town  or  the  laws  of  the  state, 
it  is  probat>ly  without  any  exception  his 
duty  to  execute  the  laws  and  local  regula- 
tions of  his  city  and  to  supervise  the  dis- 
charge of  their  duties  by  the  subordinate 
officers  of  the  city  government  Such  an 
office  could  not  be  left  vacant,  without  pub- 
lic inconvenience,  during  the  Illness  or  ab- 
sence of  the  incumbent,  and  hence  our  stat- 
ute provides  a  mode  of  selecting  a  substitute, 
a  pro  tem.  mayor,  who  shall  "exercise  his 
duties" ;  meaning  all  his  duties  (for  there  is 
no  restriction),  and  as  fully  as  he  could  have 
done.  Ingersoll,  Pub.  Corp.  221,  says  that 
when  the  mayor  is  absent  "his  office  may 
be  supplied  by  a  pro  tem.  election  from 
among  the  members  of  the  board,  and  the 
person  thus  chosen  mayor  pro  tem.  has  the 
I)owers  and  may  perform  the  functions  of 
the  mayor,  for  the  time  being."  Where  a 
statute  required  for  the  validity  of  an  ordi- 
nance "approval  by  the  mayor"  it  was  held 
that  "approval  by  the  mayor  pro  tem."  was 
sufficient  Saleno  v.  Neosho,  127  Mo.  636, 
30  S.  W.  190,  27  L.  R.  A.  769,  48  Am.  St 
Bep.  (S5S,  The  same  was  held.  If  the  mayor 
by  reason  of  his  a'bsence  was  unable  to  per- 
form his  duties.  Detroit  v.  Moran,  46  Mich. 
213,  9  N.  W.  252.  In  Bank  v.  Dubuque,  19 
Iowa,  467,  it  was  held  that  where  the  law 
authorized  the  appointment  of  a  mayor  pro 
tem.,  a  deed  executed  by  such  officer,  if  other- 
wise regularly  executed,  is  sufficient,  as  If 
executed  by  the  mayor. 

An  officer  pro  tem.  is  one  who  pro  tempore 
— ^for  the  time  being — ^is  such  officer,  fully, 
completely,  and  he  is,  as  Bevisal  1905,  S  2933, 
provides,  authorized  "to  execute  the  duties" 
of  such  office.  This  is  true  of  a  speaker 
pro  tem.  of  a  legislative  body  (the  most 
usual  instance),  who,  as  we  know,  can  swear 
in  members,  issue  subpoenas,  or  discharge 
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any  other  function  of  the  speaker,  ''unless 
otherwise  provided  by  law  or  the  rules  of 
the  body."  Cushlng,  Leg.  Assem.  313.  And 
BO  of  any  other  officer  appointed  pro  tern. 
Upon  the  special  verdict  the  Jury  should 
have  been  Instructed  to  return  a  verdict  of 
guilty. 
Reversed. 

WALKER,  J.  (dissenting).  It  cannot  be 
questioned  that  there  should  be  some  way 
of  filling  a  temporary  vacancy  in  the  office 
of  mayor,  as  the  prompt  and  efficient  ad- 
ministration of  the  criminal  law  would  there- 
by be  promoted.  But  while  I  recognize  the 
necessity  for  such  a  provision  of  law,  and 
regret  my  inability  to  agree  with  the  court 
that  it  now  exists,  the  language  of  Revisal 
1905,  S  2d33,  quoted  in  the  court's  opinion, 
is  to  my  mind  so  free  from  ambiguity  and 
points  so  clearly  to  the  absence  from  sick- 
ness or  other  cause  of  the  mayor,  as  pre- 
siding officer,  and  to  his  ministerial  duties 
pertaining  to  that  office,  that  my  assent  to 
the  conclusion  of  the  court  must  be  withheld. 
It  is  impossible  for  me  to  read  that  section 
and  not  see  that  the  Legislature  is  referring 
to  the  mayor  as  the  presiding  officer  at  the 
meeting  of  the  commissioners,  and  that  the 
power  given  in  that  section  to  appoint  one  of 
their  number  to  perform  pro  tempore  his 
duties  has  reference  solely  to  the  duties 
therein  mentioned  and  imposed  on  him  as 
presiding  officer  and  not  to  his  Judicial  du- 
ties. This  section  relates  to  the  legislative 
proceedings  of  the  commissioners  and  has 
no  apparent  connection  with  the  following 
section  which  relates  to  the  mayor's  Judicial 
functions.  Why  require  the  commissioners 
to  select  one  of  their  number  to  act  pro 
tempore  with  Judicial  functions,  when  by 
section  2831  they  are  given  the  power  to  fill 
a  vacancy  in  the  office  without  this  restric- 
tion? As  the  mayor  has  the  Jurisdiction  of 
a  Justice  of  the  peace  in  all  criminal  matters 
arising  under  the  laws  of  the  state  or  the 
ordinances  of  the  city,  it  was  thought  that, 
when  he  is  absent  or  under  a  temporary 
disability,  a  Justice  could  perform  his  Judi- 
cial duties  for  him  (Revisal  1905,  ft  2934), 
and  this,  it  seems,  has  been  the  practice  in 
such  cases.  If  this  be  not  so,  and  there  is 
a  casus  omissus,  the  Legislature,  and  not 
this  court,  must  provide  for  it  We  must 
administer  the  lavr  as  we  find  it  and  cannot 
supply  the  omission  by  interpretation.  The 
language  of  section  2938  of  the  Revisal  of 
1905  is  susceptible  of  but  one  constructioB 
which  excludes  the  idea  of  a  mayor  pro  tem- 
pore exercising  any  Judicial  function.  He  is 
not  even  a  Judicial  officer  de  facto,  as  there 
must  be  some  semblance  of  Judicial  authori- 
ty before  a  person  assuming  to  act  as  a 
judicial  officer  can  be  so  regarded.  The 
commissioners  had  no  right  to  appoint  one 
of  their  number  as  mayor  and  thereby  clothe 
him  with  Judicial  powers  than  they  had  to 
appoint  a  Jud^e.    Their  act  in  that  respect 


was  utterly  void  and  without  any  legal  ef- 
ficacy whatever. 

Entertaining  the  view  that  the  p^son 
alleged  to  have  been  resisted  was  not,  for 
the  reason  stated,  a  lawful  officer,  and  that 
the  defendant  cannot  therefore  be  cmiVict- 
ed  of  the  offense  charged  against  him,  I 
must  dissent  from  the  opinion  and  judgment 
of  the  court 
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SMITH  el  al.  r.  BOARD  OF  TRUSTEES  OP 
ROBERSONYILLE  GRADED  SCHOOL. 

(Supreme  Court  of  North  Carolina.   April  17, 
1906.) 

1.  Schools  and  School  Distbiots— Cbeation 
OF  DiSTBiCT— Election. 

An  election  held  pursuant  to  chapter  204.  p. 
681,  Priv.  Acts  1905,  which  creates  a  graded 
school  district  which  includes  portions  only  of 
two  white  and  of  two  colored  districts  as  estab- 
lished by  the  Qounty  board  of  education,  and 
which  includes  portions  of  the  territory  of  two 
voting  precincts,  is  not  invalid  because  no  new 
registration  was  ordered  for  the  entire  elector- 
ate of  the  new  district,  .where  the  act  directs 
that  the  election  be  held  under  the  laws  govern- 
ing elections  for  cities  and  towns  (chapter  514, 
p.  692,  Laws  1899,  and  chapter  750,  p.  972,  Laws 

2.  Samb— Taxation— Bono  Ibsxtb. 

Chapter  204,  p.  681,  Priv.  Acts  1906,  creat- 
ing a  graded  school  district  and  authorising  its 
trustees  to  levy  a  tax  and  issue  bonds,  when  the 
act  is  approved  by  a  majority  of  the  qualified 
voters,  is  a  valid  exercise  of  legislative  author- 
ity. 
8.  Sams— Powers  of  Distbiot. 

The  Legislature  can  create  a  specific  school 
district  within  the  precincts  of  a  county,  incor- 
porate its  controlling  authorities,  confer  upon 
them  certain  governmental  powers,  and,  when 
accepted  and  sanctioned  by  a  vote  of  the  quali- 
fied electors  within  the  prescrilied  territory,  as 
required  by  Const  art.  7,  $  7,  may  delegate  to 
such  authorities  power  to  levy  a  tax  and  issue 
bonds  in  furtherance  of  the  corporate  purpose. 
4.  Same. 

School  districts  are  public  quasi  corpora- 
tions included  in  the  term  '*municipal  corpora- 
tions," as  used  in  Const,  art.  7,  $  7,  of  our  Con- 
stitution, and  so  come  within  tiie  express  pro- 
visions of  section  7.  that  "no  county,  dty,  town 
or  other  municipal  corporation  shall  contract 
any  debt,  pledge  its  faith,  or  loan  its  credit," 
etc.,  "nor  shall  any  tax  be  levied  unless  by  a 
vote  of  the  qualified  voters."  And  the  principle 
of  uniformity  IS  established  and  required  by  sec- 
tion 9  of  this  article. 
6.  Same— Disposition  or  School  Fund. 

Section  12,  c  204,  p.  5S4t,  Priv.  Acts  1905. 
which  provides  that  the  trustee  shall  dispose  of 
the  school  fund  to  be  realized  under  the  act  as 
to  them  may  seem  just,  does  not  confer  an  ar- 
bitrary discretion,  but  the  same  must  be  used 
as  directed  and  required  by  the  Constitution 
and  in  the  light  of  the  decision  of  Lowery  v. 
School  Trustees,  62  S.  E.  267, 140  N.  C.  33. 


Appeal  from  Superior  Court,  Martin  Coun- 
ty; Cooke,  Judge. 

Action  by  A.  E.  Smith  and  another  against 
the 'board  of  trustees  of  Robersonville  graded 
school.  From  a  Judgment  in  favor  of  plain- 
tiffs, defendants  appeal.    Reversed. 

Civil  action  to  restrain  the  authorities  of 
a  public  school  district,  known  as  "Roberson- 
ville Graded  School  District^"  from  issuing 
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bonds  and  levying  a  tax  under  and  by  vlrtne 
of  an  act  of  the  General  Assembly  (Priv.  Acta 
1906,  p.  681,  c  204)  and  an  election  held  pur- 
suant to  said  act  By  consent  duly  entered, 
a  jury  trial  was  waived  and  the  cause  was 
tried  and  determined  by  the  Judge  presiding. 
The  act  creates  a  graded  school  district  of 
defined  boundaries  so  as  to  Include  tbo  town 
of  Robersonville  and  certain  adjacent  terri* 
tory,  establishes  a  board  of  trustees  to  hold 
office  for  a  definite  period,  fills  same  by  ap- 
pointment for  the  first  term,  and  provides 
that  the  successors  of  these  officers  shall  be 
elected  by  a  vote  of  the  qualified  voters  with- 
in the  district  as  their  respective  terms  ex- 
pire, etc,  and  confers  power  on  said  board 
as  follows: 

"Sec.  3.  That  the  board  of  trustees  hereby 
created  and  their  successors  In  office,  shall 
be  a  body  politic  and  corporate  by  the  name 
and  style  of  the  Boa^d  of  Trustees  of  the 
Robersonville  Graded  School,  and  by  that 
name  shall  be  capable  of  receiving  gifts  and 
grants,  purchasing  and  holding  personal  and 
real  estate^  selling  and  mortgaging  and  hold- 
ing personal  and  real  estate,  selling  and  mort- 
gaging and  transferring  the  same  for  school 
purposes,  and  of  prosecuting  and  defending 
suits  for  or  against  the  corporation  hereby 
created.  Ck>nveyance8  to  said  trustees  shall 
be  to  them  and  their  successors  in  office. 

''Sec.  4.  That  said  board  of  trustees  shall 
have  entire  and  exclusive  control  of  the  grad- 
ed schools  and  all  public  school  property 
in  said  Robersonville  school  district,  and  shall 
prescribe  rules  and  regulations  for  their  own 
government  not  inconsistent  with  the  provi- 
sions of  this  act;  shall  employ  and  fix  com- 
pensation of  officers  and  teachers  annually, 
subject  to  removal  by  said  board;  shall  make 
an  accurate  census  of  the  school  population 
of  the  district  as  required  by  the  general  law 
of  the  state,  and  do  all  other  lawful  acts 
proper  to  the  management  of  said  school,  pro- 
vided that  all  children  resident  in  said  dis- 
trict between  the  ages  of  six  and  twenty-one 
years  shall  be  admitted  into  said  ischool  free 
of  tuition  charges,  and  those  desiring  to  be 
admitted  as  pay  students  may  be  admitted 
upon  such  terms  as  the  board  may  direct 
•    •    * » 

"Sec.  6.  That  for  the  purposes  of  this  act, 
the  board  of  trustees  of  said  district  shall, 
and  they  are  hereby  authorized  and  em- 
powered, beginning  with  the  fiscal  year,  June 
1,  1905,  and  annually  thereafter,  to  levy  and 
cause  to  be  collected  a  particular  tax  on  all 
taxable  property  and  polls  in  said  district, 
provided  said  particular  tax  shall  not  exceed 
thirty-three  and  one  third  cents  on  the  one 
hundred  dollars  valuation  of  all  taxable  prop- 
erty in  said  district  and  one  dollar  on  each 
taxable  poll  in  said  district,  provided  that  the 
valuation  of  all  property  in  said  district  shall 
be  the  same  as  that  at  which  it  is  assessed 
for  county  and  state  purposes,  provided  that 
the  taxes  levied  under  this  act  shall  be  due, 
payable  and  collectible  in  liiie  time  and  man- 


ner as  are  the  taxes  for  county  and  Stats 
purposes." 

Section  7  confers  power  to  appoint  a  tax 
collector,  etc. 

"Sec.  &  That  the  board  of  trustees  herein 
provided  shall  be  and  are  hereby  authorized 
and  empowered  to  issue  bonds  of  said  graded 
school  to  an  amount  not  exceeding  three  thou- 
sand dollars  of  su(di  denomination  and  of 
such  proportion  as  said  board  of  trustees 
shall  deem  advisable,  bearing  interest  from 
date  thereof  at  a  rate  not  exceeding  six  per 
cent  per  annum,  with  interest  coupons  at- 
tached, payable  annually,  such  bonds  to  be  of 
such  form  and  tenor,  and  transferable  in 
such  way,  and  the  principal  thereof  payable 
or  redeemable  at  such  time  or  times  not  ex- 
ceeding twenty  years  from  date  thereof,  as 
said  board  of  trustees  may  determine,  pro- 
vided that  the  said  board  of  trustees  shall 
issue  bonds  at  such  time  or  times  and  in  such 
amounts  as  may  be  required  to  meet  the  ex- 
penditures hereinafter  provided  for  in  seo 
tion  9  of  this  act'* 

The  act  further  provides  that  the  taxes 
collected  pursuant  to  the  act  shall  be  applied 
to  payment  of  said  bonds  and  interest  there- 
on and  the  necessary  expenses  of  the  schools 
within  the  district  and  that  proper  schools 
Aiall  be  established,  etc.  The  act  then  di- 
rects that  an  election  be  held  by  the  quali- 
fied voters  of  the  district  under  the  law  gov- 
erning the  election  in  cities  and  towns,  and, 
If  a  majority  of  such  qualified  voters  shall 
vote  for  schools,  then  the  provisions  of  the 
act  shall  be  in  full  force  and  effect  In  ad- 
dition to  the  terms  and  provisions  of  the  act 
referred  to^  the  court  finds  the  following  ad- 
ditional facts  as  pertinent  to  the  inquiry:  "(1) 
That  the  defendants  had  the  district  surveyed 
and  laid  off  according  to  the  description  in 
said  private  act  and  within  its  boundaries 
are  included  portions  only  of  white  school 
districts  Nos.  23  and  84  and  portions  of  col- 
ored districts  Nos.  14  and  23,  as  established 
by  the  board  of  education  of  the  county.  The 
whole  town  of  Robersonville  is  in  the  district 
(2)  That  the  board  of  trustees  ordered  an 
election,  appointed  a  registrar  and  the  judges 
of  election,  but  did  not  order  a  new  registra- 
tion. That  the  district  included  portions  of 
the  territory  of  Robersonville  voting  pre- 
cinct and  of  Gold  Point  voting  precinct  That 
the  registrar  gave  the  proper  notice  of  the 
time  for  registering  the  votes.  That  he  re- 
ferred to  the  registration  books  In  Roberson- 
ville precinct  and  Gold  Point  precinct  and 
copied  from  these  books  into  his  registration 
books  the  names  of  all  the  registered  voters 
who  were  then  residing  within  the  boundaries 
of  said  school  district  and  registered  anew 
those  persons  entitled  to  register  residing  in 
the  said  district  whose  names  did  not  appear 
on  the  old  registration  books  of  said  voting 
precincts.  There  were  14  new  registrations. 
That  at  the  election  136  votes  were  cast  of 
which  96  were  for  schools  and  40  were  against 
schools.    I  further  find  that  96  was  more 
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than  a  majority  of  the  registered  voters,  as 
they  were  registered,  for  I  find  that  the  num- 
ber of  names  registered  was  181.  (3)  I  fur- 
ther find  that  the  said  trustees  have  levied  a 
tax  of  33%  cents  on  the  $100  worth  of  prop- 
erty and  $1  on  the  poll,  and  that  they  are 
proceeding  to  have  the  same  collected,  and 
that  the  plaintiffs  are  residents  and  prop- 
erty owners  and  taxpayers  in  said  district 
(4)  I  further  find  that  the  trustees  are  arrang- 
ing to  issue  ^,000  of  bonds,  and  that  they 
propose  to  use  $2,500  of  the  proceeds  from 
the  sale  of  said  bonds  to  pay  for  a  building 
for  a  graded  school  for  the  white  race."  Up- 
on said  facts  judgment  was  entered  as  fol- 
lows: "Upon  the  foregoing  •  •  •  i  find 
as  conclusions  of  law  (1)  that  the  defendants, 
or  such  trustees,  had  the  right  to  authorize 
the  election,  but  there  should  have  been  a 
new  registration,  makes  the  election  void. 
(2)  That  the  said  trustees  could  not  levy  a 
tax,  because  it  is  against  the  Constitution 
of  the  state,  and  that  the  said  act  of  the  Gen- 
eral Assembly  authorizing  them  to  levy  a  tax 
is  unconstitutional  and  void.  It  is  therefore 
ordered  and  adjudged  that  the  said  trustees 
be  enjoined  from  issuing  the  said  bonds  and 
from  collecting  any  tax  on  the  poll  or  prop- 
erty, because  of  the  said  levy  made  by  them."* 
Thereupon  defendants  excepted  and  ap- 
pealed. 

H.  W.  Stubbs  and  Winston  ft  Everett,  for 
appellants.    Gilliam  &  Gilliam,  for  appellees. 

HOKE,  J.'  (after  stating  the  case).  It  la 
not  urged  against  this  legislation  that  its  ac- 
ceptance was  made  to  depend  upon  the  vote 
of  the  people  within  the  new  school  district 
Such  legislation  has  so  often  been  sustained 
in  this  state  that  it  is  no  longer  an  open  ques- 
tion. Cain  V.  Com'rs,  86  N.  a  &  Nor  is 
it  suggested  that  any  but  those  who  were 
qualified  voters  of  the  territory  took  part  in 
the  election,  nor  that  any  who  were  such 
electors  in  the  territory  were  denied  registra- 
tion. 

PlalntiflPs  rest  their  right  to  a  stay  of  fur- 
ther proceedings  under  the  act  on  two  grounds: 
(1)  That  the  election  was  invalid  because 
no  new  registration  was  ordered  for  the  entire 
electorate  of  the  new  district  (2)  That  the 
act  is  unconstitutional,  in  that  it  delegates 
legislative  power  to  defendant  board.  The 
court  is  of  opinion  that  both  positions  should 
be  resolved  in  favor  of  defendant  As  to  the 
first,  the  legislation  bearing  on  the  question 
is,  we  think,  decisive  against  the  plaintiffs. 
Section  15  of  the  act  directs  that  the  election 
be  conducted  under  the  laws  governing  the 
elections  for  cities  and  towns.  The  laws 
(by  chapter  514.  p.  692,  Laws  1899,  and 
chapter  750,  p.  972,  Laws  1901)  provide  that 
a  new  registration  may  be  ordered  by  the  city 
or  town  authorities,  but  that  unless  this  is 
required  the  registrars  appointed  for  the 
purpose  shall  be  furnished  with  registration 
books,  and  after  takiog  an  oath  for  faithful 


performance  of  duty  shall  revise  the  registra- 
tion books  of  their  wards  or  preciuv^,  so  that 
such  books  shall  show  an  accurate  list  of 
the  electors  previously  registered  and  stilJ 
residing  therein,  without  requiring  socb 
electors  to  be  registered  anew,  and  then 
keep  open  the  boGka  at  stated  periods,  in  order 
that  any  new  electors,  not  before  registered, 
may  be  properly  registered  thereon.  Here 
no  new  registration  was  required.  The  regis- 
trar and  judges  were  duly  appointed  and  the 
registrar  revised  the  registration  books  of 
the  precincts  included  in  the  designated  terri- 
tory, transcribed  from  these  books  the  names 
of  all  registered  voters  who  were  still  residing 
within  the  boundaries  of  the  school  district 
and  registered  anew  those  persons  entitled  to 
register  and  whose  names  did  not  appear  on 
the  old  books.  The  clear  intent  of  the  statute 
is  that  unless  a  new  r^istration  is  ordered 
no  electors  within  the  territories  should  be 
required  to  re-register,  and  there  has  been  a 
substantial  compliance  with  the  law.  State 
V.  Nicholson,  102  N.  C.  465,  9  S.  E.  545,  U 
Am.  St  Rep.  767. 

In  support  of  the  second  position,  the  plain- 
tiffs contend  that  the  power  of  taxation  Is  a 
legislative  power,  which  cannot  be  delegated 
except  to  municipal  corporations,  quoting  a 
clause  from  Cooley  on  Taxation  as  follows: 
•There  is  one  clearly  defined  exception  to  this 
rule  which  is  strictly  In  harmony  with  the 
general  features  of  our  political  system,  and  it 
rests  upon  an  implication  of  popular  assent 
which  is  conclusive.  This  exception  relates  to 
the  case  of  municipal  corporations.  Immemo> 
rial  custom  which  tacitly  or  expressly  has  been 
Incorporated  in  the  several  state  Constitutiims 
has  made  these  organizations  necessary  parts 
of  the  general  machinery  of  government" 
The  court  is  further  referred  to  several  deci- 
sions of  this  state  construing  acts  which  con- 
ferred this  power  on  municipal  corporations, 
and  it  is  urged  that  thus  far  this  has  only 
been  done  in  North  Carolina  in  the  cases  of 
cities,  towns,  and  counties,  the  usual  or  ordi- 
nary political  subdivisions  of  the  state.  It  la 
true  that  the  power  of  taxation  is  an  inherent 
and  essential  attribute  of  sovereignty,  whldi 
under  our  system  of  government  is  placed 
in  the  legislative  department  and  that  Mr. 
Cooley  and  other  writers  on  the  subject  In 
referring  to  it  say  that  it  cannot  be  delegated 
except  to  municipal  corporations.  But  in 
using  the  term  "municipal  corporations,'* 
in  this  connection,  these  writers  do  not  use 
the  word  in  its  restricted  sense  of  municipal 
corporations  proper,  confining  it  to  cities  and 
towns,  but  in  a  more  enlarged  and  generally 
received  acceptation,  which  includes  munici- 
pal corporations  technically  so  termed,  and 
also  public  corporations  created  by  the  state 
for  the  purpose  of  exercising  defined  and 
limited  governmental  functions  in  certain 
designated  portions  of  the  state's  territory. 
These  last  are  termed  by  authors  of  approved 
excellence  and  decisions  of  authority  to  be 
•'public  quasi  corporations,"  and  are  said  te 
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Include  counties,  townships,  school  districts, 
and  the  like.  Thus  a  recent  writer,  Abbott 
on  Municipal  Corporations,  S  8,  says:  "Pub- 
lic quasi  corporations  are  defined  as  'sub- 
diyisions  of  the  state's  territory,  such  as 
counties,  townships,  school  districts,  and  the 
like,  which  are  created  by  the  Legislature 
for  public  purposes  and  without  regard  to  the 
wishes  of  the  inhabitants,  are  to  be  included 
in  the  class  known  as  'public  quasi  corpo- 
rations." •  They  are,  in  essence,  local  branch- 
es of  the  state  government,  though  clothed  in 
a  corporate  form  in  order  that  they  may  the 
better  perform  the  duties  imposed  upon  them.'* 
Smith's  Modern  Law  Municipal  Corporations, 
H  8,  9;  Beach  on  Public  Corporations,  §  3; 
Dillon,  Mun.  Corp.  §§  23,  24,  25— give  defini- 
tions substantially  similar,  and  also  classify 
school  districts  with  counties,  townships,  and 
other  corporations  of  like  kind.  Some  of 
these  authors  say  that  such  corporations  are 
usually  formed  or  created  by  general  laws, 
but  this  is  not  said  to  be  universal  or  neces- 
sary, and  on  the  question  here  discussed,  the 
capacity  to  receive  and  exercise  delegated 
powers  of  taxation,  the  essential  feature  is 
that  they  are,  as  stated,  agencies  of  the  state, 
incorporated  to  enable  them  to  exercise  cer- 
tain governmental  functions  in  designated 
portions  of  the  state's  territory.  In  accord 
with  these  text-writers  Rhotrock,  J.,  deliver- 
ing the  opinion  of  the  court  in  Currier  v. 
District  Township,  62  Iowa,  102, 17  N.  W.  191, 
says:  "The  word  'municipal,'  as  originally 
used  in  its  strictness,  applied  to  cities  only, 
but  the  word  how  has  a  much  more  extended 
meaning,  and  when  applied  to  corporations 
the  words  'political,*  'municipal,*  and  'public' 
are  used  Interchangeably."  This  decision  is 
an  apposite  authority  on  the  case  now  being 
considered,  and  holds  that  under  a  statute 
authorizing  municipal  corporations  to  Issue 
bonds  a  school  district  is  properly  called  a 
municipal  corporation  according  to  the  mod- 
em use  of  the  term,  and  as  such  may  obligate 
itself  by  bonds  issued  under  such  a  statute. 
Our  own  Constitution  evidently  uses  this 
term  In  the  same  sense,  for  in  article  7,  being 
that  headed  "Municipal  Corporations,"  are 
included  counties,  cities,  townships,  and  in 
section  7  of  the  same  article,  restrictive  of 
incurring  debts,  it  is  provided  "that  no  coun- 
ty, city,  town  or  other  municipal  corporation 
shall  contract  a  debt,"  clearly  showing  that, 
as  used  in  that  instrument,  the  broader 
definition  is  intended.  That  Mr.  Cooley,  In 
the  clause  cited  by  plaintiff,  clearly  intended 
the  term  in  its  more  generally  received  ac- 
ceptation Is,  we  think,  made  clear  by  the 
context;  for  on  page  103  of  same  work  this 
author  says :  "Neither  can  .  the  Legislature 
confer  upon  private  corporations  the  power 
to  tax,  though  it  may  doubtiess  create  munici- 
pal corporations  for  that  especial  purpose 
when  not  forbidden  by  the  state  Constitution 
to  do  so."  And  in  another  work  (Cooley  on 
Constitutional  Limitations,  p.  264)  the  author 
aays:    "It    Is   already    been   seen   that   the 


Legislature  cannot  delegate  its  pow^  to  make 
laws;  but  fundamental  as  this  maxim  is  It 
is  so  qualified  by  the  customs  of  our  race  and 
by  other  maxims  which  regard  local  govern- 
ment, that  the  right  of  the  Legislature,  in 
the  entire  absence  of  authorization  or 
prohibition,  to  create  towns  and  other  inferior 
municipal  organizations  and  to  confer  upon 
them  the  powers  of  local  government,  and 
especially  of  local  taxation,  and  police  regula- 
tion usual  with  such  corporations,  would 
always  pass  unchallenged." 

This  being  the  correct  definition  of  "munic- 
ipal corporations"  as  used  In  the  connection 
stated,  and  school  districts  being  properly 
included  in  the  term,  in  the  absence  of  some 
restraint  In  the  organic  law,  the  great  weight 
of  authority  Is  to  the  effect  that  the  Legisla- 
ture, as  It  has  done  In  this  Instance,  can  cre- 
ate a  specific  school  district  within  the  pre- 
cincts of  a  county,  Incorporate  Its  controlling 
authorities,  confer  upon  them  certain  govern- 
mental powers,  and  when  accepted  and  sanc- 
tioned by  a  vote  of  the  qualified  electors  with- 
in the  prescribed  territory,  as  required  by  our 
Constitution,  art  7,  §  7,  may  delegate  to  such 
authorities  power  to  levy  a  tax  and  Issue 
bonds  In  furtherance  of  the  corporate  pur- 
pose. Thus,  In  Am.  &  Eng.  Enc.  of  Law,  vol. 
27,  p.  906^  It  Is  said:  "Districts  for  school, 
highway,  levee,  Irrigation,  drainage,  and 
other  similar  purposes  may  be,  and  often 
are,  Invested  by  the  state  with  a  corporate 
character  and  endowed  with  a  taxing  power. 
These  are  quasi  corporations,  mere  subdivi- 
sions of  the  state  for  political  purposes. 
♦  ♦  ♦"  And  further:  "As  has  already 
been  shown,  the  establishment  and  mainte- 
nance of  public  schools  Is  deemed  to  be  a 
legitimate  purpose  of  taxation,  and  since  the 
state  has  power  to  levy  school  taxes  It  can 
delegate  such  power  to  its  subordinate  polit- 
ical divisions.  Usually  the  powier  is  ex- 
pressly conferred  by  the  state  on  existing 
political  divisions,  or  on  districts  constituted 
as  corporations  for  school  purposes."  In 
Desty  on  Taxation,  vol.  1,  p.  226,  It  Is  said: 
"As  distinct  from  its  power  of  local  assess- 
ment, the  Legislature  may  create  special  tax- 
ing districts  which  may  Include  one  or  more 
subdivisions  of  the  state  or  parts  of  subdivi- 
sions. It  is  not  essential  that  such  districts 
shall  correspond  with  the  territorial  limits  of 
such  subdivisions.  So  It  may  create  levee 
districts,  school  districts,  swamp  lands,  road 
and  highway,  and  other  special  taxing  dis- 
tricts," And  the  weight  of  decided  cases 
bear  out  these  statements  of  the  doctrine. 
McCormac  v.  Commissioners,  90  N.  C.  441; 
Harriss  v.  Wright,  121  N.  a  172,  28  S.  B.  269; 
State  y.  Sharp,  125  N.  C.  628,  34  S.  E.  264,  74 
Am.  St  Rep.  663;  Tate  v.  Commissioners, 
122  N.  C.  812,  30  S.  E.  352;  Gllkeson  v.  Fred- 
erick Justices  (Va.)  13  Grat  577;  Kuhn  v. 
Board  of  Education,  4  W.  Va.  499;  Smith  v. 
Bohler,  72  Ga.  546;  Landls  v.  Ashworth,  57 
N.  J.  Law,  510,  31  Ati.  1017;  Carson  v.  St 
Francis  Levee  District,  59  Ark.  513,  27  S.  W. 
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690 ;  State  v.  Leffingwell,  54  Mo.  45a  In  Mc- 
Gormac  v.  Commissioners,  supra,  Merrlmon, 
J.,  for  the  court,  said:  •That  it  is  within  the 
power  and  Is  the  province  of  the  Legislature 
to  subdivide  the  territory  of  the  state  and 
invest  the  inhabitants  of  such  subdivisions 
with  corporate  functions,,  more  or  less  ex- 
tensive and  varied  in  their  character,  for 
the  purposes  of  government,  Is  too  w^l 
settled  to  admit  of  any  serious  question. 
Indeed,  it  seems  to  be  a  fundamental  feature 
of  our  system  of  free  government  that  such  a 
•  power  is  inherent  in  the  legislative  branch  of 
the  government,  limited  and  regulated,  as  It 
may  be  only  by  the  organic  law.  The  Con- 
stitution of  the  state  was  formed  in  view 
of  this  and  like  fundamental  principles. 
They  permeate  its  provisions,  and  all  statu- 
tory enactments  should  be  Interpreted  in  the 
light  of  them,  when  they  apply.  It  is  In  the 
exercise  of  such  power  that  the  Legislature 
alone  can  create,  directly  or  indirectly,  coun- 
ties, townships,  school  districts,  road  dis- 
tricts, and  ;the  like  subdivisions,  and  invest 
them,  and  agencies  in  them,  with  powers 
corporate  or  otherwise  In  their  nature,  to 
effectuate  the  purposes  of  the  government, 
whether  these  be  local  or  general,  or  both. 
Such  organizations  are  Intended  to  be  instru- 
mentalities and  agencies  employed  to  aid  in 
the  administration  of  the  government,  and 
are  always  under  the  control  of  the  power 
that  created  them,  unless  the  same  shall  be . 
restricted  by  some  constitutional  limitation. 
Hence  the  Legislature  may,  from  time  to 
time,  in  its  discretion,  abolish  them,  or  en- 
large or  diminish  their  boundaries,  or  In 
crease,  modify,  or  abrogate  their  powers.  It 
may  provide  that  the  agents  and  ofQcers  In 
them  shall  be  elected  by  the  electors,  or  It 
may  appoint  them  directly,  or  empower  some 
agency  to  appoint  them,  unless  In  cases 
where  the  Constitution  provides  otherwise, 
and  charge  them  with  duties  specific  and 
mandatory,  or  general  and  discretionary  in 
their  character.  Such  power  in  the  Legisla- 
ture Is  general  and  comprehensive,  and  may 
be  exercised  In  a  great  variety  of  ways  to  ac- 
complish the  ends  of  the  government."  In 
Kuhn  V.  Board  of  Education,  it  Is  held  that 
"the  Legislature  has  the  exclusive  power  to 
create  independent  school  districts  without 
the  assent  of  the  citizens  residing  therein, 
and  authorize  by  law  the  election  of  a  board 
of  education  for  such  district  by  the  qualified 
voters  resident  therein,  and  to  give  such 
board  power  to  make  the  annual  levies  for 
buildings,  and  a  board  of  schools  therein/' 
And  in  State  v.  Leffingwell,  supra,  on  the 
suggestion  that  these  districts  should  be  cre- 
ated by  general  laws,  Wagner,  J.,  for  the 
court,  say^:  "It  may  be  urged  that  such  sub- 
divisions should  be  created  by  general  laws 
without  resort  to  special  legislation.  As  a 
general  rule  this  is  true,  but  cases  might  arise 
where  special  acts  might  become  absolutely 
necessary,  such  as  the  establishment  of  a  new 


county  or  a  new  school  district  In  some  paiw 
ticular  locality,"  etc. 

It  cannot  be  maintained  for  a  moment 
that  the  corporate  purpose  and  authority 
given  to  the  board  under  the  act  in  questioxi 
are  not  governmental  in  their  nature.  The 
duty  of  providing  for  a  system  of  education 
Is  enjoined  upon  the  Legislature,  in  most  im- 
pressive terms  by  our  Constitution,  and  is  con- 
sidered of  such  supreme  Importance  as  to 
require  an  Independent  and  separate  article 
In  that  Instrument  As  said  by  Ghief  Justice 
Jackson  in  Smith  v.  Bohler,  supra:  "We 
think  it  one  of  the  most  important  of  all 
the  authorities  of  the  county.  Education  is 
the  comer  stone  of  a  political  fabric,  espe- 
cially when  that  fabric  rests  on  the  basis  of 
popular  suffrage.  Neither  roads,  court- 
houses, nor  district  subdivisions,  or  other  ar- 
rangements for  good  government  are  more 
vital  to.  society.  To  regulate  the  instruction 
of  the  children  who  are  soon  to  become  the 
fathers  and  mothers  of  the  land  Is  a  great 
public  trust,  second  to  none  confided  to  the 
people*s  agents,  and  those  clothed  with 
power  to  perform  such  a  work  In  a  county 
constitute  a  great  county  authority,  the  very 
head  of  the  list  of  the  fiduciary  agents  of 
that  county  which  confides  such  a  trust  to 
them."  And  in  this  connection  we  deem  it 
well  to  quote,  also,  from  the  opinion  of 
Dixon,  J.,  In  Landls  v.  Ash  worth,  supra: 
"That  the  generality  of  a  statute  is  not  to  be 
tested  by  the  unlformlly  of  the  results  flow- 
ing from  the  exercise  of  the  powers  which  it 
confers,  provided  the  same  powers  are  be- 
stowed upon  all  political  bodies  of  the  same 
class,  was  distinctly  decided  In  Petition  of 
Cleveland,  62  N.  J,  Law,  188,  19  Ati.  17,  7  L. 
R.  A.  431.  The  school  laws  under  which 
this  tax  was  levied  come  within  the  range  of 
this  decision.  Nor  can  I  think  that  the  Con- 
stitution requires  the  Legislature  to  provide 
the  same  means  of  Instruction  for  every  child 
in  the  state.  A  scheme  to  accomplish  that 
result  would  compel  either  the  abandonment 
of  all  public  schools  designed  for  the  higher 
education  of  youth  or  the  establishment  of 
such  schools  in  every  section  of  the  statt 
within  reach  of  daily  attendance  by  all  the 
children  there  residing.'  Neither  of  these 
consequences  was  contemplated  by  the 
amendment  of  1875.  Its  purpose  was  to  im- 
pose on  the  Legislature  a  duty  of  providing 
for  a  thorough  and  efficient  system  of  free 
schools,  capable  of  affording  to  every  child 
such  instruction  as  Is  necessary  to  fit  it 
for  the  ordinary  duties  of  citizenship,  and 
such  provision  our  school  laws  would  make, 
if  properly  executed,  with  the  view  of  secur- 
ing the  commoh  rights  of  all  before  tender- 
ing peculiar  advantages  to  any.  But,  be- 
yond this  constitutional  obligation,  there 
still  exists  the  power  of  the  Legislature  to 
provide,  either  directly  or  Indirectly,  In  Its 
discretion,  for  the  further  instruction  of 
youth  In  such  branches  of  learning  as,  thongl> 
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nof  essential,  are  yet  condnclve  to  the  pnblle 
eerrlce.  On  this  power  I  think  rests  the 
laws  under  which  special  opportunities  for 
education  at  public  expense  are  enjoyed." 

There  are  decisions  in  other  Jurisdictions 
which  appear  to  conflict,  and  some  which  do 
conflict  with  the  position  here  maintained; 
but  on  examination  they  will,  as  a  role,  be 
found  to  rest  on  a  different  principle  from 
that  involved  by  the  facts  of  the  case,  or  to 
be  based  on  reasons  or  some  special  constlta- 
tional  feature  which  do  not  exist  with  us. 
Thus  in  New  Jersey  (Morgan  v.  Comptroller 
of  City  of  Elizabeth,  44  N.  J.  Law.  573)  it  is 
said:  *^he  power  of  the  Legislature  itself  to 
erect  a  taxing  district  of  lesser  area  than  the 
district  of  which  it  is  a  part  has  been  denied^ 
Jn  a  series  of  cases  in  this  court."  This' 
statement  of  the  doctrine,  while  sufficient 
perhaps,  for  the  purpose  then  made,  on  ex- 
amination of  the  authorities  cited  to  sustain 
it,  will  be  found  too  broad,  and  these  authori- 
ties win  require  the  qualification  that  such 
a  district  cannot  be  formed  within  an  exist- 
ing political  division  of  the  state  in  which 
taxes  may  be  imposed,  without  regard  to 
special  benefits,  unless  such  district  is  itself 
made  a  political  division  with  appropriate 
powers  of  self-government  Accordingly  we 
find  that  the  New  Jersey  courts,  as  seen  in 
Landls  v.  Ashworth,  supra,  uphold  the  tax- 
ing power  of  school  districts,  specially  cre- 
ated for  the  reason,  no  doubt  that  there,  as 
here,  the  tax  is  laid  on  a  principle  of  uniform- 
ity, and  for  the  benefit  of  all  the  inhabitants 
within  the  designated  territory.  It  is  Im- 
posed only  by  a  vote  of  the  people  them- 
selves, and  the  authorities  are  given  entire 
control  over  all  matters  pertaining  to  educa- 
tion within  the  specified  district  The  Su- 
preme Court  of  Alabama  has  also  held  that 
the  power  of  taxation  cannot  be  conferred  on 
a  school  district  (Schultes  v.  Eberly,  82  Ala. 
242,  2  South.  345),  and  that  such  districts 
are  not  included  in  the  term  "municipal  cor- 
porations" as  used  in  their  Constitution. 
This  decision  is  rested  in  part  on  certain  spe- 
cial features  of  the  Alabama  Constitution, 
but  is  made  to  depend  chiefly  on  the  ground 
that  under  the  act  creating  these  districts  the 
"cardinal  principle  of  self-taxation"  was  Ig- 
jiored;  and  If  these  districts  were  allowed 
the  power  to  tax  the  limitations  fixed  by 
their  Constitution  on  municipal  taxation 
could  be  avoided. 

No  such  objection  can  be  raised  to  the  act 
now  before  us.  The  tax,  as  stated,  can  only 
be  imposed,  as  required  by  our  Constitution, 
by  a  vote  of  the  people  within  the  district 
and  there  is  no  reason  \7hlch  occurs  to  us 
why  the  limitations  on  municipal  taxation 
provided  in  our  Constitution  do  not  apply. 
As  w^  have  shown,  these  school  districts  are 
public  quasi  corporations  included  in  the 
term  "municipal  corporations"  as  used  in 
article  7,  §  7,  of  our  Constitution,  and  so  come 
within  the  express  provisions  of  section  7, 
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that  **no  county,  dty,  town,  or  ether  munici- 
pal corporation  shall  contract  any  debt 
pledge  its  faith,  or  bond  its  credit  etc.,  nor 
shall  any  tax  be  levied  but  by  a  vote  of  the 
qualified  voters."  And  the  principle  of  uni- 
formity is  established  and  required  by  section 
9  of  this  article.  Only  counties,  cities,  towns, 
and  townships  are  mentioned  in  section  9  in 
terms,  but  the  section  is  Intended  to,  and 
does,  regulate  the  method  of  taxation,  and 
requires  that  all  municipal  taxation  shall  be 
uniform  and  ad  valorem.  The  agencies  ant 
of  secondary  Importance,  and,  if  the  General 
Assembly  under  the  power  conferred  by  sec- 
tion 14  of  the  article,  change  the  agencies 
for  levying  these  taxes  the  substituted 
authority  would  at  once  come  within  the 
regulation  as  to  the  method,  and  we  so  hold. 
Again  the  Supreme  Court  of  Tennessee  in 
Waterhouse  v.  Board  of  School  Trustees,  55 
Tenn.  857,  has  held  that  the  taxing  power 
can  only  be  delegated  to  counties  and  incor- 
porated towns,  and  not  to  school  districts. 
This  decision  is  put  on  the  ground  that  the 
Constitution  of  Tennessee  in  terms  gives  the 
General  Assembly  the  power  to  authorize 
"counties  and  incorporated  towns  to  Impose" 
taxes  without  more,  and  that  the  express 
delegation  of  this  power  tn  the  cases  speci- 
fied excludes  its  exercise  in  other  cases.  But 
no  such  limitation  exists  with  us.  Article  7 
of  our  Constitution,  which  relates  to  the  mat- 
ter of  municipal  government  after  provid- 
ing for  the  officers,  agents,  and  boards  which 
shall  be  ordinarily  required  as  sufficient  for 
the  purpose,  contains  this  provision,  being 
section  14:  "The  General  Assembly  shall 
have  full  power  by  statute  to  modify, 
change  or  abrogate  any  and  all  of  the  provi- 
sions of  this  article  and  substitute  others  in 
their  place,  except  sections  7,  9  and  18." 
Section  7,  as  stated,  establishes  a  limitation 
on  the  power  to  contract  debts,  impose  taxes, 
etc.  Section  9  provides  that  taxation  shall 
be  imposed  ad  valorem.  Section  13  prohibits 
the  payment  of  debts  contracted  In  aid  of  the 
Confederate  government.  The  language  of 
section  14  is  very  broad  in  its  scope  and 
terms,  and  the  Supreme  Court  in  construing 
the  section  has  decided  that  it  Is  not  neces- 
sary to  eflPect  changes  In  municipal  govern- 
ment that  an  act  for  the  purpose  should  be 
general  In  its  operation,  or  that  it  should.  In 
terms,  abrogate  one  article  and  substitute  an- 
other in  its  stead,  but  that  an  act  of  the  Gen- 
eral Assembly  making  such  change,  and  local 
In  its  operations,  must  be  given  effect  under 
this  amendment  if  otherwise  valid.  After  de- 
claring this  as  a  principle  of  construction,  the 
court,  in  Harriss  v.  Wright,  121  N.  C  179, 
28  S.  B.  269,  further  holds  as  follows :  "In 
1875  a  constitutional  convention  amended  ar- 
ticle 7  in  these  words :  *The  General  Assem- 
bly shall  have  full  power  by  statute  to  modi- 
fy, change  or  abrogate  any  and  all  the  provi- 
sions of  this  article  and  substitute  others  in 
their   place   except   sections  7,   9   and   13.' 
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Thus  was  placed  at  the  will  and  discretion 
of  the  Assembly  the  political  branch  of  the 
state  government,  the  election  of  court  ch- 
eers, the  duty  of  county  commissioners*  the 
division  of  counties  into  districts,  the  corpo- 
rate power  of  districts  and  townships,  the 
election  of  township  officers,  the  assessment 
of  taxable  property,  the  drawing  of  money 
from  the  county  or  township  treasury,  the 
entry  of  officers  on  duty,  the  appointment  of 
justices,  of  the  peace  and  all  charters,  ordi- 
nances, and  provisions  relating  to  municipal 
corporations.''  Our  Constitution,  therefore, 
so  far  from  restricting  the  power  of  the  Gen- 
eral Assembly  on  the  matter  now  before  us, 
has  conferred  upon  that  body  full  and  ample 
power  to  establish  any  form  of  municipal 
government  which  the  public  Interests  and 
special  needs  of  a  given  community  may  re- 
quire. It  Is  further  urged  that  to  establish 
such  a  district  and  confer  powers  of  taxation 
within  another  political  division  which  Is 
also  exercising  powers  of  local  self-govern- 
ment will  tend  to  enhance  expense,  produce 
confusion,  and  disorder,  and  at  times,  per- 
haps, a  conflict  of  authority.  It  does  not  ap- 
pear what  were  the  reasons  which  induced 
the  inhabitants  of  this  community  to  procure 
and  adopt  the  scheme  of  education  estab- 
lished by  the  act  in  question,  but  whether 
they  were  well  considered  or  otherwise  Is  of 
no  moment  The  question  here  is  simply  one 
of  constitutional  power.  As  said  by  Nash, 
0.  J.,  in  Taylor  v.  Commissioners,  55  N.  C. 
144,  64  Am.  Dec.  566:  "Whether  the  Legis- 
lature acted  wrong  or  not  is  a  question  with 
which  we  have  nothing  to  do.  The  power 
being  admitted.  Its  abuse  cannot  affect  it 
That  is  a  matter  for  Legislative  considera- 
tion. It  is  sufficient  that  the  Judiciary  claim 
to  sit  in  judgment  upon  the  constitutional 
power  of  the  Legislature  to  act  in  a  given 
case.  It  would  be  rank  usurpation  for  us  to 
inquire  into  the  wisdom  or  propriety  of  the 
act"  We  are  of  the  opinion  that  on  reason 
and  authority  the  act  In  question  is  a  valid 
exercise  of  legislative  power,  a.nd  on  the  facts 
found  by  the  court  below  there  was  error  in 
the  judgment  pronounced  by  his  honor,  and 
the  same  must  be  reversed. 

While  this  disposes  of  the  case  and  deter- 
mines all  questions  In  which  the  plaintllTs 
have  shown  or  claimed  any  interest,  inasr 
much  as  the  judge  declared  that  the  defend- 
ants Intend  to  disburse  $2,500  of  the  $3,000 
raised  by  the  sale  of  bonds  for  the  erection 
of  a  school  building  for  the  white  race,  we 
deem  it  not  amiss  to  call  the  attention  of  the 
defendants  to  the  decision  of  this  court  made 
at  the  last  term  in  Lowery  v.  School  Trus- 
tees, and  reported  in  140  N.  G.  33,  52  S.  E. 
267,  as  affecting  section  12  of  the  act  This 
section  provides  that  the  trustees  shall  dis- 
pose of  the  school  funds  to  be  realized  under 
the  act  as  to  them  may  seem  just  Accord- 
ing to  this  well-sustained  opinion  of  Mr.  Jus- 


tice Connor  It  Is  held  to  be  the  law  that: 
"(a)  The  two  essential  principles  underlying 
the  establishment  and  maintenance  of  the 
public  school  system  of  this  state  are,  first 
the  two  races  must  be  taught  In  separate 
schools;  and,  second,  there  must  be  no  dis- 
crimination for  nor  against  either  race.  Keep- 
ing them  in  view,  the  matter  of  administra- 
tion is  left  to  the  Legislature  and  the  various 
officers,  boards,  etc.,  appointed  for  the  pur- 
pose, (b)  In  executing  the  law  the  defendant 
shall  not  discriminate  against  either  race,  but 
shall  afford  to  each  equal  facilities.  It  is  not 
Intended  by  this  that  the  taxes  are  to  be  ap- 
portioned between  the  races  per  capita,  but 
that  the  school  term  shall  be  of  the  same 
length  during  the  school  year,  and  that  a  suf- 
'  ficient  number  of  competent  teachers  shall  be 
employed  at  such  prices  as  the  board  may 
deem  proper.  Dictum  In  Hooker  v.  Green- 
ville, 130  N.  a  478,  42  S.  E.  141,  disapproved, 
(c)  The  act  establishing  a  graded  school  for 
the  town  of  Kemersvllle  is  construed  to  con- 
tain a  positive  direction  to  establish  one  school 
In  which  the  children  of  each  race  are  to  be 
taught  in  separate  buildings  and  by  separate 
teachers,  as  the  Constitution  commands,  (d) 
The  school  district  prescribed  by  the  act  of 
1905  (Priv.  Laws,  p.  30,  c.  11)  must  Include 
both  races,  and  the  taxes  levied  and  collected 
upon  the  property  and  polls  of  both  races  In 
the  district  must  be  applied  to  the  support 
and  maintenance  of  a  graded  school  for  the 
children  of  both  races,  and  In  carrying  out 
the  provisions  of  the  act  the  imperative  man- 
date of  the  Constitution  that  there  shall  be 
no  discrimination  In  favor  of,  or  to  the  preju- 
dice of  either  race,  must  be  observed."  And 
from  this  It  follows  that  the  discretion  con- 
ferred upon  the  defendants  by  the  terms  of 
section  12  is  by  no  means  an  arbitrary  one. 
but  the  same  must  be  used  as  directed  and 
required  by  the  Constitution  and  in  the  light 
of  the  above  decision.  There  are  no  facts  or 
data  given  by  which  the  court  may  determine 
whether  the  contemplated  expenditure  is  or 
is  not  an  unequal  and  unlawful  disburse- 
ment of  the  school  funds.  The  defendants  in 
their  sworn  answer  aver  that  they  have  no 
desire  or  Intent  but  to  administer  their  trust 
in  accordance  with  the  law  of  the  land,  and  It 
Is  right  that  we  should  act  upon  this  state- 
ment till  the  contrary  is  made  to  appear  by 
proceedings  duly  entered.  This  section  as 
stated  only  relates  to  the  disposition  of  the 
fund  which  is  in  no  way  Involved  In  this  suit 
If  defendants^  contrary  to  their  avowed  pur- 
pose, shall  endeavor  to  exercise  the  authority 
conferred  upon  them  with  an  "evil  eye  and 
unequal  hand,"  so  as  to  practically  make  un- 
just discrimination  between  the  races  in  the 
school  facilities  afforded*  it  is  open  to  the 
parties  who  may  be  Interested  in  the  question 
by  proper  action  to  correct  the  abuse  and  en- 
force compliance  with  the  law. 
Judgment  reversed. 
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a41  N.  C.  128) 
CITY  OF  DURHAM  T.  RIGSBBB  et  aL 

(Sapreme  Court  of  North  Carolina.    April  17» 
1906.) 

1.  EMiNsnT  Domain— <>>NDEMNiNO  Land  fob 
Stbeet— Inability  to  Ageeb  with  Owneb 
—Petition— SuFTiciENCY. 

The  charter  of  a  city  authorised  it  to  con- 
demn land  for  mnnicipal  purposes  by  the  meth'od 
prescribed  for  railroad  companies  condemning 
land,  which  required  the  petition  to  show  that 
the  petitioner  had  not  been  able  to  acquire 
title  to  the  land  sought  and  the  reason  of  such 
inability.  Held  that,  in  a  petition  by  a  city 
to  condemn  land  for  widening  a  street,  it  was 
essentia]  to  allege  that  it  had  not  been  able  to 
acquire  title  and  the  reason  of  such  inability. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18> 
Cent.  Dig.  Bminent  Domain,  ft  514.] 

2l  Sake. 

A  petition  by  a  city  to  condemn  land  for 
widening  a  street,  alleging  that  its  officers  had 
made  reasonable  efforts  to  agree  with  the  own- 
ers, but  that  an  agreement  was  rendered  im- 
possible owing  to  the  extravagant  value  which 
they  placed  on  the  property,  as  well  as  by 
their  conduct  in  declining  to  meet  a  committee 
of  aldermen,  and  in  sending  them  a  threatening 
message,  sufficiently  showed  an  effort  on  the 
part  of  the  cit^  to  come  to  an  agreement  and 
the  reason  of  its  inability  to  do  so,  especially 
in  view  of  the  answer  of  the  owners  alleging 
that  they  were  not  willing  that  the  street 
should  be  widened,  or  that  their  property  should 
be  condemned,  because  they  did  not  believe  that 
it  was  necessary  for  the  public  interest,  but 
that  they  were  willing  to  sell  the  property 
to  the  city  for  an  adequate  price. 

3.  SASfE— Discbetion  or  Municipal  Attthob- 

ITIEB. 

The  question  of  widening  a  street  is  a 
matter  within  the  sound  discretion  of  the  mu- 
nicipal authorities,  with  the  exercise  of  which 
neither  an  owner  whose  land  is  sought  to  be 
taken  nor  the  courts  can  interfere. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18» 
Cent  Dig.  Eminent  Domain,  §§  16&-170.] 

4.  Same  —  Pbocedubb  —  Leoislativb  Disobb- 

TION. 

The  method  of  condemning  land  for  a 
public  use  is  within  the  exclusive  control  of 
the  Legislature,  limited  by  the  Constitution, 
and  courts  cannot  aid  a  landowner  whose  land 
is  sought  to  be  taken,  where  the  statute  has 
been  strictly  followed,  until  the  question  of 
compensation  is  reached. 
5l  Same— Awabd  of  Damages— Jubt  Tbial— 
Effect. 

Where,  in  proceedings  by  a  city  to  condemn 
land  for  widening  a  street,  the  sole  exception 
filed  by  the  owner  related  to  the  amount  of 
damages,  and  he  demanded  a  jury  trial,  as 
authorized  by  Revisal  1005,  §  2588,  providing 
that,  in  condemnation  proceedings  by  a  city 
to  acquire  rights  of  way  for  streets,  a  persuu 
interested  in  the  land  shall  be  entitled  to  have, 
on  demand,  the  damages  assessed  by  commis- 
sioners determined  on  appeal  by  a  jury  of 
the  superior  court  in  court  time,  he  must  abide 
by  the  verdict  of  the  jury,  and  he  cannot  com- 
plain that  the  clerk  reduced  the  compensation 
awarded  by  the  commissioners. 

Appeal  from  Superior  Court,  Durham 
County;    Ferguson,  Judge. 

Proceedings  by  the  city  of  Durham  against 
R.  H.  Rigsbee  and  another,  executors  and 
trustees  of  A.  M.  Rigsbee,  deceased,  to  con- 
demn land  for  widening  a  street  From  a 
judgment  awarding  damages,  defendants  ap- 
peaL    Affirmed* 


Proceeding  under  sections  1943  et  seq.  of 
the  Code,  now  section  2580,  2588,  of  th» 
Revisal  of  1905,  commenced  by  the  city  of 
Durham  for  the  purpose  of  condemning  land 
to  widen  a  street  in  the  city.  The  defendants 
demurred  to  the  petition.  The  demurrer  was 
sustained  by  the  clerk,  and  an  amended 
petition  filed.  The  defendants  demurred  to 
the  petition  as  amended.  The  demurrer  was 
overruled,  and  the  clerk  required  the  defend- 
ants to  answer.  Upon  the  filing  of  the  an- 
swer, the  clerk  appointed  three  disinterested 
freeholders  as  commissioners  to  appraise  the 
land  described  in  the  petition  and  plat  at- 
tached. Upon  the  coming  in  of  the  report, 
the  defendants  excepted  thereto  upon  the 
ground  that  the  valuation,  placed  upon  the 
property  condemned,  was  Inadequate.  The 
petitioner  also  excepted  upon  the  ground 
that  the  appraisement  was  excessive.  Upon 
the  hearing  the  clerk  reduced  the  sum  at 
which  the  commissioners  had  appraised  the 
property  from  $2,500  to  $1,750.  Whereupon 
the  defendants  entered  of  record  the  follow- 
ing exception:  "In  open  court  the  defendants 
excepted  to  the  foregoing  order  and  decree 
and  every  part  thereof,  and  appealed  to  the 
superior  court  in  term  and  demand  a  jury 
trial  upon  the  hearing  of  the  appeal."  Upon 
the  trial  in  the  superior  court,  Judge  Fergu- 
son affirming  the  order  of  the  clerk  overruling 
the  demurrer  of  the  defendants.  Whereupon 
the  defendants  tendered  certain  Issues  which 
the  court  declined  to  submit,  and  thereupon 
submitted  to  the  jury  the  following  issue: 
"What  damages  have  the  defendants  sus- 
tained by  reason  of  taking  the  land  con- 
demned in  these  proceedings  for  the  purpose 
of  widening  Church  street?  Ans.  $2,000." 
From  the  judgment  rendered  the  defendants 
appealed. 

Fuller  ft  Fuller  and  Pou  ft  Fuller,  for 
appellants.  Manning  &  Foushee  and  R.  & 
Boone,  for  appellee. 

BROWN,  J.  (after  stating  the  facts).  1. 
We  agree  with  the  clerk  and  his  honor  that 
the  demurrer  to  the  amended  petition  should 
be  overruled,  and  further  that  the  answer 
sets  up  no  valid  defense  to  a  condemnation 
of  the  land  by  the  petitioner  for  the  purpose 
of  widening  Church  street  It  seems  to  be 
conceded,  although  not  so  stated  in  the  record, 
that  the  method  of  procedure  for  condemning 
land  prescribed  for  railroad  companies  by  the 
Revisal  Is  the  method  authorized  by  the  peti- 
tioner's charter  for  condemning  land  for 
municipal  purposes.  That  being  so,  a  neces- 
sary allegation  of  the  petition  is  that  the 
plaintiff  has  not  been  able  to  acquire  title  to 
the  land  and  the  reason  of  such  inability. 
Hill  V.  Mining  Co.,  113  N.  C.  259,  18  S.  E. 
171 ;  Allen  v.  Railroad,  102  N.  C.  381,  9  S.  B. 
4.  It  is  not  essential  that  the  particular 
language  of  the  statute  should  be  used.  If 
the  facts  alleged  plainly  show  that  the  peti- 
tioner has  been  unable  to  acquire  title  and 
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the  reason  why,  th^t  Is  a  compliance  with 
the  statnta  While  this  is  a  necessary  alle- 
gation of  this  petition,  it  is  not  an  Iflsnable 
fact  for  the  Jury  to  determina  The  Judge 
was  right  in  refusing  to  submit  it  to  the  Jury. 
The  statute  requires  such  a  statement  so 
that  the  court  may  see  whether  the  con- 
demnor has  made  a  reasonable  effort  to  ac- 
quire title  without  resorting  to  the  expense 
of  condemnation  proceedings  and  bringing 
a  citizen  into  court  This  statement  is  the 
allegation  of  a  preliminary  Jurisdictional  fact» 
not  triable  by  the  Jury,  a  question  of  fact 
for  the  decision  of  the  clerk  in  the  first 
instance,  and  perhaps  subject  to  review  by 
the  Judge  on  appeal.  Ledbetter  v.  Plnn^, 
120  N.  G.  455,  27  S.  E.  123;  Railroad  t. 
Parker,  105  N.  C.  246,  11  S.  E.  828;  Code 
S  1945,  Revisal  1905,  §  2584.  The  purpose  of 
this  requirement  in  the  statute  is  thus  stated 
in  Hill  V.  Mining  Co.,  supra:  "The  statute 
requires  the  railroad  company  when  it  be- 
comes the  actor  in  such  a  proceeding,  as  it 
may,  to  state  that  fact  as  its  Justification 
for  summoning  to  court  a  citizen  whose  land 
it  wishes  to  take  by  condemnation."  The 
allegation  Is  not  required  when  the  landowner 
is  petitioner.  We  think  the  amended  peti- 
tion states  facts  which  plainly  indicate  not 
only  that  the  petitioner's  officers  made  every 
reasonable  efPort  to  agree  with  the  defend- 
ants, but  that  an  agreement  was  rendered 
Impossible  owing  to  the  extravagant  value  of 
$30,000  which  the  petition  alleges  was  placed 
upon  the  property  by  the  defendants,  as 
well  as  by  their  conduct  in  declining  to  meet 
the  committee  of  aldermen  and  in  sending 
them  a  threatening  message  "to  look  out  or 
they  would  get  themselves  put  in  Jail.** 
These  alleged  facts  are  tantamount  to  a  spe- 
cific allegation  in  the  words  of  the  statute, 
and  plainly  show  an  effort  upon  the  part  of 
the  petitioners'  officers  to  come  to  an  agree- 
ment and  the  reasoh  of  their  inability  to 
do  so.  If  the  amended  petition  was  deficient 
in  this  respect,  it  is  greatly  aided  by  the 
admissions  of  the  answer,  for  that  shows 
clearly  that  the  petitioner  made  initial  efforts 
to  negotiate  and  that  the  defendants  declined 
to  do  so.  The  answer  gives  the  real  reason 
why  all  negotiations  proved  abortive,  viz., 
"that  said  R.  H.  RIgsbee  is  not  willing  that 
Church  street  should  be  widened  or  that 
this  property  should  be  condemned,  because 
he  does  not  believe  that  it  is  necessary  or 
to  be  desired  for  the  public  interest  that  it 
should  be,  but  that  these  defendants  are 
willing  to  sell  said  property  to  said  petitioner 
for  an  adequate  price."  It  is  apparent  from 
a  perusal  of  the  answer  that  the  defendants 
would  entertain  no  proposition  except  a 
sale  to  the  city  of  the  entire  property,  which 
the  city  doubtless  had  no  use  for.  The  ad- 
visability of  widening  Church  street  is  a 
matter  committed  by  law  to  the  sound  dis- 
cretion of  the  aldermen,  with  the  exercise  of 
which  neither  these  defendants  nor  the  courts 
can  interfere.    It  la  a  political  and  admin- 


istrative measure  of  which  the  defendants 
are  not  even  entitled  to  notice  or  to  be 
heard.  2  Lewis,  Eminent  Dom.  ft  66 ;  State  v. 
Jones,  189  N.  O.  616.  52  S.  B.  240.  The 
method  of  taking  the  land  for  the  public  use 
is  within  the  exclusive  control  of  the  Legis- 
lature limited  by  organic  law.  The  exercise 
of  this  power  being  a  political  and  not  a 
Judicial  act,  the  courts  cannot  help  the  in- 
jured landowner,  in  a  case  like  this,  where 
the  statute  has  been  strictly  followed,  until 
the  question  of  compensation  is  reached. 
People  T.  Railway  Co.,  160  N.  T.  225,  54  N. 
E.  689;  Zimmerman  v.  Canfield,  42  Ohio 
St  463;  People  v.  Smith,  21  N.  T.  595. 
We  therefore  think  there  are  no  issuee  to 
be  determined  except  that  of*  compensation, 
and  that  his  honor  properly  declined  to  sub- 
mit any  others. 

2.  Upon  the  coming  in  of  the  report  of 
the  commissioners,  both  the  petitioner  and  the 
defendants  filed  exceptions  thereto^  the  plain- 
tiff, because  the  compensation  was  excessive; 
the  defendants,  because  it  was  inadequate. 
Upon  the  hearing  of  the  exceptions  the  clerk 
modified  the  report,  reduced  the  compensation 
to  |1,750  and  adjudged  the  same  to  be  a 
fair  valuation  of  the  property  and  authorized 
the  plaintiff  to  enter  upon  and  take  possession 
of  the  land^  described  in  the  petition  to  be 
used  for  school  purposes  on  the  payment  by 
it  of  the  $1,750.  The  defendant  excQ)ted 
to  the  order,  appealed  to  the  superior  court 
and  demanded  a  Jury  trial.  It  is  contended 
by  the  defendants  that  the  clerk  had  no  power 
to  fix  the  compensation  himself,  and  that 
when  he  set  aside  the  appraisement  he  should 
have  appointed  other  commissioners.  The 
case  of  Hanes  v.  Railroad,  109  N.  G.  490,  13 
S.  E.  896,  is  cited  as  authority  for  this  posi- 
tion. Since  that  case  was  decided,  however, 
the  act  of  1893  has  been  enacted,  by  which 
the  rights  of  all  parties  to  the  proceeding 
are  fully  protected  by  prescribing  a  Jury 
trial  in  term  time  at  the  instance  of  either. 
It  is  contended  by  the  petitioner  that  since 
the  passage  of  that  act  there  is  no  reason 
for  appointing  new  commissioners,  and  that 
the  clerk,  being  authorized  by  the  statute 
to  modify  the  report,  may  do  so  even  as  to 
matter  of  compensation  without  Jeopardizing 
the  rights  of  either  party  to  the  proceeding. 
There  is  undeniable  force  in  this  reasoning. 
It  is  not  necessary,  however,  that  we  should 
decide  it  now,  inasmuch  as  the  defaidants 
did  not  move  for  the  appointment  of  other 
commissioners.  They  preferred  to  exercise 
their  undeniable  right  to  demand  a  Jury  trial 
before  the  Judge  in  term.  Since  the  act  of 
1893,  Revisal  1905,  §  2588,  the  defendants 
had  a  right  to  demand  a  Jury  trial  upon 
the  matter  of  compensation.  That  act  pro- 
vides in  express  terms  that  In  condemnation 
proceedings  by  any  city  or  town  to  acquire 
rights  of-  way  for  streets,  any  person  in- 
terested in  the  land,  or  the  condemnor,  shall 
be  entitled  to  have  upon  demand  the  damages 
assessed  by  commiscioners  heard  and  deter- 
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mined  upon  appeal  by  a  jniy  of  the  superior 
ooiirt  in  term  time.  The  sole  exception  filed 
by  the  defendants  to  the  report  of  the  com- 
missioners related  to  the  amount  of  damages 
assessed.  Th^  entered  no  exception  to  the 
order  appointing  commissioners,  and  they 
appear  to  have  waived  whatever  rights  they 
may  have  had«  except  to  have  the  amount  of 
compensation  they  are  entitled  to  receive 
determined  by  a  Jury  in  term.  Having  ap- 
pealed to  a  Jury  of  their  country,  they  must 
abide  the  verdict  rendered. 
No  error. 

CONNOB,  J.,  concurs  in  result 


(141  N.  G.  123) 

DUNN  et  al. 


V.  CUBRim 


(Supreme  Court  of  North  Oarolina.    April  17, 
1906.) 

1.  WiTMSssE»— Tbansachon  with  Deceased 

PSBSON— WOBK  AND  LABOB. 

In  an  action  against  an  administrator  on 
an  implied  contract  for  services  rendered'  de- 
cedent, plaintifiE  was  incompetent  to  testify  that 
he  worked  on  deceased's  land  and  as  to  the 
reasonable  value  of  his  services,  aa  such  evidence 
indirectly  showed  a  transaction  or  communica- 
tion with  deceased  as  to  which  plaintiff  was  pro- 
hibited from  testifying  by  Revisal  1005,  S  1631. 
[Ed.  Note. — ^For  cases  in  point,  see  voL  50, 
Gent.    Dig.   Witnesses,   S   6^] 

2.  ApfeaXt— Bftoct  of  Bbbob. 

Where  plaintiff  sued  an  administrator  on 
an  implied  contract  for  services  rendered  by 
himself  and  his  wife  and  children  to  deceased, 
and  a  verdict  recovered  by  plaintiff  was  in- 
dlyisible,  an  error  committed  in  permitting  plain- 
tiff to  testify  as  to  the  services  rendered  by  him 
and  as  to  the  reasonable  value  thereof  vitiated 
the  entire  verdict. 

8.  EXECUTOBS  AND  AdHINISTBATOBS  —  GlAIMB 

Against   Decedent — ^Imfldcd    Contbaot— 

Relationship  or  Pabties. 

Where  plaintiff,  his  wife,  and  children  ren- 
dered services  for  decedent  in  his  lifetime  at 
his  request,  the  fact  that  plaintiff's  wife  was 
his  daufirhter  was  insufficient  to  rebut  an  implied 
contract  on  deceased's  part  to  pay  for  such 
services. 

[Ed.  Nota — ^For  cases  in  point,  see  vol.  22. 
Gent.  Dig.  Executors  and  Administrators,  8 
733.] 

Appeal  from  Superior  Oourt,  Montgomery 
Goonty;   Peebles,  Judge. 

Action  by  B.  T.  Dunn  and  others  against 
J.  C.  Gurrie,  as  administrator  of  the  estate 
of  Thomas  Bunnell,  deceased.  From  a  judg- 
ment in  favor  of  plaintiffs^  defendant  ap- 
peals.   Reversed. 

The  plaintiff  sued  to  recover  to  his  own 
use  -the  sum  of  $243.80  for  work  done,  labor 
performed,  and  services  rendered  by  him- 
self and  family  for  Thomas  Bunnell,  the 
intestate  of  the  defendant  He  testified  as 
follows:  "Q.  Did  you  ever  do  any  work  on 
the  land  of  Thomas  Bunnell?  A.  I  worked 
on  the  land  in  cultivating  it  I  worked  on 
the  building;  cannot  tell  the  date.  It  was 
worth  75  cents  per  day."  He  further  testi- 
fied that  he  did  other  work,  such  as  cutting 


and  binding  wheat  and  oats,  plowing,  and 
mauling;  that  his  family  also  worked  on 
the  farm ;  that  his  wife  did  the  cooking,  and 
he  took  care  of  the  intestate's  house  and  his 
stock,  and  he  and  his  wife  nursed  him  in  his 
last  illness.  The  plaintiff's  wife  is  a  daugh- 
ter of  the  intestate.  He  then  testified  aa 
to  the  reasonable  value  of  the  work  and 
labor  done  by  him  and  his  family.  All  of 
this  testimony  was  objected  to  by  the  defend- 
ant in  apt  time  and  admitted.  The  defend- 
ant excepted.  There  was  other  evidence 
introduced  by  the  respective  parties  which 
is  not  set  out  in  the  case  because,  as  is  stated, 
there  was  no  exception  thereto.  At  the  close 
of  the  testimony,  the  defendant  requested  the 
court  to  charge  the  jury  •'that,  if  they 
believed  the  testimony  in  the  case»  the  pre- 
sumption of  a  promise  to  pay  for  the  serv- 
ices rendered  is  rebutted  by  the  relation  of 
the  parties,  and  the  plaintiff  is  not  entitled 
to  recover."  This  instruction  was  refused, 
and  defendant  excepted.  There  was  a  ver- 
dict for  $232.15,  and  judgment  thereon  for 
the  plaintiff.    The  defendant  appealed. 

Adams,  Jerome  &  Armfield  and  W.  A. 
Gochran,  for  appellant 

WALKBR,  J.  (after  stating  the  case).  The 
testimony  of  the  plaintiff,  which  was  admit- 
ted by  the  court  over  the  objection  of  the 
defendant,  was  incompetent,  and  should  have 
been  excluded.  If  it  did  not  clearly  show 
a  transaction  or  communication  between  the 
plaintiff  and  the  intestate,  from  which  the 
law  would  imply  a  promise  by  the  latter 
to  pay  for  the  services  alleged  to  have  been 
rendered,  then  it  was  wholly  irrelevant  and 
did  not  tend  to  establish  the  plaintiff's  cause 
of  action  for  work  done  and  labor  performed 
for  the  intestat&  From  the  fact  that  labor 
Is  performed  and  services  are  rendered  which 
benefit  another,  who  avails  himself  of  the 
benefit  thus  derived,  the  law  implies  both  a 
prior  request  for  the  labor  and  services  and 
a  promise  on  the  part  of  the  beneficiary  to 
pay  for  them  what  they  are  reasonably 
worth.  Any  dealing  or  course  of  conduct  on 
the  part  of  the  plaintiff  with  respect  to  the 
deceased  which  tends  to  imply  this  request, 
and  the  consequent  promise  to  pay  the  rea- 
sonable worth  of  the  benefit  received,  must 
of  necessity,  though  indirectly,  show  a  trans- 
action or  communication  with  the  deceased 
within  the  evident  meaning  and  intention  of 
the  statuta  Revisal  1905,  S  1631.  In  this 
case  the  plaintiff  substantially  testified  to  a 
transaction  or  communication  with  the  de- 
ceased ;  otherwise,  where  is  there  the  slight- 
est foundation  for  the  claim  that  the  defend- 
ant as  his  administrator,  is  indebted  to  him. 
If  he  did  not  work  for  the  Intestate,  nor 
render  him  any  service,  there  was  no  im- 
plied promise  to  pay,  and  he  does  not  al- 
lege or  rely  on  an  express  one.  The  case, 
therefore,  is  governed  by  the  principle,  an- 
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uounced  in  Davidson  v.  Bardln,  139  N.  G. 
1,  51  8.  E.  779,  that  the  plaintiff  is  com- 
petent to  testify  as  to  independent  facts, 
but  not  as  to  those  which  tend  to  show  a 
personal  transaction  or  commnnication  with 
the  deceased,  whereby  a  liability  to  him  by 
the  latter,  either  express  or  implied,  would 
arise.  The  plaintiff  cannot,  it  is  further 
said  in  that  case,  by  his  own  testimony  prove 
an  express  contract  by  showing  a  communica- 
tion, or  an  implied  contract  by  showing  a 
personal  transaction,  as,  for  example,  the 
rendition  of  services  which  were  accepted  by 
the  intestate  or  received  without  objection. 
To  the  same  general  effect  is  Kirk  v.  Barn- 
hart,  74  N.  C.  653.  But  the  case  of  Stocks 
V.  Gannon,  139  N.  C  60,  51  S.  E.  802,  is 
more  directly  In  point.  There  the  testimony 
as  to  services  rendered  was  very  similar  to 
that  we  have  here.  We  find  that  the  same 
decision  has  been  made  by  another  court  up- 
on a  like  state  of  facts,  it  being  there  held 
that  such  testimony  is.  In  substance  and 
effect,  a  statement  that  services  had  been 
rendered  under  a  contract,  or  upon  request, 
implying  a  promise  to  pay  for  them,  and 
therefore  related  to  a  transaction  or  commu- 
nication within  the  meaning  of  the  statute 
excluding  such  evidence.  Boyd  v.  Gauthen, 
28  S.  C.  72,  5  S.  E.  170.  Whether  it  was 
competent  for  the  plaintiff  to  testify  as  to 
the  services  rendered  by  his  wife  and  chil- 
dren, for  the  value  of  which  he  sues  in  his 
own  right,  we  need  not  inquire,  as  the  ver- 
dict is  indivisible,  and  the  error  we  have 
already  pointed  out  vitiates  it  as  a  whole. 
It  cannot  be  ascertained  to  what  extent  the 
incompetent  evidence  influenced  the  jury,  all 
of  the  items  being  indistinguishably  blended 
in  one  amount  Rowe  v.  Lumber  Co.,  133  N. 
C.  444,  45  S.  E.  830;  Beam  v.  Jennings,  90 
N.  G.  82,  2  S.  E.  245;  Holmes  V.  Godwin,  71 
N.  G.  306. 

The  instruction  requested  by  the  defendant 
was  properly  refused.  All  of  the  evidence, 
as  the  case  shows,  is  not  before  us.  We 
cannot,  therefore,  decide  whether,  "if  the 
Jury  believe  the  testimony,"  the  Implication 
of  a  promise  which  the  law  ordinarily  raises 
has  been  rebutted,  because  we  are  not  in- 
formed as  to  what  the  testimony  was.  Up- 
on the  evidence  which  appears  In  the  record 
we  do  not  think  that,  if  it  had  all  been  com- 
petent and  a  promise  could  be  implied,  there 
was  anything  in  the  relation  of  the  parties, 
so  far  as  we  are  now  advised,  which  rebuts 
the  implication  of  the  law.  As  now  pre- 
sented, the  case  does  not  fali  within  any  of 
the  adjudged  cases  upon  this  subject  Hus- 
sey  V.  Roundtree,  44  N.  G.  110;  Hudson  v. 
Lutz,  50  N.  G.  217;  Dodson  v.  McAdams, 
96  N.  G.  149,  2  S.  E.  453,  60  Am.  Rep.  408; 
Young  V.  Herman,  97  N.  G.  280,  1  S.  E.  792 ; 
Callahan  v.  Wood,  118  N.  O.  753,  24  S.  E. 
542 ;  Avitt  v.  Smith,  120  N.  G.  392,  27  S.  E. 
91 ;  Hicks  V.  Barnes,  132  N.  G.  146,  43  S. 
E.  604;    Stallings  v.  Ellis,  136  N.  a  69,  48 


S.  E,  548.  These  cases  establish  the  prin- 
ciple that  certain  relations  existing  between 
the  parties  raises  a  presumption  that  no 
payment  was  expected  for  services  rendered, 
or  support  furnished  by  the  one  to  the  other. 
The  presumption  standing  by  itself  repels 
what  the  law  would  otherwise  imply — tiiat 
is,  a  promise  to  pay  for  them ;  but  this  pre- 
sumption is  not  conclusive,  and  may  in  its 
turn  be  overcome  by  proof  of  an  agreement 
to  pay,  or  of  facts  and  circumstances  from 
which  the  jury  may  infer  that  paym^it  was 
intended  by  one  of  the  parties  and  expected 
by  the  other.  There  is  no  fixed  rule  gov- 
erning all  cases  alike,  but  each  case  as  it 
arises  must  be  determined  upon  a  considera- 
tion of  all  the  facts  and  circumstances,  sub- 
ject however,  to  the  legal  bearing  on  the  lia- 
bility of  the  particular  relation  existing  at 
the  time  between  the  parties,  as  shown  in  the 
cases  cited  and  in  others  of  a  similar  kind 
decided  by  this  court  Young  v.  Herman,  97 
N.  G.  280,  1  S.  E.  792;  21  Am.  &  Eng.  Enc 
Law  (2d  Ed.)  1061.  1063;  Williams  ▼. 
Barnes,  14  N.  G.  348. 

There  is  nothing,  though,  in  the  facts  of 
this  case  as  we  view  them,  to  prevent  a  re- 
covery, if  the  plaintiff  had,  by  compet^it 
evidence,  proved  that  he  had  performed  the 
services  as  alleged,  and  that  the  intestate 
received  the  benefit  of  them. 

New  trial. 


(73  8.  G.  906) 
FOWLES   V.    SEABOARD   AIR   LINE   RY. 

(Supreme  Goart  of  South  Garoiioa.    Feb.  26, 
1906.) 

1.  Railboads — KnxiNQ  Doo  on  Track. 

There  is  no  presumption  of  negligence  of  a 
railroad  from  the  fact  of  the  killing  of  a  dog 
on    the    track. 

[Ed.  Note. — For  cases  in  point,  see  voL  41« 
Gent  Dig.  Railroads,  S  1578.] 

2.  Same — Signals  at  Gbossing. 

An  engineer  is  not  required  to  give  statu- 
tory signals  at  crossings  to  warn  a  dog  hunt- 
ing near  the  track,  but  must  take  precautions 
to  avoid  injuring  the  dog,  if  seen  on  the  track, 
and  not  in  the  possession  of  its  faculties. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Gent.  Dig.  RaUroads,  H  1476-1478.] 

Appeal  from  Gommon  Pleas  Circuit  Court 
of  Richland  County;   Gary,  Judge. 

Action  by  J.  J.  Fowles  against  the  Sea- 
board Air  line  Railway.  From  a  judgment 
afilrming  a  Judgment  of  magistrate,  defend- 
ant appeals.    Reversed. 

Lyles  &  McMahan,  for  appellant  Jaa.  H. 
Fowles,  Jr.,  for  respondent 

WOODS,  J.  The  plaintiff  recovered  judg- 
ment in  the  court  of  Magistrate  Robert  Moor- 
man for  $75,  the  alleged  value  of  a  Bed 
Bone  fox  hound  killed  by  the  defendant's 
train  of  cars.  The  judgment  of  the  circuit 
court  affirming  the  judgment  of  the  mag- 
istrate must  be  reversed  on  the  ground  that 
there  was  no  evidence  of  negligence.    The 
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proof  was  that  the  dog  was  killed  by  the 
train  while  trailing  around  the  trade  near 
the  public  crossing.  The  act  of  the  defend- 
ant alleged  to  be  negligent  and  on  which,  as 
stated  by  the  magistrate,  the  Judgment  was 
based,  was  that  the  defendant's  train  "gave 
no  warning  such  as  is  usually  given  when 
animals  are  on  the  track,  and  that  this  was 
negligence  inasmuch  as  the  engineman  had 
ample  time  to  see  the  dog  ahead  of  him." 
No  witness  saw  the  dog  when  he  was  killed, 
and  there  is  nothhag  to  indicate  whether  he 
was  on  the  track  long  enough  for  the  engine* 
man  to  see  him  and  sound  the  whistle,  or  ran 
on  the  track  the  instant  he  was  killed.  The 
person  who  had  him  in  charge,  and  who  knew 
of  the  approach  of  the  train  had  no  right 
to  rely  upon  the  statutory  signals  required  at 
a  crossing,  as  the  dog  was  not  in  the  attitude 
of  one  intending  to  cross,  but  merely  hap- 
pened to  be  hunting  near  by.  Neely  v. 
Raikoad  Co.,  33  3.  G.  136,  11  S.  E.  636; 
Kinard  v.  Railroad  Co.,  39  S.  C.  514,  18 
B.  E.  119;  Sims  v.  Railway  Co.,  59  S.  G. 
246,  87  S.  E.  836.  The  rule  In  Danner's 
Case,  4  Rich.  Law,  329,  55  Am.  Dec.  678, 
does  not  apply  to  the  killing  of  a  dog  by  a 
railroad  train  and  there  is  no  presumption 
of  negligence  from  the  fact  of  killing.  Wil- 
son ▼.  Railroad  Co.,  10  Rich.  Law,  52; 
Richardson  v.  Railroad  Co.,  55  S.  C.  334, 
83  S.  E.  466.  The  dog's  intelligence,  the 
rapidity  and  agility  with  which  he  moves, 
warrant  those  in  charge  of  a  train  in  acting 
upon  the  supposition  that  he  will  observe 
its  approach,  and  get  out  of  its  way.  In  this 
respect  it  is  reasonable  to  place  him  on  some- 
what the  same  footing  as  a  human  being 
when  in  the  possession  of  all  his  faculties 
and  capable  of  seeing  the  danger  and  escap- 
ing from  it.  If  the  dog  had  been  observed 
by  the  engineman  to  be  on  the  track  in  a 
condition  of  helplessness  cr  even  impaired 
capacity  to  take  care  of  itself,  it  would  have 
been  the  duty  of  the  engineman  to  take  some 
precaution  for  its  safety;  but  there  is  no 
proof  that  the  dog  was  not  in  possession  of 
his  faculties,  or  that  the  engineman  had  any 
opportunity  to  see  him  on  the  track  before  he 
was  killed. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed. 


(73  S.  C.  32S) 

Ez  parte  MILEY. 

WARNEKB  V.  EEARSE  et  nz. 

(Supreme  Court  of  South  Carolina.    Feb.  26, 
1906.) 

L    HOMESTEAD^EXEMFTIONS. 

Where  neither  a  wife  nor  a  husband  owned 
lands  in  the  state,  other  than  a  house  and  lot 
of  the  value  of  $750,  the  wife  had  a  right 
of  homestead  in  such  house  and  lot,  which, 
being  of  less  value  than  $1,000,  was  not  sub- 
ject to  ary  lien  by  her  creditors. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homestead,  SS  93-87.] 


2.  Appeal — ^Exceptions — Sufficiewct. 

Where  an  exception  points  out  no  specific 
error,  it  will  not  be  considered. 

[Ed.  Note. — For  cases  in  point,  see  voL  % 
Gent.  Dig.  Appeal  and  Error,  H  1620-163a] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County;   Klugh,  Judge. 

Action  by  H.  F.  Wameke  against  D.  H. 
Kearse  and  Susan  Badger  Kearse.  Petition 
of  Salley  Miley  to  enjoin  levy  on  certain  real 
estate  under  a  Judgment  for  plaintiff  in  such 
action.  From  an  order  granting  said  peti- 
tion, H.  F.  Wameke  appeals.    Affirmed. 

T.  R.  Morgan,  for  appellant.  Croft  ft 
Salley,  for  respondent 

POPE,  G.  J.  This  is  an  appeal  from  an 
order  of  his  honor.  Judge  Klugh,  enjoining 
Mrs.  H.  F.  Wameke,  the  appellant,  and  the 
sheriff  of  Aiken  county,  from  selling  certain 
real  estate,  levied  upon  under  the  judgment 
in  the  case  of  H,  F.  Wameke,  plaintiff,  a- 
gainst  D.  H.  Kearse  and  Susan  Badger 
Kearse,  defendants.  The  following  facts 
were  admitted  by  the  parties  to  this  contro- 
versy: (1)  That  D.  H.  Kearse  and  Susan 
Badger  Kearse  became  husband  and  wife  on 
the  25th  of  September,  1890.  That,  as  hus- 
band and  wife,  they  resided  in' a  house  and 
lot  in  the  city  of  Aiken,  in  this  state,  from 
the  date  of  their  marriage  until  the  2Gth  of 
December,  t901.-  (2)  That  this  small  lot  of 
land  was  all  the  real  estate  which  the 
said  D.  H.  Kearse  and  Susan  Badger  Kearse 
owned,  or  now  own,  and  this  lot  of  land  was 
owned  In  her  own  right  by  the  said  Susan 
Badger  Kearse.  (?)  That  on  the  26th  of 
December,  1901,  for  the  sum  of  $750,  the  said 
Susan  Badger  Kearse,  under  her  deed,  con- 
veyed the  said  small  lot  of  land  to  the  peti- 
tioner, Salley  Miley,  which  said  deed  was 
duly  recorded  in  the  office  of  register  of 
mesne  conveyances  of  Aiken  county  in  title 
book  11,  p.  30.  (4)  That  the  plaintifC,  Mrs. 
H.  F.  Wameke,  obtained  a  judgment  in 
court  of  common  pleas  for  Aiken  county  in 
said  state,  against  the  defendants,  D.  H. 
Kearse  and  Susan  Badger  Kearse,  for  the 
sum  of  $14.19,  on  the  22d  of  November,  1897, 
on  a  note  held  by  the  plaintifP  against  the 
defendants,  dated  the  20th  of  June,  1895. 

(5)  That  the  said  judgment  was  levied  upon 
the  small  tract  of  land,  formerly  owned  by 
Susan  Badger  Kearse  and  at  present  owned 
by  the  petitioner,  Salley  Miley,  by  the  sher- 
iff, Owen  Alderman,  who  has  advertised  the 
same  for  sale  on  the  7th  of  November,  1904,« 
for  the  purpose  of  satisfying  said  judgment 

(6)  That  the  said  Susan  Badger  Kearse  occu- 
pied the  same  as  her  homestead;  that  the 
same  Is  admitted  to  be  worth  the  sum  of 
$750,  and  no  more. 

Upon  the  pleadings  and  the  foregoing 
facts,  the  contention  between  the  parties 
came  on  for  trial  before  Judge  Klugh,  who, 
upon  the  31st  of  October,  1904,  rendered  the 
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following  order:  ''This  is  a  motion  made 
before  me  at  chambers  this  day  upon  notice 
and  upon  a  petition  and  affidavits  on  the 
part  of  Salley  Miley,  for  an  order  enjoining 
the  plaintiff,  Mrs.  H.  F.  Wameke,  and  the 
sheriff  of  Aiken  county,  from  proceeding  far- 
ther with  the  sale  of  a  house  and  lot  located 
In  the  city  of  Aiken,  on  an  ezecntion  Issned 
in  the  above-entitled  action,  on  the  ground 
that  the  said  property  is  exempt  from  the 
Judgment  lien  on  which  said  execution  was 
issued  by  reason  of  th'e  homestead  laws  of 
this  state,  ^he  facts  of  the  case  are  these: 
The  defendants,  Susan  Badger  Kearse  and 
D.  H.  Kearse,  it  appears,  were  married  on 
the  25th  of  September,  1890,  and  have  ever 
since  occupied  the  relation  of  husband  and 
wife,  and  have  ever  since  been  residents  of 
the  state  of  South  Carolina.  It  also  appears 
that  the  Judgment  on  which  the  said  execu- 
tion was  Issued  In  the  above-entitled  action 
was  recovered  on  the  22d  day  of  November, 
1897.  I  also  find  that  from  the  date  said 
Judgment  was  recovered  up  to  and  including 
the  26tb  of  December,  1901,  the  date  on 
which  said  property  was  sold  to  Salley  Miley, 
that  the  defendant,  D.  H.  Kearse,  owned  no 
real  estate  in  this  state,  nor  did  his  wife,  Su- 
san Badger  Kearse,  during  said  period  of  time 
own  any  real  estate,  except  that  herein  ad- 
vertised for  sale,  and  that  they  occupied  the 
same  as  their  home  until  they  removed  to  the 
County  of  Spartanburg,  ih  1896.  That  the 
said  Susan  Badger  Kearse  conveyed  the 
same  to  Salley  Miley  on  the  26th  of  Decem- 
ber, 1901,  for  the  consideration  of  |750, 
which  was  a  reasonable  price  for  the  same. 
On  these  facts  I  hold  as  a  matter  of  law 
that  said  property  not  being  worth  more 
than  |1,000  and  the  defendants  owning  no 
other  property  during  said  period,  the  same 
was  exempt  from  the  Judgment  lien  herein 
as  their  homestead.  "Ordered,  that  plaintiff, 
Mrs.  H.  F.  Warneke,'  and  Owen  Alderman, 
sheriff  of  Aiken  county,  and  all  persons 
claiming  under,  by  or  through  them,  be  en- 
Joined,  and  they  are  hereby  enjoined  and 
restrained,  from  proceeding  further  with  the 
sale  until  the  further  order  of  the  court,  and 
the  plaintiff,  Mrs.  H.  F.  Warneke,  pay  the 
cost  of  this  proceeding." 

To  which  order  the  appellant  filed  the 
following  exceptions:  "(1)  Because  his  hon- 
or erred  in  holding  as  a  matter  of  law  that 
the  property,  sought  to  be  sold,  not  being 
worth  more  than  $1,000  and  the  def  endantown.- 
Ing  no  other  real  property  during  the  period 
mentioned  in  the  petition,  was  exempt  from 
the  Judgment  lien  herein  as  their  homestead; 
whereas,  he  should  have  held  as  a  matter  of 
law  that  the  defendant,  Susan  B.  Kearse, 
waived  any  right  to  homestead  that  she  may 
have  had  in  said  real  estate  by  her  deed  of 
conveyance  of  the  said  real  estate  to  said 
Salley  Miley.  (2)  Because  his  honor  erred  in 
not  holding  as  a  matter  of  law,  as  contended 
by  the  plaintiff,  that  inasmuch  as  the  real 


estate  had  never  been  assigned  or  set  off  to 
the  defendant,  Susan  Badger  Kearse,  as  a 
homestead,  ttie  lien  of  Judgment  remained 
upon  said  real  estate,  and  the  same  was  con- 
veyed to  the  petitioner,  Salley  Miley,  sabject 
to  said  lien.  (8)  Because  his  honor  erred  in 
not  holding  as  a  matter  of  law,  as  contended 
for  by  the  plaintiff,  that  the  debt  upon  which 
the  Judgment  referred  to  in  the  petition  was 
rendered,  evidenced  by  the  note  mentioned  in 
the  first  paragraph  of  the  third  defense  of 
the  answer  of  the  plaintiff  to  the  petition 
herein  was  a  contract  entered  into  prior  to 
the  adoption  of  the  Constitution  of  South 
Carolina  of  1895,  and,  therefore  ttie  said  Con- 
stitution not  being  retroactive,  section  28,  of 
article  8  of  said  Constitution,  and  the  acts 
passed  pursuant  thereto,  were  not  applicable 
to  this  case,  but  the  Constitution  of  1868,  as 
subsequently  amended  in  the  year  1880. 
governed,  and  that  said  Constitution  did  not 
prohibit  the  waiver  of  the  homestead.  (4) 
Because  his  honor  erred  in  enjoining  and  re- 
straining the  plaintiff,  Mrs.  H.  F.  Warneke, 
and  the  sheriff  of  Aiken  county,  from  pro- 
ceeding further  with  the  sale  herein." 

The  appellant  has  abandoned  exception  3. 
We  will  now  dispose  of  the  other  three  ex- 
ceptions in  their  order. 

1.  The  circuit  Judge  is  sustained  In  the 
matter  embraced  in  this  exception.  The  true 
value  of  the  house  and  lot  in  Aiken,  being 
the  sum  of  $750,  and  it  appearing  that 
neither  said  Susan  Badger  Kearse  nor  her 
husband,  D.  H.  Kearse,  owned  other  lands  In 
this  state  on  the  26th  day  of  December,  1901, 
she  had  a  right  of  homestead  in  said  house 
and  lot,  which  being  of  less  value  than 
$1,000,  was  not  subject  to  any  lien  by  attach- 
ment or  otherwise  by  her  creditors.  Elliott 
T.  Mackorell,  19  S.  C.  243;  Cantrell  v.  Fow- 
ler, 24  S.  C.  428;  Wood  v.  Timmerman,  29 
S.  C.  178,  7  S.  E.  74;  Ketchin  v.  McCarley, 
26  S.  C.  1,  11  S.  B.  1099,  4  Am.  St.  Rep.  674. 
It  made  no  difference  that  such  ri^t  of  home- 
stead was  not  assigned.  Ketchin  v.  McCar- 
ley, supra,  in  which  it  was  held:  "It  is 
clear,  therefore,  that  the  land  in  controversy 
in  this  case,  was  not  only  exempt  from  levy 
or  sale  under  the  execution  issued  to  enforce 
McCarley*s  Judgment,  but  was  not  subject 
to  the  lien  of  such  Judgment  If,  then,  the 
land  was  not  subject  to  the  lien  of  the  Judg- 
ment when  it  was  conveyed  to  the  plaintiff 
(to  petitioner  in  the  case  at  bar),  it  must 
necessarily  have  passed  to  her  free  from 
any  such  lien  or  incumbrance,  and  cannot 
now  be  subjected  to  the  satisfaction  of  a 
Judgment  against  her  grantor." 

2.  The  decisions  cited  above  are  conclu- 
sive of  the  question  raised  by  the  second  ex- 
ception. 

3.  The  fourth  exception  is  too  generaL  It 
points  out  no  specific  error.  These  excep- 
tions are  all  overruled. 

It  is  our  Judgment  that  the  Judgment  of 
the  circuit  court  is  affirmed* 
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WATSON  V.  HOKB. 

(Supreme  Court  of  South  Carolina.    Feb.  27, 
1900.) 

EASEMBiftB— Right  of  Wat  —  Fabm  Lards  t- 

Gates. 

Where  the  owner  of  the  senrient  estate  In 
farm  lands  took  a  right  to  use  his  land  for 
agricultural  purposes  iiubject  to  a  private  right 
of  way,  and  consented  and  assisted  others  in 
laying  out  the  way  across  open  lands,  he  could 
inclose  them,  if  necessary*  by  using  gates  for 
that  purpose,  if  they  were  not  so  constructed 
as  to  constitute  an  unreasonable  burden  on  the 
right  of  way. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent   Dig.  Easements,  M  124-126.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County ;  Gage,  Judge. 

Action  by  D.  A.  A.  Watson  against  Henry 
L.  Hoke.  Decree  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

The  following  is  the  circuit  decree:  "This 
is  an  action  to  abate  a  nuisance  and  to 
farther  enjoin  its  conmiisslon.  The  wrong 
complained  of  is  the  erection  by  defendant 
of  gates  across  a  way  owned  by  plaintiff 
oyer  defendant's  lands.  The  referee  foand 
against  the  plaintiff,  and  the  case  comes  on 
to  be  heard  upon  two  exceptions  by  the 
plaintiff.  The  exceptions  raise  practically 
one  issue,  of  mixed  law  and  fact,  and  that 
is:  Did  the  defendant  have  the  legal  right 
to  at  all  obstruct  plaintiff's  way  across  de- 
fendant's land?  The  land  over  which  the 
way  lies  was  conveyed  by  plaintiff  to  defend- 
ant on  8th  December,  18d2,  and  it  lies  between 
plaintiiTs  two  tracts  of  land.  When  the  deed 
was  made,  this  clause  was  written  into  it: 
'With  the  reservation  of  the  right  of  way 
over  said  tract  of  land  which  I  am  to  have 
on  both  sides  of  Allison's  creek  down  to  my 
land  which  adjoins  said  tract  of  land.' 
Thereafter  the  parties  made  definite  that 
which  the  deed  did  not  They  located  the 
way  upon  the  ground,  worked  it  and  erected 
bridges  along  it  All  the  parties  ever  ex- 
pressly agreed  to  about  the  way  was  written 
Into  the  deed,  and  has  been  recited.  There 
was  no  fence  across  the  way  when  the  deed 
was  made,  and  none  when  the  location  was 
made;  and  therefore  there  were  no  bars  or 
gates  there.  The  way  is  a  private  one,  and 
there  is  no  pretense  it  Is  aught  else.  The 
case  would  not  be  altered  if  plaintiff  had 
never  owned  the  servient  estate,  and  defend- 
ant had  granted  to  him  an  easement  across 
the  defendant's  land.  In  that  event,  would 
the  law  forever  prohibit  defendant  to  fence 
bis  land;  for  a  gate  implies  a  fence?  For 
there  was  no  agreement  between  the  parties, 
and  the  law  must  determine  that  which  they 
have  left  uncertain.  In  my  judgment,  sec- 
tion 1338  of  the  Civil  Code  of  1902,  has  no 
reference  to  a  case  like  this.  It  embodies  the 
act  of  1855.  The  object  of  that  act  was  to 
confer  on  the  owner  of  the  servient  estate, 
by  direct  grant  of  the  Legislature,  a  right  the 
courts  had  held  he  might  acquire  by  pre- 


scription. It  had  reference  to  neighborhood 
roads,  because  the  penalty  was  by  Indict- 
ment State  V.  Pettis,  7  Rich.  Law,  890; 
State  V.  Jefcoat,  11  Rich.  Law,  629.  A  'right 
of  way'  means  what  those  words  imply.  It 
does  not  mean  a  way  always  open.  It  does 
not  mean  a  way  without  any  obstruction. 
Words  have  not  been  used  to  express  that 
idea.  The  right  reserved  is  to  pass  and 
repass;  and,  in  the  absence  of  express  lan- 
guage, that  means  to  pass  and  r^ass  In 
a  reasonable  .manner.  The  testimony  does 
not  show  that  the  gates  constitute  an  unrea- 
sonable obstruction.  It  should  do  so  to  estab- 
lish the  plaintiff's  case.  The  testimony,  leads 
me  to  believe  this  controversy  arose  out  of  a 
controversy  about  bridges  on  the  way.  Unfor- 
tunately for  themselves,  and  for  society,  these 
neighbors  got  wrong  with  one  another,  so 
that  acts  which  might  have  been  regarded  as 
lawful  came  to  be  regarded  as  trespasses. 
I  can  put  my  hand  on  no  controlling  authority 
in  this  state  to  sustain  my  view  of  defend- 
ant's right  to  erect  the  gates.  Mr.  Washburn 
states  the  law  thus:  'As  a  general  proposi- 
tion the  owner  of  a  servient  estate,  over 
which  there  is  a  private  way,  may  maintain 
gates  or  bars  across  the  way,  provided  it  do 
not  materially  Interfere  with  the  use  of  it; 
or  the  way,  by  the  terms  of  the  grant,  is 
to  be  kept  open.*  2  Wash.  Real  Prop.  (4th 
Ed.)  837.  An  Indiana  case  thus  lays  down 
the  rule:  'It  is  the  rule  established  by  the 
authorities,  that  where  one  grants  a  right 
of  way  across  his  land,  he  may  shut  the 
termini  of  the  same  by  gates,  unless  an  open 
way  is  expressly  granted.'  Boyd  v.  Bk>om 
(Ind.  Sup.)  52  N.  £3.  751.  When  the  parties 
laid  out  the  way.  over  an  unobstructed  field, 
the  inference  is  not  conclusive  that  they 
impliedly  agreed  that  it  should  always  re- 
main an  uninclosed  field.  The  defendant 
bad  just  purchased  the  land,  and  the  in- 
ference might  well  be  drawn  that  he  intended 
to  use  it  in  the  same  way  land  owners  do 
use  their  own  lands,  consistent  also  with  the 
rights  of  others  upon  and  over'  it  Each 
party  ought  to  have  the  reasonable  use  of 
his  own,  in  the  absence  of  a  plain  agreement 
to  the  contrary.  In  my  judgment,  the  report 
of  the  referee  should  be  affirmed;  and  it  is 
so  ordered." 

Geo.  W.  S.  Hart,  for  appellant  Finley  ft 
Jennings,  for  respondent 

WOODS,  J.  The  sole  question  In  this  case 
is  whether  the  defendant  should  be  required 
to  remove  gates  erected  across  plaintiff's  right 
of  way  over  defendant's  pasture  land  and  be 
enjoined  from  again  erecting  them.  The 
facts  are  set  out  in  the  decree  of  the  circuit 
judge,  and  this  court  is  fully  satisfied  with 
his  reasoning  and  the  conclusion  that  the 
erection  of  the  gates  was  necessary  for  the 
reasonable  enjoyment  by  defendant  of  his 
land  over  which  the  way  passes,  and  that 
they  do  not  constitute  an  unreasonable  Inter- 
ference with  plaintiff's  right  of  way.    Wheth- 
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er  the  owner  of  land  oyer  which  a  right  of 
way  mns  has  a  right  to  erect  gates  across 
It  depends  upon  the  circumstances.  The  own- 
er of  the  servient  estate  In  farm  land  does 
not  lose  the  right  to  Inclose  hlis  land  for  agri- 
cultural purposes  by  reason  of  taking  it 
subject  to  a  private  right  of  way»  nor  Is  it 
his  duty  to  run  a  fence  on  both  sides  for  the 
entire  length  of  the  way.  as  laid  out  He  may 
inclose  his  land,  using  gates,  provided  they 
are  necessary  for  the  enjoyment  of  his  prop- 
erty, and  are  not  so  numerous  and  of  such 
size  and  construction  as  to  constitute  an 
unreasonable  burden  on  the  right  of  way. 
This  Is  not  only  manifestly  the  reasonable 
view,  but  it  is  supported  by  many  authorities, 
among  which  we  may  mention  the  following 
in  addition  to  those  cited  in  the  circuit  decree: 
Whaley  v.  Jarrett  (Wis.)  34  N.  W.  727,  2 
Am.  St  Rep.  764;  Short  v.  Devine  (Mass.) 
16  N.  B.  148;  Green  v.  Goff  (111.)  39  N.  B. 
975 ;  Bakeman  v.  Talbot  (N.  Y.)  38  Am.  Dec. 
279,  and  note  at  page  281 ;  Jones  on  Base- 
ments, S  409.  While  the  precise  question 
was  not  involved  or  decided,  very  strong 
language  to  the  same  effect  is  used  by  Judge 
Nott  in  Gapers  v.  Wilson,  8  McCord,  170. 
To  require  the  defendant  to  throw  his  pas- 
ture lands  open  would  deprive  him  of  their 
use,  and  to  require  him  to  fence  the  right 
of  way  on  either  side  would  entail  a  most 
unreasonable  burden  upon  him.  On  the  other 
hand,  the  erection  of  two  gates,  which  are 
well  constructed,  does  not  materially  affect 
plaintifTs  enjoyment  of  his  right  of  way. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  afl^med. 


(78  8.  c.  «5) 

STATE  V.  ADAMS. 

(Supreme  Court  of  South  Carolina.    March  8, 
1906.) 

L  Cbiminal  Law  —  Affeai. — Affibmanoe — 

New  Trial. 

Where  a  Judgment  of  conviction  of  the 
circuit  court  has  been  affirmed  in  the  Supreme 
Court,  and  the  case  remanded,  with  instructions 
to  assign  a  new  day  for  tlie  execution  of  the 
sentence,  the  circuit  court  has  no  jurisdiction, 
without  leave  of  the  Supreme  Court,  to  enter- 
tain a  motion  for  new  trial  on  after-discovered 
evidence. 

[Bd.  Note. — For  cases  in  point,  see  vol.  15, 
Cent   Dig.  Criminal  Law,  (  3236.] 

2.  Same — ^Affeal — Jubisdiction. 

On  appeal  from  an  order  granting  a  new 
trial  after  conviction  of  murder  has  been  affirm- 
ed and  the  case  remanded,  the  question  of  juris- 
diction can  be  raised  for  the  first  time  in  the 
Supreme  Court 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County;    Townsend,  Judge. 

It  A.  Adams  was  convicted  of  murder, 
and  moves  for  a  new  trial  on  after-discovered 
evidence.  From  an  order  granting  the  mo- 
tion, the  state  appeals.    Reversed. 

James  E.  Davis  and  W.  St  Julian  Jervey, 
Sols,  for  the  State.  Howell  &  Gruber,  for 
respondent 


JONES,  J.  The  defendant,  R.  A.  Adam8» 
indicted  for  the  murder  of  Henry  Jaqnes, 
was  convicted  and  sentenced  to  death.  A 
motion  for  a  new  trial  was  made  in  the  cir- 
cuit court  and  refused.  On  his  appeal  to 
the  Sui»reme  Court  said  Judgment  was  af- 
firmed, and  the  case  remanded  to  the  dreoit 
court,  "for  the  purpose  of  having  a  new  day 
assigned  for  the  execution  of  the  sentence 
heretofore  imposed.*'  State  t.  Adams,  68  S. 
C.  421,  429,  47  S.  B.  676,  679.  Upon  the  call 
of  the  case  at  the  March  term,  1QQ6,  of  the 
court  of  general  sessions  for  Colleton  county, 
the  solicitor  moved  for  Judgment  In  accord- 
ance with  said  Judgment  of  the  Supreme 
Court  In  the  meantime,  the  defendant's 
counsel  had  served  the  solicitor  with  notice 
of  a  motion  before  Judge  Townsend,  presid- 
ing Judge,  for  a  new  trial  on  after-discovered 
evidence,  upon  the  record  in  the  case  and 
upon  annexed  affidavits.  The  soUcltoi:  re- 
sisted the  motion  upon  other  grounds,  but 
raised  no  question  as  to  the  power  of  the 
court  to  hear  and  determine  said  motion. 
The  circuit  court  granted  the  motion  for  a 
new  trial  and  the  state  now  appeals. 

The  exceptions  raise  two  questions:  (1) 
Whether  the  circuit  court  had  Jurisdiction 
to  grant  a  new  trial  on  after-discovered  evi- 
dence after  Judgment  of  the  Supreme  Court 
affirming  the  Judgment  of  the  circuit  court 
and  remanding  the  case  for  the  assignment 
of  a  new  day  for  execution.  (2)  Whether  the 
showing  made  furnished  a  proper  case  for 
new  trial. 

The  first  question  is  conclusively  settled 
in  favor  of  appellant  by  the  cases  of  State 
V.  Turner,  89  S.  C.  420,  17  S.  E.  885;  State 
V.  Way,  40  S.  C.  294,  18  S.  E.  676;  and  State 
V.  Bzzard,  41  S.  C.  525,  19  S.  E.  854— the  two 
first  named  of  which  held  that,  after  Judg- 
ment of  conviction  in  the  circuit  court  and 
affirmance  thereof  by  the  Supreme  Court 
with  instructions  to  assign  a  new  day  for 
execution  of  the  sentence,  the  circuit  court 
has  no  Jurisdiction  to  entertain  such  motion 
without  previous  leave  of  the  Supreme  Court 
The  Jurisdiction  required  by  the  circuit  court 
when  the  remittitur  is  sent  down  is  only  for 
the  purpose  of  carrying  out  the  final  Judgment 
of  the  Supreme  Court  It  is  contended,  how- 
ever, that  inasmuch  as  no  such  objection  was 
raised  by  the  solicitor  when  the  motion  for 
new  trial  was  made  on  circuit,  that  such  ob- 
jection cannot  be  urged  now.  This,  however, 
is  not  one  of  those  questions  of  procedure, 
or  Jurisdiction  of  the  person,  which  might 
be  waived  by  failure  to  raise  timely  objection, 
but  is  a  question  of  Jurisdiction  of  the  sub- 
Ject-mattter,  which  cannot  be  waived  and 
may  be  urged  for  the  first  time  In  this  court, 
as  consent  cannot  confer  such  jurisdiction. 
Ware  v.  Henderson,  25  S.  C.  385;  Bell  v. 
Fludd,  28  S.  C.  313,  5  S.  B.  810;  Kirven  ▼• 
Scarborough,  70  S.  C.  294,  49  S.  B.  860. 

The  circuit  court  being  without  Jurisdic- 
tion, it  is  wholly  unnecessary  to  consider 
whether  that  court  otherwise  committed  error 
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in  attempting  to  exercise  Jurisdiction.  The 
defendiint  has  not  asked  this  court  to  sus- 
pend the  appeal  herein,  with  leave  to  apply 
anew  to  the  circuit  court  to  grant  a  new  trial 
on  after-discovered  evidence,  as  was  recently 
done  in  the  case  of  State  v.  Palmer  Gresswell 
(per  curiam  order  filed  February  2,  1906), 
and  this  court  will  not  upon  the  record  sua 
si>onte  make  such  order. 

The  order  of  the  circuit  court  Is  reversed 
for  want  of  jurisdiction,  and  the  case  is  re- 
manded to  the  circuit  court  for  the  purpose 
of  having  a  new  day  assigned  for  the  execu- 
tion of  the  sentence  in  conformity  with  the 
former  Judgment. 


(7S  S.  C.  430) 

GARTER  V.  WESTERN  UNION 
TELEGRAPH  CO. 

(Supreme  Court  of  South  Carolina.    Feb.  16, 
190a    On  Rehearing,  March  7,  1906.) 

1.  Telegbaphs — Delay   in   Telegb^lIc — Com- 
plaint. 

A  complaint  for  delay  in  delivering  a  tele- 

Eam:  "We  bring  mother  on  10  o'clock  train, 
ave  conveyance  ready" — alleging  that  the  tele- 
gram was  sent  that  the  receiver  might  make 
preparations  for  the  funeral,  sufficiently  shows 
that  it  might  have  been  expected  that  the  fail- 
ure to  deliver  the  telegram  would  cause  the 
body  to  remain  at  the  station  until  a  convey- 
ance was  procured. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Telegraphs  and  Telephones,  SS  82, 
83,  54.] 

2.  TRIAIi — ^NONSXTIT. 

In  an  action  for  negligence,  if  there  is 
evidence  tending  to  show  negligence,  a  nonsuit 
is  properly  denied. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Negligence,  §§  279-287;  vol.  46, 
Cent.  Dig.  Trial,  §§  338-840.] 

8.  Appeai/-^Review — Reason  fob  Decision. 

Where  a  nonsuit  was  properly  denied,  the 
reasons  given  by  the  court  for  so  doing  are 
immaterial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  S§  840&-8419.] 

4.  Same — Recobd. 

To  procure  a  review  of  an  order  refusing 
a  new  trial,  the  grounds  of  motion  must  be  set 
out  in  the  record. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  SS  2944,  2945.J 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;    Dantzler,  Judge. 

Action  by  John  Carter  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Geo.  H.  Fearons  and  Willcox  ft  Wlllcox, 
for  appellant  W.  F.  Clayton,  for  respond- 
ent. 


GARY,  A.  J.  The  exceptions  assign  error 
on  the  part  of  his  honor,  the  circuit  Judge, 
in  overruling  the  demurrer  to  the  complaint, 
and  in  refusing  the  motions  for  a  nonsuit 
and  new  trial. 

The  complaint  contains  the  following  al- 
legations:   "That  on  the  19th  day  of  Sep- 


tember, 1902,  between  the  hours  of  7  and  8 
in  the  morning,  the  plaintiff  delivered  to 
the  defendant's  agent  at  Lynchburg,  S.  C,  in 
regard  to  the  death  of  plaintiff's  mother,  the 
following  message:  Lynchburg,  S.  C, 
Sept  10,  1902.  To  Millard  Carter,  Effingham, 
S.  C  Will  bring  mother  on  ten  o'clodc 
train,  have  conveyance  ready.  John  Carter.' 
That  the  said  message  was  not  received  in 
Effingham  until  after  the  plaintiff  arrived 
with  the  dead  body  of  his  mother,  and  that 
no  preparations  for  the  funeral  had  been 
made  in  consequence  of  the  nonarrival  of 
the  message.  That  upon  the  arrival  of  plain- 
tiff, which  was  coextensive  with  the  arrival 
of  the  train  from  Florence  to  Charleston, 
and  if  on  time  should  have  arrived  at  Effing- 
ham about  half  past  10,  plaintiff  inquired  of 
the  telegraph  agent  at  Effingham  if  he  had 
received  said  telegram,  he  replied  that  he 
had  not,  but  would  make  inquiries  in  regard 
to  it,  which  he  did  by  telegraphing  to 
Charleston,  S.  C,  when  he  received  from 
Charleston  said  telegram  as  sent  from 
Lynchburg  by  plaintiff,  and  this  he  received 
some  time  between  10  and  11  o'clock  a.  m., 
after  the  train  upon  which  plaintiff  brought 
the  corpse  of  his  mother  had  departed  from 
E^lngham.  That  the  defendant  at  Lynch- 
burg, at  the  time  above  mentioned,  received 
said  message,  and  promised  promptly  to 
transmit  the  same,  and  received  therefor 
the  usual  charge  in  advance.  That  although 
the  address  of  the  said  Millard  Carter  was 
well  known  to  defendant,  and  was  within 
their  regular  delivery  limits  of-  Effingham, 
the  said  defendant  willfully,  wantonly,  and 
grossly  negligently  withheld  said  message 
from  him  in  the  city  of  Charleston,  S.  C, 
one  of  their  offices,  and  failed  to  deliver 
said  message  until  after  the  arrival  of  the 
train  with  plaintiff  and  the  corpse  of  his 
mother,  which  was  somewhere  between  10 
and  11  o'clock  a.  m.,  and  no  preparations 
had  been  made,  as  was  intended  by  sending 
said  mesage.  That  by  reason  of  defendant's 
wanton,  willful  and  grossly  negligent  fail- 
ure to  deliver  to  Millard  Carter  said  message 
as  aforesaid,  no  preparations  were  made  for 
the  funeral,  and  the  corpse  of  plaintiff's 
mother  was  compelled  to  remain  upon  the 
depot  platform  for  several  hours,  until  con- 
veyance could  be  procured,  to  the  great  men- 
tal anguish  and  suffering  of  the  plaintiff, 
and  to  the  damage  of  plaintiff  $500." 

The  defendant  demurred  to  the  complaint 
on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  for 
the  following  reasons:  "(1)  In  that  on  the 
face  of  the  complaint  it  appears  that  the 
defendant  did  not  willfully,  wantonly  and 
grossly  negligently  withhold  said  message  in 
the  city  of  Charleston,  S.  C,  and  did  not 
willfully,  wantonly,  and  grossly  negligently 
fail  to  deliver  said  message.  (2)  In  that  on 
the  face  of  the  complaint  it  does  not  appear 
that  any  of  the  conseqnejices  set  up  In  the 
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complaint,  such  as  the  resting  of  the  corpse 
of  plaintlfTs  mother  upon  the  depot  platform 
at  Effingham,  S.  C,  were  proximately  caused 
by  any  delay  in  the  delivery  of  the  tele- 
gram. (3)  In  that  it  appears  on  the  face  of 
the  complaint  that  plaintlif  was  not  in  any 
sense  damaged  by  any  act  of  the  defendant, 
or  in  consequence  of  any  act  of  defendant. 
(4)  In  that  it  appears  on  the  face  of  tlie  com- 
plaint that  plaintiff  could  not  have  had  any 
mental  anguish  or  suffering  that  could  be 
measured  by  damages,  or  cognizable  under 
the  law»  as  a  result  of  any  act  of  the  de- 
fendant alleged  in  the  complaint  as  a  proxi- 
mate cause.  (5)  In  that  it  does  not  appear 
on  the  face  of  the  complaint  that  the  mes- 
sage was  withheld,  or  its  delivery  delayed 
negligently,  wantonly,  willfully,  or  grossly 
negligently." 

1.  The  complaint  in  effect  alleges  that  the 
plaintiff  sent  a  telegram  in  regard  to  the 
death  of  his  mother,  from  Lynchburg  to  Mil- 
lard Garter  at  Effingham,  notifying  him  that 
he  would  bring  his  mother  on  the  10  o'clock 
train  and  to  have  conveyance  ready;  that 
the  telegram  was  sent  for  the  purpose  of 
having  preparations  made  for  the  funeral; 
that  the  defendant  willfully,  wantonly,  and 
negligently  withheld  and  failed  to  deliver 
the  message,  in  consequence  of  which  no 
preparations  had  been  made  and  no- convey- 
ance was  ready.  The  corpse  of  his  mother 
was  compelled  to  remain  upon  the  platform 
of  the  depot  several  hours,  to  the  great  men- 
tal anguish  and  suffering  of  the  plaintiff. 
The  face  of  the  telegram  and  the  allegations 
of  the  complaint  show  that  such  results 
might  naturally  and  reasonably  have  been 
expected  from  the  failure  to  deliver  the  mes- 
sage. The  demurrer  was,  therefore,  proper- 
ly overruled. 

2  The  defendant  made  a  motion  for  non- 
suit on  the  gprounds  that  there  was  no 
testimony  tending  to  sustain  the  allegations 
of  willfulness  and  wantonness,  or  mere 
negligence.  The  defendant  did  not  make  a 
motion  for  nonsuit  upon  the  cause  of  action 
based  upon  willfulness  and  wantonness,  and 
upon  the  cause  of  action  founded  upon 
mere  negligence,  but  upon  the  whole  case. 
The  failure  to  deliver  the  message,  under 
the  circumstances  of  the  case,  afforded  some 
evidence  of  an  unreasonable  delay.  The  non- 
suit could  not  properly  have  been  granted 
on  the  ground  that  there  was  no  evidence  of 
negligence.  In  the  case  of  Machen  v.  Tele- 
graph Co.,  72  8.  C.  256,  260,  51  S.  B.  697,  the 
rule  as  to  nonsuits  is  thus  stated:  "^he 
cases  are  numerous  to  the  point,  that  where 
the  complaint  alleges  damages  as  the  re- 
sult of  negligence,  and  as  the  result  of  will- 
ful misconduct,  a  nonsuit  cannot  be  granted 
as  to  the  whole  case,  if  there  be  any  testi- 
mony tending  to  show  damages  as  the  re- 
sult of  either  negligence  or  willfulness. 
♦  •  •  In  all  the  cases  cited  above,  the 
motion  for  nonsuit  was  directed  to  the  whole 


case,  and  the  point  decided  was  that  non- 
suit was  improper.  If  there  be  any  evidence 
tending  to  support  a  .verdict  for  damages 
either  for  negligence  or  willful  misconduct" 
Under  this  authority  we  are  constrained  tD 
rule  that  the  motion  for  nonsuit  was  prop* 
erly  refused. 

8.  The  defendant  also  appealed  from  the 
order  of  nonsuit  on  the  ground  that  the 
reasons  assigned  by  the  presiding  Judge 
were  erroneous.  We  have  shown  that  it 
would  have  been  error  of  law  to  have  granted 
the  nonsuit;  and,  as  the  motion  was  prop- 
erly refused,  the  reasons  assigned  are  tm- 
materiaL 

4.  The  defendant  likewise  appealed  from 
the  order  refusing  a  new  trial,  but  the  ex- 
ceptions cannot  be  considered,  as  the  grounds 
upon  which  the  motion  was  made  are  not 
set  out  in  the  record. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

On  Rehearing. 

PER  CURIAM.  After  careful  consider* 
ation  of  the  petition  herein,  the  court  is 
satisfied  that  no  material  question,  either  of 
law  or  fact,  has  been  disregarded  or  over^ 
looked.  It  is  therefore  ordered  that  the  peti- 
tion be  dismissed,  and  the  order  heretofore 
granted  staying  the  remittitur  be  revoked. 


(7S  8.  G.  407) 

LAMAR  et  al.  v.  CROFT  et  al..  County 

Com'rs. 

(Supreme  Court  of  South  Carolina.    March  6, 

1906.) 

1.  Appbai/— Temporabt  Injunction. 

Under  Code  Civ.  Proc  1902,  |  11,  provid- 
ing that  Supreme  Court  shall  have  appellate 
Jurisdiction  for  correction  of  errors  at  law, 
and  shall  review  on  appeal  an  interlocutory 
order  granting,  or  continuing,  or  refusing  an 
injunction,  an  appeal  lies  from  an  interlocu- 
tory order  granting  a  temporary  injunction. 

2.  Injunction— Pabties  in  Intebbst. 

Citizens  of  a  connty  may  sue  to  enjoin 
commissioners  appointed  by  the  (Governor  to  have 
surveys  made   for  proposed  new  county  from 
acting  under  such  appointment 
8.  Pabtibs— Necxssabt    Pabtibs— Pulintivt. 

Under  Code  Civ.  Proc.  1902,  %  138.  pro- 
viding that  all  persons  having  an  interest  in 
the  subject-matter  may  be  joined  as  plaintiffs, 
an  action  may  be  maintained  without  Joining  all 
parties  having  an  interest. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Parties,  S  18.] 

4.  Constitutional  Law*— Bzboutivb  Powbbs 
—Judicial  Review. 

Const  art  7,  |  1,  imposes  exclusively  on 
the  Governor  the  duty*  to  determine  whether 
there  has  been  a  compliance  with  the  Constito- 
tion  preparatory  to  the  ordering  of  an  election 
for  the  formation  of  a  new  county,  and  courts 
have  no  power  to  interfere  with  him  in  the 
exercise  of  his  discretion. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County;  Aldrich,  Judge. 

Action  by  B.  D.  Lamar  and  others  against 
T.  G.  Croft  and  others,  county  commissioners. 
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From  an  <^er  granting  a  temporary  injmio- 
tlon.  defendants  H.  M.  Cassels  and  Lutber  W. 
Beese  appeal.    ReTersed. 

George  .T.  Jackson,  for  appellants.  Hen- 
dersons, Davis,  Gunter  &  Gyles,  Sawyer  & 
Owens,  T.  R.  Morgan,  Rice  &  Jobnson, 
for  respondents. 

GART,  A.  J.  Tills  Is  an  appeal  from  an 
Interlocntory  order  of  injunction.  The  com- 
plaint alleges  that  during  the  year  1903,  the 
Governor,  upon  petition  filed  in  his  office,  or- 
dered an  election  to  be  held  In  portions  of 
the  counties  of  Aiken,  Edgefield,  and  Bam- 
well  for  the  formation  of  a  proposed  new 
coimty,  which  was  denominated  to  be  the 
comity  of  Hammond.  That  said  election  was 
held  on  the  15th  of  December,  1903,  and  re- 
sulted in  the  defeat  of  the  proposed  new 
county.  That  in  1905,  and  within  four  years 
from  the  date  of  said  election,  the  same  pro- 
moters of  the  proposed  county  of  Hammond, 
filed  in  the  office  of  the  Governor,  a  petition 
for  the  formation  of  a  new  county  from  por- 
tions of  Aiken  and  Bdgefield  counties,  with 
the  proposed  name  of  Heyward.  That  the 
territory  in  the  proposed  counties  of  Ham- 
mond and  Heyward  is  substantially  and 
practically  the  same.  That  the  Governor  has 
appointed  the  defendants  as  commissioners 
who  are  about  to  engage  upon  the  discharge 
of  their  duties  in  making  contracts  with  sur- 
veyors, which  will  result  in  the  unlawful  ex- 
penditure of  the  funds  of  the  counties.  His 
honor,  the  circuit  Judge,  issued  a  rule  against 
the  defendants  to  show  cause  why  a  tempo- 
rary injunction  should  not  be  granted.  The 
defendants  made  return  to  the  rule  to  show 
cause,  based  upon  the  pleadings  and  affida- 
vits. 

The  defendants  Cassels  and  Reese  inter- 
posed a  demurrer  to  the  complaint  on 
grounds  that  virill  be  hereinafter  stated.  The 
circuit  Judge  overruled  the  demurrer,  and  in 
his  order  thus  states  his  reasons  for  granting 
the  temporary  injunction:  "I  have  no  hesi- 
tation in  holding  that  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, on  the  equity  side  of  the  court  •  •  • 
The  contention  of  the  plaintiffs  is,  that  the 
county  now  proposed  to  be  formed  by  the 
name  of  Heyward  is  substantially,  essen- 
tially and  practically  the  same  county  as  was 
the  proposed  county  of  Hammond,  which  was 
defeated  by  an  election  before  the  people  in 
December,  1903,  and  that  the  effort  on  the 
part  of  the  promoters  of  the  said  proposed 
county  of  Heyward,  Is  inimical  to  the  second 
section  of  the  7th  article  of  the  Ckmstitution 
of  South  Carolina  of  1895,  which  contains  the 
express  provision  that  'an  election  upon  the 
question  of  forming  the  proposed  new  county 
shall  not  be  held  oftener  than  once  In  four 
years.'  The  contention  on  the  part  of  the 
defendants  Cassels  and  Reese  in  their  an- 
swer, is  that  the  proposed  county  of  Hey- 
ward is  not  the  same  as  the  formerly  pro- 


posed county  of  Hammond.  In  the  case  of 
Riley  v.Unicm  Station  Co.,  67  S.  C.  98,  45  S.S. 
149,  our  Supreme  Court,  following  the  case  of 
Cudd  V.  Calvert,  54  S.  C.  457,  32  S.  B.  508, 
decides  that  where  the  action  is  brought  sole- 
ly for  the  purpose  of  obtaining  an  injunction, 
and  where,  if  the  facts  alleged  in  the  com- 
plaint are  found  to  be  true,  the  proper  case 
for  injunction  would  be  presented,  it  would 
be  enar  to  dissolve  a  temporary  injunction' 
upon  a  mere  motion  heard  upon  affidavits,  as 
that  wotild  deprive  the  plaintiff  of  his  right 
to  have  the  facts  determined  in  the  mode  pre- 
scribed by  law.  Instead  of  by  affidavits,  a 
most  unsatisfactory  mode  of  eliciting  proof. 
The  prayer  in  the  complaint  of  these  plain- 
tiffs is  simply  for  injunction,  and  the  allega- 
tions of  the  complaint  as  sustained  by  the  ex- 
hibits and  affidavit  connected  therewith  show 
that  they  are  entitled  to  the  relief  which  they 
ask,  nor  in  my  Judgment  does  the  denial  in 
the  answer  and  the  affidavit  presented  with 
it,  effect  sufficiently  the  case  made  by  the 
plaintiff  to  authorize  me  in  denying  the 
preservation  by  this  court  of  the  status  quo 
of  this  ccmtroversy  until  the  matter  can  be 
finally  determined  by  the  court  in  the  proper 
way,  as  It  may  seem  to  the  presiding  Judge 
who  shall  finally  hear  the  cause.  If  the  de- 
fendants under  the  act  of  1905,  the  constitu- 
tionality of  which  is  not  questioned,  are  pro- 
ceeding to  take  steps  looking  towards  the  es- 
tablishment of  a  new  county,  which  in  all  es- 
sentials is  the  same  new  county  in  which  an 
election  was  held  not  more  than  four  years 
ago,  then  they  are  proceeding  in  an  unconsti- 
tutional afid  unlawful  manner,  and  they 
should  be  restrained  by  a  court  of  equity." 

1.  When  the  case  was  called  for  hearing  in 
this  court,  the  respondents  raised  the  objec- 
tion that  the  order  was  not  appealable.  Sec- 
tion 11  of  the  Code  of  Civil  Procedure  of  1902 
provides  that  '*tbe  Supreme  Court  shall  have 
appellate  Jurisdiction  for  correction  of  errors 
of  law  in  law  cases,  and  shall  review  upon  ap- 
peal an  interlocutory  order  or  decree  in  the 
court  of  common  pleas  granting,  or  continuing, 
or  modifying,  or  refusing  an  injunction."  The 
objection  must,  therefore,  be  overruled. 

2.  The  first  ground  of  demurrer  was  "that 
it  appears  upon  the  face  of  the  complaint 
that  the  plaintiffs  have  no  legal  capacity  to 
bring  this  action,  they  having  no  sufficient 
interest  in  the  cause,  and  the  action.  If  main- 
tainable at  all,  being  only  maintainable  by 
the  counties  to  be  affected,  to  wit,  the  coun- 
ties of  Aiken  and  Edgfield,  acting  through 
their  duly  constituted  and  authorized  officers 
and  agents."  The  circuit  Judge  properly  over- 
ruled this  ground  of  demurrer,  citing  Mauldin 
V.  Greenville,  33 S.  O.  1,  US.  B.434,  8  L.  R.A. 
291,  and  High  on  Injunctions,  §  802,  to 
which  might  be  added  Butler  v.  Ellerbe,  44 
S.  C.  276,  22  S.  E.  425,  and  the  authorities 
therein  mentioned.  7he  second  ground  of 
demurrer  was  **that  It  appears  upon  the 
face  of  the  complaint  that  there  Is  a  non- 
Joinder  of  parties  plaintiff,  for  that  even  if 
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the  plaintiffs  are  proper  parties,  the  action 
cannot  be  maintained  by  them  alone,  but  the 
comities  interested,  to  wit,  Aiken  and  Edge- 
field, should  be  Joined  as  parties  plaintiff." 
Section  138  of  the  Code  of  Oivil  Procedure 
of  1902,  is  as  follows:  "All  persons  having 
an  Interest  in  the  subject  of  the  action,  and 
in  obtaining  the  relief  demanded,  may  be 
Joined  as  plaintiffs,  except  as  otherwise  pro- 
vided in  this  title.*'  This  section  was  con- 
strued in  McCorkle  v.  Williams,  43  S.  C.  66, 
20  S.  E.  744,  wherein  it  was  ruled  that  the 
action  may  be  maintained  without  Joining 
all  parties  having  an  interest  This  ground 
of  demurrer  was  likewise  properly  overruled. 
3.  The  third,  fourth,  and  fifth  grounds  of 
demurrer  were :  "(3)  That  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  (4)  That  there  is  no  equity  in  the 
complaint,  and  the  plaintiffs  are  not  entitled 
to  the  relief  prayed,  or  to  any  equitable  re- 
lief. (5)  That  it  appears  upon  the  face  of  the 
complaint  that  the  plaintiffs  have  a  com- 
plete and  adequate  remedy  at  law."  The 
circuit  Judge,  in  his  order,  states  that  the 
constitutionality  of  Acts  1905,  p.  915,  is  not 
questioned.  If  the  question  whether  there 
has  been  a  compliance  with  the  requirements 
of  the  Constitution  preparatory  to  the  order- 
ing of  an  election  by  the  Governor,  is  to  be 
determined  by  the  courts,  then  the  complaint 
states  facts  sufficient  to  entitle  the  plaintiffs 
to  equitable  relief ;  while,  on  the  other  hand, 
if,  under  the  provisions  of  the  Constitution, 
such  question  is  addressed  to  the  discretion 
of  the  Governor,  the  courts  have  not  the 
power  to  interfere  with  the  exercise  of  his 
discretion.  Section  1,  art  7,  of  the  Constitu- 
tion, provides  that  "the  General  Assembly 
may  establish  new  counties  in  the  following 
manner:  Whenever  one-third  of  the  quali- 
fied electors  within  the  area  of  each  section 
of  an  old  county  proposed  to  be  cut  off  to 
form  a  new  county,  shall  petition  the  Gov- 
ernor for  the  creation  of  a  new  county,  set- 
ting forth  the  boundaries  and  showing  com- 
pliance with  the  requirements  of  this  article, 
the  Governor  shall  order  an  election,  within 
a  reasonable  time  thereafter,  by  the  quali- 
fied electors  within  the  proposed  area."  One 
of  the  requirements  of  that  article  Is  that 
"an  election  upon  the  question  of  forming  the 
same  proposed  new  county,  shall  not  be 
held  oftener  than  once  in  four  years."  Our 
construction  of  section  1,  art  7,  of  the  Con- 
stitution, is  that  it  imposes  exclusively  upon 
the  Governor  the  duty  of  determining  wheth- 
er there  has  been  a  compliance  with  the  re- 
quirements of  the  Constitution  preparatory 
to  the  ordering  of  an  election,  and  that  the 
courts  have  not  the  power  to  interfere  with 
him  in  the  exercise  of  his  discretion.  There- 
fore, the  complaint  presents  no  grounds  for 
equitable  relief.  This  case  differs  from  the 
cases  of  Riley  v.  Union  Station  Co.,  67  S. 
C.  93,  45  S.  E.  149,  and  Cudd  v.  Calvert, 
54  S.  C.  457,  32  S.  B.  503.  cited  by  the 
circuit  Judge,  in  that  the  complaint  in  those 


cases  set  forth  grounds  entitling  the  plain- 
tiff to  equitable  relief,  while  in  this  case  there 
are  no  such  grounds.  It  was,  therefore,  error 
to  grant  the  temporary  order  of  injunction 

It  is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  be  reversed. 


(73  S.  C.  364) 
PAGAN  V.  DRAKE  FURNITURE  CX). 

(Supreme  Court  of  South  Carolina.    Feb.  28. 
1906.) 

1.  Dakages— PuNinvi:  Damages. 

In  an  action  for  trespass  committed  by 
defendant's  agents  and  servants,  an  instruction 
as  to  punitive  damages,  that  the  object  is  to 
punish  a  wrong,  and  in  deciding  whether  puni- 
tive damages  should  be  awarded  the  jury  should 
determine  whether  there  has  been  a  wrong  com- 
mitted on  plaintiff  in  taking  certain  property 
belonging  to  plaintiff,  the  contention  of  plain- 
tiff being  -that  it  was  done  in  a  wanton,  reckless 
manner,  against  her  wishes,  and  the  contention 
of  defendant  being  that  she  agreed  to  their 
taking  of  the  property,  is  not  erroneous  as 
authorising  punitive  damages  for  any  wrong, 
though  unaccompanied  by  wantonness,  willfal- 
ness,  or  high-handed  conduct. 

2.  Tbespass— Damages— InsTBuoTioNs. 

In  an  action  for  trespass  committed  by  de- 
fendants' agents,  an  instruction  that  there  wa& 
no  evidence  that  plaintiff  was  intimidated, 
frightened,  or  subjected  to  nervous  shocic,  was 
properly  refused  where  there  was  testimony 
that  in  plaintiff's  own  home  one  of  defendants 
drew  a  pistol  and  cursed  her,  and  threatened 
to  kick  her,  and  used  considerable  violence  in 
seizing  certain  property  belonging  to  plaintiff. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Gary,  Judge. 

Action  by  Louisa  Pagan  against  the 
Drake  Furniture  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Clark  &  Clark  and  D.  W.  Robinson,  for 
appellant 

WOODS,  J.  The  complaint  In  this  case 
alleges  in  substance  that  the  defendant,  by 
his  agents  and  servants,  entered  the  prem- 
ises of  plaintiff,  demanded  payment  of 
money  due  by  her  to  him,  and  upon  her 
failure  to  pay,  recklessly,  willfully  and 
maliciously  seized  a  tablecloth  of  the  value 
of  $1.51  belonging  to  her,  and  forcibly  and 
against  her  will  carried  it  away;  and  that 
in  making  this  seizure,  defendant's  agents, 
for  the  purpose  of  frightening  her  into 
compliance  with  their  demands  and  humiliat- 
ing her,  used  language  calculated  to  frighten 
and  intimidate,  and  which  did  frighten  plain- 
tiff and  subject  her  to  nervous  shock. 
Damages  were  alleged  and  demanded  in  the 
sum  of  $1,000.  The  defendant  in  his  answer 
alleges  that  the  tablecloth  was  his  property, 
hired  to  plaintiff,  and  that  it  was  taken 
under  the  right  given  by  a  written  contract 
with  her,  and  denies  that  he  acted  recklessly, 
willfully  or  maliciously.  Under  the  issue 
thus  made  the  plaintiff  recov^ed  a  verdict  of 
$100. 

The  defendant's  appeal  depends  mainly  up- 
on whether  the  circuit  judge  committed  the 
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error  of  charging  that  pnnltiTe  damages 
could  be  Inflicted  for  "a  wrong"  which  would 
mean  any  wrong,  though  unaccompanied  by 
recklessness,  wantonness,  willfulness,  mal- 
ice, or  high-handed  conduct  We  do  not 
think  the  Jury  could  have  received  that 
impression.  It  Is  true,  that  the  circuit  Judge 
did  say:  "Now,  as  to  the  question  of  pu- 
nitive damages:  the  object  of  punitive  dam- 
ages is  to  punish  a  wrong.  In  deciding  as 
to  whether  or  not  you  should  award  punitive 
damages,  you  will  determine  whether  there 
has  been  a  wrong  committed  on  the  plaintiff 
by  the  defendant;  and  that  brings  up  the 
question  of  the  taking  of  the  tablecloth." 
But  he  Immediately  followed  this  with  the 
following  statement,  which  indicated  that 
the  issue  was  whether  the  seizure  was  a  wan- 
ton and  high-handed  wrong:  "There  Is  no 
Issue  that  the  defendants  took  possession 
of  the  tablecloth,  but  there  Is  where  the 
difference  on  the  question  of  fact  comes  In; 
the  contention  of  the  plaintiff  being  that  they 
did  It  in  a  reckless,  high-handed,  canton 
spirit,  against  her  wishes;  the  contention  of 
the  defendant  that  she  agreed  to  them  taking 
the  property,  and  they  did  nothing  more 
than  actually  go  there  and  take  the  prop- 
erty." That  the  impression  conveyed  to  the 
Jury  was  that  the  wrong  for  which  they 
might  give  punitive  damages  should  be  reck- 
less and  high-handed  is  further  evident  from 
this  language  of  the  charge:  "So  if  nothing 
was  due  for  the  purchase  of  the  tablecloth, 
then  they  would  have  no  right  to  take  it 
If  condition  had  been  broken,  then  they 
would  have  the  right  to  take  it  peaceably 
and  quietly;  if  that  was  the  manner  in  which 
the  taking  was  done,  past  due,  condition 
broken,  and  they  took  it  peaceably  and  quiet- 
ly, they  w^ould  have  the  right  to  do  that 
If  not,  and  they  took  it  in  a  reckless,  high- 
handed manner,  and  in  the  taking  she  was 
injured,  in  addition  to  that  injury  you  might 
award,  as  I  say,  punitive  damages,  in  order 
to  punish  a  wrong,  if  they  committed  a 
wrong.  If  there  is  no  wrong,  there  is  no 
right  of  action.  If  they  have  committed  a 
wrong;  in  addition  to  actual  damages  sustain- 
ed, you  can  award  punitive  damages.  If  you 
think  it  is  a  case  for  punishment  you  can 
award  punishment  by  your  verdict  That  is 
the  theory  of  punitive  damages."  The  excep- 
tions on  this  point  cannot  be  sustained. 

Manifestly,  it  would  have  been  an  error 
to  charge,  as  defendant  contends  the  circuit 
Judge  should  have  done,  that  there  was  no 
evidence  "that  plaintiff  was  intimidated, 
frightened  or  subjected  to  nervous  shock,"  in 
the  face  of  the  testimony  on  the  part  of  the 
plaintiff  that  in  her  own  home  one  of  the 
defendant's  agents  drew  a  pistol  and  cursed 
her  and  threatened  to  kick  her,  and  used 
considerable  violence  in  seizing  the  table- 
cloth, causing  the  plaintiff  to  cry.  It  is  also 
clear  from  the  evidence  above  recited,  that 
it  would  have  been  error  for  the  circuit  Judge 
to  charge,  as  he  was  in  effect  requested  by 


the  defendant  to  do,  that  the  plaintiff  could 
only  recover  the  value  of  the  tablecloth  with- 
out punitive  damages,  even  if  nothing  was 
due  by  plaintiff  under  the  contract  which 
defendant  claimed  conferred  on  him  the  right 
to  seize. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(73  S.  G.  438) 
MOODY  V.  McKINNBY  et  aL 

MORTON  V.  SAME. 

(Supreme  Court  of  South  Oarolina.    March  0, 
1906,) 

IlTTOXIOATING     LlQUOBS— ILLBOAL    TbANSPOB- 

TATioN— Confiscation  of  Conveyance. 
Where  plaintiffs  did  not  consent  to  or 
have  knowledge  of  or  voluntarily  permit  their 
property  to  be  in  the  custody  of  another  under 
circumstances  which  should  have  lead  them  to 
believe  that  it  would  be  used  in  transporting 
liquor  in  the  nighttime,  the  property  is  not 
subject  to  seizure  and  confiscation  under  Cr. 
Code,  S  594,  providing  that  any  conveyance 
transporting  liquors  at  night  shall  be  liable 
to  seizure  and  confiscation. 

Appeal  from  General  Sessions  Qrcuit 
Court  of  Oconee  County;  Gary,  Judge. 

Actions  by  John  M.  Moody  and  by  John 
A.  Morton  against  J.  T.  McKinney  and  P.  P. 
McDanlel.  Judgments  for  plaintiffs,  and  de- 
fendants appeal.    Affirmed. 

Jaynes  &  Shelor,  for  appellants.  Stribling 
&  Hemdon,  for  respondent 

JONES,  J.  The  above-entitled  actions 
were  commenced  before  A.  P.  Crisp,  magis- 
trate, on  the  24th  day  of  December,  1904,  for 
claim  and  delivery  of  personal  property.  As 
both  cases  grew  out  of  the  same  transaction 
and  involve  the  same  state  of  facts,  they 
were  tried  together.  The  plaintiff  John  M. 
Moody  sued  for  the  recovery  of  the  posses- 
sion of  one  black  mare  of  the-  value  of  $75, 
and  the  plaintiff  John  A.  Morton  sued  for 
the  recovery  of  one  top  buggy,  one  set  of 
buggy  harness,  and  one  lap  robe,  of  the  value 
of  $64.80.  The  cases  were  tried  together  be- 
fore A.  P.  Crisp,  magistrate,  and  a  Jury,  on 
the  23d  day  of  January,  1906.  The  Jury 
found  a  verdict  in  favor  of  the  plaintiff  John 
M.  Moody  for  the  possession  of  the  property 
sued  for,  or  $75,  the  value  thereof,  and  in 
favor  of  the  plaintiff  John  A.  Morton  for  the 
possesion  of  the  property  sued  for,  or  $64.30, 
the  value  thereof.  Motion  for  new  trial  was 
made  In  each  case,  and  the  same  refused  by 
the  magistrate.  The  defendants  appealed,  in 
each  case,  to  the  circuit  court. 

The  appeal  came  on  to  be  heard  before  his 
honor,  Ernest  Gary,  presiding  Judge,  at  the 
March,  1905,  term  of  the  court  of  common  pleas. 
The  appeals  were  dismissed,  and  the  Judg- 
ments of  the  magistrate's  court  affirmed  by 
the  following  order  of  the  circuit  court: 
"Upon  hearing  the  appeal  in  each  bf  the 
above-entitled  actions,  I  find  that  during  the 
night  of  the  23d  of  December,  1904,  the  black 
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mare  d^cribed  in  the  complaint  of  the  plain- 
tiff John  M.  Moody,  and  the  buggy,  harness, 
and  lap  robe,  described  in  the  complaint  of 
John  A  Morton,  were  seized  from  George 
Morton  and  A.  L.  Rowland,  who  were  violat- 
ing the  dispensary  law  by  transporting  con- 
traband liqnors  at  night  I  am  satisfied 
from  the  testimony,  and  so  find,  that  the  liq- 
uors  being  transported  by  said  parties  were 
contraband  liquors  at  the  time  of  seizure  by 
J.  T.  McKlnney  and  P.  P.  McDanlel  as  state 
constables,  and  that  said  property  was  used 
by  them  in  transporting  said  liquors.  The 
plaintiffs  In  the  above  entitled  actions,  how- 
ever, are  not  George  Morton  and  A.  L.  Row- 
land, but  are  John  M.  Moody,  who  claims  to 
be  the  owner  of  the  mare,  and  John  A. 
Morton,  who  claims  to  be  the  owner  of  the 
buggy,  harness,  and  lap  robe.  The  testi- 
mony fails  to  show  that  either  John  M. 
Moody  or  John  A.  Morton  participated  In 
any  way  in  transporting  said  Contraband  liq- 
uors, or  had  any  knowledge  that  their  prop- 
erty wa^  being  used  by  George  Morton  and 
A  L.  Rowland  for  any  such  purpose.  I  do 
not  think  plaintiffs  could  be  deprived  of  their 
property  unless  they  participated  in  such  un- 
lawful use  of  their  property  or  gave  consent 
for  such  use,  and  for  this  reason  alone  do 
I  refuse  to  sustain  the  appeal.  It  is,  there- 
fore, ordered  that  the  judgment  of  the  magis- 
trate's court.  In  each  of  the  above  entitled 
actions,  be  affirmed." 

The  appellants  question  this  ruling,  and 
contend  that  property  used  in  transporting 
contraband  liquors  at  night  is  liable  tf>  seiz- 
ure and  confiscation  without  regard  to 
whether  the  owner  participated  in,  consented 
to,  or  had  knowledge  of  such  unlawful  use. 
The  defendants  justlify  their  seizure  of  said 
property  and  right  to  possesion  thereof  under 
section  594  of  the  Criminal  Code,  which  is 
as  follows:  "Any  wagon,  cart,  boat,  or  any 
other  conveyance,  together  with  horses, 
mules,  or  other  animal  or  animals  and  har- 
ness, accompanying  the  same,  transporting 
liquors  at  night,  other  than  regular  pas- 
senger or  freight  steamers  and  railway  cars, 
shall  be  liable  to  seizure  and  confiscation, 
and  to  that  end  the  officer  shall  cause  the 
same  to  be  duly  advertised  and  sold  and  the 
proceeds  sent  to  the  State  Treasurer."  We 
do  not  regard  that  the  constitutionality  of 
this  statute  is  involved  in  this  appeal,  as  It 
does  not  appear  that  such  question  was  sub- 
mitted to  or  considered  by  the  circuit  court 
The  real  question  is  whether  the  case  made 
falls  within  the  intention  of  the  statute. 
The  rule  of  construction  which  should  gov- 
ern in  this  case  is  thus  aptly  stated  in  United 
States  V.  Kirby,  7  Wall.  482,  486,  19  S.  B. 
278:  "All  laws  should  receive  a  sensible  con- 
struction. General  terms  should  be  so 
limited  in  their  application  as  not  to  lead  to 
injustice,  oppression,  or  an  absurd  conse- 
quence. It  will  always,  therefore,  be  pre- 
sumed that  the  Legislature  intended  excep- 
tions to  its  language^  which  would  avoid  re- 


sults of  this  character.  The  reason  of  the 
law  in  such  cases  should  prevail  over  its 
letter.  The  common  sense  of  man  approves 
the  Judgment  mentioned  by  Puffendorf.  that 
the  Bolognlan  law,  which  enacted  that  who 
ever  drew  blood  in  the  streets  should  be 
punished  with  the  utmost  severity,'  did  not 
extend  to  the  surgeon  who  opened  the  vein 
of  a  person  who  fell  down  in  the  street  in 
a  fit  The  same  common  sense  accepts  the 
ruling  cited  by  Plowden,  that  the  statute  of 
Edward  I  which  enacts  that  a  prisoner  who 
breaks  prison  shall  be  guilty  of  a  felony,  does 
not  extend  to  a  prisoner  who  breaks  out  when 
the  prison  Is  onfire — ^'for  he  is  not  to  be  hanged 
because  he  would  not  stay  to  be  burnt'  And  we 
think  that  a  like  common  sense  will  sanction 
the  ruling  we  make  that  the  act  of  Congress 
which  punishes  the  obstruction  or  retarding 
the  passage  of  the  mail,  or  of  its  carrier,  does 
not  apply  to  a  case  of  temporary  detention 
of  the  mail  caused  by  the  arrest  of  the  car- 
rier upon  an  indictment  for  murder."  See, 
also,  Riggs  V.  Palmer,  5  L.  R.  A.  d40,  and 
note. 

A  like  rule  of  construction  was  early  appli- 
ed in  this  state  In  a  case  (Ham  v.  McClaws, 
1  Bay,  93)  in  which  a  forfeiture  was  sought 
under  the  act  of  1788,  prohibiting  the  impor* 
tatlon  of  slaves  by  land  or  water  before  Jan- 
uary It  1793,  under  penalty  of  forfeiture  of 
such  slaves.  The  letter  of  the  act  embraced 
the  case  made,  but  the  court  held  that  It  was 
not  within  the  Intention  of  the  Legislature  to 
make  a  forfeiture  of  slaves  brought  into  this 
state  under  the  peculiar  circumstances  de- 
tailed in  that  case,  as  such  construction  would 
be  against  conmaon  right  and  reason.  Apply- 
ing this  rule  to  the  case  in  hand,  we  hold 
that,  notwithstanding  the  generality  of  lan- 
guage used,  the  Legislature  did  not  intend  to 
declare  a  forfeiture  of  property  belonging 
to  one  who  did  not  participate  in,  consent  to, 
or  have  knowledge  of  the  unlawful  use  made 
of  his  property  by  the  party  violating  the  stat- 
ute, or  has  not  negligently  or  voluntarily  per* 
mltted  his  property  to  be  in  the  custody  and 
control  of  the  person  transporting  contraband 
liquor  in  the  nighttime  under  circumstances 
which  would  reasonably  lead  him  to  appre- 
hend that  such  unlawful  use  would  be  made 
of  his  property.  It  appears  in  this  case^ 
from  the  undisputed  testimony,  that  the  horse 
was  taken  from  the  premises  of  John  M. 
Moody,  claimant,  when  he  was  not  at  home 
and  had  no  knowledge  of  what  the  parties 
wanted  the  horse  for.  It  seems  perfectly 
clear  that  the  statute  could  not  be  held  to* 
cover  a  case  in  which  the  owner's  property 
was  stolen  from  him  or  obtained  throng 
fraud  or  trespass  and  then  used  by  another  In 
such  unlawful  manner,  and  yet  the  statute 
makes  no  such  exception  In  express  language. 
So,  also,  it  should  be  held  that  the  Legislature 
did  not  intend  to  declare  a  forfeiture  of  pr<H>- 
erty  in  a  case  where  the  owner  is  not  charge- 
able with  any  fault  or  negligence  with  refer- 
ence to  the  custody  and  use  of  this  property. 
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Otherwise,  the  owner,  without  the  slightest 
knowledge  on  his  part,  might  have  his  car- 
riage and  horses  confiscated  by  the  casual  and 
secret  act  of  his  driver  in  transporting  there- 
in contraband  liquor,  or  the  farmer  who 
places  his  stock  or  team  in  custody  of  a  labor- 
«  for  farm  uses  might  have  his  property  sub- 
ject to  forfeiture  by  the  act  of  another,  which 
he  could  not  anticipate  or  control. 

We  are  aware  that  some  cases  in  the 
federal  courts,  with  reference  to  forfeitures 
declared  In  maritime  and  revenue  laws,  re- 
gard the  property  as  the  offeuding  party,  and 
forfeitures  are  sustained  without  regard  to 
the  innocence  of  the  owner  and  from  the 
necessity  of  the  case,  but  we  will  not  push 
this  doctrine  to  the  extent  of  holding  that 
property  is  the  offender,  even  though  its  own- 
er is  in  no  wise  connected  with  its  unlawful 
use  by  knowledge,  acquiescence,  fault,  or  power 
of  control.  This  view  we  do  not  regard  as 
really  in  conflict  with  the  points  decided  in 
the  cases  of  Peisch  v.  Ware,  4  Cranch,  347, 
2  L.  Ed^643,  and  Dobbins'  Distillery  v.  United 
States,  96  U.  S.  395,  24  L.  Ed.  637.  In  the 
first-named  case  it  was  held  that,  under  a 
statute  of  Congress  providing  for  a  forfeiture 
under  the  revenue  laws  for  goods  Improperly 
imported,  the  owner  of  goods  cannot  forfeit 
them  by  an  act  done  without  his  consent  or 
connivance,  or  that  of  some  person  employed 
and  trusted  by  him.  In  the  case  of  Dobbins' 
Distillery  v.  United  States,  supra,  the  court 
held  that  the  owner  of  real  estate  and  other 
property  leased  for  the  purposes  of  a  distill- 
ery and  with  knowledge  of  the  lessee,  intend- 
ed to  use  the  premises  to  carry  on  that  busi- 
ness, and  that  he  did  use  the  same  for 
that  purpose,  is  liable,  under  the  revenue  laws 
of  Congress,  to  a  forfeiture  of  said  prop- 
erty for  the  unlawful  and  fraudulent  acts  and 
omissions  of  the  distiller,  even  if  he  was 
Ignorant  of  such  fraudulent  acts  ahd  omis- 
sions. In  the  last-mentioned  case  the  owner 
of  the  property  voluntarily  leased  it  for  the 
purpose  of  a  business,  when  he  knew,  or  ought 
to  have  known,  that  forfeiture  would  follow 
if  the  business  was  not  conducted  as  required 
by  law. 

The  Judgment  of  the  Circuit  Court  is  af- 
firmed. 
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(Supreme  Court  of  Appeals  of  West  Virginia, 
April  10,  1906.) 

1.  Chimin AL    Law— Appeal  —  Rbcobd  —  Evi- 
dence—Bill  OF  Exceptions. 

Where  evidence  is  certified  by  the  trial 
judgre,  and  a  separate  bill  of  exceptions  is  nsed 
to  make  it  a  part  of  the  record,  a  reference 
in  the  bill  to  the  certificate  of  evidence,  stat- 
ing that  it  is  made  a  part  of  the  record  and 
a  part  of  the  bill  of  exceptions,  is  suflScient 
to  make  the  evidence  a  part  of  the  record. 

2,  Witnesses— Refreshing  Mekoby— Use  of 
Memobandxtm. 

^  The  testimony  of  a  witness,  upon  the  pre- 
liminary examination  of  one  accused  of  crime, 
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may  be  used  by  the  witness  upon  the  trial  of 
such  accused  person  for  the  puri>08e  of  refreshing 
his  present  recollection,  but  when  so  used  it 
is  not  admissible  in  evidence,  and  should  not 
be  read  to  the  witness  in  the  presence  of  the 
jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent.  Dig.  Witnesses,  S§  885,  892.] 

3.  Cbivinal  Law— Evidbnob— Swobw  Statb- 
MBNT  OF  Accused. 

Where  a  justice,  for  the  purpose  of  deter- 
mining whether  or  not  he  will  hold  an  inquest, 
takes  the  sworn  statement  of  a  person  who  is 
not,  at  the  time,  accused  of  killing  the  deceased, 
but  against  whom  an  indictment  is  afterwards 
preferred,  such  statement  is  admissible  upon 
the  trial  of  the  accused ;  not  having  been  made 
by  the  person  as  a  witness  upon  a  legal  examina- 
tion, it  is  not  protected  under  section  20,.  c. 
152,  Code  1899.  A  justice,  in  taking  such 
statement,  is  without  warrant  of  law. 

4.  Homicide— Evidbnob. 

Upon  the  trial  of  a  wife  for  the  murder 
of  her  husband,  testimony  tending  to  show  the 
existence,  prior  to  the  alleged  killing,  of  adul- 
terous relations  between  tiie  prisoner  and  a 
third  person,  is  admissible,  for  the  purpose  of 
showing  motive  for  the  commission  of  the 
offense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  §  326.] 

6.  Same— iNSTBUCTTioNs. 

Where,  upon  a  trial  for  murder,  the  killing 
is  shown  to  have  been  done  with  a  deadly 
weapon,  and  the  defendant  relies  upon  acciden- 
tal killing  as  an  excuse,  it  is  a  question  for  the 
determination  of  the  jury  as  to  whether  the 
killing  was  intentional  or  the  result  of  an  acci- 
dent. And  when  the  evidence  tends,  in  an  ap- 
greciable  degree,  to  establish  both  theories,  it 
I  the  duty  of  the  court  to  instruct  the  jury 
presenting  both,  if  asked  to  do  so. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  §  563.J 

6.  Cbiminal   Law  —  Instbuctions  —  Repeti- 
tion. 

The  purpose  of  giving  instructions  is  to  aid 
the  jury  in  arriving  at  a  proper  verdict,  and 
the  practice  of  repeating  them  is  discounten- 
anced. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  S  1991.] 

7.  Same— Cbbdibilitt  of  Witnesses. 

It  is  not  error,  where  an  instruction  is 
asked  telling  the  jury  that  they  are  the  sole 
judges  of  the  credibility  of  the  witnesses,  and 
that  they  have  the  right  to  believe  or  not  to 
believe  any  witness  who  has  testified  in  the 
case,  to  modify  the  instruction  so  as  to  tell 
them  that  they  cannot  arbitrarily  disregard  the 
testimony  of  a  witness,  unless  they  believe  it 
untrue. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  S§  1889-1893.] 

8.  HoMioiDB— Instbuctions. 

An  instruction  which  tells  the  jury  that 
before  they  can  find  the  defendant  guilty  of 
murder,  they  must  believe  from  the  evndence  be- 
yond all  reasonable  doubt  that  the  defendant  will- 
fully, maliciously,  deliberately,  feloniously,  and 
unlawfully  killed  the  deceased,  is  erroneous  in 
this,  that  it  is  not  necessary  that  these  elements 
should  coexist  in  order  to  find  the  defendant 
guilty  of  murder  in  the  second  degree. 

9.  Same. 

An  instruction  saying  that  before  the  jury 
could  find  the  defendant  guilty  of  murder,  they 
must  believe  from  the  evidence  beyond  all  rea- 
sonable doubt  that  the  defendant  maliciously, 
feloniously,  and  unlawfully  killed  the  deceased, 
is  ^erroneous  in  not  limiting  the  instruction  to 
murder  in  the  second  degree. 
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W  here  one,  npon  an  Indictment  for  mnrder, 
relies  upon  accidental  killing  aa  a  defense,  and 
there  is  evidence  tending  in  an  appreciable 
dM^ree  to  establish  such  defense,  it  is  error  to 
refuse  to  instruct  the  jury  that  if  they  believe 
from  the  evidence  that  the  killine  was  the  result 
of  an  accident  they  should  find  the  defendant 
not  guilty. 

11.  Samb. 

On  a  trial  for  murder,  where  the  defense 
Is  that  the  killing  was  accidental,  it  is  error 
to  instruct  the  jury  that  they  shall  find  the 
defendant  not  guilty  if  they  believe  the  killing 
was  the  result  of  an  accident,  unless  they  fur- 
ther find  that  the  defendant  was  guilty  of  crim- 
inal carelessness,  without  instructing  as  to  what 
constitutes  criminal  carelessness,  and  without 
further  qualifying  the  instruction  so  as  to  en- 
able the  jury,  if  they  should  find  the  defendant 
guilty  of  that  offense,  to  properly  fix  the  degree 
of  crime. 

12.  Samb— Evidence   to    Support    Inbtbuo- 

TIONS. 

Where,  upon  a  trial  for  murder,  the  defend- 
ant relies  upon  accidental  killing  as  a  defense, 
it  is  error  for  the  court,  when  asked  to  instruct 
the  jury  that  if  they  believe  from  the  evidence 
that  the  killing  was  accidental,  and  not  in- 
tentional, they  should  find  the  defendant  not 
guilty,  to  refuse  to  do  so;  and  it  is  also  error 
for  the  court  to  modify  such  instruction  so 
offered  so  as  to  present  a  theory  of  the  case  to 
them,  when  there  is*  no  evidence,  or,  if  any, 
when  it  does  not  tend  in  an  appreciable  degree 
to  support  such  theory. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  S  636.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Clay  County. 

Sarah  Ann  Legg  was  convicted  of  murder, 
and  brings  error.  Reversed,  and  new  trial 
granted. 

Horan  &  Horan  and  W.  E.  R.  Byrne,  for 
plaintiff  In  error.  C.  W.  May,  Atty.  Gen., 
Frank  Lively  and  J.  E.  Springston,  for  th& 
State. 

SANDERS,  J.  This  writ  of  error  is  to  a 
judgment  of  the  circuit  court  of  Clay  county, 
convicting  the  defendant,  Sarah  Ann  Legg, 
of  the  murder  of  her  husband.  Jay  Legg,  and 
sentencing  her  to  be  hanged. 

The  Attorney  General  asserts  that  the  evi- 
dence is  not  made  a  part  of  the  record  by 
proper  bill  of  exceptions,  and  relies  upon 
Tracy's  Adm'x  v.  Carver  Coal  Co.,  57  W.  Va. 
587,  50  S.  B.  825,  Dudley  v.  Barrett  (W.  Va.) 
52  S.  B.  100,  Railway  Co.  v.  Joyce  (W.  Va.) 
52  S.  E.  498,  and  Parr  v.  Currence  (W.  Va.) 
52  S.  E.  496,  to  support  this  contention.  The 
rule  announced  in  these  cases  has  no  bear- 
ing upon  the  case  under  consideration. 
There  it  was  held  that  the  evidence  had  not 
been  made  a  part  of  the  record.  In  Tracy's 
Adm'x  V.  Coal  Co.  a  skeleton  bill  of  excep- 
tions was  used  for  the  purpose  of  certify- 
ing the  evidence  and  making  it  a  part  of  the 
record,  with  parenthetical  instructions  to  the 
clerk  to  insert  stenographer's  transcript  of 
the  evidence.  It  did  not  even  appear  that 
the  evidence  had  been  transcribed  by  the 
stenographer,  and,  if  not,  it  could  not  have 
been  certified  by  the  judge,  as  required.    By 


section  9,  c.  131,  Code  1899,  it  is  provided 
that  a  party  may  except  to  any  action  or 
opinion  of  the  court,  and  tender  a  bill  of  ex- 
ceptions, and.  If  the  action  or  opinion  of  the 
court  be  upon  any  question  Involving  the 
evidence  or  any  part  thereof,  the  court  shall 
certify  all  the  evidence  touching  such  ques< 
tion,  and  the  judge  shall  sign  any  such  bill 
of  exceptions,  and  It  shall  be  made  a  part  of 
the  record.  The  judge  cannot  certify  evi- 
dence which  is  not  written  out  and  before 
him  at  the  time,  so  as  to  comply  with  the 
requirement  of  the  statute.  Also,  in  that 
case,  the  stenographer's  transcript  of  the  evi- 
dence bore  no  mark  or  memorandum,  to 
which  reference  was  made,  by  which  it  could 
be  safely  identified  as  the  evidence  adduced 
upon  the  trial.  It  is  not  necessary  to  review 
the  other  eases  referred  to  and  relied  upon, 
because  by  consulting  them  it  will  be  found 
that  they  differ  widely  from  the  case  in  hand. 
The  evidence  here  was  certified  by  the  judge, 
and  by  a  separate  bill  of  exceptions  made 
a  part  of  the  record  by  referring  to  it  as  the 
"certificate  of  evidence."  It  is  insisted,  how- 
ever, that  the  bill,  in  attempting  to  make 
the  evidence  a  part  of  it,  says:  "Here  Insert 
certificate  of  evidence,  which  is  made  a  part 
of  the  record  in  said  case,  and  a  part  of  this 
bill  of  exceptions,'*  and  that  the  bill  only 
attempts  to  make  the  certificate  a  part  there- 
of. The  bill  calls  for  and  makes  a  part  of  it 
the  certificate  of  evidence.  What  certificate 
of  evidence?  The  certificate  of  evidence  in 
the  case,  to  which  the  bill  of  exceptions  re- 
lated. The  evidence  had  been  certified  by 
the  judge,  as  required  by  statute;  the  certifi- 
cate of  evidence  showed  the  style  of  the 
case,  and  that  the  evidence  contained  in  it 
was  the  evidence,  and  all  the  evidence,  in- 
troduced upon  the  trial,  and  was  signed  by 
the  presiding  judge.  The  certificate  was 
self-identifying,  as  much  so  as  the  bill  of 
exceptions  Itself.  Then  we  have  the  judge 
certifying  all  the  evidence,  which  is,  by  a 
separate  bill  of  exceptions,  made  a  part  of 
the  record  by  unmistakable  reference  there- 
to. 

There  are  many  errors  assigned  as  rea- 
sons for  reversing  the  judgment  of  the  cir- 
cuit court,  and  awarding  the  prisoner  a  new 
trial,  which  will  be  considered  in  the  follow- 
ing order: 

1.  Complaint  is  made  that  the  trial  judge 
examined  and  cross-examined  certain  wit- 
nesses in  such  manner  as  operated  preju- 
dicially to  the  prisoner.  The  record  shows 
that  the  judge  did  examine  some  of  the  wit- 
nesses at  considerable  length.  Whether  such 
examination  was  proper  or  not,  and  ground 
for  reversal,  we  are  not  called  upon  to  de- 
termine. In  order  to  demand  a  review  of 
the  action  of  the  trial  court  in  this  respect 
there  should  have  been  an  objection  to  the 
examination,  and,  If  overruled,  proper  ex- 
ceptions taken.  There  was  no  objection 
made  to  the  examination  by  the  judge,  ex- 
cept to  one  question,  and  we  cannot  say  that 


W.  Va.) 


STATE  V.  LEGG. 


647 


the  asking  of  this  single  question  was  preju- 
tlcial  to  the  prisoner.  Nor  does  It  appear 
that  the  court  was  asked  to  set  aside  the 
yerdlct  upon  this  ground.  Where  the  action 
of  the  trial  court  Is  sought  to  be  reviewed 
upon  the  ground  that  Improper  questions 
were  asked  witnesses,  or  that  the  Judge,  In 
examining  such  witnesses,  did  so  in  an  Im- 
proper manner,  there  should  be  an  objection 
and  exception  to  isuch  course. 

2.  It  is  insisted  that  certain  eyidence  was 
Improperly  admitted,  over  the  objection  of 
the  defendant.  Pat  Butler,  who  had  been 
a  witness  upon  the  preliminary  examination 
of  the  accused,  and  whose  evidence  had,  up- 
on such  examination,  been  reduced  to  writ- 
ing, also  testified  upon  the  trial.  It  appears 
that  this  witness  was  at  the  home  of  the  de- 
fendant immediately  after  the  shooting,  and 
after  having  stated,  upon  his  examination 
as  a  witness  upon  the  trial  of  this  case,  that 
while  there  he  had  overheard  a  conversation 
between  the  defendant  and  Willis  Ashley, 
In  which  the  defendant  stated  that  the  shoot- 
ing was  an  accident,  he  was  asked  what  else, 
if  anything,  was  said  In  the  conversation, 
to  which  he  replied,  "I  can't  recall  the 
language."  He  was  then  asked  If  he  could 
recall  any  of  the  conversation,  and  his  re- 
sponse was,  "I  don't  believe  I  can."  Then 
it  was  inquired  of  him  if  he  had  not  given 
evidence  upon  the  preliminary  examination 
of  the  accused,  and,  after  having  stated  that 
he  had,  he  was  asked  if  he  remembered  a 
question  propounded  to  him  on  cross-examina- 
tion, and  the  answer  he  had  given.  The  an- 
swer which  It  was  claimed  he  had  made  to 
such  question  was  read  to  him.  In  the  pres- 
ence of  the  Jury,  which  Is  as  follows: 
"She  said  that  he  come  In  and  told  her  to 
get  the  gun  for  him  and  she  went  and  got  It, 
and  I  don't  remember  which  one  asked 
whether  it  was  loaded.  Anyway,  she  said 
It  was  loaded,  and  he  said  It  was  not,  and 
they  repeated  It  two  or  three  times,  and  he 
told  her  to  snhp  it,  and  she  snapped  it, 
and  It  went  off."  He  replied,  "Yes,  sir;  I 
remember  that"  And  then  he  was  asked  If 
he  heard  the  defendant  there,  at  that  time, 
tell  how  the  killing  occurred,  to  which  he 
answered,  "Yes,  sir."  Then  he  was  interro- 
gated as  to  how  she  said  it  occurred,  and 
he  replied,  "Well,  she  said  that  he  came  in 
and  called  for  the  gun,  and  she  got  the  gun 
and  one  of  them  said  it  was  loaded — ^I  don't 
remember  which  one — ^and  the  other  said 
It  was  not,  and  they  repeated  that  two  or 
three  times,  and  then  he  told  her  to  snap 
the  gun,  and  she  snapped  it,  and  It  went  off." 
The  question  we  have  to  determine  is  wheth- 
er or  not  it  was  proper  to  read  to  the  witness 
his  answer  given  upon  the  preliminary  ex- 
amination, for  the  purpose  of  stimulating 
and  reviving  his  recollection.  "It  Is  to-day 
generally  understood  that  there  are  two 
sorts  of  recollection  which  are  properly 
available  for  a  witness — past  recollection 
and  present  recollection.    In  the  latter  and 


usual  sort,  the  witness  either  has  a  suffi- 
ciently clear  recollection,  or  can  summon  it 
and  make  it  distinct  and  actual,  if  he  can 
stimulate  and  refresh  it,  and  the  chief  ques- 
tion Is  as  to  the  propriety  of  certain  means 
of  stimulating  it — in  particular,  of  using 
written  or  printed  notes,  memoranda,  or 
other  things  as  refreshing  it.  In  the  former 
sort,  the  witness  is  totally  lacking  in  pres^ 
ent  recollection  and  cannot  revive  it  by  stimu- 
lation, but  there  was  a  time  when  he  did 
have  a  sufficient  recollection  and  when  it 
was  recorded,  so  that  he  can  adopt  this 
record  of  his  then  existing  recollection  and 
use  it  as  sufficiently  representing  the  tenor 
of  Ills  knowledge  on  the  subject  This  use 
of  a  past  recollection  depends,  of  course,  on 
certain  conditions,  while  the  stimulation  of 
an  actual  present  recollection  need  be  sub- 
ject to  no  fixed  rules ;  and  it  is  through  the 
Improper  application  of  the  limitations  of 
the  one  case  to  the  other  that  some  confu- 
sion of  decisions  has  arisen."  1  Greenleaf 
on  Ev.  (15th  Ed.)  {  439a;  1  Wigmoreon  Ev. 
§§  734,  738. 

It  will  be  necessary  to  know  whether  or 
not  the  answer  read  to  the  witness,  and  which 
was  given  upon  the  preliminary  examination, 
was  used  to  revive  a  present  recollection,  or 
whether  it  was  employed  as  the  past  recol- 
lection of  the  witness,  because  there  are  cer- 
tain fixed  rules  regulating  the  use  of  a  past 
recollection  which  do  not  apply  to  the  use  of 
a  writing  for  the  purpose  of  refreshing  a  pre- 
sent recollection.  We  will  not  here  attempt 
however,  to  discuss  the  rules  applicable  to 
the  use  of  a  past  recollection,  except  in  so 
far  as  is  necessary  in  dealing  with  the  ques- 
tion under  consideration.  The  situation  as 
to  past  recollection  is  where  a  witness  Is  de- 
void of  a  present  recollection,  and  desires  to 
use  a  past  recollection.  The  witness,  upon  a 
perusal  of  the  record  or  memorandum  of  a 
fact  or  transaction,  may  not  be  able  to  call 
to  mind  and  testify  to  an  existing  knowledge 
of  the  fact  Independent  of  the  memorandum 
or  writing.  The  writing  fails  to  refresh  and 
revive  the  recollection,  and  thus  constitute 
a  present  knowledge.  So,  if  the  witness  tes- 
tifies that  at  or  about  the  time  the  memo- 
randum was  made  he  knew  its  contents,  and 
knew  them  to  be  true,  this  legalizes  and  lets 
In  both  the  testimony  of  the  witness  and  the 
memorandum.  "If,  by  verifying  and  adopt- 
ing the  record  of  past  recollection,  the  wit- 
ness makes  It  usable  testimony,  and  if  by 
this  verification  alone  can  it  become  so  usable, 
it  follows  that  the  record  thus  adopted  be- 
comes to  that  extent  the  embodiment  of  the 
witness*  testimony.  Thus  the  record,  veri- 
fied and  adopted,  becomes  a  present  evident- 
iary statement  of  the  witness,  and  as  such  it 
may  be  handed  or  shown  to  the  Jury  by  the 
party  offering  It  ♦  ♦  •  A  few  decisions 
declare  that  the  writing  Is  not  'independent 
evidence'  or  'in  itself  evidence,'  but  this  is  to 
be  construed  as  meaning  merely — ^what  no 
one  could  deny — ^that  without  being  verified 
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and  adopted  it  Is  without  standing.  A  few 
others  expressly  refuse  to  allow  it  to  be  "read 
inevidence'  or  'given  in  eyldence/  But  these 
must  be  regarded  as  being  unsound  in  prin- 
ciple."   1  Wlgmore  on  Bv.  §  754. 

In  Moots  y.  State^  21  Ohio  St  653,  it  is 
said :  "The  entry  in  the  book  and  the  oath  of 
the  witness  supplement  each  other.  The  book 
was  really  a  part  of  the  oath,  and  therefore 
admissible  with  it  in  eyidence."  Also,  in 
Howard  v.  McDonough,  77  N.  Y.  592,  it  was 
held  that  after  the  witness  has  testified,  the 
memorandum  which  he  has  used  may  be  put 
In  eyidence,  not  as  preying  anything  of  itself, 
but  as  a  detailed  statement  of  the  items  testi- 
fied to  by  the  witaess."  Judge  Cooley,  in 
Mason  y.  Phelps,  48  Mich.  126,  11  N.  W.  413, 
837,  said:  "After  she  had  testified  that  she 
knew  it  to  be  correct,  she  might  haye  read 
the  entries  or  repeated  them  as  her  evidence. 
Showing  the  book  was  no  more  than  this." 
It  is  held  in  Bryan  v.  Moring,  94  N.  C.  687: 
'*The  memorandum  thus  supported  and  iden- 
tified becomes  part  of  the  testimony  of  the 
witness.  Just  as  if  without  It  the  witness  had 
orally  repeated  the  words  from  memory." 
1  Greenleaf  on  Bv.  (16th  Ed.)  {  439b.  The 
witness,  in  proceeding  to  testify  from  a  pre- 
sent or  existing  recollection,  may  be  unable 
to  do  se  by  unaided  m&ital  effort,  but  by  re- 
sort to  some  memorandum  or  writing,  his 
memory  may  be  so  stimulated  and  refreshed 
as  to  enable  him  to  recollect  the  fact,  and 
where  this  is  so,  it  is  not  proper  to  introduce 
the  writing  in  evidence,  or  read  it  in  the 
presence  of  the  Jury,  because  it  forms  no  part 
of  the  testimony,  being  used  only  for  the  pur- 
pose of  aiding  the  mental  effort  of  the  wit- 
ness to  recollect  the  particular  transaction. 
"But  since,  in  Lord  EHenborough's  words,  *it 
Is  not  the  memorandum  that  is  the  evidence, 
but  the  recollection  of  the  witness,'  the  party 
whose  witness  uses  it  has  no  right  to  have  it 
read  or  handed  to  the  Jury;  it  is  only  the 
opponent  who  wishes  to  do  this  in  case  he 
wishes  to  cast  doubt  on  the  reality  of  the  re- 
freshment of  memory."  1  Greenleaf  on  Bv. 
(16th  Ed.)  S  439c.  Wlgmore  on  Evidence,  { 
763,  in  speaking  of  a  writing  used  to  revive 
a  present  recollection  of  a  witness,  says :  "It 
follows  from  the  nature  and  purpose  for 
which  the  paper  is  used  that  it  is  in  no  sense 
testimony.  In  this  respect  it  differs  from  a 
record  of  past  recollection,  which  is  adopted 
by  the  witness  as  the  embodiment  of  his  tes- 
timony, and,  as  thus  adopted,  becomes  his 
present  evidence,  and  is  presentable  to  the 
Jury.  Nevertheless,  though  the  witness' 
party  may  not  present  it  as  evidence,  the 
same  reason  of  precaution  which  allows  the 
opponent  to  examine  it  allows  him  to  call  the 
Jury's  attention  to  its  features,  and  also  al- 
lows the  Jurymen,  if  they  please,  to  examine 
It  for  the  same  end.  In  short,  the  OK>onent, 
but  not  the  offering  party,  has  a  right  to  have 
the  Jury  see  it"  It  is  held  in  Gregory  v. 
Tavemer,  6  G.  &  P.  281 :  "The  memorandum 
itself  is  not  evidence,  and  particular  entries 


only  are  used  by  the  witness  to  refresh  his 
memory.  •  •  •  The  defendant's  counsel 
may  cross-examine  on  the  entries  alreadly 
referred  to,  and  the  Jury  may  also  see  those 
entries  if  they  wish  to  do  so."  In  Gom.  ▼. 
Jeffs,  132  Mass.  5:  '*The  opposite  party  is 
entitled  to  cross-examine  the  witness  in  re- 
gard to  it ;  and  it  may  be  shown  to  the  Jury, 
not  for  the  purpose  of  establishing  the  facts 
therein  contained,  but  for  the  purpose  of 
showing  that  it  could  not  properly  refresh 
the  memory  of  the  witness." 

This  doctrine  gives  to  the  defendant  the 
right  to  cross-examine  as  to  such  paper,  and 
also,  if  he  desires,  to  introduce  it  to  the  jury, 
to  show  that  the  memory  of  the  witness 
could  not  thereby  be  revived,  but  does  not 
give  to  the  party  who  uses  it  for  the  pur- 
pose of  refreshing  the  memory  of  the  wit- 
ness, the  right  to  introduce  it  in  evidence. 
Having  shown  that  a  writing  or  memoran- 
dum used  to  refresh  a  present  recollection 
cannot  be  read  to  the  witness  nor  introduced 
to  the  Jury,  we  have  only  to  inquire :  Was 
the  answer  of  the  witness  given  upon  the 
preliminary  examination  used  to  revive  a 
present  recollection,  or  was  it  the  use  of  a 
past  recollection?  The  witness  shows  clear- 
ly that,  when  the  answer  was  read  to  him, 
he  remembered  the  conversation.  This  he 
expressly  states,  and  further  on  in  his  testi- 
mony, in  answer  to  a  question  as  to  how  the 
defendant  said  it  occurred,  he  states,  sub- 
stantially, the  facts  embodied  in  the  answer 
i:ead  to  him.  Therefore  it  is  perfectly  appar- 
ent that  the  use  of  the  answer  was  for  the 
purpose  of  refreshing  the  present  recollec- 
tion of  the  witness,  and  this  being  so,  and 
it  being  read  to  him  in  the  presence  ot  the 
Jury,  we  must  conclude  that  it  was  error  to 
do  so. 

3.  Were  the  statements  of  the  defendant 
that  are  claimed  to  have  been  made  to  R.  A. 
Hamrid^,  a  Justice  of  the  peace,  admissible? 
It  is  claimed  that  these  statements  were 
made  upon  a  legal  exaniiination,  and  for  that 
reason  were  inadmissible.  Section  20,  c  152, 
Ck>de  1809,  provides:  "In  a  criminal  prose- 
cution, other  than  for  perjury,  evidence  shall 
not  be  given  against  the  accused  of  any 
statement  made  by  him  as  a  witness  upon  a 
legal  examination."  In  Hall's  Case,  31  W. 
Va.  505,  7  S.  E.  422,  it  was  held  error  to  per- 
mit the  state^  upon  the  trial  of  the  prisoner, 
to  prove  a  statement  made  by  him  when  he 
was  before  the  Justice  on  his  preliminary 
examination,  and  in  Kirby's  Case,  77  Va.  681, 
46  Am.  R^.  747,  evidence  was  admitted  to 
show  that  the  accused  had,  upon  a  previous 
trial,  made  statements  different  from  his  evi- 
dence on  his  second  trial,  which  was  held  to 
be  error.  These  cases  do  not  measure  up  to, 
and  are  not  decisive  of,  t;be  question  here 
presented.  In  those  cases  there  was  no  ques- 
tion as  to  the  examination  being  a  legal  one, 
but  here,  while  the  statements  were  made. 
It  is  true,  at  the  solicitation  of  the  Justice, 
and  after  the  defendant  had  been  sworn  by 
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him,  still  the  question  arises:  Was  this  a 
legal  examination,  such  as  is  contemplated 
by  the  statute?  Just  after  the  killing,  the 
Justice,  for  the  purpose  of  determining  wheth- 
er or  not  an  inquest  should  be  held,  request- 
ed the  defendant  to  make  a  statement,  to 
which  she  willingly  acceded,  saying  that 
she  had  no  objection  to  doing  so.  This  can- 
not be  regardtHl  as  a  legal  examination.  The 
law  makes  no  provision  for  it,  and  does  not 
recognize  it  as  such.  No  coroner's  Jury  had 
been  summoned,  and  there  was  no  inquest 
being  held.  An  Investigation  was  simply 
being  made  for  the  purpose  of  determining 
the  propriety  or  impropriety  of  holding  an 
Inquisition.  And  again,  the  statement  was 
not  made  upon  the  preliminary  examination 
of  the  defendant,  because  at  that  time  no 
accusation  had  been  preferred  against  her. 
No  warrant  had  been  issued.  No  examina- 
tion was  being  held.  We  must  not  so  con- 
strue the  statute  as  to  give  to  it  a  meaning 
which  its  clear  language  does  not  Import 
It  only  extends  protection  as  to  any  state- 
ment made  by  a  "witness  upon  a  legal  ex- 
amination." The  defendant,  at  the  time  she 
made  this  statement,  was  neither  a  witness, 
nor  was  It  made  upon  a  legal  examination. 
4.  It  is  claimed  that  the  court  erred  In  ad- 
mitting the  testimony  of  the  witnesses  Eagle 
and  Hays  bs  to  what  occurred  at  the  home 
of  the  Leggs  on  the  night  preceding  the  kill- 
ing. This  evidence  was  introduced  for  the 
purpose  of  showing  the  existence  of  improper 
relations  between  the  defendant  and  these 
witnesses,  or  one  of  them,  and  is  excepted 
to  on  the  ground  that  it  had  a  tendency  to 
prejudice  the- minds  of  the  Jurors  against  the 
defendant  The  court  instructed  the  Jury 
that  even  if  they  should  find  that  any  improp- 
er relations  existed  between  these  witnesses 
and  the  defendant,  they  should  not  consider 
that  upon  the  question  of  her  guilt  or  inno- 
cence of  the  crime  charged  against  her,  unless 
they  should  find  from  the  evidence  that  such 
conduct  and  relationship  between  the  parties 
was  a  motive  for  the  commission  of  the 
crime.  With  the  qualification  annexed  by 
the  court  the  evidence  was  competent  If 
admitted  only  for  the  purpose  of  showing 
motive,  the  objection  urged  against  its  ad- 
mission—that it  was  not  shown  that  the  de- 
ceased knew  anything  of  the  visit  of  these 
witnesses  to  his  house— fails,  for,  if  the  rela- 
tions existing  between  these  witnesses  and 
the  defendant  furnished  a  motive  for  the 
commission  of  the  offense.  It  is  immaterial 
whether  the  deceased  knew  of  such  relations 
or  not  Wharton's  Criminal  Evidence,  §  785, 
says:  "Among  the  circumstances  from 
which  malice,  In  a  killing  by  a  husband  of 
his  wife,  may  be  inferred,  are  adultery  by 
either  husband  or  wife,  illustrating  a  desire 
to  get  rid  of  the  marital  relation."  See,  also. 
State  v.  Watklns,  9  Conn.  49,  21  Am.  Dec. 
712;  Shaw  v.  State,  102  Ga.  660,  29  S.  B.  477; 
Hlnshaw  ▼.  State,  147  Ind.  334,  47  N.  B.  157. 
It  Is  said  that  the  admission  of  this  testi- 


mony merely  afforded  the  Jury  full  and  free 
rein  for  conjecture.  But  If  testimony  be 
competent  and  relevant  it  must  be  admit- 
ted, and  confidence  placed  In  the  Jury  that 
they  will  legally  apply  it  It  is  the  duty  of 
the  court  if  asked  to  do  so,  to  instruct  the 
Jury  as  to  the  applicability  of  the  evidence, 
as  was  done  in  this  case,  and  it  is  the  duty 
of  the  Jury  to  observe  the  direction  of  the 
coturt  as  to  the  law  governing  such  evidence. 
That  they  exercised  their  Judgment  soundly 
Is  a  presumption  of  law. 

5.  Another  reason  advanced  for  reversal  is 
that  the  court,  at  the  Instance  of  the  state, 
and  over  the  objection  of  the  prisoner,  gave 
to  the  Jury  certain  Instructions : 

Instruction  No.  1:  "The  court  instructs 
the  Jury  that  a  man  (or  a  woman,  as  in  this 
case)  is  presumed  to  intend  that  which  he 
does,  or  which  is  the  immediate  or  necessary 
consequence  of  his  act ;  and  if  the  prisoner, 
with  a  deadly  weapon  in  her  possession,  with- 
out any  or  upon  very  slight  provocation,  gives 
to  another  a  mortal  wound,  the  prisoner  is 
prima  fade  guilty  of  willful,  deliberate,  and 
premeditated  killing,  and  the  necessity  rests 
upon  her  of  showing  excusing  or  extenuat- 
ing circumstances,  and  unless  she  proves  such 
excusing  or  extenuating  circumstances,  or  the 
circumstances  appear  from  the  case  made  by 
the  state,  she  Is  guilty  of  murder  in  the 
first  degree."  The  objection  urged  to  this 
instruction  is  that  the  defense  Interposed 
was  that  the  killing  was  accidental,  and  this 
being  so,  the  Jury  should  not  have  been  told 
If  the  defendant  relies  ux)on  excusing  or  ex- 
tenuating circumstances,  the  burden  is  upon 
her  to  establish  the  same.  WI  ere  there  Is 
any  evidence  tending  in  an  appreciable  degree 
to  support  a  particular  theory  of  a  case,  the 
court  may  give  to  the  Jury  instructions  pre- 
senting it  to  them.  This  Instruction  proceeds 
upon  the  theory  that  the  killing  was  inten- 
tional, and,  if  there  is  evidence  tending  to 
show  this,  the  state  is  entitled  to  an  instruc- 
tion .presenting  this  phase  of  the  case.  If 
the  defendant  relied  upon  accidental  killing  as 
an  excuse,  it  was  proper  for  her  to  present  this 
question  to  the  Jury,  also,  and  then  for 
the  Jury  to  determine,  from  all  the  facts  and 
circumstances,  as  to  whether  or  not  the  kill- 
ing was  done  intentionally  and  with  malice. 
There  is  no  question  but  what  the  defendant 
killed  the  deceased,  with  a  deadly  weapon. 
This  appearing,  the  law  presumes  that  it 
was  murder  in  the  second  degree.  But  if, 
from  the  state's  own  showing,  or  from  the 
testimony  of  the  defendant  it  appears  that 
the  killing  was  accidental,  then  the  defendant 
would  be  excused.  But  the  Jury  are  to  de- 
termine this  fact  It  is  true  that  the  burden 
is  upon  the  state  to  prove  the  killing-— that 
it  was  intentional,  and  with  malice.  The 
state  offers  evidence  to  prove  the  killing,  with 
a  deadly  weapon,  which  the  defendant  herself 
admits,  and  this  being  so,  how  is  It  to  be 
determined  whether  or  not  It  was  intentionally 
done?    It  must  be  gathered  from  all  the  facta 
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and  circumstances  surrounding  the  trans- 
action, and  it  is  peculiarly  within  the  proT- 
ince  of  the  Jury  to  determine  this,  according 
to  the  well-settled  rules  of  law.  And  this 
being  so,  it  is  proper  for  the  court  to  say 
to  the  Jury  that  if  they  believe  the  homicide 
was  committed  with  a  deadly  weapon,  and 
without  any  or  upon  slight  provocation,  that 
they  should  find  the  defendant  guilty,  un- 
less, from  all  the  other  evidence,  it  appears 
that  it  was  accidentally  done.  This  is  prac- 
tically what  was  propounded  to  the  Jury  in 
this  case.  Malice  is  presumed  from  the  use 
of  a  deadly  weapon.  But  if  it  is  shown  to 
have  been  an  accident,  this  presumption  is 
rebutted.  "The  defense  of  accidental  and 
unintentional  killing  does  not  preclude  the 
giving  of  instructions  embodying  the  law 
relating  to  any  offense  charged  in  the  in- 
dictment which  the  evidence  tends  to  prove." 
State  V.  Paul  Clifford  (decided  at  this  term) 
52  S.  B.  081. 

It  is  said  that  this  instruction  does  not 
differ  in  substance  and  effect  from  instruc- 
tion B,  given  in  Cross'  Case,  42  W.  Va.  258, 
24  S.  E.  096.  The  vice  of  instruction  B,  in 
that  case,  was  that  it  told  the  Jury,  if  the 
defendant  relied  upon  the  defense  of  acci- 
dental killing,  that  the  burden  was  upon  him 
to  prove  such  defense,  and  to  avail  him,  he 
must  establish  it  by  a  preponderance  of  the 
evidence.  Where  accidental  killing  is  relied 
upon  as  a  defense,  the  accused  is  not  re- 
quired to  prove  such  defense  by  a  preponder- 
ance of  the  evidence,  because  there  is  a 
denial  of  intentional  killing,  and  the  burden 
is  upon  the  state  to  show  that  it  was  inten- 
tional, and  if,  from  a  consideration  of  all 
the  evidence,  both  that  for  the  state  and  the 
prisoner,  there  is  a  reasonable  doubt  as  to 
whether  or  not  the  killing  was  accidental 
or  intentional,  the  Jury  should  acquit  The 
court,  in  giving  said  instruction  B,  confound- 
ed the  doctrine  of  the  law  of  self-defense 
with  the  rules  applicable  to  the  defense  of 
accidental  killing,  as,  where  self-defense  is 
relied  upon,  the  burden  is  upon  the  accused 
to  prove  such  defense  by  a  preponderance  of 
the  testimony,  because  the  killing  is  admit- 
ted, and  it  is  admitted  to  have  been  intention- 
al. Therefore,  in  order  to  Justify  it,  the 
burden  is  upon  the  prisoner  of  showing  such 
a  state  of  facts  as  warranted  his  course. 
But  where  accidental  killing  is  relied  upon, 
the  prisoner  admits  the  killing,  but  denies 
that  it  was  intentional.  Therefore,  the  state 
must  show  that  it  was  intentional,  and  It  is 
clearly  error  to  instruct  the  Jury  that  the 
defendant  must  show  that  it  was  an  accident 
by  a  preponderance  of  the  testimony,  and 
instruction  B,  in  the  Cross  Case,  was  properly 
held  to  be  erroneous.  But  it  does  not  control 
the  principle  involved  in  the  consideration  of 
the  instruction  here,  and  we  think  there  was 
no  error  committed  in  giving  it  For  the 
same  reasons  advanced  to  show  that  this  in- 
struction was  properly  given,  we  think  there 
was  no  error  in  giving  instructions  7  and  0. 


As  to  instructions  Nos.  2,  3,  4,  and  5:  "Bj 
these  instructions  it  is  undertaken  to  define 
**reasonable  doubt"  We  see  no  objection  to 
these  instructions  as  such.  They  seem  to 
define  ''reasonable  doubt"  correctly,  and  no 
objection  to  their  correctness  is  pointed  out. 
But  it  is  urged  that  the  court  erred  in  giving 
them,  because  they  are  upon  the  same  point, 
and  for  the  same  purpose,  and  that  a  contin- 
ued repetition  of  instructions  upon  a  single 
point  is  calculated  to  prejudice  the  defendant. 
It  vras  entirely  unnecessary  to  repeat  tliese 
instructions.  It  Is  manifestly  improper  to  do 
so.  The  purpose  of  instructing  a  Jury  is  to 
aid  them  in  arriving  at  a  proper  verdict,  and 
not  to  confuse  them,  and  in  order  to  be  of 
aid,  instructions  should  not  be  repeated,  but 
when  once  given,  presenting  a  particular 
theory  of  a  case,  no  other  instruction  pre- 
senting the  same  theory  should  be  given,  be- 
cause to  do  so  is  to  destroy  the  very  purpose 
for  which  Instructions  are  given,  and  to 
mystify  and  confuse  the  Jury.  It  is  true, 
these  instructions  present  the  definition  In 
different  language,  but  there  is  no  necessity 
for  it  to  be  defined  more  than  once.  Four 
long  instructions  upon  "reasonable  doubt,*' 
which  has  never  yet  been  defined  or  made 
clearer  than  the  words  themselves  import, 
can  certainly  be  of  no  service  to  a  Juror.  The 
practice  of  repeating  instructions  should  be 
condenmed.  It  is  wrong  to  do  this,  and 
thereby  prominently  impress  a  single  feature 
of  a  case  upon  a  Juror.  Either  of  tbese 
instructions  would  have  been  sufficient,  but 
as  to  whether  or  not  the  repetition  of  tlieni 
is  reversible  error,  we  will  not  determine, 
because,  on  other  grounds  the  Judgment  w^ill 
have  to  be  reversed,  and  upon  a  second  trial 
the  necessity  for  this  criticism  can  be  ob- 
viated. 

Instruction  No.  6  tells  the  Jury  that  they 
are  the  sole  Judges  of  the  evidence,  and  tliat 
they  have  the  right  to  believe  or  refuse  to 
believe  any  witness,  and  that  upon  the  cred- 
ibility of  any  witness,  they  may  take  into 
consideration  his  Interest  in  the  matter  In 
controversy,  the  reasonableness  or  unrenson- 
ableness  of  his  statements,  his  bias  or  pre- 
judice in  the  matter,  if  any  appear,  and  his 
demeanor  upon  the  witness  stand.  There  is 
no  objection  pointed  out  to  this  instruction, 
and  we  think  It  was  properly  given. 

6.  The  court  refused  to  give  instructions 
5,  8,  0,  and  10,  as  asked  by  the  defendant,  but, 
over  her  objection,  modified  and  gave  them. 

Instruction  No.  5:  "The  court  instructs 
the  Jury  that  they  are  the  sole  Judges  of  the 
credibility  of  the  witnesses,  and  they  have 
a  right  to  believe,  or  not  to  believe,  any  wit- 
ness who  has  testified  in  the  case."  This 
instruction  was  modified  by  adding  the  words, 
"but  they  cannot  arbitrarily  disregard  the 
testimony  of  a  witness,  unless  they  believe  it 
untrue."  Whether  this  instruction  as  asked 
was  proper  or  not  is  unnecessary  to  decide, 
as  the  court  made  a  very  slight  modificatioc 
and  then  gave  it    The  action  of  the  court  Iv 
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modifying  and  giving  It  was  certainly  not 
error. 

Instruction  No.  8:  '"The  court  instructs 
the  jury  that  before  they  could  find  the  de- 
fendant guilty  of  murder,  they  must  believe 
beyond  all  reasonable  doubt»  by  evidence  ad- 
duced upon  the  trial  of  the  case,  that  the 
defendant  willfully,  maliciously,  deliberately, 
feloniously,  and  unlawfully  killed  her  hus- 
band. Jay  Legg."  It  is  not  necessary,  in 
order  to  find  the  defendant  guilty  of  murder 
In  the  second  degree,  that  the  jury  believe 
that  she  "willfully,  maliciously,  deliberately, 
feloniously,  and  unlawfully"  killed  her  hus- 
band, yet  this  instruction  tells  them  that  they 
must  so  believe  before  they  can  find  her  guilty 
of  murder,  which  includes  murder  in  the 
second  degree,  and  which  is  charged  in  the  in- 
dictment It  would  have  been  clearly  mis- 
leading to  the  Jury,  because  it  applies  to 
murder  of  both  degrees.  To  have  been  prop- 
er, it  should  have  been  limited  to  murder  in 
the  first  degree.  Therefore,  It  was  not  error 
to  refuse  to  give  It  as  offered,  but  the  court 
modified  it  and  gave  It  in  the  following  form : 

Instruction  No.  8:  "The  court  instructs 
the  jury  that  before  they  could  find  the  de- 
fendant guilty  of  murder,  they  must  believe 
beyond  all  reasonable  doubt,  by  evidence  ad- 
duced upon  the  trial  of  the  case,  that  the 
defendant  maliciously,  feloniously,  and  un- 
lawfully killed  her  husband,  Jay  Legg."  This 
modification  had  the  effect  of  reversing  the 
situation.  To  have  given  the  instruction  as 
offered  would  have  been  error  against  the 
state,  and  as  modified  it  was  error  against  the 
prisoner.  Both  murder  of  the  first  and 
second  degree  are  charged  in  the  indictment, 
and  it  will  not  do  to  tell  the  Jury  that  before 
they  can  convict  the  prisoner  of  murder,  they 
must  believe  that  the  killing  was  "malicious- 
ly, feloniously,  and  unlawfully"  done,  because, 
to  have  found  a  verdict  of  murder  in  the 
first  degree,  as  they  did  find,  it  was  necessary 
for  them  to  have  further  believed  that  the 
killing  was  willful  and  deliberate.  But  this 
instruction,  by  telling  them  that  before  they 
could  find  the  defendant  guilty  of  murder, 
they  must  believe,  beyond  all  reasonable 
doubt,  that  the  defendant  "maliciously,  feloni- 
ously, and  unlawfully"  killed  her  husband, 
practically  says  to  the  Jury  that  if  they  do 
find  It  was  done  "maliciously,  feloniously, 
and  unlawfully,"  they  could  find  a  verdict  of 
murder  In  the  first  degree,  which  they  did 
find. 

Instruction  No.  9:  "The  court  instructs 
the  Jury  that  if  they  believe  from  the  evidence 
that  Jay  Legg  was  accidentally  killed,  they 
should  find  the  defendant  not  guilty." 

Instruction  No.  10:  "The  court  instructs 
the  Jury  that  if  they  believe  from  the  evidence 
that -Jay  Legg  instructed  his  wife,  Sarah 
Ann  Legg.  the  defendant,  to  hand  him  bis 
gun,  and,  In  accordance  with  such  request,  she 
undertook  to  get  the  gun  down  from  the  rack 
to  hand  him,  and  it  was  accidentally  (dischar- 
ged and  killed  said  Jay  Legg,  then  the  defend- 


ant is  not  guilty  as  charged  in  the  indict- 
ment" 

These  Instructions  properly  present  to  the 
Jury  the  theory  of  the  defense  that  the  shoot- 
ing was  accidental,  and  it  was  error  to  refuse 
to  give  them.  The  Jury  had  been  instructed 
upon  the  8tate*s  theory,  and  it  was  entirely 
proper,  under  the  evidence,  to  tell  the  Jury 
that  if  they  believed  from  the  evidence  that 
the  deceased  was  accidentally  killed  they 
should  find  the  defendant  not  guilty.  The  de- 
fendant was  entitled  to  these  instructions 
without  any  modification.  But  the  court  re- 
fused to  give  them  as  offered,  and  modified 
them,  so  that  they  read  as  follows : 

Instruction  No.  9 :  "The  court  instructs  the 
jury  that  if  they  believe  from  the  evidence 
that  Jay  Legg  was  accidentally  killed,  they 
should  find  the  defendant  not  guilty,  unless 
they  find  that  such  accident  was  caused  by 
criminal  carelessness  upon  the  part  of  de- 
fendant" 

Instruction  No.  10:  "The  court  instructs 
the  Jury  that  if  they  believe  from  the  evidence 
that  Jay  Legg  requested  his  wife,  Sarah  Ann 
Legg,  to  hand  him  his  gun,  and  in  accordance 
with  such  request  she  undertook  to  get  the 
gun  down  from  the  rack  to  hand  him,  and  it 
was  accidentally  discharged  and  killed  the 
said  Jay  Legg,  without  criminal  carelessness 
upon  the  part  of  the  defendant  then  the  de- 
fendant is  not  guilty  as  charged  in  the  in- 
dictment" 

There  Is  no  evidence  to  Justify  this  modifi- 
cation. There  is  nothing  from  which  the  Jury 
could  find  criminal  carelessness.  But,  sup- 
pose there  were,  the  instructions  as  modified 
would  not  be  proper.  What  verdict  would 
the  Jury  find,  if  they  should  believe  the  de- 
fendant guilty  of  criminal  carelessness?  These 
Instructions  do  not  say.  They  are  told  that 
they  should  find  the  defendant  not  guilty,  if 
they  believe  the  killing  was  accidental,  un- 
less they  further  believe  that  she  was  guilty 
of  criminal  carelessness.  Under  the  instruc* 
tion,  th^  might  find  her  guilty  of  murder  in 
the  first  degree,  which  could  not  be  done. 
Criminal  carelessness  will  not  support  such 
a  verdict  "One  killing  another  by  the  mere 
careless  use  of  a  deadly  weapon  commits  only 
manslaughter."  Bishop,  Crim.  Law,  vol.  2,  { 
681.  And  again,  the  Jury  are  left  to  deter- 
mine what  constitutes  criminal  carelessness, 
without  any  Instruction  upon  this  point  The 
question  as  to  what  Is  criminal  carelessness 
is  a  question  of  law  for  the  court  The  Jury 
are  to  determine  the  facts,  and  the  court  is 
to  say  whether  or  not  these  facts  are  such  as 
to  constitute  criminal  carelessness. 

It  is  charged  that  the  verdict  is  contrary  to 
the  evidence,  but  as  the  Judgment  Is  reversed 
for  other  reasons,  and  the  case  will  be  re- 
tried. It  is  not  proper  to  express  any  opinion 
upon  the  evidence. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  awarded  the  de- 
fendant 
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(59  W.  Va.  843) 

DBBPWATBR  COUNOII-,  NO.  40,  0.  U.  A. 
M.  OF  MT.  CARBON,  v.  RBNICK. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
AprU  10,  1900.) 

h  CoBPOBATioHs— Sale  of  Rbaltt— Vaudi-. 

A  corporation  duly  incorporated  under  the 
provisions  of  chapter  55  of  the  Code  of  1899, 
may  sell  real  estate  owned  and  held  by  it  in 
its  corporate  name,  without  resort  to  a  court 
proceeding  under  section  9  of  chapter  57  of 
the  Code  of  1899. 
2l  Same— Deed — Validitt. 

A  deed,  which  is  not  ultra  vires  as  to 
a  corporation,  and  which  is  executed  in  its 
corporate  name  and  under  its  corporate  seal, 
by  its  proper  ojOScers,  and  duly  delivered,  car- 
ries with  it  the  presumption  of  authority  in 
such  oflScers  to  execute  it  and  affix  thereto  the 
seal  of  the  corporation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent  Dig.  Corporations,  §§  1720-1729.] 
8.  Deeds—Fraud— Evidence. 

When  actual  fraud  is  relied  on  to  set 
aside  a  deed,  the  fraud  must  be  clearly  proved. 
This  may  be  done  by  direct  or  by  circumstan- 
tial evidence,  or  by  both. 

[Ed.  Note. — For  cases  in  point,  see  voL  10, 
Cent.  Dig.  Deeds,  fi  045.] 

L  Fraud— EVIDEI7CE. 

Actual  fraud  cannot  be  established  alone 
by  proof  of  circumstances  raising  only  a  sus- 
picion of  fraud;  but  the  evidence  and  circum- 
stances must  be  of  such  character  as  to  clearly 
establish  such  fraud. 

[Ed.  Note. — ^For  cases  in  pomt,  see  vol.  23, 
Cent.  Dig.  Fraud,  S(  55-67.] 

6.  Contracts— Cancellation  —  Inadequaot 

or  Consideration. 

Where  parties,  competent  to  contract  en- 
ter into  a  contract,  it  will  not  be  set  aside  in 
a  court  of  equity  on  the  eround  of  inadequacy 
of  consideration,  unless  the  inadequacy  be  so 
gross  as  to  shock  the  conscience  and  to  amount 
to  proof  of  fraud.  Courts  of  equity,  as  well 
as  courts  of  law,  act  upon  the  ground  that  every 
person,  who  is  not,  from  his.  peculiar  condition 
of  circumstances,  under  disability,  is  entitled 
to  dispose  of  his  property  in  such  manner  and 
upon  such  terms  as  he  pleases;  and  whether 
his  bargains  are  wise,  discreet,  and  profitable, 
or  otherwise,  are  considerations,  not  lor  courts 
of  justice,  but  for  the  party  himself,  to  de- 
liberate upon. 

[Bd.  Note. — For  cases  In  point,  see  vol.  11, 
Cent.  Dig.  Contracte,  §  1171.] 

6.  Fraud— EviDENcifr— Inadequate  Consider- 
ation. 

Inadequacy  of  consideration,  although  not 
so  gross  as  to  shock  the  conscience  and  amount 
to  proof  of  fraud,  may  nevertheless  be  consid- 
ered with  other  evidence  or  circumstances,  in 
determining  the  question  of  fraud. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Fayette  County. 

Bill  by  the  Deepwater  Council,  No.  40,  0. 
U.  A.  M.  of  Mt  Carbon,  against  J.  B.  Ren- 
ick-  Judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

Dillon  &  Nuckolls,  for  appellant  Payne 
&  Hamilton  and  Brown,  Jackson  &  Knight, 
for  appellee. 

COX,  J.  On  the  20th  day  of  February, 
1903,  a  deed,  purporting  to  convey  a  certain 
lot  of  land  near  Mt  Carbon  in  Fayette  coun- 


ty, was  made  and  executed  In  the  name  of 
Deepwater  Council  No.  40,  Order  United 
American  Mechanics  of  Mt  Carb<Hi,  and  un- 
der its  corporate  seal,  by  F.  M.  Bone,  its 
councillor,  and  John  Nichols,  its  secretary, 
and  delivered  to  J.  B.  Renidc,  the  grantee 
named  therein,  and  duly  admitted  to  record 
on  the  24th  of  February,  1903.  Deepwater 
Council  No.  40,  Order  United  American 
Mechanics  of  Mt  Carbon,  is  a  corporation, 
duly  incorporated  under  the  provisions  of 
chapter  65  of  the  Code  of  1899,  and,  for 
convenience,  will  be  hereafter  referred  to  as 
the  "Lodge."  On  the  Ist  day  of  June,  1903, 
the  Lodge  instituted  this  suit  in  equity,  in 
the  circuit  court  of  Fayette  county,  against 
J.  B.  Renick,  to  set  aside  said  deed  upon 
two  grounds:  First,  want  of  authority  on 
the  part  of  Bone  and  Nichols,  officers  of  the 
Lodge,  to  make  the  deed;  second,  actual 
fraud  in  the  procurement  of  the  deed.  The 
bill  alleged  willingness  on  the  part  of  the 
Lodge  to  return  the  purchase  money  paid  by 
Renick.  Renick,  by  answer,  denied  sub- 
stantially all  the  material  allegations  of  the 
bill  in  relation  to  want  of  authority  on  the 
part  of  the  officers  making  the  deed,  and  to 
actual  fraud  in  its  procurement  Many  dep- 
ositions were  taken.  Upon  final  hearing, 
the  circuit  court  of  Fayette  county  entered 
a  decree  dismissing  the  plaintiff's  bllL 
From  this  decree  the  Lodge  appealed. 

The  deed  did  not  purport  to  convey  all 
the  property  of  the  Loilge,  and  thus  prac- 
tically terminate  its  existence,  but  only  a 
specific  parcel  of  real  estate.  The  act  of 
conveying  this  real  estate  was  not  ultra 
vires,  so  far  as  the  Lodge  was  concerned, 
if  the  act  was  in  fact  the  act  of  the  Lodge; 
because  the  very  purpose  of  such  corpora- 
tion, as  expressed  in  the  act  under  which  it 
was  incorporated,  is  to  "hold,  lease,  sell,  and 
convey  real  property,"  etc  Section  2,  c  55, 
Code  1899. 

Section  8  of  said  chapter  provides  that 
such  a  corporation  may  make  and  adopt  all 
necessary  by-laws  and  regulations,  not  incon- 
sistent with  the  Constitution  and  laws  of  the 
United  States  and  of  this  state,  to  enable  it 
to  conduct  and  pursue  its  business  and  pur- 
pose; and  that,  except  where  It  Is  otherwise 
provided,  such  corporation  shall  be  subject 
to  and  governed  by  chapters  52,  53,  and  54  of 
the  Code  of  1899.  These  chapters  relate  to 
joint-stock  companies.  Section  42,  c  53, 
Code  1899,  provides  that  the  number  of  stock- 
holders, or  amount  of  stock,  necessary  to 
constitute  a  quorum  at  a  meeting  of  the 
stockholders,  and  the  mode  of  transacting 
business  at  such  meeting,  may  be  prescribed 
by  the  by-laws.  Section  49,  c.  53,  Code  1899, 
provides  that  there  shall  be  a  board  of  direct- 
ors for  every  corporation  subject  to  that 
chapter,  who  shall  have  power  to  do,  or 
cause  to  be  done,  all  things  that  are  proper 
to  be  done  by  the  cori)oration;  and  that  a 
majority  of  the  board  shall  constitute  a 
quorum,  unless  otherwise  provided  in  the  by- 
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lai^.  Section  55,  c.  53.  Code  1899,  provides 
tliat  the  board  of  directors,  in  the  exercise 
of  their  powers,  shall  be  subject  to  such  by- 
laws and  regulations,  not  inconsistent  with 
the  laws  of  this  state,  as  the  stockholders 
may  pass  from  time  to  time  in  general 
meeting.  These  provisions  of  the  statutes  in 
relation  to  Joint  stock  companies,  govern  the 
Lodge,  so  far  as  applicable  to  it  Usually 
the  members  of  a  lodge  are  not,  in  a  strict 
sense,  stockholders  of  the  corporation.  They 
have  no  stock  which  they  may  assign  to 
others.  They  are  simply  members,  and,  as 
such,  entitled  to  participate  in  the  business 
of  the  corporation,  in  many  respects  in  like 
manner  as  stockholders  in  a  Joint  stock  com- 
pany, except  that  such  members  stand  on  an 
equality  as  to  each  other.  They  are  entitled 
to  a  voice  in  the  proceedings  as  individual 
members,  and  not  according  to  the  amount 
of  stock  held  by  them,  as  in  Joint  stock 
companies. 

We  shall  discuss  the  grounds  alleged  for 
Betting  aside  this  deed,  in  the  order  named: 
First,  want  of  authority  in  the  officers  to 
make  the  deed.  Under  this  ground,  it  is 
contended  that  the  real  estate  of  the  Lodge 
could  not  be  sold  without  resort  to  a  court 
proceeding,  under  section  0,  a  57,  Code  1899. 
In  our  Judgment  this  section  does  not  apply. 
At  the  time  the  deed  mentioned  was  made 
this  real  estate  was  owned  and  held  by  the 
Lodge  in  its  corporate  name,  and  not  by 
a  trustee  or  trustees  for  its  use.  Said  sec- 
tion 9  provides  for  a  sale  by  .order  of  court 
upon  the  application  of  a  board  of  trustees 
holding  the  property  sought  to  be  sold.  Un- 
der section  6  of  that  chapter  the  trustees 
mentioned  in  section  8  of  the  same  chapter 
are  made  a  corporation.  It  seems  clear  to 
us  th&t  section  9  does  not  refer  to  or  include 
sji  active  corporation  chartered  under  chap- 
ter 55,  authorized  and  competent  to  transact 
it^  own  business  without  the  intervention 
of  trustees  or  of  a  court  order.  It  is  con- 
tended that  the  officers  who  made  the  deed 
were  without  authority,  because  that  author- 
ity had  not  been  conferred  upon  them  by 
a  proper  meeting  of  the  members  of  the 
Lodge,  or  by  its  board  of  directors  The 
deed  is  regular  upon  its  face,  under  seal  of 
the  Lodge,  signed  and  acknowledged  by  its 
chief  officers,  delivered  to  the  grantee,  and 
by  him  caused  to  be  recorded.  Under  these 
circumstances,  authority  on  the  part  of  these 
officers  to  make  the  deed  will  be  presumed, 
and  the  burden  is  on  the  Lodge  to  show  want 
of  authority.  Fidelity  Co.  v.  Railroad  Co., 
32  W.  Va.  244,  9  S.  E.  180;  Boyce  v. 
Montauk  Coal  Co.,  37  W.  Va.  91,  16  S.  B. 
501;  RuflPner  Bros.  v.  Wei  ton  Salt  Co.,  36 
W.  Va.  244,  15  S.  E.  48;  4  Thomp.  Corp.  § 
5029;  Cook  Corp.  §  725;  10  Cyc  1149.  It  may 
be  claimed  that  these  officers  were  not  the 
proper  officers  to  sign  the  deed  and  to  place 
thereon  the  seal  of  the  corporation.  They 
were  the  chief  officers  of  the  Lodge,  and 
acted  as  such  without  objection  at  the  meet- 


ing of  the  board  of  directors  hereafter  men- 
tioned, and  were,  in  our  Judgment,  the  proper 
officers  to  execute  the  deed  on  behalf  of  the 
Lodge.  The  question  for  determination  is: 
Has  the  presumption  of  authority  on  the  part 
of  these  officers  to  make  the  deed  been  over- 
thrown by  the  facts  appearing  in  this  record? 
It  was  shown  that  the  Lodge  had  a  board  of 
directors,  composed  of  five  members,  viz.. 
Bone,  councillor,  Nichols,  secretary,  Stapleton, 
Griffith,  and  Craddock.  The  by-laws  were 
not  produced  or  copied  in  the  record,  al- 
though demanded  by  the  appellee.  The  evi- 
dence is  ample  that  by-laws  of  the  Lodge 
were  in  existence.  The  evidence  shows  that 
a  regular  meeting  of  the  members  of  the 
Lodge  was  h61d  on  the  18th  of  February,  1903, 
at  which  a  quorum  for  the  transaction  of 
business  was  present;  that  the  Lodge  was 
indebted  to  Hopkins  in  something  more  than 
,$600,  which  indebtedness  had  existed  for 
'  some  time.  At  this  meeting,  a  letter  from 
Hopkins  urging  payment  was  read  by  the 
secretary.  A  motion  was  adopted  in  relation 
to  selling  the  real  estate  in  controversy. 
Renick,  the  purchaser,  was  present,  and  of- 
fered to  loan  to  the  Lodge  the  money  with 
which  to  pay  the  Hopkins  debt ;  or  to  buy  the 
real  estate  at  the  price  of  $1,000,  the  Lodge 
to  retain  the  use  of  the  second  story  or  lodge 
room  for  lodge  purposes,  and  for  the  purpose 
of  renting  it  to  other  lodges  or  societies,  for 
the  period  of  five  years.  The  minutes  of 
the  meeting  of  February  18th  show  the  fol- 
lowing: "On. motion  of  H.  Stapleton  that 
Deepwater  Council  No.  40  sell  their  lot  and 
house  or  hall  to  J.  B.  Renick.  Motion  car- 
ried unanimously.  Renick  being  present,  he 
stated  to  the  Lodge  the  condition  on 
which  he  would  purchase  the  building.  He 
said  he  would  give  the  Council  $1,000.00  for 
their  property,  and  lease  them  the  upper  story 
for  five  years,  to  have  full  control  of  the  tip- 
per part  of  the  building  for  lodge  purposes 
and  to  rent  to  other  lodges  and  get  the  full 
amount  of  rent,  and  be  at  no  expense  for 
any  repairs.  The  Council  resolved  that  they 
would  sell,  and  instructed  the  recording  secre- 
tary to  notify  the  other  two  members  of  the 
board  to  be  present  at  J.  B.  Renlck's  for  the 
purpose  above  stated."  These  minutes  were 
signed  by  F.  M.  Bone,  councillor,  and  John 
Nichols,  secretary.  The  minutes  of  a  subse- 
quent meeting  of  the  members  of  the  Lodge, 
held  on  the  25th  of  February,  1903,  show: 
"Records  of  previous  Council  read  and  ap- 
proved." These  minutes  were  also  signed  by 
F.  M.  Bone,  councillor,  and  John  Nichols,  re- 
cording secretary. 

On  the  20th  day  of  February,  1903,  there 
was  a  meeting  of  the  board  of  directors,  at 
which  three  of  the  five  members  were  pres- 
ent; Griffith  and  Craddock  being  absent  At 
this  meeting  the  deed  mentioned  was  pre- 
pared, executed,  and  delivered.  The  trans- 
action appears  to  have  been  agreeable  to  all 
the  members  of  the  board  present,  until  it 
came  to  signing  the  deed,   when   Stapleton 
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seemed  to  become  offended  at  being  told  that 
it  was  unnecessary  for  him  to  sign  it,  and 
that  it  was  only  necessary  for  Bone  and  Ni- 
chols, as  chief  officers,  to  sign  the  deed.  There 
is  no  claim  that  the  deed  was  made  upon 
considerations  or  terms  differing  sut>stantial- 
ly  from  the  proposition  of  purchase  made  by 
Renidi  at  the  meeting  of  the  Lodge,  or  as 
contained  in  the  minutes  of  that  meeting,  as 
recorded;  although  the  language  of  the  min- 
utes is  misrecited  in  the  deed.  Mucii  oral 
evidence  was  adduced  as  to  what  action  was 
talcen  by  the  Lodge  at  its  meeting  on  the 
18th,  and  as  to  the  correctness  of  the  minutes 
of  that  meeting.  This  evidence  is  conflicting. 
If  no  recorded  minutes  of  that  meeting  ex- 
isted, and  If  it  were  attempted  to  make  up 
true  minutes  from  this  oral  evidence,  we 
«ipprehend  that  the  attempt  would  be  without 
accurate  result  At  the  meeting  of  the  25th, 
the  minutes  of  the  meeting  of  the  18th  were 
objected  to  by  Griffith,  who  was  not  present 
at  the  meeting  of  the  18th,  or  at  the  direct- 
ors' meeting  of  the  20th,  and  perhaps  by  oth- 
ers. The  evidence  of  the  witnesses  as  to 
the  character  of  the  objection  or  objections 
made  to  the  minutes  of  the  meeting  of  the 
18th  is  also  conflicting.  No  evidence  discloses 
any  affirmative  action  by  the  Lodge,  in  rela- 
tion to  the  minutes  of  the  meeting  of  the  18th, 
at  the  meeting  of  the  25th.  No  motion  was 
adopted  or  action  taken  rejecting  the  min- 
utes, or  in  any  way  disapproving  them.  The 
objections  made  to  them  by  an  individual 
member  or  members  seem  to  have  ended  with- 
out action  by  the  Lodge.  There  is  also  con- 
flict in  the  evidence  as  to  who  prepared  the 
minutes  of  the  meeting  of  the  25th;  but,  with- 
out endeavoring  to  reconcile  this  conflict,  it 
is  undisputed  that  they  were  signed  by  Bone, 
councillor,  and  Nichols,  secretary,  without 
any  act  of  the  Ix>dge  disapproving  them.  The 
minutes  of  the  meeting  of  the  25th  show  the 
following,  about  which  there  is  no  controversy 
in  the  evidence:  "On  motion  of  C.  C.  Griffith 
that  the  Council  reconsider  the  transaction 
of  sale  of  the  property  to  J.  B.  Renick.  Mo- 
tion carried."  This  minute  goes  very  far  to 
sustain  the  contention  of  the  appellee  that 
the  Lodge  had  a  previous  transaction  in 
relation  to  a  sale  of  property  to  Renick ;  oth- 
erwise, there  would  have  been  nothing  to 
reconsider.  Upon  the  evidence  and  facts  ap- 
pearing, we  think  the  recorded  minutes  of  the 
meeting  of  the  18th  must  be  taken  as  show- 
ing the  action  of  the  Lodge  in  relation  to  the 
sale  of  the  property  in  controversy.  It  is  con- 
tended that  the  record  discloses  that  no  legal 
action  was  taken  by  the  board  of  directors 
authorizing  the  making  of  the  deed.  Of  the 
five  members  composing  the  board  of  direct- 
ors, three  were  present  at  the  meeting  at 
which  the  deed  was  prepared  and  executed. 
This  meeting  was  held  on  the  20th  of  Febru- 
ary. Notice  of  this  meeting  was  sent  by 
Nichols,  secretary,  by  mall,  on  the  19th  of 
February  to  the  absentees,  and  in  reasonable 
time  for  them  to  attend  the  meeting  if  they 


received  the  notice  by  due  course  of  malL 
The  evidence  shows,  without  contradiction, 
that  Graddock,  one  of  the  absentees,  said  that 
he  bad  received  the  notice,  but  could  not  at- 
tend. The  evidence  of  Griffith,  the  other  ab- 
sentee, was  taken  on  behalf  of  the  Lodge. 
After  carefully  examining  his  evidence,  we 
are  unable  to  say  that  it  shows  that  he  did 
not  receive  the  notice  in  time  to  attend  the 
meeting.  He  was  asked  when  he  received 
the  notice,  and  answered:  "On  the  19th  of 
February."  This  witness  seems  to  have  had 
In  mind  the  two  meetings,  one  by  the  Lodge 
on  the  18th  and  the  other  by  the  board  of 
directors  on  the  20th,  at  neither  of  which  was 
he  present,  and  to  have  confused  the  two 
meetings  in  some  of  his  answers.  It  is  also 
contended  that  the  notice  itself  was  insuffi- 
cient, because  it  notifled  the  members  of  a 
meeting  to  make  arrangements  to  raise  the 
money  owing  to  Hopkins,  and  not  to  make 
sale  of  the  property.  The  raising  of  money 
appears  to  have  been  uppermost  in  the  mind 
of  the  secretary,  who  gave  the  notice,  and, 
indeed,  the  raising  of  the  money  to  pay  the 
Hopkins  debt  seems  to  have  been  the  reason 
which  prompted  the  action  of  the  Lodge  at 
its  meeting  on  the  18th  of  February.  One 
way  to  accomplish  that  purpose  was  to  sell 
the  property.  The  by-laws  of  the  Lodge,  and 
the  rules  and  regulations  of  its  board  of  di- 
rectors, in  relation  to  notice  of  meetings  of 
Its  board,  do  not  appear  In  the  record.  We 
cannot  say  that  the  notice  did  not  meet  every 
requirement  6f  such  by-laws,  rules,  or  r^a- 
lations;  and  it  was  Incumbent  on  the  Lodge 
to  show  that  the  action  of  the  board  was  Il- 
legal, else  the  presumption  that  the  deed  was 
with  authority  must  prevail.  It  does  not 
appear  under  the  facts  presented  that  the 
action  of  the  board  was  Illegal.  The  record 
disclosing  the  action  of  the  members  of  the 
Lodge  In  regular  meeting  assembled,  and  also 
the  action  of  the  board  of  directors.  It  is  un- 
necessary to  discuss  the  question  whether  or 
not  the  action  of  both  bodies  was  necessary, 
or,  if  not,  the  action  of  which  body  was  prop- 
er and  binding  on  the  Lodge.  Bearing  upon 
this  question,  however,  see  Gashwiler  v.  Wil- 
lis, 33  Cal.  11,  91  Am.  Dec.  607;  3  Thomp. 
Corp.  §  3977;  section  33,  p.  110,  c.  35,  Acts 
1901;  Fidelity  Co.  v.  R.  R.  Co.,  supra;  Burr's 
Ex'rs  V.  McDonald,  3  Grat  215. 

This  brings  us  to  the  consideration  of  the 
other  ground  alleged  for  setting  aside  the 
deed — actual  fraud  In  its  procurement  Where 
actual  fraud  Is  relied  on  to  set  aside  a  deed, 
it  must  be  clearly  proved.  This  may  be 
done  by  direct  or  by  circumstantial  evidence, 
or  by  both.  Board  of  Trustees  v.  Blair,  45 
W.  Va.  812,  32  S.  B.  203;  Greer  v.  O'Briei, 
36W.Va.277,  15S.Bl  74;  Parker  v.  Valentine, 
27  W.  Va.  677;  Frank  v.  Zeigler,  46  W.  Va.  614, 
33  S.  E.  761.  Inadequacy  of  consideration  is 
alleged.  The  estimates  of  the  witnesses  of 
the  cost  of  the  property  in  controversy,  in- 
cluding lot  and  improvements,  range  from 
$2,200  to  $2,500.    The  estimates  of  the  wit- 
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nesses  of  the  actnal  value  of  the  property 
range  from  $1,500  to  $3,500,  the  greater  num- 
ber of  the  witnesses  placing  It  at  $3,000.  The 
estimates  of  actual  value  seem  to  be  based 
principally  upon  the  present  rental  value 
under  existing  conditions.  The  upper  story 
or  lodgeroom  had  at  the  time  of  the  sale  a 
rental  value  of  about  $288  per  year,  exclu- 
sive of  use  by  the  Lodge  for  lodge  purposes. 
The  first  story  had  a  rental  value  of  about 
$200  per  year.  The  terms  of  purchase  by 
Renick  were  $1,000 ;  the  Lodge  retaining  the 
second  story  with  privilege  to  rent  it  to 
others  for  the  period  of  five  years.  The  rent- 
al value  to  the  Lodge  of  this  story,  exclusive 
of  use  by  the  Lodge,  for  the  five  year  period 
would  amount  to  about  $1,500,  thus  making 
a  total  consideration  of  about  $2,500  which 
the  Lodge  received,  or  will  receive.  No 
actual  offer  or  proposition  to  purchase  this 
property  at  the  time  it  was  sold  is  shown, 
other  than  the  proposition  by  Renick.  The 
Lodge  was  indebted  to  Hopkins  in  excess  of 
$600.  This  $600  debt  had  been  carried  by  the 
Lodge  for  some  time.  It  had  not  grown  less  in 
amount  The  membership  of  the  Lodge  in  good 
standing  and  paying  dues  had  greatly  decreas- 
ed. Under  these  circumstances,  the  sale  was 
made  to  Renick.  These  parties  were  competent 
to  contract,  and  entered  into  the  contract  It 
will  not  be  set  aside  in  a  court  of  equity  on 
the  ground  of  Inadequacy  of  consideration, 
unless  the  inadequacy  be  so  gross  as  to  shock 
the  conscience,  and  to  amount  to  proof  of 
fraud.  Courts  of  wulty,  as  well  as  courts 
of  law,  act  upon  the  ground  that  every  per- 
son who  is  not,  from  his  peculiar  condition 
or  circumstances,  under  disability  is  entitl- 
ed to  dispose  of  his  property  in  such  manner 
and  upon  such  terms  as  he  chooses;  and 
whether  his  bargains  are  wise,  discreet  and 
profitable,  or  otherwise,  are  considerations 
not  for  courts  of  justice,  but  for  the  party 
himself,  to  deliberate  upon.  1  Story  Eq.  { 
244 ;  Jones  v.  Degge,  84  Va.  685,  5  S.  B.  799; 
Lowther  Oil  Co.  v.  Guthrie,  52  W.  Va.  88, 
43  S.  E.  101 ;  Wood  v.  Harmison,  41  W.  Va. 
376,  23  S.  E.  560;  Rease  v.  Kittle,  56  W.  Va. 
269,  49  S.  E.  150.  It  is  clear  that  the  deed 
cannot  be  set  aside  on  the  ground  of  inad- 
equacy of  consideration.  This  is  conceded 
by  the  brief  of  counsel  for  the  Lodge.  Inad- 
equacy of  consideration,  although  not  so 
gross  as  to  shock  the  conscience  or  amount  to 
proof  of  fraud,  may  nevertheless  be  consider- 
ed with  other  evidence  or  circumstances  in 
determining  the  question  of  fraud.  14  Am. 
&  Eng.  Enc.  Law,  516.  What  evidence  in 
this  record  shows  actual  fraud  in  the  pro- 
curement of  the  deed  mentioned?  The  bill 
alleges  that  the  "deed  was  obtained  by  said 
J.  E.  Renick,  with  the  assistance  of  John 
Nichols,  for  the  purpose  of  obtaining  the  title 
to  plaintiff's  property  without  paying  a  Just 
and  adequate  consideration  for  the  same,  and 
thereby  defrauding  plaintiff  of  its  property." 


Where  is  the  proof  of  this  allegation?    We 
are  unable  to  point  to  it  In  this  record. 

It  is  said  that  John  Nichols,  secretary, 
did  not  enter  correctly  the  minutes  of  the 
meetings  of  the  Lodge  held  on  the  18th  and 
25th  of  February ;  but,  as  we  have  seen,  those 
minutes  stand  duly  signed  as  the  minutes 
of  the  Lodge,  unlmpeached  by  action  of  the 
Lodge.  It  is  also  said  that  Nichols  urged 
haste  in  consuhimating  the  sale,  and  declared 
on  the  day  of  the  directors'  meeting  that 
something  would  have  to  be  done,  or  that  the 
property  would  go  for  $600.  The  acts  and 
conduct  of  Nichols,  secretary,  may  have  mani- 
fested a  desire  to  speedily  consummate  the 
sale,  laboring  perhaps  under  the  fear  of  dire 
consequences  from  the  enforcement  of  the 
Hopkins  debt  It  is  not  shown  that  the  acts 
and  conduct  of  Nichols  were  prompted  by  an 
improper  motive,  or  were  not  in  good  faith. 
In  the  matter  of  haste,  Nichols  does  not  stand 
alone.  Other  members  of  the  Lodge,  and 
perhaps  all  the  members  present  at  the  meet- 
ing of  February  18th,  manifested  a  like  de- 
sire to  consummate  a  sale.  The  date  of  ' 
the  meeting  of  the  board  of  directors  was 
fixed  for  the  20th,  at  the  meeting  of  the 
Lodge  on  the  18th,  not  by  Nichols,  but  by 
another  member.  We  cannot  Impute  Improp- 
er motives  to  Nichols  from  his  conduct  and 
declarations,  or  to  the  other  members  of  the 
Lodge  from  their  conduct  and  declarations. 
We  have  examined  this  record  for  proof  of 
fraud  on  the  part  of  Renick,  and  find  noth- 
ing substantial  or  conclusive  in  that  regard. 
One  witness  was  produced  who  said  that  he 
was  asked  by  Renick  to  "talk  in  favor  of 
him  getting"  the  property,  but  no  terms  were 
mentioned,  no  price  named,  at  that  time.  It 
is  not  shown  that  this  witness  acted  accord- 
ing to  that  request  On  the  contrary,  he  said 
that  he  did  not  The  evidence  of  this  wit- 
ness, at  most,  cannot  be  construed  as  raising 
more  than  a  mere  suspicion  of  fraud,  if  it  is 
even  sufficient  for  that  purpose.  Fraud  can- 
not be  established  alone  by  proof  of  circum- 
stances raising  only  a  suspicion  of  fraud; 
but  the  evidence  and  circumstances  must  be 
of  such  character  as  to  clearly  establish  the 
fraud:     1  Story,  Eq.  S  190. 

The  circuit  court  weighed  the  evidence  and 
circumstances  appearing  in  this  record,  and 
determined  the  confiicts  therein  In  favor  of 
the  appellee.  The  decree  appealed  from  car- 
ries with  it  the  presumption  of  correctness. 
Having  examined  this  record,  we  are  clearly 
of  the  opinion  that  the  circuit  court  was 
fully  justified  in  its  determination  of  this 
case.  The  action  of  the  Lodge  in  selling  the 
property  was  perhaps  hasty.  It  may  have 
been  an  instance  of  acting  in  haste  and  re- 
penting at  leisure;  but  we  find  no  sufficient 
evidence  to  sustain  the  allegations  of  fraud 
in  the  transaction. 

The  decree  of  the  circuit  court  is  affirmed. 
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KBNNBWBG  CO.  ct  aL  ▼.  MILB7. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April.  10,  190a) 

TBIAI/— DiBEOTIWO  VSBOIOT. 

Where  a  case  depends  on  the  welfht  of 
evidence  and  deduction  from  it,  and  conflicting 
evidence  and  credit  of  witnessesr  the  court  should 
not  instruct  a  verdict. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial,  §§  876-580.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Hardy  County. 

Petition  by  the  Eenneweg  Company  and 
others  against  John  R.  Miley.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Be- 
fersed. 

EL  B.  Gilkeson,  for  plaintiff  in  error.  Benr 
jamin  Dailey,  M.  W.  Gamble*  and  O.  W.  Mc* 
Cauley,  for  defendants  in  error. 

BBANNON,  J.  The  Kenneweg  Company 
and  other  creditors  of  John  B.  Miley  levied 
certain  executions  against  him  upon  a  stock 
of  store  goods  as  his  property.  J.  Watson 
Miley  executed  a  suspending  bond,  and  a 
forthcoming  bond,  and  claimed  that  said  stock 
of  goods  was  his  property,  and  not  liable  for 
the  debts  of  John  B.  Miley.  Then  the  Ken- 
neweg  Company  and  other  creditors  filed  a 
petition  in  the  circuit  court  of  Hardy  county 
asserting  the  liability  of  said  property  to 
their  execution  and  asking  that  the  court 
make  an  order  requiring  J.  Watson  Miley  to 
appear  and  state  the  nature  of  his  claim 
to  said  property,  and  maintain  or  relinquish 
the  same,  and  the  court  made  such  order,  and 
when  J.  Watson  Miley  appeared  the  court 
stated  as  the  issue  whether  the  stock  of  goods 
was  the  property  of  John  B.  Miley  or  J. 
Watson  Miley  and  made  the  creditors  plain- 
tilts  in  the  issue.  This  issue  was  tried  by 
the  jury,  and  on  the  trial  the  court  instructed 
the  jury  that  the  evidence  did  not  warrant 
a  verdict  for  the  defendant,  and  required 
it  to  find  for  the  plaintiffs,  and  the  jury  did 
so,  and  the  court  gave  judgment  that  the 
property,  at  the  time  of  said  levy,  was  the 
property  of  John  B.  Miley,  and  subject  to  the 
levy  of  said  execution.  J.  Watson  Miley 
brought  the  case  to  this  court  on  writ  of 
error. 

The  only  question  of  moment  In  this  case 
is  one  purely  of  fact  Was  the  stock  of  goods 
the  property  of  John  B.  Miley  op  J.  Watson 
Miley?  It  was  purchased  from  S.  L.  Harper 
in  the  name  of  J.  Watson  Miley;  but  the 
creditors  claim  that  he  was  a  mere  figure- 
head, and  that  the  purchase  was  really  for 
John  B.  Miley,  and  that  it  was  his  stock  of 
goods,  and  that  the  l>U8iness,  though  carried 
on  in  the  name  of  J.  Watson  Miley,  was 
really  the  business  of  his  elder  brother,  John 
B.  Miley,  who  was  a  man  of  extensive 
business,  but  had  met  with  business  dls* 
aster,  and  was  utterly  insolvent,  and  that  the 
purchase  and  transaction  of  the  business  in 
the  name  of  J.  Watson  Miley  was  a  sham  to 


protect  the  property  and  business  from  tbrn 
pursuit  of  John  B.  Miley's  creditors.  A 
great  number  of  witnesses  were  examined* 
a  great  number  of  facts  and  circumstances 
were  given  in  evidence;  the  evidence  was 
materially  conflicting  in  vital  matters;  and 
not  only  this,  but  the  credit  of  witnesses 
was  deeply  Involved.  The  version  of  John 
B.  Miley  and  J.  Watson  Miley  as  witnesses 
were  in  the  case,  and  their  credit  involved. 
The  manager  of  the  store  business,  Shearer, 
whose  evidence  was  vital  in  the  case,  necee- 
sarily  so,  because  he  conducted  the  store  busi- 
ness, was  a  witness.  Not  only  was  his  credit 
involved  from  the  nature  of  the  case,  but  his 
general  reputation  for  truth  and  veracity  was 
attacked,  and  a  number  of  witnesses  intro- 
duced as  to  it  I  think  this  statement  is 
enough  at  once  to  show  that  the  case  was  one 
peculiarly  appropriate  for  a  jury.  It  is  use- 
less to  detail  evidence  and  circumstances.  It 
is  enough  to  say  that  the  decision  of  the 
court  depended  oji  the  quantity  and  weight 
of  evidence  and  inferences  to  be  deduced  from 
facts  and  circumstances,  numerous  and  va- 
ried in  kind,  and  depended  upon  their  weight, 
that  is,  jury  questions.  Smith  v.  Bailroad, 
48  W.  Va.  69.  85  S.  B.  884.  Then,  too,  the 
evidence  was  highly  conflicting.  Especially 
reflect  that  Shearer's  evidence  was  assailed 
and  witnesses.  Introduced  to  impeach  blm, 
were  equivocal  in  their  evidence,  and  the 
force  of  their  evidence  depended  very  largely 
upon  their  faces,  countenances,  demeanor, 
reluctance  and  emphasis,  which  could  be 
judged  of  only  by  the  jury.  Scarcely  any 
case  was  more  appropriate  for  a  jury.  We 
cannot  think  that  the  court  carried  out  legal 
principles  in  withdrawing  the  case  from  the 
jury.  In  White  v.  Brewing  Company,  51 
W.  Va.  259,  41  S.  E.  180,  it  is  held  that  a  court 
may  Instruct  a  verdict  where  the  evidence 
plainly  and  decidedly  preponderates;  but  at 
the  same  time  it  put  in  the  precautionary 
point:  "If  the  material  facts  are  doubtful  and 
a  verdict  for  either  party  would  be  sustain- 
ed, the  circuit  court  should  not  instruct  the 
jury  to  find  against  such  party." 

It  is  very  difficult,  in  practice,  to  lay  down 
in  words  just  where  a  court  may  strike  out 
evidence  or  instruct  a  verdict  Each  case  de- 
pends upon  itself  largely.  This  difficulty  is 
well  stated  by  Judge  Sanders  In  Ck>bb  v.  Glenn 
Boom  &  Lumber  Co.  (W.  Va.)  49  S.  B.  1006, 
where  many  of  the  authorities  are  discussed. 
Some  of  the  cases  there  cited  say  that 
wherever  the  evidence  tends  in  a  fairly  ap- 
preciable degree  to  sustain  a  plaintiff  or  de- 
fendant, the  court  should  not  strike  out  the 
evidence  or  instruct  a  verdict  That  aa^e 
holds  what  is,  I  think,  the  true  test ;  that  is, 
whether  the  court  should  set  aside  a  verdict 
in  favor  of  the  party  against  whom  the  ver- 
dict Is  instructed.  In  Manss-Bmning  Shoe 
Ck).  V.  Prince,  61  W.  Va.  510,  41  S.  B.  907,  we 
held  that  "A  verdict  which,  on  the  fixed  facts 
of  the  case,  is  contrary  to  law,  must  be  set 
aside."    But  what  are  the  fixed  facts  of  this 
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case?  Are  they  fudlspxitable  under  the  evi- 
dence? Cannot  men  reasonably  differ  about 
tliem?  Test  this  case  by  these  principles. 
We  say  that  the  questions  of  fact  solving  this 
case  are  severely  involved  under  the  evidence. 
Especially,  we  add,  as  a  matter  of  decided 
emphasis  in  this  court,  that  the  evidence  is 
conflicting,  not  merely  upon  clashing  circum- 
stances, but  the  credit  of  the  witnesses  is 
involved.  We  cannot  say,  under  the  peculiar 
character  of  the  evidence  of  witnesses  assail- 
ing the  general  reputation  for  truth  and  ve- 
racity of  Shearer,  whether  he  is  to  be  believed 
or  not,  their  evidence  being  equivocal  and  in- 
definite; but  Jurors  face  to  face  with  the 
witnesses,  face  to  face  with  Shearer,  could 
judge  as  we  cannot  Granting  that  if  it  were 
a  question  of  mere  preponderance,  this  court 
might  take  up  the  scales  and  weigh  the  evi- 
dence and  say  whether  it  greatly  and  decided- 
ly preponderated  for  the  creditors ;  yet  when 
the  credit  of  the  witnesses  is  Involved,  not 
only  of  the  two  Mileys,  but  especially  of 
Shearer,  our  path  would  go  through  the  forest 
of  uncertainty.  This  is  for  a  Jury.  Toung 
V.  Railroad,  44  W.  Va.  218,  28  S.  B.  032,  We 
are  unable  to  say  what  was  proven  in  this 
case,  and  in  view  of  another  trial  we  desire 
to  be  understood  as  saying  that  we  do  not  ex- 
press an  opinion  on  the  evidence,  because  we 
say  that  it  is  a  proper  case  for  the  decision  of 
a  Jury. 

The  depositioii  of  J.  Watson  Miley  was  in- 
troduced in  the  case  by  the  plalntiffis.  We 
think  there  is  no  error  in  this.  It  was  given 
in  another  case  in  which  the  debts  of  John 
R.  Miley  were  being  ascertained,  and  in  which 
he  filed  a  claim,  and  it  involved  matters  in- 
volved In  this  suit,  and  it  was  admissible  as 
admissions  by  J.  Watson  Miley  proper  to  go 
before  the  Jury. 

Therefore  we  reverse  the  Judgment,  set 
aside  the  verdict,  and  remand  the  case  for 
a  new  trial. 


(5»  w.  Va.  363) 

HOPKINS  V.  PRICHARD  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  10,  1906.) 

1.  Appeait-Inteblocutobt  Decbeb— Mattbbs 
Reviewable. 

When  an  interlocutory  decree  is  rendered  in 
a  cause  which  so  far  settles  the  principles  of 
the  cause  as  to  make  the  decree  appealable, 
and  subsequent  decrees  carrying  out  the  prin- 
ciples 80  settled  are  entered  in  the  cause,  an 
appeal  from  such  interlocutory  decree  alone 
will  not  bring  up  for  review  such  subsequent 
decrees,  although  the  same  were  entered  long 
prior  to  the  granting  of  such  appeal. 

[Ed.   Note. — For  cases  in  point,  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  §  3530.] 

2.  Same— Revebsal— EIffect. 

Aiter  the  reversal  of  the  interlocutory 
decree  on  such  appeal,  the  subsequent  decrees 
mentioned  not  having  been  set  aside,  reversed, 
or  corrected  by  a  bill  of  review,  appeal,  or 
otherwise,  the  same  remain  firm  and  valid- 
although  inconsistent  with  the  judgment  of 
diis  court  in  reversing  the  first-mentioned  decree. 
(Syllabus  by  the  Court.) 


Appeal  from  Circuit  Court,  Cahel!  County. 

Bill  by  J.  a  Hopkins  against  R.  H.  Prich- 
ard  and  others.  Decree  for  plaintUC,  and  de- 
fendants Harveyt  Hagen  &  Co.  appeal.  Re- 
versed. 

Wallace  &  Fitzpatrick»  for  appellants.  Vin- 
son &  Thompson,  for  appellee. 

McWHORTER,  P.  This  cause  was  here 
once  before,  brought  to  this  conrt  by  L.  H. 
Burks,  who  had  come  into  the  cause  by  peti- 
tion claiming  prior  liens  on  certain  lands 
sought  to  be  sold,  and  appealing  from  a  de- 
cree entered  on  the  7th  day  of  July,  1898. 
See  51  W.  Va.  885,  41  S.  B.  347.  The  decree 
then  appealed  from,  referring  to  the  report 
of  Thos.  R.  Shepherd,  commissioner,  filed  on 
the  28th  day  of  May,  1898,  and  the  exceptions 
thereto  of  L.  H.  Burks,  says :  ''And  the  court 
having  maturely  considered  the  exceptions  to 
said  report  and  the  question  of  law  arising 
upon  the  ownership  of  the  lands  reported  to 
be  held  by  R.  H.  Prichard,  In  his  individual 
capacity  and  as  trustee,  submitted  to  the 
court  by  Commissions  Shepherd,  is  of  the 
opinion  that  the  several  tracts  of  land  shown 
by  the  commissioner  and  by  the  record  in  this 
cause  to  have  been  standing  in  the  name  of 
R.  H.  Prichard,  trustee,  and  R.  H.  Prichard 
at  the  time  of  the  levying  of  the  attachments 
mentioned  and  described  in  this  cause,  were 
purchased  by  R.  H.  Prichard  with  his  in- 
dividual assets,  and  thht  the  same  were  not 
purchased  with  the  partnership  funds  of 
Burks  &  Prichard  for  partnership  purposes, 
and  that  there  is  therein  no  resulting  trust 
in  favor  of  the  creditors  of  Burks  &  Prichard 
superior  to  the  rights  of  the  attaching  cred- 
itors in  this  cause  acquired  under  their  at- 
tachment, but  that  said  land  is  first  subject 
to  the  attachments,  tt  is  therefore  consid- 
ered by  the  court  that  the  exceptions  of  L.  H. 
Burks  to  said  commissioner's  report  be  and 
they  are  hereby  overruled,  and  the  said  com- 
missioner is  directed  to  carry  out  the  former 
decree  of  reference  herein  in  accordance  with 
these  views.  And  by  consent  of  all  parties 
it  is  further  adjudged  and  ordered  that  said 
commissioner  complete  and  file  his  further 
report  herein  at  the  present  term  of  this 
court"  The  lands  involved  were  two  tracts, 
of  COO  acres  and  828  acres,  respectively.  The 
court  holding,  as  shown  by  the  decree  just 
quoted,  that  said  lands  were  "first  subject  to 
the  attachments,"  the  decree  was  reversed 
as  to  the  828-acre  tract,  giving  the  appellant, 
Burks,  priority  of  lien  on  said  tract.  51  W. 
Va.  385,  41  S.  E.  347.  It  seems  that  on  the 
21st  day  of  December,  1898,  a  decree  of  sale 
was  entered  by  the  circuit  court  of  Cabell 
county,  and  a  sale  of  the  said  two  tracts  of 
land  together  had  thereunder,  for  the  sum  of 
$1,500,  and  on  the  11th  day  of  Decemberv 
1899,  the  net  proceeds  of  the  sale  of  said  two 
tracts  of  land,  amounting,  after  the  payment 
of  costs  of  sale  and  suits  and  taxes,  to  $780, 
was  paid  to  Harvey,  Hagen  &  Co.  on  account 
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of  Its  lien,  wblch  had  been  decided  by  the 
circuit  court  to  be  the  first  lien  on  both  tracts. 
On  the  11th  day  of  April,  1903,  the  cause  was 
heard  in  the  said  circuit  court,  upon  the  for- 
mer proceedings  and  upon  the  mandate  of 
this  court,  when  Harvey,  Hagen  &  Go.  moved 
the  court  to  set  aside  the  sale  of  the  two 
tracts,  and  proposed  to  refund  the  money  re- 
ceived from  the  special  commissioner  in  case 
there  should  be  a  resale  of  said  tracts  de- 
creed, which  motion  the  court  overruled.  Said 
Harvey,  Hagen  &  Co.  then  moved  the  court 
to  refer  the  cause  to  a  commissioner  to  as- 
certain what  proportion  of  costs,  taxes,  and 
expenses  should  be  borne  by  said  600  and 
828  acre  tracts  of  land,  respectively,  and 
what  part  of  the  $780,  the  net  proceeds  of 
sale  received  by  it,  should  be  refunded  and 
paid  back  by  said  Harvey,  Hagen  &  CJo.,  which 
motion  was  also  overruled,  and  the  court  refus- 
ed to  make  such  reference,  "and  the  court  being 
of  the  opinion,  from  the  mandate  and  opinion 
of  the  Supreme  Court,  that  the  828-acre  tract 
of  land  was  the  land  of  Burks  &  Prichard, 
and  that  L.  H.  Burks  was  entitled  to  the  pro- 
ceeds from  the  sale  thereof,  and  that  the  said 
Harvey,  Hagen  &  Co.  was  not  entitled  to  the 
$780  paid  it  or  any  part  thereof,  and  that  the 
whole  thereof  with  interest  should  be  paid 
to  said  L.  H.  Burks,"  decreed  accordingly 
that  said  Burks  recover  from  said  Harvey, 
Hagen  &  Co.  $935.22,  being  the  principal  and 
interest  of  said  $780  from  December  11,  1899, 
until  the  date  of  the  decree,  with  interest  on 
said  $935.22  from  date  of  decree  until  paid, 
and  awarded  execution  therefor ;  from  which 
decree  Harvey,  Hagen  &  Co.  appealed,  claim- 
ing that  the  court  erred  in  refusing  to  set 
aside  the  sale  of  the  two  tracts,  and  in  re- 
fusing to  order  a  resale  thereof;  also  in  re- 
fusing to  refer  the  cause  to  a  commissioner 
for  the  purposes  set  out  in  its  motion;  that 
it  erred  in  holding  that  appellant  was  not  en- 
titled to  retain  any  of  the  fund  realized  from 
the  sale  of  said  tracts  of  land  which  had  been 
paid  to  It  on  the  11th  day  of  December,  1899 ; 
that  it  erred  in  rendering  Judgment  against 
appellant  for  $935.22,  in  favor  of  L.  H.  Burks. 
The  former  appeal  in  this  cause  was  alone 
from  the  decree  of  July  7.  1898,  which,  while 
interlocutory,  settled  the  rights  of  the  parties 
as  to  the  priorities  of  their  liens  on  the  said 
two  tracts  of  land;  the  present  appellant, 
Harvey,  Hagen  &  Co.,  claiming  prior  lien 
thereon  by  virtue  of  its  attachment,  and  L. 
H.  Burks,  who  was  not  a  party  to  the  suit, 
coming  in  by  petition  and  answer,  claiming 
that  eald  two  tracts  of  land  were  not  the 
property  of  Prichard  Individually,  and  not 
liable  to  the  attachment  of  Harvey,  Hagen 
&  Co.,  but  were  the  property  of  Burks  & 
Prichard,  and  first  liable  to  the  social  debts 
of  the  firm  then  represented  by  him.  and  for 
which  he  had  the  prior  lien.  Neither  the  de- 
cree of  sale  which  was  entered  on  the  21st  of 
December,  1898,  nor  the  decree  confirming  the 
sale  made  thereunder,  and  under  which  the 
net  proceeds  of  sale  were  paid  on  the  11th 


day  of  December,  1899,  to  Harv^,  Hagen  & 
Co.,  was  vacated,  annulled,  set  aside,  or  ap- 
pealed from,  and  if  those  decrees  remain  un- 
disturbed, firm,  and  valid,  what  should  have 
been  the  action  of  the  circuit  court  on  the 
11th  day  of  April,  1903,  when  the  decree  now 
complained  of  was  entered? 

Did  the  former  appeal  from  the  decree  of 
July  7, 1898,  bring  in  review  before  this  court 
decrees  and  orders  entered  by  the  circuit 
court  in  the  cause  subsequently  thereto?  In 
that  thorough  and  exhaustive  chapter  under 
the  title  "Appeal  and  Error,"  3  Cyc.  229,  we 
find:  "While  an  appeal  from  an  interloc- 
utory, as  well  as  from  the  final  judgment  or 
decree,  brings  up  for  review  all  the  proceed- 
ings in  the  cause  anterior  to  the  final  judg- 
ment or  decree,  an  appeal  from  an  interloc- 
utory order  or  decree  alone  brings  up  for  re- 
view only  the  order  or  decree  appealed  from." 
In  Railway  Company  v.  Railway  Company, 
100  IlL  21,  it  is  held:  "An  appeal  brings  up 
for  review  only  such  matters  as  precede  the 
entry  and  perfecting  of  the  appeal,  and  not 
any  matter  occurring  subsequently,  and  a  re- 
fusal of  an  appeal  as  to  such  subsequent  pro- 
ceedings will  not  have  the  effect  of  bringing 
them  up  for  hearing  on  the  first  appeal,"  and 
in  Pa.  Company  v.  Greeo,  79  111.  App.  127,itiB 
held:  "Where  no  appeal  is  taken  from  an 
order  overruling  a  motion  to  vacate  a  judg- 
ment, the  appellate  court,  on  appeal  from 
the  judgment  alone,  cannot  review  such  or- 
der." Kahn  v.  Kahn,  15  Fla.  400:  "Where 
an  Inferior  court,  after  appeal  and  proper 
measures  to  secure  a  stay  of  proceedings,  con- 
tinues to  proceed,  the  proper  remedy  is  an 
appeal  to  the  exercise  of  the  power  of  the 
appellate  court,  and  not  by  an  injunction 
from  a  court  of  equity."  It  has  been  held 
by  both  the  Court  of  Appeals  of  Virginia  and 
this  court  that  a  judgment  on  a  forthcoming 
bond,  and  a  decree  or  previous  judgment  on 
which  the  execution  Issued,  on  which  the 
forthcoming  bond  was  given,  constitute  but 
one  proceeding  so  far  as  the  supersedeas  is 
concerned.  In  Laidley's  Adm'rs  v.  Bright's 
Adm'r,  17  W.  Va.  779,  In  rendering  the  opin- 
ion of  the  court,  Judge  Green  says:  "The 
judgment  of  a  forthcoming  bond  is  not  con- 
sidered as  brought  up  by  a  supersedeas  to 
the  first  judgment  See  Moss  v.  Moss'  Adm'r, 
4  Hen.  &  M.  303.  But  the  two  judgments 
constitute  one  proceeding,  so  far  as  granting 
a  supersedeas  is  concerned ;  and  if  the  judg- 
ment on  the  forthcoming  bond  has  been  ren- 
dered before  the  supersedeas  Is  issued,  and 
the  error  exists  in  the  first  judgment,  the  pe- 
titionought  to  pray  a  supersedeas."  citing  Mon- 
roe V.  Webb's  Ex'rs,  4  Munf.  73;  McCormick 
V.  Bailey.  17  W.  Va.  585.  He  further  adds: 
"So  far  have  the  courts  gone  in  holding  that 
it  is  proper  for  the  appellate  courts  to  try 
the  whole  matter  in  one  case,  that  an  appel- 
late court  may  properly  extend  the  supersed- 
eas first  awarded  to  the  judgment  subsequent- 
ly obtained  on  the  forthcoming  bond.  See 
Bell  V.  Bugg,  4  Munf.  2G0.    We  must  there- 
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fore  consider  this  case  on  the  merits."  It 
will  be  observed  that  the  court  say:  "The 
petition  ought  to  pray  a  supersedeas  to  both 
Judgments;  and  they  should  be  both  em- 
braced in  the  supersedeas."  In  the  case  dted 
of  Bell  ▼.  Bugg,  the  court,  on  motion  of  the 
plaintiff  In  error,  extended  the  original  writ 
of  supersedeas  to  a  judgment  which  had  sub- 
sequently been  obtained  upon  a  forfeited 
forthcoming  bond.  In  case  at  bar,  the  decree 
of  sale  entered  on  the  21st  of  December,  1898, 
was  a  final  decree  and  appealable,  and  might 
have  been  heard  with  the  appeal  taken  in  the 
cause  from  the  decree  of  July  7,  1898,  if  the 
party  in  interest,  whose  rights  were  preju- 
diced thereby,  had  by  petition  asked  that  the 
appeal  and  supersedeas  be  extended  to  em- 
brace such  decree  or  decrees. 

The  errors  assigned  in  the  petition  for  ap- 
peal were  confined  exclusively  to  the  decree 
of  the  7th  of  July,  1898,  and  the  prayer  was 
for  an  appeal  from,  and  supersedeas  to,  the 
said  decree,  although  it  appears  that  the  ap- 
peal was  not  granted  until  June  30,  1900, 
more  than  six  months  after  the  proceeds  of 
the  sale  of  the  two  tracts  of  land  had  been 
paid  over  to  the  attaching  creditor,  Harvey, 
Hagen  &  Co.,  under  the  decrees  of  the  court 
The  briefs  of  counsel  in  the  cause  on  that 
appeal  made  no  reference  whatever  to  any 
decree  entered  subsequent  to  that  of  July  7, 
1898,  and  the  cause  was  decided  upon  the 
appealability  of  that  decree.  The  appellant 
having  failed  to  contest  the  validity  or  cor- 
rectness of  the  subsequent  decrees,  the  decree 
of  December  21,  1898,  and  the  one  subsequent 
thereto,  confirming  the  sale  of  said  tracts  of 
land,  the  same  not  being  set  aside,  annulled, 
or  appealed  from,  remain  firm  and  valid,  and 
the  circuit  court  had  no  power  or  control  over 
them,  hence  it  committed  no  error  In  over- 
ruling the  motion  of  Harvey,  Hagen  &  Co.  on 
the  11th  of  April,  1903,  to  set  aside  the  sale 
of  the  two  tracts  of  land,  as  well  as  the  other 
motion  to  refer  the  cause  to  a  commissioner 
for  the  purposes  stated  In  Its  motion;  but 
the  net  proceeds  of  sale  of  said  tracts  of  land 
having  been  paid  over  to  Harvey,  Hagen  & 
Co.  in  the  cause  under  decrees  therein,  which 
were  appealable,  but  which  were  never  sought 
to  be  set  aside,  reversed,  or  corrected  by  bill 
of  review,  appeal,  or  otherwise,  the  court 
erred  In  rendering  its  decree  and  judgment 
In  favor  of  L.  H.  Burks  against  said  Harvey, 
Ha^en  &  Co.,  for  the  said  $935.22. 

For  the  reasons  herein  set  forth,  the  de- 
cree of  April  11,  1903,  now  complained  of,  is 
reversed,  set  aside,  and  annulled. 

On  Rehearing. 

Counsel  for  appellee,  In  their  petition  for 
rehearing,  contend  that  the  said  decree  of 
sale  and  confirmation  of  sale,  rendered  after 
the  decree  of  July  7, 1898,  which  was  brought 
to  this  court  on  appeal  by  the  appellee  here, 
were  mere  nullities,  and  void.  The  appellee 
had,  with  the  consent  of  the  court,  by  peti- 
tion and  answer,  made  himself  a  party  to  the 


cause  and  defending  his  rights  therein,  and 
his  interests  were  directly  affected  by  said 
decrees  of  sale  and  confirmation;  and,  al- 
though said  decrees  were  rendered  some 
months  after  that  from  which  he  appealed 
and  before  his  appeal  was  taken,  and  were 
final  and  appealable,  he  failed  to  embrace  or 
Include  them  in  hlfi  said  appeal  of  June  30, 
1900,  and  to  have  the  same  reviewed,  as  he 
could  and  should  nave  done. 

It  is  further  contended  that  the  appeal 
should  be  dismissed  for  the  reason  that  the 
only  question  Involved  between  appellant  and 
appellee  is  one  of  costs.  This  cannot  be  the 
case  when  the  decree  of  December  21,  1898, 
for  sale,  and  the  subsequent  decree  of  confir- 
mation remain  undisturbed.  The  whole  judg- 
ment In  favor  of  appellee  against  appellant 
is  necessarily  involved,  and  that  the  appellee 
failed  to  have  said  decrees  reviewed  is  his 
misfortune. 

The  propositions  of  appellant  Harvey,  Ha- 
gen &  Co.,  contained  in  the  decree  here  com- 
plained of,  to  refund  the  $780,  the  net  pro- 
ceeds of  sale  of  the  two  tracts  of  600  acres 
and  828  acres  of  land,  in  case  a  resale  of  the 
said  tracts  should  be  decreed,  or,  that  the 
cause  should  be  "referred  to  a  commissioner 
to  ascertain  what  proportion  jof  costs,  taxes, 
and  expenses  should  be  borne  by  said  600 
and  828-acre  tracts  of  land  respectively,  and 
what  part  of  the  $780,  the  net  proceeds  of 
sale  received  by  it,  should  be  refunded  and 
paid  back  by  said  Harvey,  Hagen  &  Co.," 
whether  made  in  a  spirit  of  equity  or  under 
a  misapprehension  of  the  effect  of  the  decree 
of  sale  entered  December  21,  1898,  and  the 
subsequent  decree  confirming  the  sale,  were 
retracted  and  withdrawn  by  it  upon  the  ren- 
dition of  the  decretal  judgment  against  it 
for  the  sum  of' $935.22  in  favor  of  L.  H. 
Burks,  from  which  decree  it  has  appealed 
and  which  retraction  it  had  a  right  to  make 
and  rely  upon  the  effect  of  the  said  decrees 
of  sale  and  confirmation,  which  redounded 
to  its  interest,  upon  its  propositions  or  mo- 
tions being  rejected  by  the  court. 

We  see  no  reason  for  changing  the  former 
decision  in  this  cause  in  November,  1904,  and 
the  decree  complained  of  ia  reversed. 
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(Supreme  Court  of  Appeals  of  West  Virginia. 
April  24,  1906.) 

1.  USTJBT— Pbbsowal  Defensc. 

The  defense  of  usury  is  personal  to  the 
debtor. 

lEd.  Note. — For  cases  in  point,  see  vol.  47, 
Cent  Dig.  Usury,  $  364.] 

2.  Same— Who  may  Assebt. 

A  purchaser  of  real  estate  charged  with  an 
usurious  debt,  who  assumes  to  pay  such  debt 
in  consideration  of  his  purchase,  cannot  de- 
fend against  the  usury. 

[Ed.  Note. — For  cases  in  point,  see  voL  47, 
Cent  Dig.  Usury,  §§  386-388.] 
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3.  Novation— Definition. 

Novation  is  the  substitution  of  one  debtor 
by  mutual  agreement  for  another,  whereby 
the  old  debt  is  extinguished. 

[Ed.  Note. — ^For  cases  in  point,  see  vol  87, 
Cent.  Dig.  Novation,  §§  1-6.] 

(Syllabus  by  the  Court) 

Appeal  from  drcnit  Court,  Randolph 
CJounty. 

Bill  of  L.  D.  a^d  Florida  Chenoweth 
against  the  National  Building  Association 
of  Baltimore  City  and  L.  H.  Eeenan.  De- 
cree for  plaintiffs,  and  defendant  association 
appeals.  Reversed,  and  plaintiffs*  bill  dis- 
missed. 

L.  H.  Keenan  and  Fred  O.  Blue,  for  ap- 
pellant   James  A.  Bent,  for  appellees. 

SANDERS,  J.  On  the  14th  day  of  April, 
1896,  the  National  Building  Association  of 
Baltimore,  Md.,  advanced  to  Ida  B.  Nestor 
the  sum  of  $520  on  13  shares  of  its  capital 
stock  at  that  time  owned  by  her,  and  she 
agreed  to  pay  to  the  association,  on  the  15th 
of  each  and  every  month,  as  dues,  60  cents 
for  each  of  said  shares,  and  also  all  fines 
and  other  charges  properly  chargeable  there- 
to, until  the  shares  matured  and  became  of 
the  par  value  of  $100  each,  and  to  secure 
the  payment  of  the  same  she  and  her  husband 
conveyed  to  L.  H.  Keenan,  trustee,  a  lot  in 
the  town  of  Elklns.  On  the  15th  day  of 
July,  1896,  Ida  B.  Nestor  and  husband  con- 
veyed the  said  lot,  with  covenants  of  general 
warranty,  to  L.  D.  and  Florida  Ohenoweth, 
and  Ida  B.  Nestor  assigned  to  the  Ghen- 
oweths  her  stock  in  the  association,  and  at 
December  rules,  1902,  of  the  circuit  court  of 
Barbour  county,  the  grantees  in  the  last- 
named  deed  filed  their  bill  against  the  as- 
sociation and  L.  H.  Keenan,  trustee,  alleg- 
ing that  the  contract  was  usurious ;  that  they 
had  made  payments  thereon,  which  together 
with  a  tender  made  by  them  were  more 
than  sufficient  to  pay  off  the  debt  The  as- 
sociation demurred,  and  also  filed  Its  answer 
to  the  bill,  denying  the  usury,  and  the  cause 
was  referred  to  a  commissioner  to  take  and 
state  an  account  between  the  parties,  and  to 
report  upon  the  same  In  two  aspects;  the 
first  as  claimed  by  the  association,  and  the 
second,  treating  the  loan  made  by  the  as- 
*?ociation  to  the  plaintiffs  as  a  loan,  made  at 
6  per  cent  Interest,  and  the  several  payments 
made  by  the  plaintiffs  thereon  under  what- 
ever name  or  designation  as  partial  payments 
paid  upon  said  loan.  The  commissioner  re- 
ported the  sums  due  under  each  theory  of 
the  case,  and  recommended  that  the  sum  re- 
ported by  him  as  due,  when  treating  the 
transaction  as  a  loan  at  6  per  cent  interest, 
be  accepted  as  the  basis  of  settlement  The 
court  accepted  the  recommendation  of  the 
commissioner,  and  at  the  final  hearing  enter- 
ed a  decree  in  accordance  therewith,  and  the 
association  appeals. 

It  is  not  contended  that  the  provision  of 
the  contract  by  which  Ida  B.  Nestor  agreed 


to  pay  the  dues  and  fines  assessed  against  the 
stock,  in  accordance  with  the  charter  and 
by-laws  of  the  appellant,  until  said  shares 
should  mature,  is  anything  other  than  a  de- 
vice or  scheme  adopted  for  the  purpose  of 
evading  the  usury  laws.  Still,  for  the  deci- 
sion of  this  case,  it  is  entirely  unnecessary 
for  us  to  so  decide,  neither  do  we  think  it 
necessary  to  decide,  the  point  raised  by  the 
appellant  that,  granting  the  contract  usuri- 
ous at  the  time  it  was  entered  into,  it  was 
purged  of  its  usury  by  the  action  taken  at  a 
meeting  of  appellant's  stockholders  in  Janu- 
ary, 1901,  by  which  it  was  determined  that 
under  no  circumstances  should  any  stock- 
holder be  called  upon  to  pay  more  than  100 
installments  upon  his  stock.  It  may  be  well 
to  remark,  in  passing,  however,  that  the  ques- 
tion as  to  whether  or  not  the  manner  of  pay- 
ment can  be  changed  after  the  time  of  mak- 
ing the  contract,  so  as  to  make  the  payments 
definite  and  certain,  and  thereby  relieve  the 
contract  of  the  taint  of  usury,  is  discussed  in 
Harper  v.  Building  Ass'n,  55  W.  Va.  149,  46 
S.  B.  817.  There  it  did  not  appear  that  the 
by-laws  copied  into  the  record  were  those 
under  which  the  contract  was  made,  they 
having  been  amended  some  time  after  the 
making  of  the  contract,  and,  as  so  amended, 
exhibited  with  the  answer.  The  court,  in 
its  opinion  in  that  case,  says:  "As  they  are 
not  the  by-laws  under  which  the  loan  was 
made,  we  are  without  evidence  of  the  char- 
acter of  the  by-laws  under  which  it  was 
made.  On  that  question  the  record  Is  silent, 
and  the  only  evidence  concerning  the  nature 
of  the  premiums  is  found  in  the  deed  of  trust 
and  the  contract,  and  the  provisions  respect- 
ing it  found  there  clearly  indicate  that  the 
premium  was  a  fixed  sum  to  be  paid  month- 
ly for  an  indefinite  period  of  time,  namely, 
until  the  stock  should  mature." 

But  the  question  we  have  to  determine  is 
whether  or  not  the  appellees,  as  between 
themselves  and  the  appellant,  are  in  a  posi- 
tion to  plead  the  usury,  if  such  there  be.  In 
the  contract  between  the  appellant  and  Ida 
B.  Nestor.  The  deed  from  the  Nestors  to  the 
appellees  provided  that  the  latter  were  to 
assume  the  payment  of  the  amount  granted 
on  the  property  by  the  appellant,  and  a 
vendor's  lien  was  retained  to  secure  said 
sum.  This  was  a  part  of  the  consideration 
for  the  purchase  of  the  property.  The  ap- 
pellant contends  that  Ida  B.  Nestor  being  the 
original  subscriber,  and  the  shares  of  stock 
held  by  her  having  been  transferred  to  the 
appellees,  she  was  a  necessary  party  to  the 
suit,  and  that  the  appellees  cannot  plead 
usury  without  her  consent  appearing  In  the 
record;  such  defense  being  personal  to  the 
debtor.  The  case  of  Harper  v.  Building 
Ass'n,  supra,  is  relied  upon  to  support  this 
position.  In  that  case  the  land  upon  which 
a  deed  of  trust  had  been  given  to  secure  a 
debt  to  the  association  was  twice  conveyed, 
and  ^frs,  Lawrence,  to  whom  the  loan  was 
originally  made,  as  well  as  her  immediate 
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grantee,  Sallle  A.  Harper,  filed  their  separate 
anawers,  aYerrlng  an  assignment  of  the 
usury  to  the  plaintiff,  and  praying  the  nsnry 
be  expunged  from  the  debt  and  decreed  to 
hlnL  This,  It  was  held,  undoubtedly  gave 
the  plaintiff  the  right  to  have  the  usury 
eliminated  from  the  debt  The  oourt  said, 
''By  this,  Mrs.  Lawrence,  the  original  debtor, 
was  benefited,  for,  in  the  event  of  a  defi- 
ciency, she  would  have  been  liable  to  the 
building  association  for  the  balance  due." 
Stephens  v.  Muir,  8  Ind.  852,  65  Am.  Dec. 
764,  is  authority  for  the  position  that  the 
vendee  may  plead  usury,  with  the  consent 
of  the  party  who  made  the  contract ;  it  be- 
ing there  held:  "Usury,  it  seems,  may  be 
Bet  up  by  the  vendee  of  real  estate  subject 
to  the  usurious  mortgage,  with  consent  of 
the  party  who  made  the  usurious  contract  and 
who  was  to  suffer  by  it;  and,  If  such  person 
be  made  a  party  to  the  action,  he  may  urge 
usury  as  a  ground  of  equitable  relief  to  him- 
self." 

Ida  B.  Nestor,  with  whom  the  contract  by 
the  appellant  was  originally  made,  not  being 
a  party  to  this  suit,  and  it  nowhere  appearing 
in  the  record  that  she  consents  that  the  usury 
be  expunged,  the  question  is:  Have  the  ap- 
pellees the  independent  right  to  plead  usury? 
They  are  not  parties  to  the  loan,  but  pur- 
chased the  premises  upon  which  the  deed  of 
trust  had  been  given,  and  assumed  and  agreed 
to  pay  the  debt  By  a  long  line  of  decisions 
In  Virginia  and  this  state,  it  is  held  that  the 
plea  of  usury  is  a  defense  personal  to  the 
debtor,  and  so  the  purchaser  of  land  subject 
to  a  previous  lien  cannot  object  that  the  lien 
Is  usurious,  but  is  bound  to  discharge  the 
lien,  as  a  part  of  the  purchase  price  of  the 
land.  Spengler  v.  Snapp,  5  Leigh  (Va.)  478; 
Crenshaw's  Adm'r  v.  dark,  5  Leigh  (Va.) 
65.  **One  who  purchases  land  that  is  under 
a  deed  of  trust  for  a  usurious  debt  cannot  set 
up  the  usury  against  that  debt"  Smith  v. 
McMillan,  46  W.  Va.  677,  83  S.  B.  283;  Lee 
V.  Feamster,  21  W.  Va.  108,  45  Am.  Rep.  549; 
Snyder  v.  Construction  Co.,  52  W.  Va.  655, 
44  S.  B.  250 ;  Harper  v.  Building  Ass'n,  supra. 
Having  agreed  to  pay  the  debt  of  the  appel- 
lant, as  it  stood,  to  allow  the  appellees  to 
take  the  benefit  of  the  usury  would  be  giving 
them  the  property  for  less  amount  than  they 
agreed  to  pay.  "One  standing  in  the  relation 
of  purchaser  of  mortgaged  property  cannot 
have  the  mortgage  debt  reduced'  for  usury. 
The  plea  of  usury  is  personal  to  those  bound 
upon  the  borrowing  contract."  Bnslava  v. 
Building  As8*n,  121  Ala.  480,  25  South.  1018. 
Ida  B.  Nestor  will  be  presumed  to  have  waiv- 
ed the  usury  in  the  contract,  inasmuch  as  her 
consent  that  it  be  expunged  does  not  appear 
In  the  record.  "Where  land  subject  to  an 
usurious  deed  of  trust  is  conveyed  to  a  gran- 
tee, who  assumes  the  payment  of  the  debt 
named  therein  as  a  part  of  the  consideration 
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for  the  conveyance,  he  cannot  set  up  the 
usury  as  a  defense  to  a  sale  under  the  deed 
of  trust  He  has  received  a  consideration  for 
his  undertaking  to  pay  the  debt,  and  will  not 
be  permitted  to  get  rid  of  its  payment  by 
relying  upon  a  defense  which  is  personal  to 
the  original  debtor,  and  which  he  has  waiv- 
ed." Dickenson  v.  Loan  Co.,  93  Va.  498,  25 
S.  B.  648,  citing  Michle  v.  Johnson,  21  Grat 
(Va)  834;  Christain  &  Gunn  v.  Worsham,  78 
Va,100. 

It  is  insisted  on  behalf  of  the  appellees 
that,  inasmuch  as  they  became  responsible  for 
the  debt  of  Ida  B.  Nestor  to  the  appellant, 
by  consent  of  all  the  parties,  they  thereby  be- 
came new  parties  to  the  contract  by  nova- 
tion. There  is  nothing  in  the  record  to  show 
that  the  appellant  released  Ida  B.  Nestor,  or 
that  the  appellees  were  recognized  by  the 
appellant  as  liable  for  the  debt,  further  than 
after  the  transfer  of  the  stock  an  account 
was  opened  with  them  on  the  books  of  ap- 
pellant "Novation  requires  the  creatioh  of 
new  contractual  relations,  as  well  as  the 
extinguishment  of  old.  There  must  be  a  con- 
sent of  all  the  parties  to  a  substitution,  re- 
sulting in  the  extinguishment  of  the  old  obli- 
gation and  the  creation  of  a  valid  new  one.'* 
Izzo  V.  Ludington  (Sup.)  79  N.  Y.  Supp.  744; 
Crosby  v.  Jeroloman,  37  Ind.  264;  Appeal  of 
Shafer,  99  Pa.  246 ;  Wallace  v.  Axtell,  5  Colo 
App.  432,  39  Pac.  594.  "The  original  agree- 
ment of  which  novation  is  sought  must  be 
absolutely  extinguished,  and  the  new  agree- 
ment substituted  for  it"  16  Am.  &  Eng 
Ency.  Law  (1st  Bd.)  864.  "The  agreement  of 
a  purchaser  of  real  estate  to  pay  a  debt  evi- 
denced by  a  promissory  note  and  secured  by 
a  mortgage,  as  a  part  of  the  purchase  price, 
even  where  the  payee  subsequently  agrees  to 
accept  the  purchaser  as  the  payor  and  release 
the  maker,  does  not  constitute  a  novation." 
Kelso  V.  Fleming,  104  Ind.  180,  8  N.  B.  880. 
"A  novation  is  never  presumed,  but  must  be 
established  by  the  full  discharge  of  the  orig- 
inal debt  by  the  express  terms  of  the  agree- 
ment or  the  acts  of  the  parties,  whose  inten- 
tion must  be  clear."  Henry  v.  Nobert  (Tenn. 
Ch.)  35  S.  W.  444;  McCartney  v.  KIpp,  171 
Pa.  644,  83  Atl!  233.  So,  we  cannot  say  that 
the  facts  presented  bear  out  the  contention 
that  there  was  a  novation  of  the  contract. 
And,  again,  the  appellees  assumed  to  pay  the 
debt  The  payment  of  this  debt  was  the  con- 
sideration for  the  land  conveyed  to  them. 
What  difference  to  them  whether  the  debt 
be  usurious  or  not?  They  must  pay  the  sum 
agreed  to  be  paid  by  them  for  the  land. 

Holding  as  we  do.  It  is  unnecessary  to  go 
into  the  question  as  to  whether  or  not  the 
tender  claimed  to  have  been  made  by  the 
appellees  is  such  a  tender  as  is  contemplated 
by  law. 

The  decree  of  the  circuit  court  is  reversed, 
and  the  plaintiffs'  bill  dismissed. 
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BENNETT  r.  PRESTON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  fi  1906.) 

1.  Injunction— Wbit  of  Possession. 

The  execution  of  a  writ  of  habere  facias 
possessionem  will  be  enjoined  at  the  suit  of  a 
person  in  possession  of  the  land  to  which  it 
relates,  who  was  not  a  party  to  the  suit  in 
which  it  was  awarded,  and  does  not  claim 
title  thereto  or  the  right  to  possession  thereof 
under  any  party  to  such  action  or  suit. 

2.  Same— Dbcbee. 

In  such  case,  the  decree  perpetuating  the 
injunction  will  save  to  the  parties  the  right  to 
litigate  all  questions  of  title  between  them  in 
any  other  proceeding  they  or  any  of  them  may 
see  fit  to  institute. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Raleigh  County. 

Bill  by  L.  M.  Bennett  against  A.  D.  Pres- 
ton. Decree  for  defendant,  and  plaintiff  ap- 
peals. Decree  reversed  and  injunction  rein- 
stated. 

J.  W.  McCreery  and  W.  H.  McGinnis,  for 
appellant    J.  E.  Summerfield,  for  appellee. 


POFFENBARGBR,  J.  L.  M.Bennett  seeks 
reversal  of  a  decree  of  the  circuit  court 
of  Raleigh  county,  dissolving  an  injunction 
previously  awarded  him,  dismissing' his  bill, 
and  canceling  certain  deeds  under  which  he 
claims  title  to  a  tract  of  land,  by  way  of 
nfflrmative  relief-  to  the  defendant,  A.  D. 
Preston,  pursuant  to  the  prayer  of  his  an- 
swer, Petting  up  new  matter  as  ground  there- 
for. The  object  of  the  bill  was  to  prevent 
the  execution  of  a  writ  of  possession,  award- 
ed to  Preston,  as  the  purchaser  of  a  tract  of 
land,  under  a  decree  of  sale  in  a  suit  institut- 
ed by  the  state  for  the  sale  thereof,  as  de- 
linquent and  forfeited,  to  which  Bennett,  who 
claimed  the  land  and  was  in  possession  there- 
of, was  not  made  a  party,  and  to  cancel 
Preston's  deed. 

The  following  are  the  materiah  facts  dis- 
closed by  the  record:  The  land  was  return- 
ed as  delinquent  for  nonpayment  of  taxes 
for  the  year  1898,  as  a  tract  containing  373 
acres,  in  the  names  of  Jessie  M.  Myers  and 
Nettle  M.  Ferguson.  It  was  returned,  for 
the  year  1894,  as  delinquent,  in  the  name  of 
Margaret  Ferguson,  as  a  tract  of  350  acres; 
she  having  acquired  the  title  to  it,  or  an  un- 
divided Interest  In  It,  by  a  deed  dated  Feb- 
ruary 5,  1894.  For  the  delinquency  of  both 
years.  It  was  sold  by  the  sheriff  of  the  coun- 
ty, on  the  4th  day  of  November,  1895,  as  if 
It  were  two  separate  tracts ;  R.  V.  Buckland, 
J.  P.  Buckland,  and  G.  M.  Smith  purchasing  it, 
as  a  373-acre  tract  for  the  delinquency  of  1893, 
and  the  state  purchasing  it  as  a  tract  of  350 
acres,  for  the  delinquency  of  1894.  Buckland 
and  others,  having  procured  a  deed  pursuant  to 
their  purchase,  conveyed  three  parts  of  the 
tract,  containing,  respectively,  50  acres,  24 
acres,  and  19  acres,  to  L.  M.  Bennett,  by  a 
deed  bearing  date  May  24,  1898,  who  then 
entered  upon  the  land  and  began  cutting  the 


timber.  Having  been  continued  on  the  land- 
books,  it  was  resold  to  the  state  for  delin* 
quency  for  the  years  1895  and  1896.  The 
state  then  instituted  a  suit,  pursuant  to  her 
purchase,  for  the  purpose  of  causing  the 
land  to  be  sold,  and  such  proceedings  were 
had  as  resulted  In  a  sale  thereof  to  Preston 
in  the  year  1901,  and  the  awarding  of  said 
writ  of  possession  to  him,  on  the  confirma- 
tion of  the  sale. 

As  Bennett  was  a  claimant  of  the  land,  he 
should  have  been  made  a  party  to  the  suit 
The  records  disclosed  his  relation  to  the  land, 
and  the  statute  requires  all  known  claimants 
to  be  made  parties.  Section  6,  c  105,  Code 
1899.  Being  In  possession,  he  was  entitled 
to  a  hearing  before  being  ousted  by  judicial 
process.  Whether,  In  such  case,  a  purchaser 
is  entitled  to  have  a  writ  of  habere  facias 
possessionem,  on  the  confirmation  of  the  sale. 
We  do  not  decide.  If  he  is,  a  person  in  pos- 
session, who  was  not  made  a  party,  may  en- 
join the  execution  of  the  writ  Bushong  v. 
Rectolt,  32  W.  Va.  311,  9  S.  E.  225,  25  Am. 
St  Rep.  817.  That  the  state  repurchased  the 
land  for  delinquency  for  years  subsequent  to 
the  one  for  delinquency  as  to  which  she 
originally  purchased,  but  before  her  suit  was 
brought.  Is  Immaterial.  If  any  title  thereby 
vested,  It  went  into  the  state,  not  Preston, 
Whether  he  got  any  title  from  the  state  de- 
pends upon  the  question  of  right  in  Bennett 
to  redeem.  Bennett  had  no  right  to  a  cancel- 
lation of  Preston's  deed,  because  he  had  not 
shown  title  in  himself ;  nor  did  Preston  have 
any  right  to  cancellation  of  Bennett's  deeds, 
for  he  was  not  In  possession,  and  had  not 
established  any  title  as  against  Bennett  To 
obtain  such  relief,  the  plaintiff  must  ordi- 
narily be  In  possession  and  show  good  title. 
In  view  of  these  conclusions,  the  court  should 
have  perpetuated  the  injunction,  but  without 
prejudice  to  the  right  of  any  of  the  parties 
to  take  such  further  proceedings,  either  at 
law  or  in  equity,  as  may  be  available  for  the 
vindication  of  any  rights  they  may  have,  and 
done  nothing  more. 

Therefore  the  decree  complained  of  will  be 
wholly  reversed,  annulled,  and  set  aside,  and 
a  decree  entered  here  reinstating  the  injunc- 
tion, making  the  same  perpetual,  without  prej- 
udice as  aforesaid,  dismissing  so  much  of  the 
defendant's  answer  as  seeks  aflirmative  re- 
lief, and  awarding  to  the  appellant  his  costs 
in  both  this  court  and  the  court  below — ^all  of 
which  will  be  certified  to  said  court 


CS8  W.  Va.  677) 
TOKUM  et  al.  v.  STALNAKER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  24,  1906.) 

Appeal— Denial  op  Continuance— Review. 
Whore  it  appears,  upon  consideration  of 
all  the  facts  and  circumstances  in  the  cause, 
that  the  action  of  the  lower  court  in  denying  the 
motion  of  a  party  for  a  continuance,  and  in  rul- 
ing him  into  a  hearing,  was  plainly  erroneous. 


W.  Va.) 


YOKUM  V.  STALNAKER 
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the  appellate  court  will  reverse  such  action  and 
the  decree  against  him. 

(Syllabus  by  the  Court) 

Appeal  from  Olrcolt  Court,  Bandolph 
County. 

Bill  by  Martha  D.  Yokum  and  others 
against  Benjamin  C.  Stalnaker  and  others. 
Decree  for  complainants  and  defendants  Har- 
riet S.  Wamsley  and  another  appeal.  Re- 
versed and  remanded. 

W.  B.  Maxwell  and  M.  Peck,  for  appellants. 
Dail^  &  Bowers,  for  appellees. 

COX,  J.  This  cause  was  decided  by  this 
court  upon  a  former  appeal,  reported  In  56 
W.  Va.  296,  49  S.  B.  141.  A  full  statement 
of  the  cause,  and  of  another  cause  heard 
therewith,  may  there  be  found.  It  is  unneces- 
sary to  repeat  the  statement  here. 

The  object  of  this  suit  is  the  partition  of  a 
tract  of  mountain  land,  said  to  contain  2,387 
acres.  This  appeal  is  by  Harriet  S.  Wams- 
ley and  Boston  Stalnaker,  from  a  decree  of 
the  circuit  court  of  Randolph  county  denying 
their  motion  to  continue  the  cause  to  enable 
them  to  procure  evidence  in  support  of  their 
exceptions  to  the  commissioners'  report  of  the 
partition  of  said  land,  and  overruling  said 
exceptions,  and  confirming  the  partition  as  re- 
ported. After  the  case  was  remanded  upon 
the  former  decision,  the  surveyor  who  acted 
in  the  former  partition,  and  two  other  com- 
missioners, were  appointed  to  make  this  par- 
tition. The  three  thus  appointed  reported 
substantially  the  same  partition  as  the  one 
set  aside  by  this  court  This  partition  is 
peculiar,  to  say  the  least  The  appellants 
Wamsley  and  Stalnaker,  each  being  entitled 
to  a  one-thirteenth  of  the  land,  are  each  by 
this  partition  given  a  strip  of  land  about  37 
rods  wide  and  nearly  three  miles  long,  as  ap- 
pears from  the  face  of  the  plat  filed. 

Appellants  complain  because  their  motion 
to  continue  the  cause,  for  the  purpose  of  pro- 
ducing evidence  in  support  of  their  exceptions, 
was  denied.  The  report  of  the  commissioners 
was  filed  on  April  10,  1905.  The  appellants 
filed  their  16  several  exceptions  to  the  report, 
dated  April  12th,  following.  The  term  of 
court  commenced  on  that  day.  The  first  or- 
der of  the  court  which  noticed  the  filing  of 
the  exceptions  was  entered  on  April  20th. 
This  order  recites  that  the  cause  was  sub- 
mitted at  a  former  day  of  the  term,  upon  the 
commissioners'  report,  upon  the  motion  of 
appellants  for  time  to  offer  evidence  in  sup- 
port of  their  exceptions,  and  upon  their 
amended  answer.  The  court  by  this  order, 
without  passing  upon  the  exceptions,  gave  the 
appellants  until  April  25th  at  3  o'clock  p.  m. 
to  offer  such  evidence.  The  decree  appealed 
from  was  entered  on  April  28th.  This  de- 
cree recites  that  the  appellants  had,  on  April 
25th,  filed  the  affidavits  of  Melville  Peck  and 
Boston  Stalnaker  in  support  of  the  motion  for 


a  continuance.  Sqme  of  the  grounds  of  the  ex- 
cations  are,  in  effect,  as  follows:  That  the  com- 
missioners did  not  lay  off  the  land  according 
to  quantity  and  quality;  that  the  land  was  laid 
off  in  such  shape  that  the  shares  of  appellants 
are  of  no  value  to  them;  that  the  plat  of  par^ 
titlon  is  not  accurate  by  several  hundred 
acres;  that  the  parcel  of  land  assigned  to  ap- 
pellant Wamsley,  when  correctly  platted  ac- 
cording to  the  courses  and  distances  reported, 
will  overlap  and  include  20  or  30  acres  of 
land  outside  of  the  boundary  of  the  tract 
sought  to  be  partitioned;  that  the  courses  and 
distances  of  the  parcel  of  land  assigned  to  ap- 
pellant Stalnaker  as  reported,  when  correctly 
platted,  will  cut  such  parcel  into  two  pieces; 
and  that  neither  of  the  parcels  assigned  to  the 
appellants  is  a  full,  fair  one-thirteenth  of  the 
value  of  the  land  sought  to  be  partitioned. 

In  order  to  make  some  of  these  exceptions 
avail,  the  appellants  must  produce  evidence  to 
sustain  them.  Ransom  v.  High,  37  W.  Va. 
838,  17  S.  E.  413,  38  Am.  St  Rep.  67;  Henrie 
V.  Johnson,  28  W.  Va.  190.  The  exceptions 
named  went  to  the  very  merits  of  the  contro- 
versy, and  Involved  questions  of  fact  raised 
for  the  first  time  by  the  commissioners*  re- 
port The  appellants  could  not  presume 
in  advance  that  the  commissioners  would 
report  substantially  the  old  partition.  The 
appellants  had  a  right  to  file  their  excep- 
tions to  the  report,  and  to  produce  evidence 
to  sustain  them.  The  question  then  is,  were 
the  appellants  given  a  reasonable  time,  under 
all  the  circumstances  of  the  case,  to  produce 
their  evidence?  The  report  was  filed  so  near 
the  commencement  of  the  term  as  practical- 
ly to  prevent  the  taking  of  evidence  before 
the  term.  The  exceptions  were  filed  prompt- 
ly. The  court  on  April  20th  allowed  appel- 
lants until  April  25th— five  days— to  take  evi- 
dence. The  five  days  allowed  were  during 
the  term  of  court,  when  lawyers  are  supposed 
to  be  therein  engaged.  The  subject-matter 
of  the  litigation  is  a  large  tract  of  land  in 
the  mountains,  probably  some  distance  from 
the  county  seat.  The  affidavits  showed  that 
the  time  allowed  by  the  court  was  not  suffi- 
cient to  enable  the  appellants  to  produce  their 
testimony,  and  the  reasons  why  such  time  was 
insufficient  If  the  appellants  had  a  right 
to  except,  they  had  a  right  to  a  reason- 
able time  to  produce  their  evidence.  It 
would  be  useless  to  give  a  party  the  right 
to  except  as  to  a  question  of  fact,  and  then 
deny  him  the  right  to  a  reasonable  time  to 
produce  evidence  in  support  of  his  exceptibn. 
Such  a  course  would  be  equivalent  to  a  denial 
of  the  right  to  except  The  evidence  of  the 
surveyor  acting  In  this  partition  was  taken  at 
the  bar  of  the  court  His  evidence  disclosed 
that  no  survey  had  been  made  for  this  parti- 
tion. Consequently,  to  sustain  some  of  the 
exceptions  it  would  probably  be  necessary  for 
the  appellants  to  have  a  survey  or  plat  of  the 
land.  It  is  the  well-settled  rule  that  a  motion 
for  a  continuance  is  addressed  to  the  sound 
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discretion  of  the  court,  under  all  the  cir- 
aunstances  of  the  case;  and  that  the  appellate 
court  will  not  reverse  a  Judgment  or  decree 
because  of  the  action  of  the  lower  court  on 
Buch  motion,  unless,  the  action  was  plainly 
erroneous.  Hannum  v.  Hill,  52  W.  Va.  166, 
43  S.  B.  223;  State  v.  Roberts,  50  W.  Va.  422, 
40  S.  E.  484.  The  rule  in  relation  to  a  con- 
tinuance was  never  Intended  to  defeat  the 
ends  of  justice;  and  it  is  therefore  well  es- 
tablished that  ^here  it  appears,  upon  consider- 
ation of  all  the 'Tacts  and  circumstances  of  the 
case,  that  the  action  of  the  lower  court  In 
denying  the  motion  of  a  party  for  a  contin- 
uance, and  in  ruling  him  into  a  hearing,  was 
plainly  erroneous,  the  appellate  court  will  re- 
verse such  action  and  the  decree  against  him. 
Buster  v.  Holland,  27  W.  Va.  610;  Hewitt  v. 
Commonwealth,  17  Grat  (Va.)  627.  The 
ground  for  a  continuance  in  this  cause  was 
not  alone  the  absence  of  a  witness,  and  for 
that  reason  the  rule  prevailing  on  such  mo- 
tion on  the  ground  alone  of  the  absence  of  a 
witness  does  not  control.  The  ground  for  a 
continuance  here  involves  practically  the 
right  to  make  defense  to  the  report.  To  sus- 
tain the  exceptions  would  require  investiga- 
tion, and  evidence  on  the  part  of  appellants. 
No  amount  of  diligence  could  have  foreseen 
the  evidence  necessary  in  support  of  the  ex- 
ceptions, before  the  report  was  made.  There 
is  no  intimation  in  this  record  that  the  motion 
for  a  continuance  was  not  in  good  faith,  or 
was  merely  for  the  purpose  of  delay. 

It  is  urged  that  a  continuance  should  not 
have  been  granted  because  of  the  pendency 
of  an  injunction  against  the  cutting  of  timber 
from  the  land  sought  to  be  partitioned,  in  a 
cause  brought  by  one  of  the  appellants.  We 
do  not  think  that  the  pendency  of  the  in- 
junction was  sufficient  ground  for  overruling 
the  motion  for  a  continuance.  The  court.  In 
the  cause  in  which  the  injunction  was 
granted,  had  full  power  to  continue  the  in- 
junction, dissolve  it  or  modify  it  in  accord- 
ance with  the  principles  of  equity.  The 
rights  involved  in  the  cause  at  bar  are  of 
importance  to  the  parties.  It  appears  to  us, 
from  all  the  circumstances,  that  there  was 
plain  error  in  overruling  the  appellants'  mo- 
tion for  a  continuance,  and  that  the  time  giv- 
en by  the  court  to  produce  evidence  was  un- 
reasonably short  As  the  motion  for  a  con- 
tinuance should  have  been  granted,  the  excep- 
tions to  the  report  should  not  have  been 
acted  upon  at  the  time  the  decree  complained  of 
was  entered,  and  the  decree  should  not  have 
been  entered.  Our  views  upon  the  action  of 
the  lower  court  upon  the  motion  for  a  continu- 
ance make  it  unnecessary  to  discuss  any  other 
reason  advanced  for  reversing  the  decree. 

For  the  reasons  stated,  the  decree  complain- 
ed of  is  reversed,  and  the  case  remanded,  to 
be  further  proceeded  with  according  to  the 
principles  herein  announced,  and  the  rules 
governing  courts  of  equity. 


(125  Ga.S6) 

MORRIS  ▼.  STATE. 

(Supreme  Court  of  Georgia.    March  22,  1906.) 

BonBBBT— What  Ck>K8TiTUTBs. 

The  evidence  in  this  case,  even  if  sufficient 
to  support  a  findinx  that  the  purse  of  the  prose- 
cutor was  stolen  by  the  accused,  was  clearly 
insufficient  to  warrant  his  conviction  of  rob- 
bery under  the  act  of  August  6,  1903  (Acts  1903, 
p.  43),  which  declares  that  this  offense  may  be 
committed  by  "the  sudden  snatching,  taking, 
or  carrying  away,  of  money  or  other  thing 
of  value  from  the  owner  or  person  in  possession 
or  control  thereof,  without  his  consent  Hie 
offense  proved,  if  any,  was  that  of  larceny  from 
the  person,  committed  bv  fraudulently  and  se- 
cretly taking  the  purse  from  the  pocket  of  the 
prosecutor,  without  his  knowledge,  and  with- 
out resort  to  any  force  or  violence  in  making 
the  theft    Pen.  Code  1895,  §  175. 

[Ed.  Note.— For  cases  in  point  see  vol.  32, 
CJent  Dig,  Larceny,  §  46;  vol.  42,  Cent  Dig. 
Robbery,  S§  6-9.3 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Oourt  Lonndea  Coun- 
ty; Robt  O.  Mitchell,  Judge. 

J.  A.  Morris  was  convicted  of  robbery*  and 
brings  error.    Reversed. 

G.  A.  Whltaker,  for  plaintiff  in  error.  W. 
B.  Thomas,  SoL  Gton.,  for  the  State. 

BVANS,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(124  Oa.  913) 
WILLIAMS   ▼.    WALDEN. 
(Supieme  Oourt  of  Georgia.    Feb.  19,  1Q06.) 

1.  Evidence  —  Parol    Bvidencb  —  Wbttteh 

Ck>NTBAGT. 

Though  ordinarily  it  is  to  be  conclusively 
presumed  that  a  writing  which  purports  to  evi- 
dence a  full  and  complete  agreement  embraces 
every  stipulation  assented  to  by  the  contracting 
parties,  yet  when  one  of  them  unreservedly  ad- 
mits in  his  pleadings  that  he  in  fact  did  assume 
an  obligation  not  set  forth  or  referred  to  in  the 
writing,  it  is  the  right  of  the  other  party  to  dis- 
prove by  parol  the  accompanying  assertion  that 
this  obligation  was  fully  met 

2.  Appeal  —  Hasmless  Bebob  ^  Failure  to 
Instruct. 

Where  the  plaintiff.  In  an  action  to  rescind 
a  contract  on  the  ground  of  nonperformance  by 
the  defendant  of  his  obligations  thereunder,  fails 
to  show  that  he  has  really  committed  a  breach 
of  his  covenants,  the  defendant  cannot  be  prej- 
udiced by  the  failure  of  the  court  to  instruct 
the  jury  that  a  contract  may  be  rescinded  only 
when  both  parties  can  be  restored  to  the  con- 
dition in  which  they  were  before  the  contract 
was  made. 
(Syllabus  by  the  Oourt) 

Error  from  Superior  Ck>urt  Glasscock 
Ck)unty;    H.  M.  Holden,  Judge. 

Action  by  J.  J.  Walden  against  John  R 
Williams.  Judgment  for  plaintiff*  defendant 
brings  error.    Reversed. 

J.  J.  Walden  instituted  a  proceeding  against 
John  B.  Williams,  with  a  view  to  rescind- 
ing a  contract  of  sale  respecting  a  tract  of 
land  In  Jefferson  county,  upon  which  was 
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located  a  mill  pond,  a  mill  house,  and  cer- 
tain appurtenances.  The  alleged  purchase 
price  was  $1,600,  of  which  amount  the  plaln- 
tiir  claimed  he  had  paid  $1,110  and  given 
his  promissory  notes  for  the  balance,  taking 
from  Williams  a  bond  for  title.  The  peti- 
tion contained  the  following  allegations  with 
regard  to  the  terms  of  the  contract  and  an 
alleged  breach  thereof  on  the  part  of  the 
defendant :  At  the  time  of  the  purchase,  the 
milldam  was  out  of  repair,  high  waters  hav- 
ing caused  a  break  in  the  same,  and  Williams 
was  then  engaged  in  making  necessary  re- 
pairs on  the  dam.  It  was  agreed  between 
the  plaintiff  and  Williams  that  these  repairs 
should  be  completed,  and  the  dam  put  in  a 
first  class  condition  by  Williams  by  the  1st 
day  of  January,  1898»  when  he  should  turn 
over  and  deliver  up  the  mill  and  the  tract  of 
land,  and  put  plaintiff  in  full  and  complete 
possession  thereof,  with  the  mill  in  good  run- 
ning order.  About  the  time  the  repairs  to 
the  dam  were  being  completed,  the  water, 
which  had  risen  in  the  pond,  washed  out 
and  destroyed  the  repairs,  before  the  delivery 
of  the  mill  and  tract  of  land  to  plaintiff. 
They  then  met  at  the  mill  and  agreed  upon 
plans  and  specifications  for  the  repairing  of 
the  milldam,  in  accordance  with  which  Will- 
iams was  to  repair  the  dam  and  put  it  in 
good  condition,  and  was  to  deliver  the  prem- 
ises to  plaintiff  on  the  Ist  day  of  June,  1898, 
with  the  mill  in  good  running  order;  he 
agreeing  on  his  part  to  extend  the  time  for 
the  completion  of  the  repairs  and  the  de- 
livery of  the  premises  to  that  date.  Will- 
iams fails  and  refuses  to  repair  the  dam  and 
deliver  possession  of  the  property  under  his 
contract,  and,  on  account  of  this  breach  of  ob- 
ligation, the  plaintiff  has  elected  to  rescind 
the  contract  of  sala  Of  this  election  he  has 
given  Williams  due  notice,  and  has  demanded 
of  him  a  return  of  the  money  paid  and  a 
surrender  of  the  outstanding  purchase-money 
notes,  but  Williams  refuses  to  return  them 
or  refund  the  money  paid  to  him  under  the 
contract. 

The  defendant  filed  an  answer,  which,  as 
finally  amended^  set  forth  substantially  the 
following  defense :  The  agreed  purchase  price 
for  the  mill  property  was  only  $1^20,  of 
which  $880  was  paid  by  delivery  to  him  of 
a  note  for  that  amount,  signed  by  a  third 
person*  also  named  Walden.  Defendant  did 
not  agree  to  put  the  dam  in  first-class  con- 
dition and  the  mill  in  good  running  order 
by  January  1,  1898,  and  then  turn  over  the 
mill  and  deliver  up  the  tract  of  land  to 
plaintiff.  Defendant  had  already  delivered 
possession  of  the  premises  to  the  plaintiff, 
and  the  former  **wbm  only  to  repair  said 
dam,  which  he  did  do,  and  when  done  plain- 
tiff inspected  and  accepted  same  as  full  com- 
pletion" of  the  defendant's  contract.  In  so 
far  as  the  making  of  repairs  on  the  dam  or 
mill  was  concerned.  Subsequently  the  plain- 
tiff ''stopped  the  water  on  said  dam  and  held 


the  same  so  long  thereon  that  it  went  beyond 
the  strength  and  capacity  of  said  dam,  and 
thereby  it  broke  aiid  washed  out  again,  with- 
out any  fault  whatever  on  the  part**  of  the 
defendant  This  did  not  occur  before  de- 
livery of  the  premises  to  the  plaintiff,  as 
he  alleges;  nor  did  defendant,  after  the 
dam  was  washed  away,  enter  Into  any  agree- 
ment with  the  plaintiff  with  regard  to  re- 
placing it  and  putting  the  mill  in  good  run- 
ning order.  On  the  contrary,  defendant  com- 
plied with  his  original  undertaking  to  re- 
pair the  dam,  and  fully  completed  his  con- 
tract, and  delivered  to  plaintiff  all  of  the 
property,  which  was  taken  and  accepted  by 
the  latter.  Having  thus  complied  with  all 
his  obligations,  defendant  is  entitled  to  judg- 
ment on  such  of  the  purchase-money  notes 
held  by  him  as  are  due  or  may  become  due 
pending  the  litigation,  and  to  a  special  lien 
on  the  land  for  the  unpaid  purchase  money. 
A  trial  was  had  on  the  merits,  and  the 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiff. The  defendant  made  a  motion  for  a 
new  trial,  in  one  of  the  special  grounds  of 
which  he  complained  that  the  court  erred 
in  allowing  the  plaintiff  to  testify:  "When 
I  traded  for  this  mill  property,  the  dam  was 
washed  away  and  the  defendant  was  repair- 
ing it  He  agreed  to  build  a  tumbling  dam, 
complete  it  by  the  Ist  of  January  following, 
and  give  me  possession  by  that  date.  He 
did  not  build  this  dam  and  deliver  this 
property  to  as  he  agreed  to."  This  testi- 
mony was  objected  to  on  the  ground  that 
the  contract  of  sale  was  In  writing,  being 
evidenced  by  the  notes  given  by  the  plaintiff 
for  the  purchase  money  and  by  a  bond  for 
title  made  to  him  by  the  defendant,  and  that 
the  written  contract  of  purchase  could  not  be 
added  to  or  varied  by  parol.  Further  com- 
plaint was  made  that  the  court  failed  to  in- 
struct the  Jury  that  the  rescission  of  a  con- 
tract could  not  be  decreed  unless  both  par- 
ties could  be  restored  to  the  condition  in 
which  they  were  before  the  contract  was 
made,  such  a  charge  being  essential  in  pre- 
senting to  the  Jury  the  law  bearing  upon 
a  vital  issue  in  the  casa  The  motion  for 
a  new  trial  was  overruled,  and  the  defend- 
ant excepted  to  the  Judgment  rendered  there- 
on. The  motion  contained  one  special 
grolmd,  but  it  was  abandoned  on  the  argu- 
ment before  this  court 

B.  F.  Walker  and  J,  K.  Hines,  for  plaintiff 
In  error.  B.  P.  Davis  and  B.  L.  Gamble,  for 
defendant  in  error. 

EVANS,  J.  (after  stating  the  facts).  1. 
It  Is  not  to  be  questioned  that,  as  an  ahnost 
universal  rule,  where  the  parties  to  a  contract 
have  reduced  to  writing  what  appears  to  be 
a  complete  and  certain  agreement,  it  is  to  be 
conclusively  presumed  that  the  writing  con- 
tains the  entire  contract,  and  parol  evidence 
of  prior  or  contemporaneous  r^resentations 
or  stipulations  is  inadmissible  to  add  to,  take 
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from,  or  vary  the  written  Instrument  BuU- 
ard  V.  Brewer,  118  Ga.  918»  45  S.  E.  711.  In 
the  present  case,  however,  the  defendant 
voluntarily  conceded  In  his  answer  that,  un- 
der the  contract  between  himself  and  the 
plaintiff,  he  was  obligated  to  repair  the  dam, 
notwithstanding  there  was  no  stipulation  to 
this  effect  in  the  writings  evidencing  the  con- 
tract ;  and  on  the  trial  he  testified  that  prior 
to  the  negotiations  between  them  the  dam  had 
been  practically  all  washed  away,  and 
he  had  started  to  replace  it,  having  made  a 
contract  with  Gus  and  John  B.  Williams  to 
rebuild  the  same  for  the  sum  of  $87.50.  The 
defendant  further  admitted  that  when  trad- 
ing with  Walden,  he  told  him  he  could  have 
all  his  rights  under  this  contract;  that  the 
plaintiff  could  have  these  contractors  finish 
the  dam,  and  that  he  (defendant)  would  pay 
them  the  balance  which  he  would  owe  them 
on  their  contract  for  building  and  repairing 
the  dam.  In  view  of  the  solemn  admission 
in  Judiclo  which  the  defendant  made  in  his 
answer,  we  are  of  the  opinion  that  he  estop- 
ped himself  from  insisting  that  the  writings 
which  passed  contained  no  reference  to  the 
obligation  he  had  assumed  with  respect  to 
putting  the  dam  in  repair,  and  that  the  plain- 
tiff was  not  at  liberty  to  testify  as  to  whether 
or  not  this  obligation  had  been  met.  It  ap- 
peared from  the  defendant's  evidence  that 
he  had  contracted  with  the  parties  who  were 
to  repair  or  replace  the  dam  that  they  should 
erect  what  was  known  as  a  "tumbling  dam," 
such  being  the  character  of  the  dam  which 
had  previously  been  washed  away.  CJonsider- 
ed  in  the  light  of  these  facts,  the  testimony 
of  the  plaintiff  to  which  objection  was  made 
did  not  have  the  effect  of  engrafting  upon  the 
written  contract  any  stipulation  or  obligation 
on  the  part  of  the  defendant  which  he  did 
not  admit  he  had  assented  to  and  assumed 
but  simply  amounted  to  a  denial  of  his  con- 
tention that  he  had  fully  complied  with  his 
recognized  obligation  to  place  the  dam  in  a 
state  of  repair  and  usefulness.  Accordingly, 
we  conclude  that  the  admission  of  the  testi- 
mony objected  to  did  not  afford  cause  for 
granting  a  new  trial. 

2.  Our  Civil  Code  1895,  S  3712,  expressly 
provides  that  one  party  to  a  contract  can  elect 
to  rescind  it  because  of  nonperforn^nce  by 
the  other  party  of  his  covenants,  "only  when 
both  parties  can  be  restored  to  the  condition 
in  which  they  were  before  the  contract  was 
made."  But  the  failure  to  so  charge  in  the 
present  case  did  not  operate  to  the  prejudice 
of  the  defendant,  since  this  rule  is  not  ap- 
plicable except  in  a  case  where  the  party 
claiming  a  right  to  rescind  establishes  by 
proof  that  the  other  party  did  not  comply 
with  his  obligations.  The  plaintiff  did  not 
establish  his  allied  right  to  treat  the  con- 
tract as  rescinded,  and  therefore  a  charge 
based  upon  the  assumption  that  he  had  would 
have  worked  no  benefit  to  the  defendant 
His  real  cause  of  complaint  is  that  the  court 
did  not  grant  a  new  trial  on  the  ground  that 


the  evidence  did  not  warrant  a  finding  in 
favor  of  the  plaintiff. 

The  evidence  Introduced  in  behalf  of  the 
defendant  disclosed  that  he  employed,  as  con 
tractors,  Gus  and  John  B.  Williams  to  rebuild 
the  dam,  stipulating  that  they  were  to  do  the 
work  according  to  certain  specifications.  The 
slanting  part  of  the  dam,  next  to  the  water, 
was  to  be  sheeted  with  boards,  which  were 
to  be  covered  with  dirt  for  the  space  of  three 
or  four  feet  from  the  bottom ;  when  the  dam 
was  sheeted  and  this  dirt  put  on  the  boards, 
the  water  was  to  be  turned  on  until  It  rose  a 
foot  on  this  dirt,  and  then  lowered ;  then  it 
was  to  be  turned  on  and  allowed  to  rise  two 
feet,  and  then  turned  off  again;  and  so  on» 
until  the  dirt  and  dam  had  fully  settled  and 
the  dam  was  tested.  If  this  were  not  done, 
the  dam  would  be  sure  to  wash  out  when  a 
full  head  of  water  was  turned  on.  The 
breast  boards  were  to  be  put  on  without  nail- 
ing them,  so  they  could  be  Instantly  taken 
off  in  the  event  any  leak  should  spring  when 
the  water  was  turned  on.  One  of  the  con- 
tractors, Gus  Williams,  testified  that  the  de- 
fendant particularly  instructed  them  to  put 
dirt  on  the  planks  which  covered  the  frame 
of  the  dam,  which  slanted  toward  the  water, 
the  dirt  to  be  put  on  for  three  or  four  feet 
from  the  bottom  of  the  dam ;  and  that  the  de- 
fendant also  cautioned  them  with  regard  to 
testing  the  dam  in  accordance  with  his  In- 
structions as  to  turning  on  the  water.  This 
witness  further  testified  that  after  the  sheet- 
ing had  been  put  on,  but  before  any  dirt  had 
been  placed  on  the  plank  at  the  bottom  of  the 
dam,  as  directed  by  the  defendant,  and  as 
done  on  all  tumbling  dams,  Walden  told 
witness  to  turn  the  water  on — that  he  wanted 
a  head  of  water,  so  he  could  grind  the  follow- 
ing Monday.  The  witness  told  Walden  what 
the  defendant  had  said  about  turning  the 
water  on,  and  about  the  contract  to  put  dirt 
on  the  dam ;  but  Walden  replied  that  the  de- 
fendant had  nothing  to  do  with  the  mill  any 
more,  that  he  had  bought  it,  and  that  he 
would  take  the  risk;  whereupon,  "witness 
told  him  all  right,  If  he  would  stand  between 
him  and  John  B.  Williams,  and  Walden  said 
he  would,  and  ordered 'the  water  turned  on, 
notwithstanding  witness  warned  him  of  the 
danger.  They  then  turned  the  water  on  and 
during  the  succeeding  night  the  dam  was 
washed  out,  as  witness  had  predicted.  The 
other  contractor,  John  B.  Williams,  testified 
to  the  san^e  effect,  regarding  the  Instructions 
given  by  the  defendant  as  to  how  the  dam 
should  be  constructed  and  tested,  and  added 
that  Walden  had  ordered  the  breast  boards 
to  be  nailed  on,  notwithstanding  he  was  told 
of  defendant's  Instrut^tions  to  the  contrary, 
saying  the  property  was  his  and  he  had 
charge  of  it,  and  ordering  witness  to  put  In 
plenty  of  nails,  as  defendant  was  furnishing 
them. 

Opposed  to  this  evidence  was  the  testi- 
mony of  the  plaintiff,  who  denied  that  he  had 
ordered  the  breast  planks  nailed  on,  or  hact 
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told  6iis  Williams  to  turn  the  water  on,  as 
it  was  his  property  and  he  would  take  the 
risk,  or  that  he  had  said  he  wanted  a  head 
of  water  by  Monday  morning,  so  he  could 
go  to  grinding.  The  plaintiff  admitted,  how- 
ever, that  he  was  at  the  mill  on  Saturday 
before  the  night  of  the  washout,  and  was  at 
work  helping  Gus  Williams  finish  the  dam, 
and  that  he  (plaintiff)  had  "told  him  John  B. 
Williams  said  to  turn  the  water  on,"  The 
plaintiff  did  not  undertake  to  assert  that, 
in  point  of  fact,  the  defendant,  John  B.  Wil- 
liams, had  authorized  him  or  any  one  else 
"to  turn  the  water  on,"  nor  did  the  plain- 
tiff offer  any  explanation  with  regard  to  the 
statement  he  admitted  having  made  to  Gus 
Williams.  The  defendant  testified  that  the 
water  was  turned  on  in  Tiolation  of  his  ex- 
press instructions  to  the  contractors,  and 
that  he  knew  nothing  about  the  matter  till 
after  the  dam  had  been  washed  out  during 
the  night  of  Saturday,  January  6,  1898. 
Unless  he  did  direct  that  the  water  should 
be  turned  on,  despite  the  Incompletion  of  the 
dam  and  the  danger  attending  such  a  course, 
or  one  of  the  contractors  wrongfully  did  so 
of  his  own  motion,  the  defendant  would 
certailnly  not  be  responsible  for  the  conse- 
quences. According  to  the  eyldence,  as  It 
appears  in  the  record  before  us,  the  plaintiff 
was  alone  responsible  for  the  loss  of  the  dam, 
and  by  his  conduct  relieved  the  defendant  of 
any  obligation  he  may  have  assumed  in  refer- 
ence to  the  rebuilding  of  the  dam.  The 
plaintiff  swore  that  on  the  morning  after  the 
new  dam  was  thus  destroyed,  he  went  to 
the  defendant  and  told  him  he  did  not  want 
the  property,  as  the  defendant  had  failed  to 
complete  the  dam  by  January  1,  as  he  had 
agreed  to  do;  that  after  talking  over  the 
matter  for  some  time,  it  was  agreed  that 
they  should  meet  at  the  mill  the  next  day  and 
see  what  could  be  done;  and  on  the  follow- 
ing day  plaintiff  finally  consented  to  keep 
the  property  If  the  defendant  would  build 
a  block  dam,  completing  it  by  June  1st;  that 
the  defendant  agreed  to  this  proposition,  but 
never  did  anything  toward  carrying  out  his 
agreement,  and  that  on  June  1st  plaintiff 
told  him  the  mill  was  his  and  demanded  that 
he  pay  back  the  money  paid  to  him  under 
the  contract.  With  equal  positiveness,  the 
defendant  swore  that  he  never  entered  Into 
any  such  agreement  Whatever  may  be  the 
truth  in  this  regard,  the  fact  remains  that 
the  defendant  had  been  fully  relieved  by  the 
conduct  of  the  plaintiff  from  taking  any 
further  steps  to  replace  the  dam;  and  even  if 
the  defendant  did  in  fact  agree  to  thereafter 
construct  a  block  dam,  his  undertaking  to 
do  so  was  a  mere  nude  pact,  being  wholly 
without  any  consideration. 

It  may  be  that  on  another  hearing  the 
plaintiff  will  be  able  to  offer  some  reasonable 
explanation  of  his  statement  to  one  of  the 
contractors  that  the  defendant  had  "said  to 
turn  the  water  on"  the  uncompleted  dam, 
contrary  to  his  previous  positive  dlrectlonB 


not  to  do  so  till  sufficient  dirt  had  been  placed 
on  the  plank  near  the  bottom,  and  then  in 
such  a  way  only  as  to  observe  the  precautions 
he  had  particularly  instructed  them  not  to 
neglect.  But  as  the  case  now  comes  to  us,  we 
are  constrained  to  hold  that  the  jury  was 
not  warranted  in  returning  a  verdict  in  favor 
of  the  plaintiff. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  ATKINSON,  J.,  not  presiding. 


(124  Ga.  956) 
SLATON    V.    FOWI/BR. 
(Supreme  Court  of  Georgia.    Feb.  19,  1906.) 

1.  Appeal— New  Tmait-Sufficienot  ofEvi- 
dencb--g0nfuctino  evidence. 

It  is  the  duty  of  juries  to  seek  to  arrive  at 
the  truth  under  the  evidence.  It  is  the  duty  of 
the  presidin|f  judge,  on  a  motion  for  a  new  trial 
properly  raising  the  point,  to  consider  whether 
the  verdict  is  contrary  to  evidence,  or  decidedly 
and  strongly  against  the  weight  of  the  evidence, 
or  without  evidence  to  support  it.  In  determin- 
ing whether  or  not  a  new  trial  should  be  grant- 
ed on  the  ground  that  the  verdict  is  contrary  to 
evidence,  decidedly  and  strongly  against  the 
weight  of  the  evidence,  he  should  exercise  a 
sound  discretion.  But  when  he  has  done  so  and 
has  approved  the  verdict,  this  court  will  not 
grant  a  new  trial  merely  because  the  evidence  is 
conflicting,  or  even  if  there  should  appear  to  be  a 
preponderance  of  evidence  against  the  verdict, 
if  there  is  suflScient  evidence  to  support  it 

2.  Evidencb—Opiwion  Evidence— Value. 

Where  the  value  of  an  article  is  relevant, 
it  may  be  shown  by  the  opinion  of  witnesses, 
although  thev  may  not  be  experts,  if  they  have 
knowledge  of  facts  on  which  to  predicate  such 
opinion.  Central  Railroad  v.  Wolff,  74  Ga.  664. 
[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  §§  2271,  2274.] 

3.  Bills  and  Notes  —  Action  —  Failure  of 
considebation. 

'  Whether  or  not  want  of  consideration  can 
be  pleaded  to  a  suit  based  on  a  promissory  note 
under  seal,  failure  of  consideration  may  be  so 
pleaded. 

[Ed.  Note. — For  cases  in  point,  see  voh  7, 
Cent  Dig.  Bills  and  Notes.  |  16a] 

4.  Appeal— Review. 

No  error  appears  in  this  case  which  re- 
quires a  reversal. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Gordon  Coun 
ty ;  A.  W.  Flte,  Judge. 

Action  by  A.  W.  Slaton  against  J.  8. 
Fowler.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Slaton,  as  indorsee  of  certain  promissory 
notes  amounting  to  $80,  given  by  J.  S.  Fowler 
to  the  Cable  Company  for  the  purchase  money 
of  an  organ,  brought  suit  against  the  maker, 
in  a  justice's  court  The  notes  were  under 
seal.  The  case  was  carried  to  the  superior 
court  by  appeal.  The  defendant  pleaded  fail- 
ure of  consideration,  and  that  he  had  already 
paid  $15  on  the  purchase  money,  which  he 
pleaded  as  a  ''setoff*.  On  the  trial  the  evi- 
dence was  conflicting.  That  on  behalf  of  the 
defendant  tended  to  show,  that  directly  on 
delivery  of  the  Instrument,  complaint  In  re- 
gard to  it  was  made  to  Slaton,  who  was  the 
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agent  of  the  vendor;  that  repeated  efforts 
were  made  to  repair  it»  bnt  they  were  nn- 
sncceesfnl,  and  the  Instrnment  never  operated 
properly.  It  also  appeared  that  the  defend- 
ant had*  given  to  the  vendor,  In  part  payment 
of  the  purchase  money,  a  small  organ,  the 
valne  of  which  was  $15 ;  and  there  was  testi- 
mony to  the  effect  that  the  organ  which  he 
purchased  was  of  little  valne,  and  not  worth 
more  than  that  which  he  delivered  to  the 
company.  There  was  also  evidence  tending 
to  show  that  Slaton  was  not  an  Indorsee  for 
the  value  before  due  and  without  notice.  The 
jury  found  for  the  defendant  The  plaintiff 
moved  for  a  new  trial,  which  was  refused, 
and  he  excepted.  The  grounds  of  the  motion 
were,  that  the  verdict  was  contrary  to  law 
and  the  evidence ;  that  the  testimony  of  cer- 
tain witnesses,  that,  'they  thought  the  little 
organ  was  worth  as  much,  as  a  musical 
Instrument,  as  the  one  defendant  bought  of 
the  Cable  Company,"  was  illegally  permitted 
to  go  before  the  jury,  over  the  movant's  ob- 
jection that  'the  effect  of  said  evidence  went 
to  show  that  the  notes  sued  on  were  without 
consideration,  the  same  being  sealed  instru- 
ments ;"  and  the  court  erred  in  charging  the 
jury  as  follows :  "If  you  find  that  the  organ 
bought  by  defendant  from  the  Cable  Com- 
pany, on  account  of  the  alleged  defects,  was 
not  worth  any  more  than  the  organ  he  let 
said  company  have  at  the  time  of  the  pur- 
chase and  giving  the  notes  sued  on,  you  will 
find  for  the  defendant" 

Starr  &  Erwln,  for  plaintiff  in  error.  R. 
J.  &  J.  McCanny,  for  defendant  in  error. 

LUMPKIN,  J.  Our  decision  in  regard  to 
some  of  the  questions  involved  in  this  case 
will  sufficiently  appear  from  the  headnotes. 
It  is  only  necessary  to  add  that  at  common 
law,  as  a  general  rule,  a  seal  imported  a 
consideration,  and  a  contract  under  seal  was 
not  open  to  attack  on  the  ground  that  it  was 
without  consideration.  Whether  this  rule 
applies  to  a  promissory  note  under  seal  so 
as  to  prevent  a  plea  of  want  of  consideration, 
or  whether  the  seal  only  raises  a  presump- 
tion of  consideration  which  can  be  rebutted, 
has  never  been  definitely  decided  in  this 
state;  but  It  has  been  held  that  failure  of 
consideration  could  be  pleaded  to  a  note 
under  seal.  Albertson  v.  Holloway,  16  Ga. 
377.  The  reasoning  in  that  case  was  criti- 
cised and  the  general  subject  discussed  by 
Mr.  Justice  Cobb  in  Sivell  v.  Hogan,  119  Ga. 
167,  169-171,  46  S.  E.  67.  It  was  declared  in 
the  opinion  distinctly  that  no  ruling  was 
made  as  to  whether  want  of  consideration 
could  be  pleaded  to  a  suit  on  a  promissory 
note  under  seal;  but  it  was  said:  "We 
rather  prefer  the  view  of  the  Supreme  Court 
of  South  Carolina,  that  a  seal  raised  a  pre- 
sumption of  the  existence  of  a  consideration 
at  the  time  the  contract  was  entered  into, 
but  not  that  It  had  not  since  failed  either 
wholly  or  in  part;  and  that  while  want  of 


consideration  could  not  be  pleaded,  failure 
might"  See,  also^  VanDyke  v.  VanDyke,  123 
Ga.  680,  51S.E.  58^  Sometimes  it  may  appear 
that  the  practical  result  of  defeating  a  recovery 
on  a  promissory  note  by  pleading  and  prov- 
ing a  total  failure  of  consideration,  arising 
out  of  some  defect  or  reason  existing  when 
the  note  was  given,  is  not  very  different  from 
accomplishing  the  same  end  by  calling  It  a 
want  of  consideration.  But  there  is  a  tech- 
nical difference  between  an  absence  or  want 
of  consideration  and  a  failure  of  consider- 
ation, and  in  some  cases  the  difference  is 
substantial  as  well  as  technicaL  This  is 
more  manifest  where  the  failure  is  only 
partiaL  6  Am.  &  Ang.  Enc.  Law  (2d  Ed.) 
780. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(124  Ga.  1072) 
PARK  V.  MULLINS. 

(Supreme  Court  of  Georgia.    Feb.  21,  lOO^^y 

1.  EXECUTOBB  ANU  ADMINISTBATOBS— SaLB  OV 

Land  — Obdeb  of  Obdinabt  —  Collatebal 

Attack. 

In  a  suit  by  an  administrator  against  an 
heir  to  recover  land  of  the  estate  in  bis  posses- 
sion, for  the  purpose  of  distribution,  when  the 
evidence  relied  upon  to  establish  that  it  was 
necessary  for  the  administrator  to  iiave  posses- 
sidn  for  the  purpose  of  distribution  is  an  order 
of  distribution  granted  by  the  ordinary,  the  heir 
may  attack  such  order  by  showing  that  no  per- 
sonal notice  of  the  application  for  such  order 
had  been  served  upon  him,  and  this  is  true»  not- 
witlistanding  it  appears  that  the  order  was  pass- 
ed after  the  usual  citation  had  been  published 
according  to  the  law.  The  opinion  of  the  ma- 
jority of  the  court,  in  the  case  of  Davis  v.  How- 
ard, 56  Ga.  430,  followed  and  approved. 

2.  Same— Effect  of  Obdeb. 

In  such  a  case,  the  order  authorizing  the 
sale  is  prima  facie  evidence  as  to  the  necessity 
of  a  sale  for  distribution;  and,  when  the  evi- 
dence shows  that  the  heirs  of  the  estate  are 
the  defendant  and  his  minor  children,  mere 
proof  that  there  were  no  debts,  and  that  the 
land  is  capable  of  division  in  kind,  will  not  be 
sufficient  to  overcome  the  prima  facie  case  made 
by  the  order  of  the  court  of  ordinary.  Aliter,  if 
all  the  heirs  were  of  age  and  were  parties  and 
had  agreed  upon  a  division  in  kind,  or  if  the 
infant  heirs  were  parties  represented  by  a  guard- 
ian ad  litem,  and  it  should  appear  to  the  court 
that  a  division  in  kind  was  to  their  best  inter- 
ests. 

[Bd.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.    Dig.    Executors    and   Administrators,  {  • 
1440.] 

(Syllabus  by.  the  Court) 

Error  from  Superior  Court,  Troup  County ; 
R.  W.  Freeman,  Judge. 

Suit  by  W.  G.  Park,  administrator  of  Mrs. 
Lula  T.  Mullins,  against  H.  H.  Mullins. 
There  was  judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Mrs.  Lula  T.  Mullins  died  posses-sed  of 
certain  property  In  Troup  county,  and  W.  G. 
Park  was  appointed  her  administrator.  The 
administrator  applied  to  the  court  of  ordi- 
nary for  leave  to  sell  the  land  for  the  pur- 
pose of  distribution  among  the  heirs,  notice 
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of  sncli  application  was  published  as  re- 
quired by  law,  and  the  order  was  panted*, 
The  administrator  then  brought  suit  against 
H.  H.  Mullins  to  obtain  possession  of  the 
land,  and  for  mesne  profits,  alleging  that 
Mullins  had  been  In  possession  of  the  land 
since  the  death  of  Mrs.  Mullins ;  that  it  was 
necessary  to  recover  possession  for  the  pur- 
pose of  administering  the  estate  of  Mrs. 
Mullins.  The  defendant,  answering  the  peti- 
tion, admitted  possession  of  the  land,  and 
further  alleged  that  he  and  his  children, 
who  were  tenants  in  common,  were  living 
upon  the  land,  that  he  was  supporting  them 
from  the  proceeds,  and  that  there  was  no 
indebtedness  against  the  estate  of  Mr&  Mul- 
lins. By  amendment  the  defendant  further 
pleaded  that  there  was  no  necessity  to  sell 
the  land,  that  It  could  be  divided  in  kind 
among  the  heirs,  and  tlmt  the  defendant,  as 
one  of  the  heirs,  wished  the  property  so 
divided;  and  also  that  '*none  of  the  defend- 
ants*' had  any  notice  of  the  application  to  sell 
the  land,  or  citation  of  the  ordinary.  Plain- 
tiff moved  to  strike  the  amendments  to  the 
plea.  This  motion  was  overruled,  and  the 
amendments  allowed.  By  amendment  to  the 
petition  it  was.  alleged  thjat  the  defendant 
bad  personal  notice  of  the  application  for 
leave  to  sell  the  land.  A  verdict  was  found 
for  the  defendant,  and  the  plaintiff  filed  a 
motion  for  new  trial,  which  contained  the 
general  grounds,  and  also  several  special 
grounds;  one  of  the  latter  being  that  the 
court  erred  in  allowing  the  defendant's  coun- 
sel, while  the  defendant  was  testifying,  to 
ask  the  following  question,  and  the  witness 
to  answer  it,  as  follows:  "Can  the  property 
sued  for  be  divided  In  kind  among  the  heirs? 
is  it  necessary  to  sell  it  for  division?  and 
do  you  desire  it  divided  in  kind?"  Answer: 
**It  can  be  divided  in  kind  without  decreasing 
Its  value.  It  is  not  necessary  to  sell  it  for 
division,  and  we  desire  to  have  it  divided 
in  kind."  The  objection  to  this  testimony 
was  that  the  order  of  the  ordinary  grant- 
ing leave  to  sell  was  conclusive,  and  the  de- 
fendant could  not  go  behind  the  same.  It 
was  further  alleged  that  the  court  erred  in 
not  directing  a  vei^ict  for  plaintiff,  on  the 
ground  that  the  order  to  sell  was  conclusive, 
and  In  not  striking  the  amendments  to  de- 
fendant's plea,  on  the  ground  that  the  order 
was  conclusive.  The  motion  for  a  new  trial 
was  overruled,  and  the  plaintiff  excepted. 

B.  T.  Moore,  for  plaintiff  in  error.  P.  M. 
liongley,  for  defendant  in  error. 

COBS,  P.  J.  (after  stating  the  foregoing 
facts).  In  McDade  v.  Burch,  7  6a.  569,  60 
Am.  Dec.  407,  it  was  held  that  an  order  of 
the  court  of  ordinary,  granting  leave  to  sell 
the  land  belonging  to  the  estate,  is  a  judg- 
ment of  a  court  of  competent  jurisdiction, 
and  cannot  be  attacked  or  impeached  collater- 
ally by  an  heir  claiming  such  land.  In  that 
case  the  lands  had  been  divided  among  the 


heirs,  and  an  administrator  subsequently  ap- 
pointed bad  obtained  an  order  authorizing 
a  sale  of  the  land.  The  heir  in  possession 
Interposed  a  claim,  and  on  the  trial  the  claim- 
ant offered  testimony  to  prove  the  division  of 
the  estate,  and  that  there  were  no  debts  due 
by  the  intestate  at  the  time  of  his  death. 
It  was  held  that  this  evidence  could  not  be 
admitted,  for  the  reason  that  it  collaterally 
attacked  the  judgment  of  the  court  of  ordi- 
nary. So  far  as  the  record  discloses,  the 
only  notice  given  of  tliis  application  was 
the  usual  citation  issued  from  the  court  of 
ordinary  when  such  application  was  made. 
While  this  case  was  not  a  technical  action  to  re- 
cover land  from  the  possession  of  an  heir  for 
the  purpose  of  administration,  it  was  in  its  ef* 
feet  and  result  the  same  as  if  it  had  been. 
When  the  Code  was  adopted,  there  was  a  pro- 
vision inserted  expressly  authorizing  an  ad- 
ministrator to  recover  possession  of  any  part 
of  the  estate  from  the  heirs  at  law  or  any  pur- 
chaser from  them.  But  the  administrator  was 
not  allowed  to  recover  land,  unless  it  was 
shown  that  either  the  property  had  been  in 
his  possession  and  was  held  without  his  con- 
sent by  the  heir,  or  that  it  was  necessary  for 
him  to  have  possession  for  the  purpose  of  pay- 
ing debts  or  making  distribution.  It  was  also 
provided  that  an  order  for  sale  or  distri- 
bution, granted  by  the  ordinary  after  notice 
to  the  defendant,  "shall  be  conclusive  evi- 
dence of  either  fact"  Civ.  Code  1895,  §  3358., 
As  a  general  rule,  no  other  notice  Is  re- 
quired of  a  proceeding  in  a  court  of  ordi- 
nary than  that  by  publication  of  the  citation 
according  to  the  practice  of  that  court.  *'The 
same  strictness,  as  to  matters  of  service  and 
pleading,  which  is  required  in  cases  at  com- 
mon law,  is  not  observed  in  the  ecclesias- 
tical courts  or  in  our  courts  of  ordinary, 
which  derives  its  practice,  in  this  regard, 
from  the  ecclesiastical  courts  of  £2ngland. 
Accordingly,  service  is  perfected  on  kindred 
and  creditors,  in  these  courts,  by  citation." 
Mitchell  V.  Pyron,  17  Ga.  417.  No  service 
other  than  by  citation  is  required,  unless  by 
express  statute  some  other  character  of 
notice  is  essential.  In  Davis  v.  Howard, 
56  6a.  430,  it  was  held  that  the  notice  re- 
quired in  the  section  above  referred  to  was 
personal  notice  to  the  heir,  or  to  the  pur- 
chaser from  him.  Upon  this  all  three  judges 
agreed.  As  to  whether  an  order  granted 
without  such  notice  could  be  attacked  col- 
laterally, there  was  a  difference  of  opin- 
ion; the  majority  of  the  court  holding  that, 
in  an  action  of  ejectment  against  the  heir  in 
possession,  such  an  order  could  be  attacked 
collaterally  if  there  was  no  personal  notice. 
Judge  Jackson  dissented  from  this  proposition. 
If  personal  notice  is  required  (and  such  is 
the  rule  under  the  unanimous  decision  above 
referred  to),  then  an  heir  who  has  not  had 
personal  notice  has  never  been  served,  has 
never  had  his  day  in  court,  and  Is  no  more 
bound  by  the  judgment  than  any  other  per- 
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son  would  be  bound  by  a  Judgment  of  any 
court  -where  there  is  no  service  upon  him. 
The  heir,  like  all  other  persons  Interested 
In  the  estate,  is  bound  by  the  judgment  au- 
thorizing the  sale  ef  the  land,  except  in  the 
single  instance  where  the  order  of  sale  is  us- 
ed as  evidence  in  an  action  of  ejectment 
against  him  to  recover  the  land  from  his 
possession.  When  it  Is  sought  to  use  the 
order  as  conclusive  evidence  against  him 
In  such  a  proceeding,  he  is  entitled,  under  the 
the  statute  as  construed  by  this  court,  to 
personal  notice  of  the  application.  Until  this 
character  of  notice  is  given,  the  court  is 
without  Jurisdiction  to  render  a  conclusive 
Judgment.  In  the  absence  of  such  notice, 
he  is  at  liberty  to  attack  the  Judgment 
whenever  it  Is  sought  to  be  used  as  evi- 
dence against  him  as  the  foundation 
for  a  recovery  of  land  of  the  estate  in 
his  possession.  The  order  Is,  however,  in 
any  event  prima  fade  evidence  against  him. 
Dixon  V.  Rogers,  110  Ga.  510,  35  S.  B.  781; 
Luttrell  V.  Whitehead,  121  Ga.  703,  49  S.  E. 
691.  But  the  prima  facie  showing  thus 
made  may  be  overcome,  In  a  proper  case,  by 
any  competent  evidence  showing  that  there 
is  no  necessity  for  a  sale. 

The  statute  does  not  declare  what  shall  be 
the  contents  of  this  personal  notice,  nor  how 
it  should  be  served;  and  the  contents  of  the 
notice  and  manner  of  service  must  be  left 
to  the  determination  of  the  court,  which, 
under  the  statute,  is  not  only  given  Juris- 
diction in  reference  to  the  matter,  but  is 
required  to  see  that  the  service  is  perfected. 
When  a  court  has  Jurisdiction  of  a  case, 
it  may  frame  such  order  as  may  be  nec- 
essary to  perfect  service  upon  the  parties 
to  be  affected.  Mitchell  v.  Southwestern  Rail- 
way, 75  Ga.  398;  Coakley  v.  Southern  Ry.  Co., 
120  Ga.  960,  488  S.  E.  872.  The  service  must 
be  formal,  and  an  entry  must  appear  up- 
on the  records  showing  the  service.  Mere 
casual  notice  to  a  party,  of  pending  proceed- 
ings, Is  not  such  service  as  the  law  requir- 
es. Baker  v.  Aultman,  107  Ga.  339,  33  S. 
B.  423,  73  Am.  St  Rep.  132. 

2.  As  the  title  to  lands  vests  In  the  heirs 
Immediately  upon  the  death  of  the  decedent, 
the  heirs,  by  agreement,  may  divide  the 
land  In  kind,  if  the  rights  of  other  persons 
are  not  affected  by  the  transaction.  If 
there  are  no  debts,  and  none  of  the  heirs 
are  minors  or  laboring  under  disabilities, 
a  division  of  the  land  may  be  had  by  agree- 
ment among  them.  They  are,  however, 
not  compelled  to  agree  upon  a  division,  and 
any  heir  may  Insist  upon  a  sale  and  distribu- 
tion of  the  proceeds.  In  order  to  defeat  the 
right  of  an  administrator  to  recover  the  land 
for  distribution,  It  is  therefore  necessary 
for  the  heir  In  possession  not  only  to  ahow 


that  the  land  can  be  divided  In  kind,  but 
that  It  is  the  purpose  and  intention  and 
desire  of  all  the  heirs  that  it  shall  be  so  divid- 
ed. In  the  present  case,  the  order  of  the  ot- 
dinary  authorizing  a  sale  of  the  land  for  the 
purpose  of  distribution  was  not  conclusive 
upon  the  defendant,  for  the  reason  that  he 
had  not  had  the  personal  notice  required  by 
law,  but  It  made  out  a  prima  facie  case 
against  him,  and  the  burden  was  on  him  to 
show  that  there  was  no  necessity  for  a  sale, 
for  the  reason  that  the  heirs  had  agreed  to  di- 
vide the  land  In  kind.  He  failed  to  carry 
this  burden,  for  the  evidence  showed  that 
the  heirs  of  the  estate  were  the  defendant  and 
his  minor  children,  who  had  no  capacity 
to  make  any  agreement  for  a  division.  If 
the  defendant  had  filed  an  equitable  plea  al- 
leging that  it  was  for  the  best  interest  of 
the  minors  that  the  land  should  be  divided 
in  kind,  and  they  had  been  made  parties 
to  the  case  and  served,  and  a  guardian  ad 
litem  appointed  for  them,  it  may  be  that 
the  court  would  have  had  Jurisdiction  to 
render  a  decree  declaring  that  a  sale  was 
unnecessary,  and  providing  for  a  division  of 
the  land  in  kind  between  the  defendant  and 
his  children.  But,  certainly,  the  defendant 
cannot  defeat  the  suit  of  the  administra- 
tor by  simply  showing  that  he  desired  a 
division  in  klnd«  and  thus  be  left  in  pos- 
session of  the  property,  representing  owners 
who  were  minors,  in  no  other  capacity  than 
that  of  a  parent.  In  the  case  of  M.  C.  Cook 
V.  Pond,  72  Ga.  150,  an  injunction  was  grant- 
ed to  restrain  the  administrator  from  sell- 
ing the  land,  upon  the  ground  that  no  sale 
was  necessary,  but  to  this  proceeding  all 
the  heirs  were  parties.  In  the  present  case 
the  heirs  who  were  Infants  were  not  parties, 
they  have  not  been  heard,  and  it  may  be 
that,  if  they  had  been  heard  through  a  prop- 
per  representative.  It  would  have  been  made 
to  appear  that  a  division  in  kind  was  not 
to  their  Interest,  but  that  It  would  be  best,  so 
far  as  they  are  concerned,  for  the  land  to 
be  sold  and  the  proceeds  divided  and  in- 
vested for  their  benefit  The  Judgment,  In 
effect,  leaves  the  land  In  the  possession  of 
the  father  to  the  exclusion  of  the  admin- 
istrator, and  the  interests  of  the  Infant  heirs 
are  left  for  the  future  solely  to  the  Judgment 
of  the  father.  Until  he  has  been  regu- 
lary  appointed  guardian  for  them,  or  until 
he  has  filed  a  bond  as  natural  guardian, 
he  is  not  In  a  position  to  authoritatively 
represent  them,  either  In  court  or  in  the 
administration  of  their  Interests  in  the  es- 
tate. The  Jud^  should  have  granted  a  new 
trial  <m  the  ground  that  the  verdict  was  un- 
authorized by  the  evidence. 

Judgment  reversed.    All  the  Justices  oon- 
cnr. 
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DIX  et  al.  ▼.  BIGHAM  et  al. 
fSnpreme   Oonrt  of   Georgia.    Feb.   2h   1906.) 

1.  PaBTITION— JUDQlfBNT— GONSTBUCTIOn  AWD 

Btfegt. 

A  man  died,  leaving  a  considerable  estate 
and  several  heirs.  The  estate  became  involved 
In  litigation.  Apparently,  from  the  record 
sent  np,  the  children  of  the  decedent  and  certain 
persons  claiming  to  be  creditors  were  before 
the  court.  It  does  not  appear  that  the  wife  or 
child  of  the  son  mentioned  below  were  parties, 
or  claimed  any  interest  in  the  estate.  A  verdict 
and  decree  were  rendered,  which  contained  the 
following  clause:  "The  jury  further  find,  de- 
cree, and  direct  that  the  estate  of  said  James 
T.  Dix.  Sr.  [the  decedent]  be  divided  and  dis- 
tributed as  follows:  First,  we  find  .and  decree 
that  the  place  kpown  as  the  'Beasley'  place  now 
occupied  bv  Robert  G.  Diz  [a  son  of  the  dece- 
dent] and  family,  shall  stand  and  remain  as  the 
sole  and  separate  property  of  Mary  J.  Dix,  his 
wife,  and  their  children,  free  from  tbe  control, 
debts,  and  liabilities  of  said  Robert  G.  Diz.'* 
Held,  that  this  clause  of  the  decree  is  not  to  be 
construed  as  a  judgment  inter  partes,  settling 
rights  asserted  by  the  wife  and  child  of  the  son 
of  the  decedent,  but  is  rather  to  be  considered 
in  the  nature  of  a  voluntary  conveyance  by 
him  to  them  of  property  which  would  otherwise 
have  belonged  to  him  under  a  division  of  his 
father's  estate. 

2.  Same. 

So  construed,  the  clause  of  the  decree  set 
out  in  the  preceding  note  vested  a  fee-simple 
estate  in  the  wife  of  the  son  of  the  decedent  and 
their  child  then  in  esse  (there  being  but  one 
child  then  living),  and  after-bom  children  took 
no  interest  under  such  decree. 

3.  Sake— Case  Distinguished. 

This  case  differs  from  that  of  Toole  v. 
Perry,  7  S.  E.  118,  80  Ga.  681,  where,  under  the 
peculiar  language  of  the  will  then  being  con- 
strued, it  was  held  that  certain  after-bom 
children  took  an  interest 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Troup  Coun- 
ty;  B.  W.  Freeman,  Judge. 

Action  by  Tom  Diz  and  others  against 
M.  J.  Bigham  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

Tom  Diz,  for  himself  and  as  nezt  friend 
for  three  minors,  and  Bonnie  Diz  filed 
their  equitable  petition  against  Mary  J.  Big- 
ham,  ezecntrix,  and  others,  seeking  to  re- 
cover certain  land  and  mesne  profits.  It 
was  alleged  that  their  grandfather,  James 
T.  Diz,  died  leaving  a  large  estate  to  be 
divided  among  his  children;  that  it'  became 
involved  in  litigation,  which  resulted  in 
a  decree,  in  the  year  1870.  One  clause  of 
the  verdict  found  by  the  jury  was  as  follows: 
•The  jury .  further  find,  decree,  and  direct 
that  the  estate  of  said  James  T.  Diz,  Sr., 
be  divided  and  distributed  as  follows:  First, 
we  find  and  decree  that  the  place  known 
as  the  'Beasley*  place,  now  occupied  by  Rob- 
ert G.  Diz  and  family,  shall  stand  and  re- 
main as  the  sole  and  separate  property  of 
Mary  J.  Diz,  his  wife,  and  their  children, 
free  from  the  control,  debts,  and  liabilities 
of  said  Eobert  G.  Dix,  without  prejudice 
to  claims  of  Toole  &  Mabry  and  R.  M. 
Young."  Provision  was  made  in  regard  to 
another    place,    known    as    the    "Dix"    or 


'^Roberts"  place,  not  material  to  be  here 
recited,  and  it  was  then  said:  'rrhis  in- 
cludes all  the  land  connected  with  and  near 
said  place  not  included  in  the  place  decreed 
to  be  settled  on  the  wife  and  children  of 
Robert  G.  Diz,  as  aforesaid."  This  verdict 
was  made  the  decree  of  the  court  It  does 
not  appear,  in  terms,  who  were  parties  to 
the  case,  but  apparently  the  children  of 
James  T.  Diz,  Sr.,  and  certain  persons  who 
claimed  to  be  creditors,  were  so,  but  not 
the  wife  and  child  of  Robert  G.  Diz.  A 
demurrer  was  filed  by  the  defendants,  and, 
for  the  purpose  of  settling  the  controlling 
question  in  controversy,  it  was  admitted  by 
the  plaintiffs  that  Tom  Diz  was  "barred  by 
the  statute  of  limitations  [prescriptions]," 
and  that  he  was  the  only  child  of  R.  G. 
Diz  in  life  when  the  decree  was  rendered; 
the  plaintiffs  did  not  insist  on  any  right 
as  being  heirs  of  Mary  J.  Diz,  since  deceased. 
The  court  sustained  the  demurrer,  and  the 
plaintiffs  excepted. 

D.  J.  Gaffney,  B.  M.  Young,  and  Harwell 
&  Lovejoy,  for  plaintiffs  in  error.  F.  M. 
Longley  and  H.  A.  Hall,  for  defendants  in 
error. 

LUMPKIN,  J.  (after  stating  the  facts). 
The  controlling  question  in  this  case  is  wheth- 
er, under  the  decree,  the  material  portion  of 
wliich  is  set  out  in  the  statement  of  facts, 
the  property  vested  in  the  wife  of  B.  G. 
Diz,  and  the  child  then  in  esse,  or  whether 
children  born  afterward  also  took  an  in- 
terest The  pleadings  are  not  clear  as  to 
what  issues  were  Involved  in  the  former  liti- 
gation. None  of  the  record  in  that  case  is 
set  out  ezcept  the  verdict  and  decree.  It 
does  not  even  appear  with  certainty  who 
were  the  parties.  But  it  may  be  Inferred 
that  the  children  of  James  T.  Diz,  Sr.,  and 
certain  persons  claiming  to  be  creditors,  were 
before  the  court  It  does  not  appear  that 
the  wife  or  child  of  Robert  G.  Diz  were 
parties,  or  had  any  claim  or  interest  to  as- 
sert But  it  is  inferable  that,  in  the  divis- 
ion of  the  estate  of  his  father,  with  his  con- 
sent or  by  his  direction  the  clause  of  the 
decree  quoted  was  inserted.  Dealing  with 
it  in  this  light,  the  part  of  the  decree  quoted 
is  to  be  construed,  not  as  a  judgment  inter 
partes  determining  disputed  claims  of  right, 
but  rather  as  in  the  nature  of  a  voluntary 
conveyance  from  Robert  G.  Diz  of  an  in- 
terest in  his  father's  estate  which  otherwise 
would  have  belonged  to  him.  Bunn  v.  Bras- 
well  (N.  C.)  51  S.  B.  927.  If  the  property 
In  question  had  been  set  apart  to  him, 
and  he  had  then  made  a  voluntary  convey- 
ance of  it  to  his  wife  and  their  children, 
under  the  repeated  rulings  of  this  court  the 
title  would  have  vested  in  his  wife  and  the 
child  then  in  esse,  there  being  but  one,  and 
after-bom  children  would  have  taken  nothing 
under  such  a  conveyance.  Balrd  v.  Brookin, 
86  Ga.  709,  12  S.  E.  981,  12  L.  B.  A.  157; 
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HoUis  ▼.  LawtoD,  107  Ga.  102,  32  S.  E.  840, 
73  Am.  St  Rep.  114;  Plant  v.  Plant,  122 
Ga.  763,  50  S.  E.  961,  and  cit,  Greer  y. 
Pate,  85  Ga.  552,  11  S.  E.  869;  Davis  v. 
fiolUngsworth,  113  Ga.  210,  88  S.  E.  827, 
84  Am.  St  Rep.  233.  The  same  rule  is  recog- 
nized In  Sumpter  y.  Garter,  115  Ga.  893,  42 
S.  E.  324,  60  L.  R  A.  274.  But  under  the 
peculiar  language  of  the  will  then  under 
consideration,  it  was  held  that  the  "children 
of  a  daughter  of  the  testator,  who,  with 
her,  surviyed  the  life  tenant,  were  entitled 
to  share,  in  common  with  their  mother,  in 
the  remainder  Interest  which,  upon  the  death 
of  the  testator,  vested  in  the  mother,  subject, 
however,  to  open  and  let  in  such  children." 

It  is  contended  that  the  superadded  words 
contained  in  this  decree  take  it  out  of  the 
usual  construction.  It  is  first  insisted  that 
the  expression  "now  occupied  by  Robert  G. 
Diz  and  family,"  etc.,  indicates  that  Diz  or 
the  person  drafting  the  decree  had  in  mind 
not  merely  his  wife  and  child,  but  an  aggre- 
gation constituting  a  family.  So  far  as  the 
use  of  the  word  "family"  throws  any  light 
upon  the  construction  to  be  adopted,  we 
think  it  has  an  effect  contrary  to  that  In- 
sisted on.  It  says,  "now  occupied  by  Robert 
G.  Dlx  and  family."  Of  course,  it  could  not 
thai  have  been  occupied  by  any  family  ex- 
cept the  one  in  existence,  which  consisted 
of  his  wife  and  child.  In  fact,  however, 
those  words  were  evidently  used  rather  for 
the  purpose  of  describing  or  identifying  the 
property  referred  to  than  for  the  purpose  of 
determining  the  character  of  the  estate  to 
be  created.  It  is  also  said  that  the  words, 
"shall  stand  and  remain  as  the  sole  and 
separate  property"  of  Mrs.  Dlx  and  their 
children,  indicate  an  idea  of  permanency. 
But  so  does  the  conveyance  of  a  fee-simple  es- 
tate, which  commonly  includes  the  clause, 
"to  have  and  to  hold"  to  the  grantee,  his 
heirs  and  assigns  forever.  It  is  further 
urged  with  much  earnestness  that  the  use  of 
the  plural  word  "children"  shows  that  more 
than  one  child  was  intended,  and  that,  to 
give  this  clause  of  the  decree  full  effect, 
after-bom  children  must  also  be  included. 
But  the  same  argument  could  not  be  urged 
to  upset  the  rule  in  Wild's  Case  and  the 
many  decisions  following  it  If  where 
there  is  a  child  in  life,  the  use  of  the  plural 
word  "children"  has  the  effect  of  changing 
the  well-established  rule  of  construction, 
with  much  more  force  could  it  be  urged  that 
where,  at  the  time  of  making  the  convey- 
ance, there  are  no  children  in  esse,  the  inten- 
tion of  the  grantor  is  to  let  in  after-bom 
children.  But  the  cases  cited  above  show 
that  this  court  has  ruled  to  the  contrary; 
and  this  very  argument  has  been  considered 
In  the  case  of  Hollis  v.  Lawton,  107  Ga.  106, 
82  S.  E.  846,  73  Am.  St  Rep.  114. 

The  contention  is  made  that  the  declara- 
tion in  the  decree,  that  the  property  should 
remain  as  the  sole  and  separate  property 
of  the  wife  of  Robert  G.  Dlx  and  their  chil- 


dren, "free  from  the  control,  d^ts,  and  11a- 
bUities  of  said  Robert  Q.  Dix,"  brings  the 
case  within  the  ruling  in  Toole  y.  Perry,  80 
Ga.  681,  7  S.  B.  11&  But  In  this  view  we 
cannot  concur.  In  that  case  the  testator  di- 
rected that  all  of  the  property  which  was  to 
go  to  his  daughters  and  their  children  under 
his  will  should  be  "free  from  the  control, 
debts,  and  liabilities  of  their  present  or  any 
future  husbands,"  and  for  their  sole  and 
separate  use;  it  being  provided  that  bus- 
bands  of  those  under  coverture  when  the  will 
should  take  effect  should  be  the  trustees,  re- 
spectively, of  the  portions  given  to  tbefr 
wives  and  children.  At  the  time  of  the 
making  of  the  will,  one  of  the  testator's 
daughters  was  married  and  had  two  chil- 
dren. It  was  held  that  children  of  such 
daughter,  bom  after  the  testator's  death, 
took  an  interest  Stress  was  laid  upon  the 
words  "free  from  the  control,  debts,  and  liabili- 
ties of  their  [his  daughters']  present  or  any 
future  husbands."  That  the  ruling  wtis 
based  on  the  language  of  the  peculiar  will 
then  under  construction  is  pointed  out  both  In 
Baird  v.  Brookln,  86  Ga.  716, 12  S.  B.  981,  15 
L.  R.  A.  157,  and  HoIIis  v.  Lawton,  107  Ga. 
107, 32  S.  B.  846,  73  Am.  St  Rep.  114.  Doubt* 
less  the  fact  that  some  of  the  testator's 
daughters  were  not  married  when  the  w^ill 
was  executed,  and  that  provision  was  made  in 
regard  to  their  possible  future  husbands  and 
children,  had  much  weight  in  producing 
the  decision  which  was  reached  in  Toole's 
Case.  No  such  state  of  tacts  existed  in  re- 
gard to  the  woman  and  child  now  being  con- 
sidered. They  were  both  in  life,  the  vesting 
of  the  estate  was  not  postponed,  and  nothing 
was  said  in  regard  to  any  future  husband, 
or  other  children  who  might  be  born,  hut 
merely  that  the  property  should  be  free 
from  the  control,  debts,  and  liabilities  of 
Robert  G.  Dix.  The  case  of  Vinson  v.  Vin- 
son, 33  Ga.  454,  which  is  cited  by  counsel 
for  plaintiff  in  error,  has  been  discussed  both 
in  the  decisions  in  Hollis  v.  Lawton  and 
Plant  V.  Plant,  supra. 

In  the  latter  part  of  the  decree  under  con- 
sideration it  was  declared  that*  a  certain 
place  known  as  the  "Dix*'  place  should  re- 
main the  sole  and  separate  property  of 
Sarah  €.  Grady  and  her  children,  and  then 
the  words  were  added,  "This  includes  all  the 
land  connected  with  and  near  said  place 
not  included  in  the  place  decreed  to  be 
settled  on  the  wife  and  children  of  Robert 
G.  Dix,  as  aforesaid."  It  will  be  seen  that 
these  words  were  descriptive  of  the  land 
which  it  was  declared  should  remain  as  the 
property  of  Sarah  0.  Grady  and  her  children, 
and  stated  what  such  place  included.  It 
was  not  dealing  with  the  estate  or  quantity 
of  interest  in  the  wife  or  children  of  Robert 
G.  Dix;  and  there  is  nothing  in  this  clause 
which  changes  the  construction  already 
placed  upon  the  decree.  As  the  wife  and 
child  in  esse  at  the  date  of  the  decree  took 
the  entire  estate  in  the  land  described  which 
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otherwiae  would  haye  gone  to  Robert  G.  Dlx 
In  the  division  of  his  father's  property,  and 
after-bom  children  took  no  interest  there- 
under, the  court  properly  sustained  the  de- 
murrer. 

In  the  absence  of  any  effort, duly  made  to 
altor  or  amend  the  decree,  an  amendment  to 
the  pleading  in  the  present  case,  alleging 
that  Robert  G.  Dlx  gave  mstructions  for  it 
to  be  drawn  so  as  to  admit  after-bom  chil- 
dren, was  properly  rejected.  So,  likewise, 
was  the  proposed  amendment  alleging  that 
another  part  of  the  decree  provided  that  a 
different  piece  of  land  should  remain  as  the 
separate  estate  of  the  wife  and  children  of 
another  son  of  James  T.  Dix,  and  that  such 
son  bad  no  children.  We  have  treated  the 
provision  of  the  decree,  in  regard  to  the  wife 
and  children  of  Robert  G.  Dlx  as  if  it  were 
a  voluntary  conveyance  from  him  to  them. 
If  there  was  what  was  equivalent  to  a  con- 
veyance from  another  person  to  his  wife  or 
wife  and  children,  the  possible  situation  of 
intention  of  such  other  person  would  not 
throw  light  on  the  part  of  the  decree  now 
under  consideration. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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DANIEL  V.  MADDOX-RUOKBR  BAI^KING 

(So. 

(Supreme  Oourt  of  Georgia.    Feb.  21,  1906.) 

1.  Pbincipai.  and  AaENi>— (}rbation  of  Ba- 

LATION--EVIDBNCE. 

The  following  proi>osition  from  one  encaged 
in  the  cotton  businesB  was  submitted  by  letter 
to  a  cotton  buyer  and  accepted  by  the  latter: 
''We  will  pay  you  25  cts.  a  bale  commission, 
give  you  a  basis  on  which  to  buy  and  on  which 
we  will  take  the  cotton  bought  on  that  day,  sub- 
ject to  change  as  the  market  fluctuates.  Your 
cotton  will  be  received  here,  and  returns  sent 
jovL  for  it  as  soon  as  possible  after  we  receive 
It.  We  are  going  to  give  you  a  good  basis.  If 
you  buy  your  cotton  with  any  judgment,  with 
the  25  cts.  commission  you  ought  to  make  a  lit- 
tle money."  Held,  that  this  arrangement  did 
not  create  the  relation  of  principal  and  agent 
relatively  to  the  business  transacted  in  virtue 
of  the  contract 

2.  Evidence— Expert  Testimony. 

The  terms  "basis"  and  "returns,"  used  in 
the  foregoing  contract,  are  technical  terms  of 
trade,  and  testimony  of  experts  in  the  cotton 
business  was  admissible  to  explain  their  mean- 
ing. 

8.  Appeal  — Review  — Exclusion    of    Evi- 
dence —  Assignments  of  Erbob. 

Where  evidence  is  admitted  without  ob- 
jection, and  a  motion  is  subsequently  made  to 
exclude  it,  the  correctness  of  the  ruling  on 
the  motion  cannot  be  considered  when  no  error 
is  assigned  thereon. 

(Syllabus  by  the  Ck>urt). 

tJrror  from  Superior  Court,  Meriwether 
Ouunty;    R.    W.    Freeman,   Judge. 

Action  by  the  Maddox-Rucker  Banking 
Oompany  against  R.  W.  Daniel.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 


J.  R.  Terrell,  for  plaintiff  In  error.  Smith, 
Hammond  ft  Smithy  for  defendant  In  error. 

EVANS,  J.  R.  W.  Daniel,  of  Bullochvllle, 
6a.  was  a  cotton  buyer  and  entered 
into  a  contract  with  the  Maddox-Rucker 
Banking  Company,  of  Atlanta,  Ga.,  to  sell 
and  ship  to  that  company  such  cotton  as 
he  might  buy  under  the  terms  expressed  in 
a  letter  addressed  to  him  by  the  banking 
company,  the  material  portions  of  which 
were  as  follows:  "We  will  pay  yon  25  cts.  a 
bale  commission,  give  you  a  basis  on  which 
to  buy  and  on  which  we  will  take  the  cotton 
bought  on  that  day,  subject  to  change  as  the 
market  fluctuated.  Your  cotton  to  be  re- 
ceived here,  and  returns  sent  to  you  for  It 
as  soon  as  possible  after  we  receive  it  We 
are  going  to  give  you  a  good  basis.  If  you 
buy  your  cotton  with  any  Judgment,  with 
the  25c.  commission  you  ought  to  make  a 
little  money.  But  Just  now  there  is  so  much 
wet  gin  cotton  coming  In  that  we  do  not  want 
to  handle  it.  and  advise  you  to  let  it  alone 
until  the  cotton  begins  coming  in  of  good 
quality."  During  the  pendency  of  this  bus- 
iness arrangement,  the  banking  company 
advanced  to  Daniel  various  amounts  of  mon- 
ey, and  bought,  In  pursuance  of  the  terms  of 
the  contract,  a  certain  amount  of  cotton,  the 
proceeds  of  which,  together  with  the  25 
cents  per  bale  commission,  were  credited  up- 
on the  amount  advanced,  leaving  a  balance 
due  for  which  the  banking  company  brought 
suit  The  defendant  pleaded  that  he  was 
not  indebted  to  the  plaintiff;  that  he  bought 
cotton  during  the  preceding  season  as  the 
plaintiff's  agent,  and  that  after  crediting 
the  amount  advanced  to  him  with  the  .sums 
expended  in  the  purchase  of  cotton  and  with 
the  agreed  commission  of  25  cents  per  bale, 
the  banking  company  would  be  found  to  be 
indebted  to  him  In  a  certain  amount  stated, 
for  which  he  asked  Judgment  Upon  the 
trial  of  the  case  the  Jury  returned  a  verdict 
in  favor  of  the  plalntifif  for  the  full  amount 
sued  for,  whereupon  the  defendant  made  a 
motion  for  a  new  trial,  complaining  that 
the  verdict  was  contrary  to  the  evidence,  and 
that  the  oourt  omitted  certain  testimony  set 
out  in  the  motion  for  a  new  trial.  The  mo- 
tion was  overruled,  and  the  defendant  ex- 
cepted. 

1.  The  dealings  between  the  plaintiff  and 
the  defendant  were  conducted  entirely  by 
correspondence.  The  contract  between  them 
Is  fully  expressed  in  the  letter,  the  material 
portions  of  which  are  quoted  in  the  foregoing 
statement  of  facts.  None  of  the  subsequent 
letters  could  be  construed  as  changing  the 
contract  betwen  the  parties  as  thus  expressed. 
The  defendant  insists  that  this  contract  creat- 
ed the  relation  of  principal  and  agent,  and 
that  the  defendant  was  not  responsible  for 
any  loss  of  weight  In  the  cotton  occasioned 
by  the  failure  of  the  railroad  company  to 
promptly  transport  the  cotton   to  Atlanta; 
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that  the  weights  of  the  cotton  at  the  place 
of  purchase  were  correctly  ascertained,  and 
that  the  losses  in  weight  caused  by  the  de- 
lay in  shipment  fell  ux)on  his  principal.  We 
are  unable  to  agree  with  his  counsel  in  this 
contention.  The  plaintiff  bank  obligated 
itself  to  furnish,  as  the  market  fluctuated, 
a  basis  upon  which  it  would  take  the  cotton, 
at  Atlanta  weights,  and  guaranty  the  sx)eci- 
fied  price  to  the  defendant;  and  the  plain- 
tiff agreed,  In  addition  thereto,  to  pay  the 
defendant  a  commission  of  25  cents  for  each 
bale  purchased.  There  was  no  obligation 
on  the  part  of  the  banking  company  to  fur- 
nish money  to  the  defendant  with  which  to 
purchase  the  cotton.  The  advances  which 
it  made  to  him  were  entirely  voluntary  and 
for  his  accommodation.  The  business  of  the 
defendant  was  that  of  an  independent  cotton 
buyer  who  had  prudently  undertaken  to  ar- 
range with  a  purchaser.  In  advance,  to  take 
such  cotton  as  he  might  be  able  to  buy  on 
the  basis  of  certain  prices  to  be  furnished 
him  from  time  to  time  by  such  purchaser. 
The  defendant  thus  sought  to  protect  him- 
self against  sudden  market  fluctuations  and 
to  assure  himself  of  a  profit  of  at  least  25 
cents  a  bale  on  all  cotton  which  he  bought 
in  case  there  was  no  loss  in  weights  at  the 
delivery  point  and  the  cotton  was  properly 
classified  on  the  purchasing  basis.  If  he 
was  able  to  buy  at  a  price  less  than  that 
stated  in  the  basis  furnished  him  by  the 
banking  company,  he  would  make  an  ad- 
ditional profit.  The  contract  amounted  to  no 
more  than  an  agreement  to  pay  for  cotton 
shipped  to  the  banking  company  a  specified 
price,  on  delivery  at  Atlanta,  with  an  ad- 
ditional allowance  of  25  cents  per  bale.  This 
agreement  did  not  constitute  the  defendant 
the  agent  of  the  banking  company.  Central 
Georgia  Land  Co.  v.  Exchange  Bank,  101 
Ga.  345,  28  S.  E.  863.  On  the  contrary,  the 
various  letters  of  the  defendant  recognize 
that  the  relation  between  the  parties  was 
that  of  buyer  and  seller,  and  not  one  of 
agency. 

2.  On  the  trial  it  was  agreed  between  the 
parties  that  either  side  might  offer  in  evi- 
dence properly  executed  affidavits  of  wit- 
nesses in  lieu  of  interrogatories,  subject  only 
to  the  objections  of  immateriality  or  irrele- 
vancy. The  plaintiff  tendered  several  affi- 
davits from  persons  who  were  experts  in 
the  cotton  business  and  were  familiar  with 
the  meaning  of  the  terms  "basis"  and  "re- 
turns," as  commonly  used  in  cotton  trans- 
actions. The  witnesses  deposed,  that  the  word 
"basis"  when  used  in  connection  with  the 
purchase  or  sale  of  cotton  always  and  every- 
where means  the  price  per  pound  for  cotton 
of  the  grade  known  as  "middling,"  relative- 
ly to  which  the  prices  of  all  other  grades 
are  fixed;  and  that  the  word  "retiu-ns,"  as 
universally  understood  in  the  cotton  busi- 
ness, referred  to  a  statement  showing  the 


marks  and  number  of  each  bale,  the  time  it 
was  received  by  the  consignee  from  tbe 
carrier.  Its  weight  when  so  received,  tbe 
price  per  pound  on  the  basis  on  which  It  was 
bought,  the  classiflcatlcm  made  of  it  by  tbe 
consignee,  and  its  net  proceeds,  as  deter- 
mined by  multiplying  the  weight  so  arrived 
at  by  the  price  so  arrived  at,  which  were 
to  be  credited  to  the  account  of  tbe  shipper. 
The  objection  to  these  affidavits  was  that 
they  were  irrelevant  because  the  contract 
between  the  parties,  as  expressed  in  the 
letter  written  to  the  defendant  by  the  bank- 
ing company,  was  unambiguous.  The  terms 
"basis"  and  "returns,"  as  imderstood  In  tbe 
cotton  business,  are  technical  terms  of  trade, 
and  without  a  knowledge  of  their  meaning 
as  employed  in  that  letter,  the  court  would 
be  unable  to' correctly  construe  it  The  con- 
tract was  to  this  extent  ambiguous,  and  the 
court  properly  received  the  evidence  objected 
to.  Not  only  was  It  relevant,  but  the  corres- 
pondence between  the  parties  conclusively 
shows  that  each  understood  these  terms  in 
the  contract  to  mean  what  the  witnesses 
testified  they  signified  when  employed  in 
cotton  dealings,  and  the  parties  gave  effect 
to  the  contract  as  thus  mutually  understood 
by  them. 

3.  The  parties  further  agreed  in  writing 
that  all  letters  offered  by  either  might  be 
admitted  In  evidence  without  objection  ex- 
cept as  to  relevancy.  The  plaintiff's  counsel 
tendered  the  entire  correspondence  of  tbe 
defendant  relating  to  his  transaction  with 
the  banking  company,  and  this  evidence  was 
admitted  without  objection.  When  counsel 
for  the  plaintiff,  while  arguing  the  case  to 
the  Jury,  commented  upon  a  certain  letter 
received  from  the  defendant,  his  counsel 
moved  to  rule  it  out  on  the  ground  that  it 
submitted  a  proposition  of  compromise. 
The  court  overruled  the  motion  to  rule  oat 
this  evidence.  In  his  motion  for  a  new- 
trial,  the  defendant  complains  that  "the 
court  erred  in  admitting  as  evidence"  tbe 
letter  from  the  defendant  to  the  plaintUT 
Just  referred  to.  There  Is,  however,  no  as- 
signment of  error  upon  the  refusal  of  the 
court  to  rule  out  the  letter,  after  it  had  been 
admitted  in  evidence  without  objection,  upon 
the  motion  made  by  defendant's  counsel 
pending  the  argument  to  the  Jury.  We  are 
not,  therefore,  called  on  to  decide  whether 
the  trial  Judge  rightly  refused  to  rule  out 
the  letter  because  of  the  stipulation  of  the 
parties  that  all  letters  were  to  be  received 
in  evidence,  subject  only  to  the  objection  of 
immateriality  or  irrelevancy. 

The  evidence  fully  authorized,  if  it  did 
not  demand,  the  verdict  returned  by  the 
Jury,  and  for  no  reasons  assigned  did  the 
court  below  err  in  overruling  the  defendant's 
motion  for  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  LUMPKIN,  J.,  disqualified. 
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SALMON  ▼.  CITY  ELECTRIC  RY.  CO. 
(Supreme  Court   of   Georgia.    Feb.   21,   1906.) 

CaBSIEBS— INJUBY    TO    PaSSENGBBS— PETITION 

—Amendment. 

The  proposed  amendment  was  germane  and 
materia],  and  the  objection  to  it,  as  a  whole, 
should  have  been  overruled;  and  the  petition, 
so  amended,  stating  a  cause  of  action,  was  good 
as  against  a  general  demurrer. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  E.  D.  Salmon  against  the  City 
Electric  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

McHenry  &  Maddoz,  for  plaintiff  in  error. 
Denny  &  Harris,  for  defendant  in  error. 

BECK,  J.  This  was  a  complaint  against  a 
street  car  company  for  personal  injuries. 
The  plaintiff  alleged  in  substance  as  follows: 
He  was  riding  on  the  back  platform  of  one  of 
defendant's  cars,  engaged  in  smoking,  it  be- 
ing a  rule  of  the  defendant  company  that  all 
smokers  should  occupy  that  portion  of  the  car; 
and  while  standing  there  he  projected  his 
head  two  or  three  inches  beyond  the  side  line 
of  the  car  for  the  purpose  of  expectorating, 
when  it  came  in  violent  contact  with  a  pole 
which  the  company  had  placed  very  near  the 
track,  and  he  was  severely  injured.  The 
defendant  filed  a  general  demurrer  to  the 
petition,  but,  before  it  was  passed  on  by  the 
court,  the  plaintiff  offered  an  amendment  in 
which  it  was  alleged  that  the  conductor  knew 
of  his  presence  on  the  platform,  but  did  not 
warn  him  of  the  line  of  poles  that  the  defend- 
ant  company  had  erected  very  close  to  the 
track,  much  closer  than  It  is  customary  for 
railroads  of  this  character  to  erect  them;  and 
that  there  was  no  guard  or  gate  to  keep 
defendant  from  protruding  his  head  beyond 
the  line  of  the  car.  He  also  alleged  that  it 
was  a  rule  of  the  company  that  no  one  should 
spit  on  the  floor  of  the  car  or  platform.  The 
demurrer  was  sustained,  the  amendment  dis- 
allowed, and  the  petition  dismissed,  and  the 
plaintiff  excepted. 

It  was  manifest  error  for  the  court  to  hold 
that  the  plaintiff  in  this  case  was  as  a  matter 
of  law  so  lacking  in  care  and  caution  that 
he  was  precluded  from  recovering  damages 
for  the  injury  sustained.  What  the  jury 
may  find  when  the  case  is  submitted  to  them 
under  proper  instructions  we  do  not  know. 
If  the  plaintiff  supports  the  allegations  of  his 
petition  and  the  amendment  thereto  by  evi- 
dence, the  question  as  to  whether  he  is  enti- 
tled to  recover  against  the  company  is  eminent- 
ly one  of  fact,  to  be  determined  from  all  the 
facts  and  circumstances  of  the  case.  It 
appears  that  the  plaintiff  was  rightfully  on 
the  platform  of  the  car;  he  was  there  by 
permission,  and  at  the  invitation  of  the 
defendant  company.  He  was  smoking  at  the 
time  of  receiving  the  injury  complained  of,  or 


rather  he  was  engaged  in  doing  that  which 
is  a  usual  and  natural  concomitant  of  indul- 
gence in  the  pleasure  of  smoking,  he  was  spit- 
ting. And,  for  the  purpose  of  complying  with 
a  rule  of  the  company  which  forbade  spit- 
ting on  the  fioor  of  the  car,  he  momentarily 
projected  his  head  beyond  the  line  of  the  side 
of  the  car  some  two  or  three  inches,  and  in 
that  instant  his  head  was  violently  brought 
in  contact  with  one  of  a  line  of  poles 
constructed  and  maintained  by  the  defend- 
ant company  for  the  purpose  of  supporting 
its  trolley  wires,  and  severely  Injured.  The 
fact  that  he  was  on  the  platform  when  injur- 
ed in  no  way  lessens  or  affects  the  degree 
of  care  and  diligence  to  be  exercised  by  the 
street  railway  company  to  secure  his  safety. 
"A  railway  company  has  the  right  to  make 
reasonable  rules  and  regulations  prohibiting 
passengers  from  occupying  positions  on  its 
cars  considered  to  be  dangerous,  except  at 
their  own  risk;  but  when,  notwithstanding 
such  rules,  passengers  are  permitted,  and  in 
some  instances  required,  to  occupy  such  posi- 
tions, the  company  is  still  under  the  duty  to 
exercise  extraordinary  care  and  diligence  for 
their  safety."  Augusta  Ry.  &  Blec.  Co,  v. 
Smith,  121  Oa.  29.  48  S.  E.  681.  And  the 
rule  of  law  requiring  railway  companies  to 
exercise  extraordinary  care  and  diligence  in 
protecting  their  passengers  applies  as  well  to 
the  construction  and  maintenance  of  tracks 
as  to  the  operation  of  cars  thereon.  Macon 
Consol.  St  R.  Co.  v.  Barnes,  113  Ga.  212,  38 
S.  B.  756.  (4).  And  this  rule  is  not  complied 
with  if  permanent  obstructions  are  allowed 
to  remain  on  or  so  near  to  the  track  as  to 
imperil  the  safety  of  passengers  on  passing 
cars.  6  Cyc.  620,  citing  numerous  decisions; 
Seymour  V.  Railroad  Co.,  114  Mo.  266,  21  S.W. 
739;  Kird  v.  Railroad  Co.,  105  La.  226,  29 
South.  729.  And  the  ruling  of  this  court  in 
holding  that  it  was  error  to  dismiss  the  plain- 
tifrs  petition  upon  demurrer  is  sustained  by 
numerous  well  considered  decisions  by  the 
courts  of  many  states. 

In  the  case  of  Spencer  v.  Railroad  Co.,  17 
Wis.  487,  84  Am.  Dec.  758,  It  was  held  that 
•*in  an  action  against  a  railroad  company  for 
damages  done  to  the  plaintiff  while  riding 
as  a  passenger  in  one  of  its  cars,  and  alleged 
to  have  resulted  from  the  defendant'?  negli- 
gence, it  was  not  error  for  the  circuit  court 
to  refuse  to  instruct  the  jury"  that  if  the 
plaintiff  was  sitting  with  his  elbow  or  arm 
projecting  out  of  the  window,  and  sustained 
the  injury  complained  of  by  reason  of  that 
fact,  he  could  not  recover."  So,  also,  the 
Supreme  Court  of  South  Carolina  has  held 
that  "in  an  action  against  a  railway  company 
for  personal  injuries,  a  charge  was  properly 
refused  that  if  plaintiff  was  sitting  with  his 
elbow  out  of  the  car  window,  whereby  he  was 
injured,  he  was  guilty  of  contributory  negli- 
gence, since  that  question  is  exclusively  for 
the  jury."  See,  also,  Kird  v.  R.  Co.,  supra; 
Railroad  Co.  v.  Rood,  62  111.  App.  550.  In 
a  very  similar  case  to  the  one  at  bar  it  was 
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held  by  the  Supreme  Court  of  New  York  that 
"whether  a  passenger  on  an  open  electric 
street  car,  who,  leaving  his  seat,  went  to  the 
platform  where  the  conductor  was  standing, 
and,  for  the  purpose  of  observing  a  fire, 
projected  his  head  beyond  the  side  of  the  car, 
so  that  he  was  struck  by  a  tree,  was  guilty 
of  contributory  negligence,  is  a  question  for 
the  Jury."  Bias  v.  By.  Co.  (Sup.)  86  N.  Y. 
Supp.  378.  Rulings  of  similar  import  might 
be  multiplied  many  times.  We  are  aware 
that  a  contrary  doctrine  Is  laid  down  In  other 
Jurisdictions  and  the  contrary  view  is  very 
strongly  maintained  by  able  Judges  and  text- 
writers.  See  2  Woods  on  Ry.  Law,  1106,  note 
1,  and  the  collection  of  cases  there  made; 
Hutch.  Car.  §  655  et  seq.;  Railway  Co.  v. 
Underwood  (Ala.)  8  South.  116,  42  Am.  St 
Rep.  756.  But  it  seems  to  us  that  the  sound- 
er views  are  embodied  in  the  case  of  "Spencer 
V.  R.  Co.,  supra,  and  the  authorities  hold- 
ing with  It 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(124  Oa.  um 

BROADWAY  NAT.  BANK  ▼.  KBNDRICK. 

(Supreme   Court  of   Georgia.    Feb.   21,   1906.) 

New  Triait— Hearing— Brief  of  Evidence— 

Filing. 

The  hearing  of  a  motion  for  a  new  trial 
having  been  set  for  a  future  day  in  term  time, 
by  an  order  which  required  the  movant  to  file 
a  brief  of  the  evidence  on  or  before  a  specified 
date,  it  was  not  within  the  power  of  the  judge, 
before  the  hearing  and  at  a  time  when  the 
court  was  not  in  session,  to  extend,  bv  an  ex 
parte  order,  the  time  within  which  the  brief 
of  the  evidence  should  be  filed.  But  when  the 
motion  came  on  for  a  hearing,  it  was  within 
the  discretion  of  the  court  to  decline  to  dismiss 
it  on  the  ground  that  the  brief  of  the  evidence 
had  not  been  filed  within  the  time  limited  by  the 
original  order,  if  the  movant  was  not  charge- 
able with  laches  in  failing  to  comply  with 
the  terms  thereof. 

(Syllabus  by  the  Couit.) 

Error  from  Superior  Court  Floyd  County; 
W.  M.  Henry,  Judge. 

Claim  case  between  A.  D.  Kendrlck  against 
the  Broadway  National  Banlc.  Judgment 
for  claimant  and  the  bank  brings  error. 
Reversed. 

Henry  Walker,  for  plaintiff  In  error.  M. 
B.  Eubanks,  for  defendant  in  error. 

EVANS,  J.  This  was  a  claim  case  which 
was  tried  in  the  superior  court  of  Floyd  coun- 
ty on  January  27,  1905,  during  the  regular 
January  term  of  that  court  The  presiding 
judge  directed  a  verdict  in  favor  of  the 
claimant  and  on  February  25th  the  Broad- 
way National  Bank,  the  plaintiff  In  fl.  fa., 
filed  its  motion  for  a  new  trial.  By  an  order 
pas!5CMl  on  tluit  day,  the  movant  was  given 
until  March  10,  1905.  to  file  a  brief  of  the 
evidiTice  in  the  case,  and  until  the  hearing  to 
complete  its  motion;  and  in  the  same  order 
the  claimant  was  called  on  to  show  cause 
during  the  term  why  the  motion  should  not 


be  granted.  By  a  previous  order,  passed  on 
February  Ist  it  was  provided  that  in  so  far 
as  the  transaction  of  business  requiring  the 
presence  of  a  jury  was  concerned,  the  court 
would  take  a  recess  till  such  time  as  might 
thereafter,  by  order  of  the  Judge,  be  desig- 
nated; but  in  the  meantime,  and  till  the  final 
adjournment  of  the  court  for  the  term,  it 
should  remain  open  for  the  transaction  of  all 
business,  and  for  all  purposes  not  requiring 
the  presence  of  a  jury.  On  March  15th,  dur- 
ing this  recess  and  while  the  Judge  was  hold- 
ing the  superior  court  of  Chattooga  county, 
one  of  the  courts  of  his  circuit  he  received 
by  mail  from  movant's  counsel  an  urgent 
request  for  an  extension  of  the  time  allowed 
for  filing  a  brief  of  the  evidence;  and,  in 
response  to  this  request,  the  Judge  signed 
and  at  once  sent  to  movant's  counsel  an  or- 
der extending  the  time  to  March  20th.  On 
that  date,  at  the  earnest  solicitation  of  coun- 
sel for  the  movant,  the  Judge  passed  another 
ex  parte  order,  giving  counsel  till  March  24th 
to  file  a  brief  of  the  evidence,  with  the  terms 
of  which  order  movant's  counsel  compiled  by 
filing  the  brief  on  that  day  in  advance  of  a 
hearing  of  the  motion  for  a  new  trial  on  its 
merits,  that  date  having  been  fixed  for  such 
hearing.  When,  on  March  24th,  the  motton 
for  a  new  trial  came  on  to  be  heard,  counsel 
for  the  respondent  moved  .to  dismiss  the 
same  **for  want  of  a  brief  of  evidttice  filed 
according  to  law."  After  argument  of  coun- 
sel on  the  motion  to  dismiss,  it  was  sustain- 
ed by  the  court  on  the  ground  that  the  order 
of  March  l&th,  extending  the  time  for  filing 
the  brief  of  the  evidence  to  March  20th, 
**waB  improvidently  granted,  and  that  the 
Judge,  at  the  time  and  place  and  under  the 
circumstances,  was  without  authority  to 
grant  said  extension  of  time."  To  this  Judg- 
ment of  dismissal  exception  is  taken. 

The  motion  for  a  new  trial  was,  by  the 
order  passed  February  25th,  set  for  a  hear- 
ing during  the  January  term  of  the  superior 
court  of  Floyd  county,  which  had  not  at  that 
time  been  finally  adjourned,  and  could  be 
called  at  any  time  during  that  term,  up<Mi 
due  notice  to  coimsel,  when  the  court  was  in 
session.  But  it  affirmatively  appears  that 
the  court  was  not  in  session  on  March  15th 
when  the  judge,  while  holding  the  superior 
court  of  Chattooga  county,  passed  an  ex 
parte  order  giving  to  movant's  counsel  addi- 
tional time  within  which  to  file  a  brief  of  the 
evidence.  This  being  so,  the  judge  was  with- 
out jurisdiction  to  then  and  there  pass  any 
order  affecting  the  rights  of  either  of  the 
parties  to  the  motion  for  a  new  trial,  their 
respective  rights  having  been  previously 
fixed  by  the  order  of  February  25th,  passed 
before  a  final  adjournment  of  the  January 
term,  setting  the  hearing  of  the  motion  for 
some  future  day  during  that  term.  If  it  be- 
came impossible  for  movant's  counsel  to 
comply  with  the  terms  of  that  order  with 
respect  to  filing  a  brief  of  the  evidence  on  or 
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before  March  16th,  this  fact  coiiJd  not  be 
properly  brought  to  the  attention  of  the  court 
until  such  time  as  it  might,  while  actually  in 
session,  call  up  the. motion  for  a  hearing  on 
Its  merits  and  give  to  it  such  direction  as 
might  be  necessary  and  proper.  Then,  but 
not  until  then,  would  any  order  affecting  the 
rights  of  the  parties  be  binding  upon  them. 
As  has  been  repeatedly  held,  a  trial  Judge 
may  In  term  time,  "by  order  passed  when 
the  motion  for  new  trial  Is  made,  extend  the 
time"  prescribed  by  Civ.  Code  1895,  {  6484, 
•*for  filing  the  brief  of  evidence  to  any  day 
in  the  future  before  the  motion  is  finally 
heard  and  determined.*'  Cross  v.  Cofiln- 
Fletcher  Co.,  123  Ga.  816,  819,  51  S.  E.  704. 
But  when  the  movant,  "instead  of  pursuing 
the  strict  law  In  such  cases  provided,  obtains 
an  order  allowing  him  until  a  future  time 
♦  *  •  to  prepare  and  file  a  brief  of  the 
evidence  in  the  case  and  to  amend  the  mo- 
tion, he  must  abide  by  the  terms  of  the  order 
thus  obtained,"  and  cannot,  as  matter  of 
right,  demand  additional  time  within  wnich 
to  present  the  required  brief.  Baker  v.  John- 
son, 99  6a.  374,  27  S.  E.  706.  Unless  the 
order  be  passed  by  consent  of  the  respondent, 
the  trial  judge  may,  at  the  hearing  of  the 
motion  for  a  new  trial,  decline  to  dismiss  it 
because  of  the  movant's  failure  to  file  a  brief 
of  the  evidence  within  the  time  limited  by 
the  order.  Williams  v.  Central  Railroad,  77 
6a.  612,  3  S.  B.  88.  So  long  as  the  court  has 
Jurisdiction  over  the  motion.  It  may,  In  its 
discretion,  extend  the  time  for  filing  a  brief 
of  the  evidence.  Maynard  v.  Head,  78  6a. 
190,  1  S.  B.  273;  Thomas  v.  Dockins,  75  6a. 
847;  Napier  v.  Hellker,  115  6a.  170,  41  S.  R. 
680.  Accordingly,  when  the  motion  filed  in 
this  case  came  on  to  be  heard  on  March  24th, 
It  was  within  the  power  of  the  judge, 
notwithstanding  the  rights  of  the  movant 
had  not  been  preserved  by  the  ex  parte  or- 
ders of  March  15th  and  March  20th  to  ap- 
prove the  brief  of  the  evidence  and  hear  the 
motion  on  Its  merits.  Of  course,  tt  would 
have  been  proper  for  the  judge  to  call  upon 
movant's  counsel  to  show  cause  why  the 
brief  of"  evidence  had  not  been  filed  In 
accordance  with  the  terms  of  the  original 
order  of  February  25th,  and  what  reasons 
counsel  had  for  Invoking  the  Ineffectual  or- 
der of  March  16th,  purporting  to  grant  fur- 
ther Indulgence.  However,  as  it  is  apparent 
that  the  judge  did  not  undertake  to  exercise 
any  discretion  In  the  matter,  but  sustained 
the  motion  to  dismiss  upon  the  idea  that  the 
order  passed  on  the  date  last  named  was  a 
nullity  and  the  court  was  wihout  jurisdiction 
to  deal  with  the  motion  for  a  new  trial  on 
its  merits  because  the  brief  of  evidence  had 
not  been  filed  on  or  before  March  16th.  the 
judgment  of  dismissal  should  be  reversed 
(Napier  v.  Hellker,  supra),  to  the  end  that 
the  movant  may  have  an  opportunity  of 
showing  to  the  satisfaction  of  the  court  that 
the  failure  to  comply  with  the  terms  of  its 
original  order  was  not  due  to  the  laches  of 
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counsel,  If  such  be  the  truth  of  the  matter. 
Judgment  reversed.    All  the  Justices  con- 
cur. 


(124  Ga.  lOBO) 

SOUTHERN  BBIiL  TBIiBPHONB  &  TBLB- 

6RAPH  (X>.  V.  HOWELL. 
(Supreme   Court   of   6eorgia.    Feb.   21,    1906.) 

L  Elegtbicitt— Personal  Injubies— Plead- 
ing—Declaration— ^umiciewcy. 

Where  a  declaration  alleged  that  a  tele 
phone  company,  in  stretching  wires  alone  a 
public  street  of  a  city,  permitted  one  of  them 
to  sag  while  heavily  charged  with  electricity, 
or  to  become  so  charged  with  electricity  while 
thus  sagging,  at  a  place  where  it  was  likely 
to  injure  pedestrians,  and  gave  no  warning 
of  the  danger  arising  from  such  charge,  in 
consequence  of  which  a  person  walking  along 
the  street  came  in  contact  with  the  wu'e  ana 
was  seriously  injured  by  the  electric  charge, 
this  sufficiently  stated  a  case  of  negligence  on 
the  part  of  the  defendant  to  withstand  a  gen- 
eral demurrer. 

2.  Municipal  Cobpobations— Use  or  Stbebts 
— Neolioence. 

It  is  not  negligence  as  a  matter  of  law  for 
a  nedestrian  to  cross  a  public  street  at  a  point 
where  there  is  no  cross-walk.  The  use  of  pub- 
lic streets  between  crossings  is  not  limited  solely 
to  animals  and  vehicles.  Such  use  by  footmen 
does  not  necessarily  constitute  negligence,  if 
due  caution  is  exercised. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Highways,  IS  457,  460;  vol.  36,  Cent 
Dig.  Municipal  Corporations,  §  1515;  vol.  44, 
Gent  Dig.  Street  Railways,  t  206.] 

3.  Electbicitt— Pebsonal  Injuries— Deola- 

BATIONS— CONTBIBUTOBT  NeOLIOENCB. 

Where  a  declaration  alleged  that  a  pe- 
destrian was  going  along  a  street  and  started 
to  cross  it,  when  he  was  struck  in  the  face 
by  a  wire  which  a  telephone  company  had 
negligentlv  allowed  to  sag  while  highly  charged 
with  an  electric  current,  or  to  become  so  charged 
while  sagging,  without  giving  warning  of  the 
danger,  and  that  while  seeking  to  guard  his  face 
from  the  wire,  the  plaintin^s  hands  came  in 
contact  with  it  and  was  Injured  by  reason  of 
the  electric  current  and  that  he  was  without 
fault  or  negligence  in  and  about  the  trans- 
action, and  was  in  the  exercise  of  due  caution 
and  diligence,  a  general  demurrer,  on  the  ground 
that  the  plaintiff  was  not  In  the  exercise  of 
oi^dinary  care  and  prudence  for  his  own  pro- 
tection, and  that  by  the  exercise  of  such  care 
he  could  have  avoided  the  injury,  was  properly . 
overruled. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  Mot  Howell,  by  his  next  friend, 
against  the  Southern  Bell  Telephone  &  Tele- 
graph Company.  Judgment  for  plaintiff,  anu 
defendant  brings  error.    Affirmed. 

Mot  Howell,  by  his  next  friend,  brought 
an  action  for  damages  against  the  Southern 
Bell  Telephone  &  Telegraph  Company,  al- 
leging, in  substance,  as  follows:  The  agents 
and  employ^  of  the  defendant  were  engaged 
in  stretching  wires  on  the  arms  at  the  top 
of  certain  poles  situated  on  a  public  street 
of  the  city  of  Rome.  There  was  a  windlass 
under  the  charge  of  one  of  the  defendant's 
servants,  from  which  a  wire  was  run  to  the 
cross-arm  of  a  pola.   The  wire  sagg^td  from 
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the  pole  to  the  windlass.  The  plaintiff  was 
going  along  the  street  and  started  to  cross 
It  The  wire  struck  him  in  the  face.  He 
threw  up  his  hand  to  get  It  out  of  the  way, 
and  caught  hold  of  it  with  his  right  hand. 
He  was  unable  to  turn  loose,  and  was  serious- 
ly burned  and  injured.  He  was  without  fault 
or  negligence  in  or  about  the  transaction, 
and  was  In  the  exercise  of  due  care  and 
diligence.  The  defendant  was  negligent  in 
allowing  and  permitting  its  wire  to  sag,  when 
heavily  charged  with  electricity  as  it  was, 
and  in  permitting  it  to  be  or  become  charged 
with  electricity  while  it  was  thus  sagging 
on  a  public  street,  where  it  was  likely  to 
injure  pedestrians,  and  in  not  notifying  plain- 
tiff that  to  touch  the  wire  was  dangerous, 
and  that  it  was  charged  with  electricity. 
The  defendant  demurred  to  the  petition,  on 
three  grounds:  (1)  That  it  set  forth  no 
good  cause  of  action;  (2)  that  it  showed 
that  the  plaintiff  was  not  in  the  exercise  of 
ordinary  care  and  prudence  for  his  own 
protection;  and  (3)  that  in  the  exercise  of 
ordinary  care  and  prudence  the  plaintiff  could 
have  avoided  the  injury.  The  demurrer  was 
overruled,  and  the  defendant  excepted. 

Hunt,  Chlpley,  McKenny  &  Maddox,  for 
plaintiff  in  error.  Seaborn  &  Barry  and 
Wright,  Lipscomb  &  Willingham,  for  defend- 
ant in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
1.  There  was  no  special  demurrer  for  want 
of  sufficient  fullness  in  any  particular  alle- 
gation; but  the  demurrer  filed  was  general 
in  its  nature.  As  against  such  a  demurrer 
the  petition  stated  a  good  cause  of  action. 
An  allegation  that  a  telephone  company, 
while  engaged  in  stretching  wires  along  a 
public  street  of  a  city,  permitted  one  of  them 
to  sag  while  charged  with  electricity,  or  to 
become  heavily  charged  with  electricity  while 
thus  sagging,  at  a  place  where  it  was  likely 
to  injure  pedestrians,  and  gave  no  warning 
of  the  danger  arising  from  such  charge,  suffi- 
ciently stated  a  case  of  negligence  to  with- 
stand the  demurrer.  See  Jones  v.  Finch,  128 
Ala,  217,  29  South.  182;  Haynes  v.  Raleigh 
Gas  Ck>.,  114  N.  C.  203,  19  S.  E.  344,  26  L. 
R.  A.  810,  41  Am.  St  Rep.  786;  Ahem  v. 
Oregon  Tel.  Co.,  24  Or.  276,  33  Pac.  403,  35 
Pac.  549,  22  L.  R.  A.  635 ;  Devlne  v.  Brooklyn 
Heights  Co.,  1  App.  Div.  237,  37  N.  Y.  Supp. 
170;  Texarkana  Gas  &  Eaec.  Co.  v.  Orr, 
59  Ark.  216,  27  S.  W.  66.  43  Am.  St  Rep. 
30;  Bums  v.  Delaware  &  Atlantic  Tel.  Co., 
70  N.  J.  Law,  745,  59  Atl.  220,  592,  67  L. 
R.  A  956.  The  decision  in  Read  v.  City  & 
Suburban  Ry.  Co.,  110  Ga.  165,  35  S.  B.  170, 
is  in  harmony  with  that  here  made.  There 
the  plaintiffs,  while  driving  along  a  street, 
were  injured  by  a  wire  which  sagged  from 
the  Doles  of  a  street  railway  company.  The 
presiding  Judge  granted  a  nonsuit  on  the 
gro^md  that  they  could  have  avoided  the  re- 


sult of  the  negligence  of  the  defendant,  by  the 
exercise  of  ordinary  care ;  but  this  Jud^ent 
was  reversed.  On  a  second  trial  there  was 
evidence  to  show  that  as  the  vehicle  was 
approaching  the  sagging  wire,  the  employes 
of  the  company  gave  to  the  occupants  re- 
peated warnings  of  the  danger  ahead,  which 
were  either  unheard  or  ignored,  and  that 
these  warnings  were  such  as  necessarily  to 
have  attracted  the  attention  of  an  ordinarily 
prudent  man.  The  Jury  found  for  the  de- 
fendant and  the  Judgment  was  affirmed. 
Read  v.  City  &  Suburban  Hy.  Co.,  115  Ga. 
366,  41  S.  E.  629. 

2,  3.  It  is  not  negligence,  as  a  matter  of 
law,  for  a  pedestrian  to  cross  a  public  street 
at  a  point  where  there  is  no  cross-walk.  In 
doing  so  he  may  "assume  a  greater  risk 
from  passing  vehicles  and  animals  using  the 
main  thoroughfare  than  he  does  when  pass- 
ing over  a  cross-walk  (Brunswick  Ry.  Co.  v. 
Gibson,  97  Ga.  489,  25  S.  B.  484),  but  he 
does  not  in  doing  so  assume  any  greater 
risk  from  obstructions  other  than  those  neces- 
sary for  the  use  of  some  public  utility,  such 
as  water  plugs,  telegraph  and  telephone  poles, 
and  the  like.  Even  a  telegraph  or  telephone 
wire,  placed  so  low  on  a  sidewalk  or  street 
that  a  person  using  the  street  might  come 
in  contact  with  it  would  be  an  obstruction." 
City  Council  of  Augusta  v.  Tharpe,  113  Ga. 
158,  38  S.  E.  389.  In  City  of  Denver  v.  Sher- 
ret,  88  Fed.  235,  236,  31  C.  C.  A.  499,  It  was 
said :  '*The  use  of  the  public  streets  between 
crossings  is  not  limited  solely  to  animals  and 
vehicles,  but  may  be  used  by  footmen,  due 
caution  being  exercised.  Elliott,  Roads  &  S. 
622;  Moebus  v.  Herrmann,  108  N.  Y.  349, 
15  N.  E.  415,  2  Am.  St  Rep.  440." 

This  case  differs  from  those  cited  on  be- 
half of  the  plaintiff  in  error.  Thus,  in  City 
of  Columbus  V.  Griggs,  113  Ga.  597,  38  S.  E. 
953,  84  Am.  St  Rep.  257,  a  street  was  ren- 
dered unsafe  by  reason  of  certain  work  which 
had  been  done  on  it.  Two  persons,  with  full 
knowledge  of  the  situation,  which  was  pal- 
pably and  obviously  dangerous,  undertook  at 
night  to  drive  over  the  place  where  the  street 
had  been  worked.  They  not  only  knew  of 
the  situation  and  danger,  but  discussed  it 
a  few  moments  before  the  catastrophe  hap- 
pened. In  Barfield  v.  So.  R.  Co.,  118  Ga. 
256,  45  S.  E.  282,  plaintiff's  own  evidence 
showed  that  he  undertook  to  drive  under 
a  low  trestle  with  which  he  was  perfectly 
familiar,  and  to  avoid  Injury  by  crouching 
in  his  wagon.  His  mules  became  frightened 
and  made  a  lunge,  which  threw  him  upward, 
and  he  was  hurt  None  of  the  other  deci- 
sions relied  on  by  the  plaintiff  in  error  were 
in  cases  similar  to  that  at  bar.  The  plain- 
tiff alleged  that  he  was  without  fault  or 
negligence  in  the  transaction,  and  was  in  the 
exercise  of  due  care  and  diligence;  and  upon 
general  demurrer  we  cannot  declare  that  this 
was  untme.  There  are  no  facts  set  out  in 
the  declaration  which  disprove  the  statement 
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Dempsey  ▼.  Borne,  94  Ga.  420,  20  S.  E.  335 ; 
Central  R.  CJo.  v.  Weathers,  120  Ga.  475, 
477,  47  S.  E.  956;  Seaboard  Air-Line  Rail- 
road V.  Pierce,  120  Ga.  230,  47  S.  E.  581; 
Hndglns  v.  Coca-CJola  Bottling  Co.,  122  Ga. 
699,  50  S.  E.  974. 

Judgment     affirmed.      All     the     Justices 
concur. 


(U6  a&.  17} 

FLEMING    ▼.    STATE. 
(Supreme  Court  of  Georgia.    March  22,  1906.) 

1.  Gaming — Evideitce. 

The  court  erred  in  admitting  irrelevant 
testimony,  calculated  to  prejudice  the  accused 
in  the  minds  of  the  jury. 

2.  Sake. 

The  verdict  was  without  evidence  to  sup- 
port it,  and  the  court  erred  in  refusing  to 
grant  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  City  Court-  of  Lexington;  P. 
W.  Davis,  Judge. 

Jim  Fleming  was  convicted  of  gaming,  and 
brings  error.    Reversed. 

Paul  Brown,  for  plaintiff  in  error.  Hamil- 
ton McWhorter,  Jr.,  for  the  State. 

FISH,  C.  J.  Jim  Fleming  was  convicted  of 
the  offense  of  gaming,  and  excepted  to  the 
overruling  of  his  motion  for  a  new  trial. 

1.  The  court  permitted  a  witness  for  the 
state,  over  the  objection  of  the  accused,  to 
testify:  "This  gambling  took  place  the  same 
night  Echols  was  killed  at  Mann  Cox's." 
The  objection  was  that  such  testimony  was 
irrelevant  and  tended  to  prejudice  the  ac- 
cused in  the  minds  of  the  jury.  It  appeared 
that  the  card  playing  occurred  on  the  same 
night  and  at  the  same  place  as  the  homicide 
referred  to.  It  does  not  appear  that  the 
statement  of  the  witness  in  reference  to  the 
killing  of  Echols  was  admitted  for  the  pur- 
pose of  showing  when  the  alleged  gambling 
occurred.  There  was  no  effort  to  fix  the 
date  of  the  one  transaction  by  its  coinci- 
dence with  the  proved  date  of  the  other  oc- 
currence. In  exceptional  cases  this  might, 
perhaps,  be  allowable,  where  the  witness 
testifying  in  reference  to  an  alleged  crime  is 
unable  to  say  whether  it  occurred  prior  to 
the  finding  of  the  indictment,  or  the  date  of 
the  accusation,  or  whether  it  occurred  within 
the  period  covered  by  the  statute  of  limita- 
tions, but  knows  that  it  occurred  on  the 
same  day  that  some  other  occurrence  of  the 
character  here  indicated  happened,  the  date 
of  which  could  be  established  by  other  wit- 
nesses. Clearly,  without  some  reason  of  this 
character  existing,  the  statement  with  refer- 
ence to  the  killing  of  Echols  was  irrelevant 
and  inadmissible.  The  fact  that  there  was 
a  homicide,  as  well  as  the  card  playing,  al- 
leged to  be  gambling,  on  the  same  night  and 
at  the  same  place,  might  have  prejudiced 
the  case  of  the  accused  In  the  minds  of  the 
jui7. 


2.  There  wag  no  evidence  to  warrant  the 
jury  in  finding  the  accused  guilty.  The  rec- 
ord indicates  that  the  accused  was  tried 
upon  an  "accusation  of  gambling,"  but  no 
copy  of  the  accusation  appears  in  the  record. 
The  bill  of  exceptions  recites  that  the  plain- 
tiff in  error  was  convicted  of  the  offense  of 
"gaming."  The  only  witness  for  the  state 
who  claimed  to  have  been  present  when  the 
offense  was  alleged  to  have  been  committed 
testified:  "I  saw  Jim  Fleming,  Oscar  Dirt, 
Monroe  Ck)x,  and  John  Cox  playing  cards. 
They  were  playing  at  John  Cox's  house,  under 
a  shelter  near  John's  house.  *  •  •  I  got 
there  about  750  o'clock  p.  m.,  and  they  were 
playing  then.  •  *  *  I  saw  the  boys  play- 
ing cards.  *  *  *  I  told  Mr.  W.  H.  Stew- 
art that  the  boys  were  not  playing  cards.  I 
admit  that  I  told  him  a  lie.  I  told  Mr.  Stew- 
art that  Jim  Fleming  was  not  gambling. 
•  *  •  This  gambling  took  place  at  the 
time  John  Cox  killed  Echols."  It  is  clear 
that  the  evidence  was  not  sufficient  to  author- 
ize a  finding  that  the  accused  was  playing 
and  betting  at  cards  for  money  or  other 
thing  of  value.  "Gambling"  means  the  play- 
ing of  a  game  of  chance  or  skill  for  stakes, 
or  the  betting  on  the  result  of  the  game,  ot 
gaming  or  playing  for  money.  Anderson's 
Law  Diet  •'Gamble."  While  the  witness 
testified  that  the  accused  was  playing  cards, 
there  was  no  evidence  that  he  was  betting  for 
money  or  other  thing  of  value.  The  state- 
ment by  the  witness  that  the  accused  was 
"gambling"  was  the  mere  opinion  or  conclu- 
sion of  the  witness,  and  clearly  would  not 
authorize  a  conviction.  The  court  should 
have  granted  a  new  trial. 

Judgment  reversed.  All  the  Justices 
concur. 
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EDWARDS  ▼.   STATE. 


(Supreme  Court  of  Georgia.    March  22,  1906.) 

Criminal  Law — Conviotion  in  City  Court — 
Cebtiorabi — Wbit  of  Ebbob — Second  Tbial 
— ^jubisdiction. 

The  plaintiff  in  error  was  convicted  of  a 
misdemeanor  in  a  city  court,  and  carried  the 
case  by  certiorari  to  the  superior  court,  where 
the  certiorari  was  overruled.  He  thereupon 
sued  out  a  writ  of  error  to  the  Supreme  Court, 
where  the  judgment  of  the  superior  court  was 
reversed.  51  S.  E.  505.  A  remittitur  was 
transmitted  to  the  superior  court;  but,  l)efore 
any  order  or  judgment  was  rendered  in  that 
court  remanding  the  case  to  the  city  court,  the  ac- 
cused was  again  tried  in  the  city  court,  on  the 
same  accusation  upon  which  he  had  been  previ- 
ously convicted.  As,  at  the  time  of  this  last 
trial,  the  right  to  grant  new  trials  had  been 
conferred  by  statute  upon  the  city  court,  and 
the  writ  of  error  from  that  court  to  the  Su- 
preme Court  provided  for,  he  moved  for  a  new 
trial,  and,  upon  its  being  refused,  sued  out  a 
writ  of  error  to  this  court  to  review  this  rul- 
ing. Held  that,  as  the  case  was  taken  out  of 
the  city  court  by  the  writ  of  certiorari,  and  had 
never  been  remanded  thereto,  that  court  had  no 
jurisdiction  over  it,  and  the  proceeding  pur- 
porting to  be  a  trial  of  the  case  therein  was 
a  mere  nullity.    As  the  city  court  erred  in  bm- 


580 


68  80UTHBASTBBN  RBPOBTBB. 


(Ga. 


imnlnf  Jnrisdictfon  of  the  ease,  the  judgment 
is  reversed,  with  direction  that  such  proceed- 
ing be  declared  void  and  of  no  effect  by  the 
judge  of  the  city  court  on  the  record  of  such 
court 
(Syllabus  by  the  Oourt) 

Brror  from  City  Court  of  Sylvest^; 
Ji'rank  Park,  Judge. 

Johnson  Edwards  was  convicted  of  a  mi»- 
demeanor,  and  brings  error.    Reversed. 

Payton  &  Hay,  for  plaintiff  in  error.  !• 
H.  Tipton,  for  the  State. 

FISH,  C.  J.  Judgment  reversed,  with  di- 
rection.   All  the  Justices  concur. 


(126  Qa.  89) 

REAGAN  ▼.  POWBLIi. 

(Supreme  Ck>urt  of  Georgia.    March  23,  190G.) 

IKSAJVS  Pebsoivs  —  Inquisitions  —  Afpkal 
YBOM  Decision— CoNFiNBMSNT  Pending  Af- 

FEAL^HaBEAS  Ck)BPUS. 

Pending  an  appeal  from  the  judgment  of 
the  ordinary,  entered  ui>on  the  return  of  a  com- 
mittee appomted  under  the  provisions  of  Civ. 
Code  1896.  fi  2573,  to  inquhre  whether  a  per* 
son  allegea  to  be  of  unsound  mind  is  a  fit  sub- 
ject for  commitment  to  the  State  Sanitarium, 
such  person  cannot  legally  be  confined  to  that 
institution  unless  a  guardian  for  him  has  been 
duly  appointed  or  his  mental  condition  becomes 
such  as  to  justify  recourse  to  the  summary  pro- 
ceeding authorized  by  section  2581  whenever  a 
person  without  a  guardian  is  violently  insane 
or,  for  other  good  and  sufficient  reason, 
should  not  longer  be  left  at  large.  An  appeal 
by  the  person  adjudged  by  the  committee  to  be 
Insane  suspends  the  judgment  of  the  ordinary 
ordering  him  to  be  committed  to  the  State  Sani- 
tarium, and  the  superintendent  thereof  can- 
not successfully  rely  upon  the  judgment  as  au- 
thorizing the  confinement  of  the  appellant  in 
that  institution  whilst  the  appeal  remains  un- 
disposed of  in  the  superior  court.  Nor  has  the 
Judge  of  that  court  on  the  hearing  of  a  habeas 
corpus  proceeding,  brought  in  behalf  of  the  ai>- 
pellant,  any  discretionary  power  to  place  him  in 
the  custody  of  that  officiaii  or  of  any  one  else. 

(Syllabus  by  the  Ck>nrt) 

Error  from  Superior  Gourt,  Baldwin  Goun- 
ty;  H.  G.  Lewis,  Judge. 

Petition  by  Frank  Reagan  for  habeas  cor- 
pus against  T.  O.  Powell.  From  judgment 
denying  writ,  petitioner  brings  error.  Re- 
versed. 

Under  regular  proceedings  instituted  before 
and  conducted  by  the  ordinary  of  Henry  coun- 
ty for  the  purpose  of  inquiring  into  the  sanity 
of  I.  R.  Pair,  he  was  adjudged  to  be  a  fit  per- 
son to  be  committed  to  the  State  Sanitarium. 
An  appeal  to  a  jury  in  the  superior  court  was 
entered  in  his  name  on  July  14,  1005.  Pend- 
ing the  appeal.  Pair  was  sent  to  and  con- 
toed  in  the  State  Sanitarium,  of  which  in- 
stitution Dr.  T.  O.  Powell  Is  the  superin- 
tendent. While  Pair  was  being  thus  restrain- 
ed of  his  liberty,  a  petition  for  habeas  cor- 
pus, in  the  name  of  Frank  Reagan,  '^attorney 
fat  I.  R.  Pair,"  was  presented  to  the  judge  of 
the  superior  court,  who  passed  an  order  di- 
recting that  the  writ  prayed  for  should  is- 


sue against  Dr.  Powell,  in  his  capadiy  as 
superintendent  of  the  State  Sanitarium.  In 
this  petition,  which  recited  the  facts  under 
which  Pair  had  been  restrained  of  his  liberty, 
the  applicant  alleged  that  the  detention  of 
Pair  pending  his  appeal  was  illegal,  inasmuch 
as  the  entering  of  the  appeal  suspended  the 
▼erdlct  and  judgment  rendered  in  the  pro- 
ceeding before  the  ordinary.  The  respondent 
filed  no  answer  to  the  writ,  but  produced  Pair 
and  brought  him  hetore  the  superior  court  on 
the  day  set  for  the  hearing.  The  facts  stated 
In  the  petition  for  ha|[)eas  corpus  not  being 
controverted,  the  applicant  introduced  no  evi- 
dence other  than  a  certified  copy  of  the  pro- 
ceedings had  bef6re  the  ordinary,  and  the 
appeal  which  had  been  entered.  No  question 
concerning  the  right  of  tlie  applicant,  as  at- 
torney for  I.  R.  Pair,  to  apply  ft>r  the  writ 
appears  to  have  been  raised.  The  presiding 
judge  passed  upon  the  merits  of  the  case  a? 
presented  by  the  petition  and  evidence  sub- 
mitted, deciding  against  the  contention  of  the 
applicant  that  the  entering  of  the  appeal 
suspended  the  judgment  of  the  ordinary,  and 
for  that  reason  Pair  should  be  discharged 
pending  the  appeal.  To  this  decision,  as  well 
as  to  the  order  of  the  court  remanding  Pair 
to  the  custody  of  the  respondent,  exception  Is 
taken. 

Frank  Reagan,  for  plaintiff  in  error.  E. 
M.  Smith,  for  defendant  in  error. 

BVANS,  J.  (after  stating  the  facts).  The 
Georgia  State  Sanitarium  is  a  public  institu- 
tion sustained  by  the  state  for  the  case  of 
such  of  its  citizens  as  may  have  become  bereft 
of  reason,  either  temporarily  or  permanently. 
In  the  establishment  and  maintenance  of  this 
benign  charitable  institution,  not  only  was  the 
protection  of  the  body  politic  from  the  violent- 
ly insane  considered,  but  a  means  was  pro- 
vided for  the  treatment  by  skilled  physicians 
of  persons  whose  unfortunate  mental  condi- 
tion might  be  improved  or  cured  under  the 
facilities  there  afforded.  Two  methods  of 
commitment  to  the  asylum  are  provided  f6r 
by  the  statute.  One  is  under  section  2682  of 
the  Civil  Ck)de  of  1895 ;  the  other  under  sec- 
tion 2573.  When  an  insane  person  has  no 
guardian,  or  where  the  guardian  of  an  insane 
person  fails  or  refuses,  on  notice,  to  confine 
his  ward,  any  person  may  make  oath  that  the 
insane  person,  for  the  public  safety,  or  other 
good  and  sufflcimit  reason,  should  not  longer 
be  left  at  large,  and  the  ordinary  is  there- 
upon authorized  to  issue  a  warrant  as  in 
criminal  cases  for  the  arrest  of  such  insane 
person  and  to  have  him  brought  before  liim 
(the  ordinary)  on  a  specified  day.  Upon  an 
investigation  of  the  facts,  the  ordinary  may 
commit  the  insane  person  to  the  asylum,  and. 
If  necessary,  cause  him  to  be  temporarily  c(Mn- 
mitted  to  jail  until  he  can  be  removed  to  the 
asylum.  This  summary  proceeding,  which  1^ 
authorized  by  Civ.  Ck>de  1895,  §  2582,  may  be 
instituted  before  and  conducted  by  the  Judge 
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of  the  superior  court,  whenever  the  ordinary 
la  absent  from  the  oonntyf  or  when  he  Is  un- 
able to  act,  for  any  cause.  Thys,  so  far  as 
regards  persons  who  may  be  violently  or 
helplessly  Insane,  a  speedy  mode  of  procedure 
Is  pointed  out  for  placing  them  beyond  the 
power  of  doing  injury,  either  to  the  public  or 
to  themselves. 

An  altogether  different  procedure  is  point- 
ed out  by  section  2573,  to  be  observed  when^ 
ever  a  person  believed  to  be  mentally  un- 
tmlanced,  though  neither  violent  nor  unable  to 
look  after  his  own  immediate  safety,  is  with- 
out a  guardian.  A  formal  petition,  under 
oath  and  alleging  either  that  he  is  "liable  to 
have  a  guardian  appointed*'  or  that  he  is 
''subject  to  be  committed'*  to  the  State  Sani- 
tarium, must  be  duly  presented  to  the  or- 
dinary, wlio,  *^ipon  proof  that  10  days'  notice 
of  such  application  has  been  given  to  the 
three  nearest  adult  relatives  of  such  person, 
or  that  there  is  no  such  relative  within  this 
state,"  is  authorized  to  issue  a  commission 
directed  to  a  specified  number  of  disinterest- 
ed and  discreet  persons,  including  a  physician, 
who,  after  being  duly  sWom,  shall  "examine 
by  inspection"  the  person  whose  sanity  Is 
questioned  and  hear  testimony,  if  necessary, 
as  to  his  mental  condition,  and  who  shall 
''make  return  of  such  examination  and  in- 
quiry" to  the  ordinary,  therein  specifying 
whether  or  not  it  is  proper  to  commit  him 
to  the  asylum  or  appoint  for  him  a  guardian. 
Upon  this  return,  the  ordinary  may  enter  up 
an  appropriate  Judgment,  but  it  is  by  no 
means  conclnslve,  either  upon  the  party  ap- 
plying for  the  commission  or  upon  the  person 
alleged  to  be  insane.  Either  may  appeal  to 
a  Jury  in  the  superior  court,  the  latter  being 
allowed  to  do  so  in  his  own  nan^e,  if  capable, 
or  through  any  friend  or  relative.  Civ.  Code 
1895,  t  2575.  If  a  guardian  be  appointed  by 
the  ordinary,  he  "shall  act  as  such  pending 
the  litigation.'*  Id.  ,  In  that  event,  not  only 
will  the  guardian  be  authorized  to  take  charge 
of  the  property  of  his  ward  until  the  issue  is 
settled  in  the  superior  court,  but  the  guardian 
is  expressly  authorized  to  confine  his  ward 
or  place  him  in  the  asylum,  if  such  a  course 
is  necessary  either  for  his  own  protection  or 
for  the  safety  of  others.  Id.  S  2581.  In  case 
a  guardian  is  not  appointed  by  the  ordinary, 
there  is  no  provision  of  law  for  interfering 
with  the  liberty  of  the  person  believed  to  be 
Insane,  pending  the  appeal,  notwithstanding 
the  committee  before  which  he  was  examined 
may  liave  found  that  he  was  a  fit  person  to 
be  committed  to  the  State  Sanitarium.  He 
Is  not  under  arrest  pending  his  examination 
before  the  committee  or  pending  the  appeal, 
since  authority  to  issue  a  warrant  for  his 
arrest  is  not  conferred  upon  the  ordinary. 
True,  the  statute  declares  that  it  is  the  duty 
of  the  committee  '^  examine  by  inspection 
the  person  for  whom"  guardianship  or  com- 
mitment to  the  asylum  is  sought,  and  it  is 
therefore  necessary  that  he  should  be  brought 
before  the  committee  for  examination.    The 


method  of  securing  his  presence  is  not  specif- 
ically pointed  out;  but  the  ordinary,  as  the 
presiding  o£9cer  of  the  court  of  inquisition, 
must  necessarily  have  the  implied  power  to 
summon  him  to  appear,  and,  if  he  disobeys 
the  mandate  of  the  court,  to  resort  to  the 
usual  means  of  enforcing  compliance  with 
its  process.  To  compel  the  attendance  of 
parties  and  witnesses  upon  the  hearing  is 
a  power  inherent  in  the  court,  and  not  one 
dependent  upon  authority  expressly  conferred 
by  the  words  of  the  statute.  At  the  same 
time,  as  the 'Inquisition  is  a  civil  rather  than 
a  criminal  proceeding,  and  the  power  to  Issue 
a  warrant  for  the  arrest  of  the  person  al- 
leged to  be  insane  seems  to  have  been  ad- 
visedly withheld  from  the  ordinary,  the  for- 
mer is  not  to  be  arbitrarily  treated  as  an 
offender  against  the  public,  and  as  such,  sub- 
ject to  arrest  and  confinement,  without  the 
privilege  of  bail  which  is  ordinarily  given  to 
the  common  criminal.  Pending  the  Initial 
investigation,  and .  while  the  proceeding  is 
before  the  superior  court,  the  person  whose 
sanity  is  in  issue  is  to  be  regarded  as  an  in- 
terested party  to  a  civil  case,  unless  his 
mental  condition  becomes  such  as  to  warrant 
recourse  to  the  sumihary  proceeding  author- 
ized by  section  2582  of  the  Civil  Code  of  1895, 
above  discussed. 

In  the  present  case,  the  petition  presented 
to  the  ordinary  alleged  merely  that  I.  R.  Pair 
had  recently  become  insane,  and  for  that 
reason  he  was  a  fit  and  proper  subject  to  be 
committed  to  the  asylum.  The  appointment 
of  a  guardian  for  him  was  not  sought  by  the 
applicant,  nor  did  the  committee  in  its  re- 
turn find  that  the  appointment  of  a  guardian 
would  be  proper,  nor  did  the  ordinary  assume 
to  appoint  a  guardian.  The  order  of  the  or- 
dinary was  that  Pair  should  be  committed  to 
the  asylum.  As  the  superintendent  of  that 
institution.  Dr.  Powell  did  not  become  his 
guardian,  and  could  not  exercise  the  author- 
ity conferred  by  Civ.  Code  1895,  §  2581,  upon 
duly  appointed  guardians  of  insane  persons, 
respecting  their  confinement  in  the  asylum  or 
at  some  other  suitable  place  of  detention. 
The  respondent  to  the  writ  of  habeas  corpus 
relies  upon  the  order  passed  by  the  ordinary, 
as  authority  for  depriving  Pair  of  his  liberty 
pending  the  appeal,  an  order  which  does  not 
undertake  to  appoint  the  respondent  or  any 
other  person  as  the  guardian  of  the  person 
who  entered  the  appeal.  Such  a  guardian, 
and  such  a  guardian  only,  would  have  a  stat- 
utory right  to  assume  control  over  the  ap- 
pellant pending  his  appeal  to  the  superior 
court  The  General  Assembly  recognized  that 
a  person  whose  sanity  was  questioned  might, 
notwithstanding  the  return  of  the  committee 
that  he  was  Insane,  have  sulBcient  mental 
capacity  to  attend  to  his  own  affairs  and  to 
be  "dissatisfied  with  the  return  of  the  com- 
mittee" and  desirous  of  entering  an  appeal 
in  his  own  name,  and  have  the  right  to  have 
it  set  aside.  He  was  expressly  given  the 
right  to  enter  such  an  appeal,  and  to  thus 
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appear  before  the  superior  court  In  the  atti- 
tude of  one  mentally  capable  of  conducting 
the  case,  rather  than  in  the  attitude  of  one 
who  confessedly  did  not  have  sufficient  capac- 
ity to  do  so,  but  had  to  rely  upon  some  friend 
or  relative  to  enter  an  appeal  in  his  behalf. 
That  he  should  be  arbitrarily  confined,  pend- 
ing the  appeal,  was  not,  it  would  seem,  with- 
in legislative  contemplation.  The  uncertainty 
as  to  his  real  mental  condition  might  well 
warrant  a  restraint  upon  his  right  to  manage 
his  property,  if  he  was  possessed  of  means, 
yet  would  not  necessarily  justify  the  restraint 
of  his  liberty.  The  Greneral  Assembly  con- 
tented itself  with  providing  that  in  a  case, 
where  a  guardian  was  appointed,  he  should 
"act  as  such  pending  the  litigation,"  and  be 
under  a  positive  duty  of  taking  charge  of  the 
estate  of  his  ward,  but  not  of  his  person,  un- 
less such  a  course  became  necessary  for  his 
own  protection  or  for  the  safety  of  others. 
The  statute  was  so  framed  upon  the  assump- 
tion, doubtless,  that  the  remedy  pointed  out 
for  cases  of  emergency  would  be  followed 
whenever  a  person  became  violently  insane, 
or  for  ''other  good  and  sufficient  reason  should 
not  longer  be  left  at  large."  The  record  be- 
fore us  does  not  disclose  that  there  is  any 
good  and  sufficient  reason  why  Pair  should 
be  deprived  of  his  personal  liberty  pending 
the  appeal,  or  that  any  such  reason  has  ever 
existed,  or  that  any  danger  is  to  be  appre- 
hended unless  he  is  confined.  The  Judge  of 
the  superior  court  was,  we  think,  without 
any  discretion  in  the  matter. 

The  expression  of  a  contrary  view,  appear- 
ing In  the  opinion  of  Mr.  Justice  Lamar  in 
Allen  V.  Barnwell,  120  Ga.  539,  48  S.  E.  176, 
was  purely  obiter ;  the  person  who  was  order- 
ed into  temporary  custody  of  the  respondent 
to  the  writ  of  habeas  corpus  did  not  com- 
plain of  the  order  of  the  court,  the  except- 
ing party  being  the  respondent,  and  no  ques- 
tion being  raised  by  him  as  to  the  authority 
of  the  Judge  to  exercise  any  such  discretion- 
ary power.  Had  the  law  been  observed  in 
the  present  case.  Pair  would  never  have  been 
sent  to  the  State  Sanitarium  pending  the  ap- 
peal, and  the  Judge  of  the  superior  court 
would  certainly  have  no  power  to  pass  an 
order  authorizing  Pair  to  be  placed  in  the 
custody  of  any  one.  The  mere  fact  that 
Pair,  in  order  to  enforce  his  right  to  be  re- 
leased from  the  custody  of  the  respondent, 
would  have  to  submit  himself  to  the  Jurisdic- 
tion of  the  superior  court,  would  not  confer 
upon  the  Judge  any  discretionary  power  over 
his  liberty  and  warrant  an  order  remanding 
him  into  the  custody  of  the  respondent,  upon 
the  idea  that  it  was  to  the  best  Interest  of 
Pair  himself  that  he  should  be  illegally  re- 
strained of  his  liberty.  Even  if  he  was  sup- 
posed to  be  violently  insane  when  brought 
before  the  superior  court,  the  course  to  be 
pursued  would  be,  when  the  fact  was  Judicial- 
ly ascertained  that  he  was  in  illegal  restraint, 
to  call  upon  the  ordinary  (unless  he  was  ab- 
sent from  the  county  or  was  for  some  other 


reason  unable  to  act)  to  make  "an  investi- 
gation of  the  facts,"  and,  if  necessary,  cause 
Pair  to  be  temporarily  committed  to  Jail,  un- 
til he  could  be  committed  to  the  State  Sani- 
tarium in  the  summary  manner  provided  for 
by  the  statute.  Civ.  C5ode  1895,  §  2582.  Un- 
less the  ordinary  was  unable  to  act  in  the 
matter,  the  Judge  of  the  superior  court  could 
not  assume  to  take  Jurisdiction  over  the  per- 
son of  Pair  and,  without  regard  to  the  re- 
quirements of  the  statute,  undertake  to  pass 
upon  his  mental  state  or  to  temporarily  make 
him  a  prisoner.  We  do  not  understand  that 
the  presiding  Judge  did  assume  to  exercise 
any  discretion  In  the  matter.  On  the  con- 
trary, he  held,  in  effect,  that  Pair  was  in  the 
lawful  custody  of  Dr.  Powell,  inasmuch  as  the 
appeal  from  the  Judgment  of  the  ordinary  did 
not  suspend  its  operation.  We  have  reached 
a  different  conclusion.  The  general  rule  of 
law  in  cases  of  appeal  unquestionably  is: 
"An  appeal  suspends  but  does  not  vacate 
Judgment,  and  if  dismissed  or  withdrawn,  the 
rights  of  all  the  parties  are  the  same  as  If 
no  appeal  had  been  entered."  Glv.  Code  1895, 
f  4470. 

There  is,  so  far  as  we  are  informed,  no 
exception,  to  this  general  rule  in  cases  of  ap- 
peal from  a  Judgment  of  the  ordinary  in  the 
proceeding  authorized  by  section  2573,  save 
only  when  a  guardian  is  appointed  by  the 
ordinary  for  the  person  adjudged  to  be  in- 
sane. The  fact  that  an  appeal  by  him  is  au- 
thorized is  inconsistent  with  the  idea  that 
the  genera]  rule  as  to  appeals  should  In  no 
case  apply.  Again,  it  is  to  be  noted  that 
whenever  the  insanity  of  a  person  is  of  sucii 
a  character  that  he  should  not  longer  be  left 
at  large,  provision  is  made  that  a  warrant  may 
issue,  as  in  criminal  cases,  for  his  immediate 
arrest  and  confinement;  no  appeal  lies  from 
the  Judgment  committing  him  to  the  asylum, 
and  he  must  necessarily  remain  under  the 
legal  restraint  put  upon  his  liberty  from  the 
moment  of  his  arrest,  if,  as  is  his  right,  he 
sues  out  a  writ  of  certiorari  to  review  that 
Judgment  Thus,  the  scheme  of  our  law 
seems  to  be  that  if  a  person  be  subject  to 
immediate  arrest  because  of  supposed  in- 
sanity of  an  advanced  stage  and  serious 
character,  he  may  be  at  once  apprehended 
and  kept  In  custody  whilst  Judicial  Inquiry 
is  being  made  Into  his  true  mental  state ;  but 
where  there  is  no  pretense  that  he  is  a  per- 
son who  should  not  longer  remain  at  large 
and  control  his  own  n\ovements,  he  is  not 
to  be  arrested  In  the  first  instance  nor  re- 
strained of  his  liberty  pending  a  Judicial  in- 
vestigation as  to  whether  he  should  be  sent 
to  the  State  Sanitarium  for  necessary  care 
and  treatment,  to  be  from  thence  discharged 
whenever  his  mental  condition  is  such  as 
will  Justify  his  release.  The  return  of  the 
committee  appointed  to  inquire  into  his  sanity 
not  being  conclusive,  but  an  appeal  therefrom 
being  expressly  authorized,  we  fail  to  per- 
ceive why  the  usual  incidents  of  an  appeal 
from  the  Judgment  of  an  inferior  Judicatory 
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should  not  be  held  to  attach,  and  the  appel- 
lant "be  left  free  to  walk  into,  instead  of  be- 
ing dragged  into,  the  superior  courtroom 
when  the  case  on  appeal  is  there  called  for 
a  hearing. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(125  Oa,  49) 

JONES  T.  STATE. 
(Supreme  Court  of  Georgia.    March  23,  1906.) 

1.  Gbiminal  Law— Continuance— Refusal. 

When  this  case  was  sounded  in  the  trial 
court,  counsel  for  the  accused  asked  for  a  post- 
ponement, on  the  ground  that  he  had  but  a  few 
minutes  before  been  retained  by  another  at-' 
tomey  who  had  been  employed  by  the  accused 
to  represent  him,  but  who  "was  imperatively 
called  out  of  town" ;  that  there  had  since  been  no 
opportunity  to  investigate  and  prepare  the  case 
for  trial,  nor  to  subpcena  witnesses  and  confer 
with  them  and  the  accused ;  and  that  the  three 
witnesses  whose  names  had  been  furnished 
counsel  were  not  in  court,  and  he  had  not  seen 
them  nor  talked  with  them  about  the  case.  Up- 
on the  statement  of  the  solicitor  general  that 
these  witnesses  were  in  the  city  and  within  the 
call  of  the  court,  the  trial  judge  announced  that 
a  bailiff  would  be  placed  at  the  disposal  of 
counsel  for  the  accused,  in  order  to  secure  tiieir 
attendance.  They  were  subsequently  brought 
into  court,  and,  after  the  conclusion  of  an- 
other case,  the  trial  of  which  occupied  about  an 
hour  and  a  half,  the  case  against  the  accused 
was  called  and  tried;  his  counsel  not  insist- 
ing that  the  opportunity  afforded  him  of  con- 
ferring with  bis  client  and  his  witnesses  had  not 
been  ample,  nor  presenting  any  further  objection 
to  being  forced  to  trial.  Held,  that  under  these 
circumstances  there  was  no  abuse  of  discretion 
by    the   trial  judge   in   declining   to   grant   the 

rtponement^  asked   for.    Hardy  y.   State,   43 
E.  434,  lit  Ga.  40. 
[Eid.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  U  1316,  1817.] 

2.  Same— Record. 

There  having  been  an  utter  disregard  of  the 
re9uirement  of  law  as  to  making  a  brief  of  the 
evidence  adduced  on  the  trial,  the  assignment  of 
error  that  the  verdict  was  contrary  to  law  and 
the  evidence  cannot  be  considered.  Hathcock 
V.  McOouirk,  47  S.  E3.  563, 119  Ga.  97a 
(byllabus  by  the  Court) 

Error  from  Superior  Court,  Richmond 
County ;  H.  C.  Hammond,  Judge. 

Tom  Jones  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Geo.  T.  Jackson,  for  plaintiff  in  error.  J. 
S.  Reynolds,  SoL  Gen.,  for  the  State. 

BVANS,  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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(Supreme  Court  of  Georgia.    March  24,  1906.) 

I.  Wills  —  Peo BATE  iw  Common  Form— Con- 
clusiveness. 

The  probate  and  record  of  a  will  in  common 
form  is  not  conclusive  upon  any  one  interested  in 
che  estate  adversely  to  the  will,  and  such  person, 
within  seven  years  from  the  time  of  such  pro- 
bate and  record,  may  require  proof  in  solemn  form 
and  interpose  a  caveat. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  49, 
Cent.  Dig.  Wills,  §  914.] 


2.  SAM1&— Revocation  —  Declabation  of  In- 
testacy. 

A  privy  in  estate  of  the  sole  heir  at  lawj 
who  hau  acquired  his  interest  before  the  probate 
of  the  will  in  conmion  form,  has  such  an  inter- 
est in  the  estate  of  the  decedent  as  will  entitle 
him  to  cite  the  executor  to  prove  the  will  in 
solemn  form ;  and  if  on  the  trial  of  the  issue  of 
devisavit  vel  non  raised  by  the  application,  the 
final  judgment  should  be  adverse  to  setting  up 
the  will,  the  court  will  revoke  the  probate  in 
common  form  and  declare  an  intestacy. 

3.  Same— Caveat— Devisavit  Vel  Non. 

The  statute  declares  that  a  will  may  be 
probated  in  common  form  without  notice  to  any 
one,  and  upon  the  testimony  of  a  single  sub- 
scribing witness;  the  ordinary  is  without  juris- 
diction to  entertain  a  caveat  by  an  objecting 
party  or  to  pass  upon  the  issue  of  devisavit 
vel  non  on  an  apphcation  to  probate  the  will 
in  common  form;  and  an  appeal  by  consent 
to  the  superior  court  from  such  a  proceeding 
does  not  lie. 

4.  Same— Pbobate  in  Solemn  Fobm. 

Although  the  nominated  executor  of  a  will 
renounces  his  trust,  yet  afterwards  offers  the 
will  for  probate  in  common  form  and  it  is  so 
probated,  a  party  at  interest  who  applies  to  have 
the  executor  cited  to  probate  the  will  in  solemn 
form  cannot  set  up  such  renunciation  as  a 
bar  to  the  probate  of  the  will  per  testes. 

5.  Same— Who  Mat  Attack. 

A  creditor  of  a  decedent  cannot  controvert 
the  validity  of  a  will,  for  it  is  indifferent  wheth- 
er he  receives  payment  of  his  debt  from  an  exec- 
utor or  an  administrator. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills,  fi  550.] 

6.  Same— Probate— Collateral  Attack. 

Where  a  will  has  been  proved  in  common 
form,  the. judgment  of  probate  cannot  be  collat- 
erally impeached  in  the  superior  court  by  any 
pleadings  attempting  to  raise  the  issue  of  dev- 
isavit vel  non. 

7.  Same— Setting  Aside— Jurisdiction. 

The  superior  court  has  no  power  to  set 
aside  a  will  which  has  been  admitted  to  probate. 

8.  Injunction— Suit  by  Remainderman. 

The  judge  of  the  superior  court  did  not 
abuse  his  discretion  in  enjoining  the  suit  of 
the  remaindermen  under  the  will  probated  in 
common  form  against  a  grantee  of  the  sole  heir 
at  law  before  such  probate,  until  the  issue  oi 
devisavit  vel  non,  made  by  the  application  of  the 
latter  to  require  proof  of  the  will  in  solemn 
form,  has  been  finally  determined. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Lee  County; 
Z.  A.  Littlejohn,  Judge. 

Action  by  S.  B.  Brown  against  W.  W. 
Hooks,  next  friend  of  W.  W.  Hooks,  and 
others.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Ware  G.  Martin,  Jos.  Taylor,  and  Shipp  & 
Sheppard,  for  plaintiff  in  error.  B.  A.  Haw- 
kins, for  defendant  in  error. 

BVANS,  J.  On  the  17th  of  May,  1889,  V. 
A.  Clegg,  of  Lee  county,  Ga.,  executed  before 
witnesses  a  paper  which  purported  to  be 
his  last  will  and  testament  He  died  on  the 
23d  of  that  month,  leaving  as  his  sole  surviving 
heir  at  law  a  daughter,  Mrs.  Susan  Elizabeth 
Hooks.  On  May  27th  she  applied  for  and 
obtained  temporary  letters  of  administration 
upon  his  estate,  and  on  the  same  day  quali- 
fied and  gave  bond  as  temporary  adminis- 
tratrix.   Three  days  later,  J.  M.  McBride  filed 
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in  the  court  of  ordinary  an  application  to  be 
allowed  to  probate  in  common  form  the  Instru- 
ment purporting  to  be  the  will  of  Y.  A.  Glegg, 
In  which  the  applicant  and  E.  L.  Kleckley, 
then  a  minor,  were  named  as  executors  and 
legatees,  and  under  the  terms  of  which' 
Glegg's  plantation  in  Lee  county,  consisting 
of  1,100  acres,  was  devised  to  Mrs.  Hooks 
for  life,  with  remainder  to  such  of  her  chil- 
dren as  might  be  living  at  her  death.  This 
application  was  accompanied  by  the  alHdavlt 
of  one  of  the  subscribing  witnesses,  establish- 
ing the  due  execution  of  the  will,  sworn  to  be« 
fore  the  clerk  of  the  court  of  ordinary  on  May 
80th.  Objections  in  writing,  in  the  form  of  a 
caveat,  were  interposed  by  Mrs.  Hooks  to  the 
granting  of  the  application  for  probate,  she 
thereby  insisting  that  her  father  did  not  have 
sufficient  mental  capacity  to  make  a  will,  did 
not  know  the  contents  of  the  instrument 
offered  for  probate,  and  was  fraudulently  in- 
duced to  sign  it  by  McBride  and  Kleckley, 
who  had  him  under  their  control  and  influ- 
ence. At  the  July  term,  1889,  of  the  court  of 
ordinary,  counsel,  representing  the  propound- 
er,  entered  into  a  written  agreement  with 
counsel  for  Mrs.  Hooks  that  the  "application 
to  probate  the  last  will  and  testament  of  V. 
A.  Glegg,  deceased,  be  and  go  to  the  appeal 
by  consent,"  intending  that  the  issue  between 
the  parties  to  the  agreement  should  be  carried 
to  the  superior  court  by  appeal,  and  there 
tried  before  a  jury.  No  action  was  taken  by 
the  court  of  ordinary  upon  the  application  for 
probate,  nor  with  reference  to  the  agreement 
of  counsel  to  enter  an  appeal.  This  written 
agreement  was  filed  in  the  office  of  the  clerk 
of  the  superior  court  on  July  2,  1889,  and  an 
entry  was  made  on  the  docket  of  that  court  of 
a  case  between  these  parties  appealed  by  con- 
sent from  the  court  of  ordinary.  At  the  May 
term,  1900,  the  presiding  judge  made  an  en- 
try on  the  docket  indicating  that  the  case  had 
been  settled,  and  signed  a  written  order, 
dated  May  7th,  reciting  that  the  parties  had 
arrived  at  a  settlement,  and  adjudging  that 
"the  movants  be  chargeable  with  the  costs" 
of  the  proceeding.  No  other  action  was  taken 
in  the  superior  court  Under  the  settlement 
referred  to,  Kleckley  received  from  Mrs. 
Hooks  a  warranty  deed  to  700  acres  of  land 
In  Lee  county,  while  McBride  was  given  a 
deed  signed  by  her  to  a  tract  of  800  acres  In 
that  county,  described  as  the  "Vinson  place." 
Both  Kleckley  and  McBride  signed  the  fol- 
lowing instrument,  which  was  dated  May  31, 
1889,  and  which  was.  subsequently  entered  of 
record  in  the  minute  book  of  the  court  of  or- 
dinary of  Lee  county:  "In  the  matter  of  V. 
A.  Olegg,  deceased.  We,  the  undersigned, 
being  the  named  executors  in  the  last  will 
and  testament  of  the  said  V.  A.  Clegg,  rec- 
ognizing that  he  was  laboring  under  a  mental 
aberration,  and  that  he  was  non  compos  men- 
tis when  he  made  his  will  we  decline  to  act  as 
his  executors,  as  the  Instrument  probated  is 
not  his  last  will  and  testament.  And  we  dothis 
of  our  own  will  and  accord,  and  we  surrender 


his  entire  estate  to  the  said  Mrs.  Elizabeth 
Hooks,  his  true  and  only  lawful  heir,  and  we 
renounce  all  claim  to  his  estate  under  the 
will  or  otherwise."  By  an  Instrument  dated 
September  7,  1889,  and  executed  by  Mrs. 
Hooks  before  witnesses,  she  confirmed  and  re- 
newed a  settlement  which  was  recited  to 
have  been  between  herself  and  McBride 
on  May  81,  1889,  and  thereby  undertook  to 
convey  to  him,  free  from  the  debts  of  her 
father,  the  tract  of  land  known  as  the  •'Vin- 
son place,"  together  with  the  crops  grown 
thereon,  and  certain  live  stock. 

At  the  time  of  the  death  of  V.  A.  Clegg 
he  was  largely  indebted,  one  of  his  creditors 
being  S.  B.  Brown.  After  the  settlement 
Just  referred  to,  Mrs.  Hooks,  as  sole  heir  at 
law  of  her  father,  undertook  to  assume 
charge  of  and  manage  his  estate.  Being 
without  ready  means,  she  applied  to  Brown 
for  assistance  in  settling  the  indebtedness 
of  the  estate.  Through  his  efforts,  a  deduc- 
tion of  25  per  cent  on  all  of  such  indebted- 
ness was  agreed  to  by  creditors  of  the  estate, 
and  he  advanced  the  amount  necessary  to 
settle  with  them  on  this  basis,  some  $18,711, 
and  took  a  mortgage  from  her  on  the  Clegg 
plantation  to  secure  the  repayment  of  this 
sum.  He  also  advanced  to  her  $4,239.11  for 
the  purpose  of  running  the  plantation  for  the 
year  1890,  of  which  sum  she  repaid  to  him 
only  $3,426.45.  Subsequently,  becoming  con- 
vinced that  she  could  not  keep  even  with 
her  accounts  by  farming,  much  less  repay  to 
him  the  large  amounts  he  had  advanced. 
Brown  proceeded  to  foreclose  his  mortgage. 
An  execution  issuing  upon  the 'judgment  of 
foreclosure  was  levied  on  the  mortgaged 
premises  on  March  24,  1892,  the  Clegg  plan- 
tation was  sold  under  this  levy  by  the  sheriff 
on  the  3d  of  May  following,  and  S.  B.  Brown 
and  David  Greenfield  became  the  purchasers 
at  the  sale,  the  amount  of  their  bid  being 
$14,000.  The  purchasers  immediately  en- 
tered into  possession,  and  their  ovmershlp  of 
the  plantation  was  not  disputed  up  to  the 
death  of  Mrs.  Hooks,  in  July,  1893.  At  the 
regular  November  term,  1902,  of  the-conrt  of 
ordinary  of  Lee  county,  J.  M.  McBride  ap- 
plied for  leave  to  probate  the  will  of  V.  A. 
Clegg  in  common  form,  referring.  In  his  ap- 
plication, to  the  application  filed  by  him  on 
May  30,  1889,  and  reciting  that  the  court 
had  nev^  granted  an  order  admitting  the 
will  to  probate,  although  its  execution  had 
been  proved  by  the  affidavit  of  one  of  at- 
testing witnesses  then  presented.  On  No- 
vember 3,  1902,  the  ordinary  passed  an  order 
granting  the  application  of  McBride,  as  exec- 
utor and  propounder,  and  admitting  the  will 
to  record  as  having  been  duly  proved  In  com- 
mon form.  During  the  month  of  April  of 
the  following  year,  W.  W.  Hooks,  as  next 
friend  of  W.  W.  Hooks  and  Jane  Lou  Hooks, 
minor  children  of  Mrs.  Susan  Ellzaheth 
Hooks  and  petitioner,  instituted  an  action 
against  S.  B.  Brown,  David  Greenfield,  and 
Dan  Lewis  to  recover  possession  of  the  Cle^ 


Ga.) 


HOOKS  ▼.  BROWN. 


585 


plantation  In  I^ee  county,  together  with  mee- 
ne  proflta. 

Brown  and  Greenfield  filed  an  answer  in 
which  they  stated  that  Lewie  was  only 
their  superintendent  of  the  plantation,  and 
had  no  interest  therein,  and  that  their  claim 
of  title  was  based  upon  the  sale  made  by  the 
sheriff  under  the  foreclosure  of  the  mortgage 
given  to  Brown  by  Mr«.  Hooks,  the  sole  heir 
at  law  of  V.  A.  Gle|;:g.  These  defendants 
also  denied  that  Clegg  had  executed  a  will  in 
accordance  with  the  formalities  prescribed 
by  statute,  and  asserted  that  the  minor  chil- 
dren of  Mrs.  Hooks  did  not,  therefore,  take 
as  remaindermen  under  the  devise  relied  on 
by  them  for  a  recovery.  As  an  additional 
defense,  Brown  set  up  the  facts  concemtog 
the  advancement  by  him  of  funds  with  which 
to  settle  the  Indebtedness  of  the  estate  of 
Glegg,  and  prayed  for  an  accounting  in  the 
event  the  court  should  determine  the  issue  as 
to  title  adversely  to  him.  Owing  to  the  sub- 
sequent death  of  Greenfield  and  one  of  the 
leading  counsel,  no  action  was  taken  in  this 
case  till  the  May  term,  1905,  of  the  superior 
court,  when  an  order  was  passed  referring 
the  same  to  an  auditor.  At  the  June  term, 
1905,  of  the  court  of  ordinary  of  Lee  cotmty. 
Brown  presented  to  that  court  a  petition  In 
which  he  fully  disclosed  the  interest  he  had 
acquired  In  the  estate  of  Olegg  prior  to  the 
probate  in  common  form  of  his  alleged  will 
on  November  8,  1902,  and  which  embraced  a 
prayer  that  the  Judgment  admitting  It  to 
record  be  vacated,  and  that  McBride,  the 
propounder,  be  required  to  prove  the  'will 
in  solemn  form  as  provided  by  law,  or  else 
suffer  the  judgment  of  probate  to  be  set  aside 
on  the  ground  that  the  paper  offered  for  pro- 
bate was  not  the  will  of  V.  A.  Olegg.  The 
petitioner  declared,  that  the  effect  of  the  dis- 
position made  of  the  first  application  for  pro- 
bate filed  in  1889,  agreeably  to  the  settlement 
between  the  sole  heir  at  law  and  the  execu- 
tors, which  settlement  was  approved  by  the 
Judge  of  the  superior  court,  was  to  sustain  the 
caveat  interposed  by  Mrs.  Hooks  and  defeat 
the  attempted  probate  of  the  will ;  that  after 
this  settlement  and  after  the  executors  had 
formally  renounced  the  will,  and  declined 
to  act  thereunder,  the  court  of  ordinary  was 
without  Jurisdiction  to  entertain  the  second 
application  for  probate,  made  by  McBride 
In  November,  1902,  ai\d  that  for  these  reasons 
the  order  admitting  the  will  to  record  should 
be  vacated.  Upon  considering  this  petition, 
the  ordinary  Issued  a  rule  nisi  calling  upon 
McBride  to  show  cause  at  the  next  succeeding 
term  why  the  order  Just  referred  to  should 
not  be  set  aside,  and  also  why  he  should  not 
proceed  to  prove  the  will  in  solemn  form  as 
prayed  for.  By  way  of  amendment,  the  pe- 
titioner alleged  that  he  was  a  creditor  of 
Olegg  at  the  time  of  his  death ;  also,  that  the 
probflte  of  his  will  in  November,  1902,  was 
a  fraud  upon  petitioner  McBride  and  W.  W. 
Hooks,  the  father  of  the  minor  children  of 
Mrs.   Hooks,  having  confederated  and  col- 


luded to  procure  the  Judgment  of  probate, 
notwithstanding  McBride  had  previously  re- 
nounced the  will  and  taken  a  benefit  adverse- 
ly thereto. 

On  July  3,  1905,  W.  W.  Hooks,  as  next 
friend  of  his  two  minor  children,  was  grant- 
ed leave  to  become  a  party  to  this  proceed- 
ing before  the  court  of  ordinary,  and  filed 
a  demurrer  and  answer  in  which  he  chal- 
lenged the  right  of  Brown,  the  petitioner,  to 
either  set  aside  the  Judgment  of  probate  or 
to  require  the  will,  to  be  probated  in  solemn 
form.  When  this  cause  came  on  to  be  heard 
In  the  court  of  ordinary,  it  was,  by  consent 
of  counsel,  appealed  to  the  superior  court, 
and  stood  for  trial  in  that  court  at  the  Novem- 
ber term,  1905,  thereof.  The  suit  for  the  re- 
covery of  the  Olegg  plantation,  brought  In 
behalf  of  the  minor  children  claiming  under 
the  win  against  Brown  et  al.  and  referred  to 
an  auditor,  was  assigned  for  a  hearing  be- 
fore him  on  September  27,  1905.  Thus  mat- 
ters stood  when,  on  September  23,  1905, 
Brown  presented  to  the  Judge  of  the  superior 
court  an  equitable  petition  to  enjoin  W.  W. 
Hooks,  as  next  friend  of  his  minor  children, 
from  further  prosecuting  the  suit  brought  in 
their  behalf,  until  a  final  determination  could 
be  had  of  the  questions  presented  by  the 
pleadings  in  the  cause  instituted  by  Brown 
for  the  purpose  of  setting  aside  the  probate  of 
the  instrument  purporting  to  be  the  last  will 
and  testament  of  V.  A.  Olegg,  under  which 
these  minors  claimed  title  as  remaindermen. 
The  reason  assigned  for  invoking  the  equi- 
table powers  of  the  court  was  that  Brown 
could  not,  in  defense  to  the  complaint  for 
land  brought  against  him,  collaterally  at- 
tack the  order  of  probate  granted  by  the  court 
of  ordinary,  and  for  this  reason  he  would  be 
deprived  of  his  right  to  show  the  invalidity 
of  the  paper  admitted  to  record  as  the  will 
of  Olegg,  if  the  hearing  before  the  auditor 
were  permitted  to  take  place  before  the 
trial  of  the  cause  originating  in  that  court 
and  then  pending  on  appeal  in  the  superior 
court  By  proper  allegations  and  exhibits  to 
his  petition.  Brown  set  forth  the  entire  his- 
tory of  the  litigation,  as  well  as  the  facts 
leading  up  thereto.  Hooks,  as  the  representa- 
tive of  his  minor  children,  filed  a  demurrer 
and  an  answer  to  this  equitable  petition,  and 
resisted  the  granting  of  the  restraining  order 
prayed  for.  He  denied  the  charge  that  he 
had  colluded  with  McBride  to  secure  the  pro- 
bate of  the  win  in  ord^  to  enable  him  to 
bring  suit  for  the  land  as  next  friend  of  his 
minor  children,  upon  the  understanding  that 
the  probate  of  the  will  should  in  no  wise 
affect  the  title  of  McBride  to  the  land  con- 
veyed to  him  by  Mrs.  Hooks  as  sole  heir  at 
law;  he  asserted  that  If,  as  claimed,  the 
Judgment  of  probate  was  void  for  want  of 
Jurisdiction  to  render  it,  or  because  It  was 
fraudulently  obtained,  petitioner  was  at  liber- 
ty to  attack  the  same  collaterally  in  the  pend- 
ing suit  for  the  land;  and  he  declared  that 
petitioner  showed  no  right  to  demand  that 
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the  will  be  probated  In  Bolemn  form,  Inas- 
much as  it  did  not  appear  that  "he  was  or 
Is  an  heir  at  law  of  said  V.  A.  Clegg,  or  In- 
terested as  a  legatee  in  a  former  and  con- 
flicting will  of  said  V.  A.  Clegg."  Upon  the 
interlocutory  hearing  the  court,  after  the  in- 
troduction of  the  evidence  submitted  by  the 
respective  parties,  granted  the  restraining  or- 
der sought  by  the  petitioner.  To  this  order 
exception  is  taken  by  Hooks,  in  his  represent- 
ative capacity,  who  also  makes  complaint  that 
the  court  permitted  petitioner  to  submit  proof 
as  to  the  mental  incapacity  of  Glegg,  a  mat- 
ter not  in  issue,  and  to  introduce  a  certified 
copy  of  the  record  of  the  court  of  ordinary, 
showing  the  entry  made  on  the  minutes  of 
the  written  renunciation  of  the  will  by  the 
executors,  over  the  defendant's  obiection  that 
the  law  did  not  provide  for  the  recording  of 
such  a  paper,  and  the  original  document 
was  not  produced  nor  accounted  for,  etc 
These  objections  to  evidence  need  not  be 
specifically  dealt  with.  In  the  view  we  take 
of  the  case,  it  was  wholly  Immaterial  wheth- 
er the  executors  did  or  did  not  renounce  the 
will  before  It  was  eventually  admitted  to  pro- 
bate, and  it  was  entirely  unnecessary  for  the 
petitioner  to  attempt  to  show,  on  the  inter- 
locutory hearing,  that  Clegg  was  mentally 
incapable  of  executing  a  will.  In  aflarmlng 
the  Judgment  of  the  court  below,  we  place 
our  decision  upon  what  we  conceive  to  be 
the  law  controlling  the  case  under  the  un- 
disputed facts  appearing  In  the  record  be- 
fore us. 

The  petition  Is  ancillary  and  In  aid  of  the 
plaintlfTs  motion  to  vacate  the  Judgment  pro- 
bating in  common  form  the  will  of  V.  A. 
Clegg.  The  only  relief  prayed  Is  for  Injunc- 
tion to  stay  the  suit  of  Hooks,  next  friend 
for  his  minor  children,  until  the  Issue  raised 
to  set  aside  the  probate  of  the  will  of  Clegg 
can  be  determined.  The  principal  defense  of 
the  plalntlflC  In  the  present  proceeding  (who 
Is  defendant  in  the  complaint  for  land  suit) 
Is  that  the  cause  of  action  of  Hooks,  next 
friend  for  his  minor  children,  is  bottomed 
on  the  validity  of  the  will  of  V.  A.  Clegg,  and 
that  the  probate  of  this  will  should  be  set 
aside  for  the  reasons  assigned.  In  deciding 
the  propriety  of  the  grant  of  the  Injunction, 
the  two  cardinal  questions  presented  are  (1) 
the  right  of  the  plaintiff  In  the  present  suit 
to  prosecute  his  motion  to  vacate  the  probate 
of  the  will  of  V.  A.  Clegg,  and  (2)  if  he  Is 
entitled  under  the  law  to  attack  the  probate 
of  this  will,  can  it  be  done  in  the  superior 
court  as  an  equitable  defense  to  the  suit  to 
recover  the  land,  or  must  the  defendant  be 
r«nitted  to  the  court  of  ordinary  to  obtain 
this  relief.  "Probate  of  a  will  may  be  either 
in  common  or  solemn  form.  In  the  former 
case,  upon  the  testimony  of  a  single  subscrib- 
ing witness,  and  without  notice  to  any  one, 
the  will  may  be  proven  and  admitted  to  rec- 
ord. But  such  probate  and  record  Is  not  con- 
clusive upon  any  one  Interested  In  the  estate 
adversely  to  the  will;  and  if  afterward  set 


aside,  does  not  protect  the  execator  in  any 
of  his  acts  further  than  the  payment  of  the 
debts  of  the  estate.  Purchasers  under  sales 
from  him,  legally  made,  will  be  protected,  if 
bona  fide  and  without  notice.^'  Civ.  Code, 
1895,  §  3281.  While  any  one  Interested  in 
the  estate  adv^sely  to  the  will  is  not  conclud- 
ed by  the  Judgment  of  probate  in  common 
form,  he  will  become  concluded  if  be  delays 
an  attack  on  the  probate  longer  than  seven 
years.  Civ.  Code  1895,  §  8283.  The  Code  sec- 
tion Just  cited  recognizes  In  express  terms  the 
right  of  a  minor  heir  at  law  to  require  proof 
of  the  will  in  solemn  form  and  interpose  a 
caveat  at  any  time  within  four  years  after 
arrival  of  age.  Indeed  It  Is  not  controverted 
that  the  next  of  kin  may  cite  the  executor  of 
a  will  probated  in  common  form  to  prove  the 
will  per  testes  or  In  solemn  form.  This  privi- 
lege Is  not  limited  to  heirs  at  law,  but  Is 
available  to  any  one  Interested  In  the  estate 
of  the  decedent  To  hold  otherwise  would  be 
to  announce  the  anomalous  proposition  that 
while,  under  the  statute,  a  Judgment  of  pro- 
bate In  common  form  Is  not  conclusive  upon 
all  parties  In  Interest  until  after  the  expira- 
tion of  seven  years,  yet  a  party  Interested  in 
the  estate,  other  than  an  heir  at  law,  may 
not  move  to  set  aside  the  probate  within  the 
prescribed  time.  Such  cannot  be  the  law, 
because  It  would  deny  a  party  at  Interest  in 
the  estate,  other  than  as  heir,  an  opportunity 
to  attack  the  probate  and  thereby,  as  against 
such  a  party,  make  the  probate  conclusive, 
and  that  too  without  notice  or  citation.  Who, 
then,  has  such  an  interest  In  the  estate  of  a 
decedent  as  will  entitle  him  to  attack  the 
probate  of  a  will  In  common  form?  This 
precise  question  has  not  previously  been  be- 
fore this  court.  A  creditor  of  an  heir  whose 
debt  was  In  Judgment  at  the  death  of  the  an- 
cestor has  been  held  to  have  such  an  Interest 
In  the  estate  ka  to  enable  him  to  contest  the 
validity  of  the  probate  of  the  will  of  the  de- 
cedent In  re  Langevln,  45  Minn.  429,  47 
N.  W.  1133;  Watson  v.  Alderson  (Mo.  Sup.) 
48  S.  W.  478,  69  Am.  St  Rep.  615.  A.  devisee 
may  contest  whether  or  not  certain  portions 
of  a  will  offered  for  probate  Is  the  will  of 
the  testator.  Wolf  v.  Bollinger,  62  111,  368. 
The  person  to  whom  administration  has  been 
granted  on  the  estate  of  a  deceased  person 
has  also  been  accorded  the  right  to  be  heard 
In  the  probate  court  upon  proceedings  to  es- 
tablish the  validity  of  a  will  subsequently 
produced.  In  re  Cornelius*  Will,  14  Ark.  675. 
In  an  action  to  set  aside  a  will  admitted  to 
probate,  and  to  establish  and  probate  a  lost 
will,  purchasers  of  land  from  a  devisee  under 
the  probated  will  are  proper  parties  defend- 
ant Roberts  v.  Abbott,  127  Ind.  83,  26  N.  B. 
565.  The  grantee  of  a  sole  heir  at  law  may 
file  a  bill  against  the  devisees  under  an  al- 
leged will  of  an  ancestor  to  test  its  validity. 
Savage  v.  Bowen,  103  Va.  540,  49  S.  E.  66a 
Without  multiplying  authorities,  it  seems  to 
us  that  our  statutes  relating  to  the  probate  of 
wills  in  common  form  clearly  contemplate 
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that  any  person  Interested  In  the  estate  of 
the  decedent  at  the  time  of  the  probate  in 
common  form  is  not  concluded  by  the  pro- 
bate, but  may  move  to  set  the  same  aside  at 
any  time  within  seven  years.  And  no  reason 
occurs  to  us  why  the  grantee,  for  value  and 
before  probate,  of  the  sole  heir  of  a  decedent 
is  not  possessed  of  the  same  right  to  attack 
the  validity  of  the  probate  which  his  grantor, 
the  heir,  might  have. 

But  it  may  be  said  that  where  proof  of  a 
will  In  solemn  form  is  had,  the  statute  pro- 
vides for  notice  only  to  heirs  at  law.  Giv. 
Ck>de  1895,  §  8282.  This  does  not  necessarily 
Imply  that  a  person  interested  in  the  estate 
other  than  as  heir  may  not  move  to  set  aside 
the  probate  of  a  will  in  common  form  or  cite 
the  executor  to  prove  the  will  in  solemn 
form.  The  usual  mode  of  procedure  to  set 
aside  a  will  probated  in  common  form  is  for 
the  complaining  party  at  interest  to  make 
application  to  the  ordinary  for  a  citation  to  is- 
sue, calling  on  the  propounder  to  prove  the 
will  in  solemn  form.  If  a  prima  facie  case 
is  made  by  the  motion  presented  by  the  appli- 
cant, the  ordinary  will  issue  a  rule  requiring 
the  propounder  to  prove  the  will  in  solemn 
form.  The  only  issue  raised  by  the  applica- 
tion to  require  proof  of  the  will  per  testes  la 
that  of  devisavit  vel  non,  and  the  propounder 
assumes  the  burden  of  making  a  prima  facie 
case.  Thompson  v.  Davltte,  59  Ga.  472; 
Freeman  v.  Hamilton,  74  6a.  317;  Bvans  v. 
Arnold,  52  6a.  16.  If  probate  of  the  will  in  sol- 
emn form  is  refused,  the  effect  is  to  set  aside 
the  probate  in  common  form  and  declare  an 
intestacy.  Walker  v.  Ferryman,  23  6a.  309; 
Vance  v.  Crawford,  4  6a.  445;  Brown  v. 
Anderson,  13  6a.  171;  Wetter  v.  Habersham, 
006a.  193.  In  his  motion  to  set  aside  the  judg- 
ment of  probate  in  common  form,  the  peti- 
tioner prayed  a  citation  requiring  the  ex- 
ecutor to  prove  the  will  In  solemn  form.  As 
a  privy  in  estate  of  the  sole  heir  at  law  who 
had  acquired  his  interest  before  the  probate 
of  the  will  in  common  form,  he  had  the  right 
to  apply  for  the  citation  to  the  executor  to 
prove  the  will  of  Clegg  in  solemn  form,  and 
if  on  the  trial  of  the  issue  of  devisavit  vel  non 
raised  by  the  application  the  final  Judgment 
should  be  adverse  to  setting  up  the  will,  then 
In  that  event  the  court  will  revoke  the  probate 
in  common  form  and  declare  an  intestacy. 

With  reference  to  the  abortive  effort  to  pro- 
bate the  will  of  Clegg  on  a  former  occasion,  it 
Is  only  necessary  to  observe  that  no  estoppel 
is  created  by  the  facts  alleged.  When  the 
first  application  was  made  to  the  ordinary  to 
probate  the  will  in  common  form,  Mrs.  Hooks 
filed  certain  written  objections,  in  the  form  of 
a  caveat  No  judgment  of  probate  was  en- 
tered in  the  court  of  ordinary,  and  the  written 
agreement  that  the  issue  should  be  taken  by 
appeal  to  the  superior  c6urt  was  a  mere  nul- 
lity, inasmuch  as  the  law  does  not  provide  for 
an  appeal,  by  consent  or  otherwise,  in  such 
cases.  On  the  contrary,  the  statute  declares 
that  a   will   may   be  probated  In  common 


form  without  notice  to  any  one  and  upon  the 
testimony  of  a  single  subscribing  witness; 
the  ordinary  is  without  jurisdiction  to  enter- 
tain a  caveat  interposed  by  an  objecting  party 
or  to  pass  upon  the  issue  of  devisavit  vel  non, 
attempted  to  be  raised  thereby  at  this  stage 
of  the  proceedings,  and,  of  course,  can  render 
no  decision  as  to  the  validity  of  the  will 
which  can  properly  be  made  the  subject-mat- 
ter of  an  appeal.  The  superior  court  of  Liee 
county  acquired  no  jurisdiction  by  reason  of 
the  agreement  to  enter  an  appeal  to  that 
court,  and  the  order  passed  by  the  presiding 
judge,  reciting  that  the  settlement  between 
the  parties  to  this  written  agreement  was  ap- 
proved and  allowed  by  the  court,  was  not 
binding  upon  any  one  having  an  interest  un- 
der or  adverse  to  the  will  offered  for  probate 
before  the  ordinary.  This  being  true,  there 
was  no  reason  why  the  will  could  not  be  ad- 
mitted to  record  at  any  time  thereafter.  If, 
because  the  executors  had  formally  renounced 
the  will  and  declined  to  act  thereunder,  nei- 
ther of  them  was  a  proper  party  to  offer  it  for 
probate,  the  minor  devisees  would  certainly 
have  the  right  to  have  the  will  probated  in 
common  form  upon  an  application  made  in 
their  behalf  by  a  next  friend.  The  objection 
to  permitting  the  executors  to  offer  the  will 
for  probate  would  have  to  be  made  at  the 
proper  time  (viz.,  when  their  application  was 
presented  to  the  ordinary  or  before  final  ac- 
tion thereon)  by  some  person  having  a  right, 
because  of  their  renunciation  of  the  will,  to 
offer  it  himself  for  probate.  The  petitioner 
Brown  cannot  now  call  into  question  the  right 
of  the  propounder  to  offer  the  will  for  probate 
in  common  form.  Nor  do  we  think  that 
Brown,  merely  in  his  capacity  as  a  creditor 
of  Clegg,  could  controvert  the  validity  of 
his  will,  for  it  is  Indifferent  whether  a  cred- 
itor receive  payment  of  his  debt  from  an  ex-  ^ 
ecutor  or  from  an  administrator.  1  Williams 
on  Bxrs.  399.  However,  as  Brown  acquired 
possession  of  the  land  by  purchase  at  judicial 
sale  had  under  a  mortgage  given  to  him  by 
Mrs.  Hooks,  as  sole  heir  at  law,  and  acquired 
his  interest  therein  before  the  probate  sought 
to  be  set  aside,  we  have  no  hesitation  in  hold- 
ing that  he  has  such  an  Interest  in  the  estate 
of  Clegg  as  to  enable  him  to  require  Clegg's 
executor  to  probate  the  will  in  solemn  form. 
It  was  necessary  for  him  to  take  steps  to  do 
this  in  the  court  of  ordinary,  because  that 
court  has  exclusive  jurisdiction  of  the  pro- 
bate of  wills.  Civ.  Code  1895,  §  4232.  The 
superior  court  has  no  power  to  set  aside  a 
will  which  has  been  admitted  to  probate. 
Tudor  V.  James,  53  6a.  302.  Where  a  will 
has  been  proved  in  common  form,  the  judg- 
ment of  probate  cannot  be  collaterally  im- 
peached In  the  superior  court  by  any  plead- 
ings attempting  to  raise  the  Issue  of  devisavit 
vel  non.  Maund  v.  Maund,  94  6a.  479,  20  S. 
B.  360;  Langston  v.  Marks,  68  6a.  435  (3). 
The  defendant  in  the  suit  to  recover  the  land 
could  not,  therefore,  collaterally  attack  the 
probate  of  the  will  of  Clegg  in  that  suit; 
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hl8  remedy  was  to  proceed,  as  be  has  done,  In 
the.  court  of  ordinary  to  set  aside  the  probate 
of  the  will  in  common  form. 

The  Judge  of  the  superior  court,  on  the  case 
made  at  the  Interlocutory  hearing,  did  not 
abuse  his  discretion  In  enjoining  the  suit 
of  Hooks,  as  next  friend  of  his  minor  chil- 
dren, until  the  issue  of  devlsayit  vel  non, 
made  by  Brown's  application  to  require 
Glegg's  executor  to  prove  the  will  In  solemn 
form,  has  been  finally  determined  in  the 
case  now  pending  on  appeal  In  the  superior 
court 

Judgment  affirmed.  All  the  Justices  oon* 
cor. 


(125  Qa.  115) 

LINDEB  V.  WHITEHEAD  et  al. 
(Supreme  Court  of  Georgia.    March  24,  1906.) 

1.  Befebence — ^AuDrroB's  Bepobt. 

An  auditor  may  file  with  his  report,  as 
a  brief  of  the  oral  evidence,  the  questions  and 
answers  of  witnesses  as  transcribed  from  a 
stenographic  report  of  the  case. 

[Ed.  Note. — For  cases  in  point,  see  voL  42, 
Cent.  Dig.  Beference,  §§  145-147.] 

2.  Same— ExcEFTioivs  to  Bepobt. 

The  exceptions  to  the  auditor's  report,  not 
haying  been  drawn  in  compliance  with  the  rul- 
ing in  the  case  of  First  State  Bank  v.  Ayera, 
61  S.  E.  665,  123  Ga.  598,  were  properly  dis- 
allowed. 
8.  Account— Decbee. 

The  finding  of  the  auditor,  when  construed 
in  the  light  of  the  netition  and  amendment, 
was  a  sufficient  foundation  for  a  decree;  and 
the  decree  as  entered  was  not  subject  to  any 
of  the  objections  set  forth  In  the  assignments  of 
error  thereon. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court;  Laurens  Coun- 
ty; H.  G.  Lewis,  Judge. 

Suit  by  J.  L.  Llnder  against  B.  M.  White- 
head and  others.  Judgment  for  defendants, 
and  both  parties  bring  error.  Judgment  on 
main  bill  affirmed,  and  cross-bill  dismissed. 

When  this  case  was  before  this  court  <m  a 
former  occasion  (116  Ga.  206,  42  S.  B.  858)  it 
was  held  that  the  petition  set  forth  a  cause 
of  action,  as  against  a  general  demurrer.  A 
full  statement  of  the  averments  of  the  pe- 
tition Is  contained  in  the  opinion,  to  which 
reference  Is  made,  instead  of  reproducing 
them  here.  When  the  case  was  returned  to 
the  trial  court  the  defendants  urged  their 
special  demurrers^  which  were  overruled,  and 
answers  were  filed.  The  case  was  referred 
to  an  auditor,  who  reported  that  Llnder  was 
indebted  to  Whitehead  in  the  sum  of 
$1,571.80.  To  this  report  Llnder  filed  exce^ 
tions  both  of  law  and  fact  The  judge  dis- 
allowed all  the  exceptions  and  a  decree  was 
entered  reciting  that  the  auditor  having 
found,  •'in  the  matter  of  account  submitted," 
against  Llnder  *'ln  the  sum  of  $1,571.80,"  and 
that  report  having  been  sustained  by  the 
court,  it  was  decreed  that  the  defendants  re- 
cover of  plaintiffs  on  all  issues  in  the  plead- 
ingB»  and  that  John  Flannery  Company  re- 


cov^  of  the  plaintiff  possession  of  the  prem- 
ises described  in  the  pleadings,  etc.  The 
plaintiff  excepted  to  the  judgment  disallow- 
ing his  exceptions,  and  to  the  decree  as  ren- 
dered. The  defendants,  by  cross-bill,  except- 
ed to  the  judgment  overruling  their  special 
demurrer  to  the  petition. 


Daley  ft  Bussey,  for  plaintiff.  J.  S. 
Adams,  Akerman  &  Akerman,  and  J.  K. 
Hines,  for  defendants. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  1.  One  of  the  exceptions  of  law  to 
the  report  of  the  auditor  was  that  the  auditor 
did  not  submit  a  brief  of  the  evidence  with 
his  report,  but  merely  filed  therein  the  sten- 
ographic report  of  the  evidence  containing 
the  questions  and  answers.  The  Code  pro- 
vides that  auditors  "must  reduce  to  writing 
a  brief  of  the  oral  and  documentary  evidence 
submitted  by  the  parties.**  Civ.  Code  1895, 
$  4585.  We  know  of  no  law  requiring  an 
auditor  to  reduce  a  stenographic  report  of 
the  evidence  produced  before  him  to  a  narra- 
tive form.  The  stenographic  report  of  evi- 
dence has  In  such  cases  been  uniformly  treat- 
ed as  a  part  of  the  record  in  the  case  and  as 
subject  to  be  brought  to  this  court  as  such  by 
a  mere  specification  fn  the  bill  of  exceptions. 
Schmidt  V.  Mitchell,  117  Ga.  6,  43  S.  E.  371 
(1).  It  Is  to  be  regretted  that  the  rule  in 
reference  to  briefs  of  evidence  on  motions 
for  new  trials  and  In  bills  of  exceptions  has 
never  been  applied  to  briefs  of  evidence  ac- 
companying auditor's  reports.  The  provi- 
sions of  Civ.  Code  1895,  §  5488,  apply  only  to 
briefs  of  evidence  on  motions  for  new  trials. 
We  do  not  mean  to  hold  that  an  auditor  may 
not  reduce  the  stenographic  report  of  the  oral 
evidence  to  a  narrative  form,  but  we  know 
of  no  statute,  rule  of  court,  or  decision  which 
now  requires  this  to  be  done. 

2.  This  was  an  equity  case.  The  excep- 
tions to  the  report  of  the  auditor  did  not 
comply  with  the  rule  laid  down  In  First  State 
Bank  v.  Avera,  123  Ga.  598,  51  S.  E.  665; 
and  this  was  a  sufficient  reason  for  disal- 
lowing all  of  them. 

8.  The  only  remaining  question  is  whether 
the  decree  was  authorized  by  the  auditor's 
report  The  report  was  merely  an  account- 
ing betweei  the  parties,  and  a  finding  by  the 
auditor  that  the  result  of  the  accounting  was 
a  liability  of  Llnder  to  Whitehead  In  a  stat- 
ed sum.  The  original  petition  averred  that 
Llnder  had,  from  time  to  time,  paid  to  White- 
head "divers  sums  of  money,"  and  that  his 
indebtedness  to  Whitehead  on  account  of  the 
purchase  money  of  the  land  was  paid  off 
and  discharged.  There  was  an  amendment 
to  the  petition  which  added  a  prayer  that  an 
accounting  be  had  between  the  parties,  and, 
In  the  event  it  be  found  that  plaintiff  had 
fully  paid  off  the  purchase  price  of  the  land, 
that  a  decree  be  entered  in  his  favor;  and. 
In  the  event  an  accounting  should  show  that 
he  WHS'  still  Indebted  to  plaintiff,  that  a  de- 
cree be  entered  allowing  hXm  a  reasonable 
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time  to  pay  the  amonBt  Into  court,'  and  that 
upon  such  payment  the  title  to  the  land  be 
decreed  to  he  in  him.  The  order  of  reference 
Is  not  in  the  record,  but  it  is  to  he  presumed 
that  it  was  in  accordance  with  the  plead- 
ings and  prayer,  and  that  the  auditor  was 
therein  directed  to  take  an  account  and  as- 
certain what  amount,  if  any,  should  be  paid 
by  liinder  to  obtain  a  title  to  the  land.  The 
report  of  the  auditor  Is  to  be  construed  as  a 
finding  of  the  amount  necessary  for  that  pur- 
pose. It  does  not  appear  that  LInder  tender- 
ed to  Flannery  or  to  Wiiitehead  the  amount 
found  against  him  by  the  auditor,  nor  does 
it  appear  that  there  was  any  motion  made 
to  have  a  decree  entered  allowing  him  a  rea- 
sonable time  to  pay  the  amount  into  court 
or  to  the  parties.  The  decree  does  not  seem 
to  be  erroneous  for  any  of  the  reasons  as- 
signed. 

Judgment  on  main  bill  affirmed.  Grosa- 
blll  dismissed.    All  the  Justices  concur. 

(125  CkL  114) 

WHITE  T.  J.  S.  BAIIiET  ft  CO. 
(Supreme  Court  of  Georgia.    March  24,  1906.) 

iHJUNOnON — ^RBSTSAIiaNG  ACTIONS  AT  LaW. 

There  was  no  equity  in  the  petition,  and 
it  was  properly  dismissed  on  demurrer. 
(Syllabus  by  the  Ck>urt) 

Error  from  Superior  C!ourt,  Laurens  Coun- 
ty; H.  G.  Lewis,  Judge. 

Suit  by  J.  T.  White  against  J.  S.  Bailey  ft 
Co.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

K.  J.  Hawkins,  for  plaintiff  in  error.  B.  L. 
Wade,  for  defendant  in  error. 

LUMPKIN,  J.  Bailey  ft  Oa  sued  out  an 
attachment  against  White  for  the  purchase 
money  of  a  logging  machine  and  other  per- 
sonal property  bought  by  the  defendant  under 
a  written  contract  They  also  sued  out  a 
second  attachment  against  him  for  the  pur- 
chase money  of  certain  cattle  and  other  per- 
sonal property,  bought  under  another  writ- 
ten contract  Both  were  returned  to  the  city 
court  of  Dublin.  To  the  second  suit  the  de- 
fendant pleaded  only  a  denial  of  indebted- 
ness and  a  partial  payment  To  the  first 
suit  he  pleaded  certain  payments,  and  also 
that  the  consideration  of  the  contract  sued 
on  was  another  contract,  entered  into  by 
liim  and  one  Zachary  on  one  side  and  the 
plaintiffs  on  the  other,  whereby  he  and  Zach- 
ary were  to  saw  and  ship  certain  lumber  for 
the  plaintiffs  on  the  terms  specified  in  the 
contract  with  them ;  that  plaintiffs  had  com- 
mitted yarious  breaches  of  that  contract,  had 
!alled  to  make  payments  in  accordance  with 
It,  had  taken  possession  of  lumber  and  failed 
to  make  a  report  of  it,  and  had  committed 
▼arious  other*breaches.  The  defendant  sought 
to  set  up  these  alleged  breaches  of  the  con- 
tract with  him  and  Zachary  by  way  of  re- 
coupment or  set-off  against  the  suit  brought 


against  him.  He  also  alleged  that  he  had  of- 
fered to  rescind  the  contract  between  him  and 
the  plaintiffs,  which  offer  had  been  refused, 
and  that  the  consideration  had  failed.  He 
prayed  for  a  Judgment  against  the  plaintiffs. 
He  then  filed  an  equitable  petition  in  the 
superior  court,  alleging  that  the  plea  involved 
the  granting  of  affirmative  equitable  relief, 
of  which  the  dty  court  had  no  jurisdiction, 
and  prayed  that  injunction  be  granted  to  pre- 
vent both  of  the  attachments  from  proceeding, 
that  they  be  removed  to  the  superior  court 
and  consolidated,  and  the  issues  involved  be 
there  tried.  Zachary  was  not  a  party,  nor 
did  it  appear  what  were  the  respective  inter- 
ests of  him  and  White.  Under  these  facts 
there  was  no  equity  in  the  petition,  and  it 
was  properly  dismissed  on  demurrer. 
Judgment  affirmed.     All  the  Justices  concur. 


(126  Ga.  113) 
BBACHAM  V.  KENNEDY. 
(Supreme  Court  of  Georgia.    March  24,  1906.) 

1.  TBIAL — iNSTBUCTIOWrS. 

The  extract  from  the  charge  upon  which 
error  is  assigned  was  sufaMstantially  correct 
in  regard  to  the  matters  therein  dealt  with,  and 
is  not  erroneous  by  reason  of  the  fact  that 
other  and  distinct  propositions  relating  to  the 
same  subject  were  not  embraced. 

[Bd.  Note. — For  cases  in  point,  see  vol.  46, 
dent.  Dig.  Trial,  $  524.] 

2.  Appeal— Rbvikw. 

The  evidence,  though  conflicting,  was  suffi- 
cient to  authorize  the  verdict,  and  no  sufficient 
reason  appears  for  reversing  the  judgment. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dublin;  J.  B. 
Burch,  Judge. 

Action  between  J.  H.  Beacham  and  A. 
O.  Kennedy.  From  the  Judgment,  Beacham 
brings  error.    AfQrmed. 

Peyton  L.  Wade,  for  plaintiff  in  error.  G. 
H.  Williams,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed..  All  the 
Justices  concur. 


(125  Oa.  109) 
J.  H.  SMITH  &  CO.  V.  EVANS  et  al. 
(Supreme  Court  of  Georgia.    March  24,  1906.) 

1.  Health— S ALB  of  Secondhand  C5lothino. 

Pen.  C5ode  1895,  ft  490,  which  provides: 
"If  any  person  shall  bring  into  this  state  for 
sale,  or  shall  buy,  barter  or  receive  for  the  pur- 
pose of  selline,  any  secondhand  or  cast-off  cloth- 
ing, he  shall  oe  punished  for  a  misdemeanor'tr— 
is  only  applicable  to  transactions  relating  to  the 
purchase  and  sale  of  secondhand  or  cast-off 
clothing  imported  into  this  state. 

2.  Sale— Action  fob  Pbicb— Defenses— II- 

USGALITT  of  TRAN8ACTI0N8. 

As  the  defendants'  special  plea  failed  to  al- 
1^  that  the  goods,  for  the  purchase  price  of 
which  the  suit  was  brought,  were  gecondliand 
and  cast-off  clothing  imported  into  the  state  of 
Georgia,  and,  as  the  demurrer  specifically  point- 
ed out  this  omission,  the  plea  was  properly 
stricken. 
(Syllabus  by  the  Courti 
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Error  from  Superior  Court,  Jasper  County ; 
H.  G.  Lewis,  Judge. 

Action  by  Samuel  Evans,  Jr.,  and  others 
against  J.  H.  Smith  &  Company.  Judgment 
for  plaintiffs,  defendants  bring  error.  Af- 
firmed. 

A,  S.  Thurman,  for  plaintiffs  in  error.  W. 
8.  Florence  and  Glawson  &  Fowler,  for  de- 
fendants in  error. 

EVANS,  J.  This  was  an  action  on  an  ac- 
count By  amendment  to  the  answer  filed  by 
the  defendants  they  alleged,  that  the  articles 
embraced  in  the  bill  of  particulars  were  sec- 
ondhand and  cast-off  clothing  which  they  had 
bought  from  the  plaintiffs,  and  that  the  con- 
tract of  sale  was  void  because  the  goods  were 
not  accompanied  by  a  certificate  from  the  prop- 
er officer  of  the  board  of  health  of  the  place  from 
which  they  had  been  shipped,  stating  that 
they  had  been  duly  disinfected  and  that  there 
was  no  danger  of  spreading  contagious  dis- 
eases, showing  the  character  and  number  of 
the  garments  and  the  date  when  they  were 
disinfected;  and  that  no  such  certificate  was 
recorded  in  the  clerk's  office  of  the  superior 
court  of  the  county  where  the  clothing  was 
offered  for  sale,  and  before  the  offer  of  sale 
was  made.  In  the  amendment  it  was  fur- 
ther alleged,  that  it  was  a  misdemeanor  for 
any  person  to  buy,  barter,  or  receive  any  sec- 
ondhand clothing  for  the  purpose  of  selling 
the  same,  without  complying  with  the  law 
regulating  the  sale  of  such  articles,  and  that 
the  plaintiffs  had  not,  at  the  time  of  the  sale 
of  the  goods  to  the  defendants,  complied  with 
the  requirements  of  the  statute  regulating 
the  sale  of  secondhand  and  cast-off  clothing, 
and  knew  that  the  defendants  were  buying 
and  receiving  the  goods  for  the  purpose  of 
illegally  reselling  the  same.  The  plaintiffs 
demurred  to  the  amended  answer  of  the  de- 
fendants, on  the  ground  that  the  same  set 
forth  no  defense,  because  it  faied  to  allege 
•  that  the  goods  had  been  Imported  into  this 
state  for  sale.  The  court  sustained  the  de- 
murrer, and,  upon  proof  of  the  account,  di- 
rected a  verdict  for  the  plaintiffs.  The  de- 
fendants sued  out  a  bill  of  exceptions,  as- 
signing error  upon  the  direction  of  the  ver- 
dict and  upon  the  striking  of  their  special 
defense. 

The  sole  point  presented  by  this  record  in- 
volves a  construction  of  the  Penal  Code  1895, 
§§  .490,  491 :  "If  any  person  shall  bring  into 
this  state  for  sale,  or  shall  buy,  barter  or  re- 
ceive for  the  purpose  of  selling,  any  second- 
hand or  cast-off  clothing,  he  shall  be  pun- 
ished as  for  a  misdemeanor."  "The  forego- 
ing flection  shall  not  apply  to  secondhand 
clothing  which  shall  be  accompanied  by  a 
certificate  from  the  proper  officer  of  the  board 
of  health  of  the  place  from  which  such  cloth- 
ing may  have  been  shipped,  stating  that  it 
had  been  properly  disinfected,  that  there  is 
no  danger  from  it  of  spreading  contagious 
diseases,  and  giving  the  character  and  num-  | 


ber  of  garments  and  the  date  when  they  were 
disinfected,  which  certificate  shall  be  record- 
ed in  the  clerk's  office  of  the  superior  court 
of  the  county  where  the  clothing  Is  offered 
for  sale  and  before  the  offer  is  made."  These 
sections  are  a  codification  of  the  act  approved 
October  15,  1885.  Acts  1884r«,  p.  137.  The 
first  section  of  that  act  provides  that  "it  shall 
be  unlawful  for  any  person  or  persons  to  im- 
port into  the  state  of  Georgia,  for  the  purpose 
of  sale,  any  secondhand  or  cast-off  clothing." 
The  second  section  makes  it  "unlawful  for 
any  person  or  persons  to  buy,  barter  or  re- 
ceive for  the  purpose  of  selling,  any  such 
secondhand  or  cast-off  clothing."  Pen.  Code 
1895,  §  490,  embraces  all  of  the  first  section 
of  the  act  and  that  part  of  the  second  section 
which  precedes  the  proviso,  which  is  con- 
tained in  the  Penal  Code  1895,  §  49L  It  wiU 
be  observed  that  the  word  "such,"  italicized 
above,  is  omitted  in  the  codification.  Had 
the  code  section  contained  this  word,  it  is 
clear  that  the  buying,  bartering,  or  receiving 
for  sale,  secondhand  or  cast-off  clothing  would 
have  reference  only  to  such  clothing  as  might 
be  brought  Into  this  state  for  the  purpose  of 
sale.  It  is  contended  that  the  effect  of  this 
omission  is  to  create  two  offenses;  one  com- 
mited  by  bringing  secondhand  clothing  into 
the  state  for  sale  without  complying  with  the 
statutory  requirements,  and  the  other  by  buy- 
ing, bartering,  or  receiving  for  sale  any  sec- 
ondhand clothing  in  this  state,  independently 
of  the  fact  of  importation  from  beyond  the 
limits  of  the  state. 

This  is  a  criminal  statute  and  must  be 
strictly  construed.  It  is  uncertain  from  the 
manner  in  which  the  act  was  codified  in  sec- 
tion 490  whether  or  not  the  buying,  barter- 
ing, or  receiving  for  the  purpose  of  sale,  of 
secondhand  or  cast-off  clothing  was  limited 
to  such  clothing  as  might  be  brought  into 
the  state  for  sale.  The  exception  embraced 
in  section  491,  while  not  limited  in  express 
words  to  clothing  shipped  from  beyond  the 
borders  of  this  state,  would  seem  to  have 
particular  application  to  shipments  brought 
into  the  state.  "In  the  codification  of  the 
laws  it  is  almost  impossible  to  go  into  all 
the  details  of  the  different  statutes  codified. 
Where  the  code  sections  are  incomplete  or 
ambiguous,  they  must  be  construed  in  connec- 
tion with  the  original  acts."  Bacon  v.  Jones, 
116  Ga.  139,  42  S.  E.  401.  To  the  same  effect, 
see  Lamar  v.  McLaren,  107  Ga.  599,  34  S.  E. 
116;  Mitchell  v.  Ga.  &  Ala.  Ry.,  Ill  Ga. 
768-770,  36  S.  E.  971,  51  L.  R  A.  622,  and 
citation.  When  we  look  to  the  original  act, 
it  becomes  manifest  that  the  Legislature 
only  intended  to  probU)it  the  sale  of  second- 
hand or  cast-off  clothing  imported  into  this 
state  without  inspection  and  to  require  proper 
evidence  of  inspection  to  be  recorded.  The 
act  of  1885  has  the  following  preamble: 
"Whereas,  the  practice  of  importing  second- 
hand or  cast-off  clothing  into  the  state  for 
sale  has  grown  to  such  an  extent  that  the 
sanitary  condition  of  the  state  is  endangered 
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thereby,**  therefore,  eta  While  the  preamble 
Is  not,  strictly  speaking,  any  part  of  the  act 
Itself,  yet  where  the  body  of  an  act  is  ambig- 
uous or  uncertain,  resort  may  be  had  to  Its 
preamble  for  the  purpose  of  ascertaining  the 
legislative  Intent  Eastman  t.  McAlpin,  1 
Ga.  157;  Price  v.  Bradford,  5  Ga.  370;  John- 
son y.  Reese,  31  Ga.  605.  The  intention  ot 
the  General  Assembly  is  still  more  apparent 
from  the  title  of  the  act,  which  is:  "An  act 
to  prevent  the  importation  of  secondhand 
or  cast-off  clothing  into  the  state  of  Georgia, 
and  the  sale  of  the  same."  A  statute  is 
never  to  be  construed  in  a  way  such  as  will 
render  it  unconstitutional,  if  it  will  admit  of 
another  construction  under  which  it  may  be 
constitutionally  upheld.  Our  Constitution 
declares  that  no  law  shall  pass  which  con- 
tains matter  different  from  what  is  express- 
ed in  the  title  thereof.  Civ.  Code  1895,  % 
5771.  The  title  of  the  act  of  1885  is  confined 
to  the  importation  into  the  state  of  second- 
hand or  cast-off  clothing  and  the  sale  of  the 
"same";  that  is,  the  sale  of  such  clothing  of 
that  character  as  may  be  imported  into'  this 
state.  By  giving  the  statute  the  Interpretation 
that  only  the  buying,  bartering,  or  receiving 
for  sale,  without  inspection  as  prescribed,  of 
secondhand  or  cast-off  clothing  Imported  Into 
the  state,  was  intended  to  be  prohibited,  the 
act  will  not  be  obnoxious  to  the  constitutional 
provision  just  mentioned,  and  full  effect  can 
be  given  to  all  the  words  of  the  statute. 
The  purpose  of  the  Legislature,  as  therein 
expressed,  was  not  changed  by  the  codifica- 
tion of  the  act,  though  without  reference  to 
It  the  meaning  of  the  provisions  of  Pen. 
Code  1895,  §§  490,  491,  is  not  altogether  dear. 

As  the  defendants'  sx>ecial  plea  failed  to 
allege  that  the  goods,  for  the  purchase  price 
of  which  suit  was  brought,  were  secondhand 
and  cast-off  garments  imported  into  the 
state  of  Georgia,  and  the  demurrer  specifi- 
cally pointed  out  this  omission,  the  plea  was 
properly  stricken;  and  as  no  evidence  was 
offered  in  support  of  any  other  defense  re- 
lied on,  the  court  did  not  err  in  directing  a 
verdict  for  the  proven  value  of  the  goods. 

Judgment  affirmed.    All  the  Justices  concur. 


025  Oa.  121) 

ATLANTIC  &  B.  RY.  00.  v.  COBB. 
(Supreme  Court  of  Georgia.    March  24,  1906.) 

Appeal-^Rbview— Grant  of  New  Trial. 

This  case  is  controlled  by  the  well-settled 
rule  that,  where  It  does  not  appear  that  the 
verdict  was  demanded  under  the  law  and  the 
evidence,  the  first  grant  of  a  new  trial  will 
not  be  disturbed,  though  based  on  a  specified 
ground  of  the  motion,  without  regard  to  the 
merit  of  such  ground.  Smith  v.  High  tower, 
51  S.  E.  28,  123  Ga.  110. 
(Syllabus  by  the  (3ourt.) 

Error  from  Superior  Court,  Dooly  CJounty; 
Z.  A.  Llttlejohn,  Judge. 

Action  by  Emellne  Cobb  against  the  Atlan- 
tie  &  Birmingham  Railway  Company.    Ver- 


dict for  defendant    Trom  an  order  granting 
a  new  trial,  it  brings  error.    Affirmed. 

J.  L.  Sweat  and  Crum  &  Jones,  for  plain- 
tiff in  error.  J.  H.  Hall,  Bushie  &  Bushle, 
and  Warren  Roberts,  for  defendant  in  error. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
Jastices  concur. 

(126  Oa.  121) 
WALL  T.  MOULTON. 
(Supreme  Court  of  Georgia.    March  24,  1906.) 

1.  Contracts  —  Evidence  —  Offers  of  Com- 
promise. 

On  the  trial  of  a  case  in  which  the  contest- 
ed issue  is  whether  or  not  the  defendant  en- 
tered into  the  contract  declared  on,  it  is  not 
permissible  for  the  plaintiff  to  make  proof  of 
implied  admissions  of  liability  thereunder,  made 
by  the  defendant  pending  negotiations  for  a 
settlement  by  way  of  compromise;  nor  is  the 
plaintiff  at  liberty  to  show,  as  an  independent 
fact,  that  immediately  after  their  conference  the 
defendant  stated  to  a  disinterested  person  that 
a  compromise  had  been  agreed  on,  '*but  he  bad 
decided  that  he  wasn't  going  to  pay  [the  plain- 
tiff] a  cent,  and  was  going  to  keep  the  money  to 
fight  him  with." 

2.  ApPKAii— Review. 

No  error  was  committed  by  the  trial  judge 
in  rejecting  testimony  offered  by  the  plaintiff, 
nor  in  failing  to  charge'  the  jury  on  the  subject 
of  implied  admissions  arising  from  the  silence  or 
other  conduct,  nor  in  declining  to  set  aside 
the  verdict  in  favor  of  the  defendant,  on  the 
ground  that  the  evidence  did  not  establish 
his  defense. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Schley  Coun- 
ty;   Z.  A.  Llttlejohn,  Judge. 

Action  by  J.  J.  Wall,  executor,  against  C. 
A.  Moulton.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

W.  P.  Wallls  and  C.  R.  McCrory,  for  plain- 
tiff in  error.  W.  B.  Short  and  G.  P.  Monroe, 
for   defendant   in   error. 


EVANS,  J.    Judgment  affirmed.    All  the 
Justices  concur. 


(126  Ga.  222) 
CENTRAL  OP  GEORGIA  RY.  CO.  v.  Mc- 
KENZIE. 

(Supreme  Court  of  Georgia.    March  28,  1906.) 

RaILBOADS— INJXTBT  TO  STOCK  ON  TbAOK. 

Ip.  a  suit  against  a  railway  company  for 
damages  for  injuring  stock  by  the  running  of 
its  cars,  where  the  plaintiff's  testimony  disclosed 
that  the  stock  recently  broke  from  his  lot,  and 
ran  down  the  railroad  track,  closely  pursued  by 
one  of  his  servants^  who,  upon  the  approach  of 
the  train  which  injured  the  stock,  stood  in  the 
center  of  the  track  in  front  of  the  train  and 
signaled  it  to  stop  by  waving  his  hat,  which  sig- 
nals were  unheeded  by  the  railway  employes, 
but  which,  if  heeded,  would  have  enabled  the 
engineer  to  avert  the  collision  of  the  train  with 
the  stock,  and  where  this  evidence  was  contra- 
dicted by  the  defendant's  evidence,  an  issue  of 
fact  was  raised  as  to  whether,  had  proper  dili- 
gence been  exercised  by  the  railway  employes, 
the  injury  to  the  stock  would  have  been  caused. 
The  evidence  was  sufficient  to  authorise  the  ver- 
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diet,  which  has  the  approval  of  the  trial  judge, 
and  the  judgment  refusing  a  new  trial  will  not 
be  disturbed. 

[Ed.  Note.— For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Railroads,  %  161&] 

(Syllabus  bj  the  Gourt.> 

Error  from  Saperior  Court,  Macon  CouBty; 
Z.  A.  Littlejohn,  Judge. 

Action  by  E.  M.  McKenzie  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Wm.  D.  Elddoo,  for  plaintiff  In  error,  E. 
A.  Hawkins,  for  defendant  In  error. 

EVANS,  J.  Judgment  affirmed.  All  the 
JustloeB  concur. 


(126  Ga.  206) 

SEABOARD  AIR  LINE  RY.  CO.  ▼• 

OLIVER. 

(Supreme  Court  of  Georgia.    March  28,  1906.) 

Appeal— Revobw. 

There  being  no  complaint  that  the  conrt 
erred  on  the  trial,  and  the  evidence  warrant- 
ing the  verdict,  the  refusal  of  a  new  trial  was 
not  error. 
(Syllabus  by  the  Court) 

Error  from  Sup^ior  Court,  Webster  Ck>un- 
ty;  Z.  A«  Littlejohn,  Judge. 

Action  by  R.  S.  OUyer  against  the  Sea- 
board Air  Line  Railway  Company.  Judg- 
ment for  plalntilt  Defendant  brings  error. 
Affirmed. 

E.  A.  Hawkins,  for  plaintiff  in  error.  Jas. 
Taylor,  for  defendant  in  error. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices  concur. 


a26  G&.  2S0) 

TAIRCLOTH  ▼.  WEBB. 
(Supreme  Court  of  Georgia.    March  28,  1006.) 

1.  AOBIOULTXTBK— FABK   LABOBEBS— LIENS. 

A  farm  laborer  who  is  hired  to  cultivate 
a  growing  crop,  and  who  performs  in  person 
the  services  required  of  him,  may  assert  not 
onlv  a  special  hen  on  the  product  of  his  labor 
(CJlv.  Code  1895,  §  2793 :  AlcElmurray  v.  Turn- 
er, 12  S.  E.  859,  86  Ga.  215),  but  also  a  general 
lien  upon  all  other  property  belonging  to  his 
employer.    Civ.  Code  1895,  §  2792. 

[Ed.  Note. — For  cases  in  point,  see  voL  2, 
Cent  Dig.  Agriculture,  ft  21.] 

2.  Same — Claim  foe  Lien — Immatube  Cbops 
— Levy. 

As  the  claim  of  lien  may  be  made  at  any 
time  within  one  year  after  the  laborer  is  en- 
titled to  payment  for  his  services  (Civ.  Code 
1895,  §  281o),  an  execution  issued  on  August 
31st  ui>on  an  affidavit  filed  by  him  to  enforce 
his  special  Hen  upon  the  crop,  as  well  as  to  as- 
sert his  general  lien,  is  not  open  to  attaclE  be- 
cause it  commands  the  levying  officer  to  realize 
the  sum  claimed  to  be  due  as  wages  by  levy  and 
sale,  of  any  of  the  goods  and  chattels  of  the 
employer,  ''and  especially  o£  the  crops"  upon 


which  the  special  Hen  Ui  claimed,  which  at  the 
time  are  immature  and  therefore  not  subject 
to  lawful  seizure.  The  process  is  not  to  be 
deemed  void  merely  because  it  cannot  be  Im- 
mediately enforced  by  levy  upon  the  growing 
crops  (Civ.  Code  1895,  §  6425),  but  is  to  be 
construed  as  authorising  and  directing  the  levy- 
ing officer  to  execute  it  when,  and  not  before, 
a  legal  levy  can  be  made  thereunder. 
8.  Same — Retitbn  of  Officeb. 

Though  the  return  of  the  Officer  may  show 
upon  it  face  an  unlawful  attempt  to  make 
immediate  seisure  of  the  immature  crops* 
which  would  render  the  levy  thereon  void  (Scott 
V.  Russell,  72  Geu  35),  yet  this  fact  affords  no 
reason  for  treating  his  return  as  a  nullity, 
when  it  appears  therefrom  that  he  also  levied 
the  execution  on  other  property  of  the  employer, 
including  a  mule.  650  pounds  of  seed  cotton, 
and  a  stack  of  foader.  As  to  the  property  thus 
lawfully  seized,  the  laborer  would  be  entitled 
to  enforce  his  general  lien,  if  he  obtained  judg- 
ment against  his  employer  upon  the  trisi  of  the 
issue  raised  by  the  counter  affidavit  interposed 
by  the  latter  in  resistance  to  the  former's 
claim  of  lien  for  wages  due  and  unpaid. 

4.  Same — ^Affidavit — ^Evidence. 

When  the  laborer  makes  affidavit  that  he 
worked  for  wages  of  "$14  per  month,  from  1st 
day  of  January,  1903,  to  May  19.  1903,  in- 
clusive of  supplies  and  guano  and  all  debts 
for  the  year  1903  on  said  crop,"  he  is  not  en- 
titled to  recover  the  amount  of  wages  claimed 
or  assert  his  lien  on  proof  that  he  was  a 
"cropper,"  and  that  the  services  performed  by 
him  were  rendered  under  a  contract  whereby  he 
was  to  furnish  the  labor  and  half  the  guano, 
and  according  to  the  terms  of  which  the  crop 
raised  was,  at  the  end  of  the  year,  to  be  equally 
divided  between  him  and  the  owner  of  the  land 
on  which  it  was  grown.  In  every  case  the  pro- 
bata must  correspond  with  the  allegata  (Cent- 
ral R.  Co.  V.  Tucker,  4  S.  E.  6,  79  Ga.  128)  ; 
and  especially  Ib  this  true  when  a  lien  is  sought 
to  be  enforced  under  a  statute  which  Is  in  dero- 
gation of  the  common  law  (Mabry  t.  Jndkins, 
66  Ga.  732). 

5.  Same — Pebfobmancb  or  Contract. 

In  order  to  establish  his  lien,  it  is  In- 
cumbent upon  the  laborer  to  show  that  he  com- 
plied with  and  performed  the  contract  declared 
on  (Tanxley  v.  Lampkin,  39  S.  E.  473,  113 
Ga.  1007),  and  that  he  made  demand  for  pay- 
ment after  his  wages  became  due.  Milam  v. 
Solomon,  66  Ga.  55.  He  cannot  successfully 
rely  upon  proof  of  an  award  by  arbitrators 
fixing  the  amount  due  him  when  the  contract 
was  abandoned.  .     . 

6.  Same — Evidenge. 

In  no  view  of  the  evidence  was  the  plain- 
tiff in  this  case  entitled  to  prevail,  and  the 
court  below  erred  in  overruling  the  certiorari 
sued  out  by  the  defendant  to  set  aside  the  ver- 
dict of  the  jury  returned  in  the  justice's  court. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Worth  CJounty; 
W.  N.  Spence,  Judge. 

Action  by  J.  W.  Webb  against  Sid  Fair^ 
cloth.  Judgmant  for  plaintiff.  Defendant 
brings  error.    Reversed. 

J.  J.  Forehand  and  C.  E.  Hay,  for  plaintiff 
in  error.  Park  &  Payton,  for  defendant  in 
error. 


EVANS,  J.    Judgment  reversed.    AH  the 
Justices  concur. 
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GLEAVENGBR  et  al.  ▼.   8TURM  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  24,  1906.) 

1.  Sfboitio  Pebfobmancb— Exeoutobt  CJom- 

TBACT— FbAUD.  ,       , 

An  executory  contract  for  the  sale  of  lana 
will  not  be  specifically  enfbrced  in  favor  of 
a  vendor,  who  has  made  material  fraudulent 
misrepresentations  upon  which  the  vendee  relied 
In  making  the  contract 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Specific  Performance,  f  160.] 

2.  Same  —  Oaroellation  of  Contbacts  — 
Fraud. 

Equity  will  rescind  such  contract,  where 
soch  relief  is  asked  by  the  purchaser. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44, 
Cmt  Dig.  Specific  Performance,  §  425.J 

8.   SAine— MlSBEPBESENTATIONS. 

Misrepresentations,  though  in  a  slisht  de- 
gree, of  material  facts,  relied  upon  by  the 
vendee,  will  defeat  specific  performance  in  favor 
of  the  vendor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44> 
Cent  Dig.  Specific  Performance,  H  160-164.] 

4.  Saii^. 

A  court  of  equity  will  not  specifically  «i- 
fopce  an  executory  contract,  when  it  appears  to 
be  unfair,  tainted  with  fraud,  or  induced  by  mia- 
representations. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Specific  Performance,  H  160-171.] 

(3yllabu8  by  the  Court.) 

Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  a  A.  Cleavenger  and  others  against 
B.  A.  Sturm  and  others.  Decree  for  plaln- 
tiffB,  and  defendant  Sturm  appeals.  Decree 
reversed,  and  contract  rescinded. 

Dent  &  Dent,  for  appellant  Samael  V. 
Woods,  for  appellees. 

SANDERS,  J.  On  the  15th  day  of  Decem- 
ber, 1902,  a  contract  was  entered  Into  be- 
tween Samuel  A.  Clearenger  and  B.  A. 
Sturm,  whereby  the  former  agreed  to  sell  and 
convey  to  the  latter  122  acres  of  land,  with 
the  exception  of  the  coal  underlying  same 
which  had  been  sold,  and  which  was  stated 
to  be  27  or  28  acres  lying  in  Barbour  county, 
tor  the  sum  of  $8,075.  At  the  time  the  con- 
tract was  entered  into,  Sturm  paid  |100  on 
the  cash  payment  On  the  17th  day  of  De- 
cember following,  Cleavenger  made  and  ten- 
dered Sturm  a  deed  conveying  to  him  the 
property,  which  Sturm  refused  to  accept,  and 
at  the  January  rules,  1903,  S.  A.  Cleavenger 
and  Mary  Cleavenger,  his  mother,  filed  their 
bill  In  the  circuit  court  of  Barbour  county 
against  Sturm  and  one  Allen  Moats,  to  com- 
pel specific  execution  of  the  contract,  which 
is  as  follows:  "Dec.  15,  1902.  Article  of 
agreement  between  S.  A.  Cleavenger  of  the 
-first  part  and  B.  A.  Sturm  of  the  second  part 
wltnesseth.  for  and  in  consideration  of  eight 
thousand  and  seventy-five  dollars  ($8,075.00) 
the  party  of  the  first  part  agrees  to  sell  and 
convey  the  said  tract  of  land  that  he  now 
owns  to  the  party  of  the  second  part  under 
a  general  warranty  except  the  coal  that  has 
been  sold,  about  twenty-seven  or  eight  acres, 
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farther  money  In  trust,  which  is  held  by  the 
mother  of  the  party  of  the  first  part  and  in 
case  she  does  not  sign  her  right  away  to 
the  party  of  the  second  pert  the  party  of  the 
second  part  is  to  leave  in  bank  what  would 
be  considered  her  third  Interest  in  said  land 
and  the  above  tract  contains  122  acres  & 
the  5%  acres  of  land  that  the  party  of  the 
first  part  has  rented  of  his  mother  and  is 
to  rent  It  to  the  party  of  the  second  part 
Just  as  he  has  it  and  when  it  comes  Into  his 
possession  is  to  convey  it  to  the  party  of  the 
second  part  at  the  same  price  per*  acre^  and 
the  cash  payment  is  to  be  twenty  hundred 
or  more  at  the  discretion  of  the  party  of  the 
second  part  and  the  residue  in  six  and 
eighteen  months  at  six  per  cent  interest  from 
date  of  deed.  Possession  is  to  begin  on  or 
before  the  15th  day  of  March,  1903."  After 
setting  up  in  the  bill  the  agreement,  and  the 
fact  of  making  and  tendering  the  deed,  and 
Sturm's  refusal  to  accept  same,  the  plaintiffs 
claimed  that,  in  the  negotiations  for  the  pur- 
chase of  the  land,  Sturm  stated  that  It  was 
a  Joint  purchase  for  the  benefit  of  himself 
and  Allen  Moats,  his  father-in-law,  and  fur- 
ther represented  that  Moats  was  to  sign  the 
notes  for  the  deferred  payments,  and  that 
his  name  should  have  been  signed  to  the 
contract,  and  that  he  would  thereafter  sign 
the  same.  To  the  bill  Sturm  and  Moats 
filed  their  separate  answers,  the  latter  deny- 
ing that  he  had  any  connection  whatever 
with  the  contract,  or  that  he  had  ever  author- 
ised Sturm  to  represent  that  he  would  pur- 
chase the  land,  and  further  denying  that  he 
authorised  Sturm  to  sign  his  name  to  any 
contract  for  the  purchase  of  the  land  men- 
tioned, or  to  any  notes  which  might  be  given 
for  the  purchase  price  thereof.  In  the  an- 
swer filed  by  Sturm,  it  Is  claimed  that,  as  an 
inducement  for  him  to  enter  into  the  contract, 
Cleavenger  represented  that  there  were  at 
least  20  acres  of  the  Pittsburg  seam  of  coal 
on  said  land  which  had  never  been  sold,  and 
that  in  addition  the  land  was  underlaid  with 
the  Freeport  seam  of  coal,  and  that  upon  an 
examination  of  the  deed  conveying  the  coal  it 
would  be  found  that  the  matter  was  as  stat- 
ed, when,  as  found  by  Sturm  on  examination 
made  af  t6r  the  signing  of  the  contract  of  pur- 
chase, there  had  been  conveyed  by  said  deed 
all  of  the  Pittsburg  seam  of  coal  and  all  of 
the  Freeport  seam  underlying  the  Pittsburg 
seam,  and  that  the  deed  conveying  the  coal 
also  contained  the  following  provision:  "It 
is  expressly  agreed  and  understood  that  the 
parties  of  the  first  part  further  grant  unto 
the  party  of  the  second  part  the  right  of  in- 
gress and  egress  under,  over  and  through 
said  tract  of  land  for  the  purpose  of  explor- 
ing, excavating,  mining  and  removing  said 
coal  with  all  the  rights  of  drainage,  air 
shafts,  ventilation,  and  to  go  under  and 
through  said  land  for  the  purpose  of  remov- 
ing other  coal  that  may  be  owned  and  mined 
by  the  said  party  of  the  second  part,  or  its 
successors  and  assigns  from  other  tracts  of 
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land  that  may  be  operated  and  mined  bj 
bim  or  them,  and  the  said  party  of  the  sec- 
ond part  is  released  from  all  damage  that 
may  accrue  to  the  surface  of  said  land  by 
reason  of  the  removal  of  the  said  coal  from 
under  the  same,  and  all  other  usual  mining 
rights  and  privileges  are  hereby  granted  that 
may  be  required  in  the  opinion  of  the  party 
of  the  second  part  to  carry  on  said  mining 
operations  and  remove  the  coal  aforesaid,  but 
it  is  expressly  understood  that  the  right  to 
bore  for  oil  and  gas  is  reserved  by  the  parties 
of  the  first  part,  provided  always  that  it 
shall  not  interfere  with  or  cause  damage  or 
anribyance  to  the  second  party  in  its  coal  op- 
erations.'* 

It  is  claimed  that  Gleavenger  said  nothing 
in  regard  to  these  mining  privileges  and  pro- 
visions of  the  deed  when  the  contract  was 
entered  into.  Sturm  a]s6  denied  that  he  had 
ever  represented  that  Moats  was  interested 
in  the  purchase  in  question,  and  prayed  for 
a  rescission  of  the  contract,  and  a  decree 
against  Oleavenger  for  the  cash  payment 
That  the  contract  for  the  sale  and  convey- 
ance was  entered  into  and  that  Sturm  paid 
$100  cash  is  not  questioned,  and  inasmuch 
as  the  court  below  decreed  only  against 
Sturm,  and  not  against  Moats,  and  there  be- 
ing no  cross-assignment  of  error,  the  conten- 
tion that  Moats  was  interested  in  the  pur- 
chase is  eliminated  from  the  case.  The 
specific  performance  of  the  contract  is  re- 
sisted, and  the  rescission  thereof  asked,  on 
the  ground  that  the  plaintiff  Samuel  A. 
Gleavenger  made  certain  misrepresentations, 
whereby  the  defendant  Sturm  was  induced 
to  sign  the  contract  of  purchase.  It  is  char- 
ged that  he  represented  to  the  defendant 
that  there  remained  unsold  upon  the  tract  of 
land  20  or  25  acres  of  the  Pittsburg  vein 
of  coal,  and  that  the  entire  tract  of  land  was 
underlaid  with  the  Preeport  vein  of  coal,  none 
of  which  had  been  sold,  and  also  that  by  the 
terms  of  the  contract  It  was  represented 
that  in  making  the  sale  of  the  40  acres  of 
coal  underlying  the  land,  only  such  mining 
rights  and  privileges  were  given  as  were 
necessarily  implied  by  the  grant,  when,  as  a 
matter  of  fact,  all  of  the  Pittsburg  coal,  and 
40  acres  of  the  Freeport  vein,  had  been  sold 
and  conveyed,  and  the  mining  rights  and 
privileges  granted  by  the  deed  convejring 
the  40  acres  of  coal  were  greater  than  those 
which  necessarily,  by  implication,  would 
have  followed  the  grant  It  appears  that 
Gleavenger,  on  the  19th  day  of  June,  1899, 
conveyed  to  James  Irwin  all  the  coal  under- 
lying 40  acres  of  this  tract  of  land,  while  the 
contract  sought  to  be  enforced  represents 
that  the  coal  had  been  sold  under  about  27 
or  28  acres  thereof.  There  is  no  representa- 
tion by  the  terms  of  the  contract  as  to  the 
Pittsburg  vein  of  coal,  and  the  representa- 
tions relied  upon  as  to  this  coal  are  verbal 
statements  claimed  to  have  been  made  by 
Gleavenger  before  the  contract  of  purchase 
was  signed.    The  evidence  as  to  what  Glea- 


venger said  in  this  regard  is  very  conflicting 
and  uncertain,  but  assuming  that  It  shows 
what  the  defendant  claims  it  does,  still  It 
would  be  insufficient  to  defeat  specific  per- 
formance, much  less  ground  for  rescission. 
These  representations  were  matters  of  opin- 
ion. It  is  clear,  from  the  evidence,  that 
Gleavenger.  did  not  know,  as  a  matter  of  fact, 
that  there  were  20  or  25  acres  of  the  Pitts- 
burg coal  which  had  not  been  sold.  He  took 
Sturm  upon  this  tract  of  Land,  showed  him 
the  outcrop  of  the  coal,  and  pointed  out  the 
boundaries  of  the  coal  which  had  been  sold. 
Sturm's  opportunities  for  knowing  whetb» 
or  not  20  or  25  acres  of  the  Pittsburg  vein  of 
coal  remained  unsold  were  as  good  as  those 
of  Gleavenger.  He  had  the  same  informa- 
tion Gleavenger  had,  and  was  bound  to  know 
at  the  time  of  these  statements  that  Gleaven- 
ger was  giving  them  purely  as  a  matter  of 
opinion.  "Where  the  representation  con- 
sists of  general  commendations,  or  mere  ex- 
pressions of  opinion,  hope,  expectation,  and 
the  like,  and  where  it  relates  to  matters 
which,  from  their  nature,  situation,  or  time, 
cannot  be  supposed  to  be  within  the  knowl- 
edge or  under  the  power  of  the  party  mak- 
ing the  statement,  the  party  to  whom  it  la 
made  is  not  Justified  in  relying  upon  it  and 
assuming  it  to  be  true ;  he  is  bound  to  make 
inquiry  and  examination  for  himself  so  as 
to  ascertain  the  truth ;  and,  in  the  absence  of 
evidence,  it  will  be  presumed  that  he  has 
done  so,  and  acted  upon  the  result  of  his  own 
inquiry  and  examination."  Pom.  Eq.  Jur. 
(3d  Ed.)  ff  891.  This  being  so,  the  defendant 
cannot  be  relieved  from  the  contract  upon 
this  ground. 

But  the  representations  as  to  the  Freeport 
vein  of  coal  are  different.  The  contract  It- 
self represents  that  the  coal  under  about  27 
or  28  acres  of  this  tract  of  land  bad  been 
sold,  when,  as  a  matter  of  fact,  the  plaintiff 
had  sold  and  conveyed  to  Irwin  40  acres, 
making  a  difference  of  12  or  13  acres..  This 
provision  of  the  contract  is  a  representation 
upon  the  part  of  Gleavenger  that  only  27  or 
28  acres  of  this  coal  had  been  sold,  which,  at 
the  time,  he  knew  was  untrue,  because  of  his 
previous  conveyance  to  Irwin.  Having  by 
the  terms  of  his  contract  made  this  represen- 
tation, which  at  the  time  he  knew  to  be  un- 
true, he  cannot  now  be  heard  in  a  court  of 
equity  to  demand  specific  performance  of  that 
contract.  If  these  representations  were  ma- 
terial, and  relied  upon  by  the  defendant,  and 
he  induced  thereby  to  sign  the  contract  The 
evidence  as  to  whether  or  not  Gleavenger 
represented  that  his  entire  tract  of  land  was 
underlaid  with  the  Freeport  vein  of  coal  is 
somewhat  confilcting,  but  the  evidence  that 
such  representation  was  made  clearly  pre- 
ponderates. The  verbal  testimony  showing 
that  Gleavenger  represented  that  none  of  the 
Freeport  vein  of  coal  under  this  tract  of 
land  had  been  sold  Is  sufficiently  combatted 
by  the  terms  of  the  contract  Itself,  and  by  the 
statements  which  Gleavenger  made,  that  he 
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supposed  that  the  deed  conveyed  all  of  the 
coal  under  the  land  which  had  been  sold.  But 
it  clearly  appears  that  the  entire  tract  is 
underlaid  with  the  Freeport  vein,  and  this 
being  so,  it  is  immaterial  as  \f>  whether  or 
not  Cleavenger  made  verbal  statements  or 
representations  as  to  this  fact,  because  by 
the  terms  of  his  contract  he  sold  to  Sturm  all 
the  coal  underlying  the  land,  except  as  to 
the  27  or  28  acres  which  had  been  sold,  when, 
as  a  matter  of  fact,  the  entire  tract  is  under- 
laid with  coal,  and  he  having  sold  and  con- 
veyed 40  acres  instead  of  28  acres,  which  at 
the  time  of  making  the  contract  with  Sturm 
he  knew,  and  knowing,  represented  otherwise, 
would  be  a  fraudulent  misrepresentation. 
Furthermore,  the  provision  of  the  contract 
reciting  that  27  or  28  acres  of  coal  had  been 
conveyed,  without  referring  to  the  mining 
rights  and  privileges  contained  in  the  deed 
of  conveyance,  was  a  representation  that  only 
such  mining  rights  were  granted  by  impli- 
cation as  were  necessary  for  the  removal  of 
the  coal.  The  defendant  had  the  right  to 
assume  that  this  was  so,  and  if,  at  the  time 
of  the  contract,  the  plaintiff  knew  that  he 
had  conveyed  away  this  property,  and  that 
in  the  deed  of  conveyance  he  had  granted 
mining' rights  and  privileges  which  did  not 
impliedly  follow  tne  grant,  it  was  his  duty 
to  make  such  facts  known.  The  mining  priv- 
ileges which  were  granted  in  the  deed  to  Ir- 
win for  the  40  acres  of  coal  are -broad,  and 
authorize  the  doing  of  many  things  which 
would  not  have  been  authorized,  and  which 
could  not  have  been  done  under  a  deed  grant- 
ing only  the  coal,  with  the  necessary  mining 
rights  and  privilege&  A  court  of  equity, 
where  a  false  representation  has  been  made 
as  to  a  material  matter,  which  has  been  re- 
lied upon  by  the  purchaser,  and  he  thereby 
induced  to  purchase,  will  not  enforce  specific- 
ally the  contract,  but  will  rescind  it,  If  asked 
to  do  80.  "A  false  representation  of  quanti- 
ty of  land,  not  relied  on  by  the  purchaser, 
and  not  operating  to  induce  him  to  purchase, 
will  give  him  no  relief  for  deficiency;  but 
when  such  false  representation  is  proven,  pre- 
sumably it  does  BO  operate,  unless  it  other- 
wise appear."  Cork  r.  Cook,  56  W.  Va.  61, 
48  S.  E.  757. 

It  Is  claimed,  however,  that  Cleavenger  in- 
vited Sturm  to  examine  the  record.  It  is 
shown  that  Sturm  did  not  do  so,  but  relied 
upon  the  representations  of  Cleavenger,  which 
he  had  the  right  to  do.  It  is  true,  he  could 
have  examined  the  record  and  ascertained 
the  facts  for  himself,  but  not  having  done  so, 
and  relied  upon  the  statements  of  his  vendor, 
the  latter  cannot  complain  that  he  did  not 
examine  the  record,  but  is  bound  by  the  rep- 
resentations which  he  made.  Judge  Brannon, 
delivering  the  opinion  of  the  court  in  Cork  v. 
Cook,  supra,  says:  "I  will  not  assert  that 
If  the  complaining  party  simply  have  equal 
means  to  ascertain,  he  must  make  inquiry; 
but  where  a  representation  has  been  made, 
especially  a  known  false  one,  it  lies  not 


In  the  mouth  of  the  maker  to  say  to  the  other 
that  he  should  have  made  inquiry  for  him- 
self, because  he  had  right  to  rely  on  the  rep- 
resentation." Kerr  on  Fraud,  79;  Hull  v. 
Fields,  76  Va.  .607;  Wilson  v.  Carpenter's 
Adm'r,  91  Va.  183,  21  S.  B.  243,  50  Am.  St 
Rep.  824.  "It  may  be  laid  down  as  a  general 
proposition  that  where  the  statements  are  of 
the  first  kind,  and  especially  where  they  are 
concerning  matters  which,  from  their  nature 
or  situation,  may  be  assumed  to  be  within 
the  knowledge  or  under  the  power  of  the  par- 
ty making  the  representation,  the  party  to 
whom  It  is  made  has  a  right  to  rely  on  them ; 
he  is  Justified  in  relying  on  them,  and  In  the 
absence  of  any  knowledge  of  his  own,  or  of 
any  facts  which  should  arouse  suspicion  and 
cast  doubt  upon  the  truth  of  the  statements, 
he  is  not  bound  to  make  inquiries  and  exam- 
ination for  himself.  It  does  not,  under  such 
circumstances,  lie  In  the  mouth  of  the  person 
asserting  the  fact  to  object  or  complain  be- 
cause the  other  took  him  at  his  word ;  if  he 
claims^  that  the  other  party  was  not  misled, 
he  is  bound  to  show  clearly  that  such  party 
did  know  the  real  facts;  the  burden  is  on 
him  of  removing  the  presumption  that  such 
party  relied  and  acted  upon  his  statements.** 
Pom.  Eq.  Jur.  (3d  Ed.)  §  891;  Hull  v.  Fields, 
supra;  Llnhart  v.  Foreman's  Adm'r,  77  Va. 
640;  Rorer  Iron  Co.  v.  Trout,  83  Va.  397,  2 
S.  E.  713,  6  Am.  St  Rep.  285;  Redgrave  v. 
Hurd,  L.  R.  20  Ch.  Div.  1,  13,  14,  et  seq.; 
Gammill  v.  Johnson,  47  Ark.  335, 1  S.  W.  610  r 
Bank  of  Woodland  v.  Hiatt  58  Cal.  234; 
Dillman  v.  Nadlehoffer,  119  111.  567,  7  N.  E. 
88.  And  again,  the  same  author  says,  in  section 
805:  ''Where  a  representation  is  made  of 
facts  which  are  or  may  be  assumed  to  be 
within  the  knowledge  of  the  party  making  it, 
the  knowledge  of  the  receiving  party  concern- 
ing the  real  facts,  which  shall  prevent  his 
relying  on  and  being  misled  by  it,  must  be 
clearly  and  conclusively  established  by  the 
evidence.  The  mere  existence  of  opportuni- 
ties for  examination,  or  of  sources  of  informa- 
tion, is  not  sufiicient,  even  though,  by  means 
of  these  opportunities  and  sources,  In  the  ab- 
sence of  any  representation  at  all,  a  con- 
structive notice  to  the  party  would  be  In- 
ferred; the  doctrine  of  constructive  notice 
does  not  apply  where  there  has  been  such  a 
representation  of  fact  If  one  party — a  ven- 
dor, for  example— claims  that  the  Invalidat- 
ing effects  of  his  misrepresentations  are  ob- 
viated, and  that  tne  purchaser  was  not  mis- 
led by  them,  either  because  they  were  con- 
cerning patent  defects  in  the  subject-matter, 
or  because  he  was  from  the  outset  acquainted 
with  the  real  facts,  or  because  he  had  made 
inquiry,  and  had  thereby  ascertained  the- 
truth,  the  foregoing  qualification  plainly  ap- 
plies; it  is  plainly  Incumbent  on  the  vendor 
to  prove  the  alleged  knowledge  of  the  pur- 
chaser by  clear  and  positive  evidence,  and 
not  to  leave  it  a  matter  of  mere  Inference 
or  implication;  an  opportunity  or  means  of' 
obtaining  the  knowledge  is  not  enough.'' 
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We  must  not  confound  the  principles  whlcb 
are  to  be  applied  where  there  is  frand  or 
misrepreeentation  w  ith  those  applicable  to  that 
class  of  cases  where  there  Is  no  frand  or 
misrepresentation,  but  where  the  vendor  is 
unable  to  perform  his  contract  in  Its  en- 
tirety, 'because  of  a  deficiency  in  the  quan- 
tity or  quality  of  the  estate,  or  because  of 
defect  in  his  title  or  interest  In  such  cases 
equity  may  decree  specific  performance,  with 
compensation  or  abatement  for  the  deficiency 
or  defect,  if  the  vendor  can  substantially  per- 
form his  contract  Newman  v.  Kay,  57  W, 
Va.  08,  49  S.  B.  926,  68  L.  R.  A.  908;  Thomp- 
son V.  Jackson,  3  Rand.  504,  15  Am  Dec.  721 ; 
13  Yes.  73;  Pomeroy's  Bq.  Jur.  (Remedies) 
%  831.  Where,  however,  there  is  fraud  or  a 
misrepresentation  which  is  material,  and  up- 
<m  which  the  defendant  relies  in  entering 
into  the  contract,  a  court  of  equity  will 
not  enforce  the  contract,  but  will  rescind  it 
Oil  Co.  V.  Oil  Co.,  47  W.  Va.  84,  34  S.  B.  923; 
Thompson  v.  Tod,  1  Pet  C.  O.  380,  Fed.  Gas. 
No.  13,978;  Boynton  v.  Hazelboom,  96  Mass. 
107,  92  Am.  Dec.  738;  Miller  v.  Chetwood 
et  al.,  2  N.  J.  Ch.  199.  "An  executory  con- 
tract  for  the  sale  of  land  will  not  be  specifi- 
cally enforced  where  the  written  memorial 
describes  the  tract  as  containing  130  acres, 
when  in  fact  it  contained  but  105  acres;  the 
deficiency  being  supplied  by  the  vendor  by  a 
subsequent  purchase  of  27  acres  adjoining, 
but  not  within  the  boundaries  of  the  tract 
as  sold.  The  law  will  not  compel  a  vendee 
either  to  pay  for  land  he  did  not  buy,  or  to 
accept  a  conveyance  of  105  acres  when  he 
bought  130  acre^"  Snedaker  v.  Moore,  63 
Ey.  642.  Pomeroy,  in  his  work  on  Bquity 
Jurisprudence,  classifies  fraudulent  miasRp- 
resentations  under  six  different  heads.  I'he 
first  is  where  a  party  makes  a  statement 
which  is  untrue,  and  has  at  the  time  an  ac- 
tual positive  knowledge  of  its  untruth,  and 
the  necessary  resulting  intent  to  deceive — 
the  scienter  at  law.  This  is  treated.  In  some 
respects,  as  the  highest  form  of  fraud,  and 
is  the  classification  which  applies  to  the  facts 
of  this  case.  Here  the  representations,  by 
the  terms  of  the  contract  were  that  only 
27  or  28  acres  of  the  coal  had  been  sold, 
whereas,  In  truth  and  in  fact,  40  acres  had 
been  sold  and  conveyed.  This  Is  a  positive 
statement  upon  the  part  of  the  vendor,  which 
at  the  time  he  knew  to  be  untrue,  having 
previously  conveyed  the  same  away.  Also, 
by  the  terms  of  the  contract,  only  the  mining 
rights  and  privileges  such  as  by  law  are 
incidental  to  and  follow  the  grant  of  the 
coal  are  represented  to  have  passed  by  the 
deed,  whereas  additional  privileges  were  con- 
veyed thereby.  To  call  for  specific  perform- 
ance, "the  contract  must  be  free  from  any 
fraud,  misrepresentation  even  though  not 
fraudulent  mistake,  or  illegality.*'  Pool  Bq. 
Jur.  $  1405. 

To  entitle  one  to  specific  performance  It 
must  appear  that  he  who  seeks  such  relief, 
as  a  condition  precedent  thereto^  has  done 


or  offered  to  do,  and  is  ready,  able,  and  win- 
ing to  do  and  perform  all  the  material  and 
essential  acts  required  of  him  by  the  stipu- 
lations of  his  agreement,  and  unless  he  shows 
his  willingness  and  ability  to  fulfill  the  con- 
tract upon  his  part,  a  court  of  equity  will 
not  require  the  other  party  to  perform. 
Here  it  appears  that  Cleavenger  is  unable 
to  perform  the  contract  Having  conveyed 
away  40  acres  of  coal,  while  his  contract 
represented  that  he  had  conveyed  only  27 
or  28  acres,  and  also  having  conveyed  away 
mining  privileges,  and  it  not  being  within 
his  power  to  perform,  equity  and  good  ccm- 
science  will  not  require  of  the  defendant  a 
performance  on  his  part  "The  maxim  'he 
who  seeks  equity  must  do  equity'  Is  uniform- 
ly applicable  in  actions  for  specific  perform- 
ance. This  rule,  it  has  been  said,  requires 
of  the  plaintiff  that  he  do  all  that  Is  in  his 
power  to  fulfill  his  part  of  the  contract  which 
he  is  seeking  to  enforce,  according  to  Its 
terms.  He  must  do  his  full  duty  or  the  court 
will  not  regard  his  prayer."  26  Am.  ft  Bng. 
Bncy.  Law  (2d  Bd.)  44.  Boone  v.  Missouri 
Iron  Ck).,  17  How.  (U.  S.)  340,  15  L.  Bd.  171; 
ColBon  V.  Thompson,  2  Wheat  (U.  S.)  336, 
4  L.  Bd.  253;  Morgan  v.  Morgan,  2  Wheat 
(U.  S.)  290,  4  L.  Bd.  242;  Harvie  v.  Banks, 
1  Rand.  408;  Cohn  v.  Mitchell,  115  111.  124 
8  N.  B,  420;  Wiengaertaer  v.  Pabst  115  IlL 
412,  5  N.  B.  385.  However,  the  representa* 
tlons  madSL  must  have  been  relied  upon  by 
the  purchaser,  and  In  concluding  whether  or 
not  this  is  so,  we  must  look  to  the  character 
of  the  representations,  and  to  all  the  facts 
and  circumstances  surrounding  the  case. 
These  representations  go  to  the  very  sub- 
stance of  the  contract,  and,  from  the  whole 
case,  we  conclude  that  they  weve  relied  upon 
by  Sturm  in  entering  Into  it 

Then,  again,  not  only  must  thu  be  so,  but 
the  representations  must  be  mal'^lal.  But 
where  fraudulent  misrepresentations  are 
shown  to  have  been  made,  and  wl^ere  th^ 
have  been  acted  upon  by  the  purchaser  and 
he  induced  thereby  to  sign  the  contract,  It 
will  be  sufiacient  to  refuse  performaiice  and 
to  rescind  the  contract,  tf  the  prejudice  is 
only  slight  "The  court,  however,  doss  not 
inquire  with  any  care  into  the  extent  i>f  the 
prejudice;  It  Is  sufficient  if  the  party  who 
has  been  misled  is  very  slightly  prejudiced* 
if  the  amount  is  at  all  appreciable."  Pom- 
eroy's Ck>ntract8  (Specific  Performance)  S  227. 
And  the  same  author  says,  in  section  228 ; 
"If  a  representation,  upon  which  an  agree- 
ment has  been  entered  into,  is  not  only  un- 
true but  fraudulent,  or  if  it  contains  an^r  ele- 
ment of  knowledge  or  intention,  it  foniis  a 
complete  defense  to  the  enforcement  of  the 
whole  contract  The  party  who  made  it  will 
not  be  allowed,  against  the  objection  of  the 
other  party,  to  waive  the  particular  part  of 
the  contract  to  which  the  false  statement  re- 
lates, or  with  which  it  is  concerned,  and  to 
obtain  a  specific  performance  of  the  rema^in' 
der«    *    ^    ^    ▲  representation,  as  we  ha  ?• 
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seen,  may  preveat  tiie  specific  enforcement  of 
an  agreement  by  a  court  of  equity,  although 
it  waa  not  intentionally  false,  although  the 
party  making  it  was  Innocent  of  any  decep- 
tion, and  believed  his  statement  to  be  true.** 
Viscount  Clermont  T.T&sburgh,  IJ.  &  W.  112; 
Cadman  v.  Homer,  18  Ves.  Jr.  9 :  "Misrepre- 
sentation, though  in  a  slight  degree,  is  an  ob- 
jection to  specific  performance.*'  Pomeroy's 
ESq.  Jur.  9  808,  in  treating  of  the  materiality 
of  the  representation,  says:  "If  any  pecun- 
iary loss  is  shown  to  have  resulted,  the 
court  will  not  inquire  into  the  extent  of  the 
Injury;  it  is  sufficient  if  the  party  misled 
has  been  very  slightly  prejudiced, .  if  the 
amount  is  at  all  appreciable."  Smith  y.  Kay, 
7  H.  K  Cas.  750. 

For  the  foregoing  reasons,  we  reverse  the 
decree  of  the  drcuit  court,  rescind  the  con- 
tract, and  give  decree  in  favor  of  Sturm  for 
the  cash  payment  made  by  him,  with  Interest 


(59  W.  Ya.  689) 

CLARK  V.  BBARD. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  H  1006.) 

!•    TSK ANCT  IIV  COIOCON— OUBTEB  OW  CO-TBN- 
ANT— PATMEWT  of  TAZES. 

The  pa3rment  of  taxes  by  one  co-tenant  on 
the  land  owned  in  common  does  not  of  itself 
constitute  an  ouster  of  another  co-tenant. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  45» 
Cent  Dig.  Tenanpy  in  Common,  U  81,  60.] 

2.  Saicb  — Advkbss  Possession  —  Comhbnos- 

MENY. 

The  statute  of  limitations  does  not  begin  to 
ran  in  favor  of  one  co-tenant  of  land  in  posses- 
sion, against  another  co-tenant  thereof,  until 
actual  ouster  by  the  former,  or  some  other  act 
or  acts  on  hia  part  amounting  to  a  total  denial 
of  the  right  of  the  latter,  and  until  notice  or 
knowledge  of  the  act  or  acts  relied  on  as  an 
ouster  is  brought  home  to  him. 

[Bd.  Note. — ^For  cases  in  point  see  voL  45, 
Cent  Dig.  Tenancy  in  Common*  If  43,  49.] 

8.  Samb. 

The  notice  or  knowledge  required  must  be 
either  actual,  or  the  act  or  acts  relied  on  as 
an  ouster  must  be  of  such  an  open  and  noto- 
rious character  as  to  be  notice  of  themselves, 
or  reasonably  sufficient  to  put  the  disseised  co- 
tenant  on  inquiry  which.  If  diligently  pursued, 
will  lead  to  notice  or  knowledge  In  fact 

[Kd.  Note. — For  cases  in  point,  see  voL  46, 
Cent  Dig.  Tenancy  in  Common,  f  49.] 

4.  Bjectments-Co-tenawct— Vebdict— FOBM. 
If  the  evidence  on  the  trial  of  an  action  of 
ejectment  shows  that  the  plaintiff  is  entitled 
to  hold  a  part  share,  or  interest  (less  than  the 
whole)  of  or  in  the  land  sued  for,  and  that  the 
defendant  is  entitled  to  hold  a  part  share,  or 
interest  Oess  than  the  whole)  of  or  in  said 
land,  the  verdict  sliouid  specify  and  describe 
the  part  share,  or  interest  which  each  of  the 
parties  is  entitled  to  hold. 

[Ed.  Note. — ^For  cases  in  point  we  voL  17, 
Cent  Dig.  Ejectment  §  336.] 

(Syllabus  by  the  Court.) 

Error  from  Circuit  Court  Pocahontas 
County. 

Action  by  Preston  S.  Clark  against  Bmma 
O.  Beard.    Them  was  Judgment  for  defend- 


ant, and  plaintiff  brings  error.   Reversed  and 
remanded. 

Andrew  Price,  lb  M.  McClintic,  and  Henry 
Gilmer,  for  plaintiff  in  error.  B.  &  Turk 
and  F.  B.  Hill,  for  defendant  in  error. 

COX,  J.  Sheldon  Clark,  owning  a  large 
quanti^  of  land  in  Pocahontas  county,  by 
deed  dated  the  29th  of  August  1868,  con- 
veyed a  part  of  his  land  to  his  sons  Preston 
and  Peter,  reserving  one-half  interest  in  all 
the  "stone  coal"  in  parcels  of  the  land  so 
conveyed,  with  certain  privileges  as  to  the 
use  thereof.  By  deed  dated  the  same  day, 
Sheldon  Clark  conveyed  another  part  of  his 
land  to  his  son  Sherman;  and  it  is  claimed 
that  by  this  deed  he  also  conveyed  to  Sher- 
man the  one-half  interest  In  the  "stone  coal" 
reserved  in  the  deed  to  Preston  and  Peter. 
In  1872,  Peter  died,  and  a  controversy  arose 
between  his  widow  and  his  father,  Sheldon, 
as  to  who  was  entitled  to  Peter's  Interest  in 
the  land  so  conveyed  to  Preston  and  Peter. 
This  controversy  was  settled  by  the  widow 
conveying  whatever  interest  she  had  to  the 
father.  It  is  claimed  that  after  this  convey- 
ance there  was  a  partition  of  the  land  so 
conveyed  to  Preston  and  Peter,  between 
Preston  and  Sheldon,  the  owner  of  the  inter- 
est formerly  held  by  Peter.  Afterwards, 
Preston  conveyed  to  others  certain  parts  of 
the  land  which  he  claimed  had  been  so  par- 
titioned to  him.  Sherman  died  in  1901.  The 
third  clause  of  his  will  is  as  follows:  "I 
give  to  my  daughter,  Emma  C.  Beard,  all 
my  land  of  all  descriptions  to  have  it  during 
her  lifetime  giving  to  her  the  privilege  to 
deed  it  to  her  children  during  her  lifetime  as 
she  may  think  best  not  taking  in  considera- 
tion quantity  and  quality  and  if  she  leaves 
no  will  directing  how  to  divide  it  among 
her  children  at  her  death,  I  then  direct  M.  L. 
Beard,  if  living  at  her  death  to  divide  the 
land  among  her  children  not  taking  in  con- 
sideration quantity  and  quality  and  his  divi- 
sion shall  be  legal  under  this  will."  At 
September  rules,  1904,  Preston  Clark  filed 
his  declaration  in  this  action  of  ejectment 
against  Bmma  C.  Beard,  describing  and 
claiming  all  the  land  so  conveyed  by  Sheldon 
to  Preston  and  Peter  Clark,  less  the  part 
which  he  claimed  had  been  partitioned  to 
Sheldon  and  by  his  will  devised  to  certain 
persons  therein  named,  and  less  the  parts 
conveyed  by  Preston  to  others.  There  was 
a  plea  of  not  guilty,  a  trial  by  jury,  and  a 
general  verdict  for  the  defendant  in  this  lan- 
guage: "We,  the  jury,  find  for  the  defend- 
ant" Plaintiff  moved  to  set  aside  the  ver- 
dict which  motion  was  overruled,  and  judg- 
ment entered  dismissing  the  action,  and 
plaintiff  excepted.  A  writ  of  error  was  al- 
lowed to  the  judgment  upon  petition  of  the 
plaintiff.  The  plaintiff  makes  three  assign- 
ments of  error,  the  first  and  second  of  which 
relatt  to  instructions  to  the  jury,  given  and 
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refused.  These  instrnctions  will  hereafter 
be  referred  to  by  their  numbers. 

Complaint  is  made  of  the  refusal  of  the 
court  to  give  No.  1  for  plaintiff,  which  is  as 
follows:  "The  court  instructs  the  Jury  that 
the  deed  of  August  29,  1868,  from  Sheldon 
Clark  to  Sherman  H.  Clark,  under  which  de- 
fendant claims,  does  not  grant  to  said  Sher- 
man Clark  any  interest  in  the  coal  in  or 
under  the  lands  described  in  the  plaintiffs 
declaration."  This  instruction  raises  the 
question  of  the  sufficiency  of  the  deed  from 
Sheldon  to  Sherman  Clark  to  pass  any  inter- 
est in  the  coal  in  the  land  claimed  by  the 
declaration.  It  is  urged  that  the  description 
in  this  deed  is  insufficient  to  pass  to  Sherman 
Clark  the  one-half  interest  in  the  coal  re- 
served in  the  deed  from  Sheldon  to  Preston 
and  Peter  Clark.  This  deed  to  Sherman,  af- 
ter describing  and  conveying  certain  land 
upon  the  waters  of  Cherry  and  Hills  Creek 
north  of  a  designated  line,  and  certain  land 
on  Robins  Fork  of  Spring  Creek  south  and 
east  of  a  designated  line,  contains  the  fol- 
lowing additional  clause:  "(the  different 
tracts  lying  on  Spring  Creek  and  Cherry  are 
as  follows :  1,000, 100,  45,  230,  392, 206, 72,  and 
the  lines  above  given  is  the  division  line  in 
said  surveys).  Also,  I  convey  to  said  Sher- 
man H.  Clark  one-half  interest  in  all  the 
stone  coal  that  is  upon  the  different  tracts 
Just  given,  lying  on  Spring  Creek  and  Cher- 
ry, west  and  north  of  the  division  line  here- 
tofore given,"  etc.  It  is  obvious  that  the 
words  "different  tracts"  in  this  clause  re- 
late to  the  tracts  last  before  mentioned.  The 
conveyance  of  the  interest  in  coal  was  addi- 
tional to  the  grant  of  the  other  lands  spe- 
cifically described  In  the  previous  part  of  the 
deed.  We  must  give  to  the  deed  a  reason- 
able construction.  The  conveyance  of  land 
without  limitation,  reservation,  or  exception, 
includes  the  coal  in  place  under  it,  if  owned 
by  the  grantor.  There  was  no  necessity  for 
adding  a  clause  conveying  an  interest  In  the 
coal  in  the  land  conveyed  absolutely  by  the 
deed.  We  think  that  it  was  the  intention 
of  the  additional  clause  to  pass  a  one-half 
interest  in  the  coal  in  the  land  included  in 
the  tracts  mentioned,  west  and  north  of  the 
designated  division  line  or  lines.  It  is  also 
claimed  that  because  this  clause  uses  the 
word  "convey"  instead  of  "grant"  in  relation 
to  the  one-half  interest  in  coal,  it  is  insuffi- 
cient The  word  "convey"  is  sufficient  to 
pass  an  estate  in  land.  Chapman  v.  Charter, 
46  W.  Va.  769.  34  S.  B.  768.  There  was  no 
error  in  refusing  this  instruction. 

Complaint  Is  made  because  /Instructions 
Nos.  1,  2,  3,  and  4,  offered  by  defendant  In 
error,  were  given.  The  plalntinff  In  error 
claims  the  one-half  interest  in  the  coal  con- 
veyed by  the  deed  from  Sheldon  to  Sherman 
Clark,  to  the  extent  that  the  coal  is  in  the 
land  for  which  he  sues,  by  ouster  and  ad- 
verse possession  against  his  co-tenant,  Sher- 
man Clark,  and  against  his  devisee  or  de- 
visees.   We  win  consider  Nos.  1  and  8  to- 


gether. They  are  as  follows:  •'No.  1.  The 
court  Instructs  the  Jury  that  a  tenant  in  com- 
mon may  oust  his  co-tenant  and  hold  in 
severalty,  but  a  silent  possession,  unacc<Mn- 
panied  by  any  action  amounting  to  an  ouster, 
or  giving  notice  to  the  co-tenant  that  bis  poch 
session  Is  adverse,  cannot  be  construed  Into 
an  adverse  possession.  "No.  8.  The  court  fur- 
ther instructs  the  Jury  that  the  plaintiff.  Pre** 
ton  S.  Clark,  and  Sherman  H.  Clark,  deceas- 
ed, were  Joint  tenants  In  the  coal  underlying 
the  lands  in  the  declaration  mentioned,  and 
became  so  by  virtue  of  the  conveyance  from 
their  father,  Sheldon  Clark,  Introduced  as 
evidence  in  this  case;  and  that  In  order  for 
the  plaintiff,  Preston  S.  Clark,  to  oust  the 
said  Sherman  H.  Clark  or  his  devisees  as  to 
said  coal  right,  there  must  be  an  actual  ouster 
by  the  said  Preston  S.  Clark  of  bis  co-t«iant, 
Sherman  H.  Clark,  or  his  devisees,  and  a 
giving  of  notice  to  his  said  co-tenant  Sher- 
man H.  Clark,  or  his  devisees,  that  his  pos- 
session was  adverse  at  least  for  a  period 
of  10  years  prior  to  the  institution  of  thla 
suit,  and.  If  the  Jury  believe  there  was  no 
such  ouster  and  notice,  then  they  must  find 
for  the  defendant,  Emma  C.  Beard."  The 
defendant  had  a  right  to  instructions  pro- 
pounding the  law  covering  her  theory  of  the 
case,  based  upon  the  evidence  before  the  Jury. 
In  considering  the  language  of  these  Instruc- 
tions, it  is  well  to  keep  In  view  certain  prin- 
ciples applicable.  "Ouster,"  In  a  legal  soise. 
Is  the  wrongful  dispossession  or  exclusion 
from  real  property  of  a  party  entitled  to  the 
possession  thereof.  The  statute  of  limitations 
does  not  begin  to  run  in  favor  of  one  co-tenant 
of  land  in  possession,  against  another  co-ten- 
ant thereof,  until  actual  ouster  by  the  former, 
or  some  other  act  or  acts  on  his  part  amount- 
ing to  a  total  denial  of  the  right  of  the  latter, 
and  until  notice  or  knowledge  of  the  act  or 
acts  relied  on  as  an  ouster  is  brought  home 
to  him.  Boggess  v.  Meredith,  16  W.  Va.  1; 
Cooey  V.  Porter,  22  W.  Va.  123;  Pry  v.  Payne, 
82  Va.  759,  1  S.  E,  197 ;  Section  15,  c.  90.  Code 
1899.  The  notice  or  knowledge  required  must 
be  either  actual,  or  the  act  or  acts  relied  on 
as  an  ouster  must  be  of  such  an  open  and 
notorious  character  as  to  be  notice  of  them- 
selves, or  reasonably  sufficient  to  put  the 
disseised  co-tenant  on  inquiry  which.  If  dili- 
gently pursued,  will  lead  to  notice  or  knowl- 
edge In  fact  Cooey  v.  Porter,  supra.  Knowl- 
edge is  the  equivalent  of  notice.  Thus  we 
see  that  either  actual  notice,  or  notice  arising 
from  the  open  and  notorious  character  of  acts, 
may  avail.  No.  1  assets  a  very  old  principle 
of  law.  It  was  announced  by  Chief  Justice 
Marshall  in  the  opinion  of  the  Supreme  Court 
of  the  United  States  In  McClung  v.  Rosa,  5 
Wheat  116,  5  L.  Ed.  46,  and,  so  far  as  we 
are  aware.  Its  soundness  has  never  since  been 
questioned.  This  principle  was  carried  into 
point  3  of  the  syllabus  of  our  case  of  Justice 
v.  Lawson.  46  W.  Va.  163,  83  S.  B.  102.  The 
essence  of  this  principle  is  that  the  sll^it 
possession  of  one  co-tenant,  without  either 
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ouster  or  notice.  Is  not  adverse  to  the  other 
co-tenant  We  cannot  say  that  this  Instruc- 
tion was  inapplicable  to  the  case,  in  view  of 
the  evidence  and  of  the  theory  advanced  by 
the  defendant*  and,  being  correct  in  principle, 
there  was  no  error  in  giving  it  No.  3  was 
evidently  Intended  to  apply  to  this  case  the 
principle  stated  in  No.  1.  Instead  of  using 
the  words  "ouster  or  giving  of  notice,"  No.  3 
used  the  words  "actual  ouster  ♦  ♦  ♦  and 
a  giving  of  notice."  The  Jury  might  reason- 
ably conclude  from  the  language  of  No.  3  that 
the  only  notice  which  could  avail  the  plain- 
tiff would  be  actual  notice  given  by  him  of 
an  ouster,  and  that  notice  or  knowledge  aris- 
ing from  the  character  of  acts,  however  open 
and  notorious,  could  not  be  considered  in 
deteunining  the  rights  of  the  parties.  No.  3 
was  in  this  respect  calculated  to  mislead  the 
Jury,  and,  in  the  form  offered,  should  have 
been  refused.  We  have  not  deemed  it  neces- 
sary to  discuss  the  question  when  and  under 
what  circumstances  a  presumption  of  dis- 
seisin or  ouster  of  one  co-tenant  by  another, 
after  great  lapse  of  time.  Is  warranted,  as  no 
such  question  was  presented  by  the  instruc- 
tions mentioned.  On  this  subject  see  Purcell 
V.  Wilson,  4  Grat  (Va.)  16;  Stonestreet  v. 
Doyle,  76  Va.  379.  40  Am.  R^  731 :  Zeller's 
Lessee  v.  Eckert  et  al.,  4  How.  (U.  S.)  289, 
11  L.  Bd.  ©79. 

No.  2,  for  def^dant  In  effect  instructed 
the  Jury  that  the  payment  of  taxes  by  one  co- 
tenant  does  not  operate  as  an  ouster  of  the 
other  co-tenant  The  payment  of  taxes  by 
one  co-tenant,  on  the  land  owned  in  common, 
does  not  of  itself  constitute  an  ouster  of  the 
other  co-tenant  Lagorlo  et  al.  t.  Dozier,  91 
Va.  492,  22  S.  E.  289.  The  silent  payment  of 
taxes  by  one  co-tenant— that  is,  payment  not 
under  adverse  and  exclusive  claim  to  the 
land,  and  without  notice  or  knowledge  of  such 
claim  being  brought  home  to  the  other  co- 
tenant  is  perfectly  consistent  with  the  co- 
tenancy. It  has  been  frequently  held  that  a 
purchase  by  one  co-tenant,  at  a  sale  for  de- 
linquent taxes,  of  the  land  owned  in  common, 
Inures  to  the  benefit  of  the  other  co-tenant 
Cecil  V.  Clark,  44  W.  Va.  659,  30  S.  B.  216 ; 
Parker  v.  Brast  45  W.  Va.  399,  32  S.  B.  269 ; 
Davis  V.  Settle,  43  W.  Va.  17,  26  S.  B.  557. 
There  was  no  error  in  giving  this  instruction. 

No.  4,  for  defendant  in  error,  Is  as  follows : 
•The  Jury  is  further  Instructed  that  if  they 
believe  the  plaintiff,  Preston  S.  Clark,  recog- 
nized or  admitted  any  right  in  Sherman  H. 
Clark,  deceased,  or  his  devisees,  to  the  coal 
underlying  the  land  mentioned  in  the  declara- 
tion, within  10  years  prior  to  the  Institution 
of  this  suit,  then  said  Preston  S.  Clark  is 
estopped  from  now  denying  said  right  to  said 
coal."  The  only  recognition  or  admission 
claimed  in  this  <!ase  was  verbal.  The  proposi- 
tion announced  In  this  instruction  is  errone- 
ous, unless  it  be  qualified.  If  the  recognition 
or  admission  mentioned  In  the  instruction 
was  made  by  plaintiff  after  he  had  acquired 
good  title  to  the  one-half  interest  in  the 


coal  in  controversy,  by  such  ouster  and  ad- 
verse possession,  and  such  notice  or  knowl- 
edge as  was  necessary  for  that  purpose,  then 
such  recognition  or  admission  would  be  in- 
effectual to  divest  the  plaintiff  of  his  UUe 
and  to  reinvest  it  in  his  former  co-tenant  or  . 
his  devisees.  Parol  disclaimers  cannot  affect 
a  vested  title.  In  the  face  of  the  statute  of 
frauds.  High's  Heirs  v.  Pancake,  42  W.  Va. 
607,  26  S.  B.  636;  Wade  v.  McDougle  (W. 
Va.)  52  S.  B.  1026.  Na  4  did  not,  by  Its 
terms,  purport  to  limit  its  effect  to  a  time 
when  plaintiff  did  not  have  good  title.  In 
substance,  It  directed  the  Jury  that  the  plain- 
tiff would  be  estopped  If  he  made  the  ad- 
mission or  recognition  within  10  years  be- 
fore the  suit,  regardless  of  whether  he  then 
had  good  title  or  not  This  Instruction,  in 
the  language  offered,  should  have  been  re- 
fused.       , 

The  third  assignment  of  error  is  that  the 
court  refused  to  set  aside  the  verdict  and 
award  the  plaintiff  a  new  trial.  By  the  dec- 
laration, the  plaintiff  described  and  claimed 
certain  land  absolutely.  There  was  no  dis- 
claimer by  the  defendant  but  a  plea  of  not 
guilty,  and  the  general  verdict  for  defendant 
and  Judgment  thereon.  The  evidence  dis- 
closes that  the  only  real  controversy  In  the 
case  was  in  relation  to  the  one-half  interest 
in  the  coal  under  the  land  claimed  by  the 
declaration;  The  plaintiff's  right  and  title  to 
the  land  sued  for,  other  than  the  one-half  in- 
terest in  the  coal,  was  uncontroverted  and 
unquestioned  by  the  evidence.  The  plaintiff 
did  not  locate  and  identify  the  land  described 
and  claimed  in  the  declaration.  This  require- 
ment seems  to  have  been  tacitly  waived  by 
the  conduct  of  the  parties  in  limiting  the 
trial,  both  by  their  evidence  and  instructions, 
to  the  controversy  in  relation  to  the  coal. 
They  seem  to  have  waived  all  matters  of 
form,  and  of  substance  as  well,  except  as  to 
the  controversy  in  relation  to  the  coal.  What 
is  the  effect  of  this  general  verdict  for  de- 
fendant and  Judgment  thereon?  Are  they,  if 
allowed  to  stand,  conclusive  between  the  par- 
ties as  to  all  the  land  for  which  plaintiff 
sued?  Is  the  verdict  sustained  by  the  evi- 
dence? The  defendant  should  have  disclaim- 
ed as  to  all  the  land  for  which  plaintiff  sued, 
except  the  one-half  interest  in  the  coal ;  but 
she  did  not  Under  these  circumstances,  a 
general  verdict  for  defendant  and  Judgment 
thereon  are  conclusive  between  the  parties  as 
to  the  right  of  possession  to  all  the  land  sued 
for,  If  allowed  to  stand,  unless,  perhaps,  the 
plaintiff  could,  in  the  future,  show  the  fact 
that  the  controversy  in  this  case  was  limited 
to  the  one-half  interest  In  the  coal.  The  case 
of  Wilson  V.  Braden,  48  W.  Va.  196,  36  S.  B. 
367,  is  similar  in  this  respect  to  this  case. 
There  the  plaintiff  sued  for  2,500  acres  of 
land,  and  the  defendant  Braden  claimed  50 
acres  and  the  defendant  Deem  250  acres 
thereof.  There  was  no  disclaimer,  and  no 
controversy  as  to  the  residue  of  the  land. 
There  was  a  general  verdict  for  defendants. 
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This  court  set  aside  tbat  verdict  In  Low 
r.  Settle,  22  W.  Va.  387,  the  defendant  daUn- 
ed,  and  the  Jury  found  for  defendant,  a  speci- 
fied part  of  the  land  sued  for,  and  found  noth- 
ing as  to  the  residue  of  the  land.  That  ver- 
dict also  was  set  aside  by  this  court  The 
verdict  in  the  case  at  bar,  for  the  defend- 
ant generally,  relates  to  all  the  land  for 
which  the  plaintiff  sued,  and  in  tliis  respect 
is  unwarranted  by  the  evidence,  or  by  any 
actual  claim  of  the  defendant  in  this  case. 
It  must  be  set  aside  as  erroneous.  Wilson 
▼.  Braden,  supra;  Low  v.  Settle,  supra; 
M'Arthur  v.  Porter,  6  Pet  (U.  S)  205,  8  L. 
Ed.  371 ;  Beynolds  v.  Cook,  83  Ya.  817»  8  S. 
B.  710,  6  Am.  St  B^.  817;  Slocum  v.  Ck>mp- 
ton,  93  Ya.  374,  26  S.  E.  8. 

Where  the  evidence,  upon  the  trial  of  an 
action  of  ejectment  shows  that  the  plaintiff 
is  entitled  to  hold  a  part  share,,  or  interest 
(less  than  the  whole)  of  or  In  the  land  sued 
for,  and  that  the  defendant  is  entitled  to  hold 
a  part  share,  or  interest  G^ss  than  the  whole) 
of  or  in  the  same  land,  the  verdict  should 
specify  and  describe  the  part  share,  or  in- 
terest which  each  is  entitled  to  hold.  Wil- 
son V.  Braden,  supra;  Oallls  v..  Q^enjp,  11 
Qrat  84;  Gregory  v.  Jackso%.6  Munf.  25. 
The  statement  Just  made  must  not  be  taken 
as  any  expression  of  (pinion  by  this,  court 
that  the  evidence  introduced  upon  the  former 
trial  would  Justify  a  verdict  In  pdrt  for  plain- 
tiff and  in  part  for  defendant  We  express 
no  opinion  as  to  the  sufficiency  of  the  evi- 
dence to  sustain  either  the  plaintiff  or  defend- 
ant as  to  the  controversy  In  relation  to  the 
one-half  interest  in  the  coal. 

There  has  been  a  mistrial,  and  the  case 
must  be  remanded  for  another  trial.  If 
there  shall  be  no  disclaimer,  and  no  waiver 
of  the  requirement  that  the  plaintiff  must 
locate  and  show  title  to  the  Identical  land 
for  which  he  sued,  he  will  not  nnder  the 
law,  be  relieved  from  so  doing.  Logan's 
Heirs  v.  Ward  ( W.  Ya.)  62  S.  B,  398 ;  Wade 
V.  McDougle,  supra;  Pennington  v.  Under- 
wood (W.  Va.)  53  S.  B.  465;  Stockton  v. 
Morris,  39  W.  Ya.  432,  19  S.  B.  531. 

The  Judgment  complained  of  is  reversed, 
the  verdict  set  aside,  a  new  trial  awarded, 
and  the  case  remanded,  to  be  further  pro- 
ceeded with  according  to  law. 

(59  W.  Va.  683) 

CASTO  et  al.  ▼.  BAKBH  et  a1. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  24,  1906.) 

1.  Deed— Construction— INTEWT  o»  Parties 
—Evidence. 

In  construing  a  deed  in  which  there  is  a 
latent  ambiguity  as  to  a  boundary  line,  occa- 
sioned by  disagreement  between  monuments  and 
marked  lines,  on  the  one  hand,  and  magnetic 
courses,  on  the  other,  therein  specified,  as  matter 
of  description,  the  intention  of  the '  parties, 
which  is  the  controlling  factor  In  the  problem, 
is  to  be  ascertained  from  the  facts  and  circum- 
stances attending  the  execution  of  the  deeds,  and 
the  situation  and  conduct  of  the  parties,  and,  as 
a  rule  of  law,  they  are  presumed  to  have  been  in- 


fluenced and  controlled  by  facts  of  which  thev 
had  knowledge  rather  than  by  things  of  which 
they  knew  not. 

[Ed.  Note. — ^For  cases  in  point;  see  voL  10^ 
Cent.  Dig.  Deeds,  M  231,  2^.] 

2,  AppKAii— Review— Ykbdict« 

A  verdict,  clearly  inconsistent  with  all  the 
controlling  facts  in  the  case,  none  of  which  are 
in  any  way  controverted,  will  be  set  aside,  at 
being  contrary  to  the  law  and  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Mason  County. 

Action  by  Maria  B.  Oasto  and  othen 
against  C.  J.  and  O.  W.  Baker.  Judgment 
for  plaintiffs,  and  defoidants  bring  error. 
Reversed  and  remanded. 

W.  R.  Gunn  and  B.  H.  Blagg,  for  plalntUfii 
in  error.  John  B.  Beller  and  John  W.  Ea^ 
lish,  for  defendants  in  error. 

POFFBNBARGBB,  J.  On  a  writ  of  error 
to  a  judgm^t  of  the  circuit  court  of  Mason 
county,  in  an  action  of  ejectment,  C.  J.  Baker 
and  Geo.  W.  Baker  make  only  one  assignment 
of  error,  namely,  the  refusal  of  the  court  t» 
grant  them  a  new  trial,  on  the  ground  that 
the  verdict  in  favor  of  the  plaintiff,  Maria  B. 
Casto,  is  contrary  to  the  law  and  the  ofvi- 
dence. 

Strange  as  It  may  seem,  there  is  no  conflict 
whatever  In  the  evidence.  The  testimony  of 
all  the  witnesses  is  in  perfect  harmony  and 
agreement,  and  the  only  question  submitted 
to  the  jury  was  that  of  the  intent  of  the 
grantor  in  the  execution  of  three  deeds.  In 
the  year  1878,  Charles  Baker,  having  four 
sons  and  a  daughter,  namely,  W.  H.,  J.  M.^ 
C.  J.  and  Geo.  W.  Baker,  and  Maria  B.  Caatow 
and  owning  a  considerable  quantity  of  land, 
divided  it  among  his  children,  by  executing 
deeds  to  them  for  the  portions  which  he  de- 
sired them  to  have.  Accordingly,  A.  W.  Rol- 
lins, a  surveyor,  came,  at  his  request,  and 
divided  the  land  into  parts,  by  survey,  as 
directed  by  Charles  Baker,  and  then  prepared 
the  deeds,  which  were  immediately  executed 
by  Charles  Baker  and  his  wife.  The  lots  so 
laid  off  for  C.  J.  Baker,  Geo.  W.  Bak»,  and 
Maria  B.  Casto,  respectively,  were  cotermi- 
nous, and  a  comer,  common  to  the  lots  sur> 
veyed  for  C.  J.  and  Cko.  W.  Baker,  was  in 
the  eastern  line  of  the  lot  surveyed  for 
Maria  B.  Casto,  the  general  course  of  which, 
though  broken,  is  practically  north  and  south. 
Where  the  grantor  fixed  that  line,  by  the 
deeds  to  said  three  children,  is  the  bone  of 
contention.  As  the  calls  of  that  line  follow 
the  first  call  in  the  description  of  the  tract 
conveyed  to  Maria  B.  Casto,  as  found  in  her 
deed,  it  is  necessary,  in  the  interest  of  clear- 
ness, to  quote  hare  the  description  of  the  first 
line  as  well  as  that  of  the  one  In  controversy. 
They  read  as  follows:  ''Beginning  at  a  stone 
pile  in  the  run  bottom,  and  thence  down  the 
run  N.  86"*  B.,  about  6  poles,  to  a  poplar  near 
branch ;  thence  N.  3,  43  poles,  to  small  white 
oak,  corner  to  G.  W.  Baker ;  thence  N.  5""  B., 
17  poles,  to  a  dogwood;  thence  N.  12*  B.,  6 
poles,  to  a  small  dogwood;  thaice  N.  42*  E.« 
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17  poles,  to  a  black  oak  on  the  brink  of  tbe 
hllL"  The  descriptions  in  the  deeds  to  G.  J. 
and  Geo.  W.  Baker,  so  far  as  they  relate  to 
this  line,  and  the  oak  comer,  are  substantial- 
ly in  accord  with  the  calls  joat  qnoted.  Geo. 
W.  Baker's  deed  calls  for  a  large  white  oak 
as  the  comer  Instead  of  a  small  one,  bnt  calls 
for  a  small  one  also  (on  the  Maria  Casto  line) 
four  poles  from  the  comer.  0.  J.  Baker*8 
deed  makes  the  call  **N.  5**  B.,  17  poles,"  read 
"N.  5**  B.,  13  poles,"  and  the  call  "N.  W  B., 
6  poles,"  read  "N.  IS**  B.,  6  poles  11  links." 
These  discrepancies  are  very  slight.  The  lo- 
cation of  every  monument  called  for  on  the 
line,  as  described  by  the  deed,  is  known  and 
oncontroverted,  and,  if  the  line  be  established 
according  to  them,  the  case  is  for  the  defend- 
ants. But,  in  attempting  to  apply  the  de- 
scription as  a  whole,  the  courses  called  for  do 
not  correspond  with  those  found  in  running 
tbe  Hues  according  to  the  monuments.  If 
the  monuments  be  ignored  and  the  line  es- 
tablished by  the  calls  for  courses  and  dis- 
tances, the  case  is  for  the  plaintiff.  Only 
part  of  the  line  as  described  in  the  deed  by 
monuments  was  actually  surveyed  and  mark- 
ed. None  of  the  line,  claimed  by  the  plain- 
tiff, was  actually  surveyed.  This  circum- 
stance is  accounted  for  by  the  witnesses  in 
the  following  manner:  The  line,  as  actually 
run,  began  at  the  stone  pile  and  ran  straight 
to  the  G.  W.  Baker  oak  comer,  and  thence, 
following  the  calls  given  in  the  deed,  to  the 
black  oak  corner,  on  the  brink  of  the  hill. 
After  all  the  surveying  had  been  done,  and 
before  the  deeds  had  been  written,  Charles 
Baker  asked  the  surveyor  if  he  could  not, 
without  a  resurvey,  drop  down  from  the  stone 
pile  to  the  poplar,  so  as  to  give  his  daughter 
more  of  the  top  of  the  bill,  between  the  pop- 
lar and  the  oak,  for  a  building  site.  He  re- 
plied that  he  could,  and  thereupon  wrote  the 
deeds,  according  to  direction.  If  the  calls 
for  monuments  are  controlling,  he  changed 
the  line  only  from  the  south  end  of  It  to  the 
oak  comer,  and  thereby  gave  her  an  addition- 
al triangle,  bounded  by  lines  drawn  from  the 
stone  pile  to  the  poplar,  thence  to  the  oak  and 
thence  back  to  the  stone  pile;  but, "If  the  calls 
for  courses  and  distances  are  to  prevail,  he 
moved  the  whole  line  to  the  east  about  six 
poles,  and  thereby  gave  her  an  additional 
Irregular  parallelogram.  Taking  the  latter 
view,  the  Jury  found  for  the  plaintiff. 

The  question  thus  determined  by  the  Jury 
was  one  of  intention.  Involved  in  the  construc- 
tion of  the  deed,  a  matter  of  law  and  fact 
combined,  not  one  of  pure  fact  A  latent 
ambiguity  in  the  deed,  discovered  in  the  ef- 
fort to  apply  it  to  its  subject-matter,  the  land, 
and  not  apparent  on  its  face,  made  it  neces- 
sary to  consider  all  the  circumstances  attend- 
ing the  execution  of  the  deed,  the  situation  of 
the  parties  and  their  conduct  in  the  transac- 
tion of  the  business.  The  object  of  the  de- 
parture from  the  survey,  in  the  execution  of 
tbe  deeds,  was  to  give  Mrs.  Casto  more  land 


near  the  south  end  of  her  eastern  line.  The 
problem  submitted  to  the  surveyor  was, 
whether  he  could  accomplish  that  result,  with- 
out further  surveying.  To  aid  him,  it  was 
suggested  that  he  make  the  p<^lar  the  south 
terminus,  instead  of  th4  stone  pile.  All  knew 
where  It  was.  Then  his  field  notes  disclosed 
the  oak  comer  tree  on  the  line  surveyed.  To 
that,  he  could  determine  the  distance  by  cal- 
culation, or  Insert  the  distance  between  it 
and  the  stone  pile^  for  It  was  approximately 
the  same  pile.  The  course  of  this  new  line 
f^m  the  poplar  to  the  oak  would  differ  from 
that  of  the  old  line,  and  the  making  of  that 
change  was  probably  the  most  difficult  mat- 
ter in  the  transaction.  For  some  reason,  he 
failed  to  make  It  If  he  had  made  it,  all  the 
other  courses  would  have  agreed  with  the 
line,  as  indicated  by  the  monuments.  He  did 
not  know,  and  could  not  have  known,  what 
object  would  be  the  C.  J.  and  Geo.  W.  Baker 
corner  on  the  line.  In  lieu  of  the  oak  tree,  nor 
at  the  northern  terminus,  Instead  of  the  black 
oak  he  had  marked,  if  he  moved  the  entire 
line  over.  He  never  went  to  these  points 
to  ascertain  what  the  monuments  would  be^ 
or  t(^8|abllsh  any.  In  point  of  fact,  there 
was  no  white  oak  where  the  comer  would 
have  been  and  no  tree  at  the  end  of  the  line. 
To  have  moved  the  whole  line  over,  without 
further  surveying,  it  would  have  been  neces- 
sary to  leave  out  calls  for  monuments,  or  put 
In  calls  for  imaginary  ones.  He  did  neither, 
but  put  in  those  he  had  marked  on  the  line 
surveyed.  The  description  of  the  line,  as  he 
wrote  it  and  the  parties  all  accepted  it  un- 
der these  circumstances,  the  grantor  to  exe- 
cute the  deeds,  and  the  grantees  to  hold  them 
as  muniments  of  title,  call  for  just  such 
trees  at  these  points  as  he  had  marked.  They 
all  knew  what  trees  they  were  and  where 
they  stood.  None  of  them,  except  the  sur- 
veyor, knew  anything  about  the  courses,  and 
he,  by  inadvertence,  failed  to  discover  the 
discrepancy.  He  himself  could  not  have  dis- 
covered it  by  looking  at  the  deed  alone.  If 
it  be  supposed  that  he  left  the  courses  un- 
changed, by  design,  intending  to  shift  the  en- 
tire line  east  it  would  not  follow  that  the 
parties  knew  anything  about  It  for  the  read- 
ing of  the  deed  would  not  have  disclosed  it 
It  is  their  intention,  not  his,  that  must  con- 
trol, and  for  which  the  jury  were  under  a 
duty  to  Inquire.  In  seeking  their  intention, 
it  must  be  assumed  that  they  were  controlled 
by  what  they  knew,  rather  than  by  things  of 
which  they  had  no  knowledge,  and  it  is  high- 
ly Improbable  that  they  knew  the  line.  If  run 
according  to  the  courses,  would  go  about  six 
rods  east  of  all  the  monuments  called  for  ex- 
cept the  first  one.  All  three  of  the  deeds 
called  for  the  white  oak  comer  and  two  of 
them  for  the  black  oak  comer,  both  of  which 
natural  objects  were  well  known  to  all  the 
parties.  Moreover,  the  motive  by  which  all 
parties  were  actuated  in  effecting  this  change 
of  the  plan  of  divisiout  was  to  give  Mrs. 
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Gasto  more  land  at  tbe  south  end  of  the  line 
in  question.  Nothing  was  said  about  increas- 
ing the  area  of  her  lot  at  the  northern  end 
of  it  This  is  a  yery  potent  circumstance. 
The  motive  in  any  series  of  acts  is  all-per- 
yading  in  its  silent  domination  of  the  actors. 

This  analysis  of  the  parol  evidence  illus- 
trates the  wisdom  and  Justice  of  the  well- 
settled  rule,  that  marked  lines  and  natural 
monuments  control  courses  and  distances. 
Its  most  frequent  application  is  found  In 
cases  in  which  the  subject-matter  of  the 
inquiry  is  the  identification  of  a  boundary 
line,  but  the  element  of  intention  enters  more 
or  less  into  every  such  case.  Here,  it  is  un- 
usually prominent,  for  the  reason  that  all  the 
facts  and  circumstances,  relating  to  the  prep- 
aration, execution  and  delivery  of  the  deeds 
are  shown.  Ordinarily,  they  do  not  so  fully 
appear.  The  difference  between  this  case  and 
those  in  which  the  rule  is  generally  applied* 
is  one  of  degree,  not  of  principle.  The  Jury, 
In  arriving  at  their  verdict,  wholly  ignored 
this  rule.  They  also  returned  a  verdict  dear- 
ly inconsistent  with  the  overwhelming  weight 
of  practically  all  the  facts  disclosed  by  the 
evidence,  none  of  which  were  in  dispute. 
This,  of  itself,  entitles  the  defendants  to  a 
new  trial.  Chapman  v.  Liverpool,  etc.,  Ck>., 
67  W.  Va.  395,  60  S.  B.  601 ;  Davidson  v.  Rail- 
way Co.,  41  W.  Va.  407,  23  8.  E.  693;  Johnson 
V.  Bums,  39  W.  Va.  668,  20  S.  E.  686. 

For  the  reasons  stated,  the  Judgment  will 
be  reversed,  the  verdict  set  aside,  a  new  trial 
allowed*  and  the  case  remanded. 


(60  W.  Va.  1) 

R  M.  SUTTON  &  CO.  et  aL  v.  CHRISTIE 
et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  £1,  190a) 

Fraudulent  Con vetances  —  Liabilities  of 

pubchaseb. 

In  order  to  charge  land  with  the  grantor's 
debts  conveyed  in  fraud  of  creditors  by  him  to  a 
purchaser  for  valuable  consideration,  it  is  in- 
dispensable that  it  be  shown  that  such  purchaser 
had  notice  of  his  grantor's  fraudulent  intent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Fraudulent  Conveyances,  I  618.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Mercer  County. 

Bill  by  R.  M.  Sutton  &  Co.  and  others 
against  R.  C.  Christie  and  others.  Decree 
for  defendants,  and  complainants  appeal. 
Affirmed. 

Hale  &  Pendleton,  Anderson  &  Basley, 
and  C.  W.  Smith,  for  appellants.  J.  li.  Mc- 
Grath,  for  appellees. 

BRANNON,  J.  R.  M.  Sutton  &  Co.  and 
others  filed  a  bill  in  equity  in  the  circuit 
court  of  Mercer  county  against  R.  C.  Christie 
and  his  wife,  Lizzie  P.  Christie,  and  M.  W. 
Christie  and  his  wife,  Ozello  R.  Christie, 
to  set  aside,  as  being  made  with  Intent  tx> 
defraud  the  plaintiflb  as  creditors  of  R.  CL 


Christie,  a  deed  of  real  estate  In  the  town 
of  Princeton,  made  by  R.  C.  Christie  to  a 
trustee  for  the  benefit  of  his  wife,  and  a  deed 
for  the  same  property  made  by  R.  C  Christie 
and  wife  and  her  trustee  to  Ozello  R.  Christie 
The  bill  of  the  plaintiffs  was  dismissed,  and 
they  appeal. 

The  property  Involved  was  conveyed  by 
R.  C.  Christie  to  McNutt,  trustee,  for  tbe 
benefit  of  Christie's  wife.  At  that  time 
Christie  was  not  in  debt  None  of  the  debts 
attacliing  the  deeds  then  existed;  they  were 
incurred  by  Christie  afterwards.  It  is  not 
shown  that  Christie  was  then  in  debt  He 
could,  therefore,  give  his  wife  the  property. 
She  gives  some  evidence  to  show  that  she 
paid  him  valuable  consideration;  but  it  is 
not  necessary  to  discuss  that  matter,  for  he 
had  right  to  settle  the  property  on  her,  he 
not  being  indebted.  If  he  made  the  deed  in- 
tending thereafter  to  become  indebted  and 
not  pay,  we  might  say  this  conveyance  was 
fraudulent;  but  this  is  not  proven,  and  this 
idea  is  repelled  by  the  fact  that  he  afterwards 
made  and  paid  debts.  But  suppose  the  deeds 
were  tainted  with  fraud.  That  does  not  show 
that  the  property  can  now  be  subjected  In 
the  hands  of  Ozello  Christie.  She  proves 
clearly  that  she  paid  $1,600  cash  to  Lizzie 
P.  Christie  for  the  property ;  that  she  had  a 
large  part  of  that  sum  in  bank  and  put  in 
a  note  for  the  balance,  and  borrowed  It  of 
the  bank,  and  thus  drew  the  money  out  of 
bank.  It  is  incontestably  proven  that  Ozello 
Christie  paid  a  fair  actual  money  considera- 
tion. She,  therefore,  cannot  be  affected,  un- 
less it  could  be  proven  that  Lizzie  P.  Christie 
intended  by  conveyance  to  Ozello  to  defraud 
her  husband's  creditors,  and  that  Ozello 
had  notice  of  such  intent  The  letter  of  sec- 
tion 1,  c.  74,  Code  1809,  making  void  trans- 
actions made  with  intent  to  defraud  credit- 
ors, contains  the  provision  that:  *This  sec- 
tion shall  not  affect  the  title  of  a  purchaser 
for  valuable  consideration,  unless  it  appears 
that  he  had  notice  of  the  fraudulent  intent 
of  his  immediate  grantor,  or  of  the  fraud 
rendering  Void  the  title  of  such  grantor." 
The  evidence  does  not  fix  fraudulent  intent 
on  Ozello  Christie.  Even  if  we  could  say 
that  R.  C.  Christie  and  wife  intended  fraudu- 
lently to  get  the  property  out  of  her  hands 
by  conveyance  to  Ozello  Christie,  you  must 
go  further  and  fix  on  Ozello  Christie's  partici- 
pation in  that  design,  or  knowledge  on  her 
part  of  her  grantor's  intent  The  evidence 
does  not  show  this.  It  is  useless  and  im- 
proper to  load  Judicial  opinions  and  reports 
with  mere  detail  of  evidence.  There  is  a 
large  volume  in  this  case.  There  are  two 
reasons  barring  a  decree  against  the  proper- 
ty. First,  I  do  not  see  that  even  if  Lizzie 
P.  Christie  yet  owned  the  property  it  could 
be  subjected.  Second,  but  if  that  be  not  so, 
evidence  fails  to  fix  any  notice  of  fraud  on 
Ozello  Christie.  It  is  suggested  that  there 
is  error  in  not  giving  personal  decrees  against 
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R.  C.  Christie  for  the  debts.  The  bill  asks 
Qo  such  specific  relief.  No  request  was  made 
for  such  decree  under  the  general  prayer. 
The  bill  being  one  only  to  affect  the  prop^ty, 
and,  failing  for  that,  it  is  not  usual  to  ren- 
der such  decree ;  and  I  do  not  think  the  omis- 
sion is  error,  unless  it  was  asked  and  refused. 
We  affirm  the  decree. 


(60  w.  Va.  8) 

DEVANNBY    v.    HANSON  et   al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
AprU  24,  1906.) 

1.  Citizens— Who  abb— Of  Counties. 

A  county  lias  no  citizen  in  a  legal  sense. 

2.  Same— Pbesumptions. 

A  person  residing  in  a  state  is  presumed  to 
be  a  citizen  thereof. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  10, 
Gent.  Dig.  Citizens,  §  17.] 

8.    INTOXICATINQ      LIQT70B8  —  NniaA.N0B8  — 

Abatement. 

The  word  ''citizen/'  as  used  in  section  24, 
c.  36,  p.  363,  Acts  1905,  means  a  resident  of  a 
county. 

4.  Intoxicating  Liquobs— Grant  or  License. 

By  section  10,  c.  36,  p.  357,  Acts  1905,  a 
county  court  is  prohibited  from  granting  license 
to  sell  intoxicating  driniu  within  two  miles 
of  an  incorporated  city,  town,  pr  village,  with- 
out the  consent  of  its  council.  A  license  grant- 
ed without  such  consent  is  void,  and  sales  under 
it  violate  the  law. 

[Ed.  Note. — For  cases  in  point,  see  voL  29, 
Cent.  Dig.  Intoxicating  Liquors,  {  66.] 

5.  Same-—Consent  to  License. 

The  written  record  of  an  order  of  a  coun- 
cil of  a  city,  town,  or.  village  granting  its  consent 
to  a  person  to  obtain  license  to  sell  intoxicating 
liquors,  must  be  produced  to  show  sach  consent, 
or  its  absence  fairly  accounted  for. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  §  66.] 

6.  Same— Nuisance— Injunction. 

Equity  has  jurisdiction  under  section  24, 
c.  36,  p.  357,  Acts  1905,  to  enjoin  a  nuisance 
arising  from  sale  of  intoxicating  drinks  at  a 
building  contrary  to  law,  and  to  enjoin  the  sale 
thereat,  and  to  abate  the  public  nuisance  thus 
created. 

[Ed.  Note. — For  cases  in  point,  see  voL  29, 
C^t.  Dig.  Intoxicating  Liquors,  §  397.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Kanawha  Coun- 
ty. 

Bill  by  James  Devanney  against  Carl  Han- 
son and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    Reversed. 

Mollohan,  McCIintic  &  Mathews,  for  appel- 
lant Carl  Hanson  and  Walker,  Lawrence  & 
Co.,  pro  se. 

BRANNON,  J.  James  Devanney  filed  a 
bill  in  equity  in  the  circuit  court  of  Kanawlia 
county  against  Carl  Hanson  and  Walker, 
Lawrenre  &  Company,  alleging  that  the  vil- 
lage of  Cannelton  is  not  incorporated  and 
lies  in  Kanawha  county  next  to  the  Fayette 
county  line;  that  about  500  feet  from  Cannel- 
ton is  situated  the  incorporated  town  of 
Montgomery,  In  Fayette  county;  that  there  is 
situated  in  Kanawha  county  about  one  mile 


below  Cannelton  and  the  particular  house 
stated  to  be  a  house  owned  by  Walker,  Law- 
rence &  Company,  the  incorporated  town  of 
Union  Mines,  in  Kanawha  county;  that  the 
county  court  of  Kanawha  county  had  granted 
license  to  Hanson  to  sell  spirituous  liquor 
at  a  house  owned  by  Walker,  Lawrence  & 
Company  in  the  village  of  Cannelton,  and 
that  Hanson  was  there  selling  liquor  contrary 
to  law.  The  bill  alleged  that  the  license 
from  the  county  court  was  granted  without  a 
permit  from  the  town  of  Union  Mines;  that 
whilst  there  was  presented  to  the  county  court 
a  paper  purporting  to  show  such  permit  for 
such  license  by  the  town  of  Union  Mines,  in 
fact  it  was  not  such.  The  bill  exhibits  a 
mere  certificate  purporting  to  be  signed  by 
B.  S.  Norton,  mayor,  and  C.  B.  Whitlock,  re- 
corder, of  the  town  of  Union  Mines,  stating 
that  the  town  council  had  given  its  consent  to 
Hanson  for  obtaining  such  license.  The  bill 
averred  that  said  Norton  and  Whitlock  had 
never  signed  the  paper,  and  ezhfbited  affida- 
vits by  them  denying  their  signatures  thereto. 
The  bill  charges  that  a  meeting  of  the  coun- 
cil of  Union  Mines  was  claimed  to  have  been 
held,  and  that  it  granted  such  permit,  but  that 
no  certificate  thereof  was  at  the  time  given  to 
Hanson,  and  that  later  at  a  full  meeting 
of  the  council  on  the  same  day  the  permit  was 
revoked  and  refused,  and  the  bill  charged  that 
no  such  consent  of  council  was  ev^  made, 
that  no  such  permit  was  granted  by  said  coun- 
cil. The  bill  claimed  that  the  authority  giv- 
en by  the  county  court  was  void,  and  did  not 
Justify  Hanson  in  carrying  on  his  business 
as  a  retail  liquor  dealer.  The  bill  prayed 
that  Hanson  be  enjoined  from  exercising  said 
license,  and  selling  liquor  at  said  building, 
and  that  said  building  l)e  held  a  public  nui- 
sance and  abated  as  such.  A  preliminary  in- 
junction was  awarded  whdch,  upon  demurrer 
and  motion  to  dissolve,  was  dissolved,  and 
the  bill  dismissed,  and  Devanney  appeals. 

One  question  discussed  In  the  case  is  right 
to  sue.  Chapter  36^  p.  360,  Acts  1905,  re-enact- 
ing chapter  32  of  the  Code  of  1899,  in  section 
24,  provides  that  all  houses,  buildings  and 
places  where  liquors  are  sold  contrary  to  law, 
shall  be  held  as  common  and  public  nuisances, 
'*and  courts  of  equity  shall  have  jurisdiction 
by  Injunction  to  restrain  and  abate  any  such 
nuisance,  upon  bill  filed  by  any  citizen,  or  by 
the  prosecuting  attorney  of  any  county  or  by 
any  state  officer,  in  the  name  of  the  state  of 
West  Virginia."  Devanney's  bill  states  that 
he  is  a  citizen  of  Kanawha  county.  The 
answer  calls  for  proof  of  this  fact,  but  it  ad- 
mits that  Devanney  resides  in  that  county. 
The  statute  requires  that  the  individual  suing 
be  a  citizen.  What  does  that  mean?  There 
is  no  such  thing  as  a  citizen  of  any  county. 
A  person  may  be  a  citizen  of  a  state  or  of  the 
pnlon,  because  they  are  sovereign;  but  a 
county  is  a  mere  subdivision  of  a  state  with 
bodies  executing  functions  assigned  to  them  by 
the  sovereign  In  process  of  government,  but 
th^  are  not  sovereign.    To  be  a  citizen  one 
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muat  be  "a  member  of  an  Independent  political 
society  and  as  such  subject  to  its  law  and 
entitled  to  its  protection  in  the  enjoyment  of 
ciyil  or  private  rights."  6  Am.  &  Eng.  Bnc. 
L.  (2d  Ed.)  15.  "A  citizen  is  one  who,  as  a 
member  of  a  nation  or  of  the  body  politic  of  a 
sovereign  state,  owes  allegiance  to  and  may 
claim  reciprocal  protection  from  Its  govern* 
ment**  7  Qyc  133.  A  county  Is  not  an  in- 
dependent political  society.  It  makes  no  law 
save  in  subordination  to  the  state  under  au- 
thority conferred  by  it  The  word  "citizen"  as 
used  in  tliis  statute  means  only  a  resident 
The  statute  is  intended  to  protect  residents, 
no  matter  whether  they  be  aliens  or  citizens, 
against  illegal  liqtior  selling.  However,  If 
that  were  not  the  case  as  Devanney  resides 
in  Kanawha  county.  In  the  absence  of  proof 
to  the  contrary,  ''every  man  is  considered  a 
citizen  of  the  country  in  which  he  may  re- 
side."   7  Cyc  147. 

There  ara  certain  statutes  involved  in  the 
case.  Chapter  36,  p.  350,  Acts  1905,  re-enacts 
chapter  32  of  the  Code  of  1899,  touching  li- 
censes. The  new  act  in  section  10,  after 
providing  for  the  granting  of  liquor  license, 
contains  a  clause,  "provided  that  no  license 
shall  be  issued  for  the  sale  of  intoxicating 
liquors  within  two  miles  of  the  limits  of  any 
incorporated  city,  town  or  village  without  the 
consent  of  the  council  thereof  first  be  obtain- 
ed." Section  33,  c.  47,  Code  1809,  and  section 
9,  c.  39,  forbid  the  granting  of  a  liquor  license 
to  be  exercised  within  a  mile  of  the  corporate 
limits  of  a  town.  Section  20,  c.  36,  p.  362, 
Acts  1905,  reads  thus:  "The  granting  of  a 
license  to  any  person  to  carry  on  any  business 
for  which  a  license  Is  required,  under  any  of 
the  provisions  of  this  chapter,  shall  not  be 
construed  to  authorize  him  to  carry  on  said 
business,  unless  he  shall  have  complied  with 
all  the  provisions  of  law  requiring  him  to 
make  any  payment,  obtain  any  certificate  or 
p^mit,  or  to  do  any  act  as  a  condition  of  carry- 
ing on  any  such  business."  The  section  Just 
quoted  makes  a  license  obtained  without  per^ 
mission  of  a  town  affected  by  It  of  no  avalL 
A  license  cannot  be  granted  at  a  place  within 
two  miles  of  a  town  by  the  latest  act  Even 
without  this  section  the  general  law  would 
say  that  a  failure  to  obtain  the  town's  con- 
sent would  render  the  license  abortive^  The 
sale  of  liquor  Is  regarded  as  an  evil.  The 
prerequisites  to  obtain  the  license  are  regard- 
ed material,  like  a  condition  precedent  and 
surely  the  consent  of  a  town  having  right  to 
refuse  consent  is  a  most  material  prerequisite. 
Without  it  there  is  no  license  under  our 
law,  and  It  gives  no  protection.  Black  on  In- 
toxicating Liquors,  S  137.  A  question  discuss- 
ed In  this  case  is  whether  the  town  of  Mont- 
gomery being  In  Fayette  county  and  the  li- 
cense granted  in  Kanawha,  the  limit  of  two 
miles  applies  to  Montgomery.  We  do  not  dis- 
cuss that  question,  because  the  bill  does  not 
allege  that  there  was  no  permit  from  the  town 
of  Montgomery.    The  answer  filed  in  the  case 


does  admit  that  there  was  not,  but  that  cannot 
supply  the  omission  in  the  bill,  especially  on  a 
demurrer  and  a  motion  to  dissolve. 

The  bill  does  aver  that  the  council  of  the 
town  of  Union  Mines  never,  gave  its  consent 
for  said  license.  The  answer  alleges  that  a 
permit  was  granted  by  the  council  of  XTnion 
Mines  and  delivered  to  Whitlock,  a  member 
of  the  odundl,  who  failed  to  deliver  It  to  the 
county  court  or  any  one  else,  but  destroyed 
the  same;  that  the  council  rescinded  his  ac- 
tion granting  the  permit;  that  while  the  coun- 
cil resolved  to  grant  a  permit,  no  written 
permit  was  issued;  that  later  it  was  again 
voted  to  grant  a  permit  and  Whitlock  delivei^ 
ed  the  certificate  filed  with  the  bill  to  Hanson, 
and  that  on  it  the  county  court  acted  in 
granting  license.  Now,  the  bill  averring 
that  no  such  permit  was  given,  and  Hanson 
relying  upon  the  permit  and  it  being  a  pre- 
requisite to  the  granting  of  a  valid  license 
under  the  law,  the  statute  prohibiting  the 
license  without  such  permit,  and  it  being 
Hanson's  muniment  of  title  or  right  the 
burden  rests  upon  him  to  show  a  permit  valid 
by  law.  The  statute  requiring  town  permit  Im 
not  directory,  but  prohibitory  of  lic«:ise  witli- 
out  it  Section  25,  c.  47,  of  the  Code  of  1899, 
says:  '*The  council  shall  cajise  to  be  kept  in 
a  well  bound  book,  an  accurate  record  of  all 
its  proceedings,  by-laws,  acts,  orders  and 
resolutions."  Hanson  does  not  state  that 
the  book  shows  any  such  action  by  the  conn-^ 
cil.  He  does  not  file  an  order  of  the  counciL 
All  there  is  touching  the  faction  of  the  councU 
is  a  mere  certificate  purporting  to  be  signed 
by  the  mayor  and  recorder  that  a  permit  waa 
granted.  That  Is  no  evidence.  If  genuine^ 
that  is  only  their  opinion  of  the  effect  of  the 
action  of  the  council;  it  is  only  their  declara- 
tion. It  cannot  prove  the  action  of  the  coun^ 
clL  Roe  V.  Town,  46  W.  Va.  785,  32  S.  HL 
224;  Phares  v.  State,  8  W.  Va.  567,  100  Am. 
Dec.  777.  He  should  have  presented  a  copy 
of  the  actual  order  of  the  council  from  the 
repository  containing  the  primary  and  beat 
evidence  of  the  action  of  the  council,  or  shown 
some  excuse  for  not  so  doing.  For  what  does 
the  statute  provide  for  the  recordation  of 
proceedings  of  such  an  important  public  body 
as  the  council  of  a  city  or  town?  Its  acts 
must  be  proven  by  its  records.  2  Smith  on 
Municipal  Corporations,  {  1699;  3  Elliot  on 
Evidence,  S  118;  Town  v.  Miller,  46  W.  Va. 
834,  32  S.  B.  1017.  Oral  evidence  not  admis- 
sible to  prove  council  acts,  unless  the  absence 
of  the  record  is  satisfactorily  explained.  17 
Cyc.  506;  Phares  v.  State,  3  W.  Va.  567,  100 
Am.  Dec.  777 ;  Jordan  v.  Benwood,  42  W.  Va. 
312,  26  S.  B.  266,  86  L.  R.  A.  519,  67  Am.  St 
Bep.  859;  Childrey  v.  Huntington,  34  W.  Va. 
457,  12  S.  E.  536,  11  li.  R.  A.  8ia  But  in 
f  a|;t  Hanson  has  not  only  not  adduced  the  rec- 
ord of  the  council,  but  has  given  us  no  admis- 
sible evidence  at  all.  TJierefore^  we  must  say 
that  this  license  was  granted  without  the  con- 
sent of  the  town  of  Union  Mines,  and  is  void. 

Counsel    for    Hanson    challenges    equity 
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jurlsdlcdoiL  As  the  statute  declares  all 
houses,  where  intoxlcatlDg  liquors  are  sold 
contraiy  to  law»  ^sommon  nuisances,  and  thus 
irats  upon  them  that  stamp,  equity  would  bars 
jurisdiction  to  restrain  and  abate  them  under 
a  T&ry  old  chancery  jurisdiction,  as  I  think 
the  authorities  cited  by  me  in  my  opinion  in 
tiie  case  of  Hartley  ▼.  Henretta,  85  W.  Va. 
at  page  239,  18  S.  Bi  at  page  380,  will  show. 
To  the  numerous  cases  there  cited  for  equity 
Jurisdiction,  under  the  general  prindples  of 
equity  jurisprudence,  without  aid  from  any 
statute,  I  will  add  9  Am.  &  Bug.  Dec.  in 
Bq.  455;  Ex  parte  Keeler  (S.  0.)  23  S. 
B.  at  page  867,  55  Am.  St  Rep.  at  page 
790;  Hart  v.  Mayor,  24  Am,  Dec.  165;  Carle- 
ton  ▼.  Bugg,  149  Mass.  550,  22  N.  B.  55, 
5  li.  B.  A.  193,  44  Am.  St  Rep.  446.  But 
bowever  that  may  be,  since  the  decision  of  the 
Henretta  Case  the  statute  giying  equity  ju- 
risdiction above  quoted  has  been  enacted 
greatly  changing  as  to  jurisdiction  section  18  of 
the  Code,  chapter  82.  Under  the  new  statute 
equity  has  unquestionable  jurisdiction  to  ai- 
join  and  abate  the  nuisance  declared  by  it 
Counsel  for  Hanson  says  that  there  Is  a  rem- 
edy at  law  by  revocation  of  the  license  or  by 
certiorari  to  the  action  of  the  county  court; 
but  there  is  nothing  in  this,  because  there  is 
the  statute  pointedly  conferring  equity  jurisdic- 
tion. Coimsel  also  says  that  Devanney  does  not 
show  a  personal  Injury,  that  he  must  waif 
till  he  is  damaged.  But  the  answer  is  that 
the  law  in  such  case  presumes  such  Injury  or 
damage  as  will  enable  the  resident  to  main- 
tain a  suit  The  law  of  the  statute  gives  him 
that  right  without  showing  any  Individual  in- 
jury.  He  acts  for  himself  as  one  of  the  public. 
Our  conclusion  is  to  reverse  the  decree, 
overrule  the  motion  to  dissolve  the  injunction 
and  also  the  demurrer,  and  reinstate  the  In- 
junction, and  remand  the  cause  to  the  circuit 
court 

(69  W.  Va.  418) 

WOODS  V.  KING  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  17,  1906.) 

BsBOB,  Warr  of— Bill  ow  Bxceptions— Bvx* 

nENCB-^RECOBO. 

A  bill  of  exceptions,  relied  on  to  make  the 
evidence  a  part  of  the  record  in  an  action  at 
law,  must  incorporate,  or  have  annexed  to  It, 
the  evidence,  or  contain  a  sufficient  description 
or  other  means  of  identification  of  such  evi- 
dence. Otherwise,  the  bill  is  insufficient  to 
make  the  evidence  a  part  of  It  or  of  the  record. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  Samuel  Woods  against  Susan  Q. 
Blder  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Affirmed. 


J.  F.  Strader,  Marbury  &  Oosnell,  and  W. 
E.  Chilton,  for  plaintiff  in  error.  C.  W. 
Dailey  and  W.  B.  Mazwellt  for  dafendants 
in  error. 

COX,  J.  Susan  O.  Elder,  Sophy  Stonnard, 
and  William  Voss  complain  of  a  judgment 
rendered  against  them  by  the  circuit  court  of 
Randolph  county  in  an  action  of  ejectment 
instituted  by  Samuel  Woods. 

All  the  assignments  of  error  Involve  a  con- 
sideration of  the.  evidence  introduced  upon 
the  trial  in  the  court  below.  The  bill  of  ex- 
ceptions relied  on  to  make  the  evidence  a 
part  of  the  record  is  a  dceleton  bill,  des- 
ignated as  '^o  L"  The  original  bill  was 
brought  here  by  writ  of  certiorari.  The 
parenthetical  direction  to  the  clerk  therein 
contained  is  as  follows:  "(Here  Insert  all 
the  oral  and  written  testimony  introduced.)" 
The  evidence  directed  to  be  inserted  was  not 
incorporated  in  or  annexed  to  the  bllL  The 
bill  furnishes  no  description  of,  or  means  of 
identifying,  the  evidence  directed  to  be  there- 
in Inserted,  other  that  the  parenthetical  di- 
rection above  quoted;  and  the  parenthetical 
direction  famishes  no  means  of  Identifying 
the  evidence.  The  bill  is  therefore  Insuffi- 
cient to  make  the  evidence  a  part  of  it,  or 
a  part  of  the  record.  For  this  reason  we 
cannot  pass  upon  the  assignments  of  error 
involving  a  consideration  of  the  evidence, 
but  must  affirm  the  judgment  The  prin- 
ciples upon  which  this  decision  rests  have 
been  so  often  stated  that  it  Is  unnecessary 
to  repeat  them.    See  McKendree  v.  Sbelton, 

51  W.  Va.  616,  41  S.  B.  909;  Tracy's  Adm'x  v. 
Carver  Coal  Co.,  67  W.  Va.  687,  60  S.  B.  825; 
Dudley  v.  Barrett,  68  W.  Va.  — ^  62  S.  B. 
100;  Railway  Co.  v.  Joyce,  68  W.  Va.  — , 

52  B.  B.  498;  Parr  v.  Currence,  68  W.  Va. 
,  62  S.  B.  496. 

After  the  writ  of  error  was  allowed  In 
this  action,  certain  affidavits  and  a  certificate 
of  the  clerk  of  the  lower  court,  relating  to 
the  time  of  transcribing  the  evidence  and 
to  the  usual  practice  in  that  court  as  to 
skeleton  bills  of  exceptions  and  other  mat- 
ters were  filed  In  the  lower  court  and  brought 
here  with  the  return  to  the  writ  of  certiorari. 
These  do  not  aid  us  upon  the  question  pre- 
sented. The  record  Imports  verity,  and  must 
stand  or  fall  without  the  assistance  of  the 
affidavits  and  certificate.  Sweeney  v.  Baker, 
13  W.  Va.  202,  31  Am.  Rep.  757;  Koontz  v. 
Koontz,  47  W.  Va.  81,  34  S.  B.  752;  Bowyer 
Y.  Chestnut,  4  Leigh  (Va.)  L  If  the  affi- 
davits and  certificate  could  be  considered 
they  contain  no  sufficient  matter  to  change 
this  decision. 

We  affirm  the  judgment 
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SEARCY  V.  WALKER  et  aL 
(Supreme  Court  of  Georgia.    March  24^  1906.) 
Erbob,    Wbit  or— Failubs  to   Sebvb— Dia- 

1CIS8AL. 

Searcy,  as  receiver,  brought  suit  against 
Mrs.  Walker,  as  executrix  of  J,  A.  A.  West 
Pending  the  suit  defendant  died.  Plaintiff  then 
moved  to  make  parties  defendant  certain  named 
persons,  denominated  "the  residuary  legatees 
of  the  estate  of  West,"  who  were  alleged  to 
be  in  possession  of  all  of  his  property.  The 
court  refused  to  grant  the  motion,  and  at  the 
instance  of  such  persons,  and  in  pursuance  of 
an  order  previously  passed  putting  plaintiff  on 
terms  as  to  the  making  of  a  party  defendant, 
dismissed  plaintiff's  petition,  because  no  party 
defendant  had  been  made  in  pursuance  of  the 
order.  Plaintiff  sued  out  a  writ  of  error,  ex- 
cepting to  the  ruling  of  the  court  above  indicat- 
ed; and  one  of  the  counsel  who  moved  to  dis- 
miss the  case  acknowledged  service  of  the  bill 
of  exceptions  as  "Atty.  tor  estate  of  J.  A.  A. 
West."  Held,  that  the  writ  of  error  must  be 
dismissed  for  want  of  service. 

[E^d.  Note.— ^For  cases  in  point,  see  voL  % 
Cent  Dig.  Appeal  and  Error,  §  211^.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Jasper  County; 
H.  G.  liewls,  Judge. 

Action  by  W.  E.  H.  Searcy  against  W.  Ij. 
Walker  and  others.  From  a  Judgment  dis- 
missing the  petition,  plaintiff  brings  error. 
Dismissed. 

Henry  O.  Farr,  for  plaintiff  in  error.  Fos- 
ter &  Butler,  for  defendants  in  error. 

FISH,  0.  J.  Writ  of  error  dismissed.  All 
the  Justices  concur,  except  BECK,  J.,  dis- 
qualified. 


S^ 


<125  Ga.  107) 

BOWDEN  et  al.  v.  BOWDEN  et  aL 
(Supreme  Court  of  Georgia.    March  24,  1906.) 

1.  Appeal  —  ExcfLusioN  op  Evioencb  — Re- 
view. 

"In  order  for  the  exclusion  of  oral  testi- 
mony to  be  considered  as  a  ground  for  a  new 
trial,  it  must  appear  that  a  pertinent  question 
was  asked,  and  that  the  court  ruled  out  the 
answer,  and  that  a  statement  was  made  to  the 
court  at  the  time,  showing  what  the  answer 
would  be ;  and  that  such  testimony  was  material 
and    would    have    benefited    the    complaining 

larty."  Griffin  v.  Henderson,  43  S.  E.  712,  117 

•a.  382,  (2). 

2.  Same— Objections  to  Evidence. 

Grounds  of  a  motion  for  new  trial  com- 
plaining of  the  admission  of  testimony  over 
objection  should  show  what  objection  was  urged 
at  Uie  time  of  the  admission  of  the  evidence,  or 
they  will  not  be  considered. 

[Ed.   Note. — For  cases  in  point,   see  vol.   2, 
Cent  Dig.  Appeal  and  Error,  5  1258.] 

3.  Same— Objections  to  Verdict. 

Exceptions  that  the  verdict  is  contrary  to 
the  charge,  or  to  a  specified  portion  of  it,  are 
superfluous,  such  objections  being  covered  by  the 
general  ground  that  the  verdict  is  contrary  to 
law. 

4.  TBiAii— Nonsuit. 

The  testimony  introduced  by  the  plaintiflCs 
authorized  a  finding  by  the  jury  in  their  favor, 
and  there  was  no  error  in  refusing  to  grant  a 
nonsuit. 

[Ed.  Note. — For  cases  in  point,  see  voL  46. 
Cent.  Dig.  Trial,  i  360.] 


5.  ApPEAii— Objections  Waived. 

Grounds  of  a  motion  for  a  new  trial  not 
urged  nor  referred  to  in  the  brief  of  counsel  for 
the  plaintiff  in  error»  will  be  treated  as  aban- 
doned. 

[Ed.  Note. — For  cases  in  point,  see  toL  d» 
Cent  Dig.  Appeal  and  Error,  U  3096^] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Meriwether 
County;  B.  W.  Freeman,  Judge. 

Action  by  John  M.  Bowden  and  others,  ex- 
ecutors of  John  0.  Bowden,  against  B.  H. 
Bowden  and  Queen  Bowden.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Hill  &  Culpepper,  for  plaintiflb  In  error. 
McLaughlin  &  Jones  and  W.  B.  Jonee,  for  de- 
fendants in  error. 

BECK,  J.  To  a  suit  for  land  brought  by 
John  M.  Bowden  and  others,  as  executors  of 
the  estate  of  John  C  Bowden,  deceased,  the 
defendants,  B.  H.  Bowden  and  Queen  Bow- 
den, his  wife,  pleaded,  that  they  were  Joint 
owners  of  the  property  sued  for,  by  virtue  oi. 
a  gift  from  the  plaintiffs'  testate,  in  consider- 
ation for  services  rendered  the  deceased  dur- 
ing his  lifetime ;  that  they  were  put  in  posses- 
sion of  the  place  by  said  John  C.  Bowden, 
having  made  valuable  improvements  thereon, 
and  hav6  given  the  land  in  for  taxes  and 
paid  the  same,  as  well  as  exercised  "acts  of 
tiwnership  over  it  against  John  C.  Bowden 
and  against  the  whole  world,  all  of  which 
was  known  and  recognized  by  and  acquiesced 
in  by  John  C.  Bowden  in  his  lifetime."  By 
way  of  amendment  to  the  defendants'  plea, 
B.  H.  Bowden  disclaimed  all  title  to  the  place, 
averring  the  sole  owner  thereof  to  be  his 
wife,  to  wtiom  he  alleged  the  land  was  given 
by  the  deceased  in  consideration  of  service 
rendered  by  her  alone.  Subsequently  the 
plea  was  again  amended  by  having  the  last 
amendment  stricken  and  averring  that  the 
land  was  owned  jointly  by  the  defendants, 
as  set  forth  in  the  original  plea.  When  the 
case  came  on  to  be  tried,  the  jury  rendered 
a  verdict  for  the  plaintiffs,  and  the  defend- 
ants made  a  motion  t<x  a  new  trial,  upon  the 
general  grounds,  and  because  of  certain  er- 
rors alleged  to  have  been  committed  by  the 
court.  A  new  trial  was  denied,. and  the  de- 
fendants excepted. 

1.  The  first  and  second  grounds  of  the 
amended  motion  ascribe  error  to  the  court  in 
refusing  to  allow  one  of  the  defendants  to 
answer  certain  questions  propounded  to  him 
by  defendant's  counsel,  but  it  does  not  appear 
that  a  statement  was  made  to  the  court  at 
the  time  showing  what  the  answers  would  be, 
or  what  answers  were  expected,  hence,  und«r 
the  ruling  enunciated  in  the  case  of  Griffin 
V.  Henderson,  117  Ga.  382,  43  S.  E.  712,  which 
has  been  repeatedly  adhered  to  by  this 
court,  these  grounds  cannot  be  considered. 

2.  The  fifth  and  seventh  grounds  complain 
of  the  admission  of  certain  evidence  over 
the  objection  of  the  defendants,  but  as  it  is 
not  shown  what  objections,  if  any,  were  urged 
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at  the  time  the  evidence  was  admitted,  this 
court  cannot  consider  these  assignments  of 
error.  Wilson  v.  Huguenln,  117  Ga.  546,  43 
S.  E.  857;  Atlantic  &  Birmingham  R.  Go.  y. 
Rabinowitz,  120  Ga.  864,  48  S.  E.  326  (2). 

3.  The  sixth  gronnd  alleges  that  the  verdict 
was  contrary  to  a  specified  charge  of  the 
court  It  has  been  so  often  and  consistently 
ruled  by  this  court  that  an  objection  on  the 
ground  that  the  verdict  Is  contrary  to  the 
charge  of  the  court  is  no  more  than  a  com- 
plaint that  the  verdict  is  contrary  to  law, 
and  is  therefore  superfluous  where  there  is  a 
motion  for  a  new  trial  upon  the  general 
grounds,  that  we  deem  it  entirely  unnecessary 
to  cite  authority  therefor. 

4.  The  testimony  Introduced  by  the  plain- 
tiffs, if  believed  by  the  Jury,  authorized  a 
finding  in  their  favor,  and  the  court  did  not 
err  in  overruling  the  motion  made  by  defend- 
ants' counsel,  that  a  nonsuit  be  awarded. 

5.  The  other  grounds  of  the  motion  were 
either  expressly  abandoned,  or,  not  having 
been  urged  or  referred  to  in  the  brief  of 
counsel  for  plaintiffs  in  error,  will  be  treated 
as  abandoned.  Tarver  v.  State,  123  Ga.  494, 
51  S.  E.  501. 

Judgment  affirmed.  .All  the  Justices  oon- 
cor. 

(125  Ga.  106) 

WIIiLINGHAM   V.   MATTOX. 
(Supreme  Ck)urt  of  Georgia.    March  24,  1906.) 

Pabeitt  and  Chiij>— Custody  of  Child. 

It  appearing  that  the  trial  judge  did  not 
abuse  his  discretion  in  awarding  the  child  to 
the  respondent  in  this  habeas  corpus  iproceeding, 
his  judgment  will  not  be  interfered  with  by  this 
court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Parent  and  Child,  {{  21,  22.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Elberton;  P.  P. 
Profit,  Judge. 

Application  of  Lit  Willlngham  for  writ  of 
habeas  corpus  against  N.  M.  Mattoz.  From 
an  order  denying  the  writ,  petitioner  brings 
error.    Affirmed. 

Lit  Willlngham  brought  habeas  corpus  pro- 
ceedings, in  an  effort  to  secure  the  custody  and 
control  of  Viola  Willlngham,  a  minor,  against 
Hattox,  alleging  that  he  (Willlngham)  is 
the  child's  father.  It  appears,  from  the  evi- 
dence, that  the  child  was  bom  several  years 
after  the  plaintiff  and  his  wife  (Viola's  moth- 
er) had  separated,  and  a  short  time  after 
Lit  had  filed  his  libel  for  divorce.  The  evi- 
dence is  conflicting  upon  nearly  all  points. 
The  plaintiff  testified  that  he  is  the  child's 
father,  that  although  he  was  not  living  with 
its  mother  for  some  time  previous  to  the 
child's  birth,  he  had  access  to  her  and  begat 
the  child ;  that  he  had  given  its  mother  mon- 
ey and  provisions  with  which  to  support  the 
child,  and  had  only  allowed  the  mother  to 
keep  it  as  an  accommodation  to  her.  The  de- 
fendant Introduced  testimony  to  the  effect 
that  the  plaintiff  had  denied  on  several  oc- 


casions that  he  was  the  father  of  the  child ; 
that  he  had  relinquished  all  claim  he  might 
have  to  it  and  abandoned  it.  The  child, 
who  is  14  years  old,  testified  that  the  plain- 
tiff had  never  given  her  a  cent  in  her  whole 
life,  except  when  her  mother  died,  when  he 
gave  her  25  cents  to  help  defray  her  mother's 
funeral  expenses,  and  that  she  prefers  to 
remain  where  she  is,  in  the  custody  of  Mat- 
tox,  than  to  live  with  the  plaintiff.  The 
defendant  swore  that  the  child's  mother  had, 
just  prior  to  her  death,  consigned  the  child 
into  his  keeping  until  she  becomes  of  age  or 
marries.  There  was  testimony  to  the  effect 
that  each  claimant  was  a  fit  and  proper  per- 
son to  have  the  control  of  the  child.  The 
judge  awarded  her  to  the  custody  of  Mattoz, 
and  Willlngham   excepted. 


Jos.  N.  Worley,  for  plaintiff  In  error. 
L.  Olive,  for  defendant  in  error. 


Sam. 


BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(125  Oa.  102) 
THOMPSON  V.   THOMPSON. 
(Supreme  Court  of  Georgia.    March  24,  1906.) 
Receiver — ^Appointment — Grounds. 

Where  husband  and  wife  occupied  a  house 
as  a  home  at  the  time  that  he  filed  a  petition 
against  her  for  a  decree  declaring  the  prop- 
erty to  be  his,  and,  after  she  had  been  served 
with  an  order  granted  in  the  case  temporarily 
restraining  her  from  renting  or  otherwise 
changing  the  status  of  the  property,  she,  dnrine 
the  temporary  absence  of  her  husband,  rented 
the  premises  to  another,  the  judge  did  not 
abuse  his  discretion  in  appointing,  upon  the 
prayer  of  the  husband,  at  an  Interlocutory  hear- 
ing, a  receiver  for  the  property,  upon  condi- 
tion that  the  plaintiff  give  bond,  as  usual  in 
such  cases,  to  idemnify  the  defendant,  the  evi- 
dence as  to  the  ownership  of  the  proper^  be- 
ing in  conflict;  and  this  is  true,  though  it  ap- 
peared that  the  defendant  was  solvent. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Newton  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  by  W.  C.  Thompson  against  M.  C 
Thompson.  From  an  order  appointing  a  re- 
ceiver, defendant  brings  error.    Affirmed. 

A.  H.  Cox,  C.  P.  Thompson,  and  J.  D.  Kll- 
patrick,  for  plaintiff  in  error.  J.  F.  Rogers, 
F.  C.  Foster,  and  J.  B.  McClelland,  for  de- 
fendant in  error. 


FISH,  C.  J.    Judgment  affirmed. 
Justices  concur. 


All  the 


(125  Ga.  101) 

JACKSON  V.  STATE. 

(Supreme  Court  of  Georgia.    March  24,  1906.) 

1.  Homicide— Assault  with  Intent  to  Kill 
— Instbuctions. 

On  the  trial  of  one  charged  with  assault 
with  intent  to  murder,  after  the  court  had  fully 
and  correctly  charged  the  jury  as  to  the  law  of 
that  offense,  including  an  instruction  that  a  spe- 
cific intent  to  kill  is  a  necessary  ingredient  there- 
of and  that  the  existence  of  this  intent  is  not 
to  be  presumed,  but  the  jury  are  to  determine 
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from  the  evidence  whether  it  haa  been  proved, 
the  accused  was  not  hart  by  the  following 
charge:  "I  instruct  you,  further,  that  under 
the  rules  I  have  already  given  you,  and  shall 
hereafter  give  you,  that  if  you  believe  in  this 
case  that  the  defendant  was  piilty  of  making 
an  assault  with  intent  to  muroer,  with  a  weap- 
on likely  to  produce  death,  upon  the  person  of 
[the  child  alleged  to  have  been  assaulted],  and 
vou  believe  that  if  she  had  killed  him  it  would 
nave  been  murder  under  the  circumstances,  if 
you  believe  beyond  a  reasonable  doubt  that  it 
would  have  been  murder  if  she  had  killed  [the 
child]  the  person  she  is  charged  with  making 
an  assault  upon,  then  you  would  be  authorized 
to  find  the  defendant  guilty  of  an  assault  with 
intent  to  murder." 
2.  Infants— Resfonbibitty  fob  Cbime. 

After  giving,  at  the  request  of  counsel  for 
the  accused,  the  following  charge :  "A  prisoner 
under  the  age  of  10  is  incapable  of  committing 
any  criminal  offense ;  a  person  under  the  ages  of 
10  and  14  years  cannot  be  lawfully  convicted  of 
a  crime  or  misdemeanor  unless  it  appears  from 
tlie  evidence  that  she  was  capaz  doli,  and  the 
burden  of  proof  that  she  was  so  rested  upon  the 
state;"  it  was  not  error  to  instruct  the  jury, 
in  connection  therewith,  that  in  order  for  an 
infant  to  be  held  incapable  of  committing  crim^ 
it  must  appear  that  the  infant  is  under  10 
years  of  age;  and  when  the  party  is  shown  to.  be 
between  the  ages  of  10  and  14  years,  the  bur- 
den is  on  the  state  to  show  that  such  i^arty 
knows  the  distinction  between  good  and  eviL 
8.  Cbiminal  Law— Inbtbuctions— Habmless 
EIbbob. 

While  the  definition  of  ''preponderance  of 
evidence,"  and  the  rules  by  which  it  may  be  de- 
termined where  it  lies,  were  not  aptly  adjusted 
to  the  trial  of  a  criminal  case,  the  accused  was 
not  injured,  when  the  only  evidence  introduced 
was  in  behalf  of  the  state,  and  the  court  in- 
structed tJie  jury  that  the  evidence  must  show 
the  guilt  of  the  accused  beyond  a  reasonable 
doubt,  before  a  conviction  would  be  author- 
ised. 

4.   HOMICIDB— A8BAUI.T  WITH  INTENT  TO  KlU.. 

There  was  evidence  to  warrant  the  verdict, 
and  the  judge  did  not  abuse  his  discretion  in  re- 
fusing to  grant  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dodge  County; 
J.  H.  Martin,  Judge. 

Rosa  Jackson  was  conyicted  of  assault  with 
intent  to  murder,  and  brings  error.    Affirmed. 

Jno.  R.  Cooper,  for  plaintiff  in  error.  B. 
D.  Graham,  Sol.  Gen.,  for  the  State. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(125  Oa.  IBS) 

BORUM  v.    SWIFT   &   CO. 
(Supreme  Ck>urt  of  Georgia.    March  28,  1900.) 
Fbauds,   Statute  of— Sale— Contbact— Am- 
biguity. 

Where,  on  the  trial  of  an  action  for  the 
breach  of  a  written  agreement  for  the  sfi1<^  and 
delivery  of  a  given  number  of  pounds  of  ' .  ibs," 
of  the  value,  at  the  agreed  price,  of  more  than 
$50,  the  evidence  showed  that  the  term  "ribs" 
is  ambiguous,  even  to  dealers  in  the  general 
class  of  goods  to  which  the  alleged  contract  re- 
ferred— there  being  several  distinct  kinds  of 
"ribs"  known  to  the  trade — and  that  the  plaintiff 
understood,  from  a  parol  agreement  with  the  de- 
fendant, that  the  "ribs"  referred  to  in  the 
writing  were  of  a  particular  kind  and  of  a 
given  average  weight,  the  writing  did  not  suffi- 


ciently identify  its  subject-matter  nor  contain 
the  entire  agreement,  as  required  by  the  statute 
of  frauds,  and  therefore  the  plaintifE  could  not 
recover. 

[Ed.  Note.— For  cases  in  point,  see  roL  23^ 
Cent  Dig.  Frauds,  Statute  oC.  S  237.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Americus;  C  R 
Crisp,  Judge. 

Action  by  D.  M.  Borum  against  Swift  ft 
Co.  Judgment  for  defendant,  and  both  par- 
ties bring  error.  Affirmed  on  main  bill  of 
exceptions,  and  cross-bill  dismissed. 

This  was  an  action  by  D.  M.  Borum 
against  Swift  &  Ca  for  the  breach  of  an  al- 
leged contract  for  the  sale  and  delivery  of 
meat  The  petition  made  the  following  al- 
legations: On  December  27,  1902,  Swift  ft 
Co.  sent  a  telegram  to  Borum,  which  was  as 
follows:  *'Sorry  cannot  confirm  sale  one 
hundred  fifty  thousand  pounds  ribs  eight 
seven-eighths  c.  a.  f.  best  can  do  8.95  c.  a.  t.* 
January  delivery  ten  points  covering  charge 
one  half  cent  margin  after  January  inn 
mediate  acceptance  wire.*'  Borum  immedi- 
ately accepted  this  offer  by  telephone^  He 
subsequently  ordered  Swift  ft  Company  to 
ship  the  meat,  in  accordance  with  the  con* 
tract,  in  January,  1903,  which  Swift  &  Ca 
declined  to  do.  The  market  price  of  the 
meat,  at  the  time  and  place  of  delivery,  was 
9.7  cents  per  pound,  making  a  difference 
between  the  market  value  and  the  contract 
price  of  $1,100,  for  which  the  plaintiff  sought 
to  recover.  The  defendant  filed  certain  de- 
murrers, which  were  overruled,  and  it  ex* 
cepted  pendente  lite.  The  defendant,  among 
other  things,  pleaded  the  statute  of  frauds. 
When  the  case  came  on  for  trial,  it  was,  by 
agreement,  submitted  to  the  trial  judge  for 
determination,  without  the  Intervention  of 
a  Jury.  The  plaintiff  introduced  in  eyldoice 
the  telegram  set  out  in  his  declaration,  and 
testified  that  he  accepted  the  offer  therein 
made,  over  the  telephone.  He  also  testified 
as  to  the  meaning  of  the  telegram,  accord- 
ing to  mercantile  custom  and  usage.  He  fur- 
ther testified,  that  he  was  a  dealer  in  meat 
and  had  been  engaged  in  that  business  about 
20  years;  that  there  are  different  kinds  of 
ribs  known  to  the  trade.  **!  call  smoked  ribs, 
smoked  bacon.  There  are  bacon  ribbed  sides 
and  bacon  clear  sides,  bacon  under  dears* 
etc.  There  is  only  one  kind  of  dry  salt  ribs. 
It  is  owing  to  the  cut  that  gives  it  a  differoit 
meaning.  There  Is  one  known  as  hard  ribs, 
all  the  backbone  is  on  one  side  of  the  side; 
rough  ribs  are  the  backbone  split  open  right 
down  the  middle,  half  the  backbone  on  <Mie 
side  and  half  on  the  other,  and  in  short  ribs  it 
is  the  ribs  with  the  side  on  it,  without  either 
part  of  the  backbone.  What  I  was  dealing 
with  him  [the  agent  of  Swift  Company]  was 
for  the  dry  salt  ribs,  which  was  the  backbone 
split  open.  It  was  not  dry  hard  salt  ribs  that 
I  was  dealing  for,  but  dry  salt  rough  ribs.  I 
understood  that  I  had  bought  from  him  diy 
rough  salt  ribs,  meaning  salt  meat    Of  coursflb^ 
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It  didn't  come  out  of  a  cow.  It  was  hog  ribs, 
dry  salt  hog  ribs,  40  to  45  pounda  I  was 
not  buying  beef  ribs ;  hog  ribs,  but  not  cured. 
•  •  •  The  weight  was  understood,  an  av- 
erage of  40  to  45  pounds.  I  told  him  over  the 
telephone  what  sort  of  meat,  dry  salt  ribs 
with  split  backbone.  I  told  him  that,  and 
every  time  on  both  deals.  I  didn't  want  any- 
thing else.  That  was  in  reply  to  the  tele- 
gram, both  of  them."  He  further  testified 
tliat  he  ordered  75,000  pounds  shipped  on 
January  23,  1903,  that  Swift  &  Go.  refused 
to  make  the  shipment,  and  that  the  market 
value  of  dry  salt  rough  ribs  at  the  time  and 
place  of  delivery  was  9.7  cents  per  pound. 
The  plaintiff  also  introduced  in  evidence  the 
Interrogatories  of  an  agent  of  Swift  &  Com- 
pany, sued  out  by  the  defendant,  wherein 
the  witness  testified  that  he  had  general 
supervision  over  the  provision  branch  houses 
of  Swift  &  Company  in  December,  1902,  and 
that  on  December  27,  1902,  he  "booked"  D. 
M.  Borum,  on  the  order  of  Purclval,  another 
agent  of  Swift  &  Co.,  and  the  one  who  sent 
the  telegram  to  Borum,  "150,000  pounds  dry 
•alt  hard  short  ribs  at  18.96."  The  defend- 
ant introduced  no  evidence.  The  court  ren- 
dered a  Judgment  in  favor  of  the  defendant, 
to  which  the  plaintiff  excepted.  The  defend- 
ant filed  a  cross-bill  of  exceptions,  in  which 
it  assigned  error  upon  the  exceptions  pen- 
dente lite  to  the  overruling  of  its  demurrers. 

Hardeman  ft  Jones,  for  plaintiff  In  error, 
Shipp  &  Sheppard,  for  defendant  in  error. 

FISH,  a  J.  (after  stating  the  facts).  The 
agreement  for  the  breach  of  which  this  salt 
was  brought  was  for  the  sale  of  merchandise 
of  the  value  of  more  than  $50 ;  and,  under  the 
statute  of  frauds,  to  be  enforceable,  it  had  to 
be  in  writing.  Civ.  Code  1895,  §  2693  (7). 
As  no  provision  Is  made  for  oral  evidence  as 
to  part  of  the  terms,  omitted  from  the  writ- 
ing, it  must,  in  general,  set  forth  with  suf- 
ficient certainty  the  essentials  of  the  agree- 
ment. Of  course,  a  subject-matter  is  one  of 
the  essentials  to  a  valid  contract,  and  it  is 
necessary  that  it  be  set  forth  with  such  cer- 
tainty that  it  can  be  identified  without  re- 
sorting to  oral  evidence  of  the  intention  of 
the  parties  to  supplement  the  terms  of  the 
writing  as  to  what  the  subject-matter  i& 
''Technical  accuracy  of  description  is  not 
necessary;  but  as  the  entire  contract  must 
be  proved  by  the  writing,  the  description  must 
be  such  as  to  specify  the  subject-matter,  so 
that  one  familiar  with  such  subject-matter 
can  Identify  it,  without  further  evidence  of 
the  intention  of  the  parties  direct."  2  Page 
on  Contracts,  fifi  696,  699,  700.  That  the  sub- 
ject-matter must  be  clearly  identified  in  the 
writing,  see  Smith  v.  Jones,  66  Qa.  338,  42 
Am.  Rep.  '72 ;  North  v.  Mendel,  73  Ga.  404, 
64  Am.  Rep.  879 ;  Douglass  v.  Bunn,  110  6a. 
159,  35  S.  E.  839.  In  Stewart  &  Son  v.  Cook, 
118  Ga.  541,  45  S.  B.  398,  the  contract  pro- 
vided for  the  delivery  of  a  certain  number  of 
"bales"  of  cott^  and  the  evidence  showed 
68aB.-« 


that  the  term  "bales'*  was  ambiguous  and  de- 
noted more  than  one  weight,  and  that  the 
parties  had  a  specified  agreement  as  to  what 
weight  was  meant  The  writing  was  -held 
to  be  insufilclent  to  meet  the  requirements  of 
the  statute  of  frauds,  as  it  aflSrmatively  ap- 
peared that  the  contract  was  partly  in  writ- 
ing and  partly  in  parol,  and  the  terms  of  the 
statute  were  not  met  It  seems  to  be  uni- 
formly held  that  an  agreement  within  the 
statute  of  frauds  can  not  be  enfcwced  unless 
the  writing  or  writings,  identify  with  cer- 
tainty the  terms  of  sale  and  the  subject-mat- 
ter. 1  Reed  on  St  Frauds,  S  408 ;  Browne  on 
St  Frauds,  S  885,  and  cases  cited  by  these 
authors.  The  term  "ribs,"  used  in  the  tele- 
gram, is  manifestly  ambiguous  to  the  general 
reader,  and,  according  to  the  testimony  of 
the  plaintiff  himself,  this  term,  unaccom- 
panied by  descriptive  adjectives,  is  also  am- 
biguous to  those  dealing  in  the  general  class 
of  merchandise  to  which  the  alleged  contract 
referred.  He  testified  that  there  are  several 
kinds  of  "ribs,"  which  he  enumerated,  known 
to  the  trade.  And  in  order  to  show  the  kind 
and  character  of  meat  to  which  the  written 
offer  of  the  defendant  which  he  testified  he 
accepted  over  the  phone,  referred,  he  had  to 
resort  to  parol  evidence,  and  to  resort  to  it 
not  for  the  purpose  of  showing  that  the  term 
"ribs"  had  a  definite  meaning  to  dealers  in 
meats,  but  for  the  purpose  of  showing  what 
the  particular  subject-matter  of  the  agree- 
ment was,  not  as  expressed  in  the  writing, 
but  as  expressed  by  the  parties  in  parol.  It 
appears,  from  his  testimony,  that  the  term 
**ribs"  has  no  definite  or  specific  meaning  even 
among  dealers  in  meat ;  and  when  Borum  tes- 
tifies that  he  was  contracting  for  dry  salt  rough 
ribs,  of  an  average  weight  of  40  to  45  pounds, 
it  is  clear  that  the  telegram  did  not  contain 
all  the  terms  of  the  contract;  which  brings 
the  case  clearly  within  the  ruling  made  in 
Stewart  &  Son  v.  Cook,  supra.  In  that  case 
it  was  said:  "The  law  requires  that  the  con- 
tract of  sale  shall  be  in  writing  (Civ.  Code 
1895,  f  2693,  par.  7.) ;  by  which  it  of  course 
means  the  entire  contract,  with  all  stipula- 
tions and  provisions  which  have  been  assent- 
ed to  by  the  parties  at  the  time  of  the  sale. 
Where  some  of  the  terms  are  in  writing  and 
others  in  parol,  the  requirements  of  the  stat- 
ute are  not  met" 

The  plaintiff  offered  to  introduce  in  evi- 
dence various  letters  and  telegrams,  which 
passed  between  the  agent  of  the  defendant 
who  s^t  the  telegram  to  Borum,  and  the 
agent  of  the  defendant  having  general  super- 
vision of  the  defendant's  provision  branch 
houses,  some  of  which  letters  and  telegrams 
referred  to  the  transaction  in  question,  while 
others  referred  to  previous  negotiations  be- 
tween the  parties,  from  which  no  agreement 
was  claimed  to  have  resulted.  They  were  all 
excluded  by  the  court  and  their  exclusion  is 
complained  of  in  the  bill  of  exceptions.  "All 
that  is  required  [by  the  statute  of  frauds] 
is  written  evidence  of  the  agreement  and 
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therefore  the  memorandmn  may  consist  of 
letters  written  by  the  party  to  be  charged  to 
his  own  agent,  or  to  other  third  persons.  The 
memorandum  may  even  consist  of  entries 
made  by  the  party  to  be  charged  on  his  or 
his  agent's  books ;  and  entries  in  tha  records 
of  a  corporation  may  prove  a  contract  by 
It"  Clark  on  Ck)ntracts,  p.  83,  and  cit 
While  this  is  well  settled,  yet,  as  there  can 
be  no  contract  without  the  assent  of  both  par- 
ties, the  party  relying  upon  the  memorandum 
to  show  the  terms  of  the  contract  must  show 
that  he  assented  to  those  terms.  It  is  not 
necessary  to  show  that  he  assented  in  writ- 
ing, but  is  is  obviously  necessary  for  him  to 
show  that  he  did  assent  An  examination  of 
the  letters  and  telegrams  excluded  by  the 
court  shows  that  where  "ribs"  are  referred  to 
at  all,  it  is  as  "dry  salt  hard  short  ribs," 
which,  according  to  the  testimony  of  the 
plaintilf,  were  not  the  kind  that  he  agreed  to 
purchase  from  the  defendant  So  the  exclud- 
ed evidence,  if  it  had  been  admitted,  would 
not  have  tended  to  prove  the  contract  as  the 
plaintiff  claimed  it  to  be.  For,  although  the 
written  evidence  admitted  and  some  of  the 
written  evidence  excluded,  when  construed  to- 
gether, might  have  been  sufficient  to  meet 
the  requirements  of  the  statute  of  frauds,  if 
the  proof  had  shown  that  the  terms  of  a  con- 
tract, as  expressed  in  these  writings,  had 
been  accepted  or  assented  to  by  the  plaintiff, 
yet  as  they  would  not  have  shown  the  con- 
tract to  which  the  plaintiff  testified  and  upon 
which  he  relied,  the  exclusion  of  this  evi- 
dence was  not  harmful  to  the  plaintiff.  He 
could  not  recover  because  the  defendant  bad 
failed  to  comply  with  an  offer,  the  terms  of 
which  were  deducible  from  the  telegram  ad- 
mitted in  evidence  and  some  of  the  memo- 
randa excluded  from  the  evidence,  when,  ac- 
cording to  his  testimony,  he  did  not  accept 
this  offer,  but  a  different  one. 

Our  conclusfon  is  that  the  telegram  Intro- 
duced in  evidence  did  not  contain  the  entire 
contract  upon  which  the  plaintiff  relied,  and, 
therefore,  did  not  meet  the  requirements  of 
the  statute  of  frauds ;  that  an  action  would 
not  lie  for  a  breach  of  the  contract ;  and  that 
the  court  did  not  err  in  finding  for  the  de- 
fendant 

Judgment  afllrmed  on  main  bill  of  excep- 
tions. Cross-bill  dismissed.  All  the  Justices 
concur. 


(125  Oa.  218) 
CENTRAL    OF    GEORGIA    RY.    CO.    r. 
SHIVERS  et  aL 
(Supreme  Court  of  Georgia.    March  28,  1906.) 

Mechanics'  Liens— Pbofebtt  Subject. 

A  railway  company  leased  a  parcel  of  land 
to  one  for  20  years,  upon  a  consideration  that 
the  lessee  would  erect  thereon  a  building  to  be 
used  as  a  warehouse  only,  and  that  all  goods 
received  by  the  lessee  should  be  routed  over  its 
line  of  road.  The  building  was  to  be  the  prop- 
erty of.  the  lessee,  remoyable  by  him  at  the  ex- 
piration of  the  lease.  The  lessee  purchased 
from  a  materialman}  articles  needed  in  the  erec- 


tion of  the  building,  and  failed  to  pay  for  ths 
same.  The  materialman  filed  a  claim  of  lien 
against  the  lessee  and  the  railway  company, 
claiming  a  lien  upon  the  building  and  the  land. 
Held,  that  a  petition  filed  against  the  lessee  and 
the  railway  company,  for  the  purpose  of  fore- 
closing the  lien  and  subjecting  the  land  and  thf 
building  to  the  payment  of  the  debt  for  ma 
terials  furnished,  set  forth  no  cause  of  action 
against  the  railway  company,  and  should  have 
been  dismissed  as  to  it,  on  demurrer. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  84, 
Cent  Dig.  Mechanic's  Liens,  {  80.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Americus;  Z.  A. 
Littlejohn,  Judge. 

Action  by  J.  W.  Shivers  and  others  against 
the  Central  of  Georgia  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant 
brings  error.    Reversed. 

Shivers  brought  suit  against  Ansley  and 
the  Central  of  G^eorgia  Railway  Company 
and  alleged:  Petitioner,  as  a  materialman, 
furnished  material  for  the  erection  of  a  ware- 
house, amounting  to  $1,216.59,  to  Ansley, 
who,  as  a  tenant  of  the  railway  company, 
was  erecting  the  warehouse  on  land  owned 
by  it,  and  furnished  further  material.  In  the 
same  transaction,  amounting  to  $53.47.  Peti- 
tioner filed  his  claims  of  lien  against  the 
railway  company  as  required  by  the  stat- 
ute, and  brought  suit  to  foreclose  the  same 
within  12  months  from  the  date  of  record- 
ing his  liens.  The  railway  company  had 
leased  the  land  upon  which  the  warehouse 
was  erected  to  Ansley  for  20  years,  in  con- 
sideration of  Ansley's  erecting  the  ware- 
house, using  the  land  for  no  other  purpose, 
and  routing  his  freight  by  the  railway  com- 
pany's line  of  road.  No  rent  was  to  be  paid 
for  the  property.  At  the  expiration  of  the 
lease,  Ansley  was  to  have  the  privll^e  of  re- 
moving all  improvements  erected  thereon  by 
him.  He  obligated  himself  not  to  sublet  the 
premises.  Upon  his  failure  to  carry  out  any 
stipulations  of  the  lease  the  railway  com- 
pany might  enter  upon  the  property  after 
30  days*  notice.  The  railway  company  de- 
murred to  the  petition,  on  the  ground  that  it 
set  forth  no  cause  of  action.  The  demurrer 
was  overruled*  and  the  railway  company  ex- 
cepted. 

Wm.  D.  Kiddoo,  for  plaintiff  in  error.  W. 
P.  Wailis  and  W.  A.  Dodson,  for  defendants 
in  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  Civ.  Code,  §  2801,  par.  2,  as  amended 
by  the  act  of  1800,  provides:  "When  work 
done  or  material  furnished  for  the  improve- 
ment of  real  estate  is  done  or  may  he  furnish- 
ed upon  the  employment  of  a  contractor,  or 
some  other  person  than  the  owner,  then  and 
in  that  case  the  lien  given  by  this  section 
shall  attach  upon  the  real  estate  improved, 
as  against  such  true  owner,  for  the  amount 
of  the  work  done,  or  material  furnished,  un- 
less such  true  owner  shows  that  such  lien 
has  been  waived  in  writi£s,  iK  produces  the 
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sworn  statement  of  the  contractor,  or  other 
person,  at  whose  Instance  the  work  was 
done  or  material  was  furnished,  that  the 
agreed  price  or  reasonable  value  thereof  has 
been  paid;  provided,  that  in  no  event  shall 
the  aggregate  amount  of  liens  set  up  hereby 
exceed  the  contract  price  of  the  improve- 
ments made.**  Van  Bpps*  Code  Supp.  §  6176. 
In  construlngi  the  words  *'or  some  other  per- 
son," this  court,  In  the  case  of  Pittsburgh 
Plate  Glass  Co.  v.  Peters  Land  Co.,  123  Ga. 
726>  61  S,  B.  725,  said:  "Thus  interpreting 
the  statute,  it  would  mean  that  a  material- 
man who  furnished  material  for  the  improve- 
ment of  real  estate  to  one  who  occupied  the 
legal  relation  of  contractor,  or  one  who  had 
some  contractual  relation  with  the  true  owner 
in  connection  with  the  improvements  to  be 
made,  would  have  a  lien,  and  that  no  one 
else  would.  The  word  contractor  is  not  to 
be  construed  in  its  technical  sense,  which 
would  embrace  any  person  who  had  any 
contract  of  any  character,  but  is  to  be  given 
its  limited,  colloquial  sense,  meaning  a  per^ 
son  engaged  In  the  business  of  making  con- 
tracts for  the  improvement  of  real  estate, 
and  the  other  persons  referred  to  in  the 
statute  embrace  that  class  who  may  furnish 
material  for  the  improvement  of  real  estate 
but  may  not  be  engaged  in  a  business  com- 
monly known  as  the  business  of  a  contractor." 
In  the  present  case  a  materialman  claims  a 
lien  for  material  furnished  tar  the  improve- 
ment of  real  estate  at  the  direction  of  a  ten- 
ant. A  tenant  does  not  come  within  the 
meaning  of  the  phrase  "contractor,  or  some 
other  person,"  as  above  construed.  It  is 
true  that  the  instrument  under  which  Ansley 
became  a  tenant  specifically  provides  for  the 
erection  of  the  warehouse,  into  the  erection 
of  which  the  materials  of  the  plaintiff  went. 
But  this  instrument  cannot  put  Ansley  in 
the  relation  of  a  contractor  to  the  railway 
company.  The  warehouse  is  to  be  erected 
by  him,  and  becomes  his,  individual  property, 
removable  at  the  expiration  of  his  lease. 
The  railway  company  neither  expressly  nor 
by  implication  assumes  any  liability  for  the 
erection  of  the  warehouse,  and  there  is  noth- 
ing which  can  be  construed  as  a  contract  be- 
tween it  and  Ansley  under  which  Ansley  is 
erecting  the  warehouse  at  the  railway  com- 
pany's expense,  save  that  the  erection  of  it 
by  Ansley  is  a  consideration  for  the  railway 
company's  leasing  to  him  the  premises. 

It  seems  to  be  the  purpose  of  the  statute 
to  charge  the  owner  of  real  estate  with  a 
lien  for  material  furnished  only  when  there 
was  a  specific  contract  for  the  improvements 
made,  either  made  by  the  owner  or  assented 
to  by  him.  And  here  there  is  no  contract  of 
any  character.  The  statute  provides  that  "in 
no  event  shall  the  aggregate  amount  of  liens 
claimed  exceed  the  contract  price  of  the  im- 
provements made."    There  could  be  no  limit 


upon  the  true  owner's  liability  for  material 
furnished,  unless  the  material  was  furnished 
under  some  OMitract  to  which  he  was  a  party 
expressly  or  by  implication.  In  Stevens  v. 
Georgia  Land  Co.,  122  Ga.  317,  50  S.  B.  100, 
it  was  held  that  in  order  for  the  materi- 
alman to  make  out  a  prima  facie  case 
against  the  true  owner,  it  is  incimibent  upon 
him  to  show  that  the  amount  for  which  he  , 
asserts  a  lien  comes  within  the  contract 
price  agreed  upon  between  the  contractor 
and  the  owner  of  the  property.  In  Rowell 
V.  Harris,  121  Ga.  240,  48  S.  B.  948,  it 
was  said:  "The  money  as  it  becomes  due 
is  charged  with  a  lien  as  against  the  contrac- 
tor in  favor  of  the  sul)contractor,  material 
men,  and  laborers.  On  the  other  hand  the 
land  is  charged  with,  a  lien  as  against  the 
owner  for  the  purpose  of  securing  the  pay- 
ment of  the  contract  price,  and  creating  the 
fund  out  of  which  the  subcontractors  and 
laborers  may  be  paid.  •  ♦  •  But  if  noth- . 
ing  becomes  due  to  the  contractor,  there  is 
nothing  caught  There  is  no  fund  out  of 
which  those  employed  by  him  are  to  be  paid. 
*  *  *  The  materialmen  and  laborers 
stand  in  his  [contractor's]  shoes,  and  recover 
out  of  what  is  due  him.  That  failing,  they 
have  no  claim  against  the  landowner." 
There  need  be  no  contract  between  the  ma- 
terialmen and  the  true  owner,  but  there  must 
be  a  contract  for  material  with  a  person  who 
has  contracted  with  the  true  owner  for  the 
erection  of  the  improvements.  A  contract 
is  necessary  to  fix  the  liability  of  the  owner,  and 
establish  a  privity  between  him  and  the 
materialman.  A  stranger  may  not  order 
work  done  upon  real  estate  and  thus  charge 
the  true  owner.  Neither  may  a  tenant,  xm- 
less  there  is  some  relation  existing  between 
him  and  his  landlord  other  than  that 
ot  lessor  and  lessee.  In  the  case  of  Repperd 
V.  Morrison,  120  Ga.  28,  47  S.  B.  554,  it 
was  held  that  a  landlord  will  not  become 
liable  for  improvements  made  at  the  direc- 
tion of  the  tenant,  unless  he  expressly  or  im- 
pliedly consents  to  the  contract  under  which 
the  Improvements  are  made.  The  railway 
company  consented  that  a  building  might  be 
erected  on  its  land,  but  it  never  gave  its 
consent  to  any  contract  for  its  erection  or 
the  furnishing  of  materials  to  be  placed 
therein.  It  is  by  no  means  clear  in  the  pres- 
ent case  that  the  instrument  under  which 
Ansley  entered  was  a  lease.  It  may  be 
that  It  was  no  more  than  a  mere  license.  It 
is  not  necessary,  under  the  view  we  have 
tak^i  of  the  case,  to  determine  the  exact 
character  of  this  Instrument;  and  we  have 
treated  it  as  a  lease,  for  the  purpose  of 
this  case.  The  petition  set  forth  no  cause 
of  action  against  the  railway  company,  and 
the  demurrer  should  have  been  sustained. 
Judgment  reversed.  All  the  Justices  con- 
cur. 
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GREEN  Y.  SCRUGGS  et  aL 

(Sapreme  Court  of, South  Carolina.    March  8, 
1906.) 

Chattel  Mobtgagks— Obeditb  on  Debt. 

Where  a  mortgagee  takes  part  of  the  mort- 
gaged property  without  selling  the  same  as  au- 
thorized by  Civ.  Code  1902,  §  3004,  the  mort- 
gagor has  a  right  to  treat  it  as  the  mortgagee's 
property,  and  is  entitled  to  credit  on  the  mort- 
gage debt  to  the  proportion  in  value  that  the 
property  taken  bears  to  the  entire  property 
mortgaged. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9» 
Cent.  Dig.  Chattel  Mortgages,  M  302^304.] 

Appeal  from  Common  Pleas  Circalt  Cotirt 
of  Cherokee  County;  Townsetnd,  Judge. 

Action  by  T.  A.  Green  against  George  D. 
Scruggs  and  M.  J.  Hicks.  From  an  order  of 
the  circuit  court,  reversing  a  Judgment  of 
the  magistrate,  plaintUI  appeals.    Revised. 

R.  K.  Carson  and  W.  S.  Hall,  Jr.,  for 
appellants.  Butler  &  Osborne,  for  respond- 
ent. 

WOODS,  J.  This  action  was  brought  by 
T.  A.  Green  in  a  magistrate's  court  to  recover 
$48.58,  on  alleged  unpaid  balance  on  a  promis- 
sory note  dated  August  16,  1901.  When  the 
note  was  given  it  was  secured  by  chattel 
mortgage  on  a  buggy,  a  wagon,  and  a  set  of 
harness.  The  mortgage  provided  upon  de- 
fault this  property  might  be  sold  at  public 
auction  for  cash  on  five  days'  notice,  the  pro- 
ceeds of  sale  to  be  applied  to  the  debt  and 
the  cost  and  expenses  of  collection,  and  the 
surplus,  if  any,  paid  to  the  mortgagors.  The 
buggy  was  seized,  and,  at  a  sale  made  as 
required  by  the  mortgage,  brought  $2^0.  The 
harness  was  seized,  but  never  sold  or  ac- 
counted for.  The  wagon  was  not  taken  from 
the  defendants.  The  magistrate  held  if  the 
mortgagee  had  seized  the  entire  property 
and  had  converted  it  to  his  own  use  without 
a  sale,  as  provided  by  the  contract,  this 
would  have  operated  as  a  satisfaction  of  the 
entire  debt;  but  as  the  mortgagee  had  so 
converted  the  harness  only  and  had  duly 
advertised  and  sold  the  buggy,  there  should 
be  a  credit  on  the  mortgage  debt  to  the  ex- 
tent and  in  the  proportion  that  the  value  of 
the  property  converted  bore  to  the  value  of 
the  property  sold,  and  gave  judgxnent  accord* 
ingly  for  $19.65  and  $6  costs.  Subse- 
quently, the  magistrate  granted  a  new  trial 
on  the  ground  that  he  should  have  allowed 
the  credit  in  the  proportion  that  the  value 
of  the  property  converted  bore  to  the  value 
of  the  whole  property  mortgaged,  including 
the  wagon.  On  appeal  the  circuit  court  held 
that  the  seizure  and  conversion  of  the  har- 
ness, though  only  a  portion  of  the  mortgaged 
property,  without  sale  as  provided  by  the 
contract,  operated  as  a  satisfaction  of  the 
entire  debt. 

It  is  remarkable  that  so  little  authority 
can  be  found  on  the  precise  point  in  issue. 
Our  statute  provides:  ''When  any  personal 
property  under  pledge,  mortgage  or  hypothe- 


cation is  to  be  sold  for  the  purpose  of  satisfy- 
ing the  loan  or  debt  secured  by  such  pledge^ 
mortgage  or  hypothecation,  the  pledgee,  mort- 
gagee or  person  holding  the  instrument  show* 
ing  the  hypothecation  shall  advertise  th« 
time  and  place  of  said  sale  by  posting  a 
notice  thereof,  in  writing,  at  least  (15)  fifteen 
days  before  such  sale  in  three  (3)  public 
places  in  the  county  in  which  such  personal 
pr(^)erty  may  be  found,  one  of  which  shall 
be  the  courthouse  door,  or  shall  publish  the 
same  at  least  two  weeks  in  a  newspaper  pub- 
lished in  his  county,  unless  the  person  mak- 
ing such  pledge,  mortgage  or  hypothecation, 
or  his  legal  representative^  shall  consent,  or 
shall  have  consented,  to  a  sale  in  some 
other  mode  or  at  some  other  notice,  such 
consent  to  be  expressed  in  writing."  Civ. 
Code  1902,  S  8004.  But  for  this  statute,  and 
the  force  given  to  it  by  the  court  in  the 
cases  hereafter  mentioned,  we  should  regard 
the  case  of  Moody  v.  Haselden,  1  S.  C.  129, 
conclusive  of  the  question.  In  that  case,  the 
debt  being  secured  by  a  mortgage  on  land 
and  slaves,  the  mortgagee  seized  the  slaves, 
but  returned  them  to  the  mortgagor,  taking 
from  him  a  bond  for  their  forthcoming  on 
sales  day  in  March,  1862;  and  they  remained 
in  the  hands  of  the  mortgagor  uncalled  for 
until  lost  by  emancipation.  It  was  not  held 
that  the  seizure  of  the  mortgaged  property 
operated  as  a  satisfaction  of  the  mortage, 
though  the  action  of  foreclosure  was  between 
the  assignee  of  the  mortgage  and  the  par* 
chaser  of  the  land  f^m  the  mortgagor,  but 
that  the  purchaser  of  the  land  had  an  equity 
to  require  the  value  of  the  slaves  at  the  time 
of  the  seizure  to  be  applied  as  a  credit  on 
the  mortgage,  and  the  lien  of  the  mortgage 
on  the  land  reduced  to  that  extent 

In  1879,  long  after  this  case  arose  and  was 
decided,  the  statute,  which  is  quoted  above 
in  its  amended  form,  was  enacted,  regulating 
the  sale  of  chattels  by  mortgagees.  In  con- 
struing this  statute,  it  was  said  tn  Bank  r. 
Hohnan,  31  S.  C.  161,  169,  9  S.  E.  824,  that 
if  a  mortgagee  converts  the  property  to  his 
own  use,  "he  is  still  liable  to  account  to  the 
mortgagor  for  any  excess  in  its  value  over 
and  above  the  mortgage  debt;  and  if  such 
value  is  less  than  the  mortgage  debt»  he 
forfeits  or  waives  all  claims  against  the 
mortgagor  for  any  deficiency,  by  reason  ol  him 
Illegal  conduct  in  dealing  with  property  &h- 
trusted  to  him  for  a  specific  purpose  and  to 
be  dealt  with  in  thfe  manner  prescribed  by 
law.  So  if  the  mortgagor  undertakes  to  sell 
in  any  other  way  than  that  prescribed,  he 
thereby  converts  the  property  to  his  own 
use,  and  the  same  consequences  follow."  It 
is  true,  the  case  was  decided  on  other 
grounds,  but  the  language  above  quoted  was 
the  expression  of  the  views  of  Associate 
Justice  Mclver,  in  which  Chief  Justice  Simp- 
son concurred,  and  is,  therefore,  entitled  to 
the  greatest  consideration.  In  that  case, 
however,  it  is  important  to  observe  the  dis- 
cussion was  limited  to  the  effect  of  a  seizure 
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and  oonverslon  without  a  statutory  sale  of 
the  entire  mortgaged  property;  and  the  con- 
dnsion  reached  by  the  court  is  strengthened 
by  the  application  of  this  other  well-establish- 
ed principle;  if  the  mortgagee  acquires  the 
entire  mortgaged  property  by  private  sale 
to  him,  in  the  absence  of  special  circumstances 
not  involTcd  here,  his  acquisition  of  the  title 
operates  as  a  satisfaction  of  the  mortgage. 
80  if  the  mortgagee  conyerts  the  entire  prop- 
erty illegally^  the  mortgagor  may  elect  to 
regard  him  as  having  acquired  the  title,  and 
claim  from  him  the  same  benefit  he  would 
have  been  entitled  to  if  the  title  had  been 
rightfully  acquired,  that  is,  the  extinguish- 
ment of  the  mortgage.  It  has  never  been 
held,  however,  that  the  purchase  of  a  portion 
of  the  mortgaged  property  by  the  mortgagee 
operates  further  than  an  extinguishment  of 
the  mortgage  to  the  extent  of  the  proportion 
in  value  that  the  portion  purchased  by  the 
mortgagee  bears  to  the  entire  property  mort^ 
gaged.  HuU  v.  Toung,  29  8.  O.  64,  6  S.  E. 
938. 

The  most  advantageous  position  that  can 
be  taken  by  the  mortgagors  in  this  case  is 
that  the  mortgagee  seized  and  converted  to 
his  own  use  the  harness,  and  that  they  now 
elect  not  to  assert  their  statutory  right  to 
have  the  harness  sold,  at  public  auction,  but 
to  treat  it  as  mortgagee's  property,  though 
wrongfully  acquired,  and  recognize  his  title. 
To  this  state  of  facts  the  doctrine  stated  in 
Hull  V.  Toung,  supra,  which  is  entirely  con- 
sistent with  the  views  expressed  by  the 
court  in  Bank  v.  Holman,  supra,  is  applica- 
ble; and  the  result  is  that  the  mortgagor 
was  entitled  to  credit  for  the  harness  on  the 
mortgage  debt  to  the  extent  of  the  propor- 
tion in  value  that  the  harness  bore  to  the 
entire  property  mortgaged. 

The  Judgment  of  this  coutt  is  that  the 
judgment  of  the  circuit  court  be  reversed,  and 
the  case  remanded  by  that  court  to  the  magis- 
trate's court  for  the  new  trial  ordered  by  him. 

nS  Bw  C.  S98) 

WILSON  V.  COX  et  aL 

(Snpreme  Court  of  South  Carolina.    March  1, 
1906.) 

Mandamus— When  Gbantkd. 

Mandamus  will  not  lie  to  compel  dispenser 
of  a  certain  county  to  open  and  operate  a  dis- 
pensary where.  In  order  to  do  so,  the  court  would 
be  compelled  to  set  aside  an  election  already  held 
at  which  the  vote  was  in  favor  of  no  dispen- 
sary. 

Petition  by  J.  8.  Wilson  for  a  writ  of 
mandamus  against  J.  EL  Cox  and  others. 
Dismissed. 

W.  Boyd  Bvans,  for  petitioner.  J.  P.  Ca- 
rey, opposed. 

GARY,  A.  J.  This  was  an  application  to 
Mr.  Chief  Justice  Pope,  and  by  consent  heard 
by  this  court  in  the  exercise  of  its  original 
jurisdiction,  for  a  writ  of  mandamus  re- 
quiring the  resxwndents,  who  were  the  mem- 


bers of  the  county  boards  of  control,  and  the 
dispenser  of  Pidcens  county,  to  open  and 
operate  the  dispensary  at  Pickens.  The  pe- 
tition alleges  that  the  respondents,  on  the 
19th  of  JunCi  1905,  unlawfully  closed  the  said 
dispensary,  and  refused  to  open  and  operate 
the  same.  That  there  is  no  other  dispen- 
sary in  said  town  and  county,  and  by  said 
illegal  action,  the  petitioner  and  other  citi- 
zens are  deprived  of  their  right  and  privi- 
lege to  purchase  alcoholic  liquors  at  said  dis- 
pensary. The  petition  does  not  set  forth  the 
facts  which  render  the  closing  of  the  dispen- 
sary illegal.  A  rule  was  issued  requiring 
the  respondents  to  show  cause  why  the  pray- 
er of  the  petition  should  not  be  granted. 
They  made  a  return  setting  forth  the  various 
proceedings  which  resulted  in  an  election 
against  the  dispensary  and  the  closing  of  the 
same.  The  relator  filed  a  reply  to  the  re- 
turn, alleging  numerous  grounds  of  illegality 
in  the  election,  and  that  the  statute  common- 
ly known  as  the  "Brice  Act"  was  unconstitu- 
tional. The  last  mentioned  ground  was,  how- 
ever, abandoned.  A  special  referee  took  the 
testimony,  and  reported  his  findings  of  fact 
as  to  the  several  steps  In  the  said  election, 
which,  at  least  in  the  main,  showed  that  it 
was  valid. 

The  first  question  for  consideration  is 
whether  proceedings  by  mandamus  are  the 
appropriate  remedy.  The  office  of  the  writ 
of  mandamus  is  thus  well  expressed  by  Mr. 
Justice  White,  in  the  case  of  International 
Cont  Oo.  V.  Lamont,  155  U.  8.  803-308,  15 
Sup.  Ct  97,  98,  39  L.  Ed.  160:  "It  is  elemen- 
tary law  that  mandamus  will  only  lie  to  en- 
force a  ministerial  duty,  as  contradistinguish- 
ed from  a  duty  which  is  only  discretionary. 
•  •  •  Moreover,  the  obligation  must  be 
both  peremptory  and  plainly  defined.  The 
law  must  not  only  authorize  the  act  (Com- 
monwealth V.  Boutwell,  18  Wall.  [U.  S.]  528, 
20  L.  Ed.  681),  but  it  must  require  the  act  to 
be  done.  'A  mandamus  will  not  lie  against 
the  Secretary  of  the  Treasury  unless  the  laws 
require  him  to  do  what  he  is  asked  in  the 
petition  to  be  made  to  do*  (Reeside  v.  Walk- 
er, 11  How.  [U.  S.]  272,  18  L.  Ed.  698.  See, 
also,  Secretary  v.  McGarrahan,  9  Wall.  [U. 
S.1  298,  19  L.  Ed.  679)  and  the  duty  must 
be  'clear  and  indisputable'  (Knox  County 
Commissioners  v.  Asplnwall,  24  How.  (U.  S.) 
376,  16  L.  Ed.  735)."  This  language  is  quot- 
ed with  approval  in  Lord  v.  Bates,  48  S.  C. 
95,  26  S.  E.  218. 

Before  the  court  could  Issue  the  writ  of 
mandamus.  It  would  be  necessary  for  It  to 
declare  the  election  nulf  and  voi4  by  reason 
of  the  various  acts  of  alleged  illegality.  It 
cannot  be  successfully  contended  that  the 
duty  of  the  respondents  is  minlsterla!,  or 
clear  and  undisputable,  when  the  law  forbids 
the  operation  of  the  dispensary  unless  the 
election  should  be  set  aside. 

The  judgment  dismissing  the  petition  has 
already  been  filed. 
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WOODS,  J.  (concurring).  I  concur  in  the 
view  that  the  election  could  not  be  adjudged 
invalid  and  set  aside  in  a  mandamus  pro- 
ceeding. But  aiside  from  that,  tbe  election 
was  valid,  and  the  petition  would  have  to  be 
denied  on  the  merits.  The  only  objection  re- 
lied on  by  the  petitioner  was  that  the  super- 
visor appointed  the  managers  and  performed 
all  other  duties  as  to  this  election,  which  un- 
der the  law  should  have  been  performed  by 
the  commissioners  of  election,  and  that  the 
managers,  therefore,  acted  without  authority. 

The  act  under  which  the  election  was  held 
provides  that  upon  the  petition  therein  men- 
tioned being  filed  with  the  county  supervisor, 
"he  shall  order  an  election  submitting  the 
question  of  'Dispensary'  or  'No  Dispensary' 
to  the  qualified  voters  of  such  county,  which 
shall  be  conducted  as  other  special  elections." 
24  St  at  Large,  p.  486.  The  reasonable  in- 
terpretation to  be  given  to  this  clause  of  the 
statute  of  1904  is  that  the  special  election 
therein  provided  for  should  be  conducted  as 
other  special  elections,  provision  for  the  con- 
duct of  which  was  made  by  the  law  of  force 
at  the  time  the  statute  was  enacted.  The 
only  statutory  provisions  for  holding  special 
elections  in  force  when  this  statute  was  en- 
acted are  to  be  found  in  chapter  10,  art  1,  of 
the  cavil  Code  of  1902.  It  is  therein  pro- 
vided that  "all  general  or  special  elections 
held  pursuant  to  the  Constitution  of  the  state 
shall  be  regulated  and  conducted  according 
to  the  rules,  principles  and  provisions  herein 
prescribed."  It  is  subsequently  enacted  in 
the  same  chapter  that  the  conunissioners  of 
election  shall  appoint  managers,  and  perform 
the  other  duties  relating  to  the  conduct  of 
an  election  here  undertaken  and  performed 
by  the  supervisor.  In  this  respect,  there- 
fore, the  election  was  plainly  not  conducted 
.  according  to  law.  But  it  was  conducted  by 
managers  who  were  de  facto  officers  acting 
in  good  faith,  believing  the  law  required  of 
them  and  the  supervisor  the  duties  they  re- 
spectively undertook  to  perform;  and  the 
election  was  in  all  respects  fair.  In  ap- 
pointing the  managers  and  performing  other 
duties  which  the  law  assigns  to  the  commis- 
sioners of  election,  the  supervisor  also  acted 
under  the  mistaken  belief  that  these  duties 
devolved  upon  him.  The  petitioner  does  not 
allege  he  did  not  have  notice  before  the  elec- 
tion of  these  errors;  on  the  contrary,  full  pub- 
licity was  given  to  all  these  facts  by  the  ad- 
vertisement of  the  election.  The  question  to 
be  passed  on  by  the  electors  was  hotly  con- 
tested and  fully  canvassed,  and  there  was 
no  objection  to  the  regularity  of  the  election 
until  after  the  result  was  announced.  In 
these  circumstances  it  is  too  late  for  those 
who  relied  on  winning  the  election  to  attack 
its  validity  because  one  officer  performed  the 
duties  of  others,  with  full  knowledge  of  the 
voters  and  others  Interested,  no  objection 
whatever  being  Interposed  until  after  the 
trouble  and  expense  of  the  election  had  been 


incurred,  and  the  result  ascertained.  The 
election  was  valid  because  fairly  conducted  by 
de  facto  officers.  Donaldson  v.  Townsend,  1 
McMuI.  (S.  0.)  495;  McGrary  on  Elections, 

5  251 ;  Gooley's  Gona.  Limitations,  778;  People 
V.  Oook  (N.  Y.)  59  AnL  Dec  451. 

(73  s.  c.  »3) 

Ex  parte  SAVINGS  BANK  OF  ROCK  HILU 

WHITE  V.  COBfMERCIAL  &  FARMERS' 
BANK    OF    ROCK    HILL. 

(Supreme  Court  of  South  Carolina.    March  1« 
1906.) 

1.  Banks   and    Banking— Voluntaby   Liq- 
uidation—Assets— Lien  OF  Cbeditobs. 

An  incorporated  bank  went  into  liquida- 
tion, being  BOlvent,  and  turned  over  its  assets 
to  another  incorporated  bank  to  pay  the  credit- 
ors and  stockholders.  Before  the  liabilities  of 
the  liquidating  bank  were  paid,  the  purchasing 
l>ank  became  insolvent  Held,  that  a  creditor  of 
the  liquidating  bank  has  a  prior  lien  over  the 
assets  in  the  possession  of  the  receiver  of  the 
purchasing  bank  belonging  to  the  liquidating 
bank  as  against  the  creditors  of  the  purchaaing 
bank. 

2.  Appeal— Objections  Not  Raised  Below. 

Where  the  question  of  limitations  was  not 
passed  upon  below,  it  cannot  be  considered  on 
appeal. 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;   Gage,  Judge. 
Action  by  A.  H.  White  against  Conunercial 

6  Farmers'  Bank  of  Rock  Hill.  The  Sav- 
ings Bank  of  Rook  Hill  filed  a  petition  pray- 
ing that  the  assets  of  the  bank  be  applied  to 
the  claim  on  which  suit  was  brought  against 
the  stockholders  of  such  savings  bank.  From 
the  decree  the  petitioner  appeals.    Reversed. 

Wm.  J.  Cherry,  for  petitioner.  Witber- 
spopn  &  Spencer  and  Thos.  F.  McDow,  tcv 
respondenta 

GARY,  A.  J.  This  is  a  petition  on  the  part 
of  two  stockholders  of  the  Savings  Bank  of 
Rock  Hill,  praying  that  certain  assets  for- 
merly belonging  to  said  bank  be  applied  to 
the  extinguishment  of  the  claim  upon  which 
suit  was  brought  against  them  by  a  creditor 
of  tne  bank. 

The     facts     are     as    follows:    In     1898, 
the    Savings    Bank    of    Rock    Hill    decided 
to    go    into    liquidation.    At    that    time    it 
was  in  a  sound  financial  condition,  with  a> 
sets  sufficient  to  pay  all  outstanding  liabili- 
ties, and  $133  on  each  share  of  stock.    SufiS- 
clent  assets  of  the  bank  were  turned  over  to 
the  National  Bank  of  Rock  Hill,  to  pay  the 
stockholders  of  the  Savings  Bank  80  per  cent, 
upon  their  shares  of  stock.    These  stodchold- 
ers  and  those  of  the  National  Bank  combined 
and  formed  the  National  Union  Bank  of  Rock 
Hill.    Subsequently,  the  remaining  assets  of 
the  Savings  Bank,  amounting  to  about  $67, 
000,  were  sold  to  the  Commercial  &  Farmers* 
Banlc,  with  tbe  understanding  that  it  would 
pay  to  tbe  stockholders  of  the  Savings  Baiik 
$53  per  share,  and  also,  the  outstanding  lia- 
bilities of  the  latter  bank,  which  assets  were 
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sufficient  for  that  purpose.  The  transfer  of 
the  assets  was  made  In  good  faith.  The  Com- 
mercial &  Farmers'  Bank  was  then  solvent, 
and  all  stockholders  and  creditors  who  pre- 
sented their  claims  were  promptly  paid.  One 
of  the  outstanding  obligations  of  the  Savings 
Bank,  at  the  time  its  remaining  assets  were 
transferred  to  the  Commercial  &  Farmers' 
Bank,  was  a  certificate  of  deposit  for  $1,000, 
issued  by  the  Savings  Bank  to  A.  A.  McDon- 
nough,  who  was  a  nonresident  and  died  out- 
side the  state.  His  certificate  of  deposit  was 
not  presented  by  his  legal  representative  un- 
til the  Commercial  &  Farmers'  Bank  had  be- 
come insolvent  and  gone  into  the  hands  of  a 
receiver.  Among  the  assets  of  the  Savings 
Bank  transferred  or  sold  to  the  Commercial* 
Farmers'  Bank,  were  a  note  and  mortgage  on 
a  tract  of  land,  for  several  thousand  dollars, 
executed  by  J.  Edgar  Poag.  The  mortgage 
was  foreclosed,  and  the  land  conveyed  to  the 
said  receiver,  who,  as  such,  is  now  in  posses- 
sion thereof.  The  administrator  of  McDon- 
nough's  estate  recovered  Judgment  against  the 
Savings  Bank  in  1803 ;  execution  was  issued, 
and  after  a  return  of  nulla  bona,  he  com- 
menced action  against  the  petitioners. 

The  administrator  proved  said  claim, 
against  the  Commercial  &  Farmers'  Bank, 
after  it  became  insolvent,  without  the  asser- 
tion of  a  lien  on  the  proceeds  arising  from  the 
sale  of  the  Poag  property,  and  has  received 
a  dividend  from  that  bank,  amounting  to 
$861.83.  The  special  referee  finds  that  the 
administrator  did  not  thereby  waive  any  of 
tils  rights  in  the  premises.  The  special  ref- 
eree recommended  that  the  prayer  of  the  pe- 
tition be  granted,  and  based  his  conclusion 
on  tne  principles  stated  in  10  Enc.  p.  1367d. 
On  hearing  the  exceptions  to  the  report  of 
the  special  referee,  his  honor,  the  circuit 
Judge,  filed  a  decree,  in  which  he  ^stated  that 
he  concurred  with  the  special  referee  in  all 
his  conclusions  except  that  In  which  he  held 
that  the  creditor  of  the  Savings  Bank  has  a 
priority  over  the  creditors  of  the  Commercial 
&  Farmers'  Bank  to  be  paid  out  of  the  Poag 
mortgage.  This,  then,  is  the  vital  question  in 
tne  case,  and  involves  the  construction  of  the 
agreement,  under  which  the  Commercial  & 
Farmers'  Bank  came  into  possession  of  the 
said  assets.  The  only  fact  which  the  special 
referee  found  as  to  the  terms  of  the  contract 
are,  "that  the  remaining  assets  of  the  Savings 
Bank,  amounting,  according  to  the  statement 
submitted  before  me,  to  $67,000,  were  then 
sold  to  the  Commercial  &  Farmers'  Bank, 
another  new  bank  just  organized  and  com- 
mencing business,  with  the  understanding 
that  the  Commercial  &  Farmers'  Bank  would 
pay  to  the  stockholders  of  the  Savings  Bank 
$53  per  share,  and  also  pay  the  outstanding 
liabilities  of  the  Savings  Bank." 

1.  It  will  be  well,  at  the  outset,  to  deter- 
mine the  relation  which  the  Savings  Bank 
sustained  to  Its  assets  and  creditors.  In  the 
case  of  Railroad  Co.  v.  Howard,  7  Wall.  (U. 
S.)  392,  409,  19  L.  Ed.  117,  the  doctrine  is 


thus  announced:  "Equity  regards  the  prop- 
erty of  a  corporation,  as  held  in  trust  for  the 
payment  of  the  debts  of  the  corporation,  and 
recognizes  the  right  of  creditors  to  pursue  it, 
into  whosesoever  possession  it  may  be  trans- 
ferred, unless  it  has  passed  Into  the  hands  of 
a  bona  fide  purchaser;  and  the  rule  is  well 
settled  that  stockholders  are  not  entitled  to 
any  share  of  the  capital  stock,  nor  to  any 
dividend  of  the  profits,  until  all  the  debts  of 
the  corporation  are  paid.  •  •  ♦  If  the 
fund  has  been  distributed  among  the  stock- 
holders, or  passed  into  the  hands  of  other 
than  bona  fide  creditors  or  purchasers,  leav- 
ing any  debts  of  the  corporation  unpaid,  the 
established  rule  in  equity  is,  that  such  holders 
take  the  fund  charged  with  the  trust  in  favor 
of  creditors,  which  a  court  of  equity  will  en- 
force, and  compel  the  application  of  the  same 
to  the  satisfaction  of  their  debts.  •  »  » 
Creditors  are  preferred  to  stockholders,  on 
account  of  the  peculiar  trust  In  their  favor, 
and  because  the  latter,  as  constituent  mem 
bers  of  the  corporate  body,  are  regarded  as 
sustaining  in  that  respect  the  same  relation  to 
the  former  as  that  sustained  by  the  corpora- 
tion." These  principles  are  recognized  in  the 
case  of  Dabney  v.  Bank,  3  S.  C.  124.  It  is 
thus  made  apparent  that  the  assets,  while  in 
the  hands  of  the  Savings  Bank,  were  a  trust 
fund  for  the  payment  of  Its  creditors.  Our 
interpretation  of  the  contract  is,  that  al- 
though it  was  the  Intention  of  the  parties  to 
vest  the  legal  title  to  the  assets  in  the  Com- 
mercial &  Farmers'  Bank,  it  was,  neverthe- 
less, likewise  intended  that  the  last  mention- 
ed bank  should  assume  the  same  relation  to 
the  assets  and  creditors  that  was  imposed 
on  the  Savings  Bank.  In  other  words,  that 
the  Commercial  &  Farmers'  Bank  was  sub- 
stituted in  the  place  of  the  Savings  Bank, 
with  all  its  rights,  and  with  all  the  incidental 
burdens,  relative  to  said  assets  and  creditors. 
The  Commercial  &  Farmers'  Bank  came  into 
possession  of  the  assets,  knowing  that  they 
were  impressed  with  a  trust.  It  entered  Into 
an  agreement  to  discharge  all  the  duties  that 
rested  upon  the  Savings  Bank  as  a  trustee, 
in  so  far  as  they  affected  the  rights  of  Its 
creditors.  Having  undertaking  to  discharge 
the  duties  of  a  trustee,  it  must  be  regarded  as 
a  trustee.  One  of  the  duties  which  it  must 
be  held  to  have  assumed,  under  the  terms  of 
the  agreement,  was  to  administer  the  trust 
estate  which  came  into  Its  possession,  in  such 
a  manner  that  the  trust  would  be  carried 
into  effect  and  not  defeated.  There  was  no 
intention  to  deprive  the  creditors  of  their 
right  to  subject  the  assets  to  the  payment  of 
their  claims,  as  long  as  the  assets  remained 
in  the  hands  of  the  substituted  trustee.  Fur- 
thermore, when  the  assets  were  disposed  of, 
the  Savings  Bank  did  not  receive  the  consid- 
eration in  money,  which  would  have  become 
an  asset  out  of  which  its  creditors  could  have 
been  paid ;  but  the  consideration  was  a  prom- 
ise on  the  part  of  the  Commercial  &  Farmers' 
Bank  which  it  did  not  wholly  fulfilL    The 
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adxDlnlstrator  of  McDonnongh*8  estate,  there- 
fore, stands  upon  higher  ground  than  the 
creditors  of  the  Commercial  &  Farmers' 
Bank,  as  to  the  proceeds  arising  from  the 
foreclosure  of  the  mortgage  executed  by  Poag. 

2.  The  respondents  gave  notice  that  they 
would  ask  that  the  judgment  of  the  circuit 
iM>urt  be  affirmed,  upon  the  additional  ground 
that  the  statute  of  limitations  should  have 
been  sustained.  The  circuit  judge  in  his  de- 
cree says:  "This  conclusion  renders  it  unnec- 
essary to  consider  the  plea  of  the  statute  of 
limitations  sought  to  be  set  up  by  the  defend- 
ants, and  which  I  would  allow  to  be  made  if 
necessary  to  the  protection  of  the  defend- 
ants." This  court  cannot  consider  the  stat- 
ute of  limitations,  as  the  circuit  court  has 
not  made  a  ruling  thereon.  All  questions 
relating  to  the  statute  of  limitations  will  be 
left  open  for  determination,  when  the  case  is 
remanded.  We  must  not  be  understood  as 
Intimating  any  opinion  whatever,  upon  the 
questions  left  open. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  the 
sole  purpose  mentioned  in  the  opinion. 


(141  N.  c.  m) 

HARWOOD  et  al.  v.  SHOE  et  al. 

(Supreme  Court  of  North  Carolina.   April  17, 
1906.) 

Deeds  —  Nonfebfobmanob  of  Covenant  of 

Gbantee— Excuse. 

The  prospective  heirs  of  a  grantor  in  a 
deed  containing  a  covenant  binding  the  grantee 
to  support  her,  compelled  him  to  leave  the  prem- 
ises and  by  force  prevented  him  from  carrying 
out  his  obligations.  Held,  that  the  heirs  on  the 
death  of  the  grantor  could  not  insist  on  a  for- 
feiture of  the  conveyance  on  account  of  the 
grantee's  nonperformance  of  his  covenant 

[Ed.  Note. — For  cases  In  point,  see  vol.  16, 
Cent  Dig.  Deeds,  S  520.] 

Appeal  from  Superior  Court,  Stanly  Coun- 
ty ;  Long,  Judge. 

Action  by  Howell  Harwood  and  others 
against  John  F.  Shoe  and  others.  From  a 
Judgment  granting  insufficient  relief,  plain- 
tiffs appeal.    Affirmed. 

Partition  proceeding.  Defendant  Shoe, 
having  pleaded  sole  seisin  as  to  60  acres^  the 
case  was  tried.  These  are  the  issues  submit- 
ted to  the  jury :  "(1)  Did  Susan  Harwood,  at 
the  time  of  the  execution  of  the  deed  of  De- 
cember 20,  1803,  have  sufficient  mental  ca- 
pacity to  execute  the  same?  Ans.  Yes.  (2) 
Was  the  execution  of  the  said  deed  procured 
by  fraud  and  undue  influence  of  the  defend- 
ant John  Shoe,  as  alleged  In  the  complaint? 
Ans.  No.  (3)  Did  the  defendant  John  Shoe 
perform  the  covenant  of  maintenance  of 
Susan  Harwood,  as  provided  in  the  deed? 
Ans.  No.  (4)  If  he  failed  In  any  particular 
as  to  the  said  contract  of  maintenance  of 
Susan  Ilarwood,  was  such  failure  due  to  the 
acts  or  conduct  of  the  plaintiffs?    Ans.  Yes. 


(5)  Is  John  Shoe  the  owner  tn  fee  and  en- 
titled to  the  60  acres  of  land  described  in  the 
answer?  Ans.  Yes.  (6)  Are  the  plaintiffs 
and  defendants  tenants  In  common  of  all  the 
lands  described  in  the  petition  except  the 
60  acres?    Ans.  Yes." 

Adams,  Jerome  &  Armfield  and  J.  Milton 
Brown,  for  appellanta  B.  U  Smith,  for  ap- 
pellees. 

BROWN,  J.  The  learned  counsel  for 
plaintiffs  contended  that  they  are  ^ititled* 
upon  the  issues  as  answered,  to  a  judgment 
for  plaintiffs,  and  In  his  argument  stated 
that  he  wished  to  rest  his  whole  case  upon 
that  exception  to  the  ruling  of  the  court  be- 
low. 

The  Jury  found  in  answer  to  the  fourth  is- 
sue, that  the  defendants'  failure  to  carry  out 
his  contract  of  maintenance  of  Susan  Har- 
wood was  due  to  the  acts  and  conduct  of  the 
plaintiffs.  But  the  plaintiffs  say  that  they 
were  strangers '  to  the  contract  and  that 
therefore  they  are  not  to  be  held  responsible 
for  the  nonperformance  of  the  contract  by 
def^dant  Shoe.  It  is  a  general  rule  of  law 
that  if  a  party  by  his  contract  charge  him- 
self with  an  obligation  possible  to  be  per- 
formed, he  must  make  it  good  unless  its  per- 
formance is  rendered  Impossible  by  the  act 
of  God,  the  law,  or  the  other  party.  If  this 
action  were  being  prosecuted  by  Susan  Har- 
wood to  set  aside  the  deed  on  account  of  the 
nonperformance  of  his  obligation  by  defend- 
ant, this  rule  of  law  would  apply  although 
the  defendant  was  prevented  by  a  third  per- 
son, without  Susan  Harwood^s  consent,  from ' 
performing  his  contract  But  the  plaintiffs 
are  the  heirs  at  law  of  Susan  Harwood  and 
inherited  the  land  from  her.  They  had  a 
personal  and  pecuniary  interest,  during  her 
lifetime,  in  a  failure  by  defendant  to  com- 
ply with  his  agreement  If  he  failed,  the 
conveyance  could  be  avoided  and  they  would 
get  the  land  at  her  death.  The  defendant 
offered  evidence  tending  to  prove  that  dur- 
ing Susan  Harwood's  life  the  plaintiffs  com- 
pelled defendant  to  leave  the  land,  and  by 
force  prevented  him  from  carrying  out  his 
obligation  to  her.  The  Jury  accepted  de- 
fendant's version  of  the  facts. 

To  permit  plaintiffs  to  recover  the  land 
now  upon  the  ground  contended  for  by  them 
and  in  the  face  of  such  a  finding  by  the  jury 
would  be  to  permit  them  to  take  advantage 
of  their  own  wrong.  It  is  a  salutary  rule 
of  law  that  one  who  prevents  the  perform- 
ance of  a  condition,  or  makes  it  impossible  by 
his  own  act,  will  not  be  permitted  to  take 
advantage  of  the  nonperformance.  This  rule 
applies  with  especial  fitness  where  the  party 
is  impelled  by  personal  interest,  as  in  this 
case.  Young  v.  Hunter,  6  N.  Y.  207 ;  Buffkin 
V.  Balrd,  73  N,  C.  283;  Harris  v.  Wright,  118 
N.  C.  422,  24  S.  E.  751;  Navigation  Co.  v. 
Wilcox.  52  N.  C.  481.  78  Am.  Dec.  260.  It 
would  be  against  good  morals*  as  well  as 
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law,  to  allow  plaintiffs  to  profit  by  their 
wrongful  acts,  although  they  were -not  parties 
to  the  contract  "Nemo  ex  suo  delicto  mell- 
oreM  suam  condltlonem  facere  potest." 

A  careful  examination  of  the  record  dis- 
closes no  error. 


(141  N.  C.  184) 

DAVIS  ▼.  DURHAM  TRACTION  CO. 

(Supreme  Court  of  North  Carolina.    April  17» 
1906.) 

1.  Street  Raiiaoads  —  Collisions  ~  In jubt 

TO  TBAVBLEK-OONTBIBUTOBT  NSQLiaENOB^ 

Question  fob  Jubt. 

Evidence  in  an  action  against  a  street  rail- 
road company  for  injuries  received  by  a  traveler 
In  a  collision  with  a  car  e:]^aminedt  and  AeM, 
that  the  question  of  his  contributory  negligence 
was  for  the  jury. 

2.  TbIAL— lN6TBUCnON&— BVIDENOE  TO   SUS- 
TAIN. 

Where  there  was  no  evidence  that  plaintiff 
lingered  on  the  track;  an  Instruction  author- 
izing a  verdict  for  the  company  on  the  traveler's 
failure  to  turn  oif  the  track  when  called  on  by 
a  servant  of  the  company  was  properly  refused ; 
there  being  no  evidence  that  the  traveler  was 
injured  by  failing  to  turn  off  the  track. 

8.  Stbeet  Railboadv— Opsbation  of  Cab8^ 
Cabb  Rsquibed. 

Where  a  street  car  is  moving  at  a  lawful 
rate  of  speed,  and  a  traveler  comes  on  the  track, 
the  company  Is  required  to  use  ordinary  care, 
giving  the  signals,  lowering  the  speed,  and  stop- 
ping the  car,  If  reasonably  necessary,  and  where 
the  car  is  properly  equipped  and  the  equipments 
are  used  with  reasonable  promptness,  the  com- 
pany will  not  be  liable  for  an  injury  sustained, 
but  where  the  car  is  moving  at  an  excessive 
rate  of  speed,  and  by  reason  thereof  the  signals 
cannot  be  given  or  the  appliances  used  by  the 
exercise  of  ordinary  care,  the  company  will  be 
liable  for  an  injury,  because  it  has,  by  the  excess^ 
ive  speed,  brought  about  a  condition  which  it 
cannot  control. 

.    [Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Street  Railroads,  {§  195-200.] 

4.  Save— INJUBT  to  Tbavelbb  in  Collision 
with  Cab— Bvidbnoe— Instructions. 

Where,  in  an  action  against  a  street  rail- 
road company  for  injuries  to  a  traveler  in  a 
collision  with  a  car,  the  evidence  showed  that 
the  car  was  run  at  an  excessive  rate  of  speed,  a 
requested  instruction  declaring  that  the  com- 
pany, on  the  traveler  suddenly  driving  his  wagon 
across  the  track,  was  only  required  to  use  ordi- 
nary care  to  avoid  injuring  nim,  was  properly 
modified  by  adding:  ''and  the  car  was  not  run- 
ning at  an  excessive  rate  of  speed." 

6.  Same— Negligence— Excessive  Speed. 

The  running  of  a  street  car  at  a  rate  of 
speed  in  excess  of  that  fixed  by  a  municipal 
ordinance  is  evidence  of  negligence. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Street  Railroads,  §  201.] 

6.  Same  —   Obligation   of  Tbaveleb   and 

Stbeet  Cab  on  Stbeet. 

A  traveler  and  a  street  car  have  in  common 
the  right  to  use  the  street,  but,  as  the  car  must 
run  on  the  track  or  not  at  all,  the  traveler 
must  change  his  course  and  use  the  unoccupied 
portions  of  the  street  and  thereby  give  way  to 
the  car  to  prevent  a  collision,  and  the  servants 
operating  the  car  must  move  it  at  a  reasonably 
safe  speed,  and  equip  the  car  with  signals  and 
means  of  controlling  It 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
CenL  Dig.  Street  Railroads,  f  193.] 


7.  Same— INJUBT  to  Tbaveleb  in  Collision 
with  Stbeet  Cab  —  Contbibutobt  Neqli- 
obncb. 

Where  a  motorman  in  charge  of  a  car  sound- 
ed the  gong,  or  where  the  car  approaching  a 
traveler  made  sufficient  noise  to  be  heard  by 
him  before  he  attempted  to  cross  the  track,  and 
notwithstanding  either  the  sounding  of  the  gong 
or  the  noise  of  the  car,  he  undertook  to  cross  ths 
track  when  the  car  was  so  close  that  a  collision 
could  not,  by  the  exercise  of  reasonable  care,  be 
avoided  by  the  company,  he  was  guilty  of  con- 
tributory negligence,  precluding  a  recovery. 

[Ed.  Note. — ^For  cases  in  pohit,  Uee  vol.  44, 
Cent  Dig.  Street  Railroads,  {§  204»  207,  20a] 

Appeal  from  Superior  Court,  Durham  Coun- 
ty ;  Shaw,  Judge. 

Action  by  J.  N.  Davis  against  the  Dur- 
ham Traction  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Plaintiff  sues  to  recoyer  damages  for  in- 
juries sustained  by  reason  of  alleged  negli- 
gence on  part  of  defendant's  agents  in  man- 
aging its  electric  railway  cars  on  the  pub- 
lic streets  of  the  city  of  Durham.  Defend- 
ant denies  that  its  agents  were  negligent,  and 
for  further  defense  alleges  that  plaintiff, 
by  his  own  negligence,  contributed  to  his  in- 
jury, etc.  Usual  and  appropriate  Issues  were 
submitted  to  the  jury.  Plaintiff  testified 
that,  on  the  day  of  the  accident,  he  was  driv- 
ing along  one  of  the  streets  of  Durham  in 
a  wagon;  that  he  met  two  ladles  driving  a 
horse  and  buggy ;  that  he  turned  to  the  right 
to  cross  the  track;  not  sufficient  room  on 
right  side  for  both,  or,  at  least,  the  ladies 
did  not  turn  out— he  pulled  his  reins,  turned 
across  the  road  and  looked  back  towards 
town,  saw  no  car  In  sight  close  to  him,  and 
started  to  cross  the  track.  That  he  could 
see  only  about  75  yards;  neither  saw  nor 
heard  any  car.  He  was  sitting  in  front  of 
the  wagon.  When  he  first  saw  the  car  it 
was  6  or  8  feet  away,  and  by  the  time  he 
turned  his  head  it  struck  the  rear  end  of  the 
wagon.  He  thought  the  speed  of  the  car 
was  "not  under"  40  miles  an  hour.  Before 
crossing  the  track  he  looked  back  70  or  75 
yards  and  could  not  see  any  car.  There  was 
evidence  on  behalf  of  defendant  tending  to 
show  that  the  car  was  not  running  faster 
than  14  miles  miles  an  hour,  the  ordinance 
rate  of  speed.  There  was  also  evidence  tend- 
ing to  corroborate  the  plaintiff's  statement 
that  the  car  was  running  at  an  excessive  rate 
of  speed.  James  Parrish,  for  plaintiff,  testi- 
fied that  he  saw  accident  Saw  two  ladies 
in  a  buggy;  two  or  three  vehicles  in  the 
street;  saw  plaintiff  had  time  to  cross  the 
track;  car  was  about  20  or  25  yards  from 
him.  When  he  turned  to  cross^  the  track 
the  car  was  running  from  20  to  25  miles  an 
hour ;  it  did  not  slacken  its  speed.  Mr.  See- 
man,  for  defendant,  testified  that  when 
plaintiff  was  about  25  or  30  feet  ahead  of 
car,  he  deliberately  turned  across  the  track. 
Saw  him  as  he  drew  his  lines.  He  did  not 
observe  the  car  coming.  Near  center  of  track 
plaintiff  looked  and  saw  the  car,  and  about 
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that  time  it  strudc  him.  Witness  was  on  car. 
Motorman  cat  off  the  power  and  put  on 
brakes.  Does  not  know  whether  signal  was 
given.  It  was  not  a  street  crossing.  The 
motorman  testified  that  he  saw  plaintiff  driv- 
ing along  the  car  track.  When  first  saw 
him  he  was  30  or  40  steps  off.  When  within 
10  or  12  steps  from  him  plaintiff  turned 
horse's  head  across  the  track.  Plaintiff  was 
so  near  the  car  that  did  not  have  time  to 
stop  it— was  drifting  downgrade.  Put  on 
brakes  and  sounded  gong  20  steps  from  him. 
Had  not  started  across  the  track  then. 
Brakes  were  in  good  condition.  Can  hear 
the  gong  75  steps.  Running  between  10  and 
15  miles  an  hour.  The  conductor  testified 
that  he  was  at  front  of  car  when  it  struck 
the  wagon.  Plaintiff  was  traveling  beside 
the  track — ^plenty  of  room  for  car  to  pass 
without  touching  his  wagon.  Car  ran  3 
lengths  before  it  stopped — ^was  running  about 
10  miles  an  hour — plaintiff  going  from  4  to  6 
miles  an  hour.  There  was  other  testimony 
tending  to  sustain  both  plaintiff  and  defend- 
ant's witnesses. 

Defendant  requested  his  honor  to  charge 
the  Jury  that  if  they  believed  the  entire  evi- 
dence they  should  answer  the  second  issue 
"Yes,"  and  to  his  honor's  refusal,  duly  ex- 
cepted. Defendant  submitted  a  searies  of  in- 
structions which  his  honor  declined,  and,  in 
lieu  thereof,  after  fully  stating  the  conten- 
tions of  the  parties,  instructed  the  Jury :  <  1) 
The  traveling  public  has  the  right  to  the 
reasonable  use  of  the  streets  of  the  city  of 
Durham,  and  the  street  cars  operated  on 
said  streets  not  to  be  run  at  a  rate  of  speed 
that  will  endanger  those  making  such  use 
of  the  streets.  <2)  The  citizen  has  the  same 
privilege  to  use  the  street  for  traveling  that 
the  street  railway  company  has  for  running 
Its  cars  on  the  streets.  The  franchise  to  operate 
Its  cars  on  the  public  streets  of  the  city  of 
Durham  does  not  give  the  defendant  the 
right  to  the  exclusive  use  of  the  street  or  any 
part  thereof,  and  does  not  excuse  it  from 
the  obligation  to  exercise  due  and  proper 
care  to. avoid  injuring  persons  who  have  a 
right  to  use  the  streets.  (3)  It  would  not, 
as  a  matter  of  law,  be  negligence  on  the  part 
of  the  plaintiff  to  attempt  to  drive  across 
the  track  of  the  defendant  if  he  looked  back 
immediately  before  driving  across  the  track 
and  saw  no  car  within  75  yards.  (4)  It  is 
not  negligence  per  se  for  a  citizen  to  be  any- 
where upon  such  tracks  (railway  or  streets). 
So  long  ^  the  right  of  a  common  user  of 
the  tracks  exists  in  the  public,  it  is  the  duty 
of  passenger  railway  companies  to  exercise 
such  watchful  care  as  will  prevent  accidents 
or  injuries  to  personswho,  without  negligence 
on  their  own  part,  may  not  at  the  moment  be 
able  to  get  out  of  the  way  of  a  passing  cajr. 
Defendant  duly  excepted.  His  honor  fiurther 
charged  the  Jury  that  if  they  found  that  the 
car  was  running  at  a  higher  rate  of  speed 
than  that  prescribed  by  the  ordinance  of  the 


city  they  should  consider  such  fact  as  evi- 
dence upon  the  first  issue.  That  if  the  de- 
fendant was  operating  its  car  at  the  time 
of  the  accident  at  a  rate  of  speed  not  in  ex- 
cess of  that  prescribed,  and  if  the  motorman, 
upon  discovering  plaintiff  crossing  the  track, 
applied  brakes  to  his  car  which  were  in  good 
condition,  and  was  unable  to  stop  it,  they 
should  answer  the  first  issue  "No."  That 
if  the  plaintiff  undertook  to  cross  the  tradb 
when  the  car  was  so  close  to  him  that  it 
could  not  be  stopped  in  time  to  avoid  the  ac- 
cident, if  not  running  more  than  the  rate 
prescribed,  the  Jury  will  answer  the  first 
issue  "No."  That  if  they  found  that  the 
motorman  sounded  the  gong  or  that  the  car 
made  sufficient,  noise  to  be  heard  by  the 
plaintiff  before  attempting  to  cross  the  track, 
and,  notwithstanding  either  the  sound  of 
the  gong  or  the  noise  of  the  car,  plaintiff  un- 
dertook to  cross  the  track  when  so  close  that 
a  collision  could  not  be  avoided  by  the  exer- 
cise of  reasonable  care  on  the  part  of  the  de- 
fendant, they  will  answer  the  second  issue 
"Yes."  That  while  a  person  in  a  vehicle 
has  the  same  right  to  the  reasonable  use  of 
the  street  that  the  car  has,  still  the  car  is 
compelled  to  move  on  its  track,  and  for  this 
reason  it  is  the  duty  of  the  plaintiff  to  get 
out  of  the  way  of  the  car  and  to  keep  a  rea- 
sonable lookout  when  going  upon  the  track, 
and,  if  he  fails  to  do  so  and  is  injured  in 
consequence  by  such  car  at  a  time  and  under 
circumstances  when,  by  the  exercise  of  ordi- 
nary care  on  the  part  of  the  agents  or  serv- 
ants, they  could  not  avoid  the  injury,  he  would 
be  guilty  of  contributory  negligence.  The 
Jury  found  the  issues  in  favor  of  the  plain- 
tiff, assessing  his  damages  at  $750.  De- 
fendant moved  for  new  trial.  Motion  de- 
nied. Defendant  excepted.  Judgment  and 
appeal. 

Manning  &  Foushee,  for  appellant  Win- 
ston &  Bryant,  for  appellee. 

CONNOR,  J.  (after  stating  the  case) .  His 
honor  could  not,  upon  the  entire  evidence, 
have  properly  given  the  first  instruction 
asked.  The  testimony  upon  which  defendant 
relied  to  sustain  the  defense  of  contributory 
negligence  was  conflicting,  and  certainly,  up- 
on any  hypothesis,  different  inferences  may 
have  been  drawn.  The  instruction  prayed, 
which  was  substantially  a  demurrer  to  the 
entire  evidence,  presupposes  that,  in  the  view 
most  favorable  to  the  plaintiff,  contributory 
negligence  was  established  as  a  conclusion 
of  law.  The  exception  to  the  refusal  to  so 
instruct  the  Jury  was  not  pressed  in  this 
court 

The  second  exception  is  pointed  to  his 
honor's  refusal  to  g^ve  the  sixth  instruction 
prayed:  "It  is  the  duty  of  a  driver  of  a 
private  vehicle,  while  on  the  track,  not  only 
to  turn  off  when  called  upon  by  a  servant 
of  the  company,  but  to  listen  to  whatever 
signal  there  may  be  of  an  approaching  car. 
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and  he  should  also  look  behind  from  time 
to  time  so  that  he  may,  if  a  car  be  near, 
turn  off  and  allow  it* to  pass  without  hin- 
drance or  any  slackening  of  ordinary  speed, 
and,  if  he  falls  to  observe  this  precaution,  he 
does  so  at  his  own  risk."  There  is  no  valid 
objection  to  the  legal  proposition  inyolyed  in 
the  instruction^  but  we  think  that,  in  so  t&r 
as  there  was  evidence  bearing  upon  it,  his 
honor  so  instructed  the  jury.  The  plaintiff 
was  not  injured  by  failing  to  •'turn  off"  the 
trac^  after  he  saw  or  could,  by  the  exercise 
of  ordinary  care,  have  seen  the  approaching 
car,  but  by  attempting  to  cross  the  track. 
There  is  no  suggestion  that  he  lingered  upon 
the  track.  The  defendant's  witness  says 
that  he  was  trying  to  cross  at  the  rate  of 
4  to  6  miles  an  hour.  It  must  be  conceded 
that  if  one  be  walking  along,  or  crossing,  a 
track,  it  is  not  only  his  duty  to  turn  off  when 
signaled,  but  to  keep  a  lookout — look  and 
listen  for  the  approach  of  a  car..  The  track 
itself  is  notice  that  a  car  may  at  any  moment 
approach.  We  are  speaking  only  of  street 
railways  in  this  connection.  The  plaintiff 
says  that  before  trying  to  cross  he  did  look, 
and  could  see  75  yards;  that  he  saw  no  car 
and  heard  no  signal  until  the  car  wasi  with- 
in 6  or  8  feet  of  him.  That  he  did  not  have 
time  then  to  get  off  the  track.  There  was 
evidence  that  one  witness  on  the  car  saw 
plaintiff  enter  upon  the  track  when  the  car 
was  not  more  than  26  or  80  yards  away 
from  him;  he  Is  corroborated  in  that  respect 
His  honor  correctly  submitted  the  question  to 
the  jury.  There  is  no  positive  evidence  that 
he  did,  in  fact,  see  the  car  or  hear  the  sig* 
nal.  There  was  evidence  from  which  the 
Jury  may  have  so  found,  but  it  was  their 
province  to  pass  upon  the  question.  The 
theory  of  the  plaintiff  is  that  he  did  not 
see  the  car  or  hear  the  signal  until,  at  the 
high  speed  which  he  fixes,  it  was  impossible 
to  get  off  or  for  the  car  to  be  stopped.  The 
defendant,  denying  the  excessive  speed,  in- 
sists that  he  either  did  see,  or  by  the  exer- 
cise of  ordinary  care  could  have  seen,  the 
car  approaching,  and  that  in  either  view  he 
was  guilty  of  negligence,  in  going  upon  the 
trade,  which  contributed  to  his  injury. 

The  third  exception  is  directed  to  the 
measure  of  defendant's  duty  upon  the  theory 
that  plaintiff  "suddenly  and  unexpectedly 
drove  his  wagon  across  the  track,"  in  which 
view  of  the  case  it  is  insisted  that  defend- 
ant was  only  required  to  use  ordinary  care 
to  avoid  injuring  him.  The  Instruction  is 
correct  and  should  have  been  given  but  for 
the  omission  of  the  element  of  excessive 
speed  which  runs  through  the  entire  case. 
It  is  undoubtedly  true  that  if  a  car  is  moving 
at  a  lawful — that  is,  not  an  excessive,  speed — 
and  a  person  enters  upon  the  track,  the  de- 
fendant is  required  to  use  ordinary  care, 
give  the  signals,  lower  the  speed,  and,  if 
it  appear  reasonably  necessary,  stop  the  car. 
If  the  car  1ft  properly  equipped  and  the 


equipment  used  with  reasonable  promptness 
and  care,  the  defendant  will  not  be  liable 
for  an  injury  sustained.  If,  however,  the 
car  is  moving  at  an  excessive  speed — that  IS, 
a  speed  in  excess  of  that  prescribed  by  the 
dty  ordinance — and  by  reason  of  such  ex- 
cessive speed  the  signals  cannot  be  given  or 
the  appliances  used  by  the  exercise  of  ordi- 
nary care,  the  defendant  will  be  liable  for 
an  injury,  and  this  for  the  reason  that  it 
has,  by  the  excessive  speed,  brought  about 
a  condition  which  it  cannot  control.  It  was 
therefore  proper  for  his  honor  to  modify  the 
instruction  by  inserting  the  words  "and  the 
car  was  not  running  faster  than  14  miles  an 
hour."  This  gave  the  defendant  the  benefit 
of  the  principle  invoked,  unless  the  jury 
found  that  the  speed  was  excessive.  This 
court  has  held,  in  accordance  with  many 
others,  that  speed  in  excess  of  that  prescribed 
by  the  ordinance  is  at  least  evidence  of  negli- 
gence, and  his  honor  so  instructed  the  jury. 
Edwards  v.  Railroad,  129  N.  G.  78,  89  S.  E, 
730.  It  may  be  that  under  unusual  condi- 
tions, such  as  a  crowded  street  or  passing  a 
funeral  or  other  procession  or  other  condi- 
tions liable  to  occur  in  a  city,  the  ordinance 
speed  would  be  excessive.  Certainly,  beyond 
that  prescribed,  it  is  always  evidence  of  neg- 
ligence, and,  under  other  than  usual  condi- 
tions, the  standard  of  duty  in  regard  to 
speed  would  be  that  of  the  ideal  prudent  man. 
The  fourth  exception  is  directed  to  the  In- 
struction given:  "It  is  not  negligence  per 
se  for  a  citizen  to  be  on  the  track.  So  long 
as  the  right  of  a  common  user  of  tracks  exists 
in  the  public,  it  is  the  duty  of  passenger 
railway  companies  to  exercise  such  watch- 
ful care  as  will  prevent  accidents  or  injuries 
to  persons  who,  without  negligence  on  their 
part,  may  not  at  the  moment  be  able  to  get 
out  of  the  way  of  a  passing  car."  If  this 
instruction  was  not  materially  modified,  we 
do  not  think  that  it  could  be  sustained.  As- 
suming that  with  certain  modifications,  which 
were  explained  to  the  jury,  plaintiff  and  de- 
fendant had  in  common  the  right  to  use  the 
street,  it  cannot  be  that  while  both  are  in 
the  enjoyment  of  such  right,  the  duty  is  Im- 
posed upon  either  to  exercise  such  watchful 
care  as  will  prevent  accidents  or  injuries,  etc. 
No  one  is  legally  liable  for  an  accident  or, 
what  is  equal  thereto,  an  accidental  injury. 
If  the  Injury  is  the  result  of  negligence,  it  is 
not  an  accident  It  often  happens  that  while 
two  or  more  persons  are  In  the  exercise  of 
common  rights  or  the  discharge  of  lawfully 
imposed  duties,  an  injury  is  sustained  which 
cannot  be  traced  to  an  omission  or  breach  of 
any  duty  or  avoided  by  the  exercise  of  the 
degree  of  care  required.  Such  injuries  are 
said  to  be  accidental.  The  law  has  no  means 
of  tracing  them  to  any  breach  of  duty,  and 
therefore  holds  no  one  liable.  The  usual 
rule  applied  to  the  relative  rights  and  duties 
of  persons  enjoying  a  common  right  is  ordi- 
nary care,  as  railway  companies  and  persons 
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usAog  a  public  crossing.  Each  must  exercise 
that  degree  of  care  which  Is  used  by  pru- 
dent men,  under  similar  circumstances.  That 
being  the  standard,  the  question,  except  in 
certain  well-defined  cases,  is  for  the  Jury  to 
find  the  facts  and  apply  it  When  it  is 
said  that  the  citizen  and  the  street  car  have 
A  common  right  to  use  the  highway,  regard 
iB  had  to  the  elementary  law  that  two  ob- 
jects cannot  at  the  same  time  occupy  the 
same  space.  It  is  therefore  necessary  to 
formulate  such  rules  based  upon  common 
sense  and  experience  as  will  enable  them 
both  to  enjoy  their  common  right  without 
undue  influence  with  each  other.  The  car 
must  run  on  the  track  or  not  at  all;  the 
cijtizen  on  foot  or  in  a  yehlcle  may  change 
his  course  easily  and  promptly,  using  unoc- 
cupied portions  of  the  street— hence,  as  his 
honor  correctly  said  to  the  jury,  he  must 
give  way  to  the  car  to  prevent  a  collision. 
This  being  so,  the  duty  is  imposed  upon  the 
managers  of  tile  car  to  move  at  a  reasonably 
safe  speed,  the  maximum  of  which  in  Dur- 
ham is  by  ordinance  fixed  at  14  miles  an  hour; 
to  equip  the  car  with  signals  and  means  of 
controlling  it,  bringing  it  to  a  stop  when 
necessary;  and,  as  prescribed  by  statute  In 
this  state,  to  use  a  fender.  In  view  of  these 
principles  his  honor  said  to  the  jury  that  if 
they  found  that  plaintiff  suddenly  drove 
across  the  track  in  front  of  the  car,  and 
that  thereupon  the  employes  of  defendant, 
when  they  saw  his  danger,  did  all  that  they 
reasonably  could  do  to  stop  the  car  and  avoid 
the  injury,  the  defendant  would  not  be  guilty 
of  negligence,  and  they  would  answer  the 
first  issue  "No.'*  He  gave  the  defendant  the 
benefit  of  the  same  principle  in  his  instruc- 
tion upon  the  second  issue  in  regard  to  con- 
tributory negligence.  *'If  the  jury  shall 
find  from  the  evidence  that  the  defendant's 
motorman  sounded  the  gong  or  that  the  de- 
fendant's car  approaching  the  plaintiff 
made  suflScient  noise  to  be  heard  by  the 
plaintiff  before  he  attempted  to  cross  the 
track,  and,  notwithstanding  either  the  sound- 
ing of  the  gong  or  the  noise  of  the  car,  the 
plaintiff  undertook  to  cross  said  railway 
track  when  the  car  was  very  close  to  him  and 
so  close  that  a  collision  with  the  plaintiff's 
wagon  could  not,  by  the  exercise  of  reason« 
able  care,  be  avoided  by  defendant,  then  the 
jury  will  answer  the  second  issue  "Yes." 
This  was  equivalent  to  saying  to  the  jury 
that,  if  they  found  defendant's  evidence  to 
be  true,  they  should  find  the  issue  accordingly. 
The  general  principles  applicable  to  such 
cases  were  well  considered  in  an  opinion  by 
Mr.  Justice  Douglas  in  Moore  y.  Street  Ry. 
Co.,  128  N.  a  455,  S9  S.  B.  57.  His  honor's 
Instructions  are  sustained  by  the  law  as  an- 
nounced In  that  case.  The  testimony  was 
confiictlng,  and  the  jury  adopted  plaintiff's 
version  of  the  transaction. 

We  find  no  reversible  error  in  the  record. 
It  Is  so  adjudged. 

No  error. 


ail  N.  C.  97) 
'     FREEMAN  y.  ICREEMAN  et  aL 

(Supreme  Court  of  North  Carolina.    April  10^ 
190e.) 

1.  Wnxs— CoNSTBuonoN— Oknkrai.  Ruus* 

IlTTKNTION   OF  TeSTATOB. 

The  rule  that,  when  the  language  used  by 
a  testator  is  doubtful,  the  court  inclines  to  the 
construction  which  will  make  the  titie  to  prop- 
ertv  disposed  of  by  the  will  in  remainder  vested 
rather  than  contingent,  does  not  interfere  with 
the  primary  rule  of  construction  requiring  the 
court  to  ascertain  and  effectuate  the  intention 
of  the  testator,  as  gathered  from  the  language  of 
the  will,  giving  to  nontechnical  words  thdr 
ordinary  meaning. 

[Ed.  Note. — For  cases  in  point,  see  voL  40, 
Cent  Dig.  WiUs,  H  1461, 1462.] 

2.  Sams. 

The  fact  that  a  testator  was  illiterate^ 
unable  to  write  his  name,  and  the  fact  that  his 
will  was  written  by  one  not  learned  in  the  law, 
do  not  take  the  case  out  of  the  rule  that  the 
court  must  ascertain  the  intention  of  the  testa- 
tor by  reference  to  the  language  used  in  the 
will,  unless  it  is  so  doubtful  as  to  render  it 
necessary  to  resort  to  extrinsic  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  WUls,  $  956.] 

3.  Same  —  Gut  in  Remaindeb  —  Continqent 
OB  Vested. 

Testator  gave  to  his  wife  the  sole  use  of 
his  estate  for  life,  and  provided  that  at  her 
death  two  daughters  and  a  son  should  have 
specified  property  before  the  other  children 
should  receive  anything,  and  declared  that  his 
estate  at  the  death  of  the  wife  should  be  sold  and 
the  proceeds  equally  divided  "between  all  my 
children  that  appears  personally  and  claims 
their  part,  and  this  will  shall  disinherit  all 
of  said  children  that  applies  through  an  agent" 
Held  a  gift  onlv  to  tne  diildren  living  at  the 
time  fixed  for  me  sale  and  distribution  of  the 
estate. 

Appeal  from  Superior  Court,  Durham  Goun* 
ty;  Shaw,  Judge. 

Action  by  N.  C.  Freeman,  executor  of  Ewell 
Freeman,  deceased,  against  Rachel  H.  Free- 
man and  others,  for  the  construction  of  the 
will  of  the  testator.  From  a  decree  constru- 
ing the  will,  certain  defendants  appeal.  Af- 
firmed. 

This  Is  an  action  by  the  plaintiff,  as  ex- 
ecutor of  Ewell  Freeman,  asking  for  a  con- 
struction of  the  will  of  his  testator,  who  died 
in  the  county  of  Wake  in  1880,  leaving  a  last 
will  and  testament,  the  material  parts  of 
which  are  as  follows:  "(3)  That  my  wife, 
Elizabeth  Q.  Freeman,  shall  have  the  sole  use 
of  my  real  and  personal  estate  as  long  as  she 
may  live.  At  her  death  Mary  Frances.  Nancy 
A.  and  Rufus  W.  Freeman  shall  have  one 
bed,  bedstead,  and  clothing,  one  cow  and  calf 
each,  before  the  remainder  of  my  children  are 
entitled  to  anything.  (4)  That  the  real  and 
personal  property,  at  the  death  of  my  wife, 
Elizabeth  Freeman,  shall  be  sold  to  the 
highest  bidder  (grave-yard  excepted),  and  the 
proceeds  equally  divided  between  all  my 
children  that  appears  personally  and  claims 
their  part,  and  this  will  shall  disinherit  all 
of  said  children  that  applies  through  an 
agent"  At  the  time  of  the  death  of  the  said 
testator  he  left  surviving  eight  childr^i,  three 
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of  whom  tiaye  since  died,  leaving  survlTlng  a 
number  of  children.  One  daughter,  Nancy, 
who  Intermarried  with  Sidney  King,  died 
leaving  no  children.  His  son,  Spencer  Free- 
man, resides  in  Georgia.  One  son,  Rnfoa  W. 
Freeman,  left  the  state,  several  years  before 
his  father's  death,  unmarried,  and  under 
circumstances  which  displeased  him.  He  has 
not  been  heard  from  since.  Mary  died  with- 
out issue.  -  That  there  are  now  surviving,  of 
the  children  of  said  testator,  plaintiff,  N. 
C  Freeman,  and  defendants  Spencer  Freeman 
and  Rachel.  His  honor  being  of  the  opin- 
ion that  upon  a  proper  construction  of  the 
will,  only  the  children  of  the  testator,  who 
were  living  at  the  death  of  his  widow,  were 
entitled  to  share  in  the  proceeds  of  the  proi>- 
erty,  rendered  Judgment  accordingly,  from 
which  the  defendants,  grandchildren  and  Sid- 
ney King,  surviving  husband  of  Nancy,  ai>- 
pealed. 

Winston  &  Bryant,  for  appellants.  Man- 
ning &  Foushee,  for  aK>eIlee. 

CONNOR,  J.  (after  stating  the  case).  We 
fully  concur  with  counsel  for  appellants  that 
when  the  language  used  by  a  testator  is 
doubtful,  the  court  Inclines  to  that  construc- 
tion which  will  make  the  title  to  property  left 
in  remainder  vested,  rather  than  contingent 
The  authorities  dted  in  the  brief  amply  sus- 
tained the  position.  2  Feame,  Rem.  200; 
Gardner  on  Wills,  489.  This  rule  is  not 
permitted,  however,  to  interfere  with  the 
primary  rule  of  construction  which  requires 
the  court,  !n  all  cases,  to  ascertain  and  ef- 
fectuate the  intention  of  the  testator,  as 
gathered  from  the  language  used,  if  possible. 
The  court  will  ascertain  such  Intention  by 
giving  to  nontechnical  words  their  ordinary 
and  popular  meaning,  assuming  that  the  testa- 
tor used  them  in  that  sense  in  which  tiiey  are 
generally  used  and  understood.  It  is  some- 
times said  byway  of  illustratingthls  principle: 
'The  intention  must  be  found  within  the  four 
comers  of  the  Instrument"  To  this  general 
rule  there  is  one  exception.  'Where  the  will 
Is  such  as  to  call  for  construction,  the  court, 
with  a  view  to  securing  a  proper  cpnstruction, 
puts  itself,  as  far  as  may  be,  in  the  position 
of  the  testator,  that  it  may  see  things  from 
his  point  of  view.  To  this  end,  evidence  re- 
garding all  relevant  facts  and  circumstances 
surrounding  the  testator  at  the  time  of  ex- 
ecuting the  will  is  admissible.'*  Gardner  on 
Wills,  385.  "The  rule  Itself  is  always  sub- 
servient to  the  intention  of  the  testator; 
and,  therefore,  if  upon  construing  the  whole 
win,  it  clearly  appears  that  the  testator 
meant  the  time  of  payment  to  be  the  time 
when  the  legacy  should  vest,  no  Interest  will 
be  transmissible  to  the  executors  or  adminis- 
trators, if  the  legatee  dies  before  the  period 
of  payment  •  •  ♦  For  If  the  testator 
thinks  proper  to  say  distinctly  that  his  lega- 
tees general  or  residuary,  shall  not  be  entitled 
to  the  property  unless  they  live  to  receive  it, 


there  is  no  law  against  such  intention  if  clear- 
ly expressed."  2  Williams  on  Executors,  520, 
521. 

In  the  light  of  these  elementary  principles 
we  are  of  the  opinion  that  the  testator  has 
clearly  expressed  his  Intention  in  regard  to 
the  disposition  of  his  estate.  We  concur  with 
the  appellant  that,  if  he  had  concluded  item  4 
with  the  words  ''all  my  children,"  they  would 
have  taken  a  vested  remainder;  but  we  may 
not  discard,  as  without  meaning,  the  words 
immediately  following,  "that  appears  person- 
ally and  claims  their  part"  The  meaning 
and  Import  of  this  language,  in  its  ordinary 
acceptation,  is  too  plain  to  admit  of  doubt 
Those  of  his  children  are  to  take  who  shall 
"appear,"  that  is,  who  are  living  at  the  time 
fixed  for  the  sale  and  distribution.  The  lan- 
guage following  is  evidently  used  to  make 
clear,  if  need  be,  his  purpose  to  "disinherit 
all  of  said  children  that  applies  through  an 
agent"  We  find  no  such  uncertainty  in  the 
meaning  of  the  language  used  as  to  permit  us 
to  go  beyond  "the  four  comers"  of  the  will 
for  aid.  It  is  suggested  that  he  was  displeas- 
ed with  his  son  Rufus,  who  had  left  home 
many  years  before  the  execution  of  the  will, 
under  circumstances  casting  disgrace  upon 
himself  and  family,  and  that  it  was  his  pur- 
pose, in  using  the  language,  to  either  disin- 
herit, or  require  him,  as  a  prodigal,  to  return 
home  and  claim  In  his  own  person  his  part 
To  adopt  this  view  for  the  purpose  of  finding 
an  intention  not  otherwise  seen  in  the  lan- 
guage used,  would  be  exceedingly  hazardous. 
In  item  8,  he  gives  Rufus  W.,  together  with 
two  of  his  daughters,  certain  personal  prop- 
erty, attaching  no  condition  to  the  gift  At- 
tention is  called  to  the  fact  that  the  testator 
Is  illiterate,  unable  to  write  his  name,  that  the 
will  was  not  written  by  one  leamed  in  the 
law,  and  that  in  such  cases  the  court  is  moved 
to  search  out  his  real  intention.  These  facts 
do  not  take  the  case  out  of  the  mle  that  we 
would  ascertain  the  Intention  by  reference  to 
the  language  used,  unless  it  is  so  doubtful  as 
to  render  it  necessary  to  resort  to  extrinsic 
evidence. 

The  conclusion  at  which  we  have  arrived 
renders  it  unnecessary  to  discuss  the  claim  of 
defendant  Sidney  King  to  the  share  which 
would  have  vested  in  his  wife,  if  she  had 
lived  to  "appear  personally  and  claim  her 
part"  The  cases  in  this  court  are  reviewed, 
in  the  well-considered  opinion  of  Sheppard, 
O.  J.,  in  Whitesides  v.  CJooper,  115  N.  C.  570, 
20  S.  E.  295.  For  the  reasons  and  upon  the 
principles  clearly  set  forth  in  that  case,  we 
are  of  the  opinion  that  only  those  who  come 
within  the  terms  of  the  devise,  at  the  death 
of  the  life  tenant  are  entitled  to  share  in  the 
proceeds  of  the  land.  It  is  probable  the  direc- 
tion that  the  land,  together  with  the  person- 
alty given  the  widow,  be  sold  at  her  death 
smd  the  proceeds  divided,  workod  an  e«inltni)i'^ 
conversion  from  the  death  of  the  testator, 
in  which  event  the  Interest  of  the  deceased 
children  leaving  Issue,  if  not  contingent  pass- 
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ed  to  their  personal  representative,  and  they 
should  have  been  made  parties.  Benbow  t. 
Moore,  114  N.  O.  283.  19  S.  B.  156.  In  view 
of  the  disposition  which  we  have  made  of  the 
appeal,  the  question  is  not  materiaL 
The  judgment  must  be  affirmed. 


a41  N.  C.  84) 

RAY  ▼.  ABERDEEN  &  R.  R.  CO. 

(Supreme  Court  of  North  Carolina.    April  10, 
1906.) 

1.  Carbiebs— Injxtbibs  to  Passengebt— Ques- 
tion FOB  JXJBY. 

In  an  action  for  injuries  to  a  passenger, 
who  was  run  into  by  a  train  while  making  his 
way  from  the  point  where  he  had  alighted  to  the 
station,  held,  that  the  question  whether  the 
passenger  was  guilty  of  contributory  negligence 
was  for  the  jury. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  S  1402.] 

2.  Same— Station  Gbounds. 

It  was  negligence  to  back  a  train  into  a 
railroad  yard,  where  passengers  were  rightfully 
moving  about,  without  warning  and  without 
having  any  one  in  a  position  to  observe  the 
condition  of  the  tracks  and  to  signal  the  engineer 
or  caution  others  in  case  of  impending  peril. 

[Ed.  Note. — For  cases  in  point,  see  vol  9, 
Cent.  Dig.  Carriers,  §§  1142,  1155,  1156.] 

8.   Railboads  —  iNJUBiss    TO    Pebsons    on 

Tbagk. 

Where  one  was  rightfully  upon  a  railroad 
track  or  sufficiently  near  it  to  threaten  his 
safety,  and  was  negligent  and  so  brought  into 
a  position  of  peril,  if  the  railroad  by  taking  a 
proper  precaution  and  keeping  a  proper  lookout, 
could  have  discovered  the  peril  in  time  to  have 
averted  the  injury  but  failed  to  do  so,  it  is 
responsible. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  §§  1324,  1325.] 

Appeal  from  Superior  Court,  Scotland 
County;  Ferguson,  Judge. 

Action  by  J.  C.  Ray  against  the  Aberdeen 
&  Rockflsh  Railroad  Company.  From  a 
judgment  In  favor  of  defendant,  plaintiff  ap- 
peals.   Reversed. 

There  was  allegation  and  evidence  tend- 
ing to  show  that  on  or  about  December  26, 
1900,  the  plaintiff  was  a  passenger  on  de- 
fendant's train  going  to  Aberdeen,  N.  C. 
About  a  half  mile  from  Aberdeen  the  train 
was  run  onto  a  Y  and  backed  in  towards  the 
depot,  and  at  a  point  about  200  yards  from 
the  depot  the  train  was  stopped,  and  on  a 
call  from  the  conductor,  "All  off  for  Aber- 
deen!" the  plaintiff  and  other  passengers 
alighted,  getting  off  at  the  rear  end  of  the 
train.  At  this  point  there  was  no  depot  or 
waiting  room,  and  the  defendant's  track  was 
some  30  feet  from  the  track  of  the  Seaboard 
Air  Line  Railroad.  The  track  on  which  the 
defendant's  train  was  then  placed,  and  in  the 
direction  in  which  the  same  had  been  back- 
ing and  towards  the  depot,  Inclines  gradually 
towards  the  track  of  the  Seaboard  road,  and 
the  two  tracks  join  some  distance  above  the 
depot  It  seems  that  this  depot  Is  used  by 
both  roads,  but  this  is  not  clear  from  the 
statement  of  the  case  on  appeal.  A  few 
moments  after  getting  off  the  train,  the  plain- 


tiff went  down  the  road  towards  the  ^epoU 
walking  between  the  tracks  of  the  two  roads, 
and  at  a  point  near  where  the  two  roads 
joined,  and  where  they  were  three  or  four 
feet  apart,  a  train  on  the  Seaboard  track 
came,  meeting  the  plaintiff,  and  being  called 
to  by  some  one  on  the  Seaboard  engine  to 
jump  for  his  life,  the  plaintiff,  in  the  effort 
to  avert  Injury  by  the  Seaboard  train,  sprang 
onto  the  track  of  the  defendant's  road  and 
was  struck  and  seriously  injured  by  the  de- 
fendant's train,  which  had  backed  down  the 
road  towards  the  depot,  and  In  the  same  di- 
rection in  which  the  plaintiff  had  been  walk- 
ing. No  bell  was  rung  or  signal  given  by 
the  train  of  the  defendant  which  caused  the 
injury,  and  no  one  was  on  the  car  or  else- 
where to  keep  a  lookout  and  warn  a  person 
or  signal  the  engineer  of  danger,  and  the 
noise  and  smoke  of  the  train  on  the  Sea- 
board road  was  such  that  the  plaintiff  could 
not  well  note  what  was  going  on.  At  the 
close  of  the  testimony,  on  motion  of  the  de- 
fendant, the  court  dismissed  the  action  as 
on  judgment  of  nonsuit,  and  the  plaintiff  ex- 
cepted and  appealed. 

J.  A.  Lockhart,  B.  H.  Gibson,  and  W.  H. 
Cox,  for  appellant  U.  L.  Spence,  for  ap- 
pellee. 

HOKE,  J.  (after  stating  the  case).  Upon 
the  foregoing  facts  the  court  is  of  opinion 
there  was  error  in  directing  a  nonsuit,  and 
the  plaintiff  is  entitled  to  have  his  cause 
submitted  to  a  jury  under  proper  instruc- 
tions. It  was  a  negligent  act  to  back  a  train 
into  a  railroad  yard  where  persons,  pas- 
sengers or  others,  were  accustomed  to  stand 
or  move  about,  either  as  of  right  or  in  the 
discharge  of  some  duty,  or  by  permission  of 
the  company,  without  warning  of  any  kind 
and  without  having  some  one  in  a  position 
to  observe  the  condition  of  the  track  and  sig- 
nal the  engineer  or  caution  others  in  case  of 
Impending  peril^  and  if  such  an  act  was  the 
proximate  cause  of  the  plaintiff's  injury  the 
issue  as  to  the  defendant's  negligence  should 
be  answered  against  the  company.  This  was 
in  effect  held  in  Pumell's  Case,  122  N.  a  832, 
29  S.  E.  953;  Smith's  Case,  132  N.  O.  819, 
44  S.  E.  663;  Lassiter's  Case,  133  N.  C. 
244,  45  S.  E.  570.  There  was  evidence  tend- 
ing to  show  that  the  def^idant's  train  was 
backed  in  the  yard  where  passengers  had 
just  alighted,  in  the  direction  in  which  some 
of  them  would  likely  go,  without  warning  of 
any  kind  and  without  having  any  one  to  note 
whether  the  way  was  clear.  If  these  facts 
are  established  and  it  is  further  shown,  as 
the  proximate  consequence  of  such  negligent 
act,  that  the  plaintiff  was  injured  as  alleged, 
the  cause  of  action  on  the  issue  as  to  the  de- 
fendant's negligence  comes  clearly  within  the 
principle  of  the  above  decisions.  And  on 
the  conduct  of  the  plaintiff,  the  effect  of 
which  is  usually  determined  on  an  issue  as 
to  contributory  negligence,  we  think  the  ques- 
tion must  be  submitted  to  a  jury. 

In  Sherrill's  Case,  140  N.  C.  252,  52  S.  EL 
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340,  the  court  held  that  while  one  rightfully, 
or  hy  i>ermisslon,  as  stated,  on  or  dangerous- 
ly near  a  railroad  track,  is  required  to  look 
and  listen,  this  obligation  may  he  so  qualified 
by  facts  and  attendant  circumstances  as  to 
require  that  the  question  of  contributory  neg- 
ligence should  be  submitted  to  the  jury,  and 
so  we  hold  here.  While  the  plaintiff  is  re- 
quired to  be  alert  and  attentive,  we  think 
that  the  approach  of  the  other  train,  and  the 
noise,  steam,  and  smoke  attending  it,  and 
the  fact  that  he  had  Just  alighted  from  the 
defendant's  train,  which  he  had  just  left 
standing  in  the  yard  behind  him,  and  the 
other  attendant  facts  and  circumstances,  so 
qualify  his  obligation  that  the  jury  should 
determine  under  a  proper  charge  whether 
the  plaintiff  was  guilty  of  contributory  negli- 
gence in  stepping  suddenly  in  the  way  of  the 
defendant's  train,  or  in  having  negligently 
placed  himself  In  a  position  where  the  emer- 
gency was  brought  upon  him.  In  1  Fetter  on 
Carriers  of  Passengers,  §  136,  it  is  said :  "So 
where  a  passenger  is  carried  beyond  a  sta- 
tion and  into  the  switching  yard,  and  l9 
struck  by  an  engine  on  the  way  out  of  the 
yard.  It  is  for  the  jury  to  determine  whether 
she,  with  such  knowledge  as  she  possessed 
of  the  peril  of  the  place  and  with  the  pre- 
sumption she  was  entitled  to  indulge  as  to 
the  degree  of  care  which  the  defendant's  em- 
ployes would  exercise  for  her  protection,  was 
herself  guilty  of  negligence  which  proximate- 
ly contributed  to  her  Injury." 

The  facts  In  this  case  are  not  unlike  those 
in  Hempenstall  v.  Railroad,  82  Hun,  285,  31 
N.  Y.  Supp.  479,  where  it  was  held  that  the 
question  of  contributory  negligence  was  for 
the  Jury.  See,  also,  Tubbs  v.  Railroad,  107 
Mich.  108,  04  N.  W.  1061,  61  Am.  St  Rep. 
320.  If  negligence  on  the  part  of  the  de- 
fendant is  established  and  the  Jury  should 
also  find  that  the  plaintiff  was  guilty  of 
contributory  negligence,  on  the  ground  that 
he  was  negligent  in  going  into  a  dangerous 
position  without  being  properly  attentive  to 
his  own  safety,  the  facts  seem  to  require  the 
submission  of  a  third  issue  involving  the 
question  whether  the  defendant,  in  this  in- 
stance, negligently  failed  to  avail  itself  of 
the  last  clear  chance  of  avoiding  the  injury. 
The  authorities  are  to  the  effect  that  if  the 
plaintiff  is  at  the  time  rightfully  upon  the 
track,  or  sufiSclently  near  it  to  threaten  his 
safety,  and  is  negligent,  and  so  brought  into 
a  position  of  peril,  if  the  defendant  company 
by  taking  a  proper  precaution  and  keeping 
a  proper  lookout  could  have  discovered  the 
I>eril  in  time  to  have  averted  the  Injury  by 
the  exercise  of  proper  diligence,  and  negli- 
gently falls  to  do  it,  the  defendant  would  still 
be  responsible,  though  the  plaintiff  also  may 
have  been  negligent  in  the  first  instance. 
Ijasslter's  Case,  supra ;  Reid's  Case,  140  N.  C. 
146,  52  8.  B.  307;  Balto.,  etc.,  Ry.  Co.  v. 
Cooney,  87  Md.  261,  39  Atl.  859.  There  was 
error  in  directing  a  nonsuit  and  a  new  trial 
Is  awarded. 

New  trial. 


(m  N.  C.  91) 

JOHNSON  T.  JOHNSON. 

(Supreme  Court  of  North  Carolina.    April  10, 
1906.) 

1.  Mabriage  —  Judgment  Annulling  Mab- 

BIAGB—AUTHOBITY   TO    SET    ASIDB   BT   CON- 
SENT. 

A  judgment  annulling  a  marriage,  in  a  suit 
praying  for  the  annulment  thereof  on  the 
ground  that  plaintiff  was  at  the  time  incapable 
of  entering  into  such  a  contract,  cannot  be  set 
aside  by  consent  of  the  parties. 

2.  Same  —  Setting  Aside  Judgment  —  Pbo- 
ceedin  gs~noticb. 

Where  either  party  to  a  suit  praying  for 
the  annulment  of  a  marriage,  desires  to  move 
to  set  aside  a  judgment  of  annulment,  it  must 
be  done  in  adversary  proceeding  after  due  notice 
served  on  the  other  party,  and  notice  to  couosel 
of  record  in  the  original  action  is  not  sufficient. 

3.  Attobnet  and  Client— Authobitt  op  At- 

TOBNEY—AOTINQ  FOB  ADVEBBE  PaBTIES. 

On  the  hearing  of  a  motion  to  set  aside  a 
judgment,  annulling  a  marriage  rendered  in  a 
suit  praying  for  the  annulment  thereof  on  the 
ground  that  plaintiff  was  incapable  of  entering 
into  such  contract,  the  respective  parties  must 
appear  by  their  individual  counsel,  and  the 
same  counsel  cannot  represent  both  parties. 

4.  Mabbiage— Annulment— Judgment— Set- 
iNG  Aside— Pabties. 

The  counsel  in  the  original  action  for  the 
annulment  of  a  marriage  are  not  proper  or 
necessary  parties  to  a  proceeding  to  set  aside 
the  judgment  annulling  the  marriage. 

Appeal  from  Superior  Court,  Chatham 
County ;  Ferguson,  Judge. 

Action  by  Adella  V.  Johnson  against  W. 
Mangum  Johnson.  From  an  order  uenying  a 
motion  hy  plaintiff  and  defendant  jointly  to 
set  aside  a  judgment  in  favor  of  plaintiff 
and  annulling  a  marriage  between  the  part- 
ies, plaintifr  and  defendant  appeal.  Dis- 
missed. 

N.  Y.  Gulley  and  B.  H.  Dixon,  for  appel- 
lant H.  A.  London,  R.  H.  Hayes,  and  W. 
B.  Slier,  for  appellee. 

BROWN,  J.  This  action  was  brought  to 
annul  a  marriage  contract  entered  into  be- 
tween the  plaintiff  and  the  defendant  on  De- 
cember 2,  1903,  upon  the  ground  that  the 
plaintiff  was  at  the  time  totally  incapable 
to  enter  into  such  contract,  and  also  to  set 
aside  a  deed  which  the  plaintiff  had  execut- 
ed to  the  defendant  Both  parties  were  rep- 
resented by  counsel,  and  the  following  is- 
sues were  submitted  to  the  jury:  "(1)  Was 
the  plaintiff,  at  the  time  of  her  alleged 
marriage  with  the  defendant  totally  incap- 
able to  make  or  enter  into  such  contract  for 
a  proper,  legal  and  binding  marriage  from 
want  of  will  or  understanding?  Ans.  Yes. 
(2)  Was  the  plaintiff,  at  the  time  of  the  ex- 
ecution of  her  deed  to  the  defendant  incap- 
able of  executing  a  valid  deed  for  want  of 
reason  and  understanding?  Ans.  Yes.  (3) 
What  amount  is  the  defendant  entitled  to  re- 
cover by  reason  of  his  improvements  upon 
the  premises?  Ans.  $75."  The  notice  of  the 
motion  to  set  aside  the  judgment  rendered 
was  served  on  all  the  counsel  who  appeared 
respectively  for  the  plaintiff  and  defendant 
at  the  triaL    It  is  signed  by  N.  Y.  Gulley 
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and  R.  H.  Dixon  ••attorneys  for  Adella  V. 
Johnson  and  W.  Mangom  Johnson."  The 
grounds  of  the  motion  are  that  the  complaint 
Is  not  properly  yerifiied  so  as  to  give  the 
superior  court  jurisdiction  as  in  an  action 
for  divorce^  and  that  the  cause  was  tried  at 
the  term  to  which  the  summons  was  return- 
able. 

Reasons  based  upon  principles  of  sound 
public  policy  compel  us  to  dismiss  this  pro- 
ceeding to  set  aside  the  Judgment  We  are  of 
opinion  that  the  same  counsel  cannot  re- 
present both  parties  to  the  action.  In  so 
holding,  we  mean  no  reflection  whatever  up- 
on the  reputable  and  eminent  counsel,  who 
have  undertaken  together  to  represent  both 
parties  in  making  the  motion.  They  have 
argued  strenuously  before  us  that  there  are 
no  conflicting  interests,  and  that  therefore 
they  can  properly  represent  both  parties. 
We  are  compelled  to  differ  from  them.  In 
Moore  v.  Gldn^,  76  N.  0.  84,  the  court  says : 
••The  law  does  not  tolerate  that  the  same 
counsel  may  appear  upon  both  sides  of  an 
adversary  proceeding  even  colorably,  and  in 
general  will  not  permit  a  judgment  so  affect- 
ed to  stand,  if  made  the  subject  of  exception 
in  due  time  by  the  parties  injured  thereby.'* 
To  the  same  purport  are  the  cases  of  Oooch 
▼.  Peebles,  106  N.  0.  411,  11  S.  B.  416,  and 
Molylneux  v.  Huey,  81  N.  C.  113.  To  per- 
mit both  parties  to  be  represented  Jointly  by 
the  same  counsel  upon  this  motion  would  be 
simply  laying  the  foundation  for  future  com- 
plaint, upon  the  part  of  the  plaintiff  or  de- 
fendant, in  case  either  should  be  dis^ 
satisfied  with  the  action  of  the  court  if  the 
judgment  should  be  set  aside.  If  the  plain- 
tiff was  so  feeble  minded  that  she  could  not 
contract  a  valid  marriage,  how  do  we  know 
that  she  is  capable  now  to  take  legal  ac- 
tion to'  set  aside  the  judgment?  The  judg- 
ment rendered  cannot  be  set  aside  by  con- 
sent If  either  party  desires  to  move  to  set 
it  aside,  it  must  be  done  in  an  adversary 
proceeding  after  due  notice  served  upon  the 
other  party.  Notice  to  counsel  of  record  in 
the  original  action  Is  not  sufficient  Upon 
the  hearing  of  such  motion,  the  respective 
parties  must  appear  by  their  individual  coun- 
sel. The  counsel  in  the  original  action  are 
not  proper  or  necessary  parties  to  a  proceed- 
ing to  set  the  Judgment  aside. 

Proceeding  dismissed. 

CONNOR,  J.  (concurring).  While  I  do  not 
dissent  from  the  disposition  made  of  this 
appeal,  I  am  of  the  opinion  that  we  should 


indicate,  for  the  guidance  of  the  parties,  our 
opinion  upon  the  questions  raised  upon  the 
record  and  fully  argued  upon  the  hearing. 
The  proceeding  is  anomalous ;  due  regard  for 
orderly  procedure  requires  us  to  dismiss  the 
motion  to  the  end  that  the  parties  may  pro- 
ceed as  they  may  be  advised.  This  court 
held  in  Lea  v.  Lea,  104  N.  a  603,  10  S.  E. 
488,  17  Am.  St  Rep.  692,  in  a  well-considered 
opinion  by  Mr.  Justice  Shepherd,  that  an  ac- 
tion to  have  a  marriage  declared  void,  be- 
cause of  a  preexisting  disqualification  to 
enter  into  the  marriage  relation,  so  far  as 
the  procedure  is  concerned,  is  an  action  for 
divorce,  as  shown  by  the  authorities  cited 
in  the  opinion.  At  common  law  no  divorce 
a  vinculo  could  be  granted  exc^t  for  causes 
existing  previous  to  the  marriage  which  ren- 
dered the  marriage  unlawful  ab  initio.  While 
it  is  true  that  our  statute  does  not  in  terms 
include  an  action  to  annul  a  marriage  on  ac- 
count of  pre-existing  obstacles  with  action 
for  divorce  a  vinculo,  I  am  of  the  opinion 
that  in  regard  to  the  practice  prescribed,  the 
same  procedure  should  be  observed.  Cer- 
tainly the  same  policy  upon  which  the  juris- 
dictional affidavit  is  required  in  one  should 
control  the  other.  It  will  be  observed  that 
the  parties,  notwithstanding  the  admissions 
in  the  answer,  submitted  Issues  thus  treathig 
the  allegations  as  denied — as  in  an  action 
for  divorce.  If,  as  appears  from  the  record, 
a.  serious  doubt  exists  as  to  whether  this 
action  was  prosecuted  in  accordance  with 
the  requirements  of  the  statute,  the  parties 
are  left  in  a  deplorable  condition.  It  would 
seem  that  if  jurisdictional  facts  are  not  appar- 
ent upon  the  record,  the  proceeding  would  be 
void,  so  far  as  it  affected  the  matrimonial 
relations  of  the  parties  and  the  court  upon 
motion  of  elth^  party  would  so  decree,  iniis 
court  has  uniformly  held  that  the  facts  re- 
quired to  be  set  forth  in  the  affidavit  pre- 
scribed by  section  1663  of  the  Revisal  of  1906, 
are  necessary  to  give  the  court  Jurisdiction. 
Hopkins  V.  Hopkhis,  132  N.  0.  22,  43  S.  B. 
606.  It  would  seem  that  the  same  conda- 
sions  would  follow  when  it  is  sought  to  have 
a  marriage  declared  void  for  the  causes  set 
out  in  section  1660  of  the  Revisal.  I  con- 
cur in  the  opinion  that  an  adversary  pro- 
ceeding should  be  instituted  and  prosecut- 
ed by  one  of  the  parties  to  the  end  that  the 
other  may  be  properly  represented  and  the 
court  may  proceed  in  an  orderly  way. 

WALKER,  J.,  concurs  in  the  concurring 

opinion. 
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HAX^EY  T.  WEST  VIRGINIA  CENT,  ft 

P.  BY.  CO. 
(BuiHreme  Court  of  Appeals  of  West  Viisinia. 

April  itTiooe.) 

L  DSATH— AcnOH  FOB  DaMAGBB— PLEADING— 

Admissions.  ,   ^ 

In  an  action  under  sections  5  and  6» 
c  103,  Code  1899,  for  damages  for  the  death  of 
m  person  caused  by  wrongful  act,  neglect  or  de- 
fault, a  plea  to  the  merits  of  the  action  ad- 
mits the  representktiye  character  in  which  the 
plaintiff  sues. 

—For  rsL9tm  \n  Doint. 

Cent.   Dig 


[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Death,  §  74;  vol.  22,  Cent.  Dig. 
Executors  and  Administratora,  §§  1818,  1855.} 


2.  Plbadino  and  Pboot— Vabiancb. 

In  such  action,  a  variance  between  the  dec- 
laration and  the  proof,  relating  alone  to  the  in- 
strument by  which  a  bodily  injury  was  in- 
flicted, is  immaterial  and  should  be  disregarded, 
when  the  instrument  alleged  and  the  instrument 
proved  are  of  the  same  general  nature. 
&  DEPOSiTiONg— Sbai.  of  Notabt. 

A  deposition  of  a  witness  who  resides  out 
of  this  state,  taken  out  of  this  state  in  con- 
formity with  section  88,  c  130,  Code  1899,  in  an 
action  at  law  pending  before  a  cirout  court  of 
this  state,  may  be  received,  when  properly  cer- 
tified under  the  hand  of  the  notary  public  be- 
fore whom  it  was  taken;  although  not  under  his 
official  seal,  if  otherwise  proper. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  18, 
Cent  Dig.  Depositions,  H  1^195.]  ' 

4b  Sahb^Witness  out  of  State. 

A  deposition  of  a  witness  taken  out  of 
this  state,  in  an  action  at  law  pending  in  a 
circuit  court  of  this  state,  may  be  read  upon 
the  trial  of  such  action,  if  the  deposition  shows 
that  the  witness  resided  out  of  this  state  when 
it  was  taken  and  if  otherwise  proper,  unless  it 
appears  that  the  witness  is  in  this  state  when 
the  deposition  is  offered. 

&  DBATH— NBOLIOIHOB— BUBDEN    OF  PBOOF— 

Pbesumftions. 

This  action  being  founded  upon  negligence, 
the  burden  of  proof  is  upon  the  plaintiff  to  show 
that  the  defendant  has  been  negligent.  Negli- 
venoe  will  not  be  presumed  alone  from  the  ex- 

glofiion  of  a  locomotive  boiler,  in  use  in  lawful 
usiness  upon  the  tracks  of  the  defendant. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Death.  S  78;  vol.  St,  Cent  Dig.  Neg- 
ligence, H  218,  225.1 

8.  Tbiait-Bvidenob— Motion  to  Exolitde. 

Upon  the  consideration  of  a  motion  to  ex- 
clude all  of  the  plaintiff's  evidence  introduce 
upon  the  trial  of  an  action,  he  is  entitled  to  the 
benefit  of  all  proper  evidence  so  introduced,  and 
to  all  legitimate  inferences  of  fact  which  may 
be  drawn  therefrom. 

[Ed«  Note. — For  cases  in  point  see  voL  46, 
Cent  Dig.  Trial,  SS  355,  374,  402.] 

7.  Btidbnob— Expbbt  Testihont. 

An  ezi>ert  witness  may  give  an  opinion, 
In  a  proper  case,  based  upon  his  own  knowl- 
edge of  facts  disclosed  in  his  testimony,  or  he 
may  give  an  opinion  upon  the  facts  shown  in 
evidence,  and  assumed  in  a  hypothetical  ques- 
tion submitted  to  him. 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  §§  2368,  2369.] 

8L  Appeal— Revibw—Revebsal. 

Where  the  circuit  court  on  motion  ex- 
eluded  all  of  the  plaintiff's  evidence,  directed 
a  verdict  for  defendant  and  dismissed  the  ac- 
tion,  and  upon  writ  of  error  to  the  judgment  it 
appears  that  material  and  proper  evidence  of- 
fered by  plaintiff  during  the  progress  of  the  trial 
was  improperly  rejected  to  the  plaintiff's  prej- 
udice, this  court  will  reverse  the  Judgxaeujt,  set 
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aside  the  verdict  award  a  new  trial,  and  remand 
the  case. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  James  Hanley,  administrator, 
•gaintt  the  West  Virginia  Central  &  Pitts- 
burg Railway  Company.  Judgment  for  de- 
fendant, and  plaintifC  brings  error.  Reversed 
and  remanded. 

W.  6.  Maxwell  and  C.  H.  Scott,  for  plain- 
tiff in  error.  C  W.  Dailey,  for  defendant  in 
error. 

COX,  J.  This  action  of  trespass  on  the 
case  was  instituted  by  James  Hanley,  admin- 
istrator of  Mrs.  Catherine  N.  Rabbett,  against 
the  West  Virginia  Central  &  Pittsburg  Rail<- 
way  Company,  in  the  circuit  court  of  Ran- 
dolph county.  The  plaintifT  avers  that  he 
is  entitled  to  recover  $10,000  damages  for  the 
death  of  Mrs.  Rabbett,  caused  by  the  explo- 
sion of  the  boiler  of  a  railroad  locomotive 
in  use  by  the  defendant  upon  its  tracks  in 
the  city  of  Elkins;  and  that  by  the  explosion 
the  boiler  was  rent  asunder,  and  a  large  piece 
of  the  metal  thereof  hurled  upon  the  resi- 
dence of  Mrs.  Rabbett,  crashing  through  it 
and  striking  her,  inflicting  severe  and  fatal 
injuries,  from  which  she  died.  Plaintiff  hl- 
Bo  avers  that  the  explosion  was  produced  by 
the  defective  and  unsafe  condition  of  the 
boiler,  and  by  the  mismanagement  of  the  - 
servants  of  the  defendant  Upon  trial  before 
a  jury,  a  motion  to  exclude  all  of  the  plain- 
tiff's evidence  and  to  direct  a  verdict  for  de- 
fendant was  sustained,  and  the  action  dis- 
missed. Upon  petition  of  plaintUT,  a  writ  of 
error  was  allowed  to  the  judgment 

Def^Qdant  contends  that  plaintUT  is  barred 
of  a  recovery,  regardless  of  his  assignments 
of  error,  because  he  offered  no  evidence  to- 
show  his  due  appointment  and  quallflcation 
as  administrator.  The  authority  for  an  ac- 
tion of  this  kind  is  found  in  sections  5  and 
6,  c.  103,  Code  1809,  which  in  part  provide: 
"Whenever  the  death. of  a  person  shall  be 
caused  by  wrongful  act,  neglect  or  default, 
and  the  act,  neglect  or  default  is  such  as 
would  (if  death  had  not  ensued)  have  entitled 
the  party  injured  to  maintain  an  action  to 
recover  damages  la  respect  thereof;  then, 
and  in  every  such  case,  the  person  who,  or 
the  corporation  which,  would  have  been  lia- 
ble if  death  had  not  ensued,  shall  be  liable 
to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured,  and  although 
the  death  shall  have  been  caused  under  such 
circumstances  as  amount  in  law  to  murder 
in  the  first  or  second  degree,  or  manslaughterf 
Every  such  action  shall  be  brought  by  and 
in  the  name  of  the  personal  representative 
of  such  deceased  person,'*  etc 

The  plea  entered  in  this  action  was  not 
guilty.  There  was  no  plea  of  ne  unques  ad- 
ministrator. The  question  is:  Does  the  plea 
to  the  merits  admit  the  representative  char- 
acter in  which  the  plaintiff  sues?    Some  of 
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the  early  cases  and  antborities  hold  that, 
where  an  administrator  or  executor  sues  up- 
on a  cause,  of  action  arising  in  his  own  time; 
and  not  in  the  time  of  the  decedent,  a  plea 
to  the  merits  does  not  admit  the  representa- 
tive character  in  which  the  plaintilf  snea; 
and  that  the  plalntifl,  notwithstanding  snch 
plea,  must  make  proof  of  such  character.  2 
Lomaz,  Execntars,  612,  613;  2  Greenleaf,  Et- 
§  338.  This  early  doctrine  seems  never  to 
have  had  the  assent  of  all  the  early  cases. 
See  Watson  y.  King,  4  Campb.  272,  and  Loyd 
V.  Flnlayson,  2  Esp.  564.  It  seems  that 
necessity  for  proof  of  the  representative  char- 
acter was  never  required  after  a  plea  to  the 
merits,  except  where  the  cause  of  action 
arose  in  the  time  of  the  representative,  and 
the  representative  might  maintain  the  action 
In  his  own  name  without  designating  his 
representative  character.  Denver,  etc.,  Ry. 
Co.  V.  Woodward,  4  Colo.  1.  The  tendency 
of  the  latest  and  best  considered  cases  in 
America  is  to  make  no  distinction  between 
cases  npon  causes  of  action  arising  in  the 
time  of  the  decedent,  and  cases  upon  causes 
of  action  arising  in  the  time  of  the  represen- 
tative, and  to  hold  in  all  cases  that  a  plea  to 
the  merits  admits  the  representative  charac- 
ter In  wliich  the  plaintiff  sues.  18  Cyc.  994- 
996,  notes  64,  65.  Whether  this  be  the  cor- 
rect view  or  not,  our  case  of  McDonald  v. 
Cole,  46  W.  Va.  186,  32  S.  E.  1033,  lays  down 
the  rule,  without  limitation  or  qualification, 
that  "where  one  sues  as  executor  or  admin> 
Istrator,  or  in  other  representative  character, 
there  need  be  no  proof  of  his  appointment 
or  authority  unless  a  plea  denies  it  A  plea 
to  the  merits  admits  the  right  of  the  plain- 
tiff to  sue  as  he  does."  It  is  true,  that  case 
was  upon  a  cause  of  action  arising  in  the 
time  of  the  decedent,  but  the  rule  mmitioned 
seems  to  have  been  announced  as  generaL 
The  opinion  in  that  case  says  that  the  plea 
ne  unques,  etc.,  is  a  plea  in  abatement  If 
that  be  true  and  applicable  to  all  cases,  then 
defendant's  contention  here  must  fail  for 
want  of  such  plea.  It  seems  to  us  that  the 
defendant's  position  cannot  be  maintained  for 
the  reason,  also,  that  section  6,  c.  103,  Code 
1899,  provides  that  an  action  of  this  character 
may  alone  be  brought  by  and  in  the  name  of 
the  personal  representative.  He  cannot 
maintain  it  in  his  own  name,  and  no  other 
person  can  maintain  it  In  such  case,  a  plea 
to  the  merits,  even  under  the  early  author- 
ities referred  to,  admits  the  representaUve 
character  in  which  the  plaintiff  sues.  This 
exact  question  has  been  passed  upon  by  many 
courts  of  last  resort  in  this  country;  and  uni- 
versally, so  far  as  we  have  examined,  they 
hold  that  a  plea  to  the  merits  in  this  kind 
of  action  admits  the  representative  character 
in  which  the  plaintiff  sues.  Denver,  etc., 
Ry.  Co.  V.  Woodward,  supra;  Union  Ry.  & 
T.  Co.  V.  Shacklet,  119  lU.  232,  10  N.  B. 
896;  Chicago  &  Alton  Railroad  Co.  y.  Smith, 
180  111.  468,  64  N.  B.  325;  Louisville  &  Nash- 
ville By.  Co.  T.  Trammell,  93  Ala.  360^  9 


South.  870;  Atchison,  T.  &  8.  F.  Ry.  Co.  t. 
McFarland  (Kan.  App.)  43  Pac.  788;  Ewen  v. 
Chicago  &  N.  W.  Ry.  Co.,  38  Wis.  614;  Hodges 
V.  Kimball  et  al.,  91  Fed.  846,  84  a  C  A 
103.  The  last  case  mentioned  arose  under 
the  Virginia  statute,  and  was  decided  by  the 
circuit  court  of  appeals  of  the  United  States 
in  1899.  The  plea  of  not  guilty  in  this  ac- 
tion admits  the  character  in  which  the  plain- 
tiff sues. 

Defendant  also  contends  that  the  plaintiff 
cannot  recover  because  of  a  variance  between 
the  averments  of  the  declaration  and  the 
proof.  The  exact  point  of  variance  claimed 
is  this:  The  declaration  avers  that  a  large 
piece  of  metal  of  the  exploded  boiler  struck 
Mrs.  Rabbett  Inflicting  severe  and  fatal  in- 
juries, etc.  Mrs.  Boyd,  the  only  witness  on 
this  point,  says:  **It  was  the  timbers  that 
struck  Mrs.  Rabbett  I  can't  remember  very 
clearly.  It  was  such  a  crash  that  I  don't  re- 
member much  about  it,  and  at  that  time  I  was 
knocked  down  myself,  and  shewas  lying  under 
the  table."  .It  will  be  observed  that  the  al- 
leged variance  does  not  relate  to  the  cause  of 
the  injury,  or  to  the  manner  In  which  it  was 
produced,  but  solely  to  the  instrument  with 
which  it  was  inflicted.  If  the  timbers  from 
the  house,  loosened  by  the  piece  of  boiler,  in- 
stead of  the  piece  of  boiler,  struck  Mrs.  Rab- 
bett still  the  primary  cause  of  the  injury  is 
the  same.  It  is  contended  that  no  connec- 
tion is  shown  between  the  timbers  which 
struck  Mrs.  Rabbett  and  the  piece  of  boiler. 
There  may  be  no  direct  evidence  showing 
the  connection,  but  circumstances  and  facts 
are  sliown  from  which  the  connection  may 
legitlmacely  be  Inferred;  and  the  plaintiff,  up- 
on the  motion  to  exclude  his  evidence,  is 
entitled  to  the  benefit  of  all  legitimate  infer- 
ences of  fact  which  may  be  drawn  from  the 
evidence.  It  is  shown  that  the  piece  of 
boiler,  weighing  about  seven  tons,  crashed 
through  the  house  of  Mrs.  Rabbett  partly 
destroying  it  and  an  adjacent  house,  also  be- 
longing to  her;  and  that  at  the  same  time 
Mrs.  Rabbett,  sitting  on  a  chair  in  her  house, 
was  struck  by  the  timbers.  What  timbers? 
It  seems  to  us  that  it  would  be  legitimate  for 
a  Jury  to  infer  that  the  timbers  which  struck 
her  were  the  timbers  of  the  house,  whidi 
was  partially  destroyed  l^  the  crashing 
through  it  of  the  piece  of  boiler.  Upon  the 
subject  of  variance  we  are  cited  to  Hawker 
V.  B.  &  O.  R.  R.  Co.,  15  W.  Va.  628,  86 
Am.  Rep.  825,  and  Young  t.  W.  Va.  C  & 
P.  Ry.  Co.,  42  W.  Va.  112,  24  &  BL  615. 
Neither  of  these  cases  relate  to  a  variance 
as  to  the  instrument  with  which  a  bodily 
injury  was  inflicted.  It  is  conceded  by  the 
brief  of  defendant  that  it  was  wholly  un- 
necessary fOT  the  plaintiff  to  allege  that 
either  the  piece  of  boiler  or  the  timbon 
struck  Mrs.  Rabbett,  and  that  the  statement 
of  the  cause  of  action  was  sufficient,  without 
averring  the  particular  instrument  which 
struck  her.  Having  alleged  the  primary  or 
main  act  of  omission  or  commission  causing 
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the  Injury,  It  was  mmecessary  for  the  plain- 
tiff to  aver  the  particular  facts  going  to 
prove  negligence.  Snyder  v.  Wheeling  Bleoi 
Co.,  43  W.  Va.  661,  28  S.  B.  733,  89  L.  B.  A. 
499,  64  Am.  St  Rep.  922.  We  have  in  the 
case  at  bar  a  variance  alone  as  to  the  instm- 
ment  The  averment  is  one  which  it  was 
not  essential  to  make,  and  which  was  not 
necessary  to  the  statement  of  the  cause  of 
action.  Under  the  general  rule,  such  a  var- 
iance is  immaterial,  and  may  be  disregarded 
as  surplusage.  1  Chitty,  PI.  (11th  Am.  Ed.) 
229;  Stevens  v.  Friedman,  63  W.  Va.  79,  44  S. 
E.  163.  Mr.  Hogg,  in  his  PI.  &  Forms,  S  137^ 
p.  Ill,  says:  '"The  rule  respecting  variance 
may  be  stated  to  be:  that  if  the  entire  aver- 
ment can  be  expunged  without  affecting  the 
right  to  recover,  it  need  not  be  proved;  but 
If  it  can  not  thus  be  stricken  from  the  dec- 
laration without  getting  rid  of  a  part  essen- 
tial to  the  cause  of  action,  then,  though  the 
averment  be  more  particular  than  it  need 
have  been,  the  whole  must  be  proved,  or  the 
plaintiff  cannot  recover."  It  has  been  held 
from  a  very  early  date,  even  in  criminal 
cases,  that  an  averment  descriptive  of  the 
instrument  by  which  a  bodily  Injury  was  in- 
flicted need  not  be  strictly  proved,  provided 
it  is  proved  in  substance.  A  variance  in 
this  respect  was  not  considered  fatal  at  com- 
mon law,  in  cases  where  the  instrument  laid 
and  the  instrument  proved  were  of  the  same 
nature  and  character.  22  Enc.  PI,  &  Pr.  684. 
In  People  v.  Colt,  8  Hill  (N.  X.)  432,  it  was 
held  that  an  allegation  of  cutting  with  a 
hatchet  and  proof  of  shooting  with  a  pistol 
are  not  variant  In  State  v.  Dame,  11  N. 
H.  271,  35  Am.  Dec.  495,  it  was  held  that  an 
indictment  for  an  assault  with  a  basket  knife 
is  supported  by  evidence  of  an  assault  with 
a  basket  iron.  In  Ryan  v.  State,  52  Ind. 
167,  it  was  held  that  an  allegation  that  an 
assault  was  committed  by  shooting  and  strik- 
ing with  a  gun,  and  proof  of  beating  with 
a  stone  are  not  variant  Other  cases  might 
be  cited.  See  Underhill,  Crim.  Ev.  t  314;  1 
Whart  Crim.  Law,  519.  In  this  case,  the  in- 
strument averred  and  the  instrument  proved 
are  of  like  nature,  and  the  variance  is  wholly 
immaterial  and  should  be  disregarded. 

We  will  now  consider  the  assignments  of 
error  made  by  the  plaintiff.  Plaintiff  com- 
plains because  the  lower  court  sustained  ob- 
jections to  numerous  questions  propounded 
to  his  witnesses.  These  questions  are  em- 
bodied in  12  several  bills  of  exceptions.  From 
these  bills,  it  appears  that  the  questions  were 
not  answered,  and  that  no  statement  was 
made  during  the  trial  of  what  plaintiff  ex- 
pected to  prove  by  the  answers  to  these  ques- 
tions. When  the  bills  of  exceptions  were 
signed  by  the  judge  in  vacation,  after  the 
judgment  was  entered  and  the  term  adjourn- 
ed, the  plaintiff's  attorney  stated  to  the  ju^ge 
what  he  expected  to  prove  by  such  answers, 
and  his  statement  is  incorporated  in  the  bills. 
It  also  appears,  by  a  separate  bill  of  excep- 
tions, that  after  the  motion  to  exclude  plain- 


tiff's evidence  and  direct  a  verdict  tor  d»> 
fendant  had  been  sustained,  and  before  th* 
jury  had  returned  its  verdict,  the  plaintiff 
moved  the  court  to  allow  him  to  recall  the 
witnesses  to  whom  said  questions  had  been 
propounded,  for  the  purpose  of  taking  their 
statements  as  to  what  they  wouid  have  testi- 
fied had  the  objections  not  been  sustained* 
which  motion  to  recall  the  witnesses  was  de* 
nied.  No  statement  of  what  plaintiff  expec^ 
ed  to  prove  by  the  witnesses  was  made  at  the 
time  of  the  motion  to  recall  them.  It  is  con- 
tended that  the  said  questions,  taken  with 
the  facts  appearing,  show  that  the  questions 
were  relevant  to  the  issue  and  proper  in 
form;  that  therefore  the  answers  need  not 
appear;  and  that  the  plaintiff  need  not  dis- 
close what  he  intended  to  prove  by  such 
answers.  The  questions  objections  to  which 
were  sustained  are  as  follows:  (1)  "State 
what  was  the  condition  of  this  engine,  prior 
to  these  repairs  that  rendered  it  necessary  to 
make  these  repairs.**  (2)  "State^the  condition 
of  the  stays  and  bolts  in  the  piece  of  the  boil- 
er shell  of  engine  Na  19,  lying  in  the  house  of 
deceased,  I  mean  soon  after  this  accident . 
State  whether  you  were  able  to  determine 
whether  or  not  the  stays  were  recently  bro- 
ken, or  whether  they  or  some  of  them  had  been 
broken  before  the  explosion."  (3)  ''State 
whether  you  observed  the  number,  location  and 
condition  of  the  bolts  or  parts  of  bolts  that  were 
In  this  part  of  the  boiler  shell,  and  if  so  what 
was  the  condition  thereof.'*  (4)  "In  your 
examination  of  the  bolts  and  stay-bolts  in  the 
part  of  the  jacket,  or  shell,  that  was  in  the 
house  of  Mr&  Babbett  did  you  observe  and 
can  you  state  whether  said  bolts  or  stay- 
bolts  were,  or  any  of  them  were,  recently 
broken  by  force  of  the  explosion,  or  whether 
they  had  been  previously  broken;  if  so  the 
condition  and  appearance  of  said  bolts?** 
(5)  "State  whether  or  not  any  of  those  bolts, 
where  they  connected  to  the  boiler  shell,  were 
broken  off  by  you,  and  if  so,  state  how  you 
did  it**  (6)  "State  whether  or  not  these 
exposed  ends  were  bright,  and  bore  the  ap- 
pearance of  new  metal  exposed,  or  whether 
those  ends  were  discolored,  either  by  corro- 
sion or  any  other  cause."  (7)  ''That  after- 
noon [October  21,  19031,  state  to  the  jury 
whether  that  engine  boiler  (No.  19)  was  in 
ordinary  good  working  order  or  not"  (8) 
"State  whether  as  conductor  of  the  crew  hav' 
ing  engine  >No.  19  in  charge,  on  the  after* 
noon  of  said  explosion,  and  a  few  minutes 
before  the  explosion,  you  notified  the  super- 
intendent of  the  railroad  shops  of  the  de- 
fendant, that  said  engine  and  boiler  was  out 
of  repair  and  refused  to  operate  properly; 
and,  if  so,  what  was  said  or  done  by  said 
superintendent?"  (9)  "If  you  examined  or 
observed  the  condition  of  the  stays  and  bolts, 
with  which  the  jacket  of  said  boiler  had  been 
fastened,  and  observed  whether  said  bolts 
appeared  to  have  been  recently  broken,  or 
whether  some  of  them  bore  the  appearance 
of  having  been  broken  or  severed  prior  to  the 
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ttzplofllon  of  the  boiler,  please  state  how  many 
and  what  the  condition  of  the  said  bolts 
appeared  to  be."  (10)  ''If  you  examined  the 
metal  of  said  boiler  shell  on  the  side  that  had 
been  inside,  next  to  the  water  space,  and  ob- 
served any  defects,  pits  or  decayed  places 
therein,  please  state  the  nature  and  appear- 
ance of  the  same."  (11)  '*Were  yon  present 
at  the  premises  of  Mrs.  Rabbett  soon  after  the 
explosion  of  the  boiler,,  in  October,  1903,  and 
examined  and  observed  the  condition  of  the 
boiler  shell  on  said  premises,  as  to  whether 
said  metal  had  any  defects  In  the  metal 
thereof,  snch  as  pits,  rust  holes,  or  other  de- 
fects, please  state  about  it?"  (12)  "If  you 
made  an  examination  of  the  stays  and  bolts 
that  had  been  used  in  fastening  the  said 
shells  of  said  boiler  together,  please  state 
whether  or  not  said  bolts  showed  that  they 
had  all  been  recently  broken,  or  whether  some 
of  them  bore  evidence  of  having  been  broken 
or  destroyed  prior  to  said  explosion,  and  if 
so  please  state  how  many  of  said  bolts  ap- 
peared to  have  been  broken,  prior  to  said 
explosion,  and  what  the  indications  and  ap- 
pearances were." 

Question  1  was  propounded  to  witness  J. 
W.  Poling,  whose  former  occupation  was  boil- 
er making  and  whose  present  occupation  is 
plumbing.  This  witness  worked  on  repairs  to 
this  particular  locomotive.  The  repairs  refer- 
red to  were  made  three  or  four  years  before 
the  witness  testified,  when  he  was  an  appren- 
tice boy,  and  at  a  time  when  he  could  not  be 
said  to  have  possessed  the  e^ert  knowledge 
necessary  to  quality  him  to  speak  as  to  the 
condition  of  the  locomotive.  Questions  7  and 
8  were  propounded  to  a  railroad  yard  con- 
ductor, who  was  not  shown  to  have  had  any 
expert  knowledge  as  to  the  nature  and  con- 
struction of  a  locomotive  engine  and  boiler; 
and,  while  it  was  proper  to  prove  by  him 
what  he  did  as  conductor,  having  in  control 
this  locomotive  and  Its  crew,  as  indicated  in 
question  8,  it  was  not  proper,  without  a 
showing  of  expert  knowledge  on  his  part  to 
prove  by  him  whether  or  not  the  engine  was 
in  good  working  order.  McKelvey  v.  O.  & 
O.  Ry.  Co.,  35  W.  Va,  500,  14  S.  B.  261. 
The  objections  to  questions  1  and  7  should 
have  been  sustained,  even  if  the  plaintiff  had 
stated  what  he  expected  to  prove  by  answers 
to  them.  The  other  questions  mentioned  re- 
late to  the  condition  and  appearance  of  the 
piece  of  boiler  at  the  residence  of  Mrs.  Rab- 
bett as  to  pits,  rust  holes,  etc,  and  to  the 
condition  of  the  stays  or  bolts  in  such  piece 
of  boiler  and  their  appearance  as  to  recent 
breaks  or  otherwise.  The  plaintiff  avers 
both  a  defective  and  mismanaged  engine  and 
boiler,  that  the  engine  and  boiler  were 
old  and  worn  out,  that  the  stays  or  bolts 
thereof  were  burned  in  two  and  broken, 
that  the  metal  of  the  boiler  was  rotten  and 
not  sufficient  to  hold  the  bolts  and  rivets, 
and  that  the  boiler  was  otherwise  defective. 
The  questions  mentioned  certainly  were  rel- 


evant to  the  issue.    Veith  v.  Salt  <3o.«  51 
W.  Va.  96,  41  &  B.  187,  57  U  R.  A.  4ia 

It  Is  suggested  that  these  questions  were 
propounded  to  witnesses  who  were  nonexperts 
as  to  the  nature  and  construction  of  locomo- 
tive engines  and  boilers,  and  that  answers  to 
these  questions  would  necessarily  require 
expert  knowledge  In  that  regard  on  the  part 
of  the  witness,  under  the  rule  of  McKelvey 
V.  C.  &  O.  Ry.  CJo.,  supra.  We  cannot  say 
that  answers  to  these  questions  would  neces- 
sarily require  such  expert  knowledge.  The 
condition  of  a  piece  of  metal  as  to  rust  holes, 
eta,  and  the  appearance  of  stays  or  bolts  as 
to  recent  break,  are  matters  not  of  expert 
but  common  knowledge.  It  is  common,  and 
not  expert,  observation  tliat  recently  broken 
metal  presents  a  bright  appearance,  while  an 
old  break  in  metal  presents  a  rusty  or  corrod- 
ed appearance.  The  fact  that  the  metal  had 
once  been  in  a  boiler  did  not  change  its 
nature  as  metal,  or  prevent  one  from  de- 
scribing Its  condition  and  appearance  in  the 
particulars  mentioned,  without  having  expert 
knowledge  as  to  the  wonderful  nature  and 
construction  of  a  locomotive  engine  and  boil- 
er. The  fact  that  these  questions  were  rel- 
evant and  proper,  did  not  relieve  the  plain- 
tiff from  stating  to  the  court  what  he  expect- 
ed to  prove  by  the  answers,  as  the  witnesses 
did  not  answer  the  questions.  It  may  be  said 
that  some  of  our  previous  cases  indicate  that 
the  relevancy  of  the  question  is  sufficient; 
but  this  subject  has  been  recently  re-examin- 
ed and  reconsidered  by  this  court  in  the  case 
of  State  V.  Clifford,  52  S.  E.  987,  in  which 
Judge  Poffenbarger  delivered  the  opinion,  re- 
viewing the  authorities,  including  our  pre- 
vious cases,  and  after  full  and  careful  con- 
sideration it  was  held  that  "refusal  of  the 
court  to  permit  a  witness  to  answer  a  ques- 
tion which  by  its  own  terms  and  subject- 
matter,  taken  in  connection  with  facts  and 
circumstances  already  in  evidence^  shows 
its  relevancy  and  materiality,  is  not  avail- 
able as  error  on  a  motion  for  a  new  trial,  if 
the  expected  answer  of  the  witness  was  not 
disclosed  to  the  court  at  the  time  of  the  rul- 
ing. An  appellate  court,  in  reviewing  a  Judg- 
ment on  a  writ  of  error,  cannot  assume  in 
such  case  that  an  answer  favorable  to  the 
exceptor  would  have  been  given.  So  much  of 
the  decision  in  Gunn  v.  R.  R.  CJo.,  86  W.  Va. 
165,  14  S.  E.  465,  32  Am.  St  Rep.  842,  as 
conflicts  with  this  principle  is  disapproved." 
This  principle  applies  with  equal  force  to  the 
motion  to  recall  the  witnesses,  no  statement 
being  then  made  of  what  it  was  expected  to 
prove  by  them  if  recalled.  It  seems  almost 
unnecessary  to  notice  the  fact  that  the  plain- 
tilTs' attorney,  after  the  Judgment  was  enter- 
ed and  the  term  ended,  stated  to  the  Judges 
whe])  the  bills  of  exceptions  were  signed, 
what  he  had  expected  to  prove.  This,  of 
course,  came  too  late.  Under  the  circum- 
stances ai^)earing,  no  prejudicial  error  is 
shown  In  the  action  ot  the  court  In  sustain- 
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log  said  objections  or  In  denying  the  motion 
to  recall  the  witnesses. 

The  plaintiff  complains  of  the  rejection  of 
the  deposition  of  W.  W.  Bnsign,  taken  in 
Pittsburg,  Pa.  This  deposition  appears  in 
fnll  by  bill  of  exceptions.  The  court  at 
first  admitted  the  deposition,  and  afterwards, 
upon  objections  to  the  several  questions  and 
answers  thereof,  sustained  the  objections  and 
rejected  the  deposition.  The  defendant  made 
certain  general  objections  to  the  reading  of 
the  whole  deposition :  First,  that  it  is  not  un- 
der the  seal  of  the  notary  before  whom  it 
was  taken.  As  to  this  objection,  section  88, 
c.  130,  Ck>de  1899,  and  Bohn  t.  Zeigler,  44  W. 
Ya.  402,  29  S.  B.  963,  are  in  point  Said  sec- 
tion 83  provides:  "In  any  pending  case  the 
deposition  of  a  witness,  whether  a  party  to 
the  suit  or  not,  may,  without  any  conmiis- 
sion,  be  taken  in  or  out  of  this  state  by  a 
Justice  or  a  notary  public,  or  by  a  commis- 
sioner in  chancery,  or  before  any  officer  au- 
thorized to  take  depositions  in  the  county  or 
state  where  they  may  be  taken,  and  if  certi- 
fied under  his  hand,  may  be  received  without 
proof  of  the  signature  of  such  certificate." 
We  cannot  hold,  against  the  positive  terms 
of  this  statute^  that  a  deposition  which  meets 
the  requirements  thereof  may  not  be  received, 
If  otherwise  proper. 

The  second  general  objection  to  the  deposi- 
tion is  that  there  was  no  affidavit  that  the 
witness  resided  out  of  this  state,  and  that 
it  does  not  appear  from  the  deposition  that 
the  witness  did  or  does  now  reside  out  of  this 
state.  The  deposition  shows  that  the  witness 
resided  out  of  the  state  when  tils  deposition 
was  taken,-  on  the  14th  of  January,  1905. 
It  was  not  claimed,  and  it  did  not  appear, 
that  the  witness  was  in  this  state  when  the 
deposition  was  offered.  If  the  dq;>osition 
was  otherwise  proper  this  objection,  as  well 
as  the  general  objectlim  first  mentioned, 
should  have  been  overruled.  See  Hoopes  v. 
Devaughn  et  al.,  43  W.  Va.  447,  27  S.  B.  251 ; 
Abbott  V.  li'Hommedieu,  10  W.  Va.  677;  Tay- 
loe  Y.  Smith,  10  Grat  (Va.)  557;  Pollard's 
Heirs  V.  Lively,  2  Grat  (Va.)  216;  Nuckols' 
Adm'r  v.  Jones,  8  Grat  (Va.)  267. 

It  is  contended  by  defendant  that  the  wit- 
ness Bnsign  does  not,  by  his  evidence,  show 
that  he  is  an  expert  in  relation  to  the  na- 
ture and  construction  of  locomotive  engines 
and  boilers,  concerning  which  he  testified. 
The  evidence  of  this  witness  shows  that  he 
is  a  mechanical  engineer  of  considerable  ex- 
perience^ and  when  asked,  '*In  the  discharge  of 
your  duties  liave  you  ever  had  occasioo  to 
Inspect  or  do  any  work  on  locomotive  boilers, 
and  are  you  acquainted  with  tlie  mechanism 
of  such  boilers?''  he  replied,  '"Yes."  This 
witness  appears  to  be  qualified  as  an  ex- 
pert, although  he  further  says  that  he  never 
Inspected  locomotive  boilers.  The  weight  to 
be  given  to  his  testimony  was  for  the  Jury. 
2  Blliott  on  Ev.  §§  1038,  1039,  1052;  17  Cyc 
to.  An  expert  witness  may  give  an  opinion, 
tn  a  proper  case,  based  on  his  own  knowledge 


of  facts  disclosed  In  his  testimony ;  or  he  may 
give  his  opinion  upon  facts  shown  in  evi- 
dence, and  assumed  in  a  hypothetical  ques- 
tion submitted  to  him.  2  Blliott  on  Ev.  t 
1116.  This  action  is  founded  on  negligence. 
It  is  the  duty  of  the  plaintiff  to  show  af- 
firmatively that  the  defendant  has  been  neg- 
ligent Negligence  will  not  be  presumed 
alone  ftom  the  fact  that  the  boiler  of  the 
locomotive,  in  use  in  lawful  business  upon 
the  tracks  of  the  defendant,  exploded.  In 
this  respect,  the  case  is  governed  by  Velth  v. 
Salt  Co.,  supra.  See,  also,  3  Blliott  on  Rail- 
roads, S  1299;  Texas  &  Pac.  Ry.  Go.  v.  Barrett, 
166  U.  S.  617,  17  Sup.  Ot  707,  41  L.  Ed.  113a 

We  quote  from  the  evidence  of  the  plain- 
tiff as  follows:  ''I  didn't  notice  the  actual 
size  of  the  bolts  when  new  and  gone  in  the 
construction  of  this  boiler,  but  I  did  notice 
that  they  were  broken  off  and  half  rotted  in. 
•  •  •  Q.  Were  there  any  considerable 
number,  and,  if  so,  about  how  many,  of  those 
bolts  pulled  out  or  broken  out  of  this  shell 
or  Jacket  of  the  boiler  that  was  there?  A. 
There  was  a  great  many.  Q.  About  how 
many  of  such  bolts  did  you  observe  that 
were  less  in  size  than  the  uniform  size  at 
the  place  where  they  connected  with  the 
boiler  shell?  A.  That  I  answered  a  minute 
ago.  I  said  I  didn't  know  exactly  how  many, 
but  some  of  them  were  so.  that  I  could  pull 
them  off.  Q.  State,  as  near  as  you  can,  the 
extent,  whether  a  third  or  a  half  or  as  near 
as  you  can  state  it,  that  such  bolts  were 
reduced  in  size  below  the  uniform  size.  A. 
Well,  all  bolts  that  are  in  water—  Q.  Just 
answer  the  question.  A.  Where  they  were 
connected  to  the  boiler  they  were  reduced 
quite  considerable  and  had  a  cast  like  iron 
corrodes  around  those  bolts  at  that  time." 
We  also  quote  from  the  evidence  of  witness 
Bernard,  who  was  a  boiler  maker,  as  fol- 
lows: ''Well,  I  understand  tiiat  the  bolt  is 
in  one  whole  piece  that  connects  the  two 
sheets  together,  and  if  that  bolt  Is  broken  in 
any  place  l)etween  the  two  sheets  it  will 
corrode  on  the  end,  and  that  was  the  evi- 
dence I  have  and  the  only  thing  I  seen  that 
the  bolts  was  corroded  on  the  end." 

It  is  claimed  that;  with  this  evidence  ad- 
mitted, it  was  improper  to  reject  the  whole 
deposition.  That  part  of  the  deposition  be- 
ginning with  question  4  and  including  the 
answer  to  question  6,  does  not  appear  to  relate 
to  facts  which  the  evidence  previously  ad- 
mitted tended  to  prove,  and  the  rejection  of 
this  part  was  not  error  to  plaintiff's  preju- 
dice. This  part  of  the  deposition  relates 
principally  to  the  life  of  a  locomotive,  and  to 
the  time  it  may  be  used  before  it  will  be  un- 
fit for  use  or  repair.  No  evidence  was  in- 
troduced showing  the  age  of  the  locomotive 
in  question.  The  part  of  the  deposition  be- 
ginning with  question  7  and  ending  with  the 
answer  to  question  15,  should  have  been  ad- 
mitted, in  view  of  the  evidence  previously 
admitted  for  the  plaintifC  This  part  of  the 
depositioa  related  to  the  necessity  of  stays 
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or  bolts,  and  to  the  effect  of  broken  or  de- 
fective stays  or  bolts  upon  the  safety  of  the 
boiler,  and  to  the  ability  of  a  boiler  maker 
or  Inspector  to  detect  a  broken  or  destroyed 
bolt,  and  to  other  pertinent  matters.  The 
part  of  the  deposition  beginning  with  ques- 
tion 16  and  ending  with  the  answer  to  quea- 
tion  21  does  not  appear,  upon  consideration 
of  the  evidence  admitted,  to  be  relevant,  and 
its  rejection  was  not  error.  The  part  of  the 
deposition  beginning  with  question  1  and 
ending  with  the  answer  to  queston  3,  relating 
to  the  age,  residence  and  expert  knowledge 
of  the  witness,  should  have  been  admitted. , 
The  part  of  the  deposition  offered  which 
should  have  been  admitted  was  improperly 
rejected,  to  the  plaintiff's  prejudice;  and  for 
thifl  error  we  must  reverse  the  judgment 
complained  of,  set  aside  the  verdict,  award 
a  new  trial,  and  remand  the  cause  for  fur- 
ther proceedings  according  to  law.  As  this 
case  must  be  remanded  for  a  new  trial,  we 
express  no  opinion  as  to  the  sufficiency  of 
the  evidence  introduced  upon  the  former 
trial  to  sustain  the  plaintiff's  case. 


(B9  W.  Va.  475) 

STATE  V.  HAMMONS. 

(Supreme  Goort  of  Appeals  of  West  Virginia. 
April  it;  1»06.) 

Intoxioatino  LiQiTOBS  — Gift  to   Minor  ^ 

Evidence. 

H.  placed  a  bottle  of  whisky  on  a  table 
and  told  F.,  the  father  of  E.,  a  minor  under  the 
age  of  21  years,  to  take  what  he  wanted  of  it^ 
and  if  he  allowed  the  boy  E.  to  have  any  of 
the  liquor,  that  he  was  welcome  to  it;  the 
father  said  he  could  have  it,  and  the  boy  took 
up  the  liquor  and  drank  of  it  in  the  presence 
of  his  father.  Held:  No  offense  under  section 
le,  c.  32,  Code  1899. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Webster  County. 

Samp  Hammons  was  convicted  of  giving 
liquor  to  minors,  and  brings  error.  Re- 
versed. 

E.  H.  Morton  and  W.  S.  Wysong,  for  plain- 
tiff in  error.  C.  W.  May,  Atty.  Gen.,  Frank 
Lively,  and  W.  U  Wooddell,  for  the  State. 

BRANNON,  J.  An  indictment  against 
Samp  Hammons  for  giving  whisky  to  a  minor 
was  tried  by  the  circuit  court  of  Webster 
county,  upon  agreed  facts,  and  a  fine  was  im- 
posed on  Hammons.    The  agreement  of  facts 

states  **that  on  the day  of  February, 

1904,  defendant  placed  a  bottle  of  whisky 
on  a  table  In  Webster  county,  and  told 
Charley  Farley,  the  father  of  Early  Farley, 
a  minor  under  the  age  of  21  years  to  take 
what  he  wanted  of  it,  and  if  he  allowed  the 
boy  Early,  the  minor  aforesaid  to  have  any 
of  the  liquor  that  he  was  welcome  to  It,  and 
that  the  father  said  he  could  have  it  and 
the  boy  took  up  the  liquor  and  drank  of  it. 
In  thA  presence  of  the  father  of  the  minor.** 


Is  the  defendant  guilty  on  these  facts  under 
Code  1899,  c  32,  5  16,  providing  that  "if  any 
person  (except  a  parent  to  his  child  or  a 
guardian  to  his  ward)  whether  he  have  a  state 
license  or  not,  give  to  any  minor,"  etc?  I 
inclined  to  favor  affirmance  of  the  judgment; 
but  as  the  question  Is  close,  and  other  mem- 
bers of  the  court  are  decided  in  opinion,  I 
shall  not  attempt  to  vindicate  my  doubts. 
Whose  gift  was  it  of  the  liquor  to  the  minor, 
Hammons'  gift,  or  that  of  the  boy's  father? 
The  state  argues  that  the  defendant  suggested 
the  gift,  that  it  was  his  liquor,  not  the  fath- 
er's and  that  the  father  only  consented,  did 
not  give.  But  the  statute  does  not  intend  to 
punish  where  the  father  Is  present  and  con- 
sents. The  defendant  only  furnished  the  liq- 
uor, virtually  gave  It  to  the  father  to  give  to 
the  son.  It  was  the  father's  gift,  because  he 
was  present  and  consenting.  But  for  the  ex- 
ception, the  father  would  be  guilty.  If  it 
were  an  offense  In  him,  both  would  be  guilty, 
whether  we  regard  It  as  the  gift  of  the  one 
or  the  other;  but  as  it  is  no  offense  in  the 
father,  and  he  being  the  giver,  Hammons  is 
not  guilty  as  alder  in  an  offense  or  as  perpe- 
trator. What  Hammon  did  was  with  the 
consent  of  the  father  then  present  We  do 
not  say  that  It  would  not  be  otherwise  If  the 
father  had  been  absent,  though  consenting, 
as  if  he  give  an  order  to  a  saloon  keeper  to 
give  or  sell  to  his  son  for  the  son's  usa 
That  Is  not  involved. 

(^9  W.  Va.  464) 

TROUGH  V.  TROUGH. 

(Supreme  Court  of  Appeals  of  West  VirglnUL 
April  17,  1906.) 

1.  DlVOB0I>— Bn.Xr-DBMUBBEB. 

A  bill  for  divorce  has  two  grounds  or  mat- 
ters for  relief.  It  charges  adultery  calling  for  ab- 
solute divorce,  and  desertion  calling  for  decree  of 
separation.  The  bill  does  not  name  a  particeps  in 
the  adultery,  or  give  time,  place,  and  circum- 
stance. If  the  bill  be  bad  therefor,  a  demurrer, 
being  general,  is  properly  overruled. 

2.  Samb   —   Enpobcement   of   Payment   of 
AI.IKONT— Striking  Out  Depositions. 

A  court  has  no  power  to  strike  out  and  dis- 
regard depositions  filed  by  a  defendant  in  de- 
fense of  a  suit  for  divorce,  for  failure  to  pay 
money  required  of  him  to  enable  his  wife  to 
prosecute  her  suit  and  for  temporary  alimony, 
and  pass  final  decree  of  divorce  against  him. 
Such  decree  is  not  due  process  of  law. 

[Ed.  Note. — For  cases  in  point,  see  voL  17, 
Cent  Dig.  Divorce,  §  73a] 

3.  Sams— Confessions— Admibsibilitt. 

Confessions  of  adultery  made  in  the  country 
cannot  be  given  in  evidence  or  considered  in  a 
suit  for  divorce  for  such  offense. 

[Bd.  Note. — ^For  cases  in  point,  see  voL  17» 
Cent  Dig.  Divorce,  §§  3d9-iOZ] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Brazt(»i 
County. 

Bill  by  Virginia  B.  Trough  against  Richard 
L.  Trough.  Decree  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Hall  Bros.,  for  appellant.  Hlnea  &  Kelljr^ 
for  appellee^ 
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BRANNON,  J.  This  Is  a  suit  by  Virginia 
B.  Trough  versus  Richard  L.  Trough  for  a 
dlYorce.  The  bill  contains  a  charge  of  adul- 
tery and  also  desertion*  though  the  deser^ 
tion  Is  not  for  a  period  to  call  for  an  absolute 
dlTorce  from  the  bond  of  matrimony.  The 
special  prayer  of  the  bill  is  for  absolute  di- 
vorce, which  was  granted,  and  the  defendant 
appealed. 

Demurrer.  There  is  much  argumentation 
upon  a  demurrer  to  the  bill,  based  on  the 
claim  that  the  bill  does  not  name  the  woman 
with  whom  the  defendant  committed  adul- 
tery, nor  does  it  give  time,  place,  and  circum- 
stance, and  thus  wants  legal  certainty.  We 
do  not  say  whether  or  no  a  bill  for  divorce 
for  this  offense  should  contain  the  name  of 
the  partlceps  crlminls  or  other  matter  of 
alleged  defect  of  the  bill,  because  the  de- 
murrer is  general,  and  there  are  two  grounds 
of  divorce  contained  In  the  bill,  one  calling 
for  full  divorce,  a  vinculo  matrimonii,  the 
other  a  partial  divorce,  divorce  of  separation, 
a  mensa  et  thoro.  The  demurrer  does  not 
separate  these  two  causes  of  suit  It  does 
not  aim  at  the  charges  of  adultery,  and  be- 
ing general,  It  was  properly  overruled.  We 
again  say  that  where  a  bill  contains  two  or 
more  matters  of  suit,  one  good,  one  bad,  the 
demurrer  must  be  separate.  This  has  al- 
ways been  law.  Miller  v.  Hare,  43  W.  Va. 
647,  28  S.  B.  722.  89  L.  R.  A.  491;  Gay  v. 
Bkeen,  86  W.  Va.  582,  15  S.  B.  64.  The  bill 
contains  a  prayer  for  divorce  absolute  and 
for  general  relief,  and  a  divorce  of  mere 
separation  could  be  granted  under  the  latter 
prayer.  Vance  Shoe  Co.  v.  Haught,  41  W. 
Va.  276,  23  S.  B.  553.  Therefore,  'the  de- 
murrer was  properly  disregarded.  Here  a 
question  arose  In  my  mind.  The  decree  be- 
ing for  absolute  divorce  for  adultery,  based 
thus  on  that  part  of  the  bill  said  to  be  de- 
fective, can  that  decree  be  sustained?  Whilst 
proper  to  overrule  the  demurrer,  because 
some  relief  may  be  granted,  would  a  decree 
standing  on  the  bad  part  of  the  bill  be  good 
on  appeal,  in  view  of  the  rule  put  in  several 
cases,  that  where  a  bill  contains  some  matter 
proper  for  relief,  and  some  not  good  for  re- 
lief, a  general  demurrer  Is  not  good,  and 
should  be  overruled,  as  It  should  be  aimed 
especially  at  the  bad  matter ;  but  where  the 
court  gives  relief  justifiable  only  on  the  bad 
matter,  It  is  reversible  error?  Turner  v. 
Stuart,  51  W.  Va.  493,  41  S.  B.  924.  But 
that  says  bad  "matter,"  meaning  the  very 
substance  of  the  facts  on  which  the  bill 
predicates  the  relief  sought,  bad  matter  not 
calling  for  any  relief  by  law,  not  mere  de- 
fective statement  of  matter  which  does  call 
for  relief.  In  this  case  the  bill  charges 
adultery,  the  alleged  defect  being  in  not 
naming  a  partlceps  and  giving  time,  place, 
and  circumstance — a  mere  defect  of  specifi- 
cation. That  takes  the  case  out  of  the  rule 
just  referred  to.  We  find  no  error  in  disre- 
garding the  demurrer.    It  was  not  acted  on 


expressly,  likely  owing  to  Inadvertence;  but 
we  must  regard  it  as  overruled. 

An  order  was  made  requiring  the  defend- 
ant to  pay  $50  for  counsel  fees  and  $15  per 
month  for  support  of  the  plaintiff  and  two 
children,  and,  he  failing  to  pay,  the  court 
decreed  that  "none  of  the  depositions  taken 
by  defendant  be  read  or  considered  on 
the  hearing  of  this  case,"  and  granted  a  de- 
cree of  absolute  divorce,  giving  the  plaintiff 
custody  of  the  three  children,  commanding 
defendant  to  surrender  to  the  plaintiff  the 
custody  and  control  of  a  daughter  who  was 
with  her  father,  enjoining  forever  the  de- 
fendant from  Interfering  with  the  plaintiff 
in  the  care,  custody,  and  control  of  the 
children,  decreeing  that  the  plaintiff  hold  a 
tract  of  land  and  personal  property  con- 
sisting of  household  goods,  cows,  hogs,  chick- 
ens, and  other  property  claimed  by  the  plain- 
tiff in  her  bill,  and  decreeing  costs  against 
defendant  The  defendant  filed  an  answer 
denying  all  the  allegations  of  the  charges  in- 
volved in  the  divorce,  claiming  the  land  and 
personal  property.  The  defendant  took  nu- 
merous depositions.  Had  the  court  power  to 
thus  refuse  the  defendant  the  right  of  de- 
fense? For  refusal  of  defense  It  was,  since 
what  avail  the  answer  without  proof  under 
it?  The  case  involved  the  dearest  rights  of 
the  defendant,  wife,  marriage  rights,  chil- 
dren, property,  personal  character,  rights  ol 
person  and  property.  What  had  the  pay- 
ment of  this  money  as  temporary  alimony 
to  do  with  the  merits  of  the  controversy 
touching  those  all  Important  and  inestimable 
rights?  Nothing.  This  action  of  the  court 
is  based  on  the  idea  that  the  defendant  In 
failing  to  obey  the  order  for  payment  was  In 
contempt,  and  that  courts  have  power  to 
punish  contempt,  and  to  enforce  their  orders, 
necessarily  so,  and  that  they  can  refuse  to 
allow  a  plaintiff  to  prosecute  a  suit  for  such 
disobedience,  or  refuse  a  party  attacked  to 
defend.  There  Is  authority  for  this  propo- 
sition. 14  Cyc.  795,  says  that  refusal  of  de- 
fense is  rarely  resorted  to,  but  may  be.  1 
Bncy.  PI.  &  Prac.  436,  says  a  method  to  en- 
force payment  "frequently  resorted  to"  is 
dismissing  the  plaintiff's  bill,  or  refusing  to 
proceed  with  the  trial,  or  striking  the  an- 
swer of  the  defendant  from  the  files  and  pro- 
ceeding with  the  case  ex  parte.  These  state- 
ments are  guarded  and  hesitating.  The  rea- 
son of  the  matter,  the  weight  of  authority, 
are  decidedly  against  the  power  to  refuse  one 
a  defense  when  attacked.  The  late  work. 
Nelson  on  Divorce,  In  section  861,  says:  "An 
order  for  temporary  alimony  may  be  enforc- 
ed by  execution,  sequestration,  or  by  proceed- 
ings in  contempt  But  during  the  suit  the 
court  has  the  power  to  enforce  Its  orders  by 
declaring  the  husband  in  contempt  and  re- 
fusing to  proceed  with  the  cause  until  Its 
order  Is  complied  with.  In  some  Instances 
the  courts  have  dismissed  his  petition  for  a 
failure  to  comply  with  its  orders.    It  la  error 
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to  refOM  a  matter  of  right;  sach  as  a  diange 
of  yenne^  until  the  temporary  alimony  ia 
paid.  It  is  doubtful  if  the  court  should  re- 
fuse to  enter  a  decree  of  divorce  until  the 
temporary  alimony  is  paid.  But  in  some 
instances  this  practice  has  been  approved. 
In  many  Instances  the  husband's  answer  has 
been  stricken  out  for  his  disobedience  of  the 
orders  of  the  court  But  this  is  now  con- 
sidered against  public  policy ;  for  it  prevents 
that  full  investigation  into  the  merits  of  the 
controversy  which  is  necessary  to  protect  the 
interest  of  the  state."  The  last  expression 
of  Nelson  is  borne  out  by  Wass  v.  Wass, 
41  W.  Va.  126,  23  S.  B.  637,  holding  that 
the  state  is  an  implied  party  to  divorce  suite 
and  the  court  must  take  care  that  divorces 
are  not  granted  contrary  to  law  and  with- 
out good  cause.  Bishop  on  Mar.,  Dlv.,  ft 
Sep.  S  1095,  says:  "Taking  away  privileges 
in  the  cause  is  sometimes  employed  for 
enforcing  payment  For  example,  in  justi- 
fying circumstances,  the  court  may  strike 
out  the  defendant's  answer,  or  dismiss  the 
plalntiflT's  complaint,  or  refuse  to  proceed 
with  the  trial,  unless  or  until  ite  alimony 
order  is  obeyed.  Possibly  some  of  the  cases 
under  these  heads  have  gone  too  far.  The 
intereste  of  the  public,  while  not  prejudiced 
by  what  delays  the  cause  or  ends  it  without 
a  trial,  will  not  permit  a  hearing  with  the 
channels  of  evidence  obstructed.  Therefore 
public  policy  forbids  that  a  husband's  re- 
fusal to  pay  temporary  alimony  should  de- 
prive him  of  the  right  to  defend  the  suit" 
This  is  so  because  all  law  says  that  public 
policy  looks  with  aversion  on  divorces.  This 
principle  that  the  public  interest  is  involved 
so  far  that  it  is  deemed  a  quasi  party,  is 
fully  supported  by  a  note  in  30  Am.  Dec. 
545,  and  Bishop  on  Marriage,  Divorce  and 
Separation,  8  480.  Now,  you  suppress  a  de- 
fense to  a  divorce  suit,  and  dissolve  a  mar- 
riage on  the  application  of  one  party,  and 
refuse  a  defense,  and  you  overturn  this  public 
policy.  No  more  effective  process  to  further 
this  result  can  be  conceived.  For  myself, 
though  not  involved  In  the  case,  I  question 
the  right  to  dismiss  a  plaintiff's  suit  for  such 
contempt,  under  the  nature  and  structure  of 
our  government  in  America,  and  especially 
under  our  Bill  of  Righte  in  our  Constitution, 
art.  3,  8  17:  "The  courte  of  this  stete  shall 
be  open,  and  every  person,  for  an  Injury  done 
to  him.  In  his  person,  property  or  reputetion, 
shall  have  remedy  by  due  course  of  law; 
and  justice  shall  be  administered  without 
sale,  denial,  or  delay."  And  does  not  this 
accord  the  right  to  defend  when  attacked 
"in  person,  property  or  reputation"? 

But  let  us,  on  this  grave  question,  look 
at  further  authority.  In  Hovey  v.  Billot,  167 
U.  S.  409,  17  Sup.  Ct  841,  42  L.  Ed.  215,  is 
a  long,  learned  opinion  for  a  unanimous  court 
reviewing  the  law  under  English  and  Amer- 
ican cases  for  more  than  a  century  touching 
the  power  of  courte  to  punish  contempt  of 
a  party  in  failing  to  pay  money  under  an 


order  of  court,  arriving  at  the  conclusion 
that  a  court  cannot  for  this  cause  strike  out 
an  answer  and  take  the  bill  for  confessed; 
that  it  has  not  the  power  to  summon  a 
party  to  defend,  and  having  obteined  juris- 
diction over  him  "refuse  to  allow  the  party 
to  answer  or  strike  his  answer  from  the  files, 
suppress  the  testimony  in  his  favor,  and 
condemn  him  without  consideration  thereof 
and  without  a  hearing,  on  the  theory  tliat  he 
has  been  guilty  of  contempt"  The  court 
held  the  decree  void.  In  Windsor  v.  Mc- 
Veigh, 93  U.  S.  274,  23  L.  Ed.  914,  where  an 
answer  has  been  stricken  out  to  a  libel  of 
confiscation  because  the  owner  of  the  prop- 
erty was  a  confederate,  the  court  said,  re- 
ferring to  McVeigh  ▼.  U.  S.,  11  Wall.  (U.  S.) 
259,  20  L.  Ed.  80,  referring  to  an  order 
striking  out  an  answer,  said:  "The  order  in 
effect  denied  the  respondent  a  hearing.  It  is 
alleged  he  was  In  the  position  of  an  alien 
enemy,  and  could  have  no  locus  stendl  in 
that  forum.  If  assailed  there,  he  could  de- 
fend there.  The  liability  and  right  are  in- 
separable. A  different  result  would  be  a 
blot  upon  our  jurisprudence  and  civlllKatlon. 
We  cannot  hesltete  or  doubt  on  the  subject 
It  would  be  contrary  to  the  first  principles 
of  the  social  compact  and  of  the  right  ad- 
ministration of  justice."  The  principle  steted 
in  this  terse  language  lies  at  the  foundation 
of  all  well-ordered  systems  of  jurisprudence. 
Wherever  one  is  assailed  in  his  person  or 
his  property,  there  he  may  defend,  for  the 
liability  and  the  right  are  Inseparable.  This 
is  a  principle  of  natural  justice,  recognized 
as  such  by  the  common  intelligence  and  con- 
science, of  all  nations.  A  sentence  of  a  court 
pronounced  against  a  party  without  hearing 
him,  or  giving  him  an  opportunity  to  be 
heard,  is  not  a  judicial  determination  of  his 
righte,  and  is  not  entitled  to  respect  in  any 
other  tribunal.  That  there  must  be  notice 
to  a  party  of  some  kind,  actual  or  oonstni<s 
tive,  to  a  valid  judgment  affecting  his  rights^ 
is  admitted.  Until  notice  is  given,  the  court 
has  no  jurisdiction  in  any  case  to  proceed  to 
judgment  wliatever  ite  authority  may  be^ 
by  the  law  of  ite  organization,  over  the  sub- 
ject-matter. But  notice  Is  only  for  the  pm> 
pose  of  affording  the  party  an  opportunity 
of  being  heard  upon  the  claim  or  the  charges 
made ;  It  is  a  summons  to  him  to  appear  and 
speak,  if  he  has  any  thing  to  say,  why  the 
judgment  sought  should  not  be  rendered.  A 
denial  to  a  party  of  the  benefit  of  a  notice 
would  be  in  effect  to  deny  that  he  is  entitled 
.  to  notice  at  all,  and  the  sham  and  deceptive 
proceeding  had  better  be  omitted  altogether. 
It  would  be  like  saying  to  a  party,  "Appear, 
and  you  shall  be  heard,"  and,  wh«i  he  has 
appeared,  saying,  "Tour  appearance  shall  not 
be  recognized,  and  you  shall  not  be  heard." 
In  the  present  case,  the  district  court  not 
only  in  effect  said  this,  but  immediately  add- 
ed a  decree  of  condemnation,  reciting  that 
the  default  of  all  persons  had  been  duly  en- 
tered.   It  is  difi^cult  to  Bj^Bk  of  a  decree 
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thus  r^idered  wltb  moderation;  It  was  In 
fact  a  mere  arbitrary  edict,  clothed  In  the 
form  of  a  Judicial  sentence; 

The  law  Is^  and  always  has  been,  that 
wherever  notice  or  citation  is  required,  the 
party  cited  has  the  right  to  appear  and  be 
heard;  and  when  the  latter  is  denied,  the 
former  is  in^ectual  for  any  purposa  The 
denial  to  a  party  In  such  a  case  of  the  right 
to  appear  is  in  legal  effect  the  recall  of  the 
citation  to  him.  In  Underwood  v.  McVeigh, 
23  Grat  (Va.)  409,  of  a  decree  given  after 
an  answer  was  stricken  out,  the  court  said: 
*'It  lies  at  the  very  foundation  of  justice, 
that  every  person  who  is  to  be  affected  by 
an  adjudication  should  have  the  opportunity 
of  being  heard  in  defense,  both  in  r^elling 
the  all^ation  of  fact,  and  upon  the  matter 
of  law;  and  no  sentence  of  any  court  is  ^i- 
titled  to  the  least  respect  in  any  other  court, 
or  elsewhere,  when  it  has  been  pronounced 
ez  parte  and  without  the  opportunity  of  de- 
fense. An  examination  of  both  sides  of  the 
question,  and  deliberation  between  the  claims 
and  allegations  of  the  contending  partiea, 
have  been  deemed  essentially  necessary  to 
the  proper  administration  of  Justice  by  all 
nations,  and  in  every  stage  of  social  exist- 
ence." In  the  four  cases  Just  dted  the  de- 
crees were  held  void  as  not  Judicial  sen- 
tences. The  party  had  no  day  in  court  It 
Is  not  due  process  of  law  under  state  and 
federal  Constitution.  It  is  condemnation 
without  notice.  The  party's  case  has  been 
put  out  of  court  No  matter  the  character 
of  his  defense,  no  matter  that  he  be  in  con- 
tempt, lasting  final  decree  against  him,  in- 
volving in  this  case  his  most  important  rights 
In  life,  cannot  be  entered.  It  is  void  for  want 
of  due  process.  It  violates  that  definition  of 
due  process  of  law  given  by  Daniel  Webster 
approved  without  dissent  everywhere.  "By 
the  law  of  the  land  is  most  clearly  intended 
the  general  law,  which  hears  before  it  con- 
demns; which  proceeds  upon  inquiry  and 
renders  Judgment  only  after  trial."  Such 
action  denies  equal  protection  of  the  law. 
The  law  imposes  no  such  heavy  penalty  for 
contempt  The  right  of  defense  is  given  to 
one  man  and  denied,  to  another  for  no  cause 
Involved  in  the  merits.  If  there  is  any  plain 
right  as  to  Judicial  procedure  I  assert  that 
it  is  a  right  to  defend  where  attack^  in  per- 
son, character,  or  property.  We  recognize  in 
both  opinions  in  Hebb  v.  County  Court  that 
whilst  a  court  might  .refuse  affirmative  ac^ 
tlon,  action  in  favor  of  one  In  contempt, 
it  could  not  deny  one  attacked  right  to  de- 
fend. 48  W.  Va.  279,  37  S.  B,  676;  49  W. 
Va.  733,  37  S.  B.  67a  This  distinction  be- 
tween plaintiff  and  defendant  will  be  foimd 
In  the  opinion  in  Hovey  v.  Elliot,  supra. 
To  support  the  particular  position  that  a 
defense  cannot  be  denied  to  one  failing  to 
pay  temporary  alimony  because  in  contempt, 
I  dte  Foley  v.  Foley  (Cal.)  52  Pac.  122,  66 
Am.  St  Rep.  147,  holding  that  an  answer  can- 


not be  stricken  out,  but  the  contempt  may  be 
punished  otherwise;  Gordon  v.  Gordon  (Hi.) 
80  N.  B.  446,  21  L.  R.  A.  887,  83  Am.  St 
Rep.  294;  Johnson  v.  Superior  Court,  hold- 
ing that  one  in  such  c6ntempt  cannot  be 
denied  process  for  witnesses ;  Bailey  v.  Bail- 
ey (Iowa)  28  N.  W.  448,  holding  that  it 
would  be  against  public  policy  to  deny  a 
defense  for  such  contempt;  Cason  v.  Ca- 
son,  15  Ga.  405;  McMakin  v.  McMakin,  68 
Mo.  App.  57,  holding  that  contempt  "does 
not  authorize  the  striking  of  answer  or  re- 
fusal to  admit  evidence  for  him";  Allen  v. 
Allen,  72  Iowa,  502,  34  N.  W.  803,  where 
the  court  said,  "It  will  hot  do  to  hold  that 
the  marriage  relation  may  be  dissolved  on 
the  ground  of  defendant's  inabilily  to  pay  a 
sum  for  alimony,  or  because  of  his  recu- 
sancy"; Dwelly  V.  Dwelly,  46  Me.  877;  New- 
house  V.  Newhouse,  14  Or.  290,  12  Paa  422. 
The  Century  Digest  (volume  17,  I  738)  will 
show  few  cases  to  sustain  such  action.  Outside 
New  York,  scarcely  any.  Its  leading  case. 
Walker  v.  Walker,  82  N.  T.  260,  seems  hesi- 
tating, and  rests  on  the  old  arbitrary  prac- 
tice of  Bnglish  Chancery.  But  it  is  not 
sound  Bnglish  Law,  as  the  Supreme  Cohrt 
holds  in  Hovey  v.  Blliot,  167  U.  S.  409.  17 
Sup.  Gi,  841,  42  L.  Bd.  215,  and  as  shown 
in  Gk>rdon  v.  Gordon,  141  111.  163,  30  N.  B. 
446,  21  L.  a  A.  387,  33  Am.  St  Rep.  294, 
citing  Haldine  v.  Bckford,  Ii.  R.  7,  426,  where 
the  Bnglish  court  said:  "Though  the  con- 
tempt of  the  defendants  had  been  of  the 
most  fiagrant  kind,  yet  as  what  they  asked 
was  for  the  purpose  of  defending  themselves, 
he  had  no  Jurisdiction  to  refuse  the  order." 
Other  Bnglish  cases  are  there  cited.  The 
Illinois  court  says  the  New  York  case  Is  not 
looked  upon  with  favor  or  followed.  Some 
cases  cited  to  the  reverse  do  nof  support  that 
reverse.  Casteel  v.  Casteel,  88  Ark.  477, 
holds  that  the  plaintHTs  suit  may  be  dis- 
missed for  refusal  to  pay  wife's  counsel  fees. 
Winter  v.  Superior  Court  (Cal.)  11  Paa  633, 
did  not  refuse  defense,  but  refused  to  hear 
the  case  on  the  contemner's  motion,  refused 
a  favor  asked  by  him.  Waters  v.  Waters, 
49  Mo.  385,  only  holds  that  a  plaintiff's 
suit  may  be  dismissed  for  failure  to  pay  a 
wife  money  to  carry  on  her  defense.  Clark 
▼.  Clark,  117  N.  X.  622,  22  N.  B.  1127,  does 
not  touch  the  matter. 

Another  consideration  not  without  force 
is  that  we  have  a  statute  prescribing  how 
contempts  shall  be  punished.  It  was  passed 
in  1830  to  restrain  arbitrary  action  by  courts. 
Code  1899,  c.  147.  I  think  it  contempiates 
only  fine  and  imprisonment  It  curbs  or 
less^is  the  common-law  power  of  courts. 
State  V.  Hansford,  43  W.  Va.  773,  28  S. 
B.  791.  Just  as  It  was  held  to  be  the  sole 
mode  of  punishment  in  Galland  Case,  44 
Cal.  475,  13  Am.  Rep.  167.  But  it  is  argued 
in  answer  to  the  point  Just  discussed,  that 
the  striking  out  of  the  evidence  is  immaterial, 
as   if  all  the  evidence  be  considered   the 
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same  decree  would  hare  been  made.  How  do 
we  know  what  the  circuit  court  would  have 
thought?  The  evidence  was  yoluminous  and 
flatly  contradictory  in  material  respects — 
contradictory  as  to  the  criminal  conduct 
and  as  to  desertion  and  other  matters.  Now, 
first  a  decree  without  a  hearing  of  both  sides 
is  not  a  judicial  decision.  The  case  has 
never  been  passed  on  by  the  circuit  court. 
The  party  had  right  to  have  the  judgment 
of  the  circuit  court  on  his  evidence  and  cause 
before  this  court  can  consider  the  weight  of 
the  evidence.  Had  the  decree  on  evidence 
on  both  sides  been  for  the  defendant,  we 
could  not  reverse,  unless  this  court  would 
think  it  clearly  wrong,  because  he  would 
have  the  advantage  of  that  decision,  and 
occupy  a  different  position  from  that  which 
he  now  occupies.  We  cannot,  in  the  first 
instance,  be  asked  to  pass  on  the  evidence. 
This  is  an  appeal  court,  and  is  not  called  on 
to  act  until  the  circuit  court  has  done  so. 
There  must  be  a  hearing  of  the  whole  case. 
There  has  not  been.  '*The  Supreme  Court 
will  not  consider  questions  not  yet  acted  on 
by  the  circuit  court"  Kesler  ▼.  Lapham,  46 
W.  Va.  294,  83  S.  B.  289;  Armstrong  v. 
Town,  23  W.  Va.  50.  This  case,  as  made  up 
on  both  sides,  has  never  been  decided  by  the 
circuit  court  But  second,  the  decree  is  void 
under  the  high  authorities  above  given.  Can 
it  be,  with  reason,  said  that  where  the  whole 
of  a  defendant's  case  has  been  struck  out, 
consisting  of  a  volume  of  material  evidence, 
that  this  court  should  perform  the  function 
of  a  court  of  original  jurisdiction,  treat  the 
case  as  if  heard  on  the  whole  evidence  in  the 
court  below  and  review  it  on  the  evidence  on 
both  sides?  When  it  is  Just  as  though  the 
party  was  not  before  the  court,  and  was  de- 
creed against  "without  a  day  in  court"? 
Shall  we  not  rather  say  the  case  has  not  been 
heard,  the  decree  is  not  binding  on  the  defend- 
ant, and  remand  the  case  that  it  may  be  heard 
on  the  evidence?  On  that  evidence  we  in- 
dicate no  opinion. 

Considerable  evidence  of  admissions  in  the 
country  by  the  defendant  of  criminal  con- 
duct was  given,  which  is  assailed  as  incom- 
petent Can  these  admissions  be  considered? 
As  it  is  deemed  by  law  in  the  interest  of 
society  that  marriage  should  not  be  dis- 
solved on  insufficient  grounds,  and  cannot 
be  dissolved  by  consent  of  parties,  the  com- 
mon law  held  such  admissions  not  effectual 
to  sustain  a  ground '  for  divorce,  certainly 
not  alone.  30  Am.  Dec.  544;  Bishop  on 
Marriage,  Divorce,  and  Separation,  SS  707, 
730.  The  lowest  grade  of  evidence  in  weight 
Nelson  on  Divorce,  8  781.  "While  not  alone 
sufficient  to  warrant  a  decree,  it  is  admissible 
in  connection  with  other  evidence,  unless  a 
statute  forbids.'*  14  Qyc.  682.  Does  our 
statute  law  (Code  1890,  c.  64,  S  8)  ban  audi 
tridence  wholly?    We  think  so.    The  Legis- 


lature  intended  to   render  It  Incompetent. 
"Such  suit  shall  be  institotad  and  conducted 
as  other  suits  in  equity,  except  that  the  bill 
shall  not  be  taken  for  confessed,  and  whether 
the  defendant  answer  or  not,  the  cause  aball 
be  heard  independently  of  the  admissions  of 
either  parly,  in  the  pleadings  or  othenrlse.'* 
Now,  this  prohibits  the  bill  from  being  taken 
for  true  on  default  of  the  defendant  to  ap- 
pear, thus  making  it  different  from  otber 
suits,  and  in  accordance  with  the  rule    in 
divorce  cases  requires  proof  of  the  grounds 
of  divorce.    Next,  it  forbids  a  decree  though 
the  wrongful  act  be  admitted  solemnly  in  tbe 
answer.    It  must  be  proven.    Now  if  an  ad- 
mission or  confession  in  an  answer  is  ot  no 
avail,  why  shall  we  say  that  one  made  in  the 
country  is?    Can  a  decree  be  had  thus   by 
indirection  whoi  it  cannot  by  an  answer  of 
confession?    Plain  intentand  policy  would  thns 
be  violated.    The  letter  of  the  law  is  that  the 
case  shall  be  decided  ''independently  of  the 
admissions  of  either  party  in  the  pleadings 
or  otherwise."    What  does  this  broad  word 
"otherwise''  mean?    We  must  give  it  some 
effect  as  it  is  sedately  added.    After  stiying 
default,  silence  shall  not  avail,  but  proof 
must  be  made;  after  saying,  with  special 
reference  to  admissions  in  the  answer,  that 
they  shall  count  nothing,  this  word  is  added 
to  say  that  no  admission  in  the  country, 
outside  the  pleading,  shall  count    One  caae 
in  Virginia  on  this  statute  seems  to  hold 
otherwise.    Bailey  v.  Bailey,  21  Grat  (Va.) 
48.    I  have  never  been  able  to  see  with  cer- 
tainty what  it  means.    Does  it  mean  to  say 
that  admissions  in  letters  only  are  competent? 
Cralle  v.  Cralle,  79  Ya.  182,  only  goes  to  the 
effect  that  admissions  may  be  used  to  defeat 
a   divorce.     Latham    v.    Latham,   30   Grat. 
(Va.)  807,  only  says  that  defendant  is  en- 
titled to  a  denial  in  his  answer— that  the  act 
never  designed  to  eliminate  that  pleading 
so  far  as  to  refuse  the  benefit  of  its  denial. 
Hampton  v.  Hampton,  87  Va,  148,  12  S.  E. 
340,  overrules  Bailey  v.  Bailey  by  holding 
under  the  statute  that  "evidence  that   the 
defendant  admitted  the  charge  [of  adultery  1 
and  a  letter  from  her  purporting  to  admit 
it,  are  inadmissible.*'    If  this  is  not  the  pur- 
pose of  the  plain  statute,  what  is  It?    Some- 
times  it  operates  to  defeat  justice;  but  It 
has  a  policy  which  the  law  has  always  held 
as  to  the  marriage  state.    If  wrong,  the  rem- 
edy is  with  the  Legislature.    Under  another 
construction  a  party  may  obtain  a  divorce 
by  his  or  her  admission,  or  greatly  aid  by  It 
in   doing  so.    It   would  open  the   door   to 
collusion  between  the  parties;  it  would  en- 
able one  party  more  easily  to  divorce  him- 
self. 

The  decree  of  the  8th  day  of  December. 
1903,  is  reversed,  and  tiie  case  remanded 
for  further  proceedings. 
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HEVENER  r.  HANNAH  et  aL 

{Supreme  Court  of  Appeals  of  West  Tlrginla. 
April   1771906.) 

1.  LnCITATION  07  AonoNS^DisinBSAL  ow  Ao- 
tion—Skcond  AonoN— Claims  Agaihst  Bs- 

TATC. 

Executors  bring  a  suit  In  equity  to  settle 
their  accounts,  setting  up  in  their  bill  that 
Heyener  claims  a  debt  against  their  decedent, 
stating  its  nature,  and  denying  it,  and  asking 
the  court  to  adjudicate  as  to  its  validity.  Heve- 
ner  files  an  answer  setting  up  bis  debt  and 
asking  a  decree  for  it  against  the  estate.  The 
bill   is  dismissed   for   want  of  jurisdiction   in 

2uity.  Heldt  Hevener  is  allowed  one  year 
ter  such  dismissal  to  save  a  suit  by  him  from 
the  statute  of  limitations  by  fores  of  section 
19,  c.  104,  Code  1899. 

2.  Sahk— Surra  in  Equity  and  Actions  at 
Law. 

Section  19,  c.  104,  Code  1890,  applies  to 
both  suits  in  equity  and  actions  at  law. 
8.  Same— Action    Pendino-^Obbtbuctions. 

The  time  of  the  pendency  of  such  suit 
is  to  be  excluded  from  computation  under  the 
statute  of  limitations  in  a  new  suit  for  ths 
debt,  because  the  former  suit  is  an  obstruction 
under  section  18,  c  104,  Code  1899. 
(Syllabus  py  the  Court) 

Appeal  from  Circuit  Court,  iPocahontas 
Goirnty. 

Action  by  Uriah  Hevoier  against  Samuel 
K  Hannah  and  a  A.  Llghtn^,  executors. 
Decree  for  d6fendantB»  and  plaintiff  appeals. 
Beyersed. 

McWhorter  &  McWhorter,  for  appellant 
Ifc  M.  McClintlc,  for  appellees. 

BBANNON,  X  Uriah  Hevener  claims  a 
debt  against  the  estate  of  Allen  Galf ord.  It 
is  for  contribution  for  executions  paid  by 
Hevener  in  which  Galford  was  a  co-surety. 
The  executors  of  Galford  filed  a  bill  against 
tbe  representativea  of  Galford  setting  up 
their  rights  under  Galford's  will,  and  bringing 
his  assets  before  the  court,  and  stating  at 
large  the  facts  touching  the  demand  of 
Hevener,  contesting  it  on  certain  grounds, 
asking  the  court  to  adjudicate  as  to  the  va- 
lidity of  Hevener's  demand,  and  making 
Hevener  a  defendant  Heven^  filed  an  an- 
swer setting  up  fully  hifs  demand  against  Gal- 
ford's  estate,  and  praying  that  it  be  decreed 
to  him.  The  answer  was  treated  as  a  cross- 
bill, and  resisted  by  demurrer  and  answer 
filed  by  certain  legatees  under  the  will  of 
Galford.  The  case  came  to  this  court  and 
t>y  its  decree  a  demurrer  to  the  bill  was  sus- 
tained, and  the  bill  dismissed  for  want  of 
equity  jurisdiction  without  prejudice.  Han- 
nah &  Lightner  v.  Galford,  66  W.  Va.  160,  47 
8.  E.  869.  Within  one  year  after  such  dis- 
missal, Hevener  brought  a  chancery  suit 
against  Hannah  and  Lightner,  executors  of 
Galford,  setting  up  his  demand  against  Gal- 
ford's  estate,  and  asking  a  decree  therefor. 
Hevener's  bill  was  dismissed  on  demurrer, 
and  he  appealed. 

Tbe  chief  ground  suggested  to  sustain  the 
decree  is  that  the  demand  of  Hevener  was 
barred  by  the  statute  of  limitations  when 


the  suit  begaa.  This  involves  tbe  goesticm 
whether  Hevener's  demand  is  saved  trxmi 
that  statute  by  reason  of  the  pendency  of  the 
first-named  suit  under  section  19,  a  104,  Code 
of  1899,  giving  one  year  for  a  new  suit  after 
dismissal  ot  failure  of  a  former  suit  in  cases 
in  it  specified*  It  is  claimed  that  that  second 
suit,  being  a  chancery  suit,  not  an  action  at 
law,  is  not  saved  by  that  section.  Dawes  v. 
New  York  etc,  96  Va.  783,  Is  cited  to  sustain 
this  position.  It  holds  that  the  word  "ac- 
tion" in  this  section  is  used  in  a  technical 
sense,  and  applies  to  actions  at  law  only,  not 
to  suits  in  equity.  That  case  concedes  that 
if  the  new  suit  is  because  of  loss  of  papers 
it  is  saved,  though  in  equity,  though  not  in 
other  cases.  We  are  not  disposed  to  concur 
in  that  decision  where  the  new  suit  is  for 
other  reasons.  It  seems  a  technical  con- 
struction to  say  that  "action"  as  used  in  such 
remedial  statute,  made  to  save  loss  of  rights, 
applies  only  to  suits  at  common  law,  saving 
only  where  the  dismissal  is  of  such  suit,  not 
saving  where  a  suit  in  equity  is  dismissed, 
though  for  like  cause.  Why  the  distinction? 
Where  the  reason  or  justice  of  itt  The  court 
regretted  to  be  called  on  to  make  the  decision. 
But  on  scrutiny  it  will  appear  that  we  are 
not  called  on  to  follow,  or  refuse  to  follow, 
that  decision.  The  Virginia  statute  differs 
from  ours.  Our  statute,  after  speaking  of 
dismissals  of  actions  for  certain  grounds, 
says,  ••or  if  there  be  occasion  to  bring  a  new 
suit  by  reason  of  the  said  cause  having  been 
dismissed  for  want  of  security  for  costs,  or 
by  reason  of  any  other  cause,  which  could  not 
be  pleaded  in  bar  of  an  action."  Notice  the 
words  "said  cause."  This  word  ••said"  refers 
to  the  action  already  spoken  of,  and  I  say 
that  if  the  first  suit  be  a  chancery  suit,  as 
the  second  would  for  the  same  cause  likely 
be,  the  second  suit  would  be  saved  from  limi- 
tation. And  the  word  "cause"  would  cover 
a  chancery  suit  The  Virginia  court  admits 
that  the  word  ••suit"  in  the  section  includes  a 
chancery  suit,  and  as  our  section  contains 
that  word  ••said"  it  is  td  be  construed  as  con- 
templating a  dismissed  chancery  suit  The 
Virginia  section  does  not  have  the  word 
"said"  which  ours  has.  We  think  this  con- 
sideration would  save  the  new  suit,  though 
the  former  one  was  in  equity.  But  there  is 
the  language  "if  there  be  occasion  to  bring  a 
new  suit  by  reason  of  said  cause  having 
been  dismissed  for  want  of  security  for  costs, 
or  by  reason  of  any  other  cause,  which  could 
not  be  plead  in  bar  of  an  action,"  the 
further  time  shall  be  given,  "notwithstanding 
the  expiration  of  the  time  within  which  a 
new  action  or  suit  must  have  otherwise  been 
brought"  First,  this  allows  a  new  ••suit" 
which  word  covers  any  suit  at  all,  wherever 
the  old  suit  ended  by  reason  of  any  cause  not 
barring  an  action,  which  means  action  or 
suit  These  words  are  not  in  the  Virginia 
section.  Second,  it  says  notwithstanding  the 
expiration  of  the  time  within  which  "a  new 
action   or   suit  must  otherwise  have  beer 
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brongbt**  This  coven  both  law  action  and 
equity  suit,  and  both  tbe  words  new  "action" 
and  '*Baif '  are  In  tbe  moat  material  part  of 
the  section,  that  giving  further  time^  showing 
intent  to  save  any  legal  proceeding.  Why 
give  this  remedial  section*  Intended  to  save 
rights  by  giving  new  suit  where  a  former  one 
was  lost  for  a  cause  not  deciding  the  merits, 
so  technical  a  construction,  where  both  words 
"action"  and  "suit"  are  used,  and  deny  one 
character  or  suit  relief  and  grant  it  to  an- 
other similarly  situated? 

It  is  objected  that  Hevener  was  not  plain- 
tiff in  the  former  suit,  did  not  move  it,  and 
therefore  the  statute  does  not  save  him.  He 
was  brought  into  court  upon  his  demand  by 
the  executors  for  litigation  of  his  debt  He 
acknowledged  the  suit  by  filing  an  answer 
seeking  relief.  Now,  the  equity  or  liberality 
of  this  statute  is  designed  to  give  extended 
time  for  another  suit  in  any  case  where  the 
first  suit  involved  the  same  cause  of  suit,  and 
failing  to  give  relief  for  any  cause  not  a  bar 
to  another  suit  No  matter  why  the  case 
failed  of  relief,  unless  by  voluntary  nonsuit 
Ketterman  v.  R.  Co.,  48  W.  Va-  eoe,  37  S.  B. 
683 ;  Lawrence  v*  Winifrede  Coal  Co.,  48  W. 
Va.  139,  35  S.  B.  025.  It  was  Hevener's  suit 
as  to  his  claim,  as  he,  at  the  bidding  of  the 
executors,  availed  himself  of  their  suit  for 
relief,  and  it  does  not  lie  in  their  mouths 
to  now  deny  that  it  was  not  Hevener's  suit 
If  Hevener  had  brought  a  suit  while  that 
suit  was  pending  it  would  have  been  dis- 
mlssible  under  the  law  of  another  suit  pend- 
ing. Two  suits  would  not  be  tolerated.  Hogg's 
Bq.  Procedure,  §  289;  1  Cyc.  21 ;  1  Bncy.  PI. 
ft  Prac  750;  Foley  v.  Ruley,  43  W.  Va.  518, 
27  S.  B.  268.  And  may  we  not  say  that  by 
their  suit  thereby  disabling  Hevener  from  su- 
ing, the  executors  obstructed  Hevener  in  the 
prosecution  of  a  suit  on  his  demand,  within 
the  meaning  of  Code  1899,  a  104,  S  18?  Rey- 
nolds* Adm'ra  v.  Gawthrop's  Heirs,  87  W. 
Va.  8.  16  S.  B.  364;  Thompson  v.  WMtaker 
Iron  Co.,  41  W.  Va.  574,  28  S.  B.  795.  This 
would  exclude  the  time  of  the  pendency  of 
that  suit 

The  decree  Is  reversed,  the  demurrer  over- 
ruled, and  the  cause  remanded  to  the  cir- 
cuit court  for  further  proceedings  there  to 
be  had. 
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BENTIiT  et  al.  r.  ASH  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

AprU  it;  1906.) 
Wills — OowSTBucnow — ^Devisees. 

H.  K.  made  his  will,  devising  his  real  estate 
share  and  share  alike  to  his  seven  children,  and 
relative  to  his  devise  to  one  of  them,  who  had 
one  child  living  at  the  date  of  the  will  as  well 
as  the  date  of  testator's  death,  the  following 
provision  was  made:  "But  the  share  that  I 
will  and  bequeath  to  my  daughter,  Emmazetta 
Bendy,  late  Bmmasetta  Knight,  it  is  my  ex- 
press will  and  desire  and  I  herebv  give  the 
same  to  her  and  her  child  or  children,  to  be 
held  by  them  free  from  the  claim  or  claims  of 
control  of  her  husband,  and  the  same  ihall  be 


held  and  enjoyed— the  said  Emmaaetta  BenUy 
and  her  child  or  children,  as  her  or  their  sepa- 
rate estate,  and  that  the  said  Bently  shall  not 
have  or  exercise  any  contnd  over  the  same  di- 
rectly or  indirectly,  in  any  manner  whatever." 
Held,  that  not  only  the^iild  Uving  at  the  date 
of  the  will  and  at  the  time  of  tesUtor's  death, 
but  all  children  bom  to  B.  thereafter,  took  each 
in  fee  eaually  under  the  will  with  EL  the 
mother. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Cabell  Comity. 

Bill  by  Lafayette  Bently  and  others  tLgaJnaA 
Stephoi  J.  Ash  and  others.  Decree  for  plain* 
tiffs  and  defendants  appeal  Modified  and 
affirmed. 

Switzer  ft  Wlatt,  for  appellanti.  Wyatt 
ft  Graham,  for  appellees. 

McWHORTBB,  P.    Henry  E:nlght  of  Ca- 
bell county  made  his  will  devising  his  real  es- 
tate to  his  seven  children  share  and  share 
alike  ^  near  in  quantity  and  value  as  the 
same  could  be  divided;  and  as  to  his  dangh* 
ter  Emmazetta,  wife  of  William  Bently,  he 
made    the    following    provision:    "But     the 
share   that    I    will    and    bequeath    to    nay 
daughter,    Bmmasetta   Bently,    late   Bmma- 
zetta  Benight,  it  is  my  express  will  and  de- 
sire and  I  hereby  give  the  same  to  her  and  h^ 
child  or  children,  to  be  held  by  them  free  from 
the  claim  or  claims  of  control  of  her  said 
husband,  and  the  same  ahall  be  held    and 
enjoyed— the  said  Bmmazetta  B^itly  and  her 
child  or  children,  as  her  or  their  separate  es- 
tate^ and  that  the  said  Bently  shall  not  have 
or  exercise  any  control  over  the  same  direct- 
ly or  Indirectly,  in  any  manner  whatever.** 
A  partition  of  the  real  estate  was  had  and 
114  acres  of  said  land  set  apart  to  Bnunaset* 
ta  Bently  as  her  one-seventh  of  the  real  es> 
tate,  and  on  the  1st  day  of  August,   1877» 
John  B.   Laidley»  special  commissioner   a^ 
pointed  for  that  purpose  in  the  partition  soit, 
executed   to   said    Bmmazetta    Bently    (n^ 
Knight)  a  deed  for  the  parcel  of  114  acres  of 
land  so  set  apart  to  her.    She  entered  into 
possession  of  said  land  after  the  conveyance 
to  her  by  said  special  commissioner  and  she 
and  her  husband,  William  H.  Bently,  conTey- 
ed  said  land  in  small  tracts  to  various  partleai 
On  the  20th  day  of  May,  1903,  Lafayette 
Bently,  Delia  McDermitt  (n6e  Bently),   Wil- 
son Bently,  William  EL  Bently,  Albert  Bently. 
Sarah  M.  Boitly,  Maggie  Bently,  Bonnie  Lee 
Bently,  Margarette  Bently,  and  Billie  Barlow 
Bently,  infants  who  sued  by  their  next  friend 
William  H.  Beotly,  sued  out  their  subpoena 
in  chancery  against  Stephen  J.  Ash,  W.  J.  RoK>- 
inson,  James  W.  Floyd,  Wilson  Floyd,  J.  D. 
Ash,  William  H.  Harvey  and  William  Clark, 
the  holders  of  the  several  parcels  of  land 
under  the  conveyances  so  made  by  said  Bm- 
mazetta Bently  and  W.  H.  Bently,  her  hus- 
band, and  at  the  June  rules,  1908,  filed  their 
bill  of  complaint  against  said  parties  named 
as  defendants;    alleging  the  making  of  the 
will  by  said  Henry  Knight,  and  the  fact  of  the 
partition  of  the  real  estate  left  by  him  and 
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Hw  wttlDg  apart  of  114  acres  thereof  to 
macetta  Bently  and  the  conv^ance  by  her 
and  her  hUBband,  W.  H.  Bently,  of  the  said 
114  acres  in  small  parcels  to  rarious  parties; 
alleging  that  the  land  set  apart  to  said  Bm- 
masetta  Bently,  the  mother  of  all  the  plain- 
tiffs except  W.  H.  Bently,  her  husband,  was 
their  land  except  one-eleyenth,  claiming  the 
same  under  said  will,  that  their  mother  was 
entitled  to  one-eleventh  and  the  plaintiff  W.  H. 
Bently  the  husband  of  Emmazetta  and  the 
father  of  the  other  plaintiffs  was  the  legal 
heir  of  the  deceased  child  Naoma  Bently; 
praying  a  construction  of  the  will  and  that 
they  might  be  declared  the  rightful  derisees 
under  the  will  of  their  proportionate  part, 
and  that  the  deeds  mentioned  in  the  bill  pur- 
porting to  convey  the  land  set  apart  to  Bm- 
mazetta  and  the  plaintiffs  might  be  canceled 
and  held  for  naught  so  far  as  the  same  af- 
fected the  interests  of  the  plaintiffs,  that  the 
cause  be  referred  to  a  commissioner  to  as- 
certain the  value  of  rents,  issues,  and  profits  of 
said  various  tracts  for  the  last  five  years  and 
that  their  proportionate  share  thereof  be  de- 
creed to  them,  and  for  general  relief. 

On  July  25, 1903,  the  defendants  all  having 
been  served  with  process  and  failing  to  ap- 
pear, answer  or  plead  to  said  bill,  the  same 
was  taken  for  oonfessed  as  to  all  the  defend- 
ants and  being  submitted  to  the  court  the 
court  ascertained  that  the  plaintiffs,  the 
children  of  Bmmazetta  Bently,  were  equal 
devisees  with  their  moth^  under  the  will  of 
Henry  Knight  and  that  each  was  entitled 
to  one-eleventh  part  of  the  real  estate  devised 
to  the  mother  and  held  under  said  will  and 
that  the  share  of  Naoma  Bently,  deceased, 
descended  to  her  father,  W.  H.  Bently,  one  of 
the  plaintiffs  to  this  suit;  and  it  was  fur- 
ther adjudged,  ordered,  and  decreed  that  the 
deed  from  Laidley,  commissioner,  to  Emmazet- 
ta Bently  for  the  114  acres  be  set  aside  and 
also  that  all  the  other  deeds  mentioned  in 
the  bill  **purporting  to  convey  in  different 
quantities  to  different  parties  the  said  114 
acres  of  land  should  be  canceled,  set  aside 
and  held  for  naught  so  far  as  the  same  af- 
fects the  interest  of  said  children  and  their 
rights  under  the  said  will  of  their  grand- 
father said  Henry  Knight;"  and  proceeded 
to  set  aside  all  the  said  deeds  described  in 
the  said  bill  "so  far  as  the  same  affects  the 
Interests  of  said  children  and  grandchil- 
dren under  the  will  of  said  Henry  Knight;" 
and  decreed  that  the  interest  of  Naoma  Bent- 
ly, one  of  the  children  who  had  died,  descended 
to  her  father  as  her  sole  heir  who  was  entitled 
to  that  portion  devised  to  her  by  said  will, 
being  an  undivided  one-eleventh  part ;' 'and  that 
each  of  said  children  is  entitled  to  an  undivided 
one-eleventh  of  sa'id  114  acres ;"  and  referred  the 
cause  to  a  commissioner  to  ascertain  whether 
the  said  114  acres  was  susceptible  of  partition 
among  the  parties  entitled  thereto  and  to  as- 
certain further  the  value  of  the  said  114  acres 
and  the  rental  value  of  the  various  tracts 
comprising  the  same  and  "what  would  be  a 


flsir  cdmpensatlQn  to  each  of  aald  nine  chil- 
dren and  to  the  said  W.  H.  Bently  for  the 
land  dttviaed  (conveyed)  away  from  said  chil- 
dren by  their  mother  and  her  husband."  The 
commissioner  filed  his  report  ascertaining 
that  Emmazetta  Bently  took  under  the  will 
of  the  estate  in  fee  one-eleventh  of  the  114 
acres;  the  husband  and  father  W.  H.  Bently 
by  Inherltence  as  the  heir  of  two  of  the  de- 
ceased children  two-elevenths  in  fee;  and  the 
eight  living  children  each  one-eleventh;  and 
that  the  114  acres  as  a  whole  was  worth  from 
|800  to  |1,000  and  was  incapable  of  partition 
into  eleven  tracts  and  fixed  the  rental  value 
of  the  various  tracts  which  had  been  convey- 
ed by  Emmazetta  Bently  and  her  husband; 
and  reported  that,  "If  the  contention  of  the 
plaintiffs  in  this  matter  is  correct  and  sus- 
tained, then  the  husband's  >/ii  and  the  wife's 
i/ii  of  the  estate  would  inure  to  the  benefit 
of  these  several  vendees,  and  only  ^/n  of 
the  rents,  issues  and  profits  should  be  recov- 
ered." To  the  commissioner's  report  plain- 
tiff excepted  to  the  effect  that  the  vendees 
should  not  take  the  s/n  which  afterwards 
came  by  inheritance  to  their  grantor  W.  H. 
Bently,  that  at  the  time  of  the  conveyance  the 
grantor  Bently  had  no  interest  except  his 
contingent  curtesy  which  was'  all  the  gran- 
tees purchased.  And  the  defendants  made 
the  following  objection  and  exception  to  the 
said  report:  "The  defendants  object  and 
except  to  that  part  of  the  foregoing  report 
which  finds  that  the  plaintiffs  or  either  of 
them  have  any  interest  whatever  in  and  to 
the  tract  of  land  of  114  acres  in  controversy 
in  this  suit  That  the  finding  of  the  com- 
missioner in  that  regard  is  wholly  contrary 
to  the  law  and  the  evidence,  and  the  defend- 
ants have  a  good  and  complete  title  in  fee 
simple  to  the  several  parcels  of  land  purchas- 
ed by  each  of  them  respectively  aJB  set  out  in 
the  papers  in  said  cause.  This  December 
10th,  1903." 

On  January  9,  1904,  the  cause  came  on 
again  to  be  heard  upon  the  motion  of  the  de- 
fendants to  set  aside  the  decree  rendered  in 
the  cause  on  the  25th  day  of  July,  1903,  which 
motion  was  argued  by  counsel  for  plaintiffs 
and  defendants,  and  the  motion  was  overruled 
by  the  court  and  the  cause  was  heard  upon 
the  report  of  the  commissioner  made  In  pur- 
suance of  said  decree  and  upon  the  exceptions 
to  the  same  filed  by  the  plaintiffs  and  tiie  de- 
fendants. An  exception  made  to  said  report 
which  quoted  from  the  will  certain  language, 
the  court  ascertained  that  the  quotation  from 
said  will  by  the  commissioner  was  that  in 
reference  to  the  disposition  of  the  personal 
property  and  not  of  the  real  property,  and 
therefore  sustained  the  exception,  and  over- 
ruled the  other  exceptions  of  the  plaintiffs 
and  the  defendants,  and  confirmed  and  ap- 
proved the  report  after  correcting  the  same  by 
sustaining  the  said  exception  of  plaintiffs. 
**The  court  doth  therefore  adjudge,  order,  and 
decree  that,  according  to  the  proper  construc- 
tion of  the  last  will  and  testament  of  Henry 
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Enlgfat  deceased,  the  tract  of  one  hundred 
and  fourteen  acres  of  land  conveyed  by  J. 
B.  Laidley,  commissioner,  to  said  Emmazetta 
Bently  by  deed  bearing  date  the  first  day  of 
August,  1877,  and  described  as  follows:  [De- 
scribing by  metes  and  bounds  of  two  tracts  of 
land,  one  containing  78  acres  and  the  other 
36  acres] — being  together  one  hundred  and 
fourteen  acres.  Is  owned  by  the  assignees  of 
Emhiazetta  Bently  and  W.  H.  Bently,  her 
husband,  and  Lafayette  Bently,  Delia  Mc- 
Dermitt  (n6e  Bently)  Wilson  Bently,  Albert 
Bently,  Sarah  M.  Bently,  Bonnie  Lee  Bently, 
Margarette  Bently,  and  Blllle  Barlow  Bently, 
children  of  said  Emmazetta  Bently  and  W.  H. 
Bently  as  follows:  The  assignees  of  the  said 
Emmazetta  Bently  owning  one  undivided  one- 
eleventh  of  said  one  hundred  and  fourteen 
acres,  and  the  assignees  of  the  said  W.  H. 
Bently  owning  one  undivided  one-eleventh  of 
said  one  hundred  and  fourteen  acres,  and  La- 
fayette Bently,  owning  one  undivided  one- 
eleventh  of  said  one  hundred  and  fourteen 
acres,  and  the  other  children,  namely  Delia 
McDermitt  (nte  Bently)  Wilson  Bently,  Al- 
bert Bently,  Sarah  M.  Bently,  Bonnie  Lee 
Bently,  Margarette  Bently,  and  Blllie  Barlow 
Bently,  each  an  undivided  one-eleventh  there- 
of, and  that  said  one  hundred  and  fourteen 
acres  should  be  divided  among  them  accord- 
ingly." And  it  appearing  from  said  report 
that  the  land  was  not  susceptible  of  partition 
among  the  several  owners  the  court  decreed 
the  sale  thereof  and  gave  judgment  in  favor 
of  the  children  of  Emmazetta  Bently  against 
the  defendants  for  the  several  sums  ascer- 
tained to  be  due  from  them  respectively  for 
their  proportion  of  the  rents,  issues,  and 
profits  of  the  several  parcels  held  by  them 
due  to  the  said  children  and  for  costs  of  the 
suit  From  which  decree  the  defendants 
Stephen  J.  Ash,  W.  J.  Robinson,  James  W. 
Floyd,  Wilson  Floyd,  W.  H.  Harvey,  and 
William  Clark  appealed  assigning  as  error 
the  construction  of  the  will  giving  to  the  chil- 
dren of  Emmazetta  Bently,  who  were  bom 
after  the  death  of  the  said  Henry  Knight, 
their  Interest  in  the  lands  in  controversy  and 
In  finding  that  the  plaintiff,  Lafayette  Bently, 
had  any  interest  or  title  to  any  part  of  said 
lands;  that  the  court  erred  in  refusing  to 
set  aside  the  decree  by  default  of  July 
25, 1903,  and  In  referring  the  matter  to  a  com- 
missioner to  ascertain  the  value  of  the  114 
acres  and  whether  the  same  was  susceptible 
of  partition  among  the  parties;  and  in  over- 
ruling defendant's  exception  to  the  commis- 
sioner's report  and  finding  that  the  plaintiffs 
or  any  of  them  had  any  Interest  In  the  tract 
of  114  acres  of  land;  and  in  decreeing  a  sale 
of  the  said  land  and  the  distribution  of  the 
proceeds  thereof  as  the  court  might  thereafter 
direct;  and  In  rendering  a  judgment  against 
the  defendants  for  rents  on  the  several  parcels 
of  land  conveyed  out  of  the  said  114  acres. 

The   appellants   failed   to   make   any  ap- 
pearance by  demurrer,  answer,  plea,  or  other- 


wise other  than  to  except  to  the  commlsstoo* 
er's  report  and  to  make  a  verbal  motion  to 
set  aside  the  decree  of  July  25,  1903,  entexed 
by  default,  nor  have  they  filed  a  brief  In  Hie 
cause.    The  main  question  for  declsioii    in 
this  cause  is  the  construction  of  the  will;    in 
one  view  of  the  case  the  defendants    took 
nothing  by  their  conveyances  from  Bmina- 
zeatta  Bently  and  her  husband,  W.  H.  Bently, 
except  the  one  undivided  eleventh  In    said 
land  held  by  Emmazetta  under  the  will  of  lier 
father  Henry  Knight,  and  the  two  undivided 
elevenths  held  therein  by  the  grantor  W-   H- 
Bently  who  Inherited  the  same  as  sole   belr 
at  law  from  the  two  deceased  children   of 
the   said   Emmazetta   and  himself,   and    if 
this  construction  is  right  it  renders  otber 
questions  that  might  be  raised  on  the  record 
immaterial.    What  was  the  Intoitlon  of  the 
testator  Henry  Knight  In  his  devise  to  Ehn- 
mazetta  and  her  child  or  children?    In  Fin- 
lay  v.  King,  3  Pet    (U.  S.)   846,  7  L.    BSd. 
701,  Chief  Justice  Marshall  said:    "The  in- 
tent of  the  testator  Is  the  cardinal  role  in 
the  construction  of  wills,  and.  If  that  intent 
can  be  clearly  conceived,  and  is  not  contrary 
to  some  positive  rule  of  law,  It  must  prev^aiL" 
Page  on  Wills,  f  461,  says:    "The  purpose 
of  the  court  In  construing  a  will  is  solely 
to  ascertain  the  Intention  of  the  testator  as 
the  same  appears  from  a  full  and  complete 
consideration    of    the    entire    wllP— citln^r 
Phayer  v.  Kennedy,  169  111.  860,  48  N.  B.  828 ; 
Allen  T.  White,  97  Mass.  604;   Stevenson  v, 
Evans,  10  Ohio  St  807;  Christy  v.  Christy, 
162  Pa.  486,  29  Atl.  781.    ''Intention  is  the  life 
of  a  will,  and  when  clear,  and  violates  no 
rule  of  law,  It  must  govern  with  absolute 
sway.*    McCamant  v.  Nuckolls,  85  Va.  381, 
12  S.  B.  160;  Cresap  y.  Cresap,  84  W.  Vs. 
810,  12  S.  B.  527.    The  will  bears  date  and 
was  executed  on  the  25th  day  of  March,  1875, 
and  probated  on  the  20th  day  of  the  May 
following.    At  the  date  of  the  will  Ijmma- 
zetta  had  a  child  some  five  months  of  age^ 
the  testator  knew  of  the  existence  of  the 
child,  and  was  well  aware  of  the  probabili- 
ties of  the  birth  of  other  children  to  the  said 
Emmazetta,   and  so  expressed  in  his  wll] 
clearly  the  Intention  of  providing  for  aiiy  and 
all  other  children  that  might  thereafter  be 
born  to  his  daughter  Emmazetta  to  come  In 
and  participate  in  the  provisions  of  his  wilL 
He  says,  *Mt  is  my  express  will  and  desire 
and  I  hereby  give  the  same  to  her  and  her 
child  or  children**;  that  Is,  "^o  her  and  her 
child"  In  case  she  should  have  no  other  chil- 
drai  but  if  there  should  be  others  bom  to  her 
then  to  be  held  "by  her  and  her  children." 
The  words  "or  children"  were  clearly  added 
for  the  sole  reason  that   the  probabilltieB 
were  that  others  would  be  bom,  and  that  they 
might  take  under  the  will  with  the  one  al- 
ready In  existence;  then  further  on  In  the 
same  sentence  says,  "and  the  same  shall  be 
held  and  enjoyed,  the  said  Emmazetta  Bently 
and  her  child  or  children,  as  her  or  their 
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separate  estate.**  That  the  testator  Intended 
that  the  child  already  bom  should  take  under 
the  will  is  clear,  and  there  Is  no  reason  why 
he  should  provide  for  that  one  alone^  when 
the  probabilities  were  there  would  be  others 
bearing  the  same  relationship  to  him,  and, 
to  make  it  clear  that  such  after-bom  children 
should  not  be  excluded,  he  added  the  words 
••or  children."  There  can  hardly  be  a  ques- 
tion but  that  the  testator  intended  to  devise 
the  land  to  his  daughter  Emmazetta  and  her 
then  living  child  and  to  such  other  children 
as  might  thereafter  be  bom  to  her;  if  he  had 
Intended  to  include  only  the  child  then  living 
he  would  not  have  added  the  words  "or  chil- 
dren." He  intended  that  each  child  should 
hold  an  interest  in  said  land  as  his  own 
"separate  estate."  In  Martin  v.  Martin,  52  W. 
Va.  381,  at  page  393,  44  S.  B.  198,  at  page  203, 
it  Is  said  by  Judge  Poff enbarger,  speaking  for 
the  court :  "It  is  established  that  und^  a  de- 
vise to  a  person  and  his  children,  he  having 
no  children  at  the  time  of  the  devise,  neither 
a  joint  tenancy  or  tenancy  in  common  be- 
tween the  parent  and  after-bom  children  is 
created,  unless  by  some  other  part  of  the 
will  it  appears  that  the  testator  so  Intended. 
But,  If  the  devisee  has  a  child  at  the  time 
of  the  devise,  such  child  will  take  an  equal 
share  with  the  parent  In  such  case  the 
estate  will  open  and  let  in  after-bom  chil-. 
dren"— citing  Hatterly  v.  Jackson,  2  Str. 
1172;  Moore  v.  Leach,  50  N.  a  88;  Gay  v. 
Baker,  58  N.  G.  344,  68  Am.  Dec  229 ;  Hunt 
v.  Satterwhite,  85  N.  a  73;  Hampton  v. 
Wheeler,  99  N.  C.  222,  6  S.  E.  236.  In  the 
constmction  of  a  will  every  word  it  contains 
Is  to  have  Its  effect  provided  effect  can  be 
given  it,  not  inconsistent  with  the  general 
intent  of  the  whole  when  taken  together,  and 
no  word  is  to  be  rejected  unless  there  can- 
not be  a  rational  construction  of  the  will  with 
the  word  as  it  is  found.  Graham  v.  Graham^ 
23  W.  Va.  36,  48  Am,  Rep.  364;  Ernst  v. 
Foster,  58  Kan.  438,  49  Pac.  527.  Under  the 
will  of  Henry  Knight  his  daughter  Em- 
mazetta and  her  children  each  took  in  fee 
equal  parts  or  undivided  interests  in  the  land 
devised,  and  the  vendees  of  Emmazetta  and 
her  husband  took  only  the  three  undivided 
eleventh  parts  which  their  vendors  were 
competent  to  convey,  and  this  is  given  to 
them  by  the  report  of  the  commissioner 
which  report  in  that  respect  Is  confirmed 
and  approved  by  the  decree,  but  evidently 
by  inadvertence  the  decree  departs  from 
the  report  in  this  respect  and  gives  to  the 
plaintiffs  all  except  two-elevenths,  one  held 
by  Emmazetta  and  one  held  by  the  husband 
and  vendor  W.  H.  Bently  as  heir  at  law  of 
one  of  his  deceased  children,  when  he  in  fact 
held  two  shares,  there  being  two  deceased 
children  as  reported  by  the  commissioner  and 
which  was  confirmed. 

In  this  regard  the  decree  will  have  to  be 
modified  so  as  to  give  to  the  appellants  re- 
spectively three  undivided  eleventh  interests 
In  the  several  tracts  claimed  by  them  instead 


of  two  undivided  elevenths  as  provided  In  the 
decree  of  January  9,  1904,  and,  as  so  modi- 
fled,  the  same  will  be  afitaned,  with  costs 
to  the  appellants  as  the  parties  substantially 
prevailing,  and  the  cause  is  remanded  for 
further  proceedings  to  be  had  therein. 

(73  S.  C.  S79) 
WILLIS  ▼.   WESTERN   UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.    March  1, 
1906.) 

1.  Afpbai<— Habuless  Ebbob. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  telegram,  evidence  that 
plaintiff  was  very  much  worried  about  his  moth- 
er's illness  before  the  telegram  was  sent,  though 
irrelevant,  was  harmless;  the  witneBS  simply 
stating  what  would  be  the  natural  result  of  such 
a  situation. 

2.  Same— Remabks  of  Coubt. 

Remarks  of  court  in  admission  of  evidence 
as  to  matters  of  fact  about  which  there  could 
not  possibly  be  two  opinions*  though  erroneous, 
were  harmless. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  §  4134.] 

8.  Evidence— Heabsat. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivery  of  a  telegram,  defendant 
cannot  show  reason  for  delay  by  eliciting  from 
plaintiff  on  cross-examination  that  he  had  stated 
on  a  former  trial  that  the  company's  agent 
had  told  him  that  the  message  was  sent  to  a 
wrong  place  by  mistake;  the  evidence  being 
hearsay. 

4.  Teleobafhs  —  Delay    ih    Delivebt    of 
Message— Instbuotions. 

In  an  action  to  recover  for  delay  in  de- 
livery of  a  telegram,  a  refusal  of  an  instruction 
that  if  plaintiff  had  other  available  means  of 
communication  with  the  sender  of  the  telegram, 
and  by  using  the  same  could  have  prevented  any 
mental  anguish  caused  by  the  delay,  it  was  his 
duty  to  do  so,  and  that  if  he  failed  to  do  so 
the  verdict  should  be  for  the  defendant,  was 
properly  refused,  where  the  evidence  showed  that 
no  degree  of  diligence  in  using  other  means  of 
communication  could  have  relieved  him  entirely 
from  the  consequences  of  defendant's  default. 
6.  Same— Punitive  Damages. 

Where  a  telegram  is  delayed  for  22  hours 
without  any  explanation  of  the  delay,  it  author- 
izes a  recovery  of  punitive  damages. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Telegraphs  and  Telephones,  $  71.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;  Watts,  Judge. 

Action  by  James  A.  Willis  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Geo.  H.  Ferrous,  Evans  &  Finley,  and  J. 
a  Jeffries,  for  appellant  W.  S.  Hall,  Jr., 
and  Butler  &  Osborne,  for  respondent 

WOODS,  J.  This  action  is  for  damages, 
actual  and  punitive,  on  account  of  mental 
anguish  caused  by  the  failure  to  transmit  and 
deliver  a  telegram.  There  was  a  former 
appeal  from  a  judgment  for  the  plaintiff,  in 
which  a  new  trial  was  ordered.  69  S.  C 
531,  48  S.  E.  538,  104  Am.  St  Rep.  82a 
Upon  the  second  trial  plaintiff  again  recov- 
ered a  verdict  and  defendant  appeals. 
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These  facts,  testified  to  by  plaintiff  and 
his  father,  seem  to  be  undisputed:  The 
plaintiff  received  at  Gaffney,  where  he  resid- 
ed, a  telegram  from  his  father  summoning 
him  to  BlackYllle,  the  home  of  his  parents, 
on  account  of  the  extreme  Illness  of  his  moth- 
er. Upon  reaching  Spartanburg,  on  his  way 
to  Blackvllle,  plaintiff,  at  10 :33  a.  ul,  deliv- 
ered to  defendant  for  transmission  to  his 
father  at  Blackvllle  a  telegram  in  these 
words,  ''Wire  me  at  Columbia,  care  train  14, 
stating  mother's  condition."  The  plaintiff  on 
his  arrival  at  Columbia  inquired  at  defend- 
ant's oflSce  for  the  answer  he  expected  from 
his  father,  but  was  told  there  was  nothing 
for  him.  He  remained  in  Columbia  from 
2  o'clock  p.  m.  until  3  p.  m.,  and  on  leaving 
asked  defendant's  operator  to  forward  mes- 
sage to  Branehville,  telling  her  he  would 
not  leave  that  place  according  to  schedule 
until  7  o'clock  p.  m.  The  expected  message 
In  reply  was  not  sent  by  plaintiff's  father,  be- 
cause the  telegram  of  inquiry  was  not  deliv- 
ered to  him  until  9  o'clock  p.  m.,  after  plain- 
tiff had  reached  his  mother's  bedside.  There 
was,  therefore,  a  delay  in  transmission  of 
22  hours  and  27  minutes.  At  Columbia  the 
plaintiff  could  have  communicated  with 
Blackvllle  by  one  telephone  line  and  two 
telegraph  lines.  If  his  message  had  been  de- 
livered promptly,  a  reply  would  have  been 
sent  immediately  to  the  effect  that  his  mother 
was  a  little  better.  The  claim  for  damages 
is  founded  on  the  alleged  suspense  and  anx- 
iety of  the  plaintiff  from  the  time  he  reach- 
ed Columbia  until  Ills  arrival  in  his  father^a 
house,  which,  it  is  alleged,  would  have  been 
relieved  by  a  telegram  from  his  father,  but 
for  the  delay  in  transmitting  the  message 
of  inquiry  to  him. 

1.  The  defendant  first  submits  the  plaintiff 
should  not  have  been  allowed  to  state  that 
he  was  anxious  and  very  much  worried  about 
Ills  mother's  condition  before  he  reached 
Spartanburg.  It  is  true,  the  defendant  was 
not  responsible  for  the  suffering  of  the  plain- 
tiff on  account  of  his  mother's  illness,  and 
in  that  sense  the  evidence  was  irrelevant; 
but  any  error  in  its  admission  was  harmless, 
because  he  merely  stated  what  would  be  the 
result  of  such  intelligence  to  every  normal 
human  being,  and  it  was  made  perfectly  clear 
in  the  charge  of  the  circuit  Judge  that  the 
defendant  was  not  responsible  for  this  suf- 
fering. Plaintiff  was  asked  this  question: 
•*Mr.  Willis,  when  you  got  to  Columbia  and 
failed  to  find  this  message,  made  diligent 
inquiry  if  a  message  had  come,  and  had  to 
leave  there  without  receiving  any  message, 
state  whether  or  not  you  suffered  any  men- 
tal anguish  on  account  of  this  failure?"  and 
against  defendant's  objection  was  allowed 
to  answer,  "Yes,  sir;  I  did  suffer."  We  do 
not  think  that  the  position  of  defendant's 
counsel  that  this  evidence  should  have  been 
excluded,  on  the  principle  laid  down  in  the 
former  appeal,  is  tenable.  There  the  inquiry 
was,  could  the  plaintiff,  in  testifying,  state 


his  own  peculiar  apprehensions  and  conclu- 
sions as  to  the  condition  of  his  mother  when 
he  failed  to  receive  a  telegram  from  hla 
father  in  answer  to  his  inquiry,  and  it  was 
held  that  the  particular  conclusions  and  ap- 
prehensions of  the  plaintiff  were  incompetent* 
because  different  individuals  would  reach  dif- 
ferent conclusions  and  have  different  appr»> 
hensions  according  to  temperament.  But  the 
inquiry  here  was  not  as  to  peculiar  fears,  ap- 
prehensions, and  conclusions.-  The  failure 
to  receive  an  answer  to  a  telegram  about  an 
ill  mother  would  have  brought  the  suffering 
of  suErpense  and  anxiety  to  any  normal  hu- 
man being,  circumstanced  as  the  plaintiff 
was,  whatever  might  be  his  peculiar  temper- 
ament The  question  and  answer,  therefore, 
involved  no  claim  to  damages  due  to  partic- 
ular conclusions  and  fears  which  might  be 
peculiar  to  th^  plaintiff.  To  sustain  this  ex- 
ception would  require  an  extension  of  the 
rule  laid  down  in  the  former  appeal  in  this 
case  beyond  its  reason.* 

2.  In  overruling  the  objection  of  the  defend* 
ant  to  the  question  just  discussed,  the  presid- 
ing judge  made  this  comment:  "I  dont 
know  what  the  jury  would  think  about  a 
matter  of  that  sort,  but  I  know  once  when 
I  was  holding  court  in  Abbeville  and  two  of 
my  children  got  very  side,  and  they  tele- 
.graphed  that  they  were  about  to  die,  and  I 
told  them  to  telegraph  me  at  Monroe,  I  was 
in  torture  until  I  got  a  telegram  at  Monroe 
and  found  they  were  better.  I  will  allow 
him  to  state  the  distinct  fact  that  he  did 
suffer,  without  going  into  how  he  suffered"— 
and  in  excluding  the  question,  ''Mr.  Willim 
are  you  of  a  nervous  temperament?"  He 
said,  further:  "Don't  you  know  that  tlie 
jury  has  got  sense  enough  to  know  that  if  a 
man's  mother  was  sick,  unless  he  was  a 
brute,  he  would  suffer?**  The  general  rule 
is  that  remarks  made  by  a  circuit  judge  in 
the  course  of  the  trial  In  ruling  upon  the  ad* 
mlssibility  of  evidence  do  not  fall  within  the 
inhibition  of  the  Constitution  against  char- 
ging the  jury  as  to  matters  of  fact  State  ▼• 
Marchbanks,  61  S.  a  17,  39  S.  B.  187;  State 
V.  Thrailklll,  71  S.  C.  142,  50  S.  E.  551;  Tina- 
ley  V.  Tel.  Co.,  72  S.  C.  352.  51  S.  B.  013. 
No  doubt,  if  such  comments  were  carried  to 
an  extent  that  would  make  the  circuit  judge 
a  participant  in  the  decision  of  the  facts  upon 
which  the  issue  depended,  this  would  be  good 
ground  for  a  new  trial,  as  amounting  prac- 
tically to  a  disguised  charge  on  the  facts.  In 
this  instance  it  cannot  be  denied  the  dr- 
cult  judge  used  strong  language,  but  It  re- 
lated to  matters  of  fact  about  which  there 
could  not  possibly  be  two  opinions,  and  the 
defendant,  therefore,  was  not  prejudiced. 

8.  It  is  submitted,  next,  there  was  error  In 
not  allowing  defendant's  counsel  to  ask  the 
plaintiff  if  be  bad  not  stated  on  the  former 
trial  that  defendant's  agent  at  Blackvllle  told 
him  the  telegram  had  been  sent  to  Blacks- 
burg  by  mistake.  If  the  plaintiff  were  ask- 
ing punitive  damages  for  high-handed  con* 


ac.) 


BRAYTON  V.  BE  ALL, 


641 


dnct  of  the  defendant  In  refusing  to  give  any 
Information  about  his  delayed  telegram',  then 
the  fact  that  the  defendant  attempted  to  give 
a  bona  fide  and  reasonable  explanation  would 
have  been  relevant  But  the  task  of  the  de- 
fendant here  was  to  prove  by  competent  tes- 
timony that  there  was  some  good  reason  for 
the  delay,  and  this  it  could  not  do  by  the 
declaration  of  Its  agent  made  to  the  plaintiff 
or  any  other  person  In  its  own  favor  as  to 
the  cause  of  the  delay.  The  record  does  not 
disclose  that  the  defendant  offered  any  evi- 
dence that  the  telegram  had  been  sent  to 
Blacksburg  by  mistake,  and  therefore,  sup- 
posing the  question  to  have  been  asked  for 
the  purpose  of  testing  the  credibility  of  the 
witness,  It  related  to  a  matter  only  collat- 
eral and  entirely  unconnected  with  any  other 
portion  of  the  evidence.  State  v.  Adams,  49 
S.  O.  414,  27  S.  E.  451.  The  statement  of  the 
Blackville  agent  to  plaintiff  was  not  part  of 
the  res  gestae,  for  It  was  made  many  hours 
after  the  telegram  had  been  delivered  at 
Spartanburg  to  another  agent  for  transmis- 
sion, and  any  statement  made  by  the  Black- 
ville agent  to  the  effect  that  it  had  been  sent 
to  Blacksburg  by  mistake  was  necessarily 
founded  on  hearsay. 

4.  The  defendant  insists  the  circuit  judge 
erred  in  refusing  to  charge  the  following  re- 
quest: "If  you  find  that  the  plaintiff  had 
other  available  means  of  communication  with 
Us  father  at  hand,  and  by  using  the  same 
could  have  prevented  any  mental  anguish  or 
suffering  on  his  part,  I  charge  youthat  it  was 
his  duty  to  do  so,  and,  if  he  refused  or  fail- 
ed to  do  so,  your  verdict  should  be  for  the 
defendant"  Without  doubt,  it  is  the  duty 
of  one  affected  by  negligence  to  use  all  rea- 
sonable means  to  avoid  or  minimize  the  dam- 
age, and  the  request  considered  as  an  abstract 
proposition  of  law  was  sound.  But  there 
was  no  evidence  whatever  tending  to  show 
that  the  mental  anguish  or  prolonged  anx- 
iety suffered  by  plaintiff  in  CJolumbia,  while 
waiting  for  a  telegram,  could  have  been  en- 
tirely avoided  by  his  action.  On  the  contra- 
ry, it  is  clear  no  degree  of  diligence  in  us- 
ing other  means  of  communication  could 
have  relieved  him  entirely  from  the  conse- 
quences of  defendant's  default;  for  some  de- 
lay, and  hence  prolonged  anxiety  would  have 
been  Incidental  to  any  effort  to  establish  com- 
munication either  by  telegraph  or  telephone. 
Unless  all  the  evidence  offered  in  this  case  is 
to  be  discarded,  the  only  practical  issues^ 
therefore,  are  as  to  the  amount  of  the  dam- 
ages and  whether  punitive  damages  should  be 
allowed.  It  is  therefore  clear  that  the  cir- 
cuit Judge  covered  the  point  as  to  the  use 
of  other  means  of  communication,  when,  In 
refusing  defendant's  ninth  request,  he  said: 
•*That  if  he  had  any  means  of  communicating 
with  his  father  in  Columbia,  whereby  his 
suffering  and  anxiety,  if  any,  could  be  re- 
lieved, such  as  telephone  and  telegraph  com- 
munication, he  could  not  sit  still  and  suffer. 
But  I  charge  you  that  it  was  his  duty  to 
68S.B.— 11 


use  those  means  in  his  power  and  thus  re- 
lieve further  suffering  on  his  ptlrt;  and  If 
you  find  that  plaintiff  failed  or  refused  to 
use  such  reasonable  means  as  be  had  to  di- 
minish his  suffering  and  damage,  then  you 
should  consider  that  in  mitigation  of  any 
damages  resulting  from  such  a  failure  on  his 
part"  Inasmuch  as  it  does  not  clearly  ap- 
pear from  the  testimony  that  plaintiff  knew  of 
of  other  means  of  communication,  or  that  they 
were  so  close  at  hand  that  In  using  them  he 
could  have  reasonably  expected  information  as 
to  his  mother's  condition,  within  the  hoiur  of 
his  detention  between  trains  in  CJolumbla,  by 
their  use,  the.  circuit  Judge  properly  left  It 
to  the  Jury  to  say  whether.  In  the  exercise 
of  due  diligence,  the  plaintiff  should  have 
used  such  other  means  of  communication* 
8  A.  ft  E.  Bncy.  Law,  605,  600. 

5.  The  request  to  charge  that  there  was  no 
evidence  to  warrant  a  verdict  for  punitive 
damages  was  properly  refused,  under  the  au- 
thority of  Young  V.  Telegraph  Co.,  65  S.  C 
93,  48  8.  E.  448.  In  that  case  it  was  held : 
"Pacts  that  a  telegram  remained  in  posses- 
sion of  defendant  company  for  14  hours  with^ 
out  delivery,  and  absence  of  evidence  tend- 
ing to  show  effort  to  deliver,  are  circumstan- 
ces proper  to  go  to  the  Jury  as  to  reckless 
disregard  of  plaintiff's  rights."  In  this  case 
there  was  an  unexplained  delay  of  over  22 
hours. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 

(7S  B.  O.  808) 

BBAYTON  V.  BBALL. 

(Supreme  Court  of  South  Carolina.    Feb.  20, 
1906.) 

1.  Chattel  Mobtgagks  ^  Reoobd  —  Name  or 
MoBTGAOOB— Notice. 

Where  a  name  is  changed  in  the  manner 
provided  by  Civ.  Code  1902,  S  2699,  or  as  at 
common  law,  or  where  a  person  has  by  usaee 
acquired  another  name  tnan  that  originally 
borne  bv  him,  the  record  of  a  chattel  mortgage 
executed  by  blm  under  his  new  name  bv  which 
he  \b  known  in  the  community  is  notice  to  a 
subsequent  mortgagee  taking  a  mortgage  from 
the  same  person  on  the  same  property  under 
another  name  by  which  he  is  also  known  and 
recognized. 

2.  Replevin— Punitive  Damages. 

Punitive  damages  are  not  recoverable  in  an 
action  of  claim  and  delivery. 
8.  Appeal—Who  hay  Allege  Ebbob. 

Where  a  charge  was  technically  erroneous 
in  granting  punitive  damages  in  an  action  for 
clami  and  ''  ivery,  where  it  was  made  in  re- 
sponse to  an  issue  raised  by  the  defendant  as 
well  aa  the  plaintiff  in  the  pleadings,  defendant 
cannot  claim  that  such  a  charge  is  prejudicial. 

Appeal  from  Common  Pleas  Circuit  CoUrt 
of  Richland  County;  Watts,  Judge. 

Action  by  Ellery  M.  Brayton  against  Ed- 
ward A.  Beall.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Logan  &  Edmunds,  for  appellant  A.  J. 
&  H.  P.  Green,  for  respondent 

JONES,  J.  This  Is  an  action  in  claim  and 
delivery  of  a  mule,  and  resulted  in  a  Judg- 
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ment  m  favor  of  the  plaintiff  for  recovery 
of  the  mule,  or  |100,  the  value  thereof,  in 
case  a  delivery  could  not  be  had,  and  $11 
damages.  It  appears  that  in  February,  1903, 
an  individual  whose  surname  was  McKen- 
zie,  residing  in  Richland  county,  as  a  ten- 
ant on  the  lands  of  plaintiff,  executed  to  the 
plaintiff,  Brayton,  a  chattel  mortgage  of  the 
mule  in  question,  signing  his  name  thereto 
as  R.  C.  McKenzie,  which  mortgage  was 
duly  recorded  in  the  oflflce  of  the  clerk  of 
the  court  of  said  county.  This  same  individ- 
ual subsequently  on  the  13th  day  of  June, 
1903,  executed  a  chattel  mortgage  on  the 
same  mule  to  the  defendant, '  Beall,  signing 
his  name  thereto  as  W.  A.  McKenzie,  which 
mortgage  was  duly  recorded  in  the  same 
office.  The  defendant  took  this  mortgage, 
after  examining  the  records  and  ascertaining 
that  no  mortgage  had  been  executed  on  the 
mule  in  question  by  W.  A.  McKenzie.  The 
evidence  in  behalf  of  plaintiff  was  to  the 
^ect  that  McKenzie  was  known  as  R.  0. 
McKenzie;  that  he  rented  lands  of  plaintiff 
as  such;  that  he  had  previously  executed  mort- 
gages and  signed  notes  with  that  name:  that 
he  had  bought  the  mule  In  question  origi- 
nally from  Gregory-Rhea  ^ule  Co.,  and  had 
executed  to  that  firm  a  mortgage  thereon  in 
the  name  of  R.  C.  McKenzie.  The  evidence 
in  behalf  of  the  defendant  was  to  the  effect 
that  he  was  called  "Alex."  when  a  boy,  as 
testified  to  by  his  brother;  that  in  1897  he 
executed  a  bill  of  sale  si^ng  his  name  as 
W.  A.  McKenzie;  and  that  since  the  trans- 
action in  question  he  has  bought  goods  and 
executed  papers  as  W.  A.  McKenzie. 

1.  The  court  Instructed  the  Jury:  "If  he  was 
known  in  the  community  as  well  by  the  name 
of  R.  C.  McKenzie  as  by  the  name  of  W.  A. 
McKenzie,  both,  if  he  was  known  by  both 
names  and  was  one  and  the  same  person,  and 
made  a  mortgage  of  the  property  in  dispute 
to  Brayton  and  also  to  Beall,  then  Brayton's 
mortgage  would  be  just  as  good  as  if  he  had 
made  it  in  the  name  of  W.  A.  McKenzie." 
The  appellant  excepts  to  this  charge  as  error, 
and  contends  that  the  court  should  have  char- 
ged as  follows:  "(a)  That  the  name  of  an 
individual  consists  presumptively  of  one 
Christian  or  given  name,  and  one  surname  or 
family  name;  and  that  when  an  individual 
receives  a  name  in  baptism  or  otherwise,  in 
this  state,  it  becomes  and  remains  for  all 
Intents  and  purposes  said  individual's  lawful 
^ame  for  all  time,  unless,  upon  a  desire  to 
change  it,  said  individual  resorts  to  the  mode 
prescribed  in  section  2699,  vol.  1,  of  the  Code 
of  Laws  of  South  Carolina,  1902.  0>)  That 
an  individual  can  have  but  one  lawful  name 
at  one  and  the  same  time,  and  that  if  the 
jury  should  find,  in  this  instance,  that  the 
mortgagor  had,  at  the  time  of  the  execution 
of  the  mortgage  to  the  plaintiff,  Brayton, 
changed  his  name  from  that  given  him  in 
Infancy*  then  in  order  for  said  mortgage  to 
have  priority  of  lien  over  that  given  to  the 
defendant  Beall  it  must  be  proven  that  the 


said  defendant  had  actual  or  constructive 
knowledge  of  the  change  thereof."  Appel- 
lant assumes  that  the  original  and  true  name 
of  the  mortgagor  is  W.  A.  McKenzie,  and 
thereupon  argues  that  he  could  not  acquire 
the  name  of  R.  C.  McKenzie  except  by 
the  method  indicated  in  the  statute.  But 
there  is  quite  as  much  ground  in  the  testi- 
mony for  concluding  that  the  true  name  Is 
R.  C.  McKenzie.  Moreover,  the  statutes 
(section  2699  et  seq.),  which  provide  a  mode 
of  changing  the  name,  do  not  abrogate,  but 
are  in  affirmance  and  aid  of,  the  common- 
law  rule.  Lafiin  &  Rand  Powder  Co.  v. 
Steytler,  146  Pa.  434,  23  Atl.  215,  14  L.  R.  A 
690.  When  a  name  is  changed  under  the 
method  prescribed  by  statute,  the  time  of  the 
change  is  fixed  with  certainty,  and  thereaft- 
er the  person  so  changing  his  name  may  be 
sued,  plead  and  be  impleaded  by  his  new 
name,  and  no  other.  This,  however,  does 
not  otherwise  affect  the  common-law  right  of 
a  person  to  change  his  name.  At  common 
law  a  man  may  lawfully  change  his  name,  or 
by  general  usage  or  habit  acquire  another 
name  than  that  originally  borne  by  him, 
without  the  intervention  of  court  or  Legis- 
lature. City  Council  v.  King,  4  McCord,  487; 
Miller  v.  George,  30  &  a  628,  9  S.  E.  659;  21 
Ency.  Law,  311. 

2.  The  finding  of  the  jury  under  the  charge 
above  given  shows  conclusively  that  the 
mortgagor,  McKenzie,  was  as  well  known  in 
the  community  by  the  name  of  R.  C  McKen- 
zie as  by  the  name  of  W.  A.  McKenzie.  The 
real  question  of  law,  then,  is  whether,  under 
such  circumstances,  the  record  of  Brayton's 
mortgage  given  by  R.  C.  McKenzie  was 
constructive  notice  to  Beall  when  he  took  a 
subsequent  mortgage  from  the  same  individ- 
ual on  the  same  property  under  another 
name  by  which  he  was  known  in  the  com- 
munity, to  wit,  W.  A.  McKenzie.  The  rule 
as  to  constructive  notice  is  thus  stated  in 
Black  V.  Chllds,  14  S.  C.  312,  321:  "If  there 
are  circumstances  sufficient  to  put  a  party 
upon  the  inquiry,  he  is  held  to  have  notice  of 
everything  which  that  inquiry,  properly  con- 
ducted, would  certainly  disclose;  but  con- 
structive notice  goes  no  further.  It  stands 
upon  the  principle  that  the  party  is  bound  to 
the  exercise  of  due  diligence,  and  is  assumed 
to  have  the  knowledge  to  which  that  dili- 
gence would  lead  him;  but  he  is  not  held  to 
have  notice  of  matter  which  lies  beyond  the 
range  of  that  inquiry,  and  which  that  dili- 
gence might  not  disclose.  'There  must  ap- 
pear to  be,  in  the  nature  of  the  case,  such  a 
connection  between  the  facts  disclosed  and 
the  further  facts  to  be  discovered,  that  the 
former  could  justly  be  viewed  as  furnishing 
a  clue  to  the  latter.' ".  Since  it  appeared  that 
the  mortgagor  was  known  in  the  community 
as  well  by  the  name  of  R.  C.  McKenzie  as  by 
the  name  of  W.  A.  McKenzie,  it  is  manifest 
that  by  the  exercise  of  ordinary  diligence  in 
ascertaining  the  name  of  the  party  with 
whom  he  was  dealing,  Beall  could  certainly 
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have  ascertained  that  his  mortgagor  was 
icnown  also  by  the  name  of  R.  C.  McKenzie, 
and  so  a  record  in  the  name  of  B.  C.  McKen- 
zie,  must,  under  such  circumstances,  give  no- 
tice that  it  refers  to  an  individual  known  also 
as  W.  A.  McKenzie.  In  the  case  of  Fallon 
V.  Kehoe,  38  Cal.  44,  09  Am.  Dec.  347,  a  lot 
was  granted  to  an  individual  in  the  name  of 
Darby  O'Fallon,  a  nickname  by  which  he 
was  generally  or  often  called  and  known,  al- 
though his  real  name  was  Jeremiah  Fallon. 
By  his  true  name  Jeremiah  Fallon  conveyed 
to  the  plaintiff,  and  the  deed  was  duly  record- 
ed. Subsequently,  Falfon  executed  a  deed  to 
the  premises  in  the  name  of  Darby  O'Fallon 
to  Teal,  who  conveyed  to  Divine,  who  con- 
veyed to  defendant,  Kehoe,  a  purchaser  for 
valuable  consideration  and  without  notice. 
Under  these  facts  the  court  held  that  the 
record  of  the  conveyance  by  Jeremiah  Fallon 
was  constructive  notice  to  a  subsequent  pur- 
chaser, although  she  took  deed  in  good  faith, 
tracing  her  title  to  the  name  on  record  by 
which  it  was  acquired,  without  notice  from 
the  record  or  otherwise  that  Darby  O'Fallon 
and  Jeremiah  Fallon  were  names  of  the 
same  person.  In  the  case  of  Alexander  v. 
Graves,  25  Neb.  453,  41  N.  W.  290,  13  Am. 
St  Rep.  501,  the  court  held  that  where  a 
person  executes  and  delivers  a  chattel  mort- 
gage under  a  fictitious  name  to  a  mortgagee 
who  did  not  know  that  the  name  was  ficti- 
tious, the  mortgagee  may  recover  the  prop- 
erty from  another  person  to  whom  the  mort- 
gagor sold  it  under  his  true  name  after  the 
mortgage  was  duly  recorded.  This  last-men- 
tioned case  Is  criticised  in  Mac^ey  v.  Cole, 
70  Wis.  426,  48  N.  W.  520,  24  Am.  St  Rep. 
728,  which,  upon  a  similar  state  of  facts, 
held  the  contrary  view,  on  the  ground  that 
a  mortgage  is  not  effectually  recorded  where 
the  Instrument  is  executed  under  a  fictitious 
or  false  name.  We  may  assent  to  this  view 
of  the  Wisconsin  court  and  be  unwilling  to 
go  so  far  as  the  Nebraska  court  and  yet  be 
safe  in  holding,  consistently  with  both  cases, 
that  the  record  of  a  chattel  mortgage,  ex- 
ecuted by  the  real  owner  under  a  name  by 
which  he  is  known  and  recognized  in  the 
community,  is  constructive  notice  to  a  sub- 
sequent mortgagee,  who  takes  a  mortgage 
from  the  same  person  on  the  same  property 
under  another  name  by  which  the  owner  is 
also  known  and  recognized  in  the  communi- 
ty. This  conclusion  renders  It  proper  to 
overrule  also  the  third  exception. 

3.  The  remaining  question  is  whether  the 
court  committed  reversible  error  In  charging 
the  jury  that  punitive  damages  were  recover- 
able in  this  case.  The  case  of  Tittle  v.  Ken- 
nedy, 71  S.  O.  1,  50  S.  E.  544,  was  decided 
after  the  trial  of  this  case,  and  holds  that 
punitive  damages  are  not  recoverable  in  an 
action  in  claim  and  delivery.  In  that  case, 
however,  the  defendant  had  sought  to  strike 
out  the  allegations  as  to  punitive  damages, 
and  the  verdict  expressly  found  punitive 
damagea    In  the  present  case  the  defendant 


not  only  made  no  effort  to  strike  such  allega- 
tions from  the  complaint,  but  actually  set  up 
a  claim  for  punitive  damages  against  the 
plaintiff,  under  sections  283  and  299  of  the 
CJode  of  Civil  Procedure,  for  the  willful  and 
malicious  taking  and  withholding  of  the  said 
property  from  defendant  The  charge, 
therefore,  while  technically  erroneous,  was  a 
charge  made  in  favorable  response  to  an 
issue  raised  by  the  defendant  as  well  as 
plaintiff  in  the  pleadings,  and  appellant  is 
not  in  a  position  to  claim  that  such  a  charge 
is  prejudicial  or  reversible  error.  Moreover, 
the  verdict  was  for  only  $11  damages*  and 
the  undisputed  evidence  was  to  the  effect 
that  plaintiff,  besides  being  deprived  of  the 
possession  and  use  of  the  mule  for  six  days 
after  demand,  had  expended  nine  or  ten  dol- 
lars for  the  issuance  of  the  papers  in  the 
case  and  for  the  care  of  the  mule  before 
delivery  to  him.  It  is  therefore  extremely 
improbable  that  any.  punitive  damages  were 
awarded  against  defendant 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

(78  8.  O.  8S6) 

STATE  V.  STUKES. 

(Supreme  Ooart  of  South  Carolina.    Bfarcb  1* 
190e.) 

L  Homicide— Evidence. 

On  trial  for  murder,  evidence  of  a  witness 
that  he  heard  the  accused  call  his  wife  in  a 
loud  tone  in  the  house  in  which  they  were  liv- 
ing, and  then  heard  him  walk  through  the  hall 
and  turn  the  lock  on  the  door  of  the  bedroom  of  the 
person  who  was  killed,  was  admissible,  though 
the  witness  did  not  see  the  accused  at  the 
time,  but  only  heard  him. 
2.  Witnesses— Examination. 

On  redirect  examination,  a  witness  may  be 
asked  if  he  had  not  talked  with  the  accused  in 
jail  without  an  effort  to  impeach  him,  to  show 
the  relationship  between  the  parties. 
8.  Same— Cboss-Examination. 

On  trial  for  murder,  it  is  not  error  on  cross- 
examination  to  ask  defendant  as  to  his  failure 
to  'keep  an  agreement  with  the  deceased  as 
to  a  certain  woman  to  test  his  veracity. 

4.  Same. 

On  cross-examination  of  defendant,  It  was 
not  error  to  ask  him  as  to  an  allegied  interview 
with  a  reporter  of  a  newspaper  to  test  his 
veracity. 

5.  Same. 

The  cross-examination  of  a  witness  may 
take  any  range  calculated  to  test  his  credibility. 
6. .  Homicide— Evidence— Admissibility. 

Where  defendant  was  charged  with  having 
murdered  deceased  because  the  latter  had  with- 
drawn from  his  bail  bond  with  intent  to  sur- 
render him,  evidence  of  improper  relations  be- 
tween the  deceased  and  the  wife  of  a  third  party 
is  incompetent  though  communicated  to  defend- 
ant before  the  homicide ;  it  being  irrelevant 
7.  Homicide— Instbuotion— Definitions. 

On  trial  for  murder,  it  is  not  necessary  that 
the  trial  judge  shall  only  charge  the  crimes  of 
murder  and  manslaughter  in  the  manner  set  out 
in  the  statute,  but  he  can  use  the  definitions 
given  by  the  common  law. 

Appeal  from  G^eneral  Sessions  Circuit 
Court  of  Sumter  County;  Purdy,  Judge. 

Colclough  Stukes  was  convicted  of  murder, 
and  appeals.    Affirmed. 
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J.  J.  Cantey,  for  appellant  John  S.  WU- 
■OQ  and  B.  D.  Lee,  for  the  State. 

POPE,  a  J.  The  defendant  was  tried  and 
convicted  of  the  crime  of  murder  at  the  July 
term,  1005,  of  the  court  of  general  sessions 
of  Siunter  county.  After  he  was  sentenced, 
he  appealed  to  this  court  upon  seven  grounds. 
From  the  record  It  appears  that  the  appellant 
stabbed  to  death  Capt  D.  E.  Wells,  by  the 
use  of  a  knife  upon  his  neck,  throat,  and 
back,  Inflicting  eight  wounds  from  which  he 
instantly  died.  The  history  of  the  crime  was 
about  as  follows:  While  the  defendant  was 
confined  In  jail  at  Sumter,  S.  C,  for  some 
misdemeanor,  unable  to  give  bail  bond,  Capt 
D.  E.  Wells,  a  planter  of  some  wealth,  was 
Induced  to  become  his  security  upon  an  agree- 
ment that  said  defendant,  being  a  married 
man,  would  quit  running  around  after  other 
women,  and  stay  at  home,  and  attend  to  his 
work.  The  defendant  thereafter  moved  his 
family  to  the  premises  of  Capt  Wells,  and 
lived  upon  his  place.  It  seems  that  the  de^ 
fendant  was  upbraided  by  Capt.  Wells  on 
several  occasions  for  his  neglect  of  duty  un- 
der his  aforesaid  promises,  namely,  his  fail- 
ure to  work  faithfully  and  stop  running  after 
other  women.  On  the  12th  day  of  May,  1905, 
at  noon,  when  the  field  hands  came  to  the 
dwelling  house  of  Capt  Wells  and  after 
finishing  his  dinner,  which  had  been  prepared 
by  the  family  of  the  defendant,  Capt  Wells 
was  sitting  in  his  chair  smoking  his  pipe, 
and  in  effect  remarked  to  the  defendant  that 
he  had  failed  to  keep  his  word  as  to  his 
work  and  as  to  his  conduct,  and  therefore  he 
Intended  to  surrender  him  to  the  magistrate 
to  be  put  back  In  Jail;  that  he  called  another 
farm  hand  to  go  to  the  magistrate  for  him  in 
«rder  to  make  the  surrender;  that  thereupon 
the  deceased,  Capt  Wells,  arose  from  his 
seat  and  stepped  a  few  paces  to  place  his 
pipe  on  the  top  of  a  cupboard  standing  in 
the  passage,  whereupon  the  defendant  struck 
the  deceased,  and  stabbed  him  with  a  knife, 
which  stab  alone  nearly  severed  his  head 
from  his  body,  and  after  the  deceased  had 
fallen  headlong  upon  his  face  upon  the  fioor, 
the  prisoner  jumped  upon  his  prostrate  body 
and  stabbed  him  repeatedly.  All  this  happen- 
ed while  the  deceased  was  unarmed.  The 
prisoner  said,  while  he  was  stabbing  Capt 
Wells  a  number  of  times,  'Tou  going  to 
send  for  the  magistrate,  is  you?" 

The  following  are  the  seven  grounds  of 
appeal:  "(1)  It  is  respectfully  submitted 
that  his  honor  erred  in  allowing  the  witness 
Frazler  Gibbes,  over  the  objection  of  defend- 
ant's counsel,  to  testify  that  he  'heard  him 
[the  defendant]  open  the  private  room  door 
and  walk  in  there,'  and  'there  was  not  any- 
body in  there  but  Colclough'  [the  defendant], 
on  the  ground  that  said  testimony  was  purely 
hearsay  and  not  part  of  the  res  gestae.  (2) 
It  Is  respectfully  submitted  that  his  honor 
erred  in  allowing,  ^over  the  objection  of  de- 
fendanf  a  counsel,  witness  to  answer  or  coun- 


sel of  the  state  to  Interrogate  John  Moulton, 
a  witness  for  the  state,  with  regard  to 
'where  did  you  come  from  when  you  came 
into  this  court  this  morning,'  and  'has  not 
seen'  Stukes  in  Jail  for  some  months,'  on  the 
ground  that  the  evident  intention  of  counsel 
for  the  state  was  to  impeach  the  witness  for 
the  state.  (8)  It  Is  respectfully  submitted 
that  his  honor  erred  in  allowing,  over  the  ob- 
jection of  defendant's  counsel,  witness  to 
answer  or  counsel  for  the  state  to  interro- 
gate COlclough  Stukes  [the  defendant]  upon 
the  subject  of  his  relations  with  one  Beulah 
Johnson,  as  set  out  in  the  testimony,  on  the 
ground  that  said  evidence  was  entirely  irrele- 
vant 'The  issue  being  [in  the  words  of  coun- 
sel for  the  state]  whether  Stukes  killed  the 
deceased  with  malice  aforethought'  (4)  It 
is  respectfully  submitted  that  his  honor  erred 
in  allowing,  over  the  objection  of  defendant's 
counsel,  witness  to  answer  or  counsel  for 
the  state  to  interrogate  Colclough  Stukes 
[the  defendant]  with  regard  to  an  alleged  In- 
terview the  defendant  had  with  a  reporter 
of  the  Sumter  Daily  Item,  as  set  out  in  the 
testimony,  on  the  ground  that  said  interview 
was  not  made  under  oath,  and  cross-examina- 
tion, and  was,  therefore,  not  the  best  evi- 
dence, and  on  the  ground  that  said  Interview 
did  not  contradict  defendant's  testimony  on 
the  trial,  but  was,  in  consideration  of  the 
use  made  of  same,  by  counsel  for  the  state^ 
as  evidence  independent  on  the  merits  of  the 
case.  (5)  It  is  respectfully  submitted  that 
his  honor  erred  in  allowing,  over  the  objec- 
tion of  defendant's  counsel,  witnesses  to  an- 
swer or  counsel  for  the  state  to  interrogate 
Maria  Stukes  [defendant's  wife]  with  regard 
to  an  afiQdavlt,  which  purported  to  impeach 
the  oral  testimony  of  witness  at  the  trial, 
and  given  to  John  F.  Ingram  and  Mr.  Wells 
and  Mr.  W.  C.  Wells,  on  the  ground  that  John 
F.  Ingram  and  Mr.  Wells  and  Mr.  W.  6. 
Wells  were  Interested  witnesses,  and  on  the 
further  ground  that  said  affidavit  was  not  the 
best  of  evidence.  (6)  It  Is  respectfully  sub- 
mitted that  his  honor  erred  in  denying  coun- 
sel for  defendant  to  Interrogate  or  introduce 
in  evidence  the  testimony  of  Cain  Burris,  a 
witness  for  the  defendant,  who  testified  that 
he  lived  and  worked  with  deceased,  and  who 
left  the  employ  of  deceased  because  deceased 
took  away  and  interfered  with  wife  of  wit- 
ness, on  the  ground  that  the  aforesaid  experi- 
ence of  witness  was  known  to  defendant  and 
was,  therefore,  a  warning  to  defendant,  and 
was  competent  In  view  that  such  was  calcu- 
lated to  Infiuence  the  conduct  of  the  defend- 
ant and  make  him  apprehensive.  (7)  It  is 
respectfully  submitted  that  his  honor  erred  in 
charging  the  jury  the  definition  of  murder 
and  manslaughter  as  existed  at  common  law 
in  this  state,  and  should  have  confined  him- 
self to  charging  the  same  in  the  words  of  tbe 
statute,  which  abrogated  the  rules  of  common 
law  in  the  state,  and  thereby  misled  the  Jury 
to  the  prejudice  of  the  defendant'* 
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We  will  now  examine  the  gronndt  of  ig;)- 
peal. 

1.  The  witness,  Frazler  Gibbes,  testified 
that  tbe  only  person  left  in  the  house  when 
Oapt  Wells  was  killed  was  Colclough  Stnkes. 
That  he,  the  witness,  had  changed  his  own 
position  immediately  after  the  appellant  had 
killed  Gapt.  Wells,  so  that  he  could  not  see 
into  the  bouse,  but  that  he  heard  Stukes  call 
his  wife  in  a  loud  tone  three  times,  and  then, 
turning,  Stukes  walked  through  the  hall  and 
turned  the  bolt  of  the  lock  on  the  door  of 
Gapt  Wells*  bedroom.  The  defendant  object- 
ed to  this  testimony,  because  the  witness  did 
not  see  said  Stukes,  but  only  heard  him. 
The  witness  gave  as  his  reasons  for  so  stat- 
ing that  it  was  Stukes,  who  entered  the  bed- 
room of  Gapt.  Wells,  that  he  heard  Stukes 
call  his  wife,  and  from  where  he  was  when 
he  called  his  wife  he  heard  him  walk  to 
said  bedroom,  and  that  he  (Stukes)  was  the 
only  person  in  the  house  at  that  time.  It  is 
true,  the  witness  Gibbes  did  not  see  Stukes 
enter  the  bedroom,  but  he  gave  good  reasons 
for  his  statement,  which  was  made  in  the 
presence  of  the  jury.  The  statement  was 
made  after  Stukes  had  killed  Gapt  Wells, 
and  that  he  had  killed  Gapt  Wells  was 
abundantly  proved  by  eyewitnesses  and  was 
admitted  by  the  appellant  himself.  We  see 
no  objection  to  this  declaration  or  the  state- 
ment by  this  witness.  No  use  was  made  of 
the  same  to  the  Injury  of  the  appellant  This 
exception  is  therefore  overruled. 

2.  John  Moulton  bad  been  called  and  used 
as  a  witness  for  the  state.  After  his  cross- 
examination  by  the  defense,  on  a  redirect 
examination  by  the  state,  he  asked  where  he 
came  from  when  he  came  into  court  to  testi- 
fy, he  replied,  from  jail,  and  admitted  that 
the  appellant  was  there  with  this  witness, 
and  that  while  together  they  talked  a  good 
deaL  At  this  point  the  defense  objected  to 
this  testimony,  on  the  ground  that  it  seemed 
that  the  state  wished  to  impeach  its  own 
witness.  The  court  held  that  it  was  com- 
petent for  the  state  "to  show  the  relation- 
ship of  the  witness  and  defendant ;  that  it  is 
perfectiy  competent,  and  the  weight  of  his 
testimony  will  be  determhied  by  the  jury.** 
It  had  not  been  developed  that  the  purpose 
of  the  state  was  to  impeach  the  credibility 
of  its  witness;  so,  therefore,  if  that  was  to 
l)e  the  purpose  of  the  state,  the  objection  had 
the  desired  effect  It  is  legitimate  to  show 
that  a  witness  for  the  state,  or  any  other 
party  to  the  prosecution,  has  relations  with 
the  state  or  such  other  party.  It  is  well  for 
a  Jury  to  know  these  matters.  This  excep- 
tion is  overruled. 

a  When  the  defendant  Golclough  Stukes, 
was  on  the  witness  stand  or  a  witness  in  his 
own  behalf,  on  his  cross-examination,  the 
state  sought  to  ascertain  his  relation  to  one 
Beulah  Johnson.  The  defense  objected  to 
this  testimony,  on  the  ground  that  it  was  ir- 
relevant The  record  discloses  that  Beulah 
Johnson  was  the  young  woman  whom  the 


defendant  had  been  charged  of  visiting.  This 
was  one  of  the  grounds  upon  which  the  de- 
ceased, Gapt  Wells,  had  charged  the  defend- 
ant with  a  violation  of  his  agreement  with 
him  to  stay  at  home  and  quit  running  after 
other  women.  This  question  was  justified 
on  the  cross-examination  of  the  defendant  to 
test  his  veracity,  which  is  justified  by  the 
rules  of  evidence.  The  State  v.  Howard,  85 
S.  G.  201,  14  S.  B.  481 ;  State  v.  Wallace,  44 
S.  G.  357,  22  S.  E.  411 ;  Ghapman  v.  Gooley, 
12  Rich.  654.  These  matters  of  cross-exami- 
nation of  a  witness  are  very  much  within 
the  discretion  of  the  circuit  judge.  State  v. 
May,  83  S.  G.  89,  11  S.  B.  440.  This  excep- 
tion is  overruled. 

4.  Gounsel  for  defense  excepts  to  the  right 
of  the  state,  while  the  defendant  is  on  cross- 
examination,  to  ask  him  as  to  an  alleged 
Interview  had  by  the  defendant  with  the 
reporter  of  the  Sumter  Dally  Item.  This 
was  evidentiy  intended  to  test  his  veracity 
as  a  witness,  and  is  allowable.  This  is  cov- 
ered by  our  consideration  of  the  third  excep- 
tion.   This  exception  is  overruled. 

6.  This  exception  relates  to  the  compe- 
tency on  the  cross-examination  of  Maria 
Stukes  to  interrogate  her  as  to  an  affidavit 
made  by  her,  on  the  ground  that  the  affi- 
davit had  been  given  by  said  witness  to 
persons  who  were  interested  witnesses.  This 
cross-examination  could  take  any  range  cal- 
culated to  test  the  credibility  of  said  wit- 
ness. There  could  be  no  interested  witnesses 
in  a  state  prosecution.  Every  citizen  Is 
supposed  to  uphold  the  law,  to  the  end  that 
Justice  may  be  administered  under  our  law. 
This  exception  is  overruled. 

6.  This  exception  involves  the  right  of  the 
defendant  to  introduce  testimony  tending  to 
establish  that  the  deceased  had  sustained 
improper  relations  with  the  wife  of  one 
Gain  Burris,  which  fact  as  alleged,  bad  been 
given  to  the  defendant  What  possible  cour 
nectlon  such  testimony  could  have  borne  to 
the  case  on  trial  we  cannot  see.  This  excep- 
tion is  overruled. 

7.  Should  a  circuit  judge  in  his  charge  to 
the  jury,  wherein  he  gives  definitions  of  the 
crimes  of  murder  and  manslaughter,  be  con- 
fined and  limited  to  the  definitions  given 
in  our  statute  law  so  that  the  definitions  of 
said  two  offenses  by  the  common  law  shall 
not  be  given?  We  do  not  think  a  circuit 
judge  Is  so  circumscribed.  The  Gonstitutlon 
of  our  state  forbids  a  circuit  judge  from 
charging  upon  the  facts,  but  requires  that  he 
shall  charge  the  law.  There  is  no  require- 
ment In  our  own  statute  law  that  our  cir- 
cuit judges  shall  alone  charge  the  crimes  of 
murder  and  manslaughter  as  set  out  in  th< 
statute.    This  exception  is  overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be^  and  it  is 
hereby,  afi^med,  and,  after  the.  remittitur 
reaches  the  circuit  court  that  court  shall 
resentence  the  defendant  herein. 
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(73  S.  C.  402) 

BUTLER  et  al.  t.  BUTLER  et  al. 

{Supreme  Court  ot  South  Carolina.    March  8, 
1906.) 

PABTinON— ATTOBNSY'8    FeE8. 

There  is  no  warrant  for  the  allowance  of 
a  fee  to  attorneys  for  plaintiffs  in  partition  out 
of   the   common   fund. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  ParUtion,  H  445,  447.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Saluda  Counity;  Prince,  Judge. 

Action  b7  Henry  Butler  and  others  against 
Luclnda  Butler  and  others.  From  the  decree, 
the  plaintiffs  appeal.    Affirmed. 

Able  &  Blease,  for  appellants.  Wm.  N. 
Graydon,  for  respondents. 

WOODS,  J.  The  brothers  and  sisters  and 
the  nephews  and  nieces  of  Silas  Butler 
brought  this  action  for  partition  against  his 
widow.  Partition  in  kind  having  been  found 
impracticable,  the  land  was  sold  by  order 
of  the  court  The  master  reported  that  at- 
torneys for  plaintiff  should  be  allowed  a  fee 
of  $250  for  their  services  in  the  partition 
suit,  to  be  paid  out  of  the  proceeds  of  sale  of 
land  before  distribution.  Upon  exception  to 
this  recommendation  of  the  master,  the  cir- 
cuit Judge  held  there  was  no  warrant  for 
the  allowance  of  a  fee  to  the  attorneys  for 
the  plaintiffs  out  of  the  common  fund.  The 
precise  point  was  decided  in  Westmoreland  y. 
Martin,  24  S.  C.  23& 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(73  S.  C.  413) 

WATSON  V.  PASCHALL  &  CO. 
(Supreme  Court  of  South  Carolina.    March  7, 

looe.) 

1.  Attachment— Motion  to  Dissolve. 

Where  defendant  moved  to  vacate  an  at- 
tachment, an  order  deciding  that  the  order  of 
publication  of  summons*  was  improperly  issued 
because  of  insufficiency  of  the  affidavit  is  erro- 
neous, as  not  based  on  the  motion. 

[Ed.  Note. — For  cases  in  point,  see  voL  6, 
Cent  Dig.  Attachment,  S  85a] 

2.  Same— Bond— Approval. 

Rule  69  of  the  circuit  court  requires  that 
there  shall  be  indorsed  on  the  bond  of  plain- 
tiff in  attachment  the  approval  of  the  clerk  of 
court.  Code  Civ.  Proc  1902,  S  156,  requires 
that  the  clerk  shall  be  satisfied,  as  an  officer, 
that  the  bond  shall  be  approved.  Held,  that  a 
bond  in  attachment,  without  the  approval  of 
the  clerk  indorsed  thereon,  is  valid. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfield  County;  Watts,  Judge. 

Action  by  E.  T.  Watson  against  Paschall 
ft  Co.  From  an  order  vacating  attachment, 
plaintiff  appeals.    Reversed. 

Stevenson  ft  Matheson,  for  appellant  R 
T.  Gaston  and  Edward  Mclver,  for  respond- 
entSi. 

POPE,  C.  J.  The  plaintiff  began  his  ac- 
tion against  the  defendants  above  named  by 


a  regular  summons  and  complaint  on  the 
1st  day  of  May,  1905,  to  recover  the  sum  of 
$5,000.  He  obtained  a  warrant  of  attach- 
ment upon  the  defendants'  property  located 
in  this  state  to  secure  the  sum  of  $5,000. 
The  defendants  set  aside  such  warrant  of 
attachment  Their  motion  came  on  to  be 
heard  before  Judge  Watts,  whereupon  he 
ordered  the  attachment  set  aside,  from  which 
order  the  plaintiff  appealed  to  this  court 

The  following  statement  will  put  us  in 
possession  of  the  facts  underlying  the  con- 
troversy:. The  complaint  sets  out  amongst 
other  things,  that  the  plaintiff  was  a  broker, 
and  that  In  1905,  he  was  employed  by  the 
defendants  to  sell  for  them  certain  timber 
lands  in  Chesterfield  county,  in  this  state, 
and  for  which  service  the  defendants  agreed 
to  pay  him  the  sum  of  $5,000;  that  he  se- 
cured, as  purchasers  therefor,  Holley  and 
Stephenson,  which  said  sale  was  confirmed 
by  the  defendants,  but  when  the  parties  ap- 
peared to  consummate  such  sale  according  to 
the  terms  of  their  previous  agreement  the 
defendants  refused  to  carry  out  the  sama 
They  refused  to  pay  the  sum  of  $5,000  or 
any  part  thereof  to  the  plaintiff,  and  it  is  to 
recover  this  sum  of  money  that  the  action 
is  brought  On  the  1st  of  May,  1905,  the 
plaintiffs  sought  to  have  a  warrant  of  at- 
tachment Issued  by  R.  B.  Rivers,  as  clerk 
of  the  court  of  common  pleas  of  Chesterfield 
county,  upon  the  property  of  the  defendants 
in  Chesterfield  county.  To  do  this  he  filed 
the  summons  and  complaint  in  his  action 
against  the  defendants.  At  the  time  of  filing 
his  complaint  he  filed  his  affidavits,  setting 
forth  the  previous  facts  herein  recited,  with 
the  names  of  the  individual  defendants  and 
their  respective  places  of  residence,  showing 
that  they  were  nonresidents  of  this  state. 
Thereupon  an  attachment  In  the  usual  form 
was  issued,  on  the  same  day  the  plaintiff 
obtained  from  said  clerk  of  court  the  usual 
order  for  publication,  so  that  the  defendants 
might  each  one  be  served  thereby  with  the 
summons  and  complaint  That  said  sum- 
mons was  published  for  the  first  time  on 
May  5,  1905,  in  the  "Carolina  Citizen,"  and 
for  five  successive  Issues,  once  in  each  we^t 
said  notice  was  published.  On  June  27,  1905, 
the  defendants  gave  notice  of  their  motion 
before  Hon.  R.  C.  Watts,  Judge  of  the  fourth 
circuit  for  an  order  dismissing,  vacating 
and  setting  aside  said  attachment  on  the 
following  grounds:  "(1)  That  said  attach- 
ment was  Improvidently  Issued.  (2)  That 
said  attachment  was  irregularly  issued  and 
without  warrant  of  law.  In  that  (a)  no  un- 
dertaking, with  the  approval  of  the  officer 
taking  same.  Indorsed  thereon,  has  ever  been 
filed  with  the  clerk  of  the  court  in  this  cause : 
(0)  the  affidavit  upon  which  said  attachment 
was  granted  has  never  been  filed  with  the 
clerk  of  this  court;  (c)  no  undertaking 
upon  the  part  of  the  plaintiff  In  said  cause 
was  filed  with  the  clerk  of  this  court  within 
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10  days  after  the  said  Issuing  of  said  attach- 
ment; (d)  that  neither  the  order  for  service 
of  summons  hy  publication  in  this  case,  nor 
the  affidavit  for  such  order,  has  ever  been 
filed  with  the  clerk  of  this  court;  (e)  that 
there  is  no  order  of  publication  of  summons 
in  this  case  on  file  with  the  clerk  of  this 
cpurt,  or  in  liis  office;  (f)  the  summons  in 
this  cause  was  issued  and  published  before 
complaint  in  said  cause  was  filed  with 
the  clerk  of  this  court;  (g)  the  summons 
does  not  state  in  the  past  tense,  when  and 
where  said  complaint  was  filed,  but  was 
dated  April  29th,  and  states  that  complaint 
was  filed  May  1st;  (h)  the  said  proceedings 
are  otherwise  Irregular  and  without  warrant 
of  law." 

From  time  to  time  the  motion  was  con- 
tinued, until  finally  it  was  heard  about  the 
25th  of  July,  at  which  hearing  the  following 
affidavits  were  used,  captions  being  omit- 
ted: 

''Personally  before  the  subscribing  officer 
appears  K*  B.  Rivers,  clerk  of  court  in  above 
county  and  state,  who,  being  duly  sworn, 
says:  (1)  That  before  the  attachment  In 
the  above  stated  case  was  issued  by  him, 
that  an  undertaking  or  bond  was  given  in 
the  sum  of  $1,000,  which  undertaking  had 
sufficient  surety  which  was  approved  by  me 
and  filed  in  my  office  as  required  by  law  on 
the  1st  day  of  May,  1905,  and  that  I  did 
not  write  on  the  bond  the  word  'approved,* 
for  the  reason  that  I  did  not  consider  it 
necessary,  but  I  had  actually  approved  the 
bond  before  I  issued  warrant  of  attachment. 
This  bond  was  filed  with  me  just  before  the 
attachment  was  issued.  (2)  The  attachment 
was  issued  upon  an  affidavit  and  a  verified 
complaint,  both  of  which  were  filed  in  my 
office  before  the  warrant  of  attachment  was 
Issued  on  May  1,  1905,  and  the  said  warrant 
was  issued  upon  them.  (3)  That  thereupon 
an  affidavit,  on  which  was  based  an  applica- 
tion for  order  of  service  of  summons  by  publi- 
cation, was  on  the  same  day  filed  with  me; 
on  this  affidavit  I  granted  the  order  of  service 
of  summons  by  publication  and  the  said 
papers  were  then  and  there  filed  with  me  in 
my  office,  and  the  order  of  publication  is  now 
on  file  in  my  office.  That  the  complaint  was 
filed  with  me  at  the  same  time  that  I  signed 
the  order  of  publication.  And  I  considered 
the  complaint  filed  with  me  before  order  of 
publication  was  granted,  and  I  am  satisfied 
it  was  so  filed.  The  first  notice  in  the  paper 
of  the  publication  of  the  simimons  did  not 
appear  until  several  days  after  an  order 
was  granted  and  papers  filed  with  me.  (4) 
The  complaint  in  this  case  was  filed  with 
me  on  the  1st  day  of  May,  1905,  and  the  order 
of  publication  granted  the  same  day,  and  an 
inspection  of  the  file  of  the  'Carolina  Citizen' 
shows  that  the  publication  was  not  until 
after  that  date  was  the  first  publication  made. 
(5)  That  the  complaint,  the  affidavit  for  at- 
tachment and  order  of  publication  and  the 


bond  for  attachment  In  above  stated  case 
were  all  filed  with  me  the  1st  day  of  May, 
but  only  the  complaint,  which  was  on  the 
outside  paper,  inclosing  the  others  was  ac- 
tually marked  'filed'  on  that  day,  and  the 
others  having  since  then  been  marked  'filed'  by 
me^  having  never  been  out  of  my  office  since 
filed.  R.  E.  Rivers,  Clerk  of  Court  Chester- 
field County,  S.  a 

"Sworn  to  before  me,  this  3d  day  of  July, 
1905.  D.  S.  Matheson,  Notary  Public. 
[Seal.]" 

"Personally  comes  W.  F.  Stevenson,  who, 
on  oath,  says  that  he  had  the  papers  prepared 
to  obtain  the  attachment  in  this  case  on  Sat- 
urday, April  29th,  and  dated  his  summons 
as  of  that  date,  erpecting  to  get  the  warrant 
of  attachment  from  Judge  R.  C.  Watts  here 
in  Cheraw,  but  at  the  last  minute  it  was 
inconvenient  to  do  so,  and  he  postponed  the 
application  until  Monday,  May  1st,  when  he 
obtained  the  attachment  from  Mr.  R.  E.  Riv- 
ers, clerk  of  court,  and  immediately  attached 
the  notice  to  the  bottom  of  summons,  notify- 
ing the  defendants  that  the  complaint  was 
filed  on  May  1st  at  the  clerk's  office,  in  Ches- 
terfield county,  a  copy  of  which  summons  as 
published  is  heretofore  attached,  being  first 
published  May  5,  1905,  in  'Carolina  Citizen.' 
That  on  obtaining  the  attachment,  he  left 
the  affidavit  of  nonresidence  and  the  verified 
camplalnt  and  the  bond  and  the  order  of  pub- 
lication, all  properly  signed  and  complete, 
with  the  clerk  of  the  court  for  filing  and  they 
were  so  filed  on  that  date.    W.  F.  Stevenson. 

"Sworn  to  before  me,  July  29th,  1905. 
T.  G.   Matheson,  Notary  Public.    [Seal.]" 

"Personally  before  the  subscribing  officer 
appears  J.  T.  Meehan,  who,  being  duly  sworn, 
says  that  he  is  the  editor  of  the  Carolina 
Citizen.  That  the  summons  in  the  above 
stated  case  was  published  in  his  paper,  and 
that  the  first  issue  in  which  the  same  was 
published  was  dated  May  5,  1905,  of  which 
a  copy  is  hereto  attached.    John  T.  Meehan. 

"Sworn  to  before  me,  this  29th  day  of 
July,  1905.    D.  S.  Matheson,  Notary  Public.'* 

Upon  August  1st,  the  presiding  Judge  grant- 
ed the  following  order,  caption  being  omit- 
ted: "The  defendants,  appearing  for  the 
purpose  only,  having  moved  to  dismiss  the 
proceedings  in  the  above-stated  case,  and  to 
vacate  and  set  aside  the  warrant  of  attach- 
ment therein  granted  by  the  clerk  of  this 
court,  on  the  grounds  fully  set  forth  in  their 
notice  of  motion,  served  on  plaintiff's  attor- 
neys ;  the  motion  was  heard  by  me  upon  the 
papers  in  the  case,  and  certain  affidavits 
submitted  by  the  plaintiff's  attorneys.  It 
appears  that  the  undertaking  on  the  part  of 
the  plaintiff  did  not  have  the  'approval  of  the 
judge  or  officer  taking  the  same  indorsed 
thereon,'  as  required  by  the  sixty-ninth  rule 
of  the  circuit  court,  at  the  time  the  warrant 
of  attachment  was  issued;  nor  was  same, 
so  indorsed,  filed  with  the  clerk  of  court  of 
this  county  within  10  days  thereafter.  This 
failure  to  have  the  undertaking  approved. 
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as  required  by  tWs  mle  of  court,  cannot  be 
cured  by  the  fact  that  such  approval  was 
Indorsed  thereon  afterwards.  There  was  no 
sufficient  affidavit,  as  required  by  section  156 
of  the  CJode  of  Civil  Procedure  of  1902,  that 
the  defendants  'cannot,  after  due  diligence, 
be  found  within  the  state' ;  this  Is  necessary 
where  It  is  desired  to  serve  the  defendants 
by  publication.  It  Is,  therefore,  on  motion  of 
R.  T.  Gaston  and  Edward  Mclver,  attorneys 
for  the  motion,  Ordered,  That  the  attachment 
herein  be  vacated  and  set  aside,  and  that  the 
proceedings  had  by  plaintifT  to  serve  the 
defendants  herein  be  dismissed  with  costs. 
It  Is  further  Ordered,  That  the  notice  of  mo- 
tion, and  also  the  affidavits  read  by  plaintiff's 
attorneys,  be  filed  with  the  clerk  of  this 
court  August  1,  1905.  R.  C  Watts,  Judge 
of  4th  Circulf 

To  this  order  due  notice  of  Intention  to 
appeal  was  served,  and  the  following  excep- 
tions are  the  grounds  of  appeal  on  behalf  of 
the  plaintiff: 

"(1)  The  circuit  Judge  erred  in  holding 
that  there  was  no  sufficient  affidavit  to  pro- 
cure the  order  of  publication,  this  being  er- 
ror: (a)  Because  that  was  not  a  ground  of 
the  motion,  the  motion  as  to  that  matter 
being  on  the  ground  that  there  was  no  such 
order  or  affidavit  on  file  with  the  clerk,  (b) 
Because  It  is  a  Judicial  matter  for  the  clerk 
to  determine  whether  it  Is  proved  to  his  sat- 
isfaction whether  it  is  a  proper  case  in  which 
to  order  publication,  and,  unless^  fraud  Is 
charged,  his  decision  as  to  whether  the  proof 
Is  sufficient  to  warrant  the  conclusion  that 
the  defendants  cannot  be  found  in  the  state 
with  due  diligence  Is  final,  and  no  special 
statement  of  facts  Is  required  by  section  156 
of  the  CJode  of  Civil  Procedure  of  1902,  it 
being  necessary  only  to  prove  the  statement 
to  the  clerk's  satisfaction,  and  his  honor  erred 
In  holding  that  the  affidavit  was  insufficient, 
or  going  into  Its  sufficiency  at  all,  as  that 
was  exclusively  for  the  clerk,  (c)  In  hold- 
ing that  the  affidavit  was  so  defective  as  to 
nullify  the  order  of  court  based  thereon,  there 
being  no  motion  to  set  aside  said  order  of 
publication  as  fraudulently  granted. 

*'(2)  His  honor  erred  in  dissolving  the  at- 
tachment on  the  ground  that  the  undertaking 
was  not  filed  with  the  approval  indorsed 
thereon  within  the  rules  of  this  court,  in 
that:  (a)  The  approval  was  duly  made  at 
the  time  the  bond  was  filed,  and  it  Is  error 
to  hold  that  the  clerk,  by  an  oversight,  could 
commit  error  which  could  not  be  remedied 
by  Indorsing  that  which  he  had  done,  on 
the  bond  nunc  pro  tunc,  (b)  In  holding  that 
It  is  the  indorsement  of  approval  rather  than 
the  approval  that  makes  the  bond  sufficient 
(c)  In  holding  that  the  rule  as  to  approval 
•of  the  Judge  or  other  officer*  refers  to  under- 
takings taken  by  the  clerk;  whereas,  he 
should  have  held  that  where  the  attachment 
Is  issued  by  the  Judge  or  other  officer,  and 
the  bond  is  filed  with  the  clerk,  It  should 
have  the  approval  of  the  officer  indorsed 


there6n,  but  where  the  clerk  himself  fssaeB 
it  no  such  indorsement  is  required,  (d) 
He  also  erred  in  holding  that  the  failure  to 
have  the  clerk  indorse  the  bond  was  fatal  to 
the  attachment  when  the  rule  of  court  says 
that  if  the  undertaking  Is  not  filed  the  at- 
tachment may  be  dissolved,  but  does  not 
make  the  penalty  for  omitting  the  Indorse- 
ment the  dissolution  of  the  attachment  (e) 
He  also  erred  in  holding  that  the  indoisement 
by  the  clerk  who  took  the  bond,  having 
approved  it  at  the  taking,  made  as  soon  as 
his  attention  was  called  to  the  same,  was 
not  a  compliance  with  the  spirit  of  the  rule 
and  should  have  sustained  the  attachment; 
and  in  not  holding  that  in  the  absence  of 
proof  of  Injury  from  such  omission,  the  de- 
fendants could  not  coniplaln. 

"(3)  The  court  erred  In  holding  that  a  de- 
fect in  the  affidavit  for  order  of  publication, 
if  there  was  such  defect  would  dissolve  the 
attachment" 

We  will  now  consider  the  exceptions.  It 
must  be  remembered  that  the  showing  before 
the  circuit  Judge  for  the  order  passed  by  him 
were  the  papers  themselves,  and  the  affida- 
vits of  R.  E.  Rivers,  clerk  of  court,  W.  P. 
Stevenson,  attorney,  and  John  Meehan,  as  the 
editor  of  the  Carolina  Citizen.  By  the  first 
two  affidavits  it  Is  clearly  made  to  appear 
that  the  attachment  was  issued  upon  an  affi- 
davit and  a  verified  complaint  both  of  which 
were  filed  In  the  office  of  the  clerk  of  court 
before  the  warrant  of  attachment  was  Issued 
on  the  1st  of  May,  1905,  and  It  was  upon  said 
papers  that  the  warrant  of  attachment  was 
issued  on  said  date.  That  thereupon  an  affi- 
davit was  made  on  the  said  1st  of  May,  on 
which  was  based  an  application  for  an  order 
for  service  of  summons  by  publication,  and 
upon  such  affidavit  the  order  for  service  of 
summons  by  publication  was  made,  and  the 
said  papers  were  filed  on  that  date  by  the 
clerk  of  court  and  such  order  for  publication 
Is  now  on  file.  And  that  the  complaint  the 
affidavit  for  attachment  and  order  for  pub- 
lication, the  bond  for  attachment  and  ord» 
for  publication,  were  all  filed  with  the  said 
clerk  of  court  on  the  1st  day  of  May,  1905, 
but  only  the  complaint,  which  was  on  the 
outside  paper  inclosing  the  others,  was  act- 
ually marked  "Filed"  on  that  day,  and  the 
others  have  since  then  been  marked  "Filed** 
by  said  clerk  of  court  having  never  been 
out  of  his  office  as  clerk.  The  affidavit  of 
Mr.  Stevenson,  who  prepared  the  papers,  sub- 
stantiates the  statement  of  the  clerk  In  every 
particular.  The  affidavit  of  Mr.  Meehan 
merely  states  the  publication  of  the  order  for 
service  upon  the  defendants  by  publication. 
There  was  no  affidavit  to  deny  or  modify  any 
of  these  statements  for  the  plaintiff.  The 
order  of  the  circuit  Judge,  appealed  from, 
relates  to  the  failure  of  the  clerk  of  court  to 
Indorse  his  approval  upon  the  attachment 
bond  itself,  and  that  no  sufficient  affidavit 
appears,  as  required  by  section  156  of  the 
Code  of  Civil  Procedure  of  1902  that  the  de- 
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fendantfl  cannot  after  due  diligence  be  found 
in  the  state. 

1.  We  cannot  sustain  the  order  in  the  last 
respect,  for  It  was  no  part  of  the  motloh 
of  the  defendants,'  and  so  much,  therefore, 
of  the  Judge's  order  cannot  be  sustained, 
but  as  to  the  other  portions  we  have  been 
greatly  exercised. 

2.  In  the  case  of  Townsend  t.  SparlES,  50 
S.  G.  880,  384,  27  S.  E.  801,  803.  Mr.  Justice 
Jones,  speaking  for  this  court,  held  that  the 
filing  of  a  paper  by  the  clerlE  of  court  is  when 
a  paper  said  to  be  filed  is  actually  "delivered 
to  the  proper  officer  and  by  him,  received  to 
be  kept  on  file."  It  is  true,  in  the  case  just 
dted,  that  court  held  that  the  paper  there  in 
question  was  not  filed  In  the  proper  sense  of 
the  word,  because  it  was  immediately  after- 
wards allowed  to  be  removed  from  the  said 
clerk's  office;  but  unquestionably  in  thecase  at 
bar  every  paper  referred  to  was  actually 
on  file  in  the  office  of  the  clerk  of  court,  al- 
though each  one  was  not  so  marked.  The 
word  "Filed"  was  placed  by  the  clerk  <m  the 
complaint,  in  which  complaint  was  inclosed 
each  of  the  other  papers  referred  to.  We 
hold,  therefore,  that  each  one  of  these  papers 
has  received  the  full  benefit  of  the  require- 
ment to  be  filed.  The  greatest  trouble  is 
raised  by  rule  69  of  the  circuit  court,  which 
requires  that  there  shall  be  indorsed  on  the 
-undertaking  or  bond  of  the  plaintiff  the  ap- 
proval of  the  clerk  of  court,  which  was  re- 
quired to  be  indorsed  on  the  bond  itself.  Sec- 
tion 156  of  the  Ck)de  of  Civil  Procedure  of 
1902,  only  requires  that  the  clerk  shall  be 
satisfied,  as  an  officer,  that  the  bond  or  un- 
dertaking in  question  shall  be  approved  by 
tbe  clerk  of  court  This  bond  was  held  by 
the  clerk  to  be  sufficient,  as  is  evidenced 
by  the  fact  that  he  acted  thereon  by  his  con- 
duct in  thereafter  issuing  the  attachment. 
We  admit  that  there  are  reasons  at  times 
why  the  approval  should  appear  by  an  in- 
dorsement upon  the  bond  itself,  but  it  does 
aeem  to  us  that  in  the  case  at  bar  there  is 
no  allegation  that  the  bond  was  insufficient 
It  was  approved  by  the  clerk  himself,  whose 
duty  it  was  not  to  issue  a  warrant  for  at- 
tachment until  a  sufficient  bond  was  executed 
by  the  plaintiff.  However,  we  think  that 
the  decision  of  this  court  in  Grollman.  v.  Lip- 
sitz,  43  S.  G.  329,  21  S.  B.  272,  is  applicable, 
wherein  it  is  held  that  rule  66  of  the  circuit 
court  requiring  undertakings  In  attachment 
to  be  witnessed  was  inoperative  because  a 
rule  of  court  cannot  impose  conditions  not 
required  by  the  statute.  So  we  hold  in  ac- 
cordance with  the  reasoning  and  decision  of 
the  case  just  cited,  that  this  rule  of  court 
69  should  not  be  held  to  go  beyond  the 
statute  of  this  state,  which  nowhere  required 
any  such  thing  to  be  so  indorsed  on  the  bond. 
We,  therefore,  sustain  the  exceptions  of  the 
plaintiff. 

It  is  therefore  the  Judgment  of  this  court 
that  the  order  appealed  from  be  reversed,  and 
the  case  remanded  to  the  circuit  court 


(78  s.  C.  42S) 
BXOHANGB  BANKING  ft  TRUST  CO,  v, 
riNLEY  et  aL 

(Supreme  Oourt  of  South  Oarolina.    March  7, 
1906.) 

Pabent  and  Ohtld— Dutt  to  Suppobt. 

Where  a  mother  obtains  a  judgment  In  di- 
vorce giving  her  the  custody  of  the  child,  the 
father,  though  absolved  from  all  legal  obliga- 
tion to  support  the  child,  la  morally  bound  to  as- 
sist it,  and  where  he  receives  a  legacy  for  such 
child  as  executor,  and  he  makes  payment  to  her 
to  relieve  her  necessities,  they  will  be  deemed 
made  under  his  moral  obligation,  and  he  can* 
not  obtain  credit  therefor  on  the  legacy  re- 
ceived. 

Appeal  from  Ck>mmon  Pleas  Circuit  Ck>urt 
of  Charleston  County;  Memminger,  Judge. 

Action  by  the  Bxchange  Banking  &  Trust 
Company,-  as  guardian  of  Minnie  J.  Finley, 
against  Edward  Finley  and  others.  Decree 
for  plaintiff,  and  defendant  Finley  appeals. 
Afflrmed. 

Mitchell  ft  Smith,  for  appellant  B.  A. 
Hagood  and  Legare  Walker,  for  respondent 

GARY,  A.  J.  The  question  presented  by 
this  appeal  is  whether  a  father  who,  as 
executor,  had  in  his  hands  a  legacy  bequeath- 
ed  to  his  infant  daughter,  has  the  right  to  set 
up  as  a  counterclaim  sums  expended  for  her 
maintenance^  when  sued  by  her  to  recover 
said  legacy,  on  the  ground  that  he  had  been 
previously  absolved  from  legal  liability  to 
support  his  daughter. 

The  facts  out  of  which  the  controversy 
arose  are  thus  stated  in  the  decree  of  his 
honor,  the  Circuit  Judge:  "Thomas  Finley* 
late  of  Charleston,  died  in  1802,  leaving  an 
estate  of  about  $29,000.  He  had  executed  a 
will,  whereby  his  brother,  Bdward  Finley, 
was  appointed  acecutor,  and  wherein  a  leg- 
acy of  $1,000  was  bequeathed  to  Minnie  J. 
Finley  (daughter  of  Edward  Finley),  then  a 
very  young  child  and  now  about  19  years 
of  age.  This  legacy  was  to  be  paid  15  months 
after  testator's  death,  without  interest  until 
the  expiration  of  the  said  15  months.  In 
1891,  Edward  Finley  was  divorced,  at  Chi- 
cago, from  his  wife,  the  mother  of  Minnie 
Finley,  and  she  was  given  custody  of  the 
child,  and  he,  under  the  law,  freed  from  all 
legal  obligations  to  support  the  child;  the 
divorced  mother  of  Minnie  Finley  placed  the 
child  at  a  Catholic  educational  Institution  at 
Chicago,  and  paid  her  board  and  tuition 
there  for  a  while,  when,  it  seems,  she  ceased 
paying,  and,  upon  application  of  the  authori- 
ties there,  the  father,  Edward  Finley,  paid 
such  board  for  a  time;  but  several  years 
ago,  upon  his  ceasing  to  pay,  the  child  was 
discharged  from  the  institution.  How  she 
has  been  supported  and  cared  for  in  the 
interval  to  this  time  does  not  appear,  but 
certainly  not  by  the  father.  It  does  not  ap- 
pear that  any  guardian  of  the  estate  of 
Minnie  Finley  was  ever  appointed  anywhere, 
and  it  is  quite  sm:e  there  was  none  in  South 
Carolina  up  to  the  time  of  the  appointment 
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of  the  plaintiff  herein,  which  as  such  guard- 
Ian  now  brings  this  action  for  an  accounting 
against  said  Edward  Finley,  as  executor,  etc, 
and  for  the  recovery  of  said  legacy  for 
Minnie  FInley.  On  November  4,  1893,  Ed- 
ward Finley  filed  an  account  In  the  probate 
court  at  Charleston,  in  which  account  said 
legacy  is  stated  to  be  paid,  and  he  was  dis- 
charged as  executor  of  his  brother,  Thomas 
Finley.  As  a  matter  of  fact  in  the  case,  no 
part  of  this  legacy  has  ever  been  paid  to  any 
duly  appointed  guardian  of  Minnie  iFlnley, 
although  under  the  terms  of  the  will  it  has 
been  payable  with  interest  for  some  seven  or 
eight  years.  But  the  claim  of  the  defendant, 
Edward  Finley,  here  is  that  he  has  paid  out 
of  the  bulk  of  it  for  necessaries  for  her  sup- 
port and  maintenance;  and  as  against  this 
action  for  the  legacy,  he  sets  up  these  al- 
leged payments  (amounting  in  all.  It  is  al- 
leged, to  $969),  both  as  an  equitable  defense 
and  as  a  counterclaim;  and  BeekB  to  have 
them  set  off  against  the  legacy  admittedly  in 
his  hands  as  executor  of  his  brother's  will. 
Stripped  of  extraneous  matter,  there  are  real- 
ly but  two  questions  which  fall  out  for  de- 
cision In  this  case:  First  Did  Edward  Fin- 
ley actually  pay  out  of  the  amounts  set  out 
In  his  answer  for  necessaries  for  Minnie 
Finley?  Second.  If  so,  should  they  be  legal- 
ly or  equitably  set  off  against  the  legacy,  as 
prayed  for  in  the  answer?  It  Is  a  conceded 
proposition  of  law  in  the  case  that,  after 
the  divorce,  Edward  Finley  was  under  no 
such  legal  obligation  as  that  of  a  father  to 
a  child  to  pay  for  necessaries  for  his  infant 
daughter,  Minnie  Finley.  It  is  denied,  as  a 
matter  of  fact,  that  the  evidence  is  sufficient 
to  establish  .the  payments,  or  that,  if  es- 
tablished, they  can  be  considered  more  than 
mere  gratuities.  Induced  by  the  natural  ten- 
derness and  affection  of  a  father  to  a  child, 
the  decree  for  divorce  excusing  him  from 
any  such  legal  obligation  to  the  contrary  not- 
withstanding. It  is  argued  for  defendant 
that  the  idea  of  gratuity  is  Inconsistent  and 
irreconcilable  with  the  idea  of  misapprehen- 
sion of  the  legacy." 

The  findings  of  fact  and  conclusions  of 
law  by  the  circuit  judge  are  as  follows:  "I 
have  reached  a  conclusion,  however,  upon  the 
facts  of  the  case,  after  a  careful  examination 
of  the  pleadings  and  testimony,  which  lead 
me  to  the  irresistible  conclusion  that  this  is 
no  such  case  in  which  a  court  of  equity 
should  sanction  any  such  actions  as  those  of 
Edward  Finley  towards  his  infant  daughter, 
Minnie  Finley,  whereby  he  has  deprived  her 
of  her  uncle's  bounty  entrusted  to  his  hands 
for  her  benefit  and  unqualifiedly  under  the 
will  for  her  with  interest,  15  months  after  the 
said  testator's  death.  I  do  not  think  it  is 
necessary  even  to  attempt  to  reconcile  the 
dilemma  in  which  her  attorneys  are  sought 
to  be  placed  upon  the  argument  (and  I  must 
say  right  here  that  this  case  has  been  most 
ably  and  completely  argued  before  me,  and 
in  all  respects  presented  so  that  I  have  had 


as  little  difficulty  as  possible  In  arriving  at 
my  conclusion).  The  testimony,  viewed  In 
the  light  of  the  Intrinsic  probabilities  of  the 
situation,  disclosed  by  the  record,  satisfies 
me  that  Edward  Finley  simply  appropriated 
this  legacy  of  his  daughter,  and  converted  it 
to  his  own  use,  and  wiien  demands  were 
made  upon  him  for  necessaries  which  it  was 
said  her  mother  was  unable  to  meet,  he  met 
those  demands  reluctantly  out  of  his  own 
funds,  and  the  least  extent  possible  (either 
moved  by  those  natural  dictates  of  a  parent 
for  his  offspring,  which  as  above  stated,  ho  de- 
cree for  divorce,  nor  any  other  human  agency, 
can  eradicate  altogether  from  the  human 
breast;  or  to  avoid  bringing  on  legal  inquiry 
and  the  consequent  compulsion  upon  him  to 
make  a  settlement  with  her  and  discharge 
the  legacy).  The  payments  he  made  for  her 
at  the  Catholic  academy  and  to  the  doctors 
and  for  clothing,  if  he  made  them  to  the  ex- 
tent claimed  in  his  answer  (and  the  testi- 
mony is  very  meager  and  unsatisfactory  as 
to  these  alleged  payments)  were,  in  my  opin- 
ion,- paid  by  him  gratuitously  in  the  sense  of 
the  law,  but  more  In  the  nature  of  expediency 
to  keep  his  daughter  from  actual  want  and 
consequent  more  rigid  inquiry  on  her  behalf 
into  her  affairs.  And  he  never  had  express- 
ed the  slightest  Intention  of  making  these 
payments  a  charge  against  the  legacy.  He, 
perhaps,  Intended  to  pay  her  the  legacy  when 
he  saw  fit ;  but  he  did  not  intend  to,  and  did 
not  in  the  law  or  fact,  carry  out  the  solemn 
sentence  of  his  brother's  will.  He  undertook 
to  ignore  and  set  at  naught  the  directions  of 
the  most  sacred  instrument  known  to  the 
la^,  a  dead  man's  will,  and  yet  he  Is  here  in- 
voking the  aid  of  a  court  of  equity,  which, 
through  the  humble  instrumentality  of  its 
presiding  judge,  is  here  charged  by  decisions 
of  our  courts  now  hoary  with  age,  coming 
down  to  us  from  judges  and  chancellors 
whose  very  names  demand  our  reverence, 
admiration,  and  respect,  with  the  sacred  duty 
of  protecting  the  Interests  of  those  who,  by 
reason  of  their  tender  years,  cannot  protect 
themselves.  He  was  divorced  from  the  moth- 
er and  she  given  the  custody  and  control  of 
the  child.  It  is  manifest  he  did  not  intend 
the  mother  to  get  control  of  the  legacy.  See 
his  letter  to  Dr.  Smith,  of  August  4,  1900, 
•I  know  nothing  would  be  more  pleasing  to 
her  mother  than  to  get  her  fingers  on  that 
money.'  Now,  It  Is  no  use  to  go  over  the 
cases  from  our  state,  and  elsewhere,  which 
establish  the  principles  of  law  controlling 
the  situation  here.  There  can  be  no  doubt, 
from  these  cases,  that  while  it  is  better  prac- 
tice for  a  guardian  or  trustee  to  get  the  sanc- 
tion of  the  court  for  the  expenditure  of  any 
of  the  capital  of  the  ward  as  cestui  que  trust, 
there  may  be  exigences  which  will  require 
such  a  break  in  the  capital  before  such  sane- 
tion  can  be  obtained,  and  which  will  at  once 
be  sanctioned  when  brought  to  the  attention 
of  the  court;  and  there  may  be  cases  even 
where  there  is  no  exigency,  but  the  mon^ 
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has  actually  and  in  good  faith  been  paid  ont 
for  necessaries  of  the  ward  as  cestui  que 
trust,  which  a  court  of  equity  would  ratify 
and  allow  to  be  set  ofTln  a  suit  subsequently 
brought  by  or  on  behalf  of  the  ward  or  cestui 
que  trust  All  I  can  say  here  is  that  this 
does  not  appear  to  me  as  such  a  case.  There 
does  not  seem  to  me  to  surround  It  and  to 
characterize  the  actions  of  the  executor  here, 
who  held  this  legacy  as  guardian  of  his  own 
wrong  as  trustee  by  operation  of  law,  after 
it  became  payable  under  the  will,  that  ap- 
parent openness  of  dealing  and  purpose  to 
act  for  the  best  Interest  of  the  child  which 
recommends  a  case  to  the  court  when  such 
a  defense  is  Interposed  as  we  have  here. 
The  atmosphere  here  Is  one  of  concealment 
and  deceit  The  executor  credits  himself  in 
the  probate  court  with  paying  the  legacy  in 
full,  when,  as  a  matter  of  fact,  he  had  not, 
even  on  his  own  showing,  paid  it  more  than 
In  part  There  is  no  real  pretense  at  an 
inyestment  of  the  fund  for  the  benefit  of  the 
child  (unless  the  mere  juggling  with  the 
bank  stock  can  be  called  such  Investment, 
which  It  cannot)  and  the  application  of  the 
income  to  her  needs  and  a  break  into  the 
capital  only  upon  clear  proof  of  necessity. 
The  terms  of  the  dead  uncle's  will  were  not 
compiled  with,  and  yet  the  discharge  as  ex- 
ecutor was  deceitfully  obtained;  the  Infant 
abandoned,  and  for  years  no  money  paid 
for  her  at  all,  or  Income  credited  to  her. 
The  doctor  whose  services  she  seems  to  have 
required,  deceived  as  to  her  ability  to  pay 
his  bill,  no  frank  disclosure  of  the  status  of 
her  legacy  in  his  hands,  no  systematic  or  any 
other  sort  of  accounts  kept;  and  the  bold 
claims  set  up  here,  years  after  the  money 
should  have  been  paid  or  Invested  for  her, 
that  a  large  *sum,  almost  the  whole  capital  of 
the  legacy,  was  expended  by  him  for  nec- 
essaries for  her,  and  an  appeal  made  to  the 
conscience  of  the  court  in  his  behalf  there- 
for. The  plaintiff  herein  is  entitled  to  the 
relief  demanded  in  the  complaint,  and  the 
defense  and  counterclaim  are  neither  sus- 
tained. I/et  it  be  referred  to  Master  Mit- 
chell to  compute  the  amount  due  under  the 
will  of  Thomas  Finley  to  the  legatee,  Minnie 
Finley,  pursuant  to  the  conclusions  herein 
announced,  and  report  the  same  to  this  court 
for  its  further  order  and  decree  thereupon." 
The  appellant's  attom^s  in  their  argu- 
ment say:  "The  sole  question  in  the  case 
under  the  decision  of  the  Judge  is :  Were 
these  payments  made  by  Edward  Finley,  In 
the  eye  of  the  law,  such  gratuituous  pay- 
ments as  that  he  is  not  entitled  to  have  the 
benefit  of  credit  for  the  amounts  so  paid. 
In  an  accounting  with  the  plaintiff?  This  is- 
sue is  further  narrowed,  inasmuch  as  the 
facts  are  not  disputed  and  the  question  is: 
Did  the  circuit  judge  draw  a  correct  legal 
conclusion  from  those  facts?'    In  Riddle  v. 


Riddle,  5  Rich.  Eq.  31,  34,  It  Is  said :  ««When- 
ever  the  father  or  other  near  relative  of  the 
infant  is  trustee.  In  such  case  he  should 
show  distinctly  his  purpose  to  charge  for 
maintenance  >  or  maintenance  before  such 
manifestation,  may  be  justly  Inferred  to  be 
afforded  gratuitously."  The  case  of  Crosby 
V.  Crosby,  1  S.  C.  337,  states  the  principle 
correctly,  that  when  a  father  makes  a  gratui- 
ty to  a  child,  he  cannot  afterwards  convert 
it  into  a  debt  In  the  case  of  Pressley  v. 
Davis,  7  Rich.  Eq.  105,  62  Am.  Dec.  396,  the 
following  principle  is  announced:  "If  the 
father  were  now  claiming  for  the  past  main- 
tenance of  his  children,  the  claim  would  be 
rejected.  A  father  is  bound  to  maintain  his 
Infant  children  from  his  own  estate,  however 
ample  may  be  their  separate  resources,  and 
no  allowance  for  this  purpose  will  be  made 
to  hhn  out  of  their  estate.  If  he  is  unable 
to  maintain  them,  the  court  may  order  main- 
tenance out  of  their  own  property,  upon  his 
petition  for  this  puipose;  the  first  point  of 
inquiry  being  his  ability  to  maintain  them 
suitably  from  his  own  estate.  But  his  past 
maintenance  of  them,  creates  no  debt  from 
them  to  him." 

The  appellant's  attorneys,  however,  con- 
tend that  after  the  defendant  was  absolved 
from  the  legal  obligation  imposed  upon  him 
to  support  his  Infant  daughter,  they  sustain- 
ed towards  each  other  the  relation  of  stran- 
gers; and  that  when  he,  as  executor,  came  in- 
to possession  of  the  legacy  bequeathed  to  her, 
he  occupied  no  other  attitude  that  that  of 
her  trustee.  While  It  is  true  that  the  judg- 
ment in  the  divorce  proceedings  absolved  him 
from  all  legal  obligation  to  maintain  her, 
nevertheless  he  still  remained  under  a  moral 
duty  to  render  her  assistance,  which  was  not 
lessened  by  those  proceedings.  Indeed,  when 
It  was  adjudged  in  a  proceeding  to  which  he 
was  a  party  that  he  was  no  longer  liable  for 
her  support,  the  moral  obligation  became 
greater,  for  the  reason  that  he  took  part  in 
depriving  her  of  her  legal  rights.  The  de- 
fendant invokes  the  aid  of  the  court  In  the 
exercise  of  its  chancery  powers,  which  it  can- 
not grant  without  ignoring  the  moral  obliga- 
tion that  rested  upon  him  to  support  his  in- 
fant daughter.  He  does  not  come  into  court 
"with  clean  hands,"  and,  therefore,  is  not  in 
a  position  to  ask  for  equitable  relief.  In 
making  the  expenditures  for  the  mainte- 
nance of  his  daughter,  the  court  will  presume 
that  his  intention  was  to  discharge  and 
not  to  violate  his  moral  obligation,  or,  as 
said  by  the  circuit  judge,  that  he  was  "moved 
by  those  natural  dictates  of  a  parent  for  Its 
offspring,  which  no  decree  of  divorce  nor  any 
other  human  agency,  can  eradicate  altogether 
from  the  human  breast" 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 
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(141  N.  C.  60) 
EDWARDS    r.    CITY    OP   GOLDSBORO. 

(Supreme  Court  of  North  Carolina.    April  10, 
1906.) 

1.  Municipal  Cobposatiors  —  Iixegal  Con- 
tbact—location  of  publio  buildings. 

A  contract  between  a  city  and  the  owners  of 

E>erty  therein  to  locate  certain  public  build- 
near  their  property  in  consideration  of  cer- 
paymenta  to  be  made  by  them  to  the  city 
was  illegal,  as  in  violation  of  Revisal  IdOo, 
f  2916,  declaratory  of  the  common  law,  requir- 
ing municipal  oflBcers  to  use  the  public  property 
as  the  interests  of  the  municipality  may  require. 
[Ed.  Note. — For  cases  In  point,  see  voL  11, 
Cent.  Dig.  Contracts,  S8  570,  571,  595.] 

2.  CONTBACT  —  ILLEQALITT  —  PARTIAL     PBB- 
FOBMANCB   —   ReCOYEBT    OF    CONSIDERATION 

Paid. 

Where  a  city  made  an  illegal  contract  with 
certain  property  owners,  whereby  a  city  hall 
and  market  house  were  to  be  erected  by  the  city, 
and  the  city  erected  the  hall,  but  not  the  market 
house,  the  property  owners  could  not  recover 
the  sums  paid  by  them  to  the  city  under  the 
contract 

[Ed.  Note. — ^For  cases  in  point,  see  voL  11, 
Cent  Dig.  Contracts,  ft  68&J 

Appeal  from  Superior  Court,  Wayne 
County;   Ward,  Judge. 

Action  by  Asher  Edwards  against  the  city 
of  Goldsboro.  From  a  judgment  in  favor 
of   defendant,   plaintiff    appeals.     Affirmed. 

The  plaintiff,  in  his  complaint,  alleged  that, 
by  an  act  of  the  General  Assembly,  the  de- 
fendant was  authorized,  to  build  a  city  hall 
and  market  house,  and  that  plaintiff  and 
other  citizens  of  Goldsboro,  who  owned  real 
estate  therein  and  who  believed  that  the  lo- 
cation of  the  proposed  public  buildings  near 
their  property  would  greatly  enhance  its 
value,  offered  to  subscribe  and  pay  to  tlie 
city  divers  sums  of  money,  amounting  in  the 
aggregate  to  $1,035,  if  the  city  authorities 
would  erect  said  buildings  on  a  site  near  tlie 
property  of  the  subscribers,  and  the  offer  was 
made  and  the  money  was  afterwards  ac- 
tually subscribed  and  paid  for  the  purpose 
and  with  the  intent  of  inducing  tiie  city  to 
locate  the  buildings  at  said  place  and  with 
tiie  view  of  enhancing  the  value  of  their 
property  and  receiving  the  benefit  of  the 
said  location,  and  the  money  was  accepted 
by  the  city  with  knowledge  of  said  intent 
That  plaintiff  paid  the  sum  of  $600  to  the 
fund  for  that  purpose,  and  that,  notwith- 
standing the  receipt  of  the  money  by  the  de- 
fendant and  its  promise  in  consideration  of 
the  sum  to  locate  both  buildings  at  the  said 
place,  the  defendant  has  erected  the  city 
hall  as  it  promised  to  do,  but  has  failed,  and, 
upon  demand,  has  refused,  to  so  erect  the 
market  house,  but  instead  has  put  up  fish 
stalls,  which  have  proved  to  be  a  real 
detriment  to  their  property.  That  the 
erection  of  the  city  hall,  while  of  some,  is  yet 
of  very  little  benefit;  the  location  and 
erection  of  the  market  house  being  the  main 
object  of  their  subscription.  The  plaintiff 
demanded  the  return  of  the  $600  paid  by 
him,  and,  upon  refusal  of  the  defendant  to 
comply  therewith,  brought  tills  action  to  re- 


cover the  same  with  interest,  and  the  prayer 
of  his  complaint  is  to  that  effect  The 
principal  allegations  of  the  complaint  as  to 
the  subscription  and  its  purpose  are  admitted 
in  the  answer,  though  the  defendant  denies 
that  it  has  not  complied  with  the  agreement, 
and  alleges  that  tiie  structures  erected  had 
Improved  the  value  of  plaintiff's  property. 
It  is  not  necessary  to  make  further  reference 
to  the  answer.  Issues  were  submitted  to 
the  jury  which,  with  the  answers  thereto^ 
are  as  follows:  "(1)  Did  the  defendant  city 
fall  to  locate  and  erect  a  market  near  the 
property  of  the  plaintiff  as  alleged?  Ans.  Yes. 
(2)  Did  the  plaintiff  pay  to  the  defendant 
$600  on  agreement  that  the  defendant  would 
locate  the  city  hall  and  market  house  near 
plaintiff's  property?  Ans.  Tes.  (3)  What 
amount,  if  any,  has  the  property  of  plaintiff 
been  enhanced  by  the  erection  of  the  build- 
ings by  the  defendant  on  the  location 
mentioned  in  the  pleadings?  Ans.  $600.** 
The  plaintiff,  upon  the  first  two  findings  of 
the  jury,  prayed  ore  tenus  for  judgment  in 
the  nature  of  a  mandamus  to  compel  the  de- 
fendant to  locate  and  erect  a  market  house 
as  it  had  agreed  to  do.  This  prayer  was  re- 
fused, and  plaintiff  excepted.  The  court 
thereupon  entered  judgment  for  tiie  de- 
fendant, that  it  go  without  day  and  recover 
its  costs.  The  plaintiff  excepted  and  ap- 
pealed. 

'  Aycock  &  Daniels  and  W.  C.  Hunroe,  for 
appellant  Dortch  &  Barham,  for  appellee. 

WALKER,  J.  (after  stating  the  case). 
While  the  plaintiff,  in  his  complaint,  prayed 
for  the  judgment  to  which  we  think  he  was 
legally  entitled,  instead  of  a  mandamus,  if 
the  contract  with  the  city  had  been  valid, 
yet  his  cause  of  action  was  not' properly  con- 
ceived, and  he  cannot  recover  the  $600  which 
be  subscribed  and  paid  because  the  contract 
with  the  city  was  broken  by  it,  as  it  was 
void,  being  against  public  policy  and  founded 
upon  an  illegal  consideration.  For  the  same 
reason,  the  third  issue  was  immaterial,  as 
constituting  the  basis  for  affirmative  relief, 
in  behalf  of  the  defendants.  The  enhance- 
ment in  value  of  plaintiff^s  property  by  the 
erection  of  the  city  hall  on  the  site  designated 
in  the  contract  cannot  be  used  as  a  counter- 
claim, as  the  city  can  gain  nothing,  either 
directly  or  indirectly,  by  the  illegal  trans- 
action. It  surely  cannot  benefit  in  any 
way  by  a  void  contract,  for,  when  It  is  de- 
termined that  the  transaction  was  invalid, 
any  increase  in  value  of  the  plaintiff's 
property  becomes  a  mere  incident  of  the 
erection  of  the  building  at  that  place,  and 
the  case  stands  the  same  as  if  the  contract 
had  not  been  made,  and  what  the  city  did 
was  merely  a  voluntary  act  on  its  part 
There  is  nothing,  therefore,  to  support  the 
claim  for  an  allowance  because  of  the  en- 
hancement for  the  reason  already  stated  and 
for  the  reason  hereafter  assigned  for  denying 
relief  to  the  plaintiff.    The  form  of  the  Issues 


N.C.) 


EDWARDS  V.  CITY  OF  GOLDSBORO. 


653 


indicates  tbat  the  court  proceeded  in  the 
trial  upon  the  theory  that  the  contract  was 
valid,  and  had  been  broken^  and  for  this 
reason  submitted  the  third  issue,  whereas  the 
case  should  have  been  tried  upon  the  opposite 
idea — ^that  the  contract  was  void,  and  that 
no  question  of  damages  or  other  question 
which  presupposed  the  validity  of  the  con- 
tract, such  as  the  enhancement  in  value  of 
plaintiff's  property,  was  presented.  While 
the  third  issue  was  not  material  in  the  re- 
spect indicated,  it  is  material  In  another 
respect,  as  will  hereafter  appear.  If  the  con- 
tract was  void,  and  plaintiff  is  not,  by  his 
relation  to  the  transaction,  prevented  from 
recovering,  it  follows  that  he  would  be  en- 
titled to  Judgment,  as  for  money  had  and 
received  to  his  use,  or  for  money  paid  upon 
a  consideration  which  has  failed  or  upon  a 
condition,  compliance  with  which  cannot  be 
enforced,  which  practically  amounts  to  the 
same  thing.  For  the  same  reason  as  that 
Just  given,  plaintifTs  prayer  for  a  man- 
damus, or  coercive  process,  was  properly 
denied.  This  sufficiently  disposes  of  all  pre- 
liminary matters  and  brings  us  to  the  con- 
sideration   of    the    real    issues    involved. 

The  case  naturally  resolves  itself  into  two 
questions  which  require  discussion:  First 
Was  the  contract  against  public  policy,  or 
based  upon  an  illegal  consideration,  and 
therefore  void?  Second.  The  plaintiff  being 
a  party  to  the  illegal  transaction,  if  It  wai 
Illegal,  is  he  In  a  position  to  ask  for  a  return 
of  the  money,  or  is  he  debarred  of  a  recov- 
ery, being  in  pari  delicto? 

The  statute  provides  that  the  authorities 
of  a  town,  whether  commissioners  or  alder- 
men, shall  make  such  orders  for  the  disposi- 
tion or  use  of  its  property  as  the  interest  of 
the  town  may  require.  Revisal  1905,  S  2916. 
Judge  Dillon,  referring  to  the  general  duty 
of  municipal  officers  with  respect  to  the  af- 
fairs which  they  have  in  charge,  says: 
"Powers  are  conferred  upon  municipal  cor- 
porations for  public  purposes;  and  as  their 
legislative  powers  cannot,  as  we  have  Just 
seen,  be  delegated,  so  they  cannot,  without 
legislative  authority,  express  or  implied,  be 
bargained  or  bartered  away.  Such  corpora- 
tions may  make  authorized  contracts,  but 
they  have  no  power,  as  a  party,  to  make 
contracts  or  pass  by-laws  which  shall  cede 
away,  control,  or  embarrass  their  legislative 
or  governmental  powers,  or  which  shall  dis- 
able them  from  performing  their  public  duties. 
The  cases  cited  mark  the  scope  and  illustrate 
the  application  of  this  salutary  principle  in 
a  great  variety  of  circumstances,  and,  for  the 
protection  of  the  citizen,  it  is  of  the  first 
importance  that  it  shall  be  maintained  by 
the  courts  in  its  full  extent  and  vigor.**  1  Dil- 
lon, Mun.  Corp.  (4th  Bd.)  p.  156,  S  97.  It 
will  be  seen,  therefore,  that  public  office  in 
a  city  is  a  public  trust  to  be  administered 
for  the  equal  benefit  and  advantage  of  all 
the  dtlsens  of  the  municipality,  and  the  gov- 
erning body  will  not  be  permitted  to  contract 


at  any  time  so  as  to  deprive  itself  of  the 
free  exercise  of  its  Judgment  and  discretion 
in  providing  for  what  may  afterwards  turn 
out  to  be  the  best  interest  of  all  citizens 
alike,  and  especially  will  it  not  be  allowed 
by  an  obligatory  agreement  to  discriminate 
in  favor  of  one  citizen  or  class  of  citizens  as 
against  another  entitled  to  equality  of  privi- 
lege and  benefit,  even  for  a  valuable  consid- 
eration. It  must  at  all  times  retain  freedom 
of  Judgment,  so  that  its  decisions  will  be 
Influenced  only  by  a  regard  for  the  public 
welfare.  We  take  it  that  any  contract  by 
which  it  should  be  attempted  to  prevent  the 
city  authorities  from  deciding  impartially  on 
a  matter  affecting  the  general  welfare  would 
be  unenforceable.  If  public  trustees  or  offi- 
cers may,  by  contract,  divest  themselves  of 
any  portion  of  the  essential  powers  intrusted 
to  them,  they  may  Just  as  well  alienate  all 
of  them,  though  by  degrees,  and  thus  even- 
tually abdicate  the  exercise  of  every  govern- 
mentEil  function.  Such  agreements  are,  there- 
fore, contrary  to  the  true  principles  upon 
which  society  is  founded  and  subversive  of 
all  well-regulated  government  These  prop- 
ositions would  seem  to  be  self-evident  "All 
agreements  for  pecuniary  considerations,  to 
control  the  business  operations  of  the  gov- 
ernment or  the  regular  administration  of 
Justice,  or  the  appointment  to  public  offices, 
or  the  ordinary  course  of  legislation,  are  void 
as  against  public  policy,  without  reference 
to  the  question  whether  improper  means  are 
contemplated  or  used  in  their  execution. 
The  law  looks  to  the  general  tendency  of 
such  agreements,  and  it  closes  the  door  to 
temptation  by  refusing  them  recognition  in 
any  of  the  courts  of  the  country."  Tool  Co. 
V.  Norris,  2  WalL  45, 17  L.  Ed.  868;  Cameron 
V.  McFarland,  4  N.  C.  299,  6  Am.  Dec.  566; 
Wharton  on  Contracts,  S  403. 

The  leading  case  of  Martin  v.  Mayor,  1 
Hill  (N.  Y.)  546  is  one  in  which  the  principle 
was  applied,  and  where  it  appeared  that  for 
a  consideration,  public  trustees  agreed  with 
a  lot  owner  to  make  certain  improvements, 
which  they  refused  to  do.  The  court  held 
that  they  might  decline  to  go  forward  with 
the  improvement  on  the  ground  that  it  was 
injurious  or  unprofitable  to  the  public,  and 
that  in  this  respect  they  enjoyed  a  discre- 
tion which  individuals  have  no  power  to  con- 
trol and  the  trustees  no  power  to  part  with. 
It  was  further  said:  '^o  allow  that  commis- 
sioners of  streets  and  highways  may  bind 
themselves  by  contract  to  subserve  the  in- 
terests of  individuals  would  be  a  clear 
violation  of  public  policy.  They  are  officers  ' 
of  municipal  corporations  or  quasi  corpor- 
ations, and,  in  respect  to  the  laying  out  of 
streets  and  highways,  are  primarily  bound 
to  consult  the  interests  of  the  community  at 
large."  The  doctrine  there  enforced  was 
that  a  contract  will  not  be  sustained  whi^h 
tends  to  restrain  or  control  the  Judgment 
of  public  officers,  which  must  always  be  im- 
partial.   But  all  promises  of  individuals  to 
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p«(y  a  portion  of  the  expenses  of  public  Im- 
provements do  not  necessarily  fall  within 
the  principle  and  may  not  be  void.  The  va- 
lidity of  the  particular  contract  will  depend, 
of  course,  upon  whether  it  has  the  evil  ten- 
dency to  influence  the  officer  in  the  discharge 
of  his  public  duty  by  trammelling  his  Judg- 
ment in  matters  about  which  he  should  be 
left  free  to  act  as  the  public  Interest  alone 
may  dictate  or  require.  This  is  the  vitia- 
ting element,  and  if  the  agreement  has  that 
tendency  in  the  eye  of  the  law,  it  makes 
no  difference  what  is  the  actual  motive  in 
the  particular  instance,  or  how  pure  it  may 
be.  In  the  case  of  W.  S.  B.  Society  v.  Phil- 
adelphia, 31  Pa.  175,  72  Am.  Dec.  730,  the 
rule  was  said  to  rest  upon  the  ground  that 
a  corpo.ation,  acting  for  the  benefit  of  oth- 
ers, has  no  power  to  enter  into  a  contract 
which  would  prevent  it  from  performing  its 
public  duties,  and  that  this  restriction  upon 
the  power  of  a  corporation  to  make  such 
contracts  is  nothing  more  or  less  than  the 
application  of  the  familiar  principle  which 
avoids  the  contracts  of  individuals  when  they 
are  detrimental  of  the  rights  of  the  public 
This  identical  question  was  fully  considered 
by  a  court  of  exceptional  ability  in  Gale  v. 
Village  of  Kalamazoo,  23  Mich.  344 ,  9  Am. 
Rep.  74,  in  which  Cooley,  0.  J.,  for  the  court, 
said:  "If  a  municipal  corporation  can  pre- 
clude itself  in  this  manner  from  establishing 
markets  wherever  they  may  be  thought  de- 
sirable, or  from  abolishing  them  when  found 
undesirable.  It  must  have  the  right  also  to 
agree  that  it  will  not  open  streets,  or  intro- 
duce water  for  the  supply  of  Its  citizens, 
except  from  some  specified  source,  or  buy 
fire  engines  of  any  other  than  some  stipu- 
lated kind,  or  contract  for  any  public  work 
except  with  persons  named;  and  If  it  might 
do  these  things,  it  is  easy  to  perceive  that 
it  might  not  be  long  before  the  Incorporaticm 
itself,  instead  of  being  a  convenience  to  its 
citizens,  would  have  been  used  In  various 
ways  to  compel  them  to  submit  to  innumer- 
able inconveniences,  and  would  itself  consti- 
tute a  public  nuisance  of  the  most  serious 
and  troublesome  description.  Individual  cit- 
izens, looking  only  to  the  furtherance  of 
their  private  interests,  might,  in  various 
directions,  engage  it  in  permanent  contracts, 
which,  while  ostensibly  for  the  public  ben- 
efit, would  impose  obligations  precluding 
further  improvements  and  depriving  the 
town  prospectively  of  those  advantages  and 
conveniences  which  the  municipality  was 
created  to  supply,  and  without  which  It  is 
worthless.  For,  if  the  village  might  bind 
itself  to  one  market  house  for  10  years,  it 
might  do  so  for  all  time  to  come;  and,  if  it 
might  agree  that  improvements  and  conveni- 
ences of  one  class  might  be  confined  by  con- 
tract to  one  quarter  of  the  town,  a  reckless 
or  Improvident  board  might  agree  with  a 
greedy  or  unscrupulous  proprietor  of  town 
lots  that  all  improvements  of  every  descrip- 
tion should  be  so  located  or  made  as  to  con- 


duce to  his  benefit,  Irrespective  of  the  gen< 
eral  good.  It  will  not  do  to  say  of  such  a 
contract  that  it  must  be  assumed  to  have 
been  reasonable  in  view  of  the  actual  condi- 
tion and  wants  of  the  village,  and  of  its 
probable  growth  and  future  needs.  Indeed, 
it  is  Impossible  to  predicate  reasonableness 
of  any  contract  by  which  the  governing  au- 
thority abdicates  any  of  its  legislative  pow- 
ers, and  precludes  itself  from  meeting  in 
the  proper  way  the  emergencies  that  may 
arise."  The  court  concludes  that  the  vil- 
lage had  Incurred  no  liability  to  the  plaintiff 
by  Its  breach  of  the  contract,  as  it  was  void, 
being  against  public  policy. 

We  have  quoted  liberally  from  the  (pinion 
in  that  case,  not  only  because  the  personne* 
of  the  court  entitles  its  Judgments  to  thi 
greatest  respect,  but  because  the  proposition 
is  stated  in  concrete  form  and  sustained  bj 
most  cogent  reasoning  and  apt  illustration 
We  do  not  ignore  the  fact  that  there  the  con 
tract  involved  the  idea  of  permanency  in  the 
location  of  the  market  house,  but  the  court 
attached  no  special  importance  to  that  feat- 
ure, but  decided  the  case  rather  upon  the 
ground  that  if  the  agreement  was  held  to  be 
valid,  the  town  commissioners  would  be  de- 
prived of  the  exercise  of  that  Judgment  and 
discretion  in  the  premises  so  essential  to 
the  public  welfare.  In  our  case  the  promise 
that  the  buildings  shall  remain  near  the 
plaintUTs  property  is,  it  seems  to  ua,  necessar- 
ily implied  by  the  nature  of  the  contract,  for 
it  could  be  of  little  or  no  benefit  to  him  if 
they  could  be  removed  at  any  time,  even  if 
such  a  course  were  practicable.  The  prhi- 
ciple  of  that  case  is  applicable  here,  and  the 
closing  words  of  the  court,  as  quoted  by  us, 
clearly  so  indicate.  The  question  is  fully 
discussed  in  Fuller  v.  Dame,  85  Mass.  (18 
Pick.)  472,  in  which  Chief  Justice  Shaw,  with 
his  accustomed  learning  and  ability,  presents 
most  satisfactory  reasons  and  unanswerable 
arguments  in  condemnation  of  such  agree- 
ments, and  proves  their  invalidity  to  a  dem- 
onstration. He  argues  that  It  is  not  a  sat- 
isfactory excuse  to  say  that  when  the  agree- 
ment was  entered  into,  the  officers  or  trustees 
had  come  to  the  opinion  that  the  location  in 
question  was  the  best  for  the  interests  of  the 
public,  and  for  the  interests  of  the  corpora- 
tion. Such  an  opinion  might  be  changed  by 
new  views  and  new  offers.  Upon  all  these 
questions  the  infiuence  of  the  promise  of 
separate  and  distinct  advantage  deprived  the 
officers  of  the  power  of  exercising  a  free, 
disinterested,  and  unbiased  Judgment  Any 
influence  from  any  quarter,  created  by  the 
promise  of  a  sum  of  money,  to  induce  them 
so  to  contract,  and  to  yield  to  particular 
terms,  with  a  view  to  benefit  separate  and 
individual  interests,  operated  as  an  injury 
to  the  public  and  rendered  the  contract  void. 
The  confidence  of  the  people  in  the  proper 
transaction  of  business  by  its  officials  could 
only  be  safely  reposed  under  the  belief  that 
they  will  fairly  exercise  their  best  and  uof 
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biased  Jadgment  upon  the  question  of  fitness, 
without. being  influenced  by  extraneous  con- 
siderations haying  no  connection  whatever 
with  the  accommodation  ot  the  public.  The 
conclusion  is  thus  substantially  stated:  It 
is  obvious  that  If  one  large  landholder  may 
make  a  valid,  conditional  promise  to  pay  a 
large  sum  of  money  to  a  stockholder  or  in- 
fluential citizen,  on  condition  that  a  work  of 
great  public  Improvement  may  be  so  flxed 
as  to  enhance  the  value  of  his  estate,  all 
other  landholders  may  make  like  promises 
on  similar  conditions,  and  public  works, 
which  should  be  conducted  with  a  view  to 
the  public  interest,  and  to  the  just  rights 
of  those  who  make  advances  for  the  public 
benefit  would  be  in  danger  of  l>eing  overlook- 
ed and  sacrificed  in  a  mercenary  conflict  of 
separate  local  and  private  Interests. 

We  regard  the  reasons  advanced  In  that 
case  as  conclusive  of  the  question,  and  find 
that  the  courts  and  text-writers  have  gen- 
erally adopted  the  same  views.  "A  contract 
will  not  be  sustained  which  tends  to  restrain 
or  control  the  unbiased  Judgment  of  public 
officers;  it  being  contrary  to  public  policy 
and  void  as  abdicating  a  public  function." 
Ingersoll  on  Pub.  CJorp.  310.  The  powers 
conferred  upon  officers  of  cities  to  l>e  exer- 
cised for  the  public  good  in  making  improve- 
ments demanded  by  public  convenience  are 
continuing  and  inalienable.  2  Dillon,  Mun. 
Corp.  (4th  Ed.)  S  685.  "This  power  the  city 
cannot  refuse  to  exercise  when  public  neces- 
sity or  convenience  demands  that  it  shall  be 
done,  nor  can  it  be  allowed  to  excuse  Its 
failure  In  this  particular  upon  the  ground 
that  it, has  by  contract  deprived  itself  of 
the  right  to  act"  Louisville  City  Railway  v. 
City  of  Louisville,  71  Ky.  417;  Gas  Ca  v. 
Columbus,  5  Ohio  St  .65;  New  Haven  ▼. 
Railroad,  62  Conn.  257,  25  Ati.  316;  Indian- 
apolis V.  Gas  Co.,  66  Ind.  404;  McKeesport 
T.  Railway,  2  Pa.  Super.  Ct  242;  Milhau  v. 
Sharp,  27  N.  Y.  611,  84  Am.  Dec.  314;  Mat- 
thews V.  Alexandria,  68  Mo.  119,  30  Am.  Rep. 
776.  The  court  in  Mayor  v.  Bowman,  39 
Miss.  682,  said:  "Even  If  we  suppose  the 
city  to  have  legislative  power  and  control 
over  the  liquor  license,  which  it  clearly  has 
not  it  was  not  competent  for  the  board  to 
bind  the  city  by  a  contract  taking  away  the 
legislative  discretion;  nor  would  the  exercise 
of  its  legislative  discretion  in  violating  the 
terms  of  the  contract  subject  the  city  to  the 
payment  of  damages  or  a  penalty.  The  au- 
thorities on  this  point  are  clear,  but  the 
reason  of  the  thing  is  enough."  The  ques- 
tlon  has  frequentiy  arisen  in  the  establish* 
ment  of  railroad  depots.  Railway  companies 
are  quasi  public  corporations,  and  it  has  been 
said  that  the  public  have  an  Interest  in  the 
location  of  their  depots;  the  public  conven- 
ience and  acconunodation  being  Involved.  *lt 
is  In  recognition  of  the  paramount  duty  of 
railway  companies  to  establish  and  maintain 
their  depots  at  such  points  and  In  such  man- 


ner as  to  subserve  the  public  necessities  and 
convenience,  that  it  has  been  held  by  all  the 
courts,  with  very  few  exceptions,  that  con- 
tracts materially  limiting  their  power  to 
locate  and  relocate  their  depots  are  against 
public  policy,  and  therefore  void."  People  v. 
Railway,  130  111.  175,  22  N.  B.  857.  "It 
seems  to  be  universally  well  settled  that  con- 
tracts undertaking  to  obligate  a  railroad 
company  to  establish  Its  depot  exclusively  at 
a  particular  point  are  void  as  against  pub- 
lic policy."  Railroad  v.  State,  81  Pla.  508, 
13  South.  106.  Cases  and  text-books  to  the 
same  eflfect  can  be  cited  numerously.  We 
give  only  a  few  of  them.  Railroad  v.  Ryan, 
11  Kan.  602,  15  Am.  Rep.  357;  Railroad  v. 
Seely,  45  Mo.  212,  100  Am.  Dec  369;  Rail- 
road V.  People,  132  111.  559,  24  N.  E.  643,  22 
Am.  St  Rep.  556;  Railroad  v.  Marshall,  186 
U.  S.  393,  10  Sup.  Ct  846,  34  L.  Ed.  385; 
Railway  v.  Louisville,  supra;  Holladay  v. 
Patterson,  5  Or.  177;  Marsh  v.  Railroad,  64 
111.  414,  16  Am.  Rep.  564;  Greenhood  on  Pub- 
lic Policy,  319;  2  Beach,  Mod.  Law  of  Con- 
tracts. S  1517. 

When  a  contract  belongs  to  a  class  which 
is  reprobated  by  public  policy,  it  will  be  de- 
clared illegal,  though  in  that  particular  in- 
stance no  actual  injury  may  have  resulted 
to  the  public,  as  the  test  is  the  evil  tendency 
of  the  contract  and  not  its  actual  result 
15  A.  &  E.  Enc.  ^(2d  Ed.)  934.  We  must  not 
be  understood  as  holding  that  in  no  conceiv- 
able case  can  a  citizen  contribute  to  the  expense 
of  erecting  a  public  building.  We  can  easily 
Imagine  circumstances  where  such  contribu- 
tions might  be  lawful  and  proper  to  be  con- 
sidered In  determining  the  best  location  for  the 
public,  but  the  donation  of  money  must  not  be 
the  inducement  to  the  selection  of  a  site  apart 
from  the  public  interests  concerned.  Cases 
which  strongly  approve  the  doctrine  by 
which  the  particular  contract  In  this  case  is 
condemned  and  in  which  the  authorities  are 
reviewed  at  length  are  Woodman  v.  Innes 
(Kan.)  27  Pac  125,  27  Am.  St  Rep.  274,  and 
Elkhart  Co.  Lodge  v.  Crary  (Ind.)  49  Am. 
Rep.  746.  This  court  has  recently  had  under 
consideration.  In  Glenn  T.  Commissioners,  139 
N.  a  412,  52  S.  E.  58,  a  question  very  sim- 
ilar to  the  one  now  presented.  The  plaintiff 
in  that  case  alleged  that  the  defendants  had 
contracted  to  maintain  a  public  bridge  over 
a  river  at  a  certain  point  on  his  lands  for 
the  considerations  set  forth,  and  that  they 
were  about  to  abandon  the  bridge  and  erect 
a  new  one  at  another  place  on  the  river  not 
far  away.  He  sought  to  enjoin  the  defend- 
ants from  constructing  the  other  bridge. 
This  court  held  that  the  discretion  of  the 
commissioners  could  not  be  thus  controlled 
or  coerced.  The  reasons  for  this  conclusion 
are  fully  stated  by  Mr.  Justice  Connor  in  the 
opinion  of  the  court  delivered  by  him.  Cit- 
ing Bridge  Co.  v.  Commissioners,  81  N.  C. 
491,  the  court  says:  ''The  essential  powers 
of  government  conferred  for  wise  and  useful 
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purposes  should  remain  nndlminished  and 
unimpaired  In  the  legislative  body  Itself  and 
pass  In  full  force  to  Its  successors.  When 
a  contract  undertakes  to  alienate  any  of 
these  It  is  Inoperative,  and  as  no  right  vests, 
so  no  obligation  is  created  under  it"  The 
two  cases  are  not  distinguishable  in  prin- 
ciple. The  court  would  be  fully  as  reluctant 
to  give  the  plaintiff  relief  in  the  case  at  bar 
as  it  was  In  the  case  cited,  because  here  it 
is  expressly  alleged  thut  the  money  was  paid 
for  the  purpose  of  inducing  the  defendant  to 
erect  the  buildings  near  the  plaintiff's  lands 
so  that  the  latter  would  be  enhanced  in  value. 
This  waa  virtually  inducing  them  to  part 
with  a  discretion  which  should  have  been  ex- 
ercised In  behalf  of  the  public  and  not  of  the 
plaintiff. 

This  brings  us  to  the  consideration  of  the 
next  question — ^whether,  the  contract  being 
Told  as  founded  upon  an  illegal  consider- 
ation, the  plaintiff  can  recover  the  money  he 
has  paid  in  part  execution  of  the  same. 
With  reference  to  this  subject,  certain  rules 
may  be  taken  as  settled.  The  law  gives  no 
action  to  a  party  upon  an  illegal  contract, 
either  to  enforce  it  directly,  or  to  recover 
back  money  paid  on  It  after  It  has  been  ex- 
ecuted. Webb  V.  Fulchlre,  25  N.  C.  485,  40 
Am.  Dec.  410;  Warden  v.  Plummer,  40  N. 
G.  524;  15  Am.  &  Bug.  Bnc.  (2d  Ed.)  907. 
The  rule  rests  upon  the  broad  ground  that 
no  court  will  allow  Itself  to  be  used  when 
Its  Judgment  will  consummate  an  act  for- 
bidden by  law.  The  maxim  .Is,  "Ex  dolo 
malo  (or  ex  turpi  causa)  non  oritur  actio," 
and  the  kindred  one  is,  "In  pari  delicto  potior 
est  conditio  defendentls."  In  such  cases  the 
law  leaves  the  parties  where  it  finds  them. 
When  parties  are  In  pari  delicto  In  respect 
to  an  illegal  contract,  and  one  obtains  ad- 
vantage over  the  other,  a  court  will  not 
grant  relief  (Wright  v.  Cain,  03  N.  O.  206), 
and  when  they  have  united  in  an  unlawful 
transaction  to  Injure  another  or  others  or  the 
public,  or  to  defeat  the  due  administration 
of  the  law,  or  when  the  contract  is  against 
public  policy,  or  contra  bono  mores,  the 
courts  will  not  enforce  it  in  favor  of  either 
party.  York  v.  Merritt,  77  N.  0.  213;  Id.,  80 
N.  0.  285;  King  v.  Winants,  71  N.  O.  460,  17 
Am.  Rep.  11;  PInckston  v.  Brown,  56  N.  OL 
404;  Sparks  v.  Sparks,  04  N.  O.  532.  Chief 
Justice  Smith  said,  for  the  court,  in  the  last 
cited  case:  "But  the  principle  is  that  such 
an  agreciiiont  will  not  be  enforced  at  the  in- 
stance of  either  party,  not  that  what  may 
have  been  done  In  carrying  out  its  purpose 
will  be  undone  by  the  court  It  will  not 
assist  when  its  aid  Is  asked;  or,  In  other 
words,  Its  provisions  'will  not  be  enforced  in 
this  courf — a  court  exercising  equitable 
functions.  The  rule  that  refuses  to  compel 
the  execution  of  such  a  contract,  for  similar 
reasons  refuses  to  relieve  from  the  conse- 
quences of  what  the  parties  have  done  under 
It,  in  giving  it  full  effect"  The  rule  is  de- 
parted from  when  there  is  inequality  of  con- 


dition as  between  the  parties,  or  one  of  them 
has  come  under  the  subjection  of  the  other, 
or  has  been  Induced  by  oppression,  im- 
position, undue  influence,  or  Improper  means, 
to  make  the  contract,  in  which  case  he  is  not 
equally  at  fault  with  the  other.  While  in 
delicto,  he  Is  not  in  pari  delictp,  but  stands, 
as  it  were,  in  vlnculis.  PInckston  v.  Brown, 
supra;  15  Am.  &  Eng.  Enc.  (2d  Ed.)  1004. 
When  the  contract  is  executory,  the  court 
will  not  enforce  it,  and  when  executed,  will 
not  set  it  aside  as  against  one  party  at  the 
instance  of  the  other.  We  need  not  decide 
nor  inquire  whether,  when  money  is  paid  on 
an  Illegal  contract,  the  aid  of  the  court  can 
t>e  successfully  invoked  for  its  recovery, 
though  the  other  party  refuses  to  perform 
any  part  of  the  agreement,  so  that  It  is 
wholly  executory  on  his  side.  There  is  con- 
flict of  authority  upon  this  question.  Ibid, 
1001;  1  Page  on  Contracts,  §  5:fd6;  Green- 
hood  on  Public  Policy,  p.  80;  Spring  Co.  v. 
Knowlton,  108  U.  S.  40,  26  L.  Ed.  847; 
Knowlton  v.  Spring  Co.,  57  N.  Y.  518; 
Kearley  t.  Thompson,  L.  R.  1  Q.  B.  Dlv. 
742;  White  v.  Bank,  22  Pick.  (Mass.)  181; 
Wald's  Pollock  on  Contracts  (8d  Am.  Bd.)  p. 
502.  We  have  seen  that  he  may  recorer 
where  there  has  been  any  unfair  advantage 
taken  or  any  imposition  practiced.  Webb  t. 
Fulchlre,  supra. 

But  it  must  not  be  supposed  flx>m  what 
has  been  said  that  in  order  to  deprive  a 
party  of  the  right  to  repudiate  an  illegal  con- 
tract and  to  recover  money  already  paid 
thereon,  It  is  necessary  that  the  Illegal  trans- 
action should  have  been  fully  executed,  as  It 
is  quite  sufficient  for  that  purpose  that  there 
has  been  a  partial  fulfillment  of  the  Illegal 
undertaking  by  the  party  against  whom  tiie 
action  is  brought  for  the  recovery  of  the 
amount  so  paid  to  him.  15  Am.  ft  Eng.  Bnc 
of  Law,  1007.  We  believe  that  the  law 
writers  and  the  courts  are  fairly  well  agreed 
upon  that  proposition.  Kearley  v.  Thomp- 
son, L.  B.  1  Q.  a.  DlT.  742;  Knowlton  v. 
Spring  Co.,  57  N.  Y.  518;  UUman  v.  Palp 
Ass'n,  187  Mo.  278,  66  S.  W.  040,  56  L.  B.  A. 
600;  Wald's  Pollock  on  Contracts  (3d  Am. 
Ed.)  pp.  502,  607;  Hooker  v.  De  Palos,  28 
Ohio  St  251.  Especially  should  this  be  the 
law  where  the  party  who  has  thus  partially 
performed  the  contract  in  return  for  the 
money  received  by  him  from  the  plaintiff 
cannot  be  put  in  statu  quo,  which  is  the  case 
here.  Lord  Justice  Pry»  in  Kearley  v. 
Thompson,  supra,  for  the  court  said:  "We 
hold,  therefore,  that  where  there  has  been  a 
partial  i*arrying  into  effect  of  an  illegal 
purpose  In  a  substantial  manner,  it  Is  im- 
possible, though  there  remains  something 
not  performed,  that  the  money  paid  under 
the  illegal  contract  can  be  recovered  back.** 
Chief  Justice  Coleridge,  Lords  Bsher,  Bowen, 
and  the  other  eminent  Judges  who  sat  witb 
them  fully  concurred  In  this  view.  This  has 
been  generally  accepted  as  thet  coorect  rule^ 
even  by  the  courts  which  hold  that  money 
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paid  on  an  illegal  contract  may  be  recovered 
back,  where  the  contract  is  executory  on  the 
other  side  or  as  to  the  defendant  The 
principle  should  certainly  apply  to  our  case, 
in  which  it  appears  that  the  defendant  has 
substantially  performed  the  contract  in  part 
and  cannot  be  restored  to  its  original 
position,  and  that  the  plaintiff  has  received 
a  benefit  which  is  not  only  substantial  but 
fally  commensurate  with  the  amount  he 
has  paid  on  the  contract.  While  he  loses 
the  right  to  have  the  unexecuted  portion  of 
the  contract  performed,  he  does  not  by  any 
means  depart  from  the  court  empty  handed: 
Having  received  an  equivalent  for  his  money 
In  the  increased  value  of  his  property  by  the 
placing  of  the  city  hall  where  it  is,  he  has 
no  just  ground  to  complain.  We  find  no 
error  in  the  conclusion  and  Judgment  of  the 
conrt  npon  the  verdict 
No  error* 


(Ml  N.  a  76) 

ALEXANDER  v.  WESTERN  UNION  TEL- 
EGRAPH CO. 

(Supreme  Court  of  North  Carolina.    April  10, 
190a) 

1.  Tblbobaphs— Delivkbt  of  Messagb— De- 

XJLT— Aonon— RORDEH  ow  Pboof. 

In  an  action  against  a  telegraph  company 
for  delay  in  the  delivery  of  a  message,  evidence 
that  It  was  sent  at  1  o'clock  p.  m.  to  another 
place  In  the  same  state,  and  not  delivered  until 
after  8  o'clock  the  next,  morning,  made  out  a 
prima  facie  case. 

(Ed.  Note — ^For  cases  in  point  see  vol.  45, 
Ceat.  Dig.  Telegraplu  and  Telephones,  t  63.] 

2L  Baus— Action— Pleading— Evidencb  Ad- 

IflSSIBLE  tTNDEB  PeaDINGS. 

Where,  In  an  action  against  a  telegraph 
company  for  delay  In  delivering  a  message, 
the  complaint  alleged  that  the  telegram  was  not 
delivered  "until  after  8  o'clock  a.  m.,"  it  was 
proper  to  permit  plaintiff  to.  testify  that  he  re- 
ceived the  message  at  9:2KS  a.  m. 
&  SAMifr— Submission  of  Issues. 

In  an  action  against  a  telegraph  company 
for  delay  in  the  delivery  of  a  message  announc- 
ing the  death  of  plaintiff's  brother-in-law,  the 
court  submitted  an  issue  as  to  what  damage 
plaintiff  had  sustained,  and  charged  that  he 
mnst  have  exercised  reasonable  diligence  to 
avert  the  consequences  of  the  negligence,  and 
that  if  he  by  reasonable  diligence  could  have 
been  at  the  funeral  and  failed  to  do  so  he  could 
recover  only  the  cost  of  the  message.  Held, 
that  there  was  no  error  in  refusing  to  submit 
an  issue  as  to  whether  plaintiff  by  reasonable 
care  could  have  attended  the  funeral  after  the 
receipt  of  the  message. 
4.  Sahs— Damages— Mentai<  Anguish. 

In  an  action  against  a  telegraph  company 
for  delay  in  the  delivery  of  a  message,  whereby 
plaintiff  was  prevented  from  atteoding  the  funer- 
al of  his  brother-in-law,  mental  anguish  was  not 
presumable,  but  must  be  proved  by  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Telegraphs  and  Telephones,  S  61.] 

6.  Same— Delay   in    Delivering  Message- 
Action— Evidence. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  message  whereby  plain- 
tiff was  prevented  from  being  at  the  funeral  of 
his  brother-in-law,  evidence  that  the  plaintiff 
and  deceased  were  not  only  brothers-in-law, 
but  very  iutimate  friends,  that  the  most  affec- 
tionate   relations    existed    between    them,    and 
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testimony  on  the  part  of  plaintiff  that  he  felt 
as  near  to  the  deceased  as  a  brother  and  that 
they  were  closely  associated,  was  properly  ad- 
mitted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Telegraphs  and  Telephones,  $  62.] 

Appeal  from  Superior  Court,  Alamance 
County ;  Ward,  Judge.    . 

Action  by  Samuel  Alexander  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals.    AfOrmed. 

Action  to  recover  damages  for  negligence 
alleged  in  the  delivery  of  a  telegram  address- 
ed by  Eli  Alexander  at  Burlington,  N.  C,  to 
Sam  Alexander  at  Spray,  N.  C,  announcing 
to  the  plaintiff  the  death  of  his  brother-in- 
law,  and  requesting  the  plaintiff  to  come  at 
once.  These  issues  were  submitted  to  the 
Jury:  "(1)  Was  the  defendant  guilty  of  neg- 
ligence as  alleged  in  the  complaint?  Yes.  (2) 
What  damage,  if  any,  has  the  plaintiff  there- 
by sustained  on  account  of  mental  anguish 
caused  by  such  negligence?  $800."  From 
the  Judgment  rendered,  the  defendant  ap- 
pealed. 

King  ft  Kimball  and  F.  H.  Busbee  ft  Son, 
for  appellant  W.  H.  Carroll  and  BrooiES 
&  Thompson,  for  appellee. 

BBOWN,  J.  1.  His  honor  properly  instruct- 
ed the  Jury  that  in  any  view  of  the  evidence,  if 
believed,  the  defendant  was  guilty  of  negli- 
gence, and  to  answer  the  first  issue,  'Tes.' 
The  telegram  was  delivered  at  the  defendant's 
office  In  Burlington  for  transmission  at  1 
o'clock  p.  m.,  November  22d,  and  was  not 
delivered  at  Spray  until  the  next  morning 
after  8  o'clock.  This  made  out  a  prima  facie 
case  of  negligence,  and  there  is  nothing  to  re- 
but it 

2.  The  court  properly  permitted  the  plain- 
tiff to  testify  that  the  telegram  was  de- 
livered to  him  at  9t25  a.  m.  November  23d. 
There  is  nothing  in  the  complaint  which  for- 
bade the  reception  of  the  evidence.  It  con- 
tradicted no  alleged  fact  The  complaint 
states  that  the  telegram  was  not  delivered 
"xmtil  after  8  o'clock  a.  m.  on  November  23, 
1904,  too  late  for  the  plaintiff,  to  reach  his 
home  in  Burlington  to  attend  the  funeral." 
As  the  complaint  does  not  allege  the  actual 
time  of  delivery,  in  testifying  that  it  was 
delivered  at  9:25  a.  m.-  the  plaintiff  contra- 
dicted nothing  that  he  had  alleged. 

3.  We  do  not  think  the  court  erred  in  sub- 
mitting the  two  issues  given,  or  in  refusing 
issue  No.  2  of  those  tendered  by  the  de- 
fendant which  was  as  follows:  Could  the 
plaintiff  by  the  exercise  of  reasonable  care 
have  reached  Burlington  in  time  for  the  fu- 
neral after  the  receipt  of  the  message  by 
him?  The  two  issues  submitted  are  substan- 
tially the  same  as  issues  tendered  by  the  de- 
fendant As  to  the  issue  which  his  honor  de- 
clined, we  think  that  the  defendant  had  the 
full  benefit  of  that  feature  of  the  case  under 
the  second  issue  as  to  damages.    In  any  view 
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of  the  evidence  It  Is  admitted  that  the  plain- 
tiff iB  entitled  to  recover  nominal  damages; 
therefore  if  bis  honor  in  his  charge  gave  the 
defendant  the  full  benefit  of  such  evidence 
in  mitigation  of  damages,  the  defendant  can- 
not complain.  His  honor  charged:  "The  law 
Is  where  a  party  is  affected  by  the  negligence 
of  the  defendant  company,  in  the  telegraph 
cases,  that  he  must  himself  exercise  reason- 
able diligence  either  to  avert  or  minimize  the 
harmful  consequence  of  the  company's  neg- 
ligence, and  in  such  cases  the  mental  anguish, 
which  might  have  been  prevented  by  the  exer- 
cise of  reasonable  diligence,  would  form  no 
ground  for  a  recovery.  If  the  jury  shall  find 
from  the  evidence  that  the  plaintiff,  by  the 
exercise  of  reasonable  diligence,  could  have 
caught  a  train  from  Reidsville  on  November 
28d  and  been  at  the  funeral  and  burial,  and 
failed  to  do  so,  then  he  would  be  entitled  to 
recover  the  cost  of  the  message,  25  cents,  and, 
if  you  so  find,  you  will  answer  that  issue,  '25 
cents.'  The  court  charges  you  that  notwith- 
standing the  previous  negligence  of  the  de- 
fendant company,  if  you  find  it  was  negli- 
gence, if  you  should  find  from  the  evidence 
that  the  plaintiff  by  the  exercise  of  reason- 
able care  could  have  been  at  the  funeral,  then 
he  would  be  entitled  to  recover  nothing  over 
25  cents."  We  do  not  see  how  this  phase  of 
the  case  could  .have  been  more  clearly  or  fair- 
ly put  to  the  jury  than  by  the  language  em- 
ployed. If  the  defendant  has  been  hurt  by 
the  verdict,  it  is  not  because  the  jury  failed 
to  tmderstand  so  lucid  an  instruction,  but 
doubtless  because  they  were  not  impressed 
by  the  defendant's  view  of  the  matter. 

4.  The  remaining  assignment  of  error  is  to 
the  action  of  the  court  in  submitting  the  case 
to  the  jury  at  all  in  the  absence  of  sujfflcient' 
proof  on  the  question  of  mental  anguish. 
There  are  two  reasons  why  the  assignment 
cannot  be  sustained :  First,  because  the  ques- 
tion is  not  raised  either  by  motion  to  nonsuit 
or  prayer  for  instruction;  and,  second,  be- 
cause there  is  evidence  of  mental  anguish,  ap- 
pearing in  the  record.  While  the  writer  of 
this  opinion  has  occasionally  not  been  c?s  pro- 
foundly Impressed  with  the  realty  and  poign- 
ancy of  the  mental  anguish  averred  in  some 
cases  of  this  character,  as  the  jurors  in  some 
instances  appear  to  have  been,  yet,  he  ex- 
presses his  own,  as  well  as  the  opinion  of 
this  court.  In  saying  that  there  is  ample  evi- 
dence in  this  case  to  show  meiltal  anguish 
and  to  justify  his  honor's  charge.  The  jurors 
were  very  properly  instructed  that  mental 
anguish  is  to  be  proved  and  not  to  be  pre- 
sumed in  this  case.  As  Is  well  said  by  the 
able  judge  who  tried  it:  "A  brother's  love  is 
sufficiently  universal  to  raise  the  presump- 
tion, but  that  is  not  so  with  respect  to  a 
brother^in-Iaw.  Such  affection  may  exist, 
but  It  is  incumbent  upon  the  plaintiff  to  show 
it"  There  was  evidence  tending  to  prove 
that  the  plaintiff  and  the  deceased  were  not 
only  brothers-in-law  but  very  intimate  friends, 
and  that  most  affectionate  relations  existed 


between  them.  The  plaintiff  states  that  he 
felt  as  near  to  the  deceased  as  a  brother; 
that  they  were  closely  associated;  that  the 
plaintiff  had  been  at  the  house  of  the  de- 
ceased a  great  deal  and  often  applied  to  him 
for  advice;  that  they  were  often  together  at 
the  home  of  the  plalntifTs  father;  that  they 
kept  up  an  intimate  correspondence  when 
separated;  that  he  was  very  much  affected 
by  reason  of  his  inability  to  be  present  at  the 
funeral  rites.  The  evidence  discloses  no  im- 
aginary or  fanciful  sentiment  Such  affec- 
tions are  sometimes  real  between  men  con- 
nected by  the  ties  of  marriage  only.  We  some- 
times see  it  Illustrated  in  our  daily  life. 
While  the  defendant  was  not  responsible  for 
the  death  of  the  deceased,  yet  it  was  respon- 
sible, according  to  the  findings  of  the  jury, 
for  such  mental  suffering  as  the  plaintiff  en- 
dured from  grief  at  not  being  able  to  pay  his 
last  sad  tribute  at  the  grave  of  his  dead 
brother  and  friend. 

All  the  evidence  admitted,  tending  to  prove 
the  existence  of  mental  anguish,  is  clearly 
competent  under  numerous  decisions  of  this 
court  Brlghf  s  Case,  132  N.  O.  317,  43  S.  B. 
841;  Oashion's  Case,  123  N.  a  267,  31  S.  B. 
498;  Hancock's  Case,  137  N.  G.  497,  49  S.  B. 
952,  69  L.  R.  A.  403.  His  honor  presented 
the  entire  case  to  the  jury  with  cleame—y, 
accuracy,  and  fairness,  and  we  find. 

No  error* 


an  N.  G.  GO) 
HORNB  v.  CONSOLIDATED  RY^  LIGHT 
ft  POWER  CO. 

(Supreme  C!ourt  of  North  Garollna.    April  10, 
1906.) 

L  Master  and  SEBVAinv-lNJUBUS  to  Sskt- 

ANT— iNSTBUOnONS. 

Evidence  tending  to  show  that  an  employi 
of  an  electric  light  company  could  have  perform- 
ed hia  duties  in  lifting  and  lowering  lamps, 
without  coming  in  contact  with  an  iron  awning 
near  the  pole  for  the  electric  wire,  and  that 
if  he  had  stood  on  the  steps  attaclied  to  the 
pole  in  doing  his  work,  without  contact  with  the 
iron  awnine,  he  would  have  been  insulated,  and 
would  not  nave  received  the  shock  causing  hia 
injuries,  required  an  instruction  that  if  the  jury 
found  these  facts,  they  should  find  that  he  was 
guilty  of  contributory  negligence. 

2.    TBIAI/— iNSTBUCrriONS—RBSrUSAIr-CUBE  OF 
ESBOS  —  MaSTEB  and  SEBVANT  —  INJXTBT  TO 

Sebvant. 

Refusal  to  charge  that  if  an  employe  of  an 
electric  light  company  could  have  avoided  an 
iron  awning  near  electric  light  pole  on  which 
he  was  working,  and  would  not  have  received 
the  shock  causing  his  injuries  if  he  had  done  so,  he 
was  guilty  of  contributory  negligence,  was  not 
cured  bv  an  instruction  that  it  was  tiie  duty  of 
plaintiff  to  use  ordinary  care,  and  if  he  failed 
in  this  duty,  and  this  was  the  real  cause  of  the 
injury,  he  would  be  goilty  of  oontribatory 
negligence. 

Appeal  from  Superior  Court,  New  Hanovei 
County;  W.  R.  Allen,  Judge. 

Action  by  Melvin  Home  against  the  Ooii« 
solidated  Railway,  Light  ft  Power  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 
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This  was  an  action  prosecuted  by  the  plain- 
tiff to  recover  damages  for  personal  injuries- 
snstained  whUe  in  the  employment  of  the 
defendant  company.  The  facts  material  to 
the  question  upon  which  the  appeal  is  dis- 
posed of  are:  Plaintiff,  23  years  of  age,  had 
been  in  the  defendant's  employment,  as  mo- 
torman,  and  conductor,  on  its  surface  rail- 
way cars  one  year.  Some  five  or  six  months 
prior  to  the  day  of  the  injury  he  was,  at 
his  own  request,  assigned  to  the  duty  of  trim- 
ming the,  arc  lamps  on  the  streets  of  the 
city  of  Wilmington.  When  he  was  assigned 
to  this  duty,  Mr.  Horton,  who  was  an  elec- 
trician in  the  employment  of  the  defendant, 
explained  his  duties,  went  with  him  four 
days,  showed  him  how  to  trim  the  lights  and 
fix  them;  told  him  that  if  he  had  any  trouble 
about  the  lights,  which  he  did  not  under- 
stand, to  come  to  him.  Plaintiff  had  nothing 
to  do  with  wires;  was  not  an  electrician. 
Horton  was  not  in  the  employment  of  defend- 
ant company  at  time  of  injury.  He  was  in- 
troduced and  his  testimony  tended  to  cor- 
roborate that  of  plaintiff.  Defendant  intro- 
duced R.  Hunt,  an  electrician  in  its  employ- 
ment He  testified,  among  other  things,  that 
when  plaintiff  was  taken  from  the  trolley 
and  assigned  to  the  arc  lights  he  instructed 
him  how  to  do  his  work;  explained  his  du- 
ties and  responsibilities  in  a  general  way;  ex- 
plained the  amount  of  shock  he  was  liable  to 
get  anywhere  on  an  arc  circuit  When  he 
reported  the  shock  he  had  gotten  from  an  arc 
lamp  in  the  Ck>ast  Line  Building,  told  him  he 
must  always  consider  the  current  as  being  on 
the  line,  never  depend  upon  the  insulation.  In 
other  words,  always  consider  all  wires  as  bare 
and  live,  as  a  matter  of  precaution.  The  de- 
fendant maintained  a  system  of  arc  lights  in 
the  streets  of  the  city  of  WUmlngton,  together 
with  a  system  of  wires  for  other  purposes 
not  material  to  be  noted.  The  wires  of  the 
several  systems  crossed  at  certain  points. 
Those  carrying  the  current  to  the  arc  lamps 
were  strung  upon  poles  posted  on  the  edge  of 
the  sidewalks  as  prescribed  by  the  dty  or- 
dinance. The  lamps  were  lowered  for  the 
purpose  of  trimming  by  means  of  a  wire 
cable  connecting  with  a  drum  attached  to  the 
poles  several  feet  from  the  ground  and  oper- 
ated by  attaching  a  liandle  or  crank ,  made 
of  Iron  covered  with  wood  where  it  was 
necessary  to  grasp  it  with  the  hand  of  the 
operator;  the  wood  was  held  upon  the  iron 
rod  by  means  of  an  iron  bolt  at  the  end. 
The  operator  ascended  the  pole  by  means  of 
wooden  steps  made  by  nailing  strips  across 
the  poles  beginning  near  the  ground  and  con- 
tinuing upwards  a  few  feet  after  which  Iron 
steps  are  attached  to  the  pole.  One  of  these 
poles  was  posted  at  the  comer  of  Front  and 
Dock  streets,  to  which  was  attached  a  drum 
for  the  purpose  of  lowering  the  arc  lamp  to 
be  trimmed.  Near  by  the  pole  was  an  iron 
frame  attached  to  a  store  for  the  purpose  of 
supporting  an  awning,  one  of  the  Iron  poles 
of  this  frame  stood  within  a  few  inches  of 


the  light  pole.  On  February  22,  1904,  plain- 
tiff went  to  the  said  pole  and  went  up  the 
first  two  or  three  steps  which  were  of  wood, 
the  rest  of  Iron.  He  says:  "I  had  my  right 
foot  on  the  wooden  step  and  the  left  on  the 
iron  step.  The  distance  between  these  steps 
I  do  not  know.  (Witness  showed  position  In 
which  he  was  standing.)  The  crank  fits  on 
this  side  of  pole  (illustrating  by  model),  and 
on  side  next  to  awning.  I  went  up  the  pole. 
I  put  my  handle  and  hand  on  there,  and  put 
this  leg  around  the  pole,  which  brought  my 
leg  between  the  awning  and  the  pole  and 
steps  set  on  this  side.  I  put  my  leg  in  be- 
tween there,  on  a  peg  on  that  side,  and  put 
my  right  foot  on  this  side.  That  brought  this 
leg  against  the  awning.  I  lowered  my  lamp 
down,  turned  my  handle  loose,  and  started 
to  go  down  the  pole.  I  noticed  my  lamp 
was  not  low  enough  to  reach  it  from  the 
ground.  I  put  myself  back  in  the  same  posi- 
tion. I  took  hold  of  the  handle  and  started 
to  reach  the  latch.  I  don't  know  whether  I 
got  hold  of  it  or  not  I  don't  know  where 
I  went  to.    It  knocked  me  senseless." 

It  appeared  from  the  testimony  that  the 
plaintiff  was  injured  by  reason  of  a  live 
wire  coming  In  contact  with  the  light  wire 
from  which  the  insulation  had  worn  off. 
The  causes  bringing  about  this  condition 
originated  near  the  Atlantic  Coast  Line  from 
a  wire  belonging  to  that  system.  The  man- 
ner in  which  the  wires  came  in  contact  was 
illustrated  by  model  used  in  the  trial  below 
and  in  this  court  In  view  of  the  disposition 
which  Is  made  of  the  appeal,  it  is  not  mate- 
rial to  set  forth  that  phase  of  the  evidence. 
There  was  testimony  tending  to  show  that 
notwithstanding  the  condition  of  the  wires, 
it  would  not  have  been  possible  for  plaintiff 
to  have  sustained  an  injury  If  he  had  not  put 
his  leg  around  the  iron  pole  and  his  hand 
had  not  come  in  contact  with  the  iron  bolt 
which  secured  the  wood  on  the  handle  of  the 
crank.  There  was  evidence  tending  to  show 
that  within  a  few  minutes  after  the  injury 
a  witness  ascended  the  pole  and  lowered  the 
lamp  as  the  plaintiff  was  endeavoring  to  do 
without  sustaining  Injury.  There  was  also 
evidence  tending  to  show  that  there  were 
four  wooden  steps  to  the  pole,  two  on  each 
side  north  and  south,  the  first  one  18  inches 
from  the  ground  and  the  others  18  inches 
apart  A  witness  for  the  defendant  testified: 
"I  have  made  a  test  and  am  sufficiently 
familiar  with  the  location  of  the  pole  to  state 
whether  or  not  a  man  can  lift  and  lower  the 
arc  lamp  with  this  crank  and  handle  without 
touching- the  iron  awnlng,  and  you  can  raise 
It  and  lower  it  without  touching  the  awning, 
probably  In  two  or  three  positions.  I  made 
on  the  same  day  and  afternoon  after  the  ac- 
cident a  personal  Inspection  of  this  section 
of  the  system  for  the  purpose  of  ascertaining 
the  cause  of  this  accident  In  the  begin- 
ning I  found  that  the  arc  lamp  when  it  was 
down  at  the  pole  where  plaintiff  was  injured 
made  this  contact  and  he  got  the  current 
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through  the  handle  to  the  awning  pole.  In 
the  meantime,  In  consequence  of  Information 
from  the  Coast  Line,  I  went  to  the  corner  of 
Front  and  Bedcross  streets  where  the  Coast 
Line  offices  are  located.  In  examining  there 
I  found  that  there  was  a  telephone  wire 
laying  across  this  opposite  primary  wire  to 
the  other  primary  wire  with  which  Mr.  Home 
was  connected  at  Front  and  Bock  streets. 
This  telephone  wire  was  again  crossed  with 
another  telephone  guy  wire,  the  guy  wire  be- 
ing again  tied  up  to  the  Atlantic  Ck>ast  Line 
telephone  messenger  wire,  which  was  a  dead 
ground  wire,  and  where  It  was  tied  up  to  the 
wire  It  burned  through  and  gave  a  dead 
ground."  Mr.  Hunt  testified:  "I  have  made 
a  practical  test  to  see  whether  or  not  a  man 
can  raise  or  lower  that  lamp  where  the  plain- 
tiff received  his  accident  without  touching  the 
iron  awning.  He  can  do  It  easily.  I  have 
seen  it  done  in  three  different  positions.  I 
saw  it  done  to-day.  The  awning  and  pole  and 
framework  are  exactly  to-day  as  they  were  at 
the  time  of  the  accident,  except  two  primary 
wires  are  not  there  now.  These  primary 
wires  were  removed  because  In  doubling  the 
wire  to  place  a  motor  in  Mr.  Johnston's  store 
we  moved  the  transformer  up  on  Dock  street 
above  Front  street  I  made  the  test  with 
Mr.  Williamson.  He  did  actually  raise  and 
lower  the  lamp  in  my  presence  In  the  several 
different  ways  stated." 

There  was  other  evidence  for  both  plain- 
tiff and  defendant  bearing  upon  the  issues. 
The  court  submitted  the  following  issues  to  the 
Jury:  "(1)  Was  the  plaintiff  Injured  by  the 
negligence  of  the  defendant?  (2)  If  so,  did 
plaintiff  by  his  own  negligence  contribute  to 
his  injury?  <3)  What  damages.  If  any,  did 
plaintiff  sustain  r'  The  defendant  requested 
the  court  in  apt  time  to  instruct  the  Jury: 
"If  the  Jury  shall  find  from  the  evidence 
that  the  plaintiff  could  have  performed  his 
duties  in  lifting  and  lowering  the  lamps  at 
Front  and  Dock  streets,  by  the  exercise  of  rea- 
sonable care  and  prudence,  without  coming 
in  contact  with  the  Iron  awning  near  by,  and 
that,  if  he  had  stood  upon  the  steps  attached 
to  the  pole  In  doing  his  work,  without  con- 
tact with  the  Iron  awning,  he  would  have  been 
Insulated,  and  would  not  have  received  the 
shock,  then,  In  placing  himself  in  contact  with 
the  iron,  he  was  guilty  of  contributory  neg- 
ligence and  they  should  answer  the  second 
issue,  TTes.*  ••  His  honor  declined  to  so  in- 
struct the  Jury.  There  were  other  assign- 
ments of  error,  which  it  Is  not  necessary  to 
consider.  The  defendant  duly  excepted. 
Judgment  having  been  rendered  upon  the  ver- 
dict, defendant  excepted  and  appealed. 

Iredell,  Meares  &  Ruark  and  Davis  ft 
Davis,  for  appellant  W.  Kellym,  H.  Me- 
Clammy,  and  Rountree  ft  Oarr,  for  appellee. 

CONNOR,  J.  (after  stating  the  case.)  It 
Is  the  duty  of  the  employer  to  furnish  to  his 
employ^  reasonably  safe  appliances  with  which 


and  a  reasonably  safe  place  In  which  to  dis- 
charge his  duties  and  to  maintain  and  keep 
them  in  such  condition  and  there  is  a  correla- 
tive duty  of  the  employ^  to  exercise  reasonable 
care  In  using  the  appliance  and  means  fur- 
nished hiuL  These  are  the  cardinal  princi- 
ples upon  which  the  duties  and  liabilities  of 
employer  and  employ^  are  based.  They  in- 
clude of  course  the  duty  of  the  employer  to 
properly  Inform  the  employ^  of  unusual  or  ex- 
traordinary danger  and  hazard  incurred  in  the 
employment  and  the  duty  of  the  employ^  to 
avail  himself  of  the  information  thus  derived, 
and  instruction  given  him.  These  proposi- 
tions are  entirely  independent  of  any  question 
of  assumption  of  risk  or  the  duty  of  furnish- 
ing safety  appliances  prescribed  by  statutes 
or  by  the  courts  as  in  Troxler's  Case.  The 
principle  Is  well  stated  In  a  recent  work  on 
the  subject:  "At  common  law,  the  master 
impliedly  agrees  to  use  reasonable  care  to 
provide  reasonably  safe  premises  and  places 
in  and  about  which  the  servant  is  required 
to  work,  to  furnish  reasonably  safe  and 
suitable  machinery  and  a  sufficient  supply  of 
proper  materials,  tools,  and  appliances  for 
the  work  to  be  done  and  at  all  times  during 
the  continuance  of  the  work  to  repair  and 
keep  in  the  same  safe  and  suitable  condition.'' 
Dresser,  Employer's  Liability,  192;  Chesson 
V.  Lumber  Ck>.,  118  N.  O.  59,  23  S.  E.  925; 
Whltson  V.  Wrenn,  134  N.  G.  86,  46  S.  El. 
17;  Creech  v.  Cotton  Mills,  135  N.  a  680^ 
47  S.  B.  671 ;  Bottoms  v.  Railroad,  136  N.  CL 
472,  49  S.  EL  348;  KickB  v.  Mfg.  Co.,  138 
N.  O.  319,  50  S.  B.  703;  Pressly  v.  Yam 
Mills,  138  N.  a  410,  51  S.  B.  69.  While  some 
difference  of  opinion  exists  as  to  the  manner 
of  applying  the  principle  in  the  trial  of 
causes,  when  seeking  to  fix  the  legal  liability 
for  an  injury,  the  courts  are  unanimous  re- 
garding the  general  principles. 

We  find  no  valid  objection  to  hie  honor's 
Instruction  to  the  Jury  regarding  the  defend- 
ant's duty  to  establish  and  maintain  a  sys- 
tem of  wires,  when  charged  with  electridtyt 
by  using  every  means  for  the  safety  and  pro- 
tection of  its  employes  known  to  science  and 
in  general  use,  and  to  constantly  and  repeat- 
edly, at  short  intervals.  Inspect  its  own  and 
other  wires  liable  to  come  in  contact  with 
them.  Insulation  is  a  positive  duty.  There 
was  ample  evidence  to  sustain  the  plaintiff's 
contention  that  there  was  negligence  in  that 
respect  The  defendant  says,  however,  that 
may  be,  it  had  furnished  to  plaintiff  a  per- 
fectly safe  place  and  appliance  for  the  pur- 
pose of  performing  his  duty.  That  before 
entering  upon  the  performance  of  the  duty 
he  was  instructed  how  to  do  the  work  safely 
and  that  after  entering  upon  the  employment 
he  was  told  to  regard  every  wire  as  bare  and 
live  as  a  precaution.  That  notwithstanding 
the  very  peculiar  and  unexpected  conditions 
by  which  the  wire  at  the  pole  on  Front  and 
Dock  streets  became  charged  with  electricity, 
the   plaintiff   would   have   been   absolutely 
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safe  If  he  had  used  with  reasonable  care 
and  caution  the  means  and  appliances  fur- 
nished him.  That  If  he  had  obeyed  Instruc- 
tions given  him,  it  would  haye  been  Impossi- 
ble for  him  to  have  sustained  any  Injury. 
That  notwithstanding  the  prozlml^  of  the 
post  to  the  frame  of  the  Iron  awning,  he  had 
room  to  stand  upon  the  wooden  steps  and 
lower  the  lamp.  It  was  the  office  of  the 
third  prayer  for  instruction  to  present  de- 
fendant's contention  to  the  jury  in  that  as- 
pect of  the  case.  We  are  of  the  opinion 
that  there  was  evidence  which,  if  accepted 
by  the  jury,  tended  to  sustain  the  defend- 
ant's contention. 

The  third  prayer  for  instruction  is  direct- 
ed to  the  second  Issue.  It  presents  to  the 
jury  the  question  whether  the  defendant  had 
furnished  a  safe  method  and  place  for  plain- 
tiff to  do  his  work  and  whether  by  the  exer- 
cise of  reasonable  care  and  prudence  in  the 
use  of  such  method  he  could  have  lowered 
and  trimmed  the  lamp,  without  coming  in 
contact  with  the  Iron  awning.  We  think  that 
defendant  was  entitled  to  have  this  ques- 
tion submitted  to  the  jury.  There  was  evi- 
dence upon  which  the  jury  may  have  found 
the  fact  to  be  as  contended  by  the  defendant 
There  was  also  evidence  tending  to  sustain 
the  plaintiff's  contention.  In  this  condition 
of  the  evidence  it  became  a  question  for  the 
jury.  It  was  clearly  the  duty  of  the  de- 
fendant to  furnish  to  the  plaintiff  a  reason- 
ably safe  place  and  reasonably  safe  means 
to  enable  him  by  the  exercise  of  reasonable 
care  and  caution  to  do  the  work  in  safety. 
Whether  It  had  done  so,  was  a  question  for 
the  jury.  It  is  true  that  his  honor  Said  to 
the  jury  that  it  was  the  duty  of  the  plahi- 
tiff  to  use  ordinary  care,  and  "If  he  failed 
in  his  duty,  and  this  was  the  real  cause  of 
the  injury,  then  he  would  be  guilty  of  negli- 
gence, and  it  would  be  your  duty  to  answer 
the  second  issue  'Yes.*  **  This  was  correct  so 
far  as  it  went,  and  in  the  absence  of  any 
more  specific  prayer  it  would  not  be  open  to 
def endfuit  to  complain.  The  real  controversy 
upon  this  issue  was  whether,  notwithstand- 
ing .the  negligence  of  defendant  In  permit- 
ting Its  wire  to  become  and  remain  for  an 
unreasonable  length  of  time  without  insula- 
tion. It  had,  in  providing  a  place  and  meth- 
od for  doing  his  work,  insulated  the  plain- 
tiff from  contact  with  the  wire.  In  other 
words,  defendant  contends:  That  it  had 
made  a  double  provision  for  the  safety  of  its 
employe :  First,  by  insulating  Its  wire;  and, 
if  for  any  reason  that  failed,  by  Insulating 
the  employd  from  contact  with  the  wire. 
That  **as  a  matter  of  precaution**  it  had  in- 
structed plaintiff  "to  consider  the  current  as 
being  on  the  line,  never  depend  upon  the  in- 
Bultatlon,  always  consider  all  wires  as  bare 
%nA  Uve."  That  it  had,  in  addition  to  this 
instruction,  provided  appliances  which,  if 
ased  with  reasonable  care  and  caution,  In- 
.Ailated  the  plaintiff  from  danger.    The  bur- 


den of  establishing  this  contention  was  upon 
defendant  We  thhik  that,  if  established, 
with  the  further  fact  that  plaintiff  failed  to 
exercise  "reasonable  care  and  prudence"  in 
the  use  of  these  means,  the  defendant  is  not 
liable  to  the  plaintiff  for  the  injury  sustained. 
While  it  is  true  that  parties  are  not  en- 
titled to  have  their  contentions  submitted 
to  the  jury  In  the  precise  language  which  they 
may  adopt,  It  is  also  true  that,  if  the  prayer 
for  instruction  is  correct  in  itself  and  there 
is  evidence  tending  to  sustain  it,  the  court 
should  give  the  instruction  either  in  the  form 
requested  or  substantially  so.  "Where  in- 
structions are  asked  upon  an  assumed  state 
of  facts  which  there  is  evidence  tending  to 
prove,  and  thus  questions  of  law  are  raised 
which  are  pertinent  to  the  case,  It  is  the 
duty  of  the  judge  to  answer  the  questions 
so  presented  and  to  instruct  the  jury  dis- 
tinctly what  the  law  is,  if  they  shall  find 
the  assumed  state  of  facts;  and  so  in  re- 
spect to  every  state  of  facts  which  may  be 
reasonably  assumed  upon  the  evidence." 
State  V.  Dunlop,  66  N.  C.  288.  The  rule  is 
clear,  land  we  are  quite  sure  that  his  honor 
was  of  the  opinion  that  he  had  complied  with 
it  He  did  state  at  length  and  fairly  the 
contentions  of  the  parties,  but  upon  a  care- 
ful examination  of  the  charge  we  do  'not 
think  that  he  Instructed  the  jury  in  sub- 
stantial compliance  with  the  defendant's 
third  prayer. 

There  appears  to  have  been  but  little  con- 
troversy in  regard  to  the  condition  of  the 
system  and  the  source  of  the  trouble  with  the 
wire  near  the  pole  on  Dock  and  Front  streets. 
The  most  seriously  controverted  phase  of 
the  case  was  directed  to  the  second  issue. 
While,  as  indicated  by  the  uniform  decisions 
of  this  court,  certainly  of  late  years,  there  is 
no  disposition  to  relax  the  principles  upon 
which  the  primary  duty  of  the  employer  to 
furnish  to  and  keep  in  repair,  reasonably 
safe  ways,  appliances,  and  methods  for  the 
performance  of  the  duties  of  their  employes, 
and  to  give  notice  of  extra  hazards  and  dan- 
gers incident  to  such  work  and  the  machinery 
used  therefor,  nor  to  extend  the  doctrine  of 
the  assumption  of  risk,  we  think  that  the 
correlative  duty  of  employes  to  exercise 
reasonable  care  and  observe  that  degree  of 
caution  which  their  own  safety  as  well  as 
the  interest  of  the  employer  demands,  to 
avoid  injury  both  to  themselves  and  the  pub- 
lic, should  be  enforced.  The  rule  as  applied 
to  employte  in  the  service  of  electric  com- 
panies is  thus  stated:  "When  the  employd 
is  provided  with  implements  or  apparatus, 
by  the  use  of  which  he  may  be  able  to  avoid 
Injury  to  himself,  a  failure  on  his  part  to 
use  such  Implements  or  apparatus  will  pre- 
vent recovery  f6r  any  injury  received  by  him 
which  might  have  been  averted  by  the  use 
thereof."    Joyce  on  Blec.  %  6aa 

For  failure  to  give  the  instruction  prayed, 
there  must  be  a  new  trlaL 
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FEARINGTON  ▼.  BLACKWELL  DURHAM 
TOBACCO  CO. 

(Supreme  Court  of  North  Carolina.    April  10, 
1900.) 

1.  Master   and   Skbvant  —  Machinebt  and 
Appliances— Dttty  of  Master. 

An  employer  of  labor,  in  plants  where  the 
machinery  is  complicated,  and  especially  when 
driven  by  mechanical  power,  is  required  to  pro- 
vide a  reasonably  safe  place  to  work  and  to  sup- 
ply appliances  reasonably  safe  and  suitable  for 
the  work  and  such  as  are  approved  and  in  gener- 
al use  in  plants  of  like  kind. 

[Ed,  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §§  171-176.] 

2.  Sake  —  Personal  Injuries  —  Evidenoe  — 
Negligence— Question  for  Jury. 

In  an  action  by  servant  for  personal  in- 
juries received  while  riding  upon  a  freight  ele- 
vator in  the  discharge  of  his  duties,  evidence 
held  sufficient,  under  the  doctrine  of  res  ipsa 
loquitur,  to  require  submission  to  the  jury  of 
the  question  of  defendant's  negligence. 
8.  Same  —  Contributory  Negligence  —  Evi- 
dence—Orders  OF  Foreman. 

In  an  action  b^  a  servant  for  personal  in- 
juries received  while  riding,  under  the  direc- 
tion of  a  foreman,  on  a  freight  elevator,  evi- 
dence that  the  foreman,  with  knowledge  of  plain- 
tiff's inexperience,  directed  him  to  work  on  the 
elevator,  was  competent  to  show  absence  of  con- 
tributory negligence. 

Appeal  from  Superior  Court,  Durham 
County;  Shaw,  Judge. 

Action  by  Arthur  Fearington,  by  next 
friend,  against  the  Blackw;ell  Durham  Tobacco 
Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Civil  action  to  recover  damages  for  peiv 
Bonal  injuries  tried  before  Shaw,  J.,  and  a 
jury  at  October  term,  1905,  of  Durham  su- 
perior court  The  plaintiff,  on  his  examina- 
tion in  chief,  testified  as  follows:  "I  was 
injured  some  time  in  June  1903;  had  been  at 
work  in  the  defendant's  factory  three  days 
before  the  injury,  working  in  the  shipping 
room  helping  to  load  cases  of  tobacco  in  a 
box  car  which  stayed  on  the  side  track  In  a 
few  feet  of  the  shipping  room.  In  the  even- 
ing,  Mr.  Andrews,  superintendent  of  the  de> 
fendant,  came  to  me  and  told  me  to  go  up 
town  and  get  him  some  tobacco;  when  I 
came  with  the  tobacco  he  said :  *Go  in  and 
help  those  fellows  truck  that  tobacco  up 
stairs.'  I  told  him  that  I  had  never  worked 
on  an  elevator.  He  said:  'Hell,  you  don't 
want  to  work,  do  you?  *  and  I  said :  *I  don't 
want  to  work  like  that*  He  turned  and 
went  off  and  I  went  to  work  where  he  told 
me.  The  first  load  I  carried  up  with  Thom- 
as Fleming,  second  with  Howard  Smith,  and 
got  half  way  up  the  building;  the  tobacco 
was  put  on  the  truck  and  then  pulled  on  the 
elevator;  It  was  in  sacks  laid  across  the 
truck ;  the  truck  had  wheels  and  was  rolled 
on  the  elevator;  the  tobacco  was  piled  on  the 
truck,  about  as  high  as  my  head;  I  could 
not  look  over  it;  I  stood  behind  the  truck, 
between  the  truck  and  the  side  of  the 
elevator  floor;  about  12  or  14  inches  space 
was  between  where  I  had  to  stand.  [Illus- 
trates the  position  of  his  feet,  his  right  foot 


being  slightly  In  advance  of  the  left].  I  had 
one  hand  resting  on  the  tobacco  sacks ;  as  the 
elevator  was  going  up  I  was  looking  straight 
up,  and  the  elevator  dropped  several  inches; 
something  gave  me  a  knock  on  the  left  leg 
and  I  heard  the  bone  break  and  my  right  leg 
shot  out  behind  me;  I  fell  with  my  face  on 
the  truck  and  right  foot  out  behind  me,  and 
caught  the  iron  rod  with  my  left  arm.  When 
the  elevator  dropped  the  truck  did  nothing 
except  to  slip  to  me ;  there  were  no  blocks  on 
the  wheels  of  the  truck — ran  it  right  on  and 
left  it  so ;  there  were  no  blocks  there  to  put 
under  the  truck.  They  had  me  up  stairs 
when  I  remembered  anything,  and  was  then 
carried  to  the  Lincoln  Hospital,  suffering 
intensely ;  it  seemed  like  I  had  as  soon  been 
dead  as  living.  My  right  foot  was  brc^en 
in  two;  heel  string  in  foot  pulled  loose;  left 
leg  broken  just  above  the  knee.  There  Is  a 
knot  on  my  right  side  where  I  fell  up  against 
the  truck  or  something  else.  I  left  the  hos- 
pital In  about  four  weeks;  was  out  some- 
thing like  two  weeks  and  then  went  back  and 
stayed  nearly  one  month.  My  right  foot  is 
stiff  and  I  limp  as  I  walk.  Doctors  Manning 
and  Carr  attended  me  at  the  hospltaL  Dr. 
Carr  is  now  dead.  I  suffered  all  the  time 
I  was  at  the  hospital ;  my  left  leg  gave  me 
a  lot  of  trouble,  and  pain  in  my  side  under 
my  arm ;  it  was  nearly  a  year  before  I  could 
walk  without  a  crutch.  Before  I  was  hurt 
I  was  getting  $6.25.  Since  I  have  gotten  out 
of  the  hospital  I  have  not  been  able  to  do 
regular  work  from  morning  to  night  I  now 
stay  in  a  restaurant,  but  do  not  do  regular 
work."  There  was  other  testimony  tend- 
ing to  corroborate  the  plaintiff's  statement 
Among  other  witnesses,  Charles  Fleming  tes- 
tified: "There  were  10  sacks  of  tobacco  on 
the  truck,  each  weighing  about  150  pounds." 
At  the  close  of  the  plaintiff's  evidence  the 
defendant  moved  to  nonsuit  the  platntlfl,  and 
on  an  Intimation  from  bis  honor  that  he 
would  allow  the  motion,  the  plaintiff  except- 
ed, submitted  to  a  nonsuit,  and  appealed. 

Manning  &  Foushee,  for  appellant  Ful- 
ler &  Fuller,  for  appellee^ 

PER  CURIAM.  In  Hicks  v.  Cotton  Mills, 
138  N.  C.  325,  50  S.  E.  703,  it  is  said  to  be  ac- 
cepted law  that  an  employer  of  labor  to  assist 
in  the  operation  of  railways,  mills,  and  other 
plants,  when  the  machinery  Is  more  or  less 
complicated,  and  more  especially  when  driv- 
en by  mechanical  power,  is  required  to  pro- 
vide for  his  employes  In  the  exercise  of  prop- 
er care  a  reasonably  safe  place  to  work,  and 
to  supply  them  with  machinery,  implements, 
and  appliances  reasonably  safe  and  suitable 
for  the  work  In  which  they  are  engaged, 
and  such  as  are  approved  and  In  general 
use  in  plants  and  places  of  like  kind  and 
character.  And  an  employer  is  also  required 
to  keep  such  machinery  in  such  condition, 
as  far  as  this  can  be  done,  in  the  exercise  of 
proper  care  and  diligence.  Citing  Witsell  t. 
Railway,  120  N.  C  557,  27  S.  E.  125,  and 
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Marks  v.  Cotton  Mills,  135  N.  C.  287,  47  S. 
E.  432.  Applying  these  principles  to  the 
facta  testified  to  by  plaintiff,  there  was  suffi- 
cient evidence  tending  to  show  a  negligent 
breach  of  duty  on  the  part  of  the  defendant 
Under  the  doctrine  of  res  Ipsa  loquitur  there 
was  evidence  to  be  considered  by  the  Jury  as  to 
the  negligent  and  defective  condition  of  the 
elevator.  Womble  v.  Grocery  Co.,  135  N.  C. 
474,  47  S.  B.  493;  Ross  v.  Cotton  MUls,  140 
N.  C.  115,  52  S.  B.  121. 

Again,  there  was  evidence  to  show  a  negli- 
gent placing  of  the  truck  on  the  elevator, 
without  any  appliance  or  contrivance  to  hold 
It  in  position;  and,  further,  there  was  testi- 
mony to  be  considered  tending  to  show  a 
negligent  order  on  the  part  of  a  foreman  in 
directing  an  Inexperienced  hand  to  go  on  an 
elevator,  under  all  the  circumstances  brought 
out,  leaving  him  only  a  space  of  12  or  14 
inches  In  which  to  stand,  and  without  any 
guards  or  rails  or  other  means  by  which 
the  plaintiff  could  protect  or  maintain  him- 
self in  a  secure  position.  In  case  negligence 
of  the  defendant  is  established,  and  the  ques- 
tion of  contributory  negligence  arises,  this 
order  of  the  foreman  would  be  pertinent 
also  in  repelling  an  imputation  of  that  kind. 
But,  so  far  as  now  disclosed,  there  would 
seem  to  be  very  little,  if  any,  evidence  of 
contributory  negligence  to  be  considered. 
There  was  error  In  directing  a  nonsuit,  and 
the  plaintiff  is  entitled  to  have  his  cause 
submitted  to  a  Jury.  To  that  end  a  new  trial 
is  awarded. 

New  trlaL 
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STATH  ▼.   BARRINGTON. 

(Supreme  Court  of  North  Carolina.    April  10, 
1906.) 

1.  Obihinal  Law  — Plba  to  JuBiSDicmoN — 
Necessttt— LooALrrr  of  Offense. 

That  an  offense  charged  was  committed  in 
another  state  Is  available  under  the  plea  of  not 
guilty. 

[Ed.  Note. — For  cases  In  point,  see  voL  14^ 
Cent  Dig.  Criminal  Law,  S  636.] 

2.  Sake— QxTEsnoN  fob  Jury. 

Under  the  rule  that  it  is  a  matter  of  de- 
fense than  an  offense  was  committed  in  another 
state,  and  the  burden  of  proving  it  is  on  the 
defendant,  evidence  held  to  present  a  question 
for  the  jury  in  a  prosecution  for  assault  with 
a  deadly  weapon  whether  the  offense  was  com- 
mitted within  the  state. 

Appeal  from  Superior  Court,  Richmond 
County;  Moore,  Judge. 

L.  Barrington  was  convicted  of  assault  with 
a  deadly  weapon,  and  appeals.    Affirmed. 

There  was  evidence  of  the  state  tending  to 
show  that  on  or  about  September  23,  1905, 
defendant  made  an  unlawful  assault  with  a 
deadly  weapon  on  one  Robert  Leviner,  and 
that  such  offense  was  committed  in  North 
Carolina.  Prosecutor,  as  a  witness  for  the 
state,  testified  to  the  assault  and  that  same 
occurred  in  North  Carolina.  Witness  fur- 
ther stated  that  the  fight  was  near  the  home 


of  A.  J.  Milllken,  in  Richmond  county,  N.  Oh 
and  that  said  Milliken  had  always  been 
considered  a  citizen  of  North  Carolina,  anA 
voted  and  listed  and  paid  taxes  In 
North  Carolina.  On  cross-examination  th€ 
witness  testified  as  follows:  "Q.  Did  the 
fight  occur  in  North  Carolina?  A.  It  has 
been  called  North  Carolina.  Q.  Has  not  the 
line  between  the  two  states  been  recently  run 
and  marked?  A.  A  line  they  call  the  South 
Carolina  line  has  been  run  lately,  but  I  do  not 
know  whether  It  is  the  line  or  not  Before 
this,  it  was  said  that  Mr.  Milliken  lived  in 
North  Carolina.  Q.  According  to  this  line, 
and  if  it  Is  correct,  then  the  place  where  the 
fight  took  place  is  in  South  Carolina?  A. 
Yes;  but  I  do  not  know  whether  the  line  is 
right  or  not"  There  was  evidence  on  the 
part  of  the  defendant  to  the  effect  that  un- 
der an  act  of  the  General  Assembly  of  North 
Carolina  in  1905  the  state  line  between  the 
counties  of  Richmond,  N.  C,  and  Marlboro, 
S.  C,  had  been  run  and  marked,  and  that 
according  to  said  line  the  home  of  A.  J.  Milli- 
ken and  the  place  where  the  fight  occurred 
was  in  South  Carolina.  A  copy  from  the 
files  of  the  chief  executive  office  in  North 
Carolina  of  what  purported  to  be  a  report 
from  two  surveyors,  one  from  North  Carolina 
and  one  from  South  Carolina,  was  to  the 
effect  that  under  an  act  of  the  Legislature  of 
each  state  they  had  run  and  marked  the 
state  line  in  the  locality,  and  that  they  were 
engaged  in  the  work  trom  October  2  to  De- 
cember 12,  1905.  No  copy  of  this  report 
was  Introduced  on  the  trial  below,  but  was 
filed  in  the  record  on  motion  of  defendant's 
counsel  and  by  consent  of  the  Attorney  Gen- 
eral. The  defendant  requested  the  court  to 
charge  the  Jury  that  if  they  believed  the  tes- 
timony they  would  return  a  verdict  of  not 
guilty.  This  was  refused,  and  defendant  ex- 
cepted. The  court  charged  the  Jury  among 
other  things,  not  excepted  to,  that  the  courts 
of  North  Carolina  had  no  Jurisdiction  of  of- 
fenses committed  in  another  state  and  "if 
the  Jury  should  be  satisfied  that  the  offense 
was  committed  In  South  Carolina  they  would 
go  no  further,  but  return  a  verdict  of  •not 
guilty.*  ••  To  this  charge  the  defendant  ex- 
cepted. Verdict  of  guilty,  and  from  Judg- 
ment on  the  verdict  the  defendant  appealed. 
H.  H.  McLendon,  for  appellant  The  At- 
torney General,  for  the  State. 

HOKB,  J.  (after  stating  the  case).  The  au- 
thorities of  this  state  are  to  the  effect  that  the 
fact  that  the  offense  charged  was  committed 
in  another  state  is  available  under  the  plea 
of  not  guilty.  They  have  also  established 
that  such  fact  is  a  matter  of  defense  and  the 
burden  of  proving  it  is  on  the  defendant 
State  V.  Mitchell,  83  N.  C.  674;  State  v. 
Buchanan,  130  N.  C.  660, 41  S.  B.  107.  There 
was  no  error  therefore  in  the  charge  of  the 
court  below  on  this  aspect  of  the  case.  The 
Judge  was  correct  also  in  refusing  to  give  the 
defendant's  prayer  that  if  the  evidence  was 
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believed  the  jury  should  render  a  verdict  of 
not  guilty.  The  copy  of  the  survey,  annexed 
by  consent  as  a  part  of  the  record,  was  not 
In  evidence  on  the  trial,  and  if  it  had  been 
the  greatest  effect  that  could  have  been  given 
it  would  be  to  hold  that  the  line  thereby  es- 
tablished was  in  law  the  correct  boundary 
line  between  the  states.  Where  such  liife 
was  placed  by  the  survey  is  a  question  of  fact 
which  could  only  be  determined  by  the  Jury. 

The  prosecutor  testified  on  his  examina- 
tion in  chief  that  the  fight  took  place  In  North 
Carolina,  and  the  cross-examination  did  not 
disclose  such  a  connection  between  the  sur- 
vey spoken  of  by  the  witness  and  the  official 
survey  as  to  justify  the  court  In  ignoring  the 
positive  statement  of  the  witness  that  the 
offense  was  committed  in  North  Carolina. 

The  case  was  properly  submitted  to  the 
Jury  under  a  correct  charge,  they  have  de- 
cided the  matter  against  the  defendant,  and 
the  court  holds  there  was  no  error. 


(124  Oft.  966) 

PATTON  et  al.  ▼.  BANK  OF  IiA  FATBTTB. 
(Supreme  Court  of  Georgia.    Feb.  19,  1900.) 

1.  PlKAUINO— AMENDUSmV-TBIAL   TbBM. 

An  unverified  plea  of  non  est  factum  filed 
at  the  appearance  term  may  be  amended  at  the 
trial  by  allowing  the  defendant  to  swear  to  its 
averments.  It  is  also  proper  at  the  trial  term 
to  allow  an  amendment  to  a  plea  to  meet  ob- 
jections which  have  been  pointed  out  by  spe- 
cial demurrer. 

[Ed.  Note.— For  cases  in  point,  see  vol.  89, 
Cent  Dig.  Pleadhig,  $  819.] 

BSE8  —  QOMPKTBWCT  ^TbANSAOTIONB 

in  a  suit  by  fTeemoration  against  an  exec- 
utor, the  agent  of  tne'^^^poration  is  not  in- 
competent to  testify  to  mb  ^pi&leii  as  to  the 
genuineness  of  the  signature  of  the  d^endant's 
testator,  his  opinion  being  given  as  an  expert 
and  being  l>ased  upon  a  comparison  of  ib»  sig- 
nature with  other  writings  proved  to  l>e  geavL- 
ine. 

8.   USITBT— EVIDENOB. 

In  an  issue  of  usury,  where  a  sum  of  money 
apparently  in  excess  of  the  legal  rate  of  inter- 
est was  retained  by  the  lender,  it  is  competent 
for  a  witness  to  testify  that  part  of  the  same 
was  received  in  payment  of  an  independent 
claim,  and  not  reserved  as  interest  upon  the 
loan. 

4.  Samb. 

The  taking  of  interest  for  a  portion  of  a 
year,  computed  on  the  principle  that  a  year 
consists  of  360  days,  or  12  months  of  80  days 
each,  is  not  usurious,  provided  this  principle  is 
resorted  to  in  good  faith  as  furnishing  an  easy 
and  practical  mode  of  computation,  and.  not 
as  a  cover  for  usurv.  Prior  to  the  act  of  Au- 
gust 7,  1903,  abolishing  grace,  in  taking  inter- 
est in  advance  on  discounting  a  negotiable  note 
payable  at  a  chartered  bank  it  was  lawful  to 
include  the  three  days  of  grace  in  the  computa- 
tion. 

[Bd.  Note.— For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Usury.  %  107.] 

5.  BVIDKNCB— N0T»— PBOOF  OF  BXECTTnoW. 

Where  the  execution  of  a  note  is  denied 
by  a  plea  of  non  est  factum,  the  note  will  not 
be  received  in  evidence  until  some  extrinsic  evi- 
dence of  its  execution  has  been  submitted. 
Slight  evidence  is  sufficient  to  lay  the  founda- 
tion for  its  admission,  but  its  sufficiency  is  for 
determination  by   the   court.    While   it   would 


have  been  better  to  have  omitted  any  Instruction 
embodying  this  rule  of  practice,  the  cliarge  given 
does  not  require  a  new  triaL 
6.  BnxB  AND  Notes— Notabiss—Fbotebt  of 

Note— Pbcuniabt  Intoibst. 
The  indirect  pecuniary  interest  of  a  notary 
in  a  note  does  not  render  him  incompetent  to 
protest  it  for  nonpayment.  The  certificate  of 
protest  by  a  notary  affords  prima  facie  evidence 
of  the  facts  therein  recited.  A  charge  perti- 
nently stating  these  principles  is  not  erroneous, 
nor  is  it  rendered  so  by  the  court's  diaracter- 
isation  of  the  protest  by  the  notary  as  a  minis- 
terial act. 

[Ed.  Note.~For  cases  in  point,  see  voL  7, 
Cent  Dig.  Bills  and  Notes,  H  Hie,  1122] 

7«  TBIAJJ—OBJEOnONB     TO     EVXDMNOtt—BxCLXh 
SION. 

The  rule  of  court  requires  that  all  objec- 
tions to  evidence  be  urred  and  insisted  upon  at 
once,  and,  after  a  decision  upon  one  or  mors 
jKTounds,  no  others  afterwards  urged  shall  be 
heard  by  the  court  Where  objections  were  made 
to  evidence  when  offered  and  overruled,  it  was 
in  the  discretion  of  the  court  to  refuse  to  ex- 
clude the  evidence  on  a  ground  not  urged  to  its 
admission,  and  this  is  especially  true  where  the 
motion  to  rule  out  was  made  pending  the  ar- 
gument and  was  predicated  upon  a  ndlure  to 
lay  the  proper  foundation  for  the  evidence 
sought  to  oe  excluded. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County; 
W.  M.  Henry,  Judge. 

Action  by  the  Bank  of  Ta  Fayette  against 
L  N.  Patton  and  others.  From  the  Judgment, 
both  parties  bring  error.    Affirmed. 

This  was  a  suit  upon  a  promissory  note^ 
brought  by  the  Bank  of  La  Fayette  against 
the  executors  of  Mrs.  Helen  A.  Nevin,  the 
plaintiff  alleging  that  it  had,  in  the  coarse  of 
its  business,  discounted  the  note  for  C.  Row- 
ell,  and  was  the  holder  and  owner  thereof. 
The  note  was  given  for  the  principal  sum  of 
$1,500,  was  dated  October  1,  1902,  and  was 
payable  90  days  after  date  to  the  order  of 
Helen  A.  Nevin,  at  the  Bank  of  La  Fayette, 
Ga.,  with  interest  at  8  per  cent  per 
annum  after  maturity.  It  contained  the 
usual  waiver  of  homestead,  was  signed  by  0. 
Bowell,  and  purported  to  have  been  indorsed 
by  Helen  A.  Nevin.  Attached  to  the  plain- 
tiff's petition  was  a  copy  of  a  protest  of  the 
note  for  nonpayment  on  January  2,  1903, 
signed  by  a  notary  public.  The  defendants 
filed  an  answer  in  which  they  set  up  the 
plea  of  non  est  factum,  and  in  which  they 
challenged  the  sufficiency  of  the  notarial  pro- 
test, in  that  it  did  not  appear  therefrom  when 
or  where  the  note  was  presented,  nor  that 
notice  was  given  to  the  indorser,  nor  that 
the  protest  was  under  seal.  They  also  in- 
terposed the  defense  of  usury,  alleging  that 
Mrs.  Nevin's  relation  to  the  note  (if  any) 
was  that  of  a  mere  surety  or  accommoda- 
tion indorser;  that  she  had  no  personal  deal- 
ings with  the  plaintiff  bank,  but  that  C.  Row- 
ell,  the  maker,  negotiated  the  note  with  the 
bank,  which  had  knowledge  that  she  was  only 
a  surety;  that  the  bank  charged  Rowell  $40  sb 
interest  on  the  sum  of  $1,460  for  90  days, 
without  her  knowledge  or  consent,  and  that 
her  liability  was  thereby  increased.  Inasmuch 
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as  the  note  contained  a  waiver  of  homestead 
and  exemption  rights,  wherefore  she  and  her 
estate  were,  by  reason  of  said  usury,  re- 
leased from  any  and  all  liability.  On  the 
trial,  which  resulted  in  a  verdict  in  favor  ot 
the  plaintiff,  the  cashier  explained  that  the 
note  sued  on  was  given  to  the  bank  by 
Bowell  in  renewal  of  one  which  had  fallen 
due,  and  that  the  bank  had  charged  him  a 
*'discount"of  8  per  cent  on  the  face  of  the 
new  note,  amounting  to  $30,  for  the  90  days 
extension  of  his  pre-existing  debt  The  wit- 
ness further  testified  that  the  bank  received 
from  Rowell  this  $30,  and  possibly  a  protest 
fee  on  the  other  paper,  of  $2,  making  In  the 
aggregate  $32  paid  by  him  when  the  note  in 
suit  was  negotiated;  but  that  only  $30  of 
that  amount  was  received  by  the  bank  as 
interest  for  the  90  days;  and  that  the  pay- 
ment of  the  additional  $2  was  accepted  in 
satisfaction  of  the  protest  fee  upon  the  paper 
taken  up  by  him.  The  case  comes  to  this 
court  upon  a  bill  of  exceptions  sued  out  by 
the  defendants,  in  which  they  except  to  the 
overruling  of  their  motion  for  a  new  trial, 
and  uxK)n  a  cross-bill  of  exceptions  in  which 
the  plaintifT  complains  that  the  court  erred  in 
overruling  a  demurrer  to  their  answer  and 
In  allowing  an  amendment  thereto. 

Denny  &  Harris  and  F.  W.  Ck)peland,  fot 
plaintiff  in  error.  J.  P.  Shattuck  and  Mo- 
Henry  ft  Maddoz,  for  defendant  in  error. 

BVANS,  J.  (after  stating  the  facts).  "L 
The  answer  of  the  defendants,  as  originally 
filed,  was  not  sworn  to,  and  for  that  reason 
the  plaintiff  demurred  to  the  plea  of  non  est 
factum.  The  demurrer  came  on  to  be  heard 
at  the  trial  term,  and  the  court,  after  per- 
mitting the  defendants  to  perfect  their  plea 
by  verifying  the  answer  under  oath,  overruled 
this  ground  of  the  demurrer.  The  defect  in 
the  plea  being  one  which  was  amendable,  the 
court  properly  allowed  the  defendants  to 
meet  the  demurrer  by  swearing  to  the  aver- 
ments on  which  they  based  this  defense. 
Ward  V.  Frick  Co.,  95  Ga.  804,  22  S.  B.  809; 
Bodgers  v.  Caldwell,  122  Ga.  279,  60  S.  B. 
95.  It  was  likewise  proper  for  the  court  to 
permit  the  defendants,  by  an  appropriate 
amendment  to  their  answer,  to  overcome  the 
further  objection,  urged  in  the  plaintiff's 
demurrer,  that  they  failed  to  point  out  where- 
in the  protest  of  the  note  was  inusffldent 
to  preserve  the  rights  of  the  holder  of  the 
note  against  the  indorser. 

2.  The  witness,  J.  B.  Patton,  testified,' that 
he  was  the  cashier  of  the  plaintiff  bank  and 
owned  three-fifths  of  its  capital  stock;  that 
he  received  the  note  sued  on,  signed  by  the 
maker  and  indorsed  by  Mrs.  Helen  A.  Nevln, 
as  the  agent  of  the  bank;  that  by  compari- 
son of  the  signature  of  the  indorser  with 
other  signatures  of  hers  admitted  to  be  gen- 
nine,  and  which  were  in  evidence,  he  was 
of  the  opinion  that  the  signature  of  Mrs. 
Kevin  on  the  note  was  her  genuine  signature. 
A  motion  was  made  to  exclude  this  evidence, 


on  the  ground  that  Mrs.  Nevln  was  dead  at 
the  time  of  the  protest  of  the  note  and  that 
the  witness  was  for  that  reason  an  incompe- 
tent witness  to  testify  as  to  the  genuineness 
of  her  signature.  The  court  declined  to  rule 
ofit  this  testimony.  The  witness  was  not  in- 
competent to  testify  to  his  opinion  as  to  the 
genuineness  of  the  signature,  his  opinion  be- 
ing given  as  an  expert  and  based  upon  a  com- 
parison of  the  signature  with  the  other  v^rit- 
ings  proved  to  be  genuine,  and  he  not  under- 
taking to  testify  concerning  any  transaction 
or  communication  with  the  deceased.  Cato 
V.  Hunt,  112  Ga.  140,  37  S.  B.  183. 

3.  The  witness  Patton  was  permitted  to 
testify,  over  the  objection  of  the  defendants, 
that  he  received  with  the  note  sued  on  $32, 
and  applied  $30  of  the  same  to  interest  and 
$2  to  a  protest  fee  on  another  transaction. 
The  objection  was  that  this  testimony  was 
incompetent  until  some  proof  had  been  intro- 
duced of  the  existence  of  some  other  liability 
besides  interest,  and  that  the  witness  should 
not  be  permitted  to  testify  as  to  any  addi- 
tional liability  for  a  protest  fee  until  proof 
was  properly  made  of  notarial  action  show- 
ing a  llablli^  for  such  fee.  Whether  or  not 
there  was  a  legal  liability  for  the  protest 
fee  of  $2  had  no  legal  bearing  upon  the  issue. 
Where  a  sum  of  money  apparently  in  ex- 
cess of  the  legal  rate  of  interest  was  retail^ 
ed  by  the  lender,  it  is  competent  for  a  wit- 
ness to  testify  that  part  of  the  same  was 
received  in  payment  of  an  independent  claim, 
and  not  reserved  as  interest  upon  the  loan. 

4.  The  method  of  the  computation  or  cast- ' 
ing  of  interest  has  been  differently  pursued 
in  different  Jurisdictions.  In  some  states  it 
has  been  held  by  the  courts  of  last  resort  that 
interest  calculated  and  received  upon  a  note 
upon  the  principle  of  360  days  being  a  year  is 
usurious.  As  was  held  In  N.  Y.  Firemen  Ins. 
Ck).  V.  Bly,  2  Cow.  (N.  Y.)  707:  "The  statute 
of  usury  speaks  of  years  and  not  of  months. 
Interest  Is  to  be  at  the  rate  of  7  per  cent 
per  annum;  that  Is,  at  the  rate  of  7  per 
cent  for  866  days;  for  a  legal  year  is  365 
days,  the  legal  half  of  a  year  182  days,  and 
the  legal  quarter  91  days;  the  law  paying 
no  regard  to  the  odd  hours.'*  The  principle 
of  the  New  York  case  just  cited  was  ap- 
proved and  followed  In  Indiana.  Haas  v. 
Flint  8  Blackf.  67.  The  Supreme  Courts  of 
many  other  states,  notably  Massachusetts, 
Louisiana,  Virginia,  Vermont,  North  Caro- 
lina, Mississippi,  and  Connecticut  hold  that 
taking  interest  for  a  portion  of  a  year,  com- 
puted on  the  principle  that  a  year  consists  of 
360  days,  or  12  months  of  30  days  each,  is  not 
usurious,  provided  this  principle  is  resorted 
to  in  good  faith  as  furnishing  an  easy  and 
practicable  mode  of  computation,  and  not  as 
a  cover  for  usury.  Agricultural  Bank  v.  Bls- 
sell,  12  Pick.  (Mass.)  586;  Planters'  Bank 
V.  Bass,  2  La.  Ann.  430;  Parker  v.  Cousins, 
2  Grat  (Va.)  372,  44  Am.  Dec.  388;  Bank  of 
Burlington  v.  Durkee,  1  Vt  399;  State  Bank 
V.  Hunter,  12  N.  0.  100;   Planters*  Bank  v. 
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Snodgrass,  4  How.  (Miss.)  573;  Gamp  r. 
Bates,  11  Gonn.  487.  Tbls  latter  conclusion 
Is  supported  by  the  reasoning  of  Lord  Mans- 
field In  Floyer  v.  Edwards,  1  Gowper,  112, 
that  it  tends  greatly  to  explain  a  transaction 
and  is  of  universal  usage  among  banks,  mer- 
chants, and  men  of  business  generally.  It  la 
obvious  that  interest  calculated  In  this  man- 
ner slightly  exceeds  the  rate  per  year  as  fix- 
ed by  the  statute.  The  taking  of  this  slight 
excess  does  not  necessarily  taint  the  transac- 
tion with  usury,  as  Is  pointed  out  by  Shaw, 
G.  J.,  in  Agricultural  Bank  v.  Blssell,  supra. 
This  distinquished  jurist  said  in  that  case: 
"But,  as  the  statute  prescribes  the  rate  of  In- 
terest for  one  year,  and  so  at  the  same  rate 
for  a  longer  or  shorter  time,  it  is  obvious  that 
when  the  interest  is  to  be  computed  in  days 
or  months,  it  is  Impossible  to  follow  the  pre- 
scribed rule  precisely,  without  taking  the 
fraction  of  a  day;  and  that  this  is  not  re- 
quired is  now  settled  by  the  whole  current  of 
authority.  From  the  impossibility  of  execut- 
ing the  statute  with  literal  exactness,  has  re- 
sulted the  necessity  of  resorting  to  an  execu- 
tion  cy  pres,  in  many  cases,  where  it  is  In- 
tended to  conform  to  the  intent  and  spirit  of 
the  statute.  So  it  has  been  the  practice  to 
consider  a  contract  for  money  payable  In 
months  to  be  payable  in  calendar  months, 
and  to  consider  a  calendar  month  as  the 
twelfth  part  of  a  year,  and  compute  interest 
accordingly,  though  they  are  of  different 
lengths.  A  note  given  in  February  at  two 
'  months  will  have  59  days  to  run  and  pay  1 
per  cent  interest,  as  for  the  sixth  part  of  a 
year;  but  a  note  given  in  December  at  two 
months  will  have  62  days  to  run  and  pay  the 
same  rate  of  interest  •  •  •  The  period 
of  60  days  is  one-sixth  of  a  year,  as  nearly 
as  can  be  computed  without  a  fraction,  and 
8  days  is  the  nearest  approximation  to  the 
tenth  part  of  the  month  or  the  one  hundred 
and  twentieth  part  of  a  year,  without  fractions 
of  a  day."  The  soundness  of  this  construc- 
tion of  the  usury  statute  has  been  practically 
recognized  by  this  court  Neal  v.  Brockham, 
87  Oa.  130,  13  S.  B.  283.  If  one-twelfth  of 
the  annual  interest  may  be  lawfully  exacted 
for  the  use  of  money  for  the  month  of  Feb- 
ruary, which  In  ordinary  years  embraces  only 
28  days,  then  it  is  clear  that  the  calculation  of 
interest  is  not  necessarily  predicated  on  the 
basis  of  a  year  of  365  days.  Our  statute 
fixes  the  rate  of  interest  per  annum,  and  not 
per  month,  and  there  Is  no  greater  reason  for 
construing  the  statute  as  being  susceptible  of 
equal  subdivisions  into  months  of  unequal  days 
than  for  permitting  the  casting  of  interest  for 
periods  of  less  than  a  year  on  the  basis  of 
equal  subdivisions  into  months  of  equal  days. 
It  is  therefore  all6wable  in  bona  fide  transac- 
tions, both  because  of  the  facility  in  com- 
putation and  the  impossibility  of  exact  sub- 
division of  865  days  into  proportionable  parts 
of  months  and  days,  as  well  as  because  of  the 
universality  of  this  method  of  casting  interest, 
to  take  interest  for  90  days,  computed  on  the 


principle  that  a  year  consists  of  '360  days. 
Only  one  witness  testified  on  the  subject  of  in* 
terest  reserved,  and  from  his  testimony,  as  ap- 
pears in  the  statement  of  facts,  it  is  manifest 
that  only  $30  was  taken  for  interest  on 
$1,500,  and  there  was  no  intent  to  take  or  re- 
ceive more  than  the  legal  rate.  Therefore  the 
instruction  of  the  court  that:  "All  the  evi- 
dence relating  to  an  am6unt  of  money  paid 
for  the  use  of  this  money  being  that  $30  was 
paid  in  advance  at  the  time  of  giving  this  note 
for  interest  for  90  days,  that  being  exactly 
the  amount  at  eight  per  cent  I  charge  you 
that  that  would  not  be  usurious,  and  you  need 
not  consider  the  plea  of  usury  in  this  case," 
was  not  erroneous  on  the  ground  that  $30  la 
not  the  exact  Interest  on  a  note  for  $1,500 
for  90  days. 

Another  question  is  raised  by  this  assign- 
ment of  error,  and  that  is  whether  the  reser- 
vation in  advance  of  the  interest  for  90  days 
amounted  to  the  taking  of  more  than  the 
highest  legal  rate  permitted  by  law,  so  as  tD 
taint  the  transaction  with  usury.  ••Usury 
is  the  reserving  and  taking,  or  contracting  to 
reserve  and  take,  either  directly  or  by  indi- 
rection, a  greater  sum  for  the  use  of  money 
than  the  lawful  Interest"  Giv.  Gode  1895, 
S  2877.  Eight  per  cent  is  the  legal  rate  if 
named  in  the  contract  Giv.  Gode  1895,  S 
2876.  "It  shall  not  be  lawful  fbr  any  person, 
company,  or  corporation  to  reserve,  charge  or 
take  for  any  loan  or  advance  of  money,  or  for 
forbearance  to  enforce  the  collection  of  any 
sum  of  money,  at  rate  of  interest  greater 
than  8  per  cent  per  annum,  either  directly  or 
indirectly  by  way  of  commission  for  advances, 
discount  exchange,  or  by  any  contract  or  con- 
trivance or  device  whatever."  Glv.  Code 
1895,  §  2886.  To  take  interest  at  the  highest 
legal  rate  in  advance  on  a  long  loan  Is  palpa- 
ble usury.  The  outside  authorities  are  almost 
unamimous,  however,  that  in  short  time  loans 
it  is  not  usury  to  reserve  the  interest  in  ad- 
vance. Mr.  Tyler,  in  his  work  on  usury,  at 
page  298,  says  'the  courts  uniformly  hold  at 
the  present  day  that  the  interest  for  ordi- 
nary paper  having  the  usual  time  to  run 
such  as  is  the  practice  by  banks,  may  be  taken 
in  advance,  by  way  of  discount,  and  not  sub- 
ject the  paper  to  the  taint  of  usury.  It  is 
obvious,  however,  that  the  time  the  paper 
has  to  run  must  have  a  controlling  effect  upon 
the  question.  If  the  note  has  a  short  time 
to  run,  the  interest  may  be  taken  in  advance; 
whereas  the  time  may  be  so  lengthened  out 
as  to  make  the  taking  of  the  interest  in  ad- 
vance palpably  usurious."  In  three  cases 
decided  by  this  court — ^Mackenzie  v.  Flannery, 
90  Ga.  590,  16  S.  E.  710;  Union  Savings 
Bank  v.  Dottenhehn,  107  Ga.  614,  34  S.  £. 
217;  McGall  v.  Herring,  116  Ga.  235.  42 
S.  E.  468— the  rule  was  stated  to  be  that 
the  reservation  of  interest  in  advance  on 
short-time  loans  would  not  amount  to  usury; 
but  in  a  later  case — Howell  v.  Pennington, 
118  Ga.  494,  45  S.  B.  27^— this  dictum  of 
these  cases  was  criticised  and  shown  to  be 


Ga4 


PATTON  T.  BANK  OF  LA  FAYBTTBL 


667 


obiter.  And  In  the  case  last  cited  it  was 
said  that  it  was  not  necessary  to  decide  the 
question,  so  the  court  would  leave  it  an  open 
one,  as  it  had  remained  so  far  as  this  court 
was  concerned,  up  to  that  time.  But  wheth- 
er interest  may  be  reserved  in  advance  on  a 
slK>rt-tlme  loan,  the  record  presents  facts 
which  demonstrate  that  no  more  interest  was 
retained  than  that  allowed  by  law.  The  note 
In  suit  was  negotiable  and  payable  at  a 
chartered  bank,  and  therefore  the  debtor  was 
entitled  to  three  days  of  grace.  The  trans- 
action occurred  before  the  act  of  August 
7,  1903  (Acts  1903,  p.  84),  abolishing  days  of 
grace  in  this  state.  As  said  by  Bissell,  J., 
in  Savings  Bank  of  New  Haven  v.  Bates,  8 
Ck>nn.  511:  "It  is  too  well  settled  to  admit 
of  dispiute  that  in  regard  to  negotiable  notes 
the  days  of  grace  make  a  part  of  the  original 
contract  Such  a  note,  payable  by  the  terms 
of  it  In  60  days.  Is  la  law  a  note  payable 
in  63  days."  A  negotiable  promissory  note 
payable  at  a  bank  does  not  become  due  until 
the  last  day  of  grace.  Haug  v.  Hiley,  101 
Ga.  372.  29  S.  B.  44,  40  L.  R.  A.  244.  In 
taking  interest  in  advance  on  discounting 
a  note,  it  Is  lawful  to  include  the  three  days 
of  grace  in  the  computation.  Bank  of  Utica 
v.  Wager,  2  Cow.  (N.  Y.)  712.  The  Interest 
on  $1,500  at  8  per  cent,  for  90  days  and 
grace  is  $31;  the  discount  on  this  amount  at 
the  same  rate  for  90  days  and  grace  is 
$30.34.  The  amount  actually  reserved  was 
less  than  the  bank  might  legally  have  taken; 
hence  there  was  no  usury  in  the  transaction, 
and  the  court  very  properly  declined  to  sub- 
mit this  issue  to  the  jury. 

5.  Exception  Is  taken  to  the  following 
charge  of  the  court:  "When  the  defendants 
come  in  and  plead  non  est  factum,  that  is, 
that  It  is  not  the  deed  or  the  act  of  their 
testatrix  that  casts  primarily  upon  the  plain- 
tiff the  burden  of  establishing  prima  fade 
that  Mrs.  Nevin  did  make  this  indorsement  on 
this  note.  That  Is  a  question  in  the  first 
instance  that  is  addressed  to  the  court  The 
court  having  heard  certain  evidence  relating 
to  the  question,  admits  this  note  in  evidence 
before  you,  but  it  is  still  a  question  of  fact 
with  you  whether  or  not  you  find  that  Mrs. 
Nevin  did  or  did  not  endorse  this  paper.'* 
This  charge  is  alleged  to  be  erroneous  because 
it  conveyed  to  the  Jury  the  impression  that 
the  court  had  decided  that  Mrs.  Nevin  had  en- 
dorsed this  note,  but  that  they  could,  if  they 
saw  fit,  find  to  the  contrary.  While  we  can- 
not commend  this  charge  as  being  an  ac- 
curate statement  of  the  law,  we  do  not  think 
It  was  harmful  to  the  defendants.  When  a 
plea  of  non  est  factum  is  filed  in  a  suit  on 
a  promissory  note,  the  note  is  not  admissible 
in  evidence  until  some  proof  of  Its  execution 
has  been  submitted.  Slight  evidence  is  suffi- 
cient to  lay  the  necessary  foundation  for  its 
admission,  the  sufficiency  of  such  evidence 
being  a  matter  for  determination  by  the  court 
The  trial  judge  evidently  had  this  principle 
in  mind  when  giving  the  charge  excepted  to. 


It  would  have  been  better  for  him  not  to 
have  attempted  to  explain  to  the  Jury  the 
rule  of  law  under  which  the  note  was  re- 
ceived in  evidence,  since  any  explanation  on 
the  subject  would  tend  to  confuse  the  Jury, 
rather  than  to  lighten  them  as  to  the  issue 
of  fact  they  were  called  on  to  decide.  West- 
ern &  Atlantic  Railroad  Ck>.  ▼.  Young,  83  Ga. 
617,  518,  10  S.  B.  197.  But  as  was  said  In 
that  case,  such  a  charge  does  not  necessarily 
require  the  grant  of  a  new  trial.  In  the 
present  case^  the  defendants  Introduced  no 
evidence  whatever,  nor  did  they  undertake 
to  swear  to  the  plea  of  non  est  factum  from 
personal  knowledge,  but  only  from  informa- 
tion and  belief  entertained  by  them  in  their 
capacity  of  legal  representatives  of  their 
testatrix. 

6.  The  eighth  ground  of  the  motion  com- 
plains of  the  following  charge:  *'I  also 
charge  yon  as  a  matter  of  law  that  notwith- 
standing Mr.  Fatten  was  an  officer  of  the 
bank  and  a  shareholder  in  it,  he  was  author- 
ized to  perform  these  ministerial  duties  as 
a  notary  public,  and  I  charge  you  that  his 
certificate  is  prima  facie  evidence  of  the 
facts  it  recites,  that  is  nonpayment  and  such 
notice  being  mailed  as  required  by  law.  I 
charge  you  that  nothing  else  appearing,  it 
becomes  a  matter  of  law  not  to  require  you 
to  decide  that  but  to  decide  it  sharply  as  a 
matter  of  law,  and  therefore  I  give  you  these 
things  in  charge  under  the  law."  The  assign- 
ments of  error  on  this  charge  are:  (1)  That 
the  cashier  of  the  plaintifT  bank  being  shown 
to  own  three-fifths  of  the  capital  stock,  he 
was  Incompetent  to  protest  a  paper  the 
title  to  which  was  in  the  bank;  (2)  that 
it  was  not  made  to  appear  that  the  certificate 
of  the  notary  had  been  filed  in  court  at  the 
appearance  term,  or  that  It  had  remained 
there  since;  (3)  that  it  was  not  prima  facie 
evidence  of  any  fact  recited  therein  unless 
it  had  been  so  filed  and  had  so  remained  in 
court;  and  (4)  that  the  court  erroneously 
described  the  notarial  protest  as  a  ministerial 
act.  Instead  of  one  incident  to  the  exercise 
of  Judicial  functions.  The  fact  that  the  no- 
tary was  a  stockholder  in  the  bank  and  had 
an  indirect  pecuniary  interest  In  the  note 
did  not  render  him  incompetent  to  protest  it 
for  nonpayment.  7  Cyc.  1055,  and  citations. 
The  certificate  of  the  notary  being  in  evidence. 
It  afforded  prima  facie  evidence  of  the  facts 
therein  recited.  Hobbs  v.  Chemical  Nat 
Bank,  97  Ga.  526,  25  S.  B.  848.  That  it  may 
not  have  been  filed  in  court  and  there  per- 
mitted to  remain,  agreeably  to  the  provisions 
of  the  Civ.  Code  1895,  S  5235,  simply  furnish- 
ed grounds  for  objecting  to  Its  reception  in 
evidence.  Having  ^^een  regularly  admitted  if 
evidence.  It  was  proper  for  the  court  to  tell 
the  jury  what  effect  the  law  attaches  to  a 
notarial  certificate  of  protest  It  would  seem 
that  a  notary  Is  not  under  the  laws  of  this 
state,  vested  with  any  judicial  powers.  Pol. 
Code  1895,  §  503.  But  however  this  may 
be,  we  are  unable  to  perceive  how  the  de- 
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f endants  were  prejudiced  by  the  court  refer- 
ring to  the  protest  of  a  note  as  a  ministerial 
function. 

7.  Complaint  Is  made  that  the  court  erred 
in  refusing  to  rule  out  the  protest  papers 
which  had  been  introduced  by  the  plaintifiT. 
The  defendants'  motion  to  do  so  was  made 
after  the  evidence  had  closed  and  pending 
the  argument  to  the  jury,  and  was  based  on 
the  ground  that  it  did  not  appear  that  the 
notary's  certificate  was  filed  in  court  at  the 
first  term  and  there  permitted  to  remain  un- 
til the  trial.  It  appears  that  when  the 
certificate  was  offered  in  evidence,  objection 
to  its  admission  was  made  on  other  grounds 
which  the  court  overruled.  His  honor 
directed  counsel's  attention  to  the  rule  of 
court  which  provides  that  all  objections  to 
testimony  must  be  urged  and  insisted  upon 
at  once,  and  after  a  decision  upon  one  or 
more  grounds,  no  others  afterwards  urged 
shall  be  heard  by  the  court  (Civ.  Ck>de  1895, 
i  5675);  and,  after  counsel  had  expressed  the 
opinion  that  this  rule  applied  only  to  motionfl 
for  a  continuance,  declined  to  exclude  the 
evidence,  saying:  "This  being  in  the  con- 
cluding argument,  and  some  of  the  witnesses 
having  gone,  I  decline  to  hear  the  motion." 
It  Is  doubtless  within  the  discretion  of  a  trial 
judge  to  relax  the  salutary  rule  of  court  Just 
referred  to,  when  necessary  to  prevent  a 
grave  injustice  which  would  be  brought 
about  by  surprise  or  mistake  on  the  part  of 
one  of  the  litigants.  Brinkley  v.  State,  54 
Ga.  874;  Parris  v.  Hightower,  76  Ga.  631. 
But  the  present  case  did  not  call  for  the 
exercise  of  any  such  discretionary  power. 
By  allowing  evidence  to  be  introduced  with- 
out objection,  a  party  does  not  lose  the  right 
to  move,  at  any  time  before  the  case  Is  sub- 
mitted to  the  jury,  to  have  the  evidence  ex- 
cluded. Blount  V.  Beall,  d5  Ga.  182,  22  S.  B. 
52.  But  he  is  at  liberty  to  practically  abro- 
gate the  wholesome  rule  of  court  which  re- 
quires' that  all  of  his  objections  must  be 
urged  at  one  and  the  same  time,  by  making 
some  of  his  objections  when  the  evidence  is 
offered,  and,  afterwards,  under  the  guise  of 
a  motion  to  rule  out  the  evidence,  urging 
other  objections  thereto  which  were  not  in 
the  first  instance  even  hinted  at  Further- 
more, a  distinction  is  to  be  drawn  between 
illegal  testimony  and  secondary  evidence  or 
other  evidence  which  is  legal  in  itself  be- 
cause it  is  of  probative  value,  but  It  Is  inad- 
missible until  the  proper  foundation  for  its 
reception  has  been  laid.  Hearsay  testimony 
has  no  probative  force  whatsoever  (Eastlick 
V.  So.  Ry.  Co.,  116  Ga.  49,  42  S.  B.  499),  and 
its  only  effect  is  to  prejudice  the  party 
against  whom  It  is  offered. 

Bvidence  of  a  secondary  nature,  the  only 
objection  to  which  is  that  it  was  received 
without  the  preliminary  foundation  for  Its 
Introduction  being  first  laid,  stands  upon  an 
altogether  different  footing;  and  if  admitted 
without  objection.  It  is  to  be  treated  as  al- 


together eompetent,  and  the  court  may 
properly  instruct  the  Jury  as  to  its  relevancy 
and  legal  weight  and  effect  Goodwyn  v.  Good- 
wyn,  20  Ga.  600,  622.  If  one  of  the  parties  con- 
sents to  the  Introduction  of  the  copy  of  a  deed 
In  lieu  of  the  orignal,  he  is  not  at  liberty  to 
subsequently  insist  that  the  court  should 
withdraw  the  evidence  from  the  consider- 
ation of  the  jury,  the  plaintiff  having  acted 
upon  the  assumption  tliat  the  defendant 
waived  all  objection  to  the  character  of  the 
proof  and  being,  perhaps,  unable  to  supply 
the  primary  proof.  Norris  v.  Milner,  20  Ga. 
563,  565.  The  plaintiff  in  this  case  was,  it 
may  be,  in  some  such  situation  when  the 
motion  to  rule  out  the  certificate  of  the 
notary  was  presented.  Some  of  the  witness- 
es had  departed;  it  does  not  appear  whether 
the  notary  was  or  was  not  still  accessible. 
He  had  stated,  while  on  the  witness  stand* 
that  he  "protested  the  note  sued  on,"  but  was 
not  asked  whether  he  had  given  the  notice 
of  protest  as  recited  la  his  certificate,  that 
document  having  been  admitted  in  evidence 
after  the  court  had  overruled  all  the  objec- 
tions which  the  defendants  had  thoui^t 
proper  to  urge  against  it  when  It  was 
tendered.  Had  they  then  presented  the 
objection  that  the  plaintiff  had  not  shown 
compliance  with  the  requirements  of  the 
statute  as  to  filing  the  certificate  and  per- 
mitting it  to  remain  in  court  and  the  plain- 
tiff was  una'ble  to  show  that  these  require- 
ments had  been  met  the  opportunity  would 
have  been  open  to  the  plaintiff  of  putting 
the  notary  on  the  stand  and  bringing  out  the 
truth  concerning  the  recitals  in  his  certificate 
of  protest  Under  the  rule  of  court  pre- 
scribing when  and  how  objections  to  evl* 
dence  must  be  urged,  the  defendants  had 
forfeited  their  right  to  Insist  that  the 
certificate  should  be  excluded  from  the  evi- 
dence; the  plaintiff  had  a  right  to  act  upon 
the  assiimption  that  no  further  objections  to 
It  would  be  presented,  and  that  It  was  there- 
fore unnecessary  to  make  any  further  proof 
with  regard  to  the  dishonor  of  the  note  and 
the  giving  of  notice  of  protest  to  the  in- 
dorser.  We  cannot  but  conclude,  therefore, 
that  the  trial  judge  properly  declined  to 
entertain  the  motion  made  by  the  defendants 
to  withdraw  the  evidence  upon  which  the 
plaintiff  was  thus  Induced  to  rely  after  they 
had  exhausted  their  efforts  to  prevent  its 
introduction. 

From  what  has  been  said,  it  will  be 
perceived  that  the  sole  Issue  of  fact  upon 
which  the  jury  could  i)ossibly  be  called 
on  to  pass  was  that  raised  by  the  plea  of 
non  est  factum,  as  to  which  the  evidence 
fully  warranted  a  finding  In  favor  of  the 
plaintiff.  The  court  committed  no  error  of 
law  requiring  a  new  trial,  and  the  verdict 
should  be  allowed  to  stand. 

Judgment  afiirmed.  All  the  Justices 
concur. 
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GAJEtBiANY  et  aL  t.  LAWTON. 

(Supreme  Ooort  of  Georgia.    Feb.   16^   1908.) 

1.  cobpobatioits  —  mobtoaob  of  gobpobati 
Pbopebtt— Vaijditt. 

As  a  general  rale,  directors  can  giTe  a 
Talid  antborization  of  the  making  of  a  mort- 
gage on  the  property  of  the  corporation  only 
when  acting  and  consulting  together  as  a  board 
duly  assembled.  But  where  all  of  the  share- 
holders of  the  corporation  by  their  direct  act  or 
acquiescence  invest  the  executive  officer  of  the 
company  with  the  powers  and  functions  of  the 
board  of  directors,  as  a  continuous  and  perma- 
nent arrangement,  there  being  no  board  of  di- 
rectors, or,  if  directors,  they  being  entirely  hi- 
active,  and  the  officer  discharging  all  its  duties, 
a  mortgage  on  the  personal  property  of  the  coi> 
poration,  made  and  executed  in  its  behalf  by 
SQch  officer,  to  secure  one  who  Indorsed  a  note 
in  order  to  secure  a  loan  for  it,  and  who  had 
to  pay  such  loan,  is  valid  as  against  the  cor- 
poration, or  a  creaitor  claiming  to  have  obtained 
a  lien  by  virtue  of  the  issuance  and  levy  of  a 
distress  warrant  after  record  of  the  mortgage^ 
and  with  knowledge  of  it,  for  rent  accruing  long 
after  the  making  of  the  mortgage,  although  It 
may  not  have  been  authorized  by  any  formal 
note  of  the  shareholders  or  directors. 

[Ed.  Note. — For  cases  in  point,  see  roL  12, 
Cent  Dig.  Corporations,  %  1775.] 

2.  BVIDBNCB— BX8T  AND  SCOONDABT. 

There  was  sufficient  evidence  that  no 
minute  books  or  stock  books  were  kept  by  the 
corporation,  or,  if  any  were  kept,  that  they  were 
lost,  to  authorise  the  admission  of  parol  evi- 
dence in  regard  to  the  transactions  of  the  com- 
pany. 

8.  Samx  — Pabol  Bvidbngb  —  Renewal   or 
MoBTGAGB  Note. 

Where  a  mortgage  was  given  to  secure  a 
note,  and  it  was  provided  in  the  instrument  that 
the  payee  of  the  note  had  agreed  to  renew  it 
from  time  to  time,  it  was  admissible  to  show 
that  a  note  bearing  a  later  date  was  a  renewal 
of  that  first  given. 

4.  AppeaI/— Revebsai/— IincATBBiAX<  Ebbobs. 

Immaterial  errors  will  not  require  a  re* 
versaL 

6.  GosT»— Who  Liable  fob  Expeivsbs. 

Where  an  equitable  petition  was  filed  for 
the  purpose  of  having  a  receiver  appointed  to 
administer  certain  property,  and  a  person  hold- 
ing a  chattel  mortj^e  on  it  was  made  a  party, 
and  it  was  sought  to  enjoin  him  from  proceed- 
ing to  levy  on  the  property  and  bring  it  to 
sale,  and  where,  instead  of  objecting  to  a  re- 
ceivership, the  mortgage  creditor  filed  an  appli- 
cation and  obtained  an  order  for  the  receiver 
to  sell  the  property  and  bring  the  fund  into 
court,  preserving  the  rights  or  any  lienholders 
in  respect  thereto,  and  afterwards  filed  an  answer 
and  intervention,  in  which  it  was  alleged  that 
the  amount  for  which  the  mortgaged  property 
sold  at  the  receiver's  sale  was  less  than  the  in- 
debtedness due  him,  and  praying  that  such 
amount  be  paid  to  him,  claiming  that  he  was  en- 
titled to  share  pro  rata  on  this  indebtedness 
with  the  other  creditors,  in  the  amount  re- 
ceived from  other  sources,  he  thus  recognised 
the  necessity  for  the  receivership,  and  sought 
to  share  in  the  benefits  arising  therefrom,  and 
became  liable  for  a  pro  rata  share  of  the  cost 
and  expenses  of  the  litigation. 
(Syllabus  by  the  Oourt.) 

Error  f^om  Superior  Court,  Chatham  Conn- 
ty ;  Geo.  T.  Cann,  Judge. 

Action  by  John  Lawton  against  Janie  M. 
Garmany  and  others.  Judgment  for  plain- 
tiff* and  defendants  bring  error.    Affirmed. 


This  case  was  by  agreement  tried  before 
the  presiding  Judge  without  a  Jury.  He 
fifed  an  opinion,  from  which  the  following 
Bommary  of  facts  is  taken:  TTlie  Savannah 
District  Messenger  &  Delivery  Company  was 
Incorporated  April  9,  1896,  the  capital  stodc 
being  $10,000,  with  the  right  to  increase  the 
capital  stock  to  an  amount  not  exceeding 
$50,000,  In  the  discretion  of  the  board  of 
directors.  This  is  the  only  reference  to  a 
board  of  directors.  The  charter  gives  the 
right  to  mortgage  the  property  of  the  cor- 
poration at  any  time.  The  original  incor- 
porators conveyed,  by  deed,  the  property  and 
ftanchlsea  of  the  corporation  to  C  H.  Med- 
lock  and  H.  S.  Jaudon,  on  November  11, 
1898.  No  certificates  of  stock  had  been  is- 
sued at  this  time.  There  was  never  any 
stock  issned  to  J.  B.  Floyd  On  July  26, 
1902,  two  certificates  of  stock  were  Issned— 
one  for  50  shares  to  H.  S.  Jaudon,  the  other 
for  60  shares  to  0.  H.  Medlock.  Jaudon, 
Medlock,  and  L.  W.  Walker  were  the  direct- 
ors. Walker  never  owned  any  stock.  He 
was  a  nominal  director.  Walker  moved  away 
from  Savannah,  and  no  director  was  elected 
to  fill  his  place.  In  July,  1899,  Jaudon  moved 
away  from  Savannah,  and  until  the  time  he 
sold  out  to  Medlock  all  his  interest  in  the 
company  he  received  reports  from  a  book- 
keeper concerning  the  business  done  by  the 
company.  After  negotiating  for  two  or  three 
months,  Jaudon  agreed  to  sell  out  his  In- 
terest in  the  company  to  O.  H.  Medlock. 
The  sale  was  consummated  on  May  8,  1903. 
On  July  26, 1902,  O.  H.  Medlodt,  to  secure  his 
individual  indebtedness  to  I.  D.  La  Roche, 
made  a  deed  to  secure  a  debt  to  50  shares 
of  the  capital  stock  of  the  Savannah  District 
Meiisenger  &  Delivery  Company.  This  was 
.  an  individual  transaction,  and  Is  not  con- 
tended to  be  a  corporate  liability.  On  May 
2, 1908,  O.  H.  Medlock,  as  superintendent  and 
manager,  to  secure  the  payment  of  a  promis- 
sory note  payable  to  the  Citlsens'  Bank  of 
Savannah,  due  00  days  after  date,  for  the 
sum  of  $1,600,  sold  [conveyed]  to  John  Law- 
ton  all  of  the  property,  charter,  fran- 
chises, good  will,  books,  and  accounts  of  the 
Savannah  District  Messenger  &  Delivery 
Company.  This  mortgage  was  signed,  'Sa- 
vannah District  Messenger  &  Delivery  Com- 
pany, by  C.  H.  Medlock,  Superintendent  and 
Manager,'  in  the  presence  of  three  witnesses, 
one  of  whom  was  a  notary  public.  The 
mortgage  was  not  filed  for  record  until 
September  26,  1904,  and  was  recorded  in  the 
office  of  the  clerk  of  the  superior  court  of 
Chatham  county  on  the  same  day.  On  Sep- 
tember 24,  1904,  0.  H.  Medlock  suddenly 
died.  On  September  27,  1904,  W,  B.  Stubbs 
was  appointed  and  qualified  as  temporary 
administrator  upon  Medlock's  estate,  and 
conducted  the  business  of  the  aforesaid  cor- 
poration until  October  6,  1904,  when  he  pre- 
sented a  petition  to  the  Judge  of  the  superior 
court  of  Chatham  county,  asking  for  the  ap- 


670 


53  SOUTHEASTERN  REPORTER, 


(Ga. 


polntment  of  a  receiver  to  preserve  and  ad- 
minister the  assets  of  the  corporation  for  the 
benefit  of  creditors.  The  Judge  signed  the 
order  before  10  o'clock  a.  m.,  October  6, 
1904,  appointing  the  receiver  and  restrain- 
ing the  said  La  Roche  and  Lawton  and  Hor- 
ace Rivers,  as  agent  for  Janie  M.  Garmany, 
their  agents  and  attorneys,  and  the  sheriff 
and  his  deputies,  from  interfering  with  said 
corporation  or  its  assets  in  any  way  what- 
ever, and  from  levying  or  attempting  to  levy 
any  process  thereon.  Service  of  tills  order 
was  acknowledged  on  October  6,  1904,  by 
Adams  &  Adams,  attorneys  for  said  Lawton, 
and  by  Gordon  &  Elliott,  as  attorneys  for 
said  Rivers,  as  agent  The  legal  evidence 
shows:  There  was  no  stock  book;  there 
was  no  stock  issued  prior  to  that  issued  to 
G.  H.  Medlock  and  H.  S.  Jaudon;  there  was 
no  minute  book  kept ;  there  was  no  corporate 
seal,  and  no  record  of  any  corporate  action; 
that  from  the  time  Jaudon  and  Medlock  pur- 
cliased  the  business,  Medlock  conducted,  as 
manager,  all  the  business  of  the  corporation, 
and  this  was  especially  true  after  Jaudon 
removed  from  Savannah,  and  entirely  true 
after  Medlock  purchased  Jaudon's  stock  in 
the  corporation.  The  evidence  shows  that 
Rivers,  as  agent,  and  his  attorneys,  knew  of 
the  contents  of  the  mortgage  to  Lawton  be- 
fore he  sued  out  his  distress  warrant  There 
is  no  evidence  to  show  whether  the  levy  of 
the  distress  wamant  was  made  before  or 
after  the  receiver  actually  took  charge." 

Gordon  &  Elliott,  for  plaintiffs  in  error. 
Adams  A  Adams,  for  defendant  in  error. 

LUMPKIN,  J.  (after  statlngtheabovef acts). 
1.  A  corporation  is  a  legal  entity,  distin- 
guished from  any  or  all  of  its  stockholders. 
That  one  person  may  own  a  majority  or  all 
of  the  stock  of  the  corporation  does  not  es- 
tablish an  identity  between  him  and  it,  so 
as  to  make  acts  by  him  in  his  individual 
name  its  acts  and  binding  on  It  Newton 
Manufacturing  Co.  v.  White,  42  Ga.  148; 
Exchange  Bank  ▼.  Macon  Construction  Co., 
97  Ga.  1.  25  S.  E.  326,  83  L.  R.  A.  800; 
Sparks  v.  Dunbar,  102  Ga.  129,  29  S.  E.  295 ; 
Waycross  Air  Line  R.  Co.  v.  Offerman  &  W. 
R  Co.,  109  Ga.  827,  35  S.  B.  275.  "When  a 
corporation  in  a  given  matter  is  empow- 
ered to  act  only  through  its  board  of 
directors,  or  other  select  body  of  its 
officials,  individual  or  separate  action  of 
the  members  of  such  board  is  not  sufficient 
The  agent  of  the  corporation  is  the  board 
itself  acting  In  its  organized  capacity,  and 
not  its  members  acting  independently  of  its 
meetings.*'  Monroe  Mercantile  Co.  v.  Arnold, 
108  Ga.  449,  34  S.  E.  176 ;  Branch  v.  Augusta 
Glass  Works,  95  Ga.  573,  23  S.  E.  128 ;  Eng- 
land V.  Dearborn,  141  Mass.  590,  6  N.  E.  837; 
Mitchell  V.  Rome  R.  Co.,  17  Ga.  574  (3). 
Agents  must  observe  all  the  formalities  re- 
quired by  the  charter.  Dobbins  v.  Etowah 
Mfg.  Co.,  75  Ga.  243.    The  power  of  an  agent 


to  sign  notes  for  his  principal  must  be  gives 
in  express  terms,  or  be  necessarily  implied 
from  the  nature  of  the  agency  actually  creat- 
ed. Exchange  Bank  v.  Thrower,  118  Ga.  435, 
45  S.  E.  316.  In  Maine  a  by-law  providing 
for  a  regular  meeting  of  a  board  of  directors 
has  been  held  merely  directory.  Sampson  v. 
Bowdoinham  Steam  Mill  Corporation,  86  Me. 
78.  While  the  rules  above  stated  are  correct 
as  general  rules,  and  an  agent  cannot  bind 
a  corporation  by  executing  a  mortgage  on 
its  property  without  its  authority,  unless  It 
ratifies  the  act,  yet  the  fact  that  the  authori- 
ty to  make  a  chattel  mortgage  is  not  con- 
ferred by  formal  vote  at  a  regular  meeting 
will  not  in  all  cases  render  it  void,  especial- 
ly where  there  has  been  a  practice  on  the  part 
of  the  company  to  transact  business  otherwise. 
1  Jones  <m  Chat  Mtgs.  (4th  Ed.)  S  51;  Pin. 
Chat  Mtgs.  S  106;  1  Cob.  Chat  Mtgs.  t  431; 
Kraft  V.  Freeman,  etc,  Publ.  Ass'n,  87  N.  Y. 
628.  Where  a  corporation  loosely  committed 
all  of  its  business  affairs  to  a  superintend^it 
or  general  manager,  and  by  a  settled  course  of 
business  he  acted  for  it  in  all  matters.  Includ- 
ing buying  and  selling  property,  and  all  of  the 
directors  and  stockholders,  with  full  know- 
ledge of  this,  held  no  meetings  and  took  no 
action,  but  acquiesced  for  a  considerable 
length  of  time  in  his  exercise  of  authority, 
if  he  borrowed  money  for  the  company  and 
gave  a  chattel  mortgage  on  its  property, 
and  no  objection  was  made  thereto,  but  his 
action  was  acquiesced  in,  authority  to  exe- 
cute a  mortgage  might  be  inferred,  or,  if  not 
original  authority,  ratification,  as  against  the 
corporation  or  its  stockholdeiy  who  so  ac- 
quiesced. See,  on  this  subject  10  Oyc.  1200; 
Martin  v.  Niagara  Falls  Co.,  44  Hun  (N.  Y.) 
131 ;  Estee  v.  German  Nat  Bank,  62  Ark.  7, 
34  S.  W.  85;  Spangler  v.  Butterfield,  6  Cola 
356  (4)  ;  Bank  of  Middlebury  v.  Rutland  ft 
W.  R  Co.,  80  Vt  160;  Wood  v.  Corry  Water- 
works Co.  (a  C.)  44  Fed.  146,  12  L.  R.  A 
168;  Foot  V.  Rutland  &  W.  R.  Co.,  82  Vt 
633;  Longmont  Supply  Co.  v.  Coffman,  11 
Colo.  551,  19  Pac.  508;  Poole  ▼.  West  Point 
Ass'n  (C.  C.)  80  Fed.  513. 

Some  of  these  authorities  are  not  In  accord 
with  the  case  of  Monroe  Mercantile  Co.  v.  Ar- 
nold, cited  supra;  but  they  are  cited  to  show 
the  trend  of  adjudication  in  the  directicm  of 
holding  that,  while  action  on  the  part  of  di- 
rectors or  stockholders  may  not  be  performed 
in  the  regular  and  proper  method,  nevertheless, 
where  an  officer  is  entrusted  with  the  per- 
formance of  the  entire  functions  of  the  cor- 
poration, and  this  has  become  a  settled  policy, 
his  act  in  executing  a  mortgage,  acquiesced  in 
by  all  the  directors  and  stockholders,  will  be 
held  binding.  This  is  especially  true  In  equi- 
ty. Judge  Thompson  in  his  article  on  "Cor- 
porations," in  the  Cyclopedia  of  Law  and  Pro- 
cedure, says:  "Where  the  shareholders  of  a 
corporation,  by  their  direct  act  or  acquies- 
cence, invest  the  executive  officers  of  the  com- 
pany with  the  powers  and.  functions  of  the 
board  of  directors  as  a  continuous  and  per- 


Ga.) 


QARMANY  ▼.  LAWTON. 


671 


manant  arrangement,  the  board  being  ^tlre- 
ly  Inactiye,  and  the  officers  discharging  all 
its  duties,  a  mortgage  on  the  property  of  the 
corporation,  made  and  executed  In  its  behalf 
by  such  officers,  is  Talid,  although  not  author- 
ized by  any  vote  of  the  shareholders  or  di- 
rectors. •  •  •  But  in  the  absence  of  cir- 
cumstances of  assent  and  acquiescence  such 
as  may  afford  circumstantial  or  presumptive 
evidence  of  a  precedent  authorization,  then, 
on  principles  already  discussed,  the  directors 
can  give  a  valid  authorization  of  so  impor- 
tant a  measure  as  the  mortgage  of  the  proper- 
ty of  the  corporation,  only  when  acting  and 
consulting  together  as  a  board,  duly  assem- 
bled." 10  Cyc.  1199;  Cunningham  ▼.  Ger- 
man Ins.  Bank,  101  Fed.  977,  41  C  G.  A.  609 
(3)  ;  Palmer  v.  Toms,  96  Wis.  367,  71  N.  W. 
654;  Miller  v.  Matthews,  87  Md.  464,  40  Atl. 
176.  This  affords  a  reconciliation  between 
what  might  otherwise  seem  to  be  conflicting 
authority;  the  general  rule  being  laid  down 
In  the  latter  part  of  the  quotation,  and  the  ex- 
ceptional cases  in  the  first  part  of  It  In 
the  present  case  the  board  of  directors  and 
the  stockholders  held  no  meetings  and  were 
entirely  inactive,  devolving  the  whole  man- 
agement of  the  affairs  of  the  company  upon 
Medlock.  And  this  was  not  a  casual  or  oc- 
casional state  of  affairs,  but  was  continuous 
and  permanent  Medlock  was  negotiating 
with  Jaudon,  the  president  for  his  stock,  and 
took  a  formal  transfer  of  it  shortly  after  the 
mortgage  was  executed.  La  Roche,  who  held 
the  stock  issued  to  Medlock  as  security,  is  not 
complaining.  And,  as  one  witness  expressed 
It  Medlo(!k  was  "the  Jock,  stock,  and  barrel 
of  the  concern — ^he  was  the  whole  thing." 
Or,  as  another  witness  expressed  it  "he 
practically  did  all  the  running."  Apparently 
he  had  exercised  the  entire  functions  of  the 
corporation.  Including  buying  and  selling  prop- 
erty. After  his  purchase  of  Jaudon's  stock, 
he  renewed  the  note  in  the  name  of  the  cor- 
poration more  than  once.  Under  this  condi- 
tion of  affairs,  we  think  that  the  mortgage 
should  be  held  good  as  against  the  corpora- 
tion, and  also  as  against  a  subsequent  credi- 
tor, who  obtained  a  lien,  if  at  all,  by  suing 
out  a  distress  warrant  after  the  record  of  the 
mortgage  and  with  full  knowledge  of  such 
mortgage.  The  rent  accrued  long  after  the 
making  of  the  mortgage.  Indeed,  the  land- 
lord's lien  only  arose  upon  the  levy  of  the 
distress  warrant  Civ.  Code  1895,  S  3125. 
And  the  evidence  leaves  it  in  doubt  as  to 
when  the  levy  was  made  relatively  to  the  time 
when  the  restraining  order  was  passed. 
The  Judge  of  the  superior  court  did  not  err 
in  holding  that  the  lien^  of  the  mortgage  was 
superior  to  that  of  the  distress  warrant  See 
10  Cyc.  1196;  Antietam  Paper  Co.  v.  Chron- 
icle Publ.  Co.,  115  N.  C.  143,  20  S.  B.  367. 

2.  Objection  was  made  to  the  admission  of 
certain  evidence  in  regard  to  the  corporation 
and  its  acts,  on  the  groimd  that  the  books 
were  the  best  evidence.  It  appears,  however, 
from  the  evidence,  that  no  minute  books  or 


stock  books  were  found,  either  by  the  tem- 
porary admlnisrator,  the  receiver,  or  the  pur- 
chaser from  the  receiver.  The  temporary 
administrator  did  testify  that  he  found  a 
sheet  of  paper  which  contained  a  memoran- 
dum purix>rtlng  to  be  the  minutes  of  some 
meeting;  that  it  was  a  small  piece  of  paper, 
hardly  a  full  sheet,  written  in  pencil;  that  he 
thought  the  piece  of  paper  was  among  the 
papers  in  bis  office,  but  could  not  find  it 
In  another  part  of  the  testimony  he  said  that 
one  Chaplain,  representing  Mrs.  Medlock, 
came  to  his  office,  and  he  handed  to  Chaplain 
some  personal  effects,  "some  things  that  were 
taken  out  of  Mr.  Medlock's  pocket  and  I 
think  I  handed  him  that  piece  of  paper,  but 
I  am  not  sure.  I  cannot  say  that  I  took  It 
to  the  office.  Mr.  Chaplain  is  dead."  The 
court  did  not  err  in  holding  that  a  sufficient 
foundation  had  been  laid,  and  admitting  parol 
evidence  In  regard  to  the  transactions  of  the 
company;  the  sole  objection  to  the  testimony 
being  that  the  books  were  the  best  evidence. 
The  case  was  submitted  to  the  presiding 
Judge  without  a  Jury,  to  decide  both  upon  the 
law  and  the  facts,  and  he  found  that  there 
was  no  stock  book,  no  minute  book  kept,  no 
corporate  seal,  and  no  records  of  any  cor^ 
porate  action.  Nor  was  there  error  in  ad- 
mitting the  mortgage  of  Lawton  in  evidence. 
If  it  had  been  executed  under  the  common 
seal  of  the  corporation,  a  presumption  of  au- 
thority would  have  arisen.  But  the  absence 
of  a  seal  was  not  fatal  to  it  under  the  facts 
already  discussed. 

8.  Where  a  mortgage  was  given  to  secure 
a  note,  and  it  was  provided  in  the  Instrument 
that  the  payee  of  the  note  had  agreed  to 
renew  it  from  time  to  time,  it  was  admis- 
sible to  show  that  a  note  bearing  a  later  date 
was  a  renewal  of  that  first  given. 

4.  It  was  error  to  admit  evidence  of  Law- 
ton  In  regard  to  transactions  with  Medlock, 
who  was  deceased,  and  whose  administrator 
was  a  party  to  the  case.  He  was  not  compe- 
tent as  a  witness,  even  to  testify  to  the  de- 
livery of  the  mortgage  to  him.  But  evidence 
so  admitted  was  not  under  the  facts  of  the 
case,  of  sufficient  materiality  to  require  a 
reversal.  The  mortgage  In  fact  was  recorded 
and  in  Lawton's  possession,  with  the  note. 
It  purported  to  be  signed  by  the  corporation, 
through  Medlock  as  superintendent  and  gen- 
eral manager.  If  his  evidence  had  been  re- 
jected, we  do  not  think  it  would  have  changed 
the  result  The  presiding  Judge  added  after 
his  signature  to  the  bill  of  exceptions  a  note 
in  which  he  said  that  most  of  the  evidence 
referred  to  was  in  fact  rejected.  But  the 
statements  In  the  bill  of  exceptions  already 
certified  cannot  be  changed  by  a  note  following 
the  certificate.  Letters  are  the  best  evidence 
of  their  own  contents.  But  the  evidence  ad- 
mitted here  to  the  effect  that  Medlock  had 
written  to  Jaudon  about  buying  and  selling 
some  goods  was  not  sufficiently  material,  in 
view  of  all  of  the  evidence,  to  require  a  new 
trial 
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5w  Only  one  material  error  was  committed. 
Lawton  was  made  a  party  defendant  to  the 
equitable  petition  filed  by  Stabbs,  admlnlch 
trator,  and  injunction  was  prayed  to  prevent 
his  proceeding  to  levy  on  the  property  under 
a  foreclosure  of  his  mortgage.  A  temporary 
•  restraining  order  was  granted,  and  the  next 
day  he  voluntarily  applied  for  and  obtained  a 
consent  order  directing  the  receiver  to  sell  the 
property  and  to  pay  into  court  the  fund  aris- 
ing; any  liens  on  the  property  being  pre« 
served  on  the  fund,  and  the  mortgaged  proper- 
ty being  sold  separately.  His  application  was 
based  on  the  ground  that  the  business  could 
not  be  properly  conducted,  that  the  security 
for  his  debt  was  deteriorating  in  value,  and 
waft  of  such  a  nature  that  there  was  great  ex- 
pense connected  with  the  keeping  of  it  He 
afterwards  filed  an  "answer  and  interven- 
tion," in  which  he  alleged  that  the  amount 
arising  from  the  sale  of  the  mortgaged  prop- 
erty was  $1,050,  and  that,  "after  applying  the 
proceeds  received  from  the  sale  of  the  mort- 
gaged property,  there  would  still  be  an  in- 
debtedness due  the  said  Lawton  in  the  sum 

of  $ ,  and  that  he  was  entitled  to  share 

pro  rata  on  this  indebtedness  with  the  other 
creditors  in  the  amount  remaining  from  the 
sale  of  said  property."  Where  a  mortgagee 
is  made  a  defendant  in  an  action  seeking  to 
place  the  property  of  the  mortgagor  in  the 
hands  of  a  receiver,  and  is  involuntarily  pre- 
vented from  foreclosing  his  mortgage,  and 
does  no  more  than  contest  the  appointment  of 
a  receiver,  he  is  not  liable  for  the  costs  or  ex- 
penses of  the  proceeding.  In  Bradford's 
Case,  infra,  it  was  held  that  merely  calling 
the  court's  attention  to  the  lien  did  not  ren- 
der the  mortgagee  liable  for  costs  or  expenses, 
especially  where  the  plaintiffs  attacked  the 
mortgage  by  amendment,  and  made  the  mort- 
gagee a  party  defendant  If  the  mortgagee 
comes  in  and  makes  himself  a  party  com- 
plainant, and  sets  forth  the  fact  of  his  mort- 
gage, and  voluntarily  litigates  with  the  other 
creditors,  he  thereby  recognizes  the  necessity 
for  the  petition  and  ratifies  the  filing  of  it, 
and  thus  becomes  chargeable  with  his  propor- 
tion of  the  expenses  of  the  suit  Lowry 
Banking  Co.  v.  Abbott,  87  Ga.  134,  13  S.  B. 
204;  Lewis  v.  Edwards,  02  Ga.  533,  17  S.  B. 
020;  Central  Trust  Co.  v.  Thurman,  94  Ga. 
735,  20  S.  B.  141;  Bradford  v.  Cooledge,  103 
Ga.  753,  761,  30  S.  B.  579.  When  the  defend- 
ant, Lawton,  applied  to  the  court  and  ob- 
tained an  order  for  a  sale  of  the  property 
through  the  instrumentality  of  the  receiver, 
and  afterwards  filed  an  answer  and  interven- 
tion praying,  not  only  to  have  the  amount 
arising  from  the  sale  of  the  mortgaged  prop- 
perty  paid  to  him,  but  also  to  share  in  any 
other  funds  in  the  hands  of  the  receiver,  he 
voluntarily  recognized  the  necessity  for  a  re- 
ceiver, and  used  the  equitable  method  of  se- 
curing payment  He  therefore  became  liable 
for  his  pro  rata  share  of  the  costs.  This  er- 
ror, however,  does  not  require  the  grant  of  a 
new  trial;  but  It  is  directed  that  the  presiding 


Judge  80  modify  his  decree  as  to  charge  the 
mortgagee  with  his  proper  share  of  the  costs 
and  expenses,  to  be  determined  by  the  ratio 
between  the  amount  realized  from  the  sale  of 
the  mortgaged  property  and  the  total  amount 
on  hand  for  distribution,  not  including  the 
stock  sold  as  the  individual  property  of  Med- 
lock.  It  does  not  afllrmatively  appear  that 
any  of  such  funds  arose  from  operating  the 
business.  No  other  error  requiring  correc- 
tion appears  In  the  record. 

Judgment  affirmed,  with  direction.  All  the 
Justices  concur,  except  ATKINSON,  J.»  not 
presiding. 

(124  G«L  1059) 
HBNLBY  V.  BROCKMAN. 
(Supreme   Court  of  Georgia.    Feb.  21,   1908.) 

1.  Lanolobo  and  Tenant  —  Disnoss  fob 
Rent^Retubn. 

Though  a  distress  warrant  issued  by  a  jus- 
tice of  the  peace  Is  made  returnable  on  its  face 
to  the  justice's  court,  yet  if  It  be  actually  re- 
turned to  the  superior  court  it  Is  sufSdent,  and 
the  latter  court  may  entertain  Jurisdiction  to 
try  the  issue  formed  by  a  counter  affidavit 
Lamar  v.  Sbeppard,  10  S.  B.  1084,  84  Oa.  561. 

2.  New  Tbiait-Motion  —  I^attbbs  Rsvikw- 

ABIJB. 

A  motion  for  a  new  trial  is  not  available 
for  the  purpose  of  calling  in  question  pleadinsi 
of  the  plaintiff  or  amendments  thereto.  Kelly 
V.  Strouse,  43  S.  B.  280,  116  6a.  874  (6):  John- 
son  V.  Thrower,  51  S.  B.  686,  123  Oa.  706. 

[Bd.  Note. — For  cases  in  point,  see  voL  37, 
Cent.  Dig.  New  Trial,  $t  24r^^] 

&  Landix)bd  and  Tenant— Failubb  to  Pat 

Rent— DiSTBESs— Deman  D. 

When  rent  is  due  and  unpaid,  the  landlord 
is  entitled  to  a  distress  warrant  against  the  ten- 
ant without  having  previously  made  a  demand 
upon  the  latter  for  the  payment  of  the  rent. 

[Bid.  Note. — ^For  cases  in  point,  see  voL  3% 
Cent  Dig.  Landlord  and  Tenant,  §  1099.] 

4.  Appeal  —   Questions      Reviewabub  -• 
Gboundb  of  Motion  fob  New  Tbial. 

"Grounds  of  a  motion  for  a  new  trial,  whldi 
are  expressed  in  terms  so  vague,  genmJ,  or 
indefinite  as  not  to  indicate  the  nature  or  char- 
acter of  the  errors  alleged  to  have  been  committ- 
ed, or  which  embrace  utterly  superfluous  and  un* 
necessary  matter,  such  as  lengthy  coUoqnies 
*  *  *  between  counsel  and  the  court,  tedious 
reditals  of  irrelevant  facts,  statements  taken 
from  the  stenographic  notes  of  the  trial,  and 
other  like  things,  to  such  an  extent  as  to  bury 
the  point  in  question  under  a  great  mastf  of  en- 
tirely needless  phraseology  and  thus  render  it 
very  difficult,  if  not  impracticable,  for  this  court 
to  ascertain  what  was  really  the  ruling  or  other 
conduct  of  the  court  complained  of,  will  not 
be  considered.*'  Gate  City  Gas  Light  Ga  ▼• 
Farley,  23  S.  B.  119,  95  Ga.  79a 

[Ed.  Note. — For  cases  in  point,  see  voL  2, 
Cent.  Dig.  Appeal  and  Error,  %  1744.] 

G.  Landlobo  and  Tenant— Dtttt  to  Repaib 
—Liability  of  Landlobd. 

In   this  state  the  burden  of  keeping  the 

E remises  in  repair  is  generally  on  the  landlord, 
ut  if,  in  any  case,  the  tenant  could  recoup,  as 
against  the  rent,  damages  flowing  from  patent 
defects  existing  at  the  time  of  the  renting,  and 
as  to  the  existence  of  which  both  parties  had 
equal  opportunities  for  informing  themselves, 
he  cannot  do  so  where  it  appears  that  the  land- 
lord was  not  notified  to  repair;  or  that  the  ten- 
ant could,  by  the'  exercise  of  ordinary  care  and 
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diligence,  have  avoided   the   damage  resulting 
from  such  failure  to  repair.     • 

[Ed.  Note,— For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Landlord  and  Tenant,  §§  536,  649, 
844,  845.1 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Douglas  Coun- 
ty;  A.  L.  Bartlett,  Judge. 

Action  by  Mrs.  R.  E.  Brockman  against 
J.  E.  Henley.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

J.  S.  James,  for  plaintiff  in  error.  E.  M. 
Underwood,  for  defendant  in  error. 

BECK,  J.  Mrs.  Brockman  sued  out  a  dis- 
tress warrant  against  Henley  for  rent  Hen- 
ley filed  a  counter  affidavit  denying  indebt- 
edness in  general  terms.  When  the  case  was 
called  for  trials  Henley  offered  to  amend 
bis  affidavit  by  alleging  that  at  the  time  he 
made  the  contract  of  rental  "he  was  induced 
to  sign  the  contract  •  ♦  •  believing  tliat 
the  farm  was  In  first-class  condition  and 
would  make  a  fine  yield  of  cotton  and  com, 
but  after  defendant  had  signed  said  contract 
and  had  gone  on  the  place  he  found  It  in 
bad  repair,"  there  being  several  ditches  on 
the  place  which  were  filled  np  and  others 
that  were  partially  filled,  and  that  because  of 
the  defective  condition  of  these  ditches  the 
yield  of  the  crop  was  materially  diminished 
by  the  overflow  of  the  river  upon  which  the 
farm  was  situated,  damaging  the  defendant 
considerably  more  than  the  amount  of  rent 
distrained  for.  The  court  would  not  allow 
this  amendment  and  Henley  excepted  pen- 
dente lite.  The  Jury  returned  a  verdict  for 
the  plaintiff,  and  the  defendant  made  a  mo- 
tion for  a  new  trial,  upon  the  general 
grounds,  and  because  the  court  erred  in  not 
dismissing  the  distress  warrant  for  the  rea- 
sons therein  specified,  because  the  court  erred 
in  allowing  the  plaintiff  to  amend  the  origi- 
nal affidavit  by  striking  therefrom  the  word 
"about,"  preceding  the  amount  distrained 
for,  and  to  amend  the  distress  warrant  by 
striking  therefrom  the  words  and  figures, 
"2,347  lbs.  of  lint  cotton  or  value  thereof," 
between  the  phrase,  "the  sum  of,"  and  the 
figures,  "281.64,"  so  that  the  same  when 
amended  reads,  "the  sum  of  $281.64";  and 
by  striking,  wherever  it  occurs,  $281.64," 
and  inserting  therefor  "$234.70."  Error  was 
also  assigned  in  the  motion  because  the  sher- 
iff levied  on  certain  quantities  of  cotton,  com, 
hay,  etc.,  instead  of  confining  his  levy  to  lint 
cotton,  and,  further,  because  the  court  held 
that  it  was  not  necessary  for  the  plaintiff  to 
have  made  a  demand  upon  the  defendant  be- 
fore bringing  the  action.  The  motion  con- 
tained other  assignments  of  error,  which  will 
be  elsewhere  considered.  A  new  trial  was 
denied,  and  the  defendant  excepted. 

l-4i  All  of  the  questions  raised  in  the  mo- 
tion for  a  new  trial  which  merit  consideration 
are  sufficiently  dealt  with  in  the  first  four 
lieadnotes. 
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5.  Now,  coming  to  a  consideration  of  the 
error  alleged  to  have  been  committed  by  the 
trial  judge  in  disallowing  the  amendment  to 
the  counter  affidavit,  it  may  be  observed  that 
in  the  first  paragraph  of  that  amendment  the 
defendant  alleges  that  he  did  not  know  of  the 
condition  of  the  farm  at  the  time  he  signed 
the  contract  of  renting,  and  that  he  was  in- 
duced to  sign  the  same  "believing  that  the 
farm  was  in  first-class  condition,"  but  that 
after  he  had  signed  the  contract  and  gone  to 
the  place,  he  found  that  it  was  in  bad  repair 
in  certain  specified  particulars.  The  succeed- 
ing paragraphs  of  the  amendment  set  up  the 
losses  alleged  to  have  been  sustained  by  plain- 
tiff in  error  because  ditches  were  filled  up, 
and  because  of  the  overflow  of  the  Chatta- 
hoochee river.  There  is  no  allegation  in  the 
amendment  that  the  plaintiff  in  the  distress 
warrant  represented  the  farm  to  be  in  first- 
class  condition,  or  that  she  made  any  repre- 
sentations whatever  in  r^ard  to  its  condi- 
tion ;  nor  that  the  defendant  did  not  have 
equal  means  with  the  plaintiff  of  discovering 
the  condition  of  the  rented  premises.  Fur- 
ther, in  the  said  amendment  it  is  not  alleged 
to  what  extent  the  ditches  were  out  of  repair 
or  obstructed,  or  whether  the  obstructions 
could  not  have  been  removed  by  the  tenant 
without  any  considerable  expense,  and  the 
damage  complained  of  entirely  avoided.  And 
besides  this,  no  notice  appears  to  have  been 
given  to  the  landlord  of  the  alleged  defects. 
Under  the  common  law  the  burden  of  making 
repairs  was  placed  upon  the  tenant,  but  that 
rale  is  not  of  force  in  Georgia.  Our  Code 
(Civil  Code  1895,  §  3123)  provides  that  the 
landlord  must  keep  the  premises  in  repair. 
"Under  the  law  of  this  state,  it  is  presumed 
that  the  premises  leased  are  in  a  condition 
suitable  for  the  purposes  for  which  they  were 
rented,  and  if  such  is  not  the  case^  and  dam- 
age results  therefrom  to  the  t^iant,  the  land- 
lord is  liable,  provided  he  has  had  notice  of 
the  defective  condition  of  the  premises  and 
has  failed  after  a  reasonable  time  to  make 
the  necessary  repairs,  and  provided  also  that 
the  tenant  has  not  been  guilty  of  such  negli- 
gence as  to  bar  a  recovery  by  him."  Stack 
V.  Harris,  111  Ga.  150,  36  S.  E.  616. 

In  two  very  material  respects  does  the 
plaintiff  iQ  error  in  this  case  fail  to  bring 
himself  within  the  operation  of  the  law  chang- 
ing the  rule  of  the  common  law  in  regard  to 
the  duty  of  making  repairs,  so  aef  to  entitle 
himself  to  the  right  to  set  off  or  recoup  dam- 
ages as  against  the  landlord's  demand  for 
rent  First,  he  failed  to  give  notice  to  his 
landlord  of  the  repairs  alleged  to  be  neces- 
sary; nor  does  he  show  that  he  was  himself 
not  guilty  of  such  negligence  as  would  pre- 
clude his  right  to  recover  damages  or  set 
them  off  against  the  landlord's  demand  for 
rent  The  tenant  does  not,  in  the  case  at  bar, 
contend  that  his  opportunities  for  discover- 
ing the  defects  in  the  premises  were  not  as 
good  or  better  than  those  of  the  landlord. 
The  latter,  it  is  distinctly  alleged,  was  a  non- 
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resident  of  the  state,  while  the  former  was  a 
resident  of  the  county  In  which  the  farm  was 
situated.  In  the  case  of  White  v.  Montgom- 
ery, 58  Ga.  204,  it  was  held  that:  "It  is  the 
duty  of  the  landlord,  when  he  rents  a  tene- 
ment to  a  tenant  at  full  price,  to  make  it 
suitable  for  the  purpose  for  which  it  is  rented, 
unless  the  tenant  knows  as  much  about  its 
condition  as  he  does."  And  in  Driver  v.  Max- 
well, 56  Ga.  11,  it  was  held  that:  "In  this 
state,  the  burden  of  keeping  the  premises  in 
repair  is  generally  on  the  landlord,  but  pat- 
ent defects  existing  at  the  time  of  the  rent- 
ing, and  equally  well  known  to  both  parties, 
are  not  to  be  amended  by  him,  or  at  his  ex- 
pense, without  a  special  undertaking."  In  a 
very  strong  dissenting  opinion  in  the  Driver 
Case,  referring  to  the  rule  which  imposes  up- 
on the  landlord  the  duty  to  repair  after  notice. 
Judge  Jackson  emphasizes  it  as  an  indis- 
pensable prerequisite  that,  **the  tenant  must 
give  notice  to  the  landlord  to  repair.  The 
rule,  Just  everywhere,  is  the  more  expedient 
in  the  farming  operations  of  our  people.  It 
becomes  aU  important,  in  cases  of  this  sort, 
not  to  extend  or  expand  the  rule  one  iota  in 
favor  of  the  tenant  As  a  practical  question, 
it  pervades  the  state  in  its  great  agricultural 
Interests  everywhere,  and  it  is  all-important, 
in  my  judgment,  so  to  construe  the  act  as  to 
require  the  tenant  to  notice  his  fences  and  tell 
the  landlord  that  they  need  repair,  or  hold 
him  responsible  for  his  neglect"  It  is  true 
that  the  tenant  in  the  case  at  bar  alleges  that 
he  was  Ignorant  of  the  defects;  but  they  were 
patent,  and  we  take  It  from  the  pleader's 
failure  to  allege  knowledge  on  the  part  of  the 
landlord,  and  from  the  positive  allegation 
that  the  latter  was  a  nonresident,  that  the  de- 
fects were  at  least  as  well  known  to  the  ten- 
ant as  to  the  owner  of  the  premises. 

The  tenant.  Immediately  upon  the  discovery 
of  the  lack  of  repair  in  the  matter  of  ditches, 
should  have  given  his  landlord  notice  of  the 
same,  so  that  they  could  have  been  put  in  re- 
pair and  harmful  results  avoided.  Under 
terms  of  the  contract  of  renting  he  had  the 
right  of  entry  upon  the  premises  on  the  1st 
day  of  January,  1903,  and  we  presume  that 
he  went  Into  possession  of  the  lands  at  that 
time.  In  the  preparation  of  the  lands  for  the 
planting  of  corps,  the  tenant  had  ample  op- 
portunity of  discovering  whether  or  not  the 
ditches  were  obstructed,  or  were  in  condition 
to  effectuate  the  purposes  for  which  they 
were  cut  The  very  slightest  diligence  would 
have  enabled  him  to  ascertain  the  exact  con- 
ditions of  his  rented  farm,  as  to  fences, 
ditches,  and  all  other  accessories  to  good  hus- 
bandry; and  he  had,  before  commencing  to 
till  the  land  or  plant  his  crops,  an  opportunity 
of  calling  upon  the  landlord  to  make  repairs, 
even  if  the  law,  under  the  facts  and  circum- 
stances of  this  case,  puts  the  burden  on  the 
landlord  of  repairing  the  defects  complained 
of  in  the  counter  affidavit ;  and  his  failure  to 
exercise  any  diligence  in  this  regard,  to  dis- 
cover what  was  patent  to  every  eye,  precludes 


him  from  setting  up  any  claim  for  damages 
as  against  the  rent  under  the  mle  that  the 
landlord  must  keep  the  premises  in  repair. 
And  because  of  his  failure  to  give  notice,  as 
well  as  because  "the  tenant  can  not  recover 
for  any  damages  resulting  from  a  failure  to 
repair,  which  he  could  by  the  exercise  of  or- 
dinary care  have  avoided"  (Aikin  v.  P«rry, 
119  Ga.  263, 46  S.  B.  93),  we  conclude  that  in 
disallowing  the  amendment,  the  trial  judge 
committed  no  error. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(124  Ga.  1(45) 
RIGGERS  ▼.  BQUITABLB  MFO.  GO. 
(Supreme   Court  of  Georgia.    Feb.   21,   1906w) 

1.  Sales  —  Action  tob  Pbiob  —  Defenses  — 
Waiver. 

An  agreement  b^  one  not  to  plead  failure 
of  consideration  until  certain  reasonable  con- 
ditions relating  to  the  sale  of  goods,  their  "war- 
ranty and  exchange,"  are  complied  with,  is  bind- 
ing upon  the  promisor. 

2.  Evidence  —  Vabting  Tebms  o»  Wbitteii 
gontbaot. 

Where  a  party  enters  into  and  signs  a 
written  contract,  he  can  not  set  up  as  a  defense, 
to  a  suit  thereon,  a  mere  contemporaneous 
promise  made  by  the  agent  of  the  plamtiff  that 
said  agent  would  subsequently  affix  a  printed 
"slip"  to  said  contract  which  would  add  new 
and  material  conditions  thereto,  and  which 
conditions  had  not  been  complied  with  by  the 
plaintiff.  This  would  be,  in  effect  to  add  to 
and  vary  the  terms  of  a  written  contract  b? 
parol  evidence. 

3.  Sales— Suit  fob  Pbicb— Ookpliancb  wfth 
Conditions— Pboof. 

The  plaintiff  having  brought  suit  against 
the  defendant  upon  a  written  order  for  goods, 
on  the  face  of  which  appear  certain  conditions, 
in  the  absence  of  distinct  averments  in  the 
plaintiff^s  petition  that  the  goods  ordered  had 
been  delivered  and  the  said  conditions  complied 
with,  which  would  require  denials  or  admissions 
by  the  defendant  in  his  plea,  it  would  be  neces- 
sary to  show  these  facts  bv  evidence,  before  the 
court  would  be  authorized  to  direct  a  verdict 
for  the  plaintiff;   and  in  the  absence  of  this 

Sroof  it  was  error  for  the  court  to  direct  a  ver- 
ict 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Catoosa  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  the  Equitable  Manufacturing 
Company  against  W.  E.  Riggers.  There  was 
judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

W.  E.  Mann,  for  plaintiff  in  error.  W.  H. 
Odell  and  R.  J.  &  J.  McCamy,  for  defendant 
in  error. 

BE<9K,  J.  The  Equitable  Manufacturing 
Company  brought  suit  against  Riggers  for  the 
price  of  a  lot  of  Jewelry  which  he  had  bougbt 
from  plaintiff  under  the  terms  of  a  writ- 
ten contract  which  was  attached  to  the 
petition.  The  contract  contained  the  follow- 
ing stipulation:  "This  sale  is  made  under 
inducements  and  representations  herein  ex- 
pressed and  no  others.  The  purchaser  here- 
by waives  all  right  to  claim  failure  of  con- 
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sideration,  If  goods  are  not  like  sample,  or 
not  according  to  order,  unless  be  has  ez- 
hansted  the  terms  of  warranty  and  ex- 
changa"  And  the  terms  of  the  warranty  and 
exchange  were  as  follows:  "Any  jewelry  in 
this  assortment  failing  to  wear  satisfactorily 
will  be  duplicated  free  of  charge,  if  returned 
to  us  within  five  years.  Jewelry  can  be  ex- 
changed for  new  jewelry  In  plated,  filled,  or 
solid  gold,  any  time  within  12  months  from 
date  of  inyolce."  The  defendant  pleaded  the 
general  issue,  subsequently  adding  other  de- 
fenses to  his  plea  by  way  of  amendment 
The  last  amendment  sought  to  establish  that 
the  contract  was  procured  by  fraud,  and 
that  there  had  been  a  failure  of  consider- 
ation. The  fraud  alleged  Is  as  follows :  That 
the  agent  of  the  plaintiff  came  to  the  place 
of  business  of  the  defendant,  and,  after 
having  failed  to  get  defendant  to  sign  the 
contract  as  it  was  first  presented  to  the  de- 
fendant, told,  him  that  he  (the  agent)  "had 
a  paper  called  a  slip,  which  was  an  un- 
conditional guaranty  of  $58  a  year  profit  for 
three  years;  in  other  words,  said  the  agent. 
It  is  the  same  as  giving  you  that  for  standing 
room  for  the  jewelry  case  in  your  store,  as 
we  will  give  you  a  bond  to  guaranty  you  the 
$58  a  year  profit,  unconditionally.'  Defend- 
ant asked  to  see  the  slip  containing  the 
guaranty  and  bond,  but  the  said  agent  told 
this  defendant  that  he  was  out  of  them  and 
that  he  had  none  with  him,  but  all  there  was 
In  the  slip  was  an  unconditional  guaranty  of 
$58  a  year  profit  for  three  years,  and  that  the 
bond  was  given  to  protect  the  purchaser  In 
the  guaranty  of  said  profits,  and  said  we  can 
just  put  it  on  here  (meaning  the  paper),  and 
said  agent,  H.  H.  Perkins,  signed  on  said 
alleged  contract  the  following:  'The  Equi- 
table Manufacturing  Go.  hereby  agrees  to 
send  a  bond  of  $185  to  the  South  Chattanooga 
Saving  Bank  to  protect  the  purchaser  in  all 
the  conditions  of  trade,  including  the  guaran- 
ty of  profits  of  $58  a  year  each  year  for  three 
years  per  slip  furnished  by  the  Equitable 
Mfg.  Co.,  H.  H.  Perkins,  salesman.'"  The 
defendant  further  alleged  in  the  amendment, 
that  he  had  no  opportunity  to  see  the  slip, 
but  that  the  agent  "promised  to  send  him  one, 
which  he  never  did,  but  said,  before  this 
defendant  signed  the  paper  sued  on,  'I  have 
told  you  all  there  is  in  them  and  have  written 
It  here.' "  The  slip  that  was  attached  to  the 
contract  was  as  follows :  "Profits  guarantied. 
We  guaranty  that  the  gross  profits  to  the 
purchaser  from  the  sale  of  the  jewelry  pur- 
chased hereunder  and  the  jewelry  hereafter 
purchased  as  hereinafter  provided  will  aver- 
age $58  a  year  from  the  date  of  shipment,  if 
the  gross  profits  do  not  average  $58  we  will 
pay  by  ,draft  to  the  purchaser  an  amount  suffi- 
cient to  make  up  the  deficiency,  under  the 
following  conditions:  First,  that  the  pur- 
chaser settle  for  the  goods  as  herein  pro- 
vided, and  if  the  settlement  is  made  by  note, 
pay  the  same  when  due.  Second,  that  the 
purchaser  buy  from  us  from  time  to  time,  at 


least  quarterly,  either  directly  or  from  our 
salesman,  suflBicient  new  jewelry  at  the  prices 
named  in  the  order  to  keep  the  assortment  up 
in  value  to  the  amount  of  this  order.  Third, 
that  the  purchaser  keep  a  complete  and 
accurate  record  of  all  goods  sold,  which 
record  must  show  the  number  of  the  article 
sold,  the  cost  price,  the  price  at  which  it  is 
sold,  and  the  name  and  post  oflBice  address  of 
the  buyer  and  that  a  copy  of  said  record, 
together  with  an  Itemized  inventory  of  the 
jewelry  remaining  on  hand  unsold,  be  send 
[sent?]  by  registered  letter  at  the  end  of  each 
year  to  us.  Fourth,  that  the  purchaser  keep 
the  jewelry  well  and  tastily  displayed  in  his 
store,  in  the  show  case  furnished  for  that 
purpose.  Fifth,  that  the  purchaser  will 
not  sell  or  dispose  of  any  article  of  jewelry 
at  a  less  profit  above  the  cost  price  as  listed 
on  this  agreement  than  is  usually  made  on 
jewelry." 

The  plea  of  failure  of  consideration  was  In 
substance,  as  follows :  That  within  a  reason- 
able time  after  the  goods  were  received  by 
the  defendant  he  discovered  that  they  were 
not  merchantable,  "and  defendant  notified 
the  said  plaintiff  and  proposed  to  ship  them 
back  and  pay  the  expenses  of  so  doing,  but 
this  was  refused  by  the  plaintiff.  Said  goods 
soon  tarnished,  and  defendant  notified  the 
plaintiff  as  above  set  out,  but  they  refused  to 
take  them  back.  Defendant  returned  some 
of  them,  but  the  goods  sent  him  in  place  of 
the  ones  returned  were  worse,  if  possible, 
than  the  others.  Defendant  had  no  oppor- 
tunity to  send  any  others  back,  as  the  said 
plaintiff  was  so  busy  In  trying  to  get  the 
negotiable  notes  from  this  defendant  so,  as 
defendant  charged  and  believes,  that  it  might 
place  them  In  the  hands  of  innocent  pur- 
chasers to  carry  out  its  plan  to  defraud  this 
defendant,  that,  when  defendant  refused  to 
give  negotiable  notes  upon  discovering  said 
fraud,  that  suit  was  brought  on  said  contract 
and  all  opportunities  to  carry  out  any  further 
return  or  exchange  of  goods  were  cut  off, 
even  if  this  defendant  had  been  under  any 
obligation  to  do  so.  The  amended  plea  was 
stricken  and  the  jury  Instructed  to  return  a 
verdict  in  favor  of  the  plaintiff,  to  which 
orders  of  the  court  the  defendant  excepted. 

1.  This  case  has  been  to  this  court  twice 
before.  119  Ga.  100,  45  S.  B.  962;  121  Ga, 
381,  49  S.  E.  271.  When  last  decided,  the 
court  held:  "The  right  to  claim  failure  of 
consideration  was  expressly  waived,  unless 
the  defendant  should  exhaust  the  terms  of 
warranty  and  exchange  as  specified  on  the 
contract,  and  there  was  not  even  an  intima- 
tion in  the  plea  that  defendant  had  compiled, 
or  made  any  effort  to  comply,  with  such 
terms."  While  the  plea  attempting  to  set 
up  failure  of  consideration,  which  was  held 
to  be  bad,  was  amended  on  the  last  trial  of 
the  cause,  it  does  not,  construing  its  tenns 
most  strongly  against  the  pleader,  show  that 
the  defendant  had  exhausted  the  terms  of  war- 
ranty and  exchange  as  specified  in  the  con- 
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tract.  It  does  not  go  further  than  to  show 
thatthe  defendant  had  returned  for  exchange 
a  part  of  the  goods,  whether  a  large  portion 
or  an  infinltesimally  small  part  is  left  en- 
tirely to  conjecture;  and  all  of  the  douhts 
which  are  left  upon  our  minds  hy  this  indefi- 
nite plea  would  have  to  be  resolved  in  favor 
of  the  pleader  before  we  oould  hold  that  he 
bad  sufElclently  complied  with  the  terms  of 
the  contract,  to  entitle  him  to  the  benefits  of 
this  plea  of  failure  of  consideration ;  and  the 
established  rule  for  construing  pleadings  do 
not  permit  us  to  solve  these  doubts  in  the  de- 
fendant's favor. 

2.  The  contract,  as  it  stood  when  first  sub- 
mitted to  the  defendant  for  his  signature 
thereto,  contained  no  reference  or  represen- 
tations as  to  profits  that  the  purchaser  could 
or  might  make  by  the  sale  of  the  jewelry  un- 
der the  terms  of  the  contract;  but  on  the 
contrary,  as  hereinbefore  stated,  it  was  ex« 
pressly  stipulated  that  "this  sale  is  made  un- 
der inducements  and  representations  herein 
expressed,  and  no  others."  But  the  sales- 
man, the  agent  of  the  plaintifl,  added  in  writ- 
ing the  further  stipulation:  "The  Equitable 
Mfg.  Go.  hereby  agrees  to  send  a  bond  of 
$185  to  the  South  Chattanooga  Saving  Bank 
to  protect  the  purchaser  in  all  the  conditions 
of  trade,  including  the  guarantee  of  profits 
of  $58  a  year  for  three  years  per  slip  furnish- 
ed by  the  Equitable  Mfg.  Co."  And  for  the 
purposes  of  this  decision,  we  treat  this  writ* 
ten  agreement  as  binding  upon  the  plaintifT 
company.  In  itself  it  Is  nothing  more  than 
an  agreement  to  forward  a  bond  binding  the 
plaintiff  to  protect  the  defendant  In  all  the 
conditions  of  the  trade,  including  the  guaran- 
ty of  profits  of  $58  a  year  for  three  years,  and 
the  defendant,  nowhere  In  the  plea  that  was 
stricken,  alleges  or  intimates  that  a  bond 
according  to  these  terms  was  not  furnished, 
but  insists  that  the  agent  agreed  that  a  "slip" 
would  be  attached  to  the  contract,  guarant- 
Ing  unconditionally  the  amount  of  |58  per 
year  as  profits;  whereas,  as  the  defendant 
contends,  the  slip  which  was  actually  attach- 
ed contains  numerous  conditions.  As  will 
be  observed  on  reading  the  plea,  the  defend- 
ant relies,  for  the  purposes  of  this  defense, 
upon  the  agreement  to  attach  to  the  contract 
signed,  a  clause  containing  an  "unconditional 
guaranty ;"  and  to  support  this  contention  he 
must  rely  upon  oral  evidence  of  a  parol  prom- 
ise which  would  vary  and  add  to  the  terms 
of  a  written  contract;  and  a  written  eon- 
tract  can  not  be  altered  in  Its  terms  by  evl« 
dence  of  this  character.  There  were  no  mis- 
representations as  to  the  actual  contents  of 
the  instrument  signed.  The  parties  signing 
might  have  had  the  contents  of  the  slip  writ- 
ten in  the  face  of  the  contract  before  affixing 
their  signatures.  The  defendant  did  not  sign 
under  an  emergency.  He  does  not  pretend 
that  he  did  not  read  the  paper,  and  at  the 
very  head  of  it,  in  large  type,  stands  the 
caution:  "This  sale  la  made  under  induce- 
ments  and  representations  herein  expressed 


and  no  others**  (Italics  ours.)  And  these 
words,  staring  the  defendant  in  the  face  at 
the  time  of  entering  into  the  contract,  were 
a  caution  and  a  warning  that  the  agent  (« 
mere  salesman)  had  no  authority  to  make 
stipulations  other  than  those  contained  in  the 
Instrument  itself.  And  the  plaintiff  company 
was  in  position  to  invoke  the  well-settled 
rule  that  parol  evidence  will  not  be  admitted 
to  add  to  or  vary  the  terms  of  a  written  con- 
tract See  Bostwick  v.  Duncan,  60  Oa.  383; 
Walton  Guano  Co.  v.  Copelan,  112  Oa.  319, 
87  S.  E.  411,  52  L.  B.  A.  268 ;  Chicago  Build- 
Ing  Co.  V.  Summerour,  101  Ga.  820,  29  & 
E.  ^1. 

8.  The  plaintiff  having  brought  its  suit  up- 
on an  express  contract,  which  consisted  of  an 
order  for  certain  goods,  made  to  it  by  the 
defendant,  the  completion  of  the  contract 
would  depend  upon  whether  or  not  the  plain- 
tiff had  delivered  to  the  defendant  the  goods 
specified  in  the  order,  according  to  the  terms 
thereof.  There  was  no  paragraph  in  the 
plaintiff's  original  or  amended  petition  alleg- 
ing that  the  goods  had  been  shipped  or  de- 
livered to  the  defendant,  nor  was  there  any 
proof  Introduced  showing  that  this  was  true, 
but,  all  the  pleas  of  the  defendant  having 
been  stricken,  the  verdict  was  directed  by  the 
court  If  there  had  been  a  distinct  aver- 
ment in  the  petition  that  the  goods  had  been 
delivered  and  all  the  conditions  of  the  con- 
tract complied  with  by  the  plaintiff,  the  fail- 
ure of  the  defendant  to  deny  this  in  his  plea 
would  have  dispensed  with  the  necessity  of 
proof;  but,  no  such  averment  having  been 
made  by  the  plaintiff  in  the  declaration.  It 
was  not  entitled  to  a  verdict  in  the  absence 
of  proof  establishing  its  compliance  with  the 
conditions  of  the  contract  sued  upon,  and  a 
new  trial  must  be  awarded. 

Judgment  reversed.  All  the  Justices  cosk- 
cur. 

(124  Qa.  96S} 
HEAD  V.  MARIETTA  GUANO  CO. 
(Supreme  Court  of  (Steorgia.    Feb.   19,   1900.) 
1.  Appeai.    and    Brrob— DISMISSAI/— Assign- 

MBNT  of  EbBOBS. 

A  bill  of  exceptions  alleged  that  from  a 
Judgment  in  a  justice's  court  a  person  not  a  party 
sought  to  enter  an  appeal  in  his  own  name ;  that 
the  court  allowed  the  appeal  to  be  amended  by 
adding  ''for  the  use  of  one  of  the  parties ;  that 
when  the  case  came  on  for  trial  the  appellee 
moved  the  court  to  dismiss  the  appeal,  on  the 
ground  that  it  was  not  made  or  entered  in  the 
name  of  the  adverse  party  in  the  justice's  court, 
but  by  a  third  party;  that  another  amendment 
was  then  offered,  striking  the  name  of  the 
original  appellant  and  the  words  "for  the  use 
of,^  so  that  the  case  on  appeal  should  proceed 
in  the  name  of  the  party  who  had  been  pre- 
viously added  by  amendment  as  a  usee:  that 
counsel  making  the  motion  stated  in  his  place 
that  he  was  counsel  in  the  court  below;  that 
the  ori^nal  appellant  was  the  agent  of  the 
plaintiff  in  that  court  and  assisted  m  the  trial, 
that  the  attorney  entered  the  appeal  for  the 
plaintiff,  that  by  reason  of  the  person  named  be- 
ing present  and  participating  in  the  trial  the 
attorney  confused  the  name  in  his  mind,  and 
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by  inadvertence  wrote  the  name  of  such  person 
in  the  appeal,  and  that  this  was  the  identical 
case  appealed;  that  "npon  this  statement  by 
appellant's  attorney  the  court  overruled  said 
motion  to  dismiss  said  appeal  and  allowed  the 
plaintiff  in  fi.  £a.  to  amend  said  appeal  a  sec- 
ond time  by  striking  from  said  original  appeal 
and  the  amendment  thereto  the  words  above 
indicated,  and  allowed  the  case  to  proceed  in 
the  name  of  the  plaintiff  In  execution,  to  which 
ruling  and  allowance  of  said  amendment  the 
claimant  excepted,  and  now  excepts  and  assigns 
the  same  as  error."  Eeld,  that  the  writ  of 
error  will  not  be  dismissed  for  want  of  sufficient 
assignment  of  error  in  the  bill  of  exceptions. 
Phillips  y.  Southern  Ry.  Co.,  37  8.  B.  418,  112 
Ga.  197. 
Z  Samb— Appealable  Obdebs. 

Direct  exception  may  be  taken  to  the  re- 
fusal of  a  judgment  which,  had  It  been  granted, 
would  have  been  final  and  have  terminated  the 
case  in  favor  of  the  movant. 

3.  Exceptions,   Bell  of  —  Incobpobatiwo 
Evidence. 

The  proper  practice  is  for  the  bill  of  ex- 
ceptions to  set  out  the  evidence  necessary  to  be 
brought  up  to  this  court,  or  to  refer  it  if  there 
■  is  a  brief  of  evidence  filed,  or  if  no  evidence  was 
introduced,  or  the  ruling  excepted  to  was  the 
dismissal  or  refusal  to  dismiss  a  case  on  demur- 
rer, or  was  of  like  character,  so  that  no  evi- 
dence is  necessary  to  an  adjudication  of  it,  to  so 
state. 

4.  Same. 

But  where  a  bill  of  exceptions  shows  that 
a  motion  was  made  to  dismiss  a  case,  that  ad- 
verse counsel  made  a  certain  statement  in  his 
place,  which  is  set  out,  and  that  thereupon  the 
court  allowed  an  amendment  and  overruled  the 
motion  to  dismiss,  to  which  ruling  exception 
was  taken,  the  bill  of  exceptions  will  not  be  dis- 
missed because  it  is  not  stated  in  terms  that  no 
other  evidence  was  introduced,  or  is  necessary 
to'  be  incorporated  in  the  bill  of  exceptions,  or 
other  reference  is  made  thereto.  Taylor  v.  Mc- 
Laughlin, 48  S.  E.  208,  120  Ga.  703. 
6.  Same— Appeal  by  Stkangeb  to  Actio w— 

AHlfNDlfENT. 

Where  a  case  was  tried  in  a  justice's  court, 
and  a  person  who  was  not  a  party  on  either 
aide  undertook  to  enter  in  his  own  name  an 
appeal  from  the  judgment  rendered,  and  gave 
bond  for  that  purpose,  such  an  appeal  could  not 
be  changed  into  one  by  a  party  to  the  case  by 
first  inserting  by  amendment,  after  the  name  of 
the  appellant  the  words  *'for  the  use  of  such 
party,  and  afterwards  striking  the  name  of  the 
appellant  and  those  words,  so  as  to  make  it  an 
appeal  by  the  party. 
a  Same. 

An  appeal  having  been  entered  in  the  man- 
ner indicated  in  the  preceding  note,  on  motion 
of  the  appellee  it  should  have  been  dismissed, 
and  the  amendment  seeking  to  change  the  ap- 
pellant rejected. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Haralson 
Connty;  A.  L.  Bartlett,  Judge. 

Execution  issued  in  favor  of  the  Marietta 
Guano  Company  against  J.  H.  Head,  in 
which  W.  H.  Head  interposed,  claiming  the 
property.  There  was  a  Judgment  finding 
the  property  not  subject,  and  Joel  Phillips 
appealed  to  the  superior  court.  A  motion  to 
dismiss  the  appeal  was  denied,  and  the  inter- 
vener brings  error.    Reversed. 

An  execution  issued  from  a  justice's  court 
in  favor  of  the  Marietta  Guano  Company 
against  J.  H.  Head.  It  was  levied  on  cer- 
tain personal  property  and  a  claim  was  in- 


terposed by  W.  H.  Head.  The  case  was  re- 
turned to  the  justice's  court  for  trial,  and  a 
judgment  rendered  finding  the  property  not 
subject  No  appeal  was  entered  by  the 
plaintiff  in  execution,  but  an  appeal  was 
sought  to  be  entered  by  one  Phillips.  The 
case  was  stated  as  that  of  Joel  Phillips, 
Plaintiff  in  PL  Fa.,  v.  J.  H.  Head,  Defendant 
in  Fl.  Fa.,  and  W.  EL  Head,  Claimant  It 
was  stated  that  "plaintiff,  Joel  Phillips,  be- 
ing dissatisfied  with  said  judgment  and  hav- 
ing paid  the  cost,  now  within  the  time  al- 
lowed by  law  demands  an  appeal  to  the  su- 
perior court,  and  brings ,  and  tenders 

him  as  his  security,  and  the  said  Joel  Phillips 

as  principal  and as  security  hereby 

acknowledge  themselves  bound  to  the  claim- 
ant W.  H.  Head,  for  the  eventual  condemna- 
tion money  in  said  case,  whatever  It  may  be." 
This  was  signed  by  Joel  Phillips  as  principal, 
and  J.  B.  Griffith  as  security.  In  the  supe- 
rior court  the  attorney  for  the  plaintiff  In  fl. 
fa.  offered  to  amend  the  appeal  by  adding 
after  ^the  words  "Joel  Phillips,"  wherever 
they  appeared,  the  words  "for  the  use  of  the 
Marietta  Guano  Company,"  so  that  said  ap- 
peal should  appear  on  the  docket  and  pro- 
ceed as  "Joel  Phillips,  for  the  use  of  the 
Marietta  Guano  Company,  Plaintiff  In  FL 
Fa.,  V.  J.  H.  Head,  Defendant  in  FI.  Fa., 
and  W.  H.  Head,  Claimant"  This  amend- 
ment was  allowed.  When  the  case  came  on 
for  trial,  a  motion  was  made  to  dismiss  the 
appeal.  What  then  occurred,  the  ruling  of 
the  court,  and  the  exception  taken,  appear  in 
the  first  headnote. 

W.  R.  Hutcheson,  for  plaintiff  in  error. 
Grifllth  &  Weatherby,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
An  appeal  is  amendable.  Civ.  Code  1895, 
9  5123.  Where  the  clerk  of  the  superior 
court  made  a  mistake  in  writing  the  chris- 
tian name  of  an  appellant,  it  was  held 
amendable.  Watkins  v.  Smith,  17  Ga.  68. 
Indeed,  great  latitude  of  amendment  has 
been  allowed  in  perfecting  appeals  whlcb 
were  entered  by  the  proper  party,  but  in  an 
irregular  manner.  Hendrix  v.  Mason,  70 
Ga.  623;  Selma,  Rome  &  Dalton  B.  Co.  v. 
Gammage,  63  Ga.  604.  But  this  latitude  has 
never  reached  the  point  where  it  has  been 
held  that  a  party  who  did  not  except  to  a 
Judgment  could  do  so  afterward  by  amend- 
ment, or  that  an  appeal  by  one  person  could 
be  changed  by  amendment  into  an  appeal  by 
another.  The  Marietta  Guano  Company 
never  appealed  at  all.  The  appeal  entered 
did  not  mention  them,  nor  did  Phillips  pur- 
port to  be  entering  it  for  them.  By  mistake 
Phillips  appealed  from  the  judgment  against 
his  employer.  The  security  on  the  apppeal 
never  contracted  to  become  security  for  the 
Guano  Company,  but  only  for  Phillips.  The 
amendment  left  a  new  appellant,  with  no 
bond.  It  may  have  been  an  unfortunate 
oversight  that  a  person  attempted  to  enter 
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an  appeal  who  had  no  authority  in  law  to 
do  so,  but  it  is  beyond  the  reach  of  amend- 
ment, even  under  our  liberal  system,  to  en- 
tirely change  the  appellant  Nor  can  this  be 
accomplished  by  first  inserting  the  desired 
appellant  as  the  usee  and  then  striking  the 
real  appellant  and  leaving  the  usee  to  stand 
alone.  See  Morgan  v.  Mayor  and  Commis- 
sioners of  Cohutta,  120  Ga.  423,  47  S.  B.  971; 
Arnold  v.  Wells,  6  Ga.  380.  The  writer  is 
aware  of  but  one  instance  in  which  this  com- 
pound method  of  amendment  was  proposed, 
and  then  it  was  held  not  to  be  permissible. 
Norris  v.  Pollard,  75  Ga.  358  (4,  5).  A  some- 
what similar  misfortune  befell  eminent 
counsel  in  moving  for  a  new  trial  and  bring- 
ing the  case  to  this  court  in  Central  Railroad 
V.  Craig,  59  Ga.  185.  A  verdict  was  rendered 
against  the  Southwestern  Railroad  Company. 
A  motion  for  a  new  trial  was  made  in  the 
name  of  the  Central  Railroad  &  Banking 
Company  of  Georgia.  Upon  its  refusal  the 
movant  excepted.  The  writ  of  error  was  dis- 
missed, and  an  amendment  was  refused. 
Later  the  Southwestern  Railroad  Company 
made  an  extraordinary  motion  for  a  new 
trial,  and  also  filed  a  bill  in  equity  praying 
for  a  new  trial;  but  it  was  held  that  there 
was  no  good  ground  for  either;  although  it 
appeared  that  the  Central  Railroad  &  Bank- 
ing Company  was  the  lessee  of  the  South- 
western Railroad  and  was  the  real  party 
principally  interested,  and  that  when  counsel 
made  out  the  motion  for  a  new  trial  and  the 
bill  of  exceptions,  they  were  by  mistake 
made  in  the  name  of  the  lessee  company  in- 
stead of  the  lessor.  Southwestern  Railroad 
Company  v.  Craig,  62  Ga.  361. 

The  questions  of  practice  In  this  court  are 
sufficiently  dealt  with  in  the  headnotes. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(124  Oa.  939) 


BROWN  v.  TODD. 


(Supreme  Court  of  Georgia.    Feb.    19,   1906.) 

1.  PossEssoBT  Warrant— When  Available. 

Tliis  case  is  controlled  by  the  decision  in 
Owens  V.  Outlaw,  30  S.  B.  -&?,  105  Ga.  477, 
where  it  was  held :  "A  possessory  warrant  does 
not  lie  unless  the  defendant  acquired  possession 
of  the  property  in  dispute  in  one  of  the  modes 
set  fortli  in  section  4799  of  the  Civil  Code  of 
1895.  Consequently,  when  upon  the  trial  of 
such  a  warrant  it  affirmatively  appeared  that 
the  defendant  had,  without  fraad,  obtained  pos- 
session by  virtue  of  a  contract  with  the  plaintiff 
and  the  only  question  in  issue  waa  whether  or 
not,  under  the  terms  of  such  contract,  it  was 
the  defendant's  right  to  longer  retain  possession, 
it  was  erroneous  to  render  a  judgment  in  the 
piaintifTs  favor.  His  remedy,  in  such  a  case, 
was  an  action  of  trover,  with  a  requirement  of 
bail,  if  necessary.  Trotti  v.  Wyly  &  Greene,  77 
Ga.  684."  See,  also,  Allen  v.  Printup,  45  S. 
B.  911.  118  Ga.  630;  Snsong  v.  McKenna,  48 
S.  B.  695,  121  Ga.  97 ;  Wynn  v.  Wynn,  68  Ga, 
820. 

2.  Same— Cases  Distiji^guished. 

The  present  case  is  distinguishable  from 
those  of  Meredith  v.  Knott,  34  Ga.  222,  Hillyer 
v.  Brodgen,  67  Ga.  24,  Wynn  v.  Harrison,  35 


S.  E.  643.  Ill  Ga.  816.  and  Sheriff  v.  Thompson, 
42  S.  E.  738,  116  Ga.  436.  In  those  cases  there 
was  an  agency,  and  possession  by  the  agent  was 
construed  to  be  possession  by  the  principal. 
Wrongful  taking  from  the  agent's  possession,  or 
refusal  on  his  part  to  deliver  possession  to  his 

Srincipal  on  demand,  was  held  to  be  a  tortious 
eprivation  of  the  principal's  possession.  In 
Wynn  v.  Harrison  a  father  permitted  bis  minor 
son  to  use  a  chattel  for  a  particular  purpose, 
and  the  same  principle  was  applied. 
3.  Possessory  Warrant— Review— Certiora- 
ri—Power  OP  Court. 

The  power  conferred  upon  the  judge  of  the 
superior  court,  upon  the  hearing  of  a  certiorari 
from  the  ruling  of  a  magistrate  in  a  possessory 
warrant  case,  to  remand  the  case  or  give  finaJ 
judgment  and  direction  therein,  as  he  may  see 
fit  (Civ.  Code  1895,  §  4807),  has  no  application 
to  a  case  in  which  possessory  warrant  is  not  the 
proper  remedy. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fannin  County ; 
Geo;  F.  Gober,  Judge. 

Action  by  D.  J.  Brown  against  J.  J.  Todd. 
From  a  Judgment  for  the  latter,  the  former 
brings  error.    Reversed. 

Thofi.  A.  Brown,  for  plaintiff  in  error.  J.  Z. 
Foster,  for  defendant  in  error. 


LUMPKIN,   J.    Judgment   reversed, 
the  Justices  concur. 


All 


(124  Oa.  866) 
BATTISB  ▼.  STATE. 
(Supreme  C:k)urt   of  Georgia.    Feb.    19.   1906.) 

1.  Criminal  Law— Reception  of  Vebdict— 
Remarks  of  Jury— New  Trial. 

Upon  the  trial  of  a  criminal  case,  a  ver- 
dict, finding  the  accused  guilty,  was  regularly 
returned  by  the  jury  and  duly  received  and  pub- 
lished in  open  court.  Then,  after  a  short  pause, 
the  judge  asked  the  accused  and  his  counsel 
if  they  had  anything  to  say  why  the  sentence 
of  the  court  should  not  be  imposed,  to  which 
they  replied,  "Nothing."  The  judge  then  pro- 
ceeded in  the  presence  of  the  Jury,  which  had 
not  left  the  box,  to  pronounce  the  sentence,  and 
in  doing  so  expressed  an  opinion  as  to  the  guilt 
of  the  accused  under  the  evidence.  Before  the 
sentence  was  concluded,  rounsel  for  the  accused 
asked  and  obtained  permission  to  poll  the  jury. 
Upon  the  polling,  the  fact  was  discovered  that 
some  of  the  jurors  had  agreed  to  the  verdict 
under  a  misapprehension  of  the  charge  of  the 
court  as  to  a  material  point  in  the  case.  The 
jury  were -then  recharged  and  sent  back  to  the 
jury  room  to  again  consider  as  to  their  verdict 
Subsequently  the  jury  returned  a  verdict  similar 
to  the  one  first  returned.  Held  that,  under  the 
circumstances,  the  expression  of  opinion  by  the 
trial  judge  was  not  cause  for  a  new  triaL 

2.  Same— Newlt  Discovered  Evidence. 

The  alleged  newly  discovered  evidence  was 
not  sufficient  to  require  the  grant  of  a  new  trial. 

3.  Homicide— Evidence. 

There  was  ample  evidence  to  support  the 
verdict,  and  the  court  did  not  err  in  refusing 
to  grant  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  Geo.  T.  Cann,  Judge. 

Ben  Battlse  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

Ben  Battlse  was  convicted  of  murder,  with 
a  recommendation  to  life  Imprisonment    He 
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moved  for  a  new  trial,  on  the  grounds  that 
the  verdict  was  contrary  to  the  evidence,  con- 
trary to  law,  etc. ;  that  during  the  trial  the 
Judge,  in  the  presence  of  the  jury,  expressed 
his  opinion  as  to  what  had  been  proved ;  and 
because  of  newly  discovered  evidence  of  an 
alibi.  The  motion  was  overruled  and  he  ex- 
cepted. The  alleged  newly  discovered  evi- 
dence upon  which  a  new  trial  was  asked  was 
contained  in  the  affidavits  of  Sam  Butler  and 
Robert  Lambry.  The  substance  of  these  af- 
fidavits was  as  follows :  On  the  night  of  the 
homicide  Butler  and  Lambry  were  at  the 
hall,  in  the  little  village  of  Nickerson,  in 
which  the  deceased — according  to  the  testi- 
mony In  the  trial  of  the  case — was  killed. 
Lambry  got  there  about  7  o'clock  that  night 
and  Butler  about  half  past  8  o'clock.  About 
half  past  10  o'clock,  or  some  time  between 
10  and  11  o'clock,  they  left  the  hall  to- 
gether, "In  order  to  catch  the  ebb  tide  that 
night  to  go  to  Coffee  Bluff  to  cast  for  shrimp 
on  the  low  tide  early  the  next  morning." 
When  they  got  to  the  road,  out  in  front  of  the 
hall,  they  both  saw  Ben  Battlse,  the  accused, 
as  he  passed  them,  going  on  toward  another 
little  settlement  called  Twin  Hill,  and  they 
shortly  afterwards  went  on  towards  Twin 
Hill  themselves;  Battlse  being  then  about 
50  yards  ahead  of  them.  When  they  got 
about  200  yards  or  more  from  the  hall,  and 
while  Battlse  was  still  within  50  or  75  yards 
ahead  of  them,  and  alone,  they  beard  pistol 
firing  back  in  the  direction  of  the  hall.  They 
went  on  home,  and  did  not  stop  or  go  back  to 
the  hall,  and  Battise  soon  turned  off,  in  the 
direction  of  his  home,  from  the  road  and 
disappeared.  Up  to  the  time  they  left  the 
hall,  there  had  been  no  shooting  of  any  kind. 
Each  deposed  that  he  was  not  related  to  Ben 
Battise,  either  by  blood  or  marriage,  and  had 
only  been  living  at  Twin  Hill,  where  Battise 
lived,  a  few  months;  Butler  testifying  that 
he  had  only  been  living  there  about  four 
months  and  Lambry  that  he  had  been  living 
there  only  about  three  or  four  months.  But- 
ler knew  Battise  "by  sight,  having  seen  him 
In  the  river,  and  around  Twin  Hill  after  com- 
ing there  to  live."  Lambry  "did  not  know  Ben 
Battise  prior  to  coming  to  Twin  Hill,"  but 
got  acquainted  with  him  afterwards,  and  "did 
not  know  [him]  very  well,  but  knew  him  by 
sight  and  to  speak  to  him."  Neither  Butler 
or  Lambry  attended  the  trial  or  were  sub- 
poenaed in  the  case.  The  first  time  that 
Lambry  said  anything  to  anybody,  except 
Butler,  "about  seeing  Ben  Battlse  down  the 
road  when  the  shooting  occurred  was  to 
Henry  Battise  after  the  trial  of  Ben  Battise." 
And  Butler  told  Henry  Battise  about  It  after 
the  trial.  The  accused  made  an  affidavit  that 
he  did  not  know  of  this  evidence  until  after 
he  had  filed  his  motion  for  a  new  trial ;  and 
his  counsel  deposed  that  neither  of  them 
knew  of  it  until  after  the  trial.  J.  F.  Peck 
made  a  written  statement,  not  under  oath, 
that  Robert  Lambry  had  been  employed  by 
him  for  about  a  year,  and  he  had  found  him 


honest  and  reliable.  Augustus  Oemler  made 
oath  that  he  knew  Sam  Butler,  who  had 
worked  for  him  in  his  oyster  factory  for 
several  seasons,  and  he  knew  him  to  be 
honest,  reliable,  and  trustworthy.  In  reply 
to  the  affidavits  of  Butler  and  Lambry,  the 
state  submitted  the  affidavit  of  Paul  Wright, 
a  brother  of  the  deceased,  who  deposed :  He 
knew  Sam  Butler  and  Robert  Lambry,  and 
they  were  both,  at  the  time  of  the  trial, 
residents  of  Twin  Hill,  which  "is  a  small 
settlement  about  a  mile  from  Nickerson,  the 
scene  of  the  homicide ;  that  all  the  residents 
of  Twin  Hill  are  well  known  to  each  other 
and  are  generally  recognized  as  being  very 
clannish,  and  are  nearly  all  kin  to  each  other, 
or  related  by  marriage  to  each  other.  Robert 
Lambry  was,  at  the  time  of  the  trial  of  Ben 
Battlse,  engaged  to  marry  the  first  cousin 
of  Ben  Battise,  and  since  the  said  trial  he  has 
been  married  to  Battise's  relative."  Sam 
Butler  "is  also  married  to  some  distant 
relative  of  Battise."  All  "the  residents  of 
Twin  Hill  met  and  discussed  frequently  the 
Battise  case  and  trial,  and  ♦  ♦  ♦  they 
acted  in  concert  In  raising  funds  for  the  de- 
fense of  Battlse";  his  defense  having  been 
"made  a  community  matter."  "Deponent 
knows  that  subscriptions  for  the  defense  of 
Battlse  were  taken  In  Twin  Hill,  and  even 
entertainments  given  at  Twin  Hill,  the  pro- 
ceeds of  which  went  to  the  defense  of  Bat- 
tise." 

The  circumstances  under  which  the  judge 
expressed  his  opinion  as  to  what  had  been 
proved  are  stated  by  the  judge,  in  his  opin- 
ion overruling  the  motion  for  a  new  trial, 
as  follows:  "The  jury  having  notified  the 
judge,  through  the  bailiff,  that  they  had 
agreed  upon  a  verdict,  were  brought  into  the 
courtroom,  the  prisoner  and  his  counsel  being 
present  The  name  of  each  juror  was  called 
by  the  clerk.  The  jury  were  then  asked  if 
they  had  agreed  upon  a  verdict  in  the  case, 
to  which  assent  was  given.  The  clerk  was 
then  directed  by  the  judge  to  receive  and  read 
the  verdict.  The  verdict  as  written  upon 
the  Indictment  dated  and  signed  by  one  of 
the  jurors  as  foreman,  was  then  read  aloud 
by  the  clerk  In  the  presence  of  the  court, 
all  the  jurors,  the  defendant,  and  his  counsel. 
It  was  then  noted  upon  the  judge's  calendar. 
There  was  then  a  short  pause,  after  which 
the  judge,  addressing  the  defendant  and  his 
counsel,  asked  if  they  had  anything  to  say 
why  the  sentence  of  the  court  should  not  be 
pronounced,  to  which  they  replied  'nothing.' 
The  judge  then,  preparatory  to  sentence,  di- 
rected the  defendant  to  stand  up,  but  after- 
wards, because  of  his  physical  condition,  per- 
mitted him  to  remain  seated,  and  proceeded  to 
pronounce  sentence.  It  was  during  this  pro- 
nouncement that  the  language  complained  of 
was  used.  The  court  said  to  the  defendant 
in  passing  sentence:  iThe  people  of  your 
race  are  given  too  much  to  taking  human 
life  without  stopping  to  think  about  the  con- 
sequences.   The  evidence  shows  that  this  kill- 
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Ing  was  absolutely  unnecessary;  certainly 
absolutely  unnecessary  so  far  as  you  are  con- 
cerned, and  it  ought  to  be  a  lesson  to  the 
people  of  your  race  out  In  that  section  that 
you  are  put  away  for  life — confined  the  bal- 
ance of  your  days  in  the  penitentiary — ^be- 
cause  you  did  something  you  had  no  right  to 
do.  You  senselessly  and  causelessly  took  the 
life  of  this  man.  The  sentence  of  the  court 
is,  therefore,  that  you  be  taken  hence  to  the 
common  Jail  of  Chatham  county  by  a  guard 
to  be  detailed  by  the  sheriff;  that  you  be 
there  detained  until  demanded  by  a  guard 
from  the  pentltentlary ;  that  you  be  then 
taken  to  the  pentltentlary  edifice  of  Georgia, 
and  there,  or  at  such  other  place  as  the 
Governor  of  this  state  may  from  time  to 
time.'  Defendant's  Counsel  to  Court:  *Is  it 
too  late  to  have  the  jury  polled?'  The  Court : 
*It  is  a  little  out  of  the  ordinary,  but  the 
court  will  permit  it  to  be  done.'  The  first 
seven  Jurors,  when  asked  by  the  clerk  the 
question,  *Is  this  your  verdict?'  answered  in 
the  affirmative.  The  eighth  juror,  when  ask- 
ed said  question  by  the  clerk,  answered,  'This 
is  my  verdict  under  charge  of  the  court' 
The  court  said  to  the  juror;  *Is  It  your  ver- 
dict based  upon  the  charge  of  the  court  and 
the  evidence  in  the  case?  By  Said  Juror: 
•You  charged  that  if  he  fired  into  the  crowd 
he  would  be  guilty/  Defendant's  Counsel  to 
Court:  'I  ask  that  the  jury  return  and  re- 
consider their  verdict'  By  Another  Juror: 
*I  understood  your  charge  was  that  if  he  shot 
into  the  crowd  he  would  be  guilty.'  ♦  ♦  ♦ 
By  Another  Juror :  'I  understood  you  to  say 
that  if  he  shot  into  the  crowd  the  man  was 
guilty,  whether  he  intended  to  kill  the  man 
or  not'  By  the  Court  to  the  Jury:  'I  char- 
ged the  jury  that  the  jury  must  be  satisfied, 
beyond  a  reasonable  doubt,  that  Battlse  shot 
the  bullet  that  killed  the  deceased  before  he 
would  be  guilty  of  the  offense  of  murder — 
applying  the  rules  given  the  jury.'  By  the 
Court  to  the  First  Juror:  *Do  you  desire  to 
be  recharged?'  By  the  Juror:  'Yes,  sir;  on 
one  point'  By  the  Court :  *0n  what  point?' 
By  Juror :  *lf  he  fired  into  the  crowd  wheth- 
er be  would  be  gniilty  or  not  I  understood 
you  to  charge  that  if  he  shot  into  the  crowd 
he  would  be  guilty.'  Court  to  Jury:  *It 
would  not  be  proper  for  the  court  to  tell  the 
jury  that  he  was  guilty,  or  not  guilty  of 
murder.  That  is  a  question  for  the  jury  to 
determine  under  the  evidence  and  the  charge 
of  tlie  couii:.'  "  After  some  further  explana- 
tion upon  this  point  the  court  recharged  the 
jury  upon  the  law  of  murder,  and  stated  to 
them  that  before  they  would  be  authorized 
to  convict  the  accused  of  the  offense  of  mur- 
der, they  must  be  satisfied,  beyond  a  rea- 
sonable doubt  that  he  fired  the  shot  which 
killed  the  decased,  which  instruction  was  re- 
peated to  them  more  than  once,  In  response 
to  questions  asked  by  jurors.  After  rechar- 
ging the  jury,  the  court  directed  them  to  re- 
turn to  their  room  and  again  consider  their 


verdict.  Subsequently  the  Jury  again  return- 
ed a  verdict,  which  was  similar  to  the  first 
one. 

Shelby  Myrick  and  G.  Noble  Jones,  for 
plaintiff  in  error.  W.  W.  Osborne,  Sol.  Gen., 
and  Jno.  C.  Uart,  Atty.  Gen.,  for  the  State. 

FISH,  C.  J.  (after  making  the  forgoing 
statement  of  facts).  1.  01  v.  Code  1895,  i 
4334,  declares  that  a  new  trial  shall  be  grant- 
ed where  the  judge,  during  the  progress  of 
the  case,  or  in  his  charge  to  the  jury,  ex- 
presses or  intimates  his  opinion  as  to  what 
has  or  has  not  been  proved,  or  as  to  the 
guilt  of  the  accused.  That  the  judge  in  the 
present  case,  in  proceeding  to  sentence  the 
accused,  expressed  an  opinion  that  he  had 
taken  the  life  of  the  deceased,  which  the  ac- 
cused denied,  and  that  he  was  guilty,  there 
can  be  no  doubt  Whether  the  case  was 
legally  in  progress  at  the  time  of  the  ex- 
pression of  such  opinion,  and  whether  the 
right  to  poll  the  jury  then  existed,  are  ques- 
tions we  deem  it  unnecessary  to  decide,  un- 
der the  view  we  take  of  the  case.  His  honor, 
the  trial  judge,  at  the  instance  of  counsel  for 
the  accused,  recognized  that  his  right  to 
poll  the  jury  still  existed,  by  permitting  the 
poll  to  be  taken,  and  that  the  case  was  not 
terminated,  but  was  still  in  progress,  by  re- 
charging the  jury  and  directing  them  to  re- 
turn to  their  room  for  the  purpose  of  making 
a  verdict  So,  dealing  with  the  case  as  the 
judge  considered  it  we  have,  after  mature 
deliberation,  reached  the  conclusion  that  the 
expresion  of  opinion  by  the  judge,  under 
the  circumstances,  is  not  cause  for  a  new 
trial.  The  reason  for  our  conclusion  Is,  that 
when  the  judge  inquired  of  the  accused  and 
his  counsel  If  they  had  aught  to  say  why  the 
sentence  of  the  court  should  not  be  pro- 
nounced upon  the  accused  In  accordance  with 
the  verdict,  the  accused  and  his  counsel  re- 
plied they  had  nothing  to  say.  Clearly,  we 
think,  by  this  response,  the  judge  was  In- 
duced to  believe  that  the  right  to  poll  the 
jury  would  not  be  demanded.  He  was  led 
to  believe  that  the  trial  had  terminated. 
And  the  judge,  tlius  misled  by  the  accused 
and  his  counsel,  was  naturally  put  off  his 
guard  and  expressed  an  opinion,  when  other- 
wise he  would  not  have  done  so.  The  situa- 
tion which  confronted  the  judge,  the  parties 
to  the  case,  and  the  counsel  engaged  therein, 
when  the  request  of  the  accused,  that  the 
jury  be  polled,  was  made,  was  one  for  which 
the  accused  and  his  counsel,  and  not  the 
judge,  were  responsible.  After  the  first  ver- 
dict had  been  received  by  the  clerk  of  the 
court  from  the  foreman  of  the  jury  and 
publicly  read  in  open  court  and  the  judge 
had  asked  the  accused  and  his  counsel  if 
they  had  anything  to  say  why  the  sentence 
of  the  court  should  not  be  imposed  upon  the 
priponer,  and  they  had  replied,  "Nothing," 
the  judge  had  the  right  to  assume  that  all 
that  remained  to  be  done  to  terminate  the 
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case,  80  far  as  that  trial  was  concerned, 
was  to  impose  the  sentence  of  the  law  upon 
the  prisoner,  in  accordance  with  the  verdict 
of  the  Jury.  He  had  the  right,  under  such 
circumstances,  to  regard  the  connection  of 
the  Jury  with  the  case  as  being  at  an  end, 
and  was,  therefore,  under  no  duty  to  the 
accused  to  carefully  refrain  from  expressing 
or  intimating  an  opinion  as  to  the  facts  dis- 
closed by  the  evidence  or  as  to  the  guilt  of 
the  accused.  If  the  Judge  erred,  it  was  be- 
cause he  was  mistaken  in  believing  that  the 
connection  of  the  Jury  with  the  case  was 
at  an  end,  and  for  this  error  the  accused  and 
his  counsel  were  responsible;  and  the  ac- 
cused cannot  take  advantage  of  an  error 
whicii  was  the  result  of  what  he  himself 
did.  Notwithstanding  the  broad  and  manda- 
tory language  of  section  4334  of  the  Civil 
Code  1895,  there  are  exceptions  to  the  im- 
perative general  rule  there  laid  down.  For 
instance,  It  has  been  held  not  to  be  a  viola- 
tion of  the  provisions  of  that  section  for  the 
trial  Judges  upon  a  motion  for  a  nonsuit,  to 
express  his  (pinion,  in  the  presence  of  the 
Jury,  as  to  the  sufficiency  of  the  evidence  to 
support  the  action.  Perry  v.  Butt,  14  Ga. 
099.  So,  when  "objection  is  made  to  evi- 
dence offered,  the  Judge  has  a  right,  if  he 
deems  proper,  to  give  the  reasons  for  his 
decision  on  the  objections;  and  such  rea- 
sons so  given,  if  pertinent  to  the  objections 
made,  do  not  constitute  such  en  expression 
of  opinion  as  to  violate  the  Code  section 
above  cited."  Oliveros  v.  State,  120  Ga.  237, 
242,  47  S.  E.  627,  and  cit  These  cases  were 
followed  in  Central  R.  Co.  v.  Harper  (de- 
cided February  16,  1906)  53  8.  B.  391.  where 
it  was  held:  "In  ruling  on  the  motion  to 
dismiss  because  of  the  mental  Incapacity  of 
the  plaintiff  to  sue  without  a  next  friend  or 
guardian,  the  remarks  of  the  Judge,  assigning 
his  reason  for  the  ruling  and  the  reference 
of  the  isue  thus  raised  to  the  Jury,  were 
neither  expressions  of  opinion  upon  the  facts 
nor  upon  the  credibility  of  the  plaintiff  who 
had  testified  as  a  witness."  If  an  expres- 
sion of  opinion  by  the  trial  Judge  as  to  what 
has  or  has  not  been  proved  does  not  require 
the  grant  of  a  new  trial  under  the  circum- 
stances in  the  cases  cited,  we  think  it  very 
clear  that  under  the  circumstances  of  the 
present  case,  the  expression  by  the  Judge  of 
his  opinion  as  to  the  guilt  of  the  accused  was 
not  cause  for  a  new  trial. 

2.  It  seems  that  the  alleged  newly  dis- 
covered evidence  was  not,  perhaps,  merely 
"impeaching,  cumulative,  or  corroborative," 
as  the  trial  Judge  considered  it;  but,  in  our 
opinion,  it  was  not  sutUcient  to  require  or 
cause  the  grant  of  a  new  trial.  The  homi- 
cide occured  in  a  hall  in  Nickerson.  Moses 
Green,  a  witness  for  the  accused,  testified  on 
the  trial:  "At  half  past  8  o'clock  Battise 
[the  accused]  got  some  ice  cream  and  said 
he  had  to  go  home,  get  a  nap,  and  catch  the 
tide.  He  said  tie  was  going  to  leave  the  en- 
tertainment, get  a  nap,  and  catch  the  tide. 


I  think  he  went  home.  I  Judge  that  from 
what  he  told  me.*'  In  his  statement  to  the 
Jury,  the  accused  said:  '^After  a  little 
while  Moses  Green  came  by  and  gave  me 
some  cream,  and  I  told  bim,  *I  think  I  will 
go  home,  I  am  sick  to-night,  and  get  a  nap, 
so  that  I  can  catch  the  tide.'  So  I  left 
there.  When  I  walked  out  and  crossed  the 
bridge  near  Brown's  gate,  coming  towards 
there  I  beard  lamentation  of  men,  but  I 
kept  on  towards  home.  I  did  not  know  any- 
thing about  the  shooting  until  Bstella  came 
home  and  told  me  about  a  lot  of  shooting 
down  at  the  hall."  Davis  Battise,  a  brother 
of  the  accused,  testified  in  his  behalf  as  fol- 
lows: "I  saw  him  [the  accused]  in  the  early 
part  of  the  night  after  I  first  got  there  [the 
hall  at  Nickerson].  At  the  time  of  the 
shooting  I  did  not  see  him  in  the  hall.  I  did 
not  get  there  until  11  o'clock;  the  shooting 
took  place  about  12.**  So,  It  seems  from  the 
testimony  of  Moses  Green  and  the  statement 
of  the  accused,  that  the  latter  left  the  hall 
about  half  past  8  o'clock;  while  according 
to  the  aflidavits  made  by  Butler  and  Lambry, 
the  accused  left  the  hall  about  half  past  10, 
and  according  to  the  testimony  of  the  brother 
of  the  accused,  he  was  at  the  hall  after 

II  o'clock.  The  accused,  in  his  statement, 
said  he  heard  no  shooting  at  all,  yet  Lambry 
and  Butler  testify  that  while  they  were  some 
200  yards  away  from  the  hall,  they  heard 
firing  in  that  direction,  and  the  accused  was 
then  only  50  or  75  yards  down  the  road 
from  them.  According  to  the  testimony  of 
all  the  witnesses,  there  were  a  number  of 
shots  fired  at  the  hall  when  Ben  Wright 
was  killed,  and  if  the  accused  was  within 
250  or  275  yards  of  it,  it  seems  strange  that 
he  did  not  hear  it  Moreover  Butler  and 
Lambry  say,  in  their  affidavits,  that  they 
lived  at  Twin  Hill,  the  same  settlement 
where  the  accused  resided;  that  they  knew 
him ;  that  he  passed  them  at  the  road.  Just  in 
front  of  the  hall,  and  they  recognized  him. 
If  this  were  true,  why  is  it  that  the  accused 
did  not  see  them,  for  they  say  that  nobody 
was  in  the  road  except  themselves  and  the 
accused.  If  the  accused  saw  them,  then,  he 
must  have  known  that  they  knew  that  he  was 
not  at  the  hall  at  the  time  of  the  shooting, 
and  could  have  had  them  subpoenaed  before 
the  trial,  for  the  purpose  of  proving  the 
alibi  by  tbem  which  they  subsequently  to 
the  trial  testify  to,  in  support  of  his  motion 
for  a  new  trial.  When  all  of  these  circum- 
stances are  considered  in  connection  with 
the  affidavit  of  Paul  Wright,  we  do  not,  as  we 
have  said,  think  the  alleged  newly  dis- 
covered evidence  was  sufficient  to  require 
the  grant  of  a  new  trial. 

3.  As  several  witnesses  testified  that  they 
saw  the  accused  shoot  the  deceased  with- 
out provocation,  the  evidence  was  amply 
sufficient  to  support  the  verdict  rendered. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  ATKINSON,  J.,  not  presiding. 
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(124  Ga.  1014) 

TOWALIGA  FALLS  POWER  CO.  v.  McEL- 

ROY  et  al. 

(Supreme  Court  of  Georgia.    Feb.  19,  1906.) 

"L  Waters  and  Water  Courses— Easements 
—Grant— Construction. 

A.  .conveyed  to  B.  a  narrow  strip  of  land 
lying  on  the  Towaliga  river,  and  "also  all  the 
water  privileges  in  all  the  land  owned  by 
rthe  grantor]  in  Towaliga  river,  and  to  bold 
[the  grantee]  or  his  aiwigns  harmless  against 
any  damage  that  might  accrue  by  use  of  said 
water  privileges."  In  taking  the  conveyance 
B.  was  acting  for  the  owner  of  the  site  for 
a  water  power,  about  a  mile  down  the  river, 
who  contemplated  the  erection  of  a  dam  to  util- 
ize this  power.  B.  subsequently  conveyed  to  the 
owner  of  the  site  for  the  water  power  the  land 
and  water  privileges  which  had  been  conveyed 
to  him  by  A.  Held,  that  the  grant  of  the  water 
privileges  was  an  easement  appurtenant  to  the 
use  of  the  land  conveyed,  whether  used  sepa- 
rately or  in  connection  with  other  land  of  the 
grantee.  In  the  construction  of  the  nature  and 
extent  of  the  easement,  the  court  will  look  to 
the  intention  of  the  parties,  not  only  as  appear- 
ing from  the  instrument  itself,  but  also  from 
the  circumstances  surrounding  the  transaction, 
the  situation  of  the  parties,  the  condition  of  the 
property  at  the  time,  and  the  configuration  of 
the  surrounding  country. 

2.  Same— Flowage— Extent. 

The  easement  of  flowage  gives  to  the  owner 
of  the  water  power  the  right  to  flood  the  land 
of  subsequent  purchasers  from  the  grantor  of 
the  easement,  with  notice  of  the  grant,  only 
to  the  extent  which  would  be  consequential  to 
the  erection  of  a  dam  of  the  height  in  con- 
templation of  the  parties  at  the  time  of  the 
grant 

3.  Same. 

Under  the  evidence  submitted  at   the  In- 
terlocutory hearing,  it  was  proper  for  the  court 
to  preserve  the  status  until  the  issue  of  fact 
was  determined  by  a  jury. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Monroe  County; 
E.  J.   Reagan,  Judge. 

Action  by  J.  P.  McElroy  and  others  against 
the  Towaliga  Falls  Power  Company.  There 
was  judgment  for  plaintiffs,  and  defendant 
brings  error.    Affirmed. 

The  Towaliga  Falls  Power  Company  is  a 
corporation  which  owns  and  controls  the 
water  power  at  High  Falls,  on  the  Towaliga 
river,  in  Monroe  county,  and  has  there  con- 
structed its  plant  for  generating  electricity 
by  water  power,  to  be  used  for  lighting  towns 
and  cities  and  supplying  motive  power  to 
street-car  lines  and  serving  the  public  gen- 
erally. Under  Its  charter  it  is  given  the  right 
to  exercise  the  power  of  eminent  domain  in 
acquiring  rights  of  way  or  easements  over 
and  upon  private  property,  so  far  as  is  nec- 
essary in  carrying  out  the  objects  for  which 
it  was  organized  and  Incorporated.  Some 
seven  years  since,  it  commenced  the  construe 
tion  of  a  dam  at  High  Falls,  extending  across 
the  Towaliga  river;  and  the  structure,  which 
has  lately  been  completed,  is  25  feet  in 
height  A  mile  or  more  up  the  river  lie  lands 
which  in  1896  constituted  a  single  tract  own- 
ed by  W.  F.  Watkins.  In  November  of  that 
year,  he  made  to  W.  H.  Phinazee  a  deed 
covering  25  acres  of  this  tract,  the  portion 


conveyed  being  a  narrow  strip  lying  along, 
and  bounded  on  the  south,  by  the  Towaliga 
river,  and  extending  westward  to  a  small 
tributary  known  as  "Watkins'  Creek,"  beyond 
which  the  tract  of  land  then  belonging  to  him 
ran  for  some  distance,  with  an  unbroken 
frontage  on  the  north  bank  of  the  river.  In 
1898  Watkins  conveyed  to  Mrs.  Pearl  McElroy 
another  portion  of  this  tract,  bounded  on  the 
west  by  the  creek  and  lying  north  of  the  25- 
acre  strip  sold  to  Phinazee,  and  some  250 
yards  distant  from  the  river.  Her  husband, 
Jno.  P.  McElroy,  is  now  in  possession  of  an 
other  portion  of  the  tract,  also  north  of  the 
strip  sold  to  Phinazee  and  east  of  the  creek, 
and  some  half  .a  mile  from  the  river,  which 
Phinazee  has  obligated  himself,  by  a  bond 
for  titles,  to  convey  to  him,  and  which  he 
now  claims,  under  Watkins,  as  the  original 
owner. 

The  present  proceeding  was  instituted 
August  28,  1906,  by  McElroy  and  his  wife, 
to  enjoin  the  Towaliga  Falls  Power  Com- 
pany from  backing  the  water  In  the  river 
over  and  upon  the  lands  above  mentioned, 
as  having  in  the  year  1896  constituted  part 
of  an  entire  tract  belonging  to  Watkins,  but 
which  the  plaintiffs  assert  they  subsequently 
purchased.  In  their  petition  they  allege,  that 
the  defendant  company  had  "shut  down"  Its 
dam,  and  that  the  water  was  rising  and 
beginning  to  run  out  of  Watkins'  creek  over 
and  upon  their  premises,  and,  unless  the  com- 
pany was  enjoined,  the  water  would  continue 
to  rise,  and  would  eventually  cover  and  ruin 
the  whole  of  the  75  acres  to  which  they 
claimed  title,  the  same  being  bottom  land 
but  valuable  for  cultivation.  In  its  answer 
the  defendant  averred,  that  only  a  small 
portion  of  the  plaintiffs'  land  would  be  cover- 
ed with  water,  and  that  the  plaintiffs  pur- 
chased the  same  with  full  knowledge  that 
the  company  had  previously  bought  of  Wat- 
kins the  right  to  back  water  over  and  upon 
these  lands,  of  which  he  was  at  the  time  the 
owner.  In  this  connection  the  company 
asserted  that  in  the  year  1896  Seaton  Grant- 
land  and  J.  D.  Boyd,  who  were  then  con- 
templating utilizing  the  water  power,  pro- 
cured W.  H.  Phinazee  to  purchase  the  25- 
acre  strip  above  mentioned,  so  that  it  might 
be  covered  with  water,  and  also  to  buy  the 
water  privileges  in  all  other  lands  owned 
by  Watkins  along  the  Towaliga  river  and 
secure  from  him  a  waiver  of  any  claim  for 
damages  arising  from  the  use  of  such  water 
privileges,  it  being  at  the  time  well  under- 
stood that  these  water  privileges  should  em- 
brace the  right  of  backing  water  on  his  lands, 
and  that  the  damages  in  contemplation  were 
such  as  might  be  caused  by  the  backwater 
Incident  to  the  erection  of  a  dam  at  High 
Falls  to  utilize  the  water  power  at  that  point 
The  defendant  further  averred  that  it  had 
acquired  all  the  rights  thus  conveyed  by  Wat- 
kins to  Phinazee,  through  successive  con- 
veyances from  him  to  Boyd  and  Grantland, 
and  from  them  to  it,  they  being  the  promoters 
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of  the  enterprise  and  having  organized  the 
company  for  the  purpose  of  building  a  power 
plant  and  exercising  the  water  privileges 
granted  by  Watkins  and  others  owning  land 
along  the  river.  By  way  of  equitable  estof)- 
pel,  the  defendant  averred  that  ever  since 
1896  it  has  been  known,  by  everybody  living 
In  the  vicinity  of  High  Falls,  that  the  pro- 
moters of  the  enterprise  contemplated  the 
organization  of  a  corporation  for  the  purpose 
for  which  tlie  defendant  was  charterea,  that 
a  large  plant  would  be  installed  at  that  point, 
and  that  a  large  dam  would  likely  be  built; 
that  over  seven  years  ago  the  work  was 
actually  begun,  which  fact  was  known  to  the 
plaintiffs  and  all  the  people  in  that  section, 
and  many  thousands  of  dollars  have  been  ex- 
pended by  the  company  in  the  building  of  a 
2S-foot  dam  and  in  the  construction  of  its 
power  plant;  yet  the  plaintiffs  have  stood  by, 
have  made  no  complaint,  nor  given  any  warn- 
ing of  their  contemplated  suit,  till  the  plant 
Is  practically  complete,  and  the  company  con- 
templates the  use  of  the  water  power,  which 
is  essential  to  the  operation  of  its  plant  and 
cannot  be  utilized  without  a  dam  of  that 
height;  and  that  the  granting  of  an  injunc- 
tion would  render  practically  valueless  its 
plant,  upon  which  it  has  spent  about  $150,000. 
The  defendant  also  offered  to  give  bond  to 
satisfy  any  judgment  for  damages  which  the 
plaintiff  might  obtain  in  the  event  it  should 
be  adjudged  that  the  water  privileges  set 
up  as  matter  of  defense  did  not  cover  the 
lands  belonging  to  the  plaintiffs,  and  they 
should  suffer  any  special  injury  by  reason  of 
water  being  backed  upon  their  premises  in 
operating  the  plant  in  the  manner  proposed. 
On  the  interlocutory  hearing  the  fact  was 
developed  that  the  company's  only  claim  of 
right  to  back  water  upon  the  lands  of  the 
plaintiffs  ^  was  tesed  upon  a  somewhat  in- 
definite grant  of  water  privileges,  embraced 
in  the  deed  from  Watkins  to  Phinazee  in 
1896.  This  deed,  after  reciting  that  the 
grantor  conveyed  25  acres  of  land  on  the 
north  side  of  Towallga  river,  and  giving  the 
boundary  lines  of  the  premises  conveyed, 
set  forth  the  further  fact  that  the  grantor 
thereby  undertook  to  grant:  "Also  all  the 
water  privileges  in  all  the  land  owned  by 
W.  F.  Watkins  in  Towallga  river,  and  to 
hold  the  said  W.  H.  Phinazee,  or  his  assigns, 
harmless  against  any  damages  that  might 
accrue  by  use  of  said  water  privileges."  The 
instrument  did  not  state  what  use  of  these 
"water  privileges"  the  grantee  contemplated, 
or  for  what  purpose  the  25-acre  strip  lying 
along  the  river  was  purchased,  or  In  terms 
confer  upon  him  the  right  to  back  water  upon 
any  of  the  other  lands  of  the  grantor.  The 
evidence  introduced  in  behalf  of  the  plain- 
tiffs tended  to  show  that  they  had  notice,  at 
the  time  they  purchased  the  lands  occupied  ' 
by  them,  that  the  piximoters  of  the  power 
company  contemplated  the  erection  of  a 
power  plant  at  High  Falls,  a  mile  or  more 
down  the  river;    but  the  plaintiffs  bought 


under  the  impression  that  the  dam  to  be 
erected  at  that  point  was  in  no  event  to  be 
over  seven  feet  high,  which  was  the  general 
understanding  in  the  neighborhood  at  the 
time  the  promoters  of  the  enterprise  under- 
took to  secure  the  necessary  water  privi- 
leges from  owners  of  land  along  the  river. 
This  understanding  grew  o\it  of  express 
representations  to  that  effect  made  by  their 
agents  at  the  time  the  water 'privileges  were 
secured  by  them,  and,  in  at  least  one  In- 
stance, it  was  expressly  stipulated  that  the 
dam  should  be  only  five  feet  in  height,  and 
this  stipulation  was  inserted  in  the  grant  of 
water  privileges  obtained  from  one  of  the 
landowners,  Ben  Edwards.  An  affidavit  by 
Watkins,  who  was  the  grantor  under  whom 
the  company  claims  its  water  privileges  in 
the  lands  of  the  plaintiffs,  was  also  offered 
in  evidence,  wherein  he  deposed:  "At  the 
time  of  this  sale  to  Phinazee  it  was  under- 
stood, as  stated,  that  the  dam  was  to  ^e  five 
feet  high,  and  in  no  event  over  seven  feet 
high.  A  dam  seven  feet  high  would  not  flood 
the  McElroy  lands,  except  in  big  rains.  It 
was  never  deponent's  intention  to  sell 
Phinazee  any  water  privileges  on  any  of  the 
lands  which  belong  to  the  McElroy  lands, 
nor  did  Phinazee  intend  or  expect  to  buy  any 
such  privileges."  Other  evidence  was  sub- 
mitted to  show  that  a  seven-foot  dam  at 
High  Falls  would  not  flood  the  plaintiffs' 
lands,  and  that  it  was  not  until  several  years 
after  the  purchase  of  water  privileges  that 
the  promoters  began  to  talk  about  erecting 
a  25-foot  dam.  There  was  no  evidence  In- 
troduced by  the  defendant  company  which 
was  in  direct  denial  of  the  plaintiffs'  con- 
tention that  the  agents  of  the  promoters  of 
the  corporation  represented  that  the  proposed 
dam  would  not  exceed  seven  feet  In  height, 
and  secured  the  desired  water  privileges  up- 
on that  understanding.  Phinazee  testified 
that,  at  the  instance  of  the  promoters,  he 
approached  Watkins  In  the  year  1896,  with 
the  view  to  getting  an  option  on  such  of  his 
lands  as  were  liable  to  be  overfiowed  by  a 
dam  which  the  promoters  contemplated 
building  at  High  Falls,  but  that  Watkins 
declined  to  give  the  option;  that  afterwards 
he  submitted  a  proposition  to  sell  the  land 
wanted  by  them,  and,  knowing  the  object  of 
the  purchase,  executed  the  deed  dated 
November  24,  189G;  and  that  the  "water 
privilege  as  specified  therein  was  fully 
understood  to  mean  the  right  to  erect  a  dam 
at  the  Falls,  and  land  was  of  no  use  and  of 
no  value  without  said  water  privilege."  One 
of  the  promoters,  Grantland,  testified  that 
before  securing  the  water  privileges  from 
Watkins,  they  had  purchased  the  water- 
power  at  High  Falls,  and  his  land  was  only 
needed  in  order  to  secure  the  right  to  fiow 
backwater  thereon;  and  "as  to  the  height 
of  dam,  though  various  heights  were  discuss- 
ed and  talked  about,  nothing  definite  was 
arrived  at  or  agreed  upon  until  competent 
civil  engineers  had  made  surveys,  and  upon 
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tbe  report  the  height  of  dam  was  fixed  at 
25  feet"  One  of  the  civil  engineers,  who 
was  employed  by  the  promoters  to  develop  a 
plan  for  ntilzing  the  water  power  at  High 
Falls  and  fixing  the  height  of  the  dam  to  be 
constructed,  testified  that  under  his  direction 
a  survey  was  made  in  the  summer  of  1902, 
and  that  he  fixed  the  height  at  25  feet,  as 
"no  lower  dam  would  be  practical  or  feasi- 
ble at  this  point." 

On  the  conclusion  of  the  evidence,  and  af- 
ter hearing  the  argument  of  counsel,  the  pre- 
siding  judge   passed   the    following   order: 
"Upon  considering  the  application  for  an  in- 
junction, it  is  ordered  that  the  injunction 
prayed  for  be  and  the  same  Is  hereby  grant- 
ed, and  the  defendant,  its  agents,  and  em- 
ployes, are  enjoined  from  raising  the  water 
on  the  lands  of  the  plaintifiFs  beyond  the 
point  when  the  restraining  order  was  grant- 
ed; this  injunction  to  stand  until  the  defend- 
ant institutes  proceedings  to  condemn  said 
land  and  prosecutes  the  same  to  a  verdict  as 
provided  for  in  such  instances,  then  this  in- 
junction to  cease.    It  is  further  ordered  that 
said  condemnation  proceedings  are  not  to  af- 
fect the  questions  of  thehr  rights  to  the  wa- 
ter privileges  claimed  by  defendants  In  their 
answer  in  said  land,  but  the  same  may  be 
passed  upon  in  term  time  upon  trial  of  this 
case.    Said  proceedings  to  condemn  shall  be 
ancillary  to  this  proceeding."    This  order  Is 
excepted  to  by  the  power  company,  on  the 
grounds,  that  (1)  the  evidence  did  not  au- 
thorize the  granting  of  an  injunction,  the  de- 
fendant showing  by  deed  a  grant  of  the 
right  to  back  water  upon  the  lands  in  con- 
troversy, of  which  grant  plaintiffs  had  no- 
tice, and  they  being,  moreover,  estopped  by 
their  conduct  from  contesting  such  right; 
(2)  because  the  defendant  had  charter  power 
to  condemn    land  on  which  to  fiow  backwa- 
ter, and  having  shown  a  bona  fide  claim  of 
right  to  back  water  on  the  plaintiflfs'  land, 
and  having  offered  to  give  bond  to  protect 
their  interests  or  deposit  in  court  such  a 
sum  of  money  as  was  necessary  to  afford 
them  protection,   an  injunction  should  not 
have  been  granted;    (3)  because  the  court, 
having  acquired  jurisdiction  of  the  subject- 
matter,  should  have  settled  the  entire  contro- 
versy by  submitting  the  issues  of  fact  to  a 
jury,  instead  of  requiring  the  defendant  to 
resort  to  the  statutory  proceeding  to  con- 
demn plaintiffs'  lands,  thereby  estopping  it- 
self from  setting  up  its  claims  of  water  priv- 
ileges and  its  defense  of  equitable  estoppel 
upon  the  plaintiffs,  as  well  as  causing  de- 
fendant to  suffer  damages  by  being  unable 
to  operate  its  plant  pending  the  litigation; 
and  (4)  because  the  plaintiffs  failed  to  show 
any  joint  cause  of  action  against  the  defend- 
ant company,  each  being  the  owner  of  a 
separate  and  distinct  parcel  of  land,   and 
there  being  no  joint  ownership  of  the  prem- 
ises which  they  seek  to  enjoin  the  defend- 
ant from  overflowing. 


Gabaniss  ft  Mllllngham,  T.  A.  Wright,  and 
Lloyd  Cleveland,  for  plaintiff  in  error. 
Robt  L.  Bemer,  for  defendants  in  error. 

EVANS,  J.  (after  stating  the  facts).  The 
deed  from  Watkins  to  Phinazee  conveyed  a 
narrow  strip  of  land  lying  on  the  Towallga 
river,  and  "also  all  the  water  privileges  in 
all  the  land  owned  by  W.  F.  Watkins  in  Tow- 
allga river,"  with  the  stipulation  that  the 
grantor  was  "to  hold  the  said  W.  H.  Phina- 
zee or  his  assigns  harmless  against  any  dam- 
age that  might  accrue  by  use  of  said  water 
privileges."  The  land  and  the  easement  con- 
veyed by  this  deed  by  successive  conveyances 
passed  to  the  Towaliga  Palls  Power  Com- 
pany. Subsequently  to  the  conveyanoe  from 
Watkins  to  Phinazee,  Watkins  sold  the  re- 
mainder of  his  tract  north  of  the  Towaliga 
river  and  east  of  Watkins*  creek  to  Mrs. 
McElroy,  one  of  the  plaintUfs,  and  to  Phin- 
azee, who  afterwards  sold  it  to  Mr.  McElroy. 
The  first  conveyance  by  Watkins  to  Phinazee 
was  duly  recorded  at  the  time  of  the  second 
conveyance,  so  that  the  plaintiffs,  when  they 
acquired  the  title,  had  notice  of  the  easement 
passing  under  the  first  deed,  and  bought  sub- 
ject to  it  Wllloughby  v.  Lawrence  (III.)  4 
N.  E.  356»  56  Am.  Rep.  758.  So  that.  In  the 
determlnlnation  of  the  question  presented 
by  the  record,  the  plaintiffs  are  entitied  to 
such  rights  only  as  W.  F.  Watkins  would 
have  had  in  the  land,  had  he  not  parted  with 
the  title  to  It 

In  determining  the  natui^e  and  extent  of 
an  easement  created  by  an  express  grant 
recourse  may  be  had  to  all  of  the  attendant 
chrcumstances  at  the  time  of  making  it  con- 
strued in  connection  with  the  language  of 
the  grant  10  Am.  ft  Eng.  Enc.  Law,  411. 
It  Is  apparent  from  the  Instrument  Itself, 
that  It  waB  not  the  Intention  of  the  parties 
to  create  merely  an  easement  in  gross.  This 
intent  Is  manifest  from  the  stipulation  that 
the  grantor  was  to  hold  the  grantee  "or  his 
assigns"  harmless  against  any  damage  that 
might  accrue  by  the  use  of  the  water  privi- 
leges granted,  and  the  water  privileges  were 
to  extend  to  all  the  lands  owned  by  the  gran- 
tor in  Towaliga  river.  While  the  precise 
nature  of  the  water  privileges  is  not  defined, 
it  is  evident  that  they  were  to  appertain  to 
the  use  either  of  the  land  conveyed  by  the 
instrument  when  used  separately,  or  in  con- 
nection with  other  land  of  the  grantee. 
"The  right  is  appurtenant,  and  not  in  gross, 
when  it  appears  that  it  was  granted  for  tbe 
benefit  of  the  grantee's  land."  Jones  on 
Easements,  9  36.  Tbe  use  of  the  water  priv- 
ileges would  be  of  no  practical  advantage  to 
the  grantee  were  the  deed  to  be  considered 
as  granting  an  easement  in  gross;  but  if 
the  language  employed  reasonably  implies 
the  use  of  the  water  privileges  in  coouec- 
tion  with  the  lands  of  the  grantee,  then  It 
may  become  a    substantial   and    valuable 
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property  right  appurtenant  to  the  grantee'a 
land.  In  other  words,  the  deed  pertinently 
floggesta  that  the  easement  of  water  privi- 
leges is  to  be  appurtenant  to  a  dominant 
estate  owned  by  the  grantee.  In  the  con- 
struction of  such  a  grant  the  courts  will  look 
to  the  intention  of  the  parties,  not  only  as 
appearing  from  the  instrument  itself,  but 
also  from  the  circumstances  surrounding  the 
transaction,  the  situation  of  the  parties,  the 
condition  of  the  property  at  the  time,  and 
the  configuration  of  the  surrounding  country. 
Smith  V.  I^ayer,  155  Mass.  50,  28  N.  B.  1181. 
All  of  these  things  are  to  be  supposed  as 
being  in  the  contemplation  of  the  parties  at 
the  time,  and  may  be  considered  in  ascer- 
taining the  true  intent  and  purpose  of  the 
parties  to  the  instrument  at  the  time  of  its 
execution.  The  record  discloses  that  at  the 
time  of  the  conveyance  of  the  narrow  strip 
of  land  along  the  river  and  the  grant  of  the 
easement,  certain  promoters  had  in  contem- 
plation the  construction  of  a  dam  about  one 
mile  down  the  river  at  the  falls.  These  pro- 
moters attempted  to  procure  from  the  gran- 
tor an  option  on  an  easement  of  flowage 
rights  on  his  land.  The  grantor  refused  to 
give  such  an  option,  but  did  l«ll  and  convey 
to  them  the  small  strip  of  land,  together  with 
an  easement  of  the  water  privileges  on  all  of 
bis  lands  In  Towallga  river.  At  the  time  of 
this  conveyance,  the  grantor  supposed  that  It 
was  the  understanding  that  a  dam  was  to  be 
erected  at  the  falls  with  a  height  of  seven 
feet  It  further  appears  that  the  promoters 
obtained  from  another  riparian  owner  an 
easement  of  the  water  privileges,  with  a 
stipulation  that  the  dam  was  not  to  exceed 
five  feet  in  height  One  of  the  promoters  ad- 
mitted that  at  the  time  of  this  conveyance 
there  were  several  discussions  as  to  the 
height  of  the  dam,  but  said  that  nothing 
definite  was  arrived  at  or  agreed  upon  until 
competent  civil  engineers  had  made  surveys, 
upon  whose  report  the  height  of  the  dam  waa 
fixed  at  25  feet,  but  these  surveys  were  made 
several  years  after  the  execution  of  the  con- 
veyance. Under  this  evidence  the  Judge 
could  well  arrive  at  the  conclusion  that  the 
Intention  of  the  parties  was  to  grant  an  ease- 
ment of  flowage  on  all  of  the  land  of  the 
grantor  in  Towallga  river  which  would  re- 
sult from  the  construction  of  a  dam  of  the 
height  In  contemplation  of  the  parties  at  the 
time  of  the  conveyance,  and  be  was  author- 
ized to  find  from  the  evidence  submitted  that 
this  height  was  seven  feet. 

The  plaintiff  In  error  contends  that  the 
dam  of  the  power  company  was  in  process  of 
construction  during  a  long  period  of  time, 
and  that  the  plaintiffs  knew  that  large  sums 
of  money  were  being  expended  In  its  erection, 
and  that  the  application  for  injunction  was 
not  made  until  a  dam  to  the  height  of  25  feet 
had  actually  been  constructed  and  the  water 
turned  in  the  basin,  and  that  the  delay  of 
the  plaintiff's,  affected  with  this  knowledge, 


amounted  to  an  estoppel  of  their  right  to 
complain  as  to  the  backing  of  water  on  their 
land,  consequential  upon  the  construction  of 
a  dam  of  this  height  The  plaintiffs,  on  the 
contrary,  while  admitting  a  general  knowl- 
edge of  the  construction  of  a  dam  at  a  point 
upon  the  river  a  mile  below  their  land,  con- 
tend that  AB  they  were  not  civil  engineers, 
they  had  no  opportunity  or  means  of  knowing 
that  a  dam  of  this  height  would  back  water 
upon  their  land,  and  that  as  soon  as  the 
water  was  turned  In  the  basin  and  the  back- 
water began  to  invade  their  lowlands,  they 
immediately  applied  to  the  court  to  prevent 
the  overflow  of  their  lands.  We  do  not  un- 
derstand that  an  individual  owner  of  proper- 
ty is  estopped  because  his  neighbor  or  another 
person  a  mile  distant  from  him  shall  erect 
a  valuable  improvement  with  his  knowl- 
edge, for  the  full  enjoyment  of  which  im- 
provement it  would  be  necessary  to  invade 
his  premises.  No  man  has  the  right,  without 
license  or  authority,  to  enter  upon  another's 
property,  solely  because  such  an  appropria- 
tion Is  necessary  to  the  enjoyment  of  im- 
provements on  his  property,  erected  with  the 
knowledge  of  the  owner  of  the  premises 
sought  to  be  Invaded.  If,  In  the  construction 
of  its  grants  of  water  privileges,  aided  by  ex* 
trlnsic  evidence,  it  shall  appear  that  the 
power  company  bought  the  right  to  back 
water  on  the  plaintiffs'  lands.  In  such  a  case, 
the  plaintiffs,  having  bought  with  notice  of 
the  power  company's  rights,  could  not  com- 
plain. However,  if  the  extrinsic  evidence 
limited  the  application  of  the  easement  to 
the  erection  of  a  dam  of  a  certain  height 
which  would  not  have  the  effect  of  submer- 
ging the  plaintiffs'  lands,  the  power  company 
would  have  no  right  to  injure  the  plaintiffs' 
premises  by  the  construction  of  a  dam  of 
greater  height  An  estoppel  presupposes  that 
the  person  sought  to  be  estopped  has  done 
some  act  or  made  some  declaration  upon  the 
faith  of  which  the  party  invoking  the  estop- 
pel has  acted  to  his  prejudice  or  detriment 
Perkins  Lumber  Co.  v.  Thomas,  117  Ga.  441. 
43  S.  B.  692.  The  facts  of  the  present  case 
do  not  Involve  the  doctrine  of  estoppel. 

The  terms  of  the  interlocutory  order  were 
as  favorable  to  the  plaintiff  In  error  as  the 
facts  Justified.  The  effect  of  this  order  is  to 
preserve  the  status  of  the  parties  until  the 
extent  of  the  easement  claimed  by  the  power 
company  under  the  deed  from  Watkins  to 
Phinazee  can  be  Judicially  ascertained.  The 
order  further  stipulated  that  the  power  com- 
pany might  anticipate  this  Judicial  ascertain- 
ment of  Its  right  to  back  water,  by  institut- 
ing condemnation  proceedings  in  advance  of 
the  trial,  and  that  such  condemnation  pro- 
ceedings were  not  to  affect  its  contention  as 
to  Its  water  privileges  set  up  In  its  answer, 
but  that  the  proceedings  of  condemnation 
should  be  ancillary  to  the  petition  and  an- 
swer before  the  court 
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The  foregoing  disposes  of  all  the  questions 
included  in  the  case  which  were  argued  in 
the  briefs. 

Judgment  afllrmed.  All  the  Justices  con- 
cur, except  BECK,  J.,  disqualified. 


(124  Ga,  909) 

FT.  VALLEY  KNITTING  MILLS  ▼.  AN- 
DERSON. 
(Supreme  Court  of  Georgia.    Feb.  19,  1906.) 

1.  Master  and  Sebvant— Injuries  to  Serv- 
ant—Declaration— Sufficiency. 

The  declaration  set  out  a  cause  of  action, 
and  there  was  no  error  in  overruling  the  demur- 
rer thereto. 

2.  Same— Evidence— Question  for  Jury. 

Nor  was  there  error  in  refusing  to  grant 
a  nonsuit. 

3.  Trial  —  Instructions   Outside  the  Is- 
sued 

It  was  error  for  the  court  to  charge  the 
jury  that  the  defendant,  as  a  part  of  its  de- 
fense, contended  certain  things  which  in  fact 
were  outside  of  its  contention  and  not  relied 
on  by  it;  and  such  incorrect  statement  was 
not  cured  by  the  fact  that  near  the  close  of  a 
charge  of  considerable  length  the  presiding  judge 
again  stated  to  the  jury  that  the  defendant  con- 
tended certain  things  less  in  extent  than  the 
former  statement,  but  which  he  did  not  with- 
draw or  modify,  so  that  the  jury  might  be  left 
to  .understand  that  both  statements  were  correct 
[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  §§  596,  718.] 

4.  Same. 

There  being  no  contention  in  this  case  that 
the  master  failed  in  his  duty  as  to  using  ordi- 
nary care  in  selecting  fellow  servants,  or  that  it 
knowingly  retained  incompetent  servants,  it 
was  error  to  charge  as  to  those  matters. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Houston  Coun- 
ty;  W.  H.  Felton,  Jr.,  Judge. 

Action  by  Raleigh  Anderson  against  the 
Ft  Valley  Knitting  Mills.  There  was  judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Raleigh  Anderson,  by  his  next  friend,  Mrs. 
Lula  Anderson,  brought  his  suit  for  damages 
against  the  Ft  Valley  Knitting  Mills  for 
personal  injuries  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  company. 
The  petition  alleged  as  follows:  Anderson 
was  an  infant  of  13  years,  inexperienced  and 
ignorant  of  the  dangers  incident  to  the  operat- 
ing of  machinery,  and  these  facts  were  well 
known  to  the  defendant  company.  On  March 
7,  1904,  he  was  in  the  employ  of  the  de- 
fendant company,  having  been  engaged  to 
work  in  its  knitting  mill  in  Ft  Valley, 
Georgia.  The  defendant  company,  knowing 
of  the  tender  age  and  inexperience  of  the  boy, 
put  him  to  work  at  a  ponderous  and  danger- 
ous machine  used  in  its  factory  for  pressing 
finished  garments,  and  did  so  without  inform- 
ing him  of  the  dangerous  character  of  the 
machine,  and  without  instructing  him  or 
directing  him  in  the  work  so  that  he  might 
do  it  with  reasonable  safety  to  himself.  The 
machine  was  composed  in  part  of  a  number 
of  rollers  or  cylinders  which  were  made  to 


rapidly  revolve  about  and  in  an  opposite 
direction  to  a  large  cylinder,  which  was  kept 
heated  to  a  very  high  temperature  Gar- 
ments were  fed  to  this  complicated  machine, 
to  be  pressed  by  being  drawn  between  the 
rollers.  The  plaintiff  was  assigned  to  the 
work  of  feeding  this  dangerous  machine. 
The  danger  of  it  though  well  known  to  the 
defendant,  was  latent  and  not  obvious  to  a 
youth  of  tender  years,  and  the  defendant  was 
negligent  in  putting  the  child  to  work  at  It 
The  petition  further  alleged,  that  while  at 
work  at  this  machine  the  right  hand  of 
Raleigh  Anderson  was  caught  and  bis  hand 
and  arm  were  drawn  between  the  rollers  and 
injured.  Consequent  pain  and  suffering  and 
loss  of  capacity  to  labor  and  earn  money  were 
alleged.  The  defendant  demurred  to  the 
petition.  The  judge  overruled  the  demurrer, 
and  the  defendant  tendered  his  exceptions 
pendente  lite.  After  evidence  was  offered  for 
the  plaintiff,  the  defendant  moved  for  a  non- 
suit, which  was  refused.  To  the  order  over- 
ruling the  motion  for  a  nonsuit  the  defend- 
ant filed  exceptions  pendente  lite.  A  verdict 
was  found  In  favor  of  the  plaintiff  for  $500. 
A  motion  for  a  new  trial  was  made  by  the 
defendant  In  the  first  ground  of  the  amend- 
ed motion  for  a  new  trial  it  is  claimed  that 
the  court  erred  in  charging  the  jury  as  fol- 
lows: The  defendant  contends  that  he  (the 
plaintiff)  was  not  employed  to  operate  the 
machine,  that  he  was  employed  to  take  up 
from  a  table  upon  which  the  garments,  that 
had  been  smoothed  or  ironed  out  from  the 
machine,  fell,  and  place  them  in  boxes,  count- 
ing and  preparing  them  in  that  way  for  ship- 
ment, and  that  it  was  not  part  of  his  duty  to 
place  his  hand  upon  any  part  of  that  machine 
or  on  any  of  the  work,  or  on  any  of  the  gar- 
ments that  came  through  that  machine,  but 
that  in  doing  so  he  did  an  act  outside  the 
line  of  his  duty,  an  act  which  he  had  been 
warned  not  to  do,  and  which  he  was  of  suf- 
ficient age  and  capacity  to  appreciate  and 
reallsse  he  should  not  do,  contending,  there- 
fore, that  they  are  not  guilty  of  any  negli- 
gence whatever,  the  defendant  contending 
that  they  warned  him  of  the  dangerous  char- 
acter of  the  machine,  the  defendant  contend- 
ing further  that  the  machine  was  one  that 
was  heated  by  steam,  that  it  was  red  hot 
and  he  had  sufficient  mental  capacity  to  know 
that  it  would  be  dangerous  for  him  to  put  his 
hand  upon  that  machine  because  it  would 
be  dragged  into  the  rollers,  thereby  rendering 
himself  liable  to  injury,  and  that  the  neces- 
sity of  putting  his  hand  upon  any  of  the 
work  did  not  exist,  and  that  there  was  no 
such  necessity,  but  that  on  the  contrary.  In 
that  connection  his  only  duty  was,  if  the 
garment  did  not  come  through  the  machine, 
that  he  should  call  the  attention  of  the 
operator  feeding  the  machine  to  the  fact,  and 
that  it  was  the  duty  of  the  operator  feeding 
the  machine  to  stop  the  machine  and  get  the 
garments  out  of  It*'  The  motion  was  over- 
ruled, and  the  defendant  excepted. 
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Mathews  &  Riley,  far  plaintiff  in  error. 
John  P.  Ross,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
1.  The  demurrer  was  based  on  two  grounds: 
(1)  that  no  cause  of  action  was  set  out;  (2) 
that  It  appeared  from  the  declaration  that 
the  plaintiff  was  wanting  in  due^care,  and 
that  his  injury  resulted  from  his  own  negli- 
gence. Both  grounds  were  properly  over- 
ruled. 

2l  There  was  no  error  in  refusing  to  grant 
a  nonsuit 

3.  The  real  defense  set  up  by  the  defend- 
ant being,  in  brief,  that  there  was  no  con- 
cealed danger  about  the  machine,  and  that 
the  plaintiff  necessarily  took  a  manifest  risk; 
that  he  had  been  instructed  as  to  the  proper 
and  safe  way  to  operate  the  machine,  and 
It  has  been  specially  pointed  out  that  there 
was  no  necessity,  in  doing  the  work,  to  place 
the  hands  very  near  the  roller,  the  charge  com- 
plained of  in  the  first  ground  of  the  amended 
motion  incorrectiy  stated  the  Issues.  The 
theory  of  the  defense  here  stated  had  a 
tendency  to  impress  the  jury  with  the  fact 
that  the  defendant  set  up  and  undertook  to 
establish  more  than  it  actually  contended; 
and  this  was  hurtful  error.  Nor  do  we 
think  this  was  cured  by  some  reference  to 
the  issues,  in  the  closing  part  of  the  charge. 
In  giving  his  instructions  to  the  jury  the 
judge  erroneously  stated  that  the  defendant 
contended  certain  things.  In  the  latter  part 
of  the  charge,  which  was  of  considerable 
length,  he  told  the  jury  that  they  would 
understand,  as  he  had  stated  to  them,  that 
the  defendant  contended  certain  things,  but 
did  not  refer  to  the  former  recital  other- 
wise, or  negative  the  previous  statement 
that  the  defendant  also  contended  other 
things.  This  was  not  enough  to  cure  the 
error,  or  bring  the  case  within  the  rule 
that  the  charge  taken  as  a  whole  may  be 
looked  to  in  order  to  determine  whether 
there  was  hurtful  error  in  a  part  complained 
of,  and  if  not,  that  no  reversal  will  be  neces- 
sary. Morrison  v.  Dickey,  119  Ga.  698,  46 
S.  B.  863. 

There  was  also  error  in  referring  to  the 
duty  of  a  master  as  to  using  ordinary  care 
In  selecting  fellow  servants  and  as  to  not 
retaining  them  after  knowledge  of  incompe- 
tency. Such  a  chaise  tended  to  divert  the 
minds  of  the  jury  from  the  real  issues. 
Standing  alone,  it  may  not  have  been  suffi- 
cient to  require  a  new  trial;  but  coupled  with 
other  errors  it  must  have  that  result 

Judgment  reversed.  All  the  Justices  con- 
cur, except  ATKINSON,  J.,  not  presiding. 


a24  Go.  994) 

HODNETT  et  al.  v.  DOUGLAS  et  aL 
(Supreme  Court  of  Georgia.    Feb.  19,  1906.) 

Writ  of  Error— Parties  to  be  Served. 

Persons  who  as  parties  to  a  motion  for 
a  new  trial  are  interested  in  sustaining  the 
judgment  complained  of   therein  are  essential 


parties  to  a  bill  of  exceptions  assigning  error 
upon   the  overruling   of  such   motion;   and   if 
such  parties  are  not  duly  served,  the  writ  of 
error  wiU  be  dismissed. 
(Syllabus  by  the  Court)   • 

Eri*or  from  Superior  Court,  Carroll  Coun- 
ty;   R.  W.  Freeman,  Judga 

Action  by  W.  C.  Hodnett  and  others 
against  J.  W.  Douglas  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Dismissed. 

W.  F.  Brown  and  W.  C.  Hodnett,  for  plain- 
tiffs in  error.  S.  W.  Harris,  S.  Holderness, 
and  W.  C,  Wright,  for  defendants  in  error. 

FISH,  C.  J.  W.  C.  Hodnett,  W.  F.  Strick- 
land, E.  M.  Allen,  Richard  George,  and  others 
filed  their  equitable  petition,  in  the  superi- 
or court  of  Carroll  county,  against  J.  W. 
Douglas,  H.  C.  Rabun,  Mrs.  E.  L.  Rabun, 
J.  T.  Libby,  J.  H.  Teare,  and  C.  H.  Simpson, 
for  an  accounting,  cancellation  of  deeds,  in- 
junction, and  a  receiver,  and  for  general 
relief.  C.  H.  Simpson  was  the  only  one  of 
the  defendants  who  filed  an  answer.  The 
case  coming  on  to  be  heard  at  the  October 
term,  1899,  counsel  agreed  that  the  control* 
ling  issue  in  the  case  was  as  to  the  validity 
of  a  certain  Judgment  in  attachment,  pre- 
viously rendered  in  the  city  court  of  Carroll 
county,  in  favor  of  J.  W.  Douglas  against  the 
Boston  &  Kennesaw  Mining  Company,  a 
foreign  corporation.  After  hearing  evidence 
on  this  issue,  the  court  directed  a  verdict 
finding  such  Judgment  to  be  void.  Thereupon 
the  plaintiffs  made  a  motion  for  a  new  trial, 
all  of  the  defendants  in  the  case  being  named 
as  respondents  in  such  motion. 

On  October  31,  1899,  service  of  the  original 
motion  was  acknowledged  by  "S.  Holderness, 
attorney  for  respondents,  C.  H.  Simpson,  J. 
W.  Douglas,  and  Mrs.  H.  C.  Rabun." 

On  November  23,  1899,  an  agreement  was 
entered  into,  which,  after  a  statement  of 
the  case,  in  which  the  names  of  all  the  plain- 
tiffs were  set  out  as  movants,  and  the  names 
of  all  the  defendants  as  respondents,  was 
as  follows:  "We,  the  counsel  for  the  parties 
in  the  above  stated  case,  having  agreed 
to  settle  said  case,  hereby  agree  to  continue 
said  motion  until  the  April  term,  1900,  of 
Carroll  superior  court  And  we  further  agree 
that  the  rights  and  status  of  the  parties 
remain  as  they  now  are,  and  that  the  motion 
for  a  new  trial  be  had  during  the  April  term, 
1900,  of  Carroll  superior  court,  in  the  event 
that  the  case  is  not  settled.  W.  C.  Hodnett, 
Atty.  for  Movants.  S.  Holderness,  Atty.  for 
Respondents." 

On  December  4,  1899,  during  the  October 
adjourned  term  of  the  court,  the  following 
order  was  granted:  "The  continuance  in  the 
above-stated  case  is  hereby  granted  as  agreed 
upon  by  counsel.  It  is  ordered  and  adjudged 
by  the  court  that  the  movants  have  until 
the  hearing  of  said  motion  to  amend  the 
motion  for  a  new  trial,  and  file  a  brief  of  the 
evidence,   without  prejudice.    It   is   fmUier 
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ordered  and  adjudged  by  the  court  that  H. 
0.  Rabun,  who  has  been  too  sick  to  be  served, 
be  served  with  a  copy  of  the  motjpn  for  a 
new  trial,  and  a  copy  o^  the  order  or  rule 
nisi  thereon;  and  that  the  nonresident  re- 
spondents, J.  F.  Libby  and  J.  H.  Teare,  who 
were  represented'  on  tlie  trial  of  said  case  by 
Attorney  S.  Holderness,  be  served  by  serv- 
ing a  copy  of  the  motion  for  a  new  trial  and 
a  copy  of  the  order  or  rule  nisi  thereon  on 
said  Attorney  S.  Holderness  if  he  still  repre- 
sents them.  If  not,  let  them  be  served  by 
publication." 

The  following  entry  of  service  was  made 
by  the  deputy  sheriff,  March  16,  1900:  "I 
have  this  day  served  a  copy  of  the  within 
motion  for  a  new  trial,  and  a  copy  of  the 
rule  nisi;  and  a  copy  of  the  order  giving 
time  in  which  to  make  out  and  file  a  brief 
of  evidence,  and  a  copy  of  the  agreement  to 
continue  the  case,  and  a  copy  of  the  order 
continuing  the  case,  personally  on  S.  Holder- 
ness, the  attorney  of  record  for  J.  H.  Llbby 
and  J.  H.  Teare,  as  provided  by  the  second 
rule  in  equity  as  set  out  In  section  5693  of 
the  Ctode  of  1895,  said  attorney  having  repre- 
sented the  defendants  on  the  trial  of  said 
case." 

The  following  entry  of  service  by  the  sherifC 
appears,  as  of  date  March  17,  1900:  "I  have 
this  day  served  a  copy  of  the  within  motion 
for  a  new  trial,  and  a  copy  of  the  rule  nisi; 
and  a  copy  of  the  order  giving  time  in  which 
to  make  out  and  file  a  brief  of  evidence, 
and  a  copy  of  the  agreement  to  continue  the 
case,  and  a  copy  of  the  order  continuing 
the  case,  personally  on  H.  C.  Rabun." 

On  January  25.  1904,  the  following  agree- 
ment was  entered  Into: 

"We  agree  to  continue  the  motion  for  a 
new  trial  in  the  case  of  W.  0.  Hodnett  et 
al.  against  J.  W.  Douglas  et  al.  from  the 
2d  day  of  February,  1904,  until  the  8th 
day  of  February,  1904,  to  be  heard  at  Car- 
rollton,  Ga.,  Instead  of  at  La  Grange,  Ga. 
W.  0.  Hodnett,  Movants'  Atty. 

"Agreed  to  without  prejudice.  S.  Holder- 
ness, Respondents'  Atty." 

The  motion  for  a  new  trial  was  heard 
November  21,  1904,  and  overruled  January 
14,  1905.  Movants  filed  a  bill  of  exceptions, 
in  which  all  of  the  respondents  in  the  mo- 
tion were  named  as  defendants  in  error. 
The  following  entry  was  made  upon  the  bill 
of  exceptions: 

"I  have  this  day  served  personally  on  S. 
Holderness  of  Carrollton,  Ga.,  the  attorney 
of  record  for  the  defendants  In  error,  a  copy 
of  the  within  bill  of  exceptions  and  writ 
of  error.  This  15th  day  of  February,  1905. 
A.  D.  Hagan,  Dept.  Sheriff." 

Upon  the  call  of  the  case  In  this  court, 
counsel  for  defendants  In  error  moved  to 
dismiss  the  writ  of  error,  on  the  ground  that 
the  record  shows  that  no  proiier  service 
of  the  bill  of  exceptions  was  made  as  to  H. 
C.  Rabun,  Emma  L.  Rahnn,  J.  F.  Libby  and 
J.  II.  Teare,  defendants  in  error,  "the  record 


disclosing  that  the  only  service  had  In  said 
case  was  made  by  the  sheriff  serving  a  copy 
of  the  original  bill  of  exceptions  on  S.  Hold- 
erness as  counsel  of  record  for  the  defendants 
in  error,  the  record  in  said  case,  together 
with  the  bill  of  exceptions,  showing  that  said 
S.  Holderness  was  not  of  counsel  for  the 
above-nanjed  parties."  The  record  falls  to 
show  that  either  of  the  above-named  persons 
filed  an  answer  or  other  pleading  In  the 
court  below,  and  further  falls  to  disclose 
that  either  of  them,  or  S.  Holderness,  did  any 
act  Indicating  that  Holderness  was  counsel 
for  either  of  them,  save  the  acknowledgment 
of  service  of  the  original  motion  for  a  new 
trial,  which  he  signed  as  attorney  for  "Mrs. 
H.  C.  Rabun."  The  record  shows  Mrs.  Emma 
L.  Rabun  to  be  the  wife  of  H.  0.  Rabun, 
and  we,  therefore,  think  It  sufficiently  ap- 
pears that  S.  Holderness  was  her  counsel 

Does  the  record  show  that  Holderness 
was  not  the  attorney  of  record  for  Llbby, 
Teare,  and  H.  C.  Rabun,  so  that  service 
upon  him  of  the  bill  of  exceptions,  as  attor- 
ney of  record  for  respondents,  by  the  deputy 
sheriff,  would  not  be  effective  as  service  upon 
them?  Or  does  It  show  that  he  was  not  attor- 
ney of  record  for  one  of  them,  which  would 
render  the  service  made  upon  him  by  the 
deputy  sheriff  of  no  effect  as  to  such  person? 
As,  in  our  opinion,  relief  of  a  substantial 
nature  was  prayed  against  each  of  them, 
it  was  necessary  that  the  bill  of  exceptions 
should  be  served  upon  all  of  them.  As  we 
have  seen,  Holderness  acknowledged  serv- 
ice of  the  original  motI<m  for  a  new  trial 
for  only  three  of  the  respondents,  Simpson, 
Douglas,  and  Mrs.  Rabun.  Subsequently, 
November  23,  1899,  he  signed  an  agreemoit 
as  "Atty.  for  Respondents,"  the  agreement 
being  written  under  a  caption  In  which  the 
names  of  all  the  respondents  were  set  out 
and  In  this  agreement  was  the  statement, 
"We,  the  counsel  for  the  parties  In  the 
above-stated  case,  have  agreed  to  settle" 
the  same,  agree  to  continue  the  motion, 
"the  rights  and  status  of  the  parties  [to] 
remain  the  same  as  they  now  are,"  The 
mere  fact  that  Holderness  signed  this  agree- 
ment as  "Atty.  for  Respondents"  Is  not,  in 
our  opinion,  sufficient  to  show  that  he  then 
represented  any  other  respondents  than  the 
three  for  whom  he  had  already  acknowledg- 
ed service.  It  seems  clear  that  it  was  not 
then  considered  that  he  rei)re^ented  Llbby. 
Teare,  and  H.  C.  Rabun,  as  an  order  was 
taken  a  few  days  thereafter,  December  4, 
1899,  providing  that  they  be  served  with 
the  motion,  the  order  reciting  that  Holder- 
ness had  represented  Libby  and  Teare  on 
the  trial  of  the  case,  and  providing  that  they 
be  served  by  serving  him.  If  he  still  repre- 
sented them,  but,  if  not,  then  they  should 
be  served  by  publication. 

The  taking  of  this  order  Is  Inconsistent 
with  the  idea  that  Holderness  on  November 
23,  lSi)9,  being  then  the  attorney  represent- 
ing Libby,  Teare,   and  H.   0.  Rabun,  had, 
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«8  such,  signed  the  agreement  for  a  contina- 
ance  of  the  motion  for  them.  This  order, 
in  80  far  as  it  provided  for  seryice  upon 
liibby  and  Teare  by  serving  Holderness,  as 
their  counsel,  was  conditioned  npon  the  as- 
certainment by  the  movants,  or  the  officer 
making  the  service,  of  the  fact  that  Holder- 
nees  stil]  represented  JAbhy  and  Teare. 
There  is  nothing  whatever  in  the  record 
which  even  indicates  that  Holdemess  ever 
represented  Teare  or  Libby,  except  this 
recital  in  the  order  of  December  4,  18&&, 
continuing  the  motion  for  a  new  trial  and 
ordering  service  thereof  to  be  perfected  upon 
them  and  H.  G.  Rabun.  And,  save  this 
recital  there  is  nothing  which  eVen  indi- 
cates that  Teare  ev^  became  a  party  de- 
fendant to  the  case,  as  there  is  neither  entry 
of  service  nor  acknowledgment  of  service 
of  the  original  petiuon  as  to  him,  and  he 
filed  no  answer  or  other  pleading  in  the  case. 
If  he  was  not  a  party,  then,  of  course,  there 
was  no  necessity  to  serve  him  with  the  bill 
of  exceptions.  If  this  mere  recital  in  the 
above-mentioned  order  can  be  considered  as 
sufficient  record  evidence  that  Teare  had 
made  himself  a  party  to  the  case,  and  that 
Holderness  was  attorney  of  record  for  him, 
then,  it  seems,  from  the  decisions  of  this 
court  which  we  will  presently  cite,  that 
service  of  the  bill  of  exceptions  upon  Holder- 
ness, as  attorney  of  record  for  the  respond- 
ents, would  be  sufficient  service  thereof  as 
to  Teare.  There  is  in  the  record  an  entry 
by  the  sheriff  of  service  of  the  original 
petition  upon  Libby,  by  leaving  a  copy  of 
the  same  at  his  most  notorious  place  of 
abode.  He  appears  then  to  have  been  a 
party  defendant  to  the  case;  and  as  sub- 
stantial relief  was  prayed  against  him,  it 
was  necessary  to  perfect  service  of  the  bill 
of  exceptions  upon  him.  There  is  no  record 
evidence  of  any  answer  or  plea  filed  by  him 
through  Holderness  as  his  attorney,  or  other- 
wise. Whether  service  of  the  bill  of  excep- 
tions upon  Holdemess  as  attorney  of  record 
for  respondents  was  good  as  a  service  there- 
of upon  Libby  depends,  as  in  the  case  of 
Teare,  upon  whether  the  mere  recital  in 
an  order  by  the  Judge  continuing  the  motion 
for  a  new  trial  and  ordering  service  of  the 
motion  upon  named  parties,  that  Holder- 
ness represented  Libby  in  the  trial  of  the 
case,  is  sufficient  evidence  that  Holderness 
was  attorney  of  record  for  Libby. 

Presumably  this  order  continuing  the 
motion  for  a  new  trial,  and  directing  service 
o£  the  motion  to  be  made  on  H.  C.  Rabun, 
Libby,  and  Teare,  was  granted  by  the  judge 
upon  the  ex  parte  application  of  counsel  for 
movants,  on  the  presentation  of  the  previous 
agreement  of  counsel  for  such  continuance, 
as  it  was  the  movants  alone  who  were  in- 
terested in  having  service  of  the  moiion 
perfected  upon  all  of  the  respondents,  and 
it  is  customary  for  such  orders  to  be  both 
prepared  and  presented  to  the  Judge  by  the 
counsel  who  procure  them.  If  the  recital 
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hi  such  an  order  that  a  named  attorney  on 
the  trial  of  the  case  represented  certain 
parties  defendant  can,  In  the  absence  of 
any  evidence  of  record  that  such  parties, 
or  either  of  them,  ever  filed  any  pleading 
of  any  character  in  the  case,  be  taken  as 
sufficient  evidence  that  such  attorney  was 
the  attorney  of  record  for  each  of  these 
parties,  then,  under  the  decisions  of  this 
court  rendered  in  Clark  v.  Pigeon  Roost 
Mining  Company,  29  Ga.  29,  and  Barfield  v. 
McCombs,  89  Ga.  800,  15  S.  E.  666,  the 
service  by  the  deputy  sheriff  of  the  bill  of 
exceptions  upon  Holderness  as  attorney  of 
record  for  respondents  would  be  effective  as 
service  upon  Libby  and  Teare.  In  the  case 
first  cited  it  was  held  that  service  of  a  bill 
of  exceptions  upon  cotmsel  who  procured  the 
decision  brought  up  for  review  was  good 
service  upon  the  defendant  in  error,  al- 
though such  counsel  claimed  that  he  had 
ceased  to  be  counsel  for  the  defendant  in 
error  before  he  was  served,  it  being  held 
that,  under  the  statute  prescribing  serv- 
ice upon  attorneys,  he  could  not,  for  the 
purpose  of  receiving  service,  cease  to  be 
counsel  This  ruling  was  followed  in  the 
second  case  cited,  where  it  was  held:  "Serv- 
ice of  the  written  notice  of  a  certiorari  upon 
counsel  who  represented  the  party  in  the 
Justice's  court  when  the  trial  excepted  to 
was  had,  is  sufficient  though  the  counsel 
may  have  been  settled  with  and  discharged.'* 
But  whether  there  would  be  any  merit  in 
the  motion  to  dismiss  the  writ  of  error  if 
it  were  confined  to  an  alleged  failure  to 
serve  Teare  and  Libby  with  the  bill  of 
exceptions,  we  are  clearly  of  opinion  that 
the  motion  to  dismiss  must  be  sustained  be- 
cause of  the  failure  to  thus  serve  H.  C. 
Rabun.  We  think  it  clear  that  the  record 
shows  that  Holderness  did  not  represent  H. 
O.  Rabun.  As  we  have  seen,  Holderness  did 
not  acknowledge  service  of  the  motion  for  a 
new  trial  for  him,  but  after  the  acknowledg- 
ment of  service  by  Holdemess  for  Simpson, 
Douglas,  and  Mrs.  Rabun,  an  order  was  taken 
that  H.  C.  Rabun  be  served,  and,  as  we  have 
also  seen,  this  order  was  taken  subsequent- 
ly to  the  agreement  for  a  continuance  of 
Nov.  23,  1899.  The  last  agreement  for  a 
continuance  of  the  motion  for  a  new  trial, 
dated  January  25,  1904,  was  signed  by 
Hokieracss  as  "Respondent's  Atty."  This 
would' indicate  that  he  only  represented  one 
of  the  respondents,  and  certainly  does  not 
indicate  that  he  represented  all  of  them,  in- 
cluding H.  C.  Rabun,  upon  whom  it  had 
been  previously  deemed  necessary  to  order 
that  personal  service  of  the  motion  should 
be  perfected.  As  H.  C.  Rabun  was  not  a 
mere  nominal  party  to  the  case,  but  was  a 
party  defendant  against  whom  substan- 
tial relief  was  prayed,  and  is  named  in 
the  bill  of  exceptions  as  one  of  the  defend- 
ants in  error,  and  the  record  fails  to  show 
that  he  was  served  with,  or  acknowledged 
service  of»   the  bill   of  exceptions,   we  are 
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constrained  to  sustain  the  motion  and  dis- 
miss the  writ  of  error.  See  Cameron  v. 
Sheppard,  71  Ga.  781;  Orr  v.  Webb,  112  Ga. 
806,  38  S.  E.  98,  and  cases  cited. 

Writ  of  error  dismissed.    All  the  Justices 
concur. 


(124  aa.  922) 

GLORB  et  al.  t.  SCROGGINS. 
(Supieme  Court  of  Georgia.    Feb.  19,  1906.) 

1.  Wiixs—CoNSTRUCTTON— Nature  of  Estate. 

A  testator  devised  his  property  as  fol- 
lows: "I  will  and  bequeath  to  my  wife,  Rhoda 
E.  Glore,  all  the  property,  real  and  personal, 
during  her  lifetime  or  widowhood,  for  her  to 
give  to  our  children  as  they  arrive  of  age  as 
she  may  be  able,  keeping  a  memorandum  so  as 
each  child  shall  be  equal,  that  I  may  die 
seised  and  possessed.  I  will  and  do  appoint 
and  constitute  Rhoda  B.- Glore,  my  wife,  mv 
executrix  to  this  my  last  will  and  testament.*' 
There  were  several  children.  Held,  that  the 
will  created  an  estate  for  life  or  during  widow- 
hood in  the  wife,  with  remainder  to  the  chil- 
dren. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  §S  1399,  1404.] 

2.  ExECUToaa— Sale  op  Lands— Authority. 

The  will  conferred  no  power  of  sale  ui)on 
the  executrix,  and  a  deed  made  by  her,  without 
proper  order  of  the  court,  under  a  sale  made 
at  a  place  not  authorized  by  law,  though  pur- 
porting to  be  made  by  her  as  executrix,  did 
not  convey  a  fee-simple  title,  but  only  her 
life  estate. 
B.  Remain  DEBS— Action  fob  Possession— Pre- 

SCRIPTION. 

The  remaindermen,  not  being  entitled  to 
possession  until  after  the  death  of  the  life  ten- 
ant, could  not  bring  suit  to  recover  the  land  un- 
til that  time,  and  prescription  did  not  commence 
to  run  against  them  until  then. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Remainders,  §§  12,  13.] 

4.  JuDQicENT— Parties  —  Joint  or  Several 
Judgment— Joint   Plaintiffs— Evidence. 

Where  a  joint  action  at  law,  not  Involving 
any  eg ui table  proceeding,  is  brought  by  several 
plaintiffs  to  recover  land,  and  there  is  no  prayer 
for  a  several  recovery,  under  former  rulings 
of  this  court  it  cannot  be  sustained,  except 
by  proof  showing  a  joint  right  of  recovery  in 
all  of  the  plaintiffs. 
6.  Trial— Nonsuit. 

Where,  in  such  a  case,  it  appeared  from 
the  evidence  introduced  by  the  plaintiffs  that 
one  or  more  of  them  was  not  entitled  to  recover, 
there  was  no  error  in  awarding  a  nonsuit. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment.  §§  414,  423.] 

(Syllabus  by  the  Court) 

Error  from  Superior  CJourt,  Cobb  County; 
Geo.  F.  Gober,  Judge. 

Action  by  J.  A.  Glore  and  others  against 
Jane  Scrogglns.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Affirmed. 

Glore  and  others  brought  their  action 
against  Mrs.  Scrogglns  to  recover  certain 
land.  They  alleged,  that  George  W.  Glore 
was  the  owner  of  the  land,  and  died  In  1863 
(?),  testate;  that  they  were  remaindermen 
under  the  will  and  also  were  his  heirs,  and 
represented  and  owned  the  interests  of  all 
the  heirs ;  that  the  life  tenant  under  the  will 
had  sought  to  convey  the    land;     that   the 


purchaser  under  her  had  taken  possession, 
and  that  she  had  died  in  1903.  The  plain- 
tiff prayed  to  recoyer  the  land  and  mesne 
profits.  The  defendants  denied  that  they 
obtained  only  a  life  estate  by  the  conveyance 
under  which  they  claimed,  and  asserted  that 
a  fee-simple  interest  was  conveyed  to  them. 
They  also  pleaded  that  they  had  a  prescrip- 
tive title.  On  the  trial,  at  the  close  of  the 
evidence  on  behalf  of  the  plaintiffs,  the  court 
granted  a  nonsuit,  and  they  excepted. 

Greene  &  Gaun  and  W.  A.  Morris,  for 
plaintiff  In  error.  Speairs  &  Harris  and  J. 
Z.  Foster,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  foregoing 
facts).  1.  Between  two  things  so  widely 
different  as  a  tub  and  a  will  a  certain  anal- 
ogy is  disclosed  in  the  trite  and  homely  say- 
ing that,  "every  tub  must  stand  upon  its 
bottom."  This  idea  was  expressed  by  Jackson, 
Chief  Justice,  when  he  said :  "Every  will  is 
a  thing  to  itself.  It  is  emphatically  not  only 
sul  Juris  but  sui  generis.  Its  terms  are  Its 
own  law,  and  the  application  of  that  law  by 
construction  of  itself — of  the  statute  which 
the  testator  himself  enacted,  to  the  contest- 
ants for  its  bounty,  is  the  plain  duty  of  the 
court"  Olmstead  v.  Dunn,  72  Ga.  855,  856. 
The  learned  jurist,  of  course,  meant  where 
the  provisions  of  the  will  were  not  contrary 
to  law  or  public  policy.  In  McGlnnis  v. 
Foster,  4  Ga.  378.  Lumpkin,  J.,  delivering 
the  opinion  said :  "It  has  been  said  that  no 
case  upon  a  will  has  a  brother,  such  is  the 
endless  diversity  of  langniage  employed  by 
persons  in  the  final  disposition  made  of 
their  effects."  Certain  general  rules  or  prin- 
ciples for  the  guidance  of  the  courts  in  con- 
struing wills  may  be  laid  down«  But  in  the 
application  of  those  rules  the  particular 
language  of  the  will  Itself,  and  sometimes  the 
surrounding  circumstances,  must  play  an  im- 
portant part  Among  the  rules  which  may 
aid  us  in  the  present  investigation,  we  men- 
tion a  few.  "In  the  construction  of  all  lega- 
cies, the  court  will  seek  diligently  for  the  in- 
tention of  the  testator,  and  give  effect  to  the 
same,  as  far  as  it  may  be  consistent  with  the 
rules  of  law."  Civ.  Code  1895,  S  3324,  and 
cases  cited  in  notes  thereto;  30  Am.  ft  Eng. 
Ena  Law  (2d  Ed.)  661;  Cook  v.  Weaver,  12 
Ga.  47.  "The  natural  and  reasonable  pre- 
sumption is  that  when  so  solemn  and  im- 
portant an  instrument  as  a  will  is  executed 
the  testator  intends  to  dispose  of  bis  whole 
estate,  and  does  not  intend  to  die  intestate 
as  to  any  part  of  his  property,  which  pre- 
sumption is  overcome  only  where  the  inten- 
tion of  the  testator  to  do  otherwise  is  plain 
and  unambiguous,  or  is  necessarily  Implied." 
30  Am.  ft  Eng.  Enc.  Law  (2d  Ed.)  66&  If 
the  will  creates  a  life  estate  but  clearly  does 
not  dispose  of  the  reversionary  interest,  it  will 
pass  by  inheritance  to  the  heirs  of  the  testa- 
tor. Haralson  v.  Redd,  15  Ga.  148;  Oliver 
V.  Powell,  114  Ga.  508,  599,  40  S.  B.  826. 
"The  law  favors  vested  remainders;    and  it 
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l8  an « established  rule,  that  the  court  never 
construes  a  limitation  into  an  executory  de- 
vise, when  it  can  take  effect  as  a  remainder, 
nor  a  remainder  to  be  contingent,  when  it  can 
be  taken  to  be  vested."  Vickers  v.  Stone, 
4  Ga.  461,  463:  McGinnis  v.  Foster,  4  Ga. 
382;  Fields  v.  Lewis,  118  Ga.  573,  575.  45  S. 
E.  437;  Civ.  Code  1895,  §  3104;  Jossey  v. 
Brown,  119  Ga.  765,  47  S.  E.  350;  Hudgens 
r.  Wllkins,  77  Ga.  656.  Where  there  are  di- 
vesting clauses,  especially  of  a  remainder, 
they  are  to  operate  so  as  to  vest  the  estate 
indefeasably  at  the  earliest  possible  period. 
Sumpter  v.  Carter,  115  Ga.  893,  806,  42  S.  B. 
Z2^  60  li.  R  A.  274.  "An  estate  may  be 
created  during  widowhood  and  such  estates 
shall  be  subject  to  the  same  rules  as  life  es- 
tates." Civ.  Cod.  1895,  §§  3108,  3089.  For  a 
will  which  was  held  to  create  an  estate  for 
life  only  on  much  less  clear  language  than 
that  under  consideration,  see  Crowley  v. 
Crouch,  114  Ga.  135,  39  S.  E.  904.  "Devises 
for  the  life,  or  during  the  natural  life,  or 
during  or  for  the  lifetime  of  the  devisee,  and 
other  expressions  of  similar  import  are  ef- 
fective limitations  of  a  life  estate,  notwith- 
standing other  provisions  of  the  will,  which, 
if  standing  alone,  might  show  a  purpose  to 
pass  a  greater  estate."  30  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  747.  On  this  subject  see  also, 
1  Jarman  on  Wills  (5th  Am.  Ed.)  686;  Brant 
V.  Virginia  Coal  Co.,  93  U.  S.  326,  23  L.  Ed. 
927;  Mansfield  v.  Shelton,  67  Conn.  390,  35 
Atl.  271,  52  Am.  St  Rep.  285 ;  Chase  v.  Ladd, 
153  Mass.  126,  26  N.  E.  429,  25  Am.  St.  Rep. 
614;  Schouler  on  Wills  (3d  Ed.)  §  560; 
Mart  Conv.  (2d  Ed.)  §  585. 

The  Item  of  the  will  of  George  W.  Glore 
which  we  are  called  upon  to  consider  reads 
as  follows :  "I  will  and  bequeath  to  my  wife, 
Rhoda  E.  Glore,  all  the  property,  real  and 
personal,  during  her  lifetime  or  widowhood, 
for  her  to  give  to  our  children  as  they  arrive 
of  age  as  she  may  be  able,  keeping  a  memo- 
randum so  as  each  child  may  be  equal,  that 
I  may  die  seised  and  possessed.  I  will  and 
do  appoint  and  constitute  Rhoda  E.  Glore,  my 
wife,  my  executrix  to  this  my  last  will  and 
testament"  The  testator  and  bis  wife  had 
children.  The  entire  will  is  not  sent  up  in 
the  record,  and  the  presiding  Judge  certifies 
that  this  item  is  the  only  material  portion  of 
it  That  it  is  Inartlficlally  drawn  is  appar- 
ent Three  possible  constructions  have  been 
suggested :  First  that  the  wife  was  made  a 
trustee  for  the  children,  and  that  by  the  ex- 
pression, "for  her  to  give  to  our  children  as 
they  arrive  of  age  as  she  may  be  able,  keep- 
ing a  memorandum  so  as  each  child  shall  b^ 
made  equal,"  a  trust  was  created  in  favor 
of  the  children ;  second,  that  a  life  estate  or 
estate  during  widowhood  was  created  in  fa- 
vor of  the  wife  of  the  testator,  but  no  dispo- 
sition was  made  of  the  reversionary  interest; 
and  third,  that  a  life  estate  was  created  for 
her  with  a  remainder  to  the  children. 

The  first  construction  above  suggested 
would  not  be  in  harmony,  we  think,  with  the 


evident  purpose  of  the  testator.  It  seems 
clear  that  he  desired  to  make  provision  for 
his  wife.  If  the  clause  quoted  transformed 
her  into  a  mere  trustee,  the  purpose  indicated 
would  not  be  effectuated.  Moreover,  if  it 
were  intended  that  she  should  be  simply  a 
trustee,  the  words,  "during  her  lifetime  or 
widowhood,"  would  have  no  effect,  and  would 
be  mere  surplusage.  A  trustee  can,  of  course, 
be  such  only  during  her  lifetime.  Section 
3162  of  the  Civil  Code  of  1895  reads  as  fol- 
lows :  "Precatory  or  recommendatory  words 
will  create  a  trust  if  they  are  sufficiently 
imperative  to  show  that  it  is  not  left  discre- 
tionary with  the  party  to  act  or  not  and  if 
the  subject-matter  of  the  trust  is  defined  with 
sufficient  certainty,  and  if  the  object  is  also 
certainly  defined,  and  the  mode  in  which  the 
trust  is  to  be  executed."  The  words  "for 
her  to  give,"  etc.,  in  the  will  construed  in  con- 
nection with  the  balance  of  the  item,  are  not 
such  precatory  or  .recommendatory  words 
as  will  create  a  trust  under  this  section.  It 
is  left  discretionary  with  her  to  give  off  to 
the  children  as  she  is  able,  and  it  is  not  de- 
clared what  she  shall  give  off,  whether  the 
entire  share  of  each  child  or  only  a  part 
Had  the  intention  been  apparent  that  the 
wife  should  hold  or  use  the  property  for  the 
benefit  of  the  children  during  minority,  a 
trust  would  have  been  created,  although  the 
words  were  not  mandatory  In  form.  Thus 
in  Hunter  v.  Stembridge,  12  Ga.  192,  the  fol- 
lowing words,  used  by  the  testator  in  relation 
to  his  wife,  were  held  to  create  a  charge 
which  equity  would  enforce.  "And  I  also 
allow  my  son  Henry  to  give  her  a  support  off 
my  plantation  during  her  lifetime."  See, 
also,  Maxwell  v.  Hoppie,  70  Ga.  152.  We  do 
not  think  that  this  item  created  a  trust  in 
favor  of  the  children  of  the  testator.  Not 
did  it  confer  on  them  an  absolute  right  to  de- 
mand the  delivery  to  them  of  a  share  upon 
arriving  at  21  years  of  age.  The  widow  was 
to  have  an  estate  for  life  or  during  widow- 
hood, and  could  not  be  compelled  to  divide  up 
the  property  among  the  children  to  the  de- 
struction of  that  estate,  though  she  bad 
power  to  give  off  or  advance  to  the  children 
arriving  at  age,  as  she  was  able.  The  second 
possible  construction,  namely,  that  the  will 
conveyed  a  life  estate  to  the  wife,  but  made 
no  disposition  as  to  the  reversionary  interest 
Is  also  objectionable.  The  general  presump- 
tion against  partial  intestacy  Is  strengthened 
here  by  the  fact  that  the  testator  declared 
that  he  willed  and  bequeathed  all  of  the 
property,  real  and  personal,  of  which  he  might 
die  seised  and  possessed.  As  already  noted, 
he  also  authorized  the  widow  to  give  prop- 
erty to  their  children  as  they  should  become  of 
age,  as  she  might  be  able.  Clearly  he  did  not 
intend  that  the  widow  might  give  property 
to  the  children  to  be  held  by  them  merely 
during  her  life  or  widowhood.  Further,  he 
directed  that  if  she  should  give  property  to 
the  children,  she  should  keep  a  memorandum 
so  that  each  child  should   be  made  equal. 
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This  Idea  of  glTlng  to  the  children  and  equal- 
izing them  ifi  inconsistent  with  the  view  that 
no  other  estate  was  created  heyond  an  estate 
in  the  testator's  wife  during  life  or  widow- 
hood. It  Is  certain  that  the  testator  Intended 
to  create  a  life  estate,  or  an  estate  during 
widowhood,  In  the  wife.  It  Is  equally  cer- 
tain that  he  contemplated  that  the  property 
should  ultimately  go  to  their  children,  share 
and  share  alike,  and  that  the  estate  created 
for  the  children  was  not  a  mere  life  estate. 
This  leads  inevitably  to  the  acceptance  of  the 
third  construction,  that  the  Intention  of  the 
testator  was  to  create  an  estate  for  life  or 
during  widowhood  for  his  wife,  with  remain- 
der to  their  children.  The  expression,  *'for 
her  to  give  to  each  child,"  etc.,  was  intended 
to  confer  upon  her  the  power  to  give  property 
to  the  children  as  they  should  arrive  at  age, 
as  she  might  be  able  to  do  so,  keeping  an 
account  so  that  In  the  final  division  the  chil- 
dren should  be  made  equal. 

2.  Under  the  foregoing  construction  of  the 
will  of  George  W.  Glore  his  wife  took  only 
an  estate  during  life  or  widowhood  In  the 
land  now  Involved  in  controversy,  and  had 
no  power  to  convey  a  fee-simple  estate.  The 
will  conferred  no  power  of  sale  on  her  as  exec- 
utrix. A  mere  provision  for  dividing  an 
estate  does  not  Include  a  power  to  sell  It  It 
appears  that  she  made  a  deed  reciting  that 
an  order  had  been  granted  by  the  court  of 
ordinary  authorizing  her  as  executrix  to 
make  the  sale,  and  that  it  was  made  after 
due  advertisement,  before  the  courthouse 
door.  The  deed  purported  to  be  made  by  her 
as  executrix.  It  recited  however,  that  the 
order  was  granted  at  the  August  term,  1864^ 
of  the  court  of  ordinary  of  CJobb  county; 
while  It  appears  from  the  family  record  of 
births  and  deaths  that  the  testator  did  not 
die  until  August  30th.  No  record  of  any 
order  could  be  found  in  the  ordinary's  office, 
and  the  uncontradicted  evidence  showed  that 
the  sale  did  not  take  place  before  the  court- 
house door,  but  on  the  premises  some  miles 
distant  In  the  country.  Under  this  state  of 
facts,  the  deed  did  not  convey  title  as  an  exec- 
utor's deed,  but  being  signed  by  Rhoda  B. 
Glore,  It  conveyed  whatever  Interest  she  had 
in  the  property,  which,  as  we  have  seen,  was 

■  a  life  estate. 

3.  The  remaindermen,  not  being  entitled  to 
demand  possession  until  after  the  death  of 
the  life  tenant,  could  not  bring  suit  until  then 
(except  for  such  property  as  she  may  have 
given  off  to  them),  and  no  prescription  com- 
menced to  run  against  them  until  that  time. 
She  died  in  November,  1903,  and  the  suit  was 
filed  in  1905.  So  that  no  prescription  title 
had  ripened. 

4.  5.  The  suit  was  a  joint  one  at  law,  and 
there  was  no  prayer  for  a  several  recovery. 
This  being  so,  the  action  could  not  be  sus- 
tained except  by  proof  showing  a  Joint  right 
of  recovery  in  all  the  plaintiffs.  One  of  them 
gave  a  receipt  datPd  very  soon  after  the  sale, 
stating  that  he  had  ^'received  from  the  exec- 


nirtt  {he  sum  of  $100  in  full  payment  of 
specific  legacy  bequeathed  to  John  A.  Glore, 
son  of  said  deceased."  As  no  other  legacy 
to  him  appears  In  this  record,  the  receipt 
apparently  had  reference  to  his  share  as  a 
remainderman.  True,  he  testified  that  he  re- 
ceived no  money  but  did  receive  a  horse  some 
time  before  he  gave  the  receipt;  but  he  no- 
where negatived  the  fact  that  the  receipt 
spoke  the  truth,  and  that  he  had  received  full 
payment  of  his  legacy.  In  addition  to  this, 
he  was  asked,  "Don't  you  know  that  your 
sister  and  Hiram  [another  legatee]  got  their 
part  of  that  money  paid  for  the  land?"  To 
which  he  answered:  'They  got  It  in  some- 
thing. They  didn't  get  it  in  money.  Hiram 
got  something,  and  sister  got  some  things  in 
the  house."  It  appears  that  the  witness  and 
another  legatee  were  present  when  the  sale 
was  made.  If  they  were  so  and  received 
some  of  the  proceeds,  they  could  not  repudi- 
ate it  because  of  irregularity,  and  recover 
the  land  from  the  purchaser.  EHirther  than 
this  the  purchaser  does  not  seem  to  be  in  a 
position  to  set  up  an  estoppel.  At  least,  there 
was  evidence  from  which  a  jury  might  have 
found  that  he  was  not  a  bona  fide  purchaser 
without  notice  of  the  defect  in  the  title,  and 
that  he  was  not  misled  into  making  the  pur- 
chase in  reliance  on  the  conduct  of  the  plain- 
tiff^ 

The  suit  being  Joint,  and  the  evidence  sh 
contained  in  the  record  before  us  indicating 
that  some  of  the  plaintiffs  were  not  entitled 
to  recover,  a  nonsuit  was  properly  awarded. 
Medlock  v.  Merritt,  102  Ga.  212,  29  S.  B.  185. 

Judgment  affirmed.  All  the  Justices  con* 
cor* 


024  Qa.  1026) 
SOUTHERN  RT.   GO.  v.  CHATMAN. 
(Supreme   Court   of  Georgia.    Feb.   21,   190a) 

1.  Railboaus— Injttbt  to  TsESPASSBft— Vabi* 

ANOB— InSTBUCTIONS. 

Where  suit  was  brought  for  a  personal 
injury  alleged  to  have  occurred  while  the  plain- 
tiff was  crossing  the  tracks  of  a  railway  at 
a  public  street  crossing  in  a  city  in  South  Caro- 
lina, and  it  was  alleged  that  the  employ^  of  the 
railroad  company  were  negligent  in  the  manner 
in  which  they  caused  an  engine  and  car  to 
approach  and  pass  over  such  crossing  at  an 
unsafe  rate  of  speed,  without  keeping  a  proper 
lookout,  and  without  giving  any  signal  or  warn- 
ing of  approach,  it  was  error  to  so  charge  the 
jury  as  to  leave  them  to  infer  that  under  such 
a  declaration  a  recovery  might  be  had, if  the 
injury  did  not  occur  at  or  near  a  public' cross- 
inf?,  but  in  a  railroad  switching  yard,  although 
the  plaintiff  may  have  been  a  trespasser  there, 
if  the  defendant's  employes  could  have  dis- 
covered his  presence  by .  the  ose  of  ordinary 
care,  or  that  a  recovery  might  be  had  if  the 
plaintiff,  when  injured,  was  swineing  upon  a 
switch  engine  of  the  defendant  in  its  switching 
yard,  provided  the  defendant's  employes  could 
have  discovered  him  by  the  use  of  ordinary 
care. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Railroads,  §  1288.] 

2.  Same— Duty  of  Employ£8. 

As  a  general  rule,  the  agents  of  a  rail- 
road company  operating  one  of  its  trains  axw 
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not  required  to  anticipate  the  presence  of  a 
trespass«er  upon  its  ti;ackB  or  property,  and  the 
duty  of  using  ordinary  care  and  diligence  doea 
not  arise  until  his  presence  there  becomes 
known. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  41, 
Cent.  Dig.  Railroads,  IS  123$  1239.] 

3.  Same--Childbsn. 

This  general  rule  applies  as  well  to  cfail* 
dren  as  to  grown  persons. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Railroads,  |  1239.1 

4.  Nbglioenor— Case  Requibed  of  Mirobs. 

In  determining  what  ordinary  care  re- 
quires in  reference  to  children,  the  fact  of 
dieir  apparent  size,  age,  and  inability  to  pro- 
tect themselves  is  proper  for  consideration  by 
the  jury. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  37, 
Cent  Dig.  Negligence,  |  9.] 

6.  Railroads— Child  on  Tbaok. 

As  to  a  child  of  tender  years,  no  pre- 
sumption arises  that  it  will  appreciate  danger 
and  will  act  with  the  discretion  of  an  adult 
in  getting  out  of  the  way  of  an  approaching 
train,  and  persons  hi  charge  of  a  railway  train 
are  not  authorised  to  act  on  such  a  presump- 
tion. 

[Ed.  Note. — For  cases  in  point  see  toL  41« 
Cent  Dig.  RaUroads,  S§  1239,  1282.] 

a  Sams— DuTT  to  Tbebpabsebs. 

The  general  rule  that  as  to  a  trespasser 
upon  a  railway  track  the  duty  of  observing  or- 
dinary care  and  diligence  for  his  protection 
does  not  devolve  upon  the  company's  agents 
in  charge  of  a  tram  until  his  presence  upon 
its  track  becomes  known  to  them  does  not  re- 
lieve the  company  under  all  circumstances  from 
anticipating  the  presence  of  a  trespasser  upon 
Its  track  and  from  taking  proper  precautions 
to  prevent  an  injury  to  him.  Where  the  cir- 
cumstances are  such  that  the  employes  of  the 
company  in  charge  of  one  of  its  trains  are 
bound,  on  a  given  occasion,  to  anticipate  that 
persons  may  be  upon  the  track  at  a  certain 
place,  they  are  under  a  duty  to  take  such  pre- 
cautions to  prevent  injury  to  such  persons 
as  would  meet  the  requirements  of  ordinary 
care  and  diligence.  Bullard  t.  Southern  Ry. 
Co.,  43  8.  E.  30,  116  Ga.  044. 

[Ed.  Note. — For  cases  in  point  see  vol.  41, 
Cent  Dig.  Railroads,  S|  1238,  1239.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Gwinnett;  B.  W. 
Bolne,  Judge. 

Action  by  Willie  Chatman,  by  his  next 
friend,  Susan  Moon,  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Willie  Chatman,  a  minor,  by  his  next 
friend,  Susan  Moon,  brought  suit  against  the 
Southern  Railway  Company,  alleging  as 
follows:  In  the  city  of  Greenville,  S.  C,  the 
defendant's  line  of  track  croasea,  just  above 
the  depot,  a  public  street  known  as  Riley 
street  On  January  1,  1904,  the  plaintiff,  a 
minor  10  years  of  age,  was  passing  over  said 
public  crossing  in  the  exercise  of  all  due 
care,  and  while  upon  it  was  run  over  by  a 
switch  engine  of  the  defendant  and  his  leg 
was  crushed.  The  defendant  was  alleged 
to  liare  been  negligent  in  the  following  partic- 
ulars: That  the  engine  and  train  of  cars 
were  negligently  being  run  at  a  speed  of  15 
BkUea  per  hour  over  said  croaslng,  that  the 


employes  in  charge  of  them  negligently  fail- 
ed to  keep  a  proper  lookout  ahead,  that  they 
failed  to  stop  after  plaintiff's  presence  upon 
the  crossing  was  disoovered,  and  that  they 
failed  to  give  any  signal  or  warning  by  bell, 
whistle,  or  otherwise  while  approaching  the 
crossing  or  passing  over  it  There  were  al- 
legations as  to  the  extent  of  the  injury.  It 
appears  that  an  amendment  was  filed,  which 
is  not  contained  in  the  record,  but  which  Is 
stated  in  the  charge  of  the  court  to  have 
changed  the  allegation  that  the  plaintiff  was 
run  over  by  a  switch  engine  to  one  that  he 
was  run  over  by  a  car  of  the  defendant  at- 
tached to  one  of  its  engines.  The  defendant 
put  In  issue  the  substantial  allegations  of 
the  plaintiff.  The  jury  found  for  the  plain* 
tiff  $1,000.  The  defendant  moved  for  a  new 
trial  which  was  refused,  and  the  defendant 
excepted. 

S.  J.  Winn,  D.  K.  Johnston,  and  Jno.  J. 
Strickland,  for  plaintiff  in  error.  Arnold 
&  Arnold,  Walter  B.  Ormond,  N.  L,  Hutch- 
Ins,  Jr.,  and  Harvey  Hill,  for  defendant  In 
error, 

i:iUMPE:in,  J.  (after  stating  the  above 
facts).  1.  The  charge  of  the  court  in  this 
case  is  not  free  from  error.  The  suit  was 
based  on  allegations  that  while  the  plaintiff, 
a  boy  10  years  of  age,  was  passing  over  the 
tracks  of  the  defendant  at  a  public  street 
crossing  in  the  dty  of  Greenville,  S.  C,  and 
was  in  the  exerdse  of  due  care,  a  car  at- 
tached to  an  engine  ran  over  and  injured 
him;  that  the  defendant's  employ^  were 
negligent  in  causing  the  engine  to  be  run 
over  the  crossing  at  a  speed  of  16  miles  an 
hour,  in  falling  to  keep  a  proper  lookout,  in 
falling  to  stop  after  his  presence  upon  the 
crossing  was  discovered,  and  in  falling  to 
give  any  signal  or  warning  while  approach- 
ing the  crossing.  On  the  trial  the  evidence 
on  his  behalf  tended  to  support  his  allega- 
tions. The  evidence  for  the  defendant  tend- 
ed to  show  that  the  place  where  the  injury 
happened  was  not  at  or  near  any  public 
crossing,  but  in  its  yards,  where  there  wore 
a  number  of  tracks,  and  where  switching  was 
done;  that  its  employes  did  not  know  of, 
and  had  no  reason  to  anticipate,  the  presence 
of  the  plaintiff  at  that  place;  and  that 
while  they  did  not  know  just  how  he  was  in- 
jured, he  admitted  to  the  physicians  who 
attended  him  that  he  was  swinging  on  the 
engine  when  he  was  hurt  There  was  some 
conflict  in  the  evidence  as  to  whether  peo- 
ple did  fre^ently  cross  the  tracks  at  that 
point  While  in  the  early  part  of  the  charge 
the  court  said  to  the  jury,  "If  the  plaintiff  is 
entitled  to  recover,  he  must  recover  upon 
the  acts  of  negligence  alleged  in  this  declara- 
tion and  the  amendment"  yet  when  asked  to 
charge  that  if  the  plaintiff  was  not  hurt 
at  the  crossing,  but  somewhere  else  in  the 
defendant's  yard,  he  could  not  recover  under 
I  his  petition,  the  cooKt  added  words  which 
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were  calculated  to  lead  the  jury  to  believe 
that  It  made  no  difference  "whether  the 
crossing  be  a  legally  established  public  cross- 
ing, or  a  place  where  people  frequently 
cross  the  tracks  of  the  defendant"  He  also 
stated  to  the  jury,  "Now,  before  the  plain- 
tiff can  recover  at  all,  some  duty  which  the 
company  owed  the  plaintiff  must  have  been 
violated."  He  then  Immediately  charged 
that  if  the  plaintiff  was  a  trespasser  upon 
the  tracks,  and  the  place  was  not  one  fre- 
quented by  people  in  crossing,  but  he  was 
there  of  his  own  free  will  and  accord,  with- 
out invitation  of  the  company,  and  that  the 
company  was  not  aware  of  his  presence, 
'*or  could  not  have  been,  by  the  exercise  of 
ordinary  care,"  It  owed  him  no  duty  except 
not  to  injure  him  willfully  or  wantonly. 
At  another  part  of  the  charge  he  instructed 
the  jury  that  if  the  plaintiff  was  swinging 
or  attempting  to  swing  on  the  cars  or  engine, 
without  the  knowledge  of  the  employes  con- 
nected with  the  train,  he  would  be  a  tres- 
passer, and  they  would  be  charged  with  the 
duty  only  not  to  willfully  and  wantonly  in- 
jure him ;  but  *if  his  presence  could  by  the 
exercise  of  ordinary  care  have  been  known, 
then  the  company  would  owe  the  plaintiff 
that  degree  of  care  which  I  have  defined  to 
you  as  being  ordinary  care.  Now,  gentle- 
men of  the  jury,  these  are  the  questions  that 
have  to  be  determined  by  you."  Thus,  in 
spite  of  the  limitation  expressed  in  the 
beginning  of  the  charge,  the  judge  indicated 
to  the  jury  that  a  recovery  might  be  had  If 
there  was  a  breach  of  duty  on  the  part  of 
the  company  toward  the  plaintiff,  and  then 
charged  them  as  to  the  duty  of  the  company 
In  regard  to  trespassers  in  its  switching  yard, 
and  to  a  boy  swinging  upon  its  engines  or 
cars  in  such  yard.  It  thus  became  quite 
possible  for  the  plaintiff  to  make  one  case 
by  his  declaration,  and  recover  on  an  en- 
tirely different  state  of  facts. 

2.  The  Injury  Involved  in  this  case  occurred 
in  South  Carolina,  and  therefore  the  law 
applicable  to  it  is  to  be  determined  without 
reference  to  any  local  statute  of  this  state. 
No  statute  of  South  Carolina  was  pleaded 
or  shown,  and  we  must  look  to  general 
principles  and  decisions  not  dependent  upon 
statutes  in  particular  jurisdictions.  The 
English  decisions  afford  little  aid,  as  rail- 
roads are  of  comparatively  recent  origin,  and 
laws  were  early  enacted  In  that  country  on 
the  subject  of  trespassing  upon  railway 
tracks.  St  3  &  4  Vict  c  97,  §  16.  The 
general  rules  In  regard  to  trespassers  on 
railroad  tracks  and  the  liability  of  the  com- 
pany for  injuries  to  them  have  given  rise  to 
no  little  differences  of  opinion  and  conflict  of 
decisions.  Some  of  this,  however,  appears  to 
have  resulted  from  the  want  of  a  clear  appre- 
hension of  the  difference  between  general 
announcements  of  a  rule  and  the  application 
of  it  to  the  facts  of  particular  cases,  or  from 
a  failure  to  consider  whether  with  a  change 
of  drcomstances  the  general  doctrine  does 


not  also  undergo  modification*  Not  only  the 
courts,  but  the  text-writers,  exhibit  a  lack 
of  harmony  on  the  subject  Generally  opeak- 
ing,  the  rule  has  been  stated  to  be  that  a 
person  who  owns  or  controls  property  owes 
no  duty  to  a  trespasser  upon  it,  except  not  to 
willfully  or  recklessly  Injure  him.  Thus  it 
has  been  held  that  an  owner  or  occupier  of 
land  who  makes  an  excavation  not  adjacent 
to  a  street  or  place  of  public  passage  is  not 
bound  to  so  guard  it  as  to  prevent  injury  to 
persons  who  come  upon  the  land  without 
invitation,  express  or  implied,  and  that  this 
is  true  even  as  to  trespassing  children.  Sa- 
vannah, Florida  &  Western  Ry.  Co.  v.  Beav- 
ers, 113  6a.  398,  39  S.  E.  82,  54  L.  R.  A.  314. 
This  was  a  case  of  a  trespasser,  pure  and 
simple,  between  whom  and  the  owner  of  the 
property  no  relation  of  duty  existed,  and  is 
an  illustration  of  the  statement  of  the  general 
rule.  It  has  been  said  that  a  similar  rule 
applies  to  railway  tracks.  Baldwin's  Am. 
Ry.  Law,  233;  2  Wood  on  Railroads  (Minor's 
Ed.  1804),  §  320.  In  the  latter  authority  It 
is  said:  "A  railway  company  owes  no  duty 
to  a  trespasser  upon  Its  tracks  or  premises 
other  than  that  which  every  person  owes  to 
another,  and  that  Is  to  refrain  from  inflicting 
upon  him  a  willful  or  malicious  injury.** 
Nevertheless  in  the  same  connection  it  is 
said:  "But  if  a  person  can  be  easily  seen 
lying  upon  the  track,  in  season  to  stop  the 
train,  the  company  is  not  warranted  In  run- 
ning him  down  simply  because  he  has  no 
business  there,  but  is  bound  to  use  due  care 
to  stop  the  train,  and  prevent  the  injury  if 
possible.  The  duty  of  the  company  in  such 
cases  exists  when  the  trespasser  is  first  dis- 
covered and  the  engineer  becomes  aware  that 
he  is  Ignorant  of  the  approaching  danger; 
and  If,  after  becoming  aware  of  the  tres- 
passer's presence,  the  engineer  falls  to  exert 
every  effort  possible  to  prevent  the  injury, 
the  company  must  be  held  liable.  So,  also, 
in  cases  where  persons  have  long  been  ac- 
customed to  use  the  track  of  the  company  for 
a  passageway  at  certain  localities,  the  com- 
pany is  charged  with  notice  of  such  usage, 
and  Is  under  obligation  to  keep  a  careful 
lookout  at  such  places,  even  though  the 
parties  thus,  using  the  track  do  so  without 
authority,  and  are  really  trespassers."  And 
again:  "The  same  rule  prevails  as  to  persons 
trespassing  upon  railway  bridges,  and  other 
parts  of  the  road  where  they  have  no  right  to 
be,  and  where  the  company  has  no  reason  to 
expect  that  persons  will  go."  It  will  thus 
be  seen  that  after  the  broad  language  used  in 
setting  out  the  general  rule,  cases  are  stated 
where  a  duty  arises  to  use  care  and  a  cor 
responding  liability  arises  from  a  failure  to 
do  so. 

In  3  Elliott  on  Railroads,  1257,  It  is  said: 
"What  we  have  already  said  concerning  the 
limited  duty  to  trespassers  applies  to  tres- 
passers upon  a  railroad  track.  It  Is  general- 
ly, and,  we  think,  correctly,  held  that  a  rail- 
road company  is  not  bound  to  keep  a  lookout 
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for  trespassers  upon  a  track.  But  some 
authorities  hold  that  it  must  keep  a  lookout 
for  trespassers  as  well  as  others.  And  in 
some  jurisdictions  the  rule  is  modified  so  as 
to  require  the  company  to  keep  a  lookout  in 
cities  and  other  places  where  trespassers  or 
licensees  may  reasonably  be  expected.  •  •  • 
Although  there  is  a  clear  distinction  between 
negligence  and  willfulness,  yet  a  reckless  and 
wanton  disregard  of  consequences,  evincing  a 
willingness  to  inflict  injury,  may  amount  to 
willfulness,  although  there  is  no  direct  proof 
of  actual  intention  to  inflict  the  injury  com- 
plained of."  In  2  Beach  on  the  Law  of  Rail- 
ways, 970,  it  is  said:  "The  railway's  employes 
must  use  reasonable  efforts  to  prevent  injury 
to  persons  seen  crossing  or  walking  upon  the 
track,  whether  they  be  using  the  track  under 
the  company's  license  or  acquiescence,  or 
whether  they  be  trespassers."  In  2  Shear- 
man and  Redfleld  on  Negligence  (5th  Ed.) 
§  483,  after  referring  to  the  rule  that  a  plain- 
tiff may  recover,  notwithstanding  his  contrib- 
utory negligence,  if  the  defendant,  after 
becoming  chargeable  with  notice  of  the  plain- 
tiff's danger,  failed  to  use  ordinary  care  to 
avoid  the  injury  to  him,  it  Is  said:  "It  Is 
universally  agreed  that  this  rule  applies  to 
all  cases  in  which  the  defendant  or  his  agent 
Is  actually  aware  of  the  plaintiff's  danger. 
Thus,  a  locomotive  engineer  or  motorman, 
after  becoming  aware  of  the  presence  of  any 
person  on,  or  dangerously  near  the  track, 
however  imprudently  or  wrongfully,  Is  bound 
to  use  as  much  care  to  avoid  Injury  to  him  as 
he  ought  to  use  In  favor  of  one  lawfully  and 
properly  upon  the  track;  that  is  to  say, 
ordinary  care  with  respect  to  anticipating 
Injury,  before  it  becomes  Imminent,  and  the 
utmost  care  and  diligence  of  which  he  Is 
personally  capable,  after  he  knows  that  It 
is  Imminent.*'  In  section  484  it  is  said:  "The 
rule  stated  in  the  last  section,  however,  does 
not  cover  the  whole  ground.  The  defendant 
Is  responsible,  not  only  for  what  he  actually 
knows,  but  for  that  which  he  Is  bound  to 
know.  It  Is  clear  that  the  frequent  state- 
ments that  contributory  negligence  is  an 
absolute  bar  to  recovery,  except  where  the 
defendant's  conduct  has  been  'reckless,'  'will- 
ful,* or  'wanton,'  or  even  grossly  negligent, 
are  not  sound.  No  courts  have  In  actual 
practice  adhered  to  this  imaginary  rule.  It 
has  been  explicitly  overruled,  and,  indeed, 
It  has  been  explained  away  or  disavowed  by 
courts  which  had  previously  stated  It  Noth- 
ing more  Is  really  meant  by  the  courts  us- 
ing these  phrases  than  a  want  of  ordinary 
care,  after  becoming  actually  aware  of  the 
plaintiff's  peril." 

Judge  Thompson,  after  stating  that  recent 
judicial  decisions  have  for  the  most  part  been 
converging  towards  certain  lines  of  argu- 
ment, bringing  their  conclusions  Into  har- 
mony with  the  theories  on  which  nearly  all  of 
them  proceed  when  dealing  with  the  subject 
of  the  care  required  by  the  owners  or  occu- 
piers of  real  property  towards  persons  going 


.  thereon,  and  stating  the  general  role  on  that 
subject,  says:  "But  such  persons  take  the 
premises  as  they  find  them,  and  must  look  out 
for  their  own  safety,  subject,  however,  to  the 
rule  that  the  owner  or  occupier  will  not  be 
held  blameless  if  he  injures  them  through 
negligence  after  discovering  them  In  an  ex- 
posed position  on  his  premises,  or  If  he  In- 
flicts upon  them  while  there  a  wanton  or  ma- 
licious Injury."  In  section  1713  It  is  said: 
"This  doctrine  is  that  where  a  trespasser  or 
bare  licensee  exposes  himself  to  the  risk  of 
being  run  over  upon  a  railway  track  or  in  a 
railway  yard,  and  Is  killed  or  injured,  there 
can  be  no  recovery  against  the  railway  com- 
pany unless  It  is  made  to  appear  that  the  ac- 
cident was  the  result  of  willful  misconduct, 
or  of  negligence  or  recklessness  so  gross  as 
to  amount,  in  theory  of  law,  to  willful  miscon- 
duct*' But  he  held  the  opinion  that  "where 
the  public  for  years  have  been  accustomed  to 
cross  the  track  of  a  railway  company  upon  a 
well-defined  path,  with  the  acquiescence  of 
the  company,  although  without  its  express 
license,  a  license  to  do  so  will  be  presumed, 
and  persons  so  crossing  to  and  fro  are  not, 
in  a  strict  sense,  trespassers,  but  are  licensees, 
and  the  company  is  bound  to  take  reasonable 
precautions  to  avoid  injuring  them."  Sec- 
tion 1725.  Some  courts.  Including  the  Su- 
preme Court  of  this  state,  have  held  that 
mere  walking  on  a  railroad  track,  though 
continued  for  a  considerable  time  and  known 
to  the  company,  does  not  create  a  license,  but 
enters  into  the  circumstances  and  situation  to 
be  considered  by  the  jury  in  determining 
whether  the  railroad  company  exercised  due 
care.  Section  1726  of  the  work  just  above 
referred  to  reads  as  follows:  "It  is  a  sound 
and  wholesome  rule  of  law,  humane  and  con- 
servative of  human  life,  that,  without  regard 
to  the  question  whether  the  person  killed  or 
Injured  in  the  particular  case  was  or  was  not 
a  trespasser  or  a  bare  licensee  upon  the  track 
of  the  railway  company,  the  company  is 
bound  to  exercise  special  care  and  watchful- 
ness at  any  point  upon  its  track,  where  peo- 
ple may  be  expected  upon  the  track  in  con- 
siderable numbers,  as,  for  example,  in  a  city 
where  the  population  is  dense,  even  between 
streets  where  the  track  has  been  extensively 
used  for  a  long  time  by  pedestrians,  or  where 
the  roadbed  is  constantly  used  by  pedestri- 
ans, or  at  a  bridge  in  a  thickly  settled  com- 
munity, which  the  public  in  considerable 
numbers  have  used  for  years.  At  such  places 
the  railway  company  is  bound  to  anticipate 
the  presence  of  persons  on  the  track,  to  keep 
a  reasonable  lookout  for  them,  to  give 
warning  signals  such  as  will  apprise  them  of 
the  danger  of  an  approaching  train,  and  to 
moderate  the  speed  of  its  train  so  as  to  en- 
able them  to  escape  Injury;  and  a  failure  of 
duty  in  this  respect  will  make  the  railway 
company  liable  to  any  persons  thereby  in- 
jured, subject,  of  course,  to  the  qoaliflcation 
that  his  contributory  negligence  may  bar  re- 
covery.'* 
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In  23  Am.  &  Eng.  Edc.  Law  (2d  Ed.)  pp.  746, 
747,  after  stating  (page  735)  the  general' 
proposition  that  the  obligation  of  a  railroad 
company  to  trespassers  Is  to  abstain  from 
wantonly  and  willfully  injuring  them,  the 
text  proceeds  as  follows:  'Though  a  rail- 
road company  is  the  absolute  owner  of  its 
track  and  has  the  right  to  its  full  and  unmo- 
lested use,  it  is  nevertheless  liable  for  injury 
resulting  from  the  ordinary  movements  of  its 
trains  to  a  person  on  or  near  its  track,  though 
a  trespasser,  where  the  injury  is  willfully  ot 
wantonly  inflicted;  and  the  rule  is  often  stat- 
ed that  a  railroad  owes  no  duty  to  one  wrong- 
fully on  its  tracks,  except  to  refrain  from 
wantonness  or  willfulness,  or  such  gross  neg- 
ligence as  amounts  to  wantonness.  •  •  • 
This  latter  proposition,  as  interpreted  by  the 
majority  of  the  decisions,  however,  is  but 
equivalent  to  saying  that  a  railroad  is  not  re- 
quired to  anticipate  the  presence  of  a  tres- 
passer on  or  near  its  tracks,  and  is  under  no 
duty  to  exercise  care  and  diligence  until  his 
presence  and  peril  are  discovered.  The  duty 
of  exercising  reasonable  care  to  avoid  Injur- 
ing a  trespasser  does  not  necessarily  arise  at 
the  moment  he  is  seen  by  the  railroad's  em- 
ployes, but  at  the  moment  the  peril  of  his 
position  becomes  known,  or  at  least  should 
become  known  by  the  exercise  of  reasonable 
care,  after  the  discovery  of  the  person's  pres- 
ence on  the  track.*'  As  to  places  where  the 
track  runs  through  cities  or  other  populous 
districts  where  persons  are  in  the  habit  of 
crossing  or  walking  on  the  tracks,  see  page 
754.  In  South  Carolina  it  has  been  held  that 
'*a  railroad  company  owes  no  duty  to  a  tres- 
passer on  its  tracks,  except  not  to  do  him  any 
wanton  or  reckless  Injury."  Smalley  v. 
Southern  Ry.  Ck).,  57  S.  G.  243,  35  S.  E.  489; 
Hale  V.  Columbia,  etc.,  R.  Co.,  34  S.  a  292. 
13  S-  E.  537.  It  is  recognized,  however,  that 
there  is  a  modification  of  the  rule  in  cases  of 
persons  on  a  railroad  track  who  from  age  or 
misfortune  cannot  take  care  of  themselves, 
and  in  cases  of  little  children.  Mason  v. 
Southern  Ry.  Co.,  58  S.  C.  70,  3e  S.  E.  440, 
53  L.  R.  A.  913,  79  Am.  St  Rep.  826. 

From  an  examination  of  the  text-writers 
referred  to  above,  and  the  many  cases  cited 
by  them,  It  will  be  seen  that  there  is  not  per- 
fect accord,  and  that,  indeed,  the  expressions 
used  by  the  same  writer  at  different  times 
does  not  always  seem  to  be  in  perfect  conso- 
nance. In  our  state  the  rule  as  to  trespassers 
has  not  always  been  expressed  in  similar  lan- 
guage. Thus  In  Western  &  Atlantic  R.  Co. 
V.  Bailey,  105  Ga.  100,  31  S.  E.  547,  It  is  said: 
'*It  may  be  also  stated  as  a  general  rule,  that 
the  company  owes  no  duty  to  a  trespasser  up- 
on its  track,  except  to  do  him  no  willful  or 
wanton  injury."  See,  also,  Grady  v.  Georgia 
R.  Co.,  112  Ga.  608,  37  S.  E.  861  (where  a  per- 
son was  passing  between  two  cars  in  a  rail- 
road yard);  Kendrick  v.  Seaboard  Air  Line 
Ry.,  121  Ga.  775,  49  S.  E.  762.  In  the  last- 
mentioned  case  the  rule  is  stated  to  be  that 
**araiiroadcompanyowesto  a  trespasser  walk- 


ing on  Its  tracks  the  duty  not  to  hurt  bim 
willfully  or  negligently  after  his  presence  be- 
comes known  to  its  servants  in  charge  of  one 
of  its  trains."  In  the  opinion  It  Is  said: 
••But,  when  the  company  was  charged  with 
knowledge  of  the  presence  of  a  trespasser  on 
Its  track,  it  immediately  owed  the  trespasser 
the  duty  of  exercising  ordinary  care  and 
diligence  to  prevent  injury  to  him.**  Refer- 
ence is  also  made  to  Civ.  Code  1895,  §  2321. 
And  see,  on  this  subject.  Western  &  Atlantic 
Railroad  y.  Meigs,  74  Ga.  857,  infra;  Central 
Railroad  v.  Brinson,  70  Ga.  245,  246,  253,  254; 
Central  Railroad  v.  Denson,  84 Ga. 774,11 8. E. 
1039.  In  Hohnes  v.  Central  R.  Co.,  87Gki.593, 
the  expressl<m  used  was  "all  reasonable  care 
and  diligence,"  and  it  was  held  that  a  request 
to  charge  that  the  plaintiff  could  not  recover 
unless  the  defendant  was  guilty  of  gross  neg- 
ligence was  properly  refused.  That  case  in- 
volved the  killing  of  a  slave  at  a  point  70  or 
80  yards  from  a  public  crossing,  but  on  a 
part  of  the  track  much  used  by  foot  pass^- 
gers  to  make  a  short  cut  from  one  public  road 
to  another,  which  was  known  to  the  defend- 
ant's agents.  In  Atlanta  &  Charlotte  Air 
Line  Ry«  Co.  v.  Gravitt,  93  Ga.  370,  20  S.  E. 
550,  26  L.  R.  A.  553,  44  Am.  St.  Rep.  145,  It  is 
said:  "The  duty  to  observe  all  ordinary  and 
reasonable  care. and  diligence  towards  such 
persons  arises  when  his  presence  becomes 
known  to  the  engineer,  and  not  before.**  In 
Hambrlght  v.  Western  &  Atlantic  R.  Co.,  112 
Ga^  36,  37  S.  E.  99,  it  Is  said:  '*As  to  a  tres- 
passer walking  upon  the  track  of  a  railroad, 
the  duty  of  observing  ordinary  care  and  dili- 
gence for  his  protection  does  not  devolve  up- 
on the  company's  servants  in  charge  of  a 
train  until  his  presence  upon  the  track  be- 
comes known  to  them."  See,  also.  Hall  v. 
Western  &  Atlantic  R.  Co.,  123  Ga.  213,  51  S. 
B.  311.  In  Nashville,  Chattanooga,  etc,  Ry. 
Co.,  V.  Priest,  117  Ga.  767,  45  S.  E.  35,  it  was 
held  that,  the  plaintiff  being  a  trespasser  up- 
on the  premises  of  the  defendant,  it  owed  her 
no  duty  of  protection  until  her  presence  was 
discovered,  although  she  was  a  child  of  ten- 
der years,  and  it  was  said  that  after  she  was 
seen  by  the  defendant's  employes  it  did  not 
affirmatively  from  the  declaration  that  the 
conduct  of  any  of  them  "was  so  grossly  neg- 
ligent as  to  indicate  a  willful  and  wanton  dis- 
regard for  her  safety/'  This  was  said  of  a 
child  who  climbed  on  a  railroad  car,  and 
jumped  down  when  told  to  get  off  by  an  em- 
ploy6,  on  the  approach  of  an  engine.  In  Ash- 
worth  V.  Southern  Ry.  Co.,  116  Ga.  635,  43  S. 
E.  36,  the  expression  "wantonly  or  willfully" 
is  again  used  in  the  preliminary  statement  of 
the  general  rule,  but  it  Is  clearly  shown  that 
such  a  rule  "does  not  relieve  the  company, 
under  all  clrcumstancest  from  anticipating 
the  presence  of  a  trespasser  upon  its  property 
and  from  taking  proper^ precautious  to  pre- 
vent Injury  to  him."  In  Bullard  v.  Southern 
Ry.  Co.,  116  Ga.  644,  43  S.  E.  39,  it  is  said: 
"Where  a  number  of  persons  habitually,  with 
the  knowledge  SJad  without  the  disapproval 
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of  a  railroad  company,  use  a  private  pas- 
sageway for  cbe  purpose  of  crossing  the  tracks 
of  the  company  at  a  given  point,  the  em- 
ploy^ of  the  company  in  charge  of  one  of  its 
trains,  who  are  aware  of  this  custom,  are 
bound  on  a  given  occasion  to  anticipate  that 
persons  may  be  upon  the  track  at  this  point; 
and  they  are  under  a  duty  to  take  such  pre- 
cautions to  prevent  injury  to  such  persons  as 
would  meet  the  requirements  of  ordinary 
care  and  diligence/*  In  Crawford  v.  Southern 
Ry.  Co..  106  Ga.  870,  33  S.  E.  826,  the  subject 
of  the  duty  to  use  ordinary  care  as  to  a  tres- 
passing child  at  a  place  where  her  presence 
should  have  been  anticipated  is  discussed 
fully;  and  section  2321  of  the  Civil  Code  of 
1895  is  also  cited.  Under  the  decision  in 
Nashville,  Chattanooga,  etc.,  R.  Co.  v.  Priest, 
supra,  this  court  is  committed  to  the  doctrine 
that,  unless  there  be  something  to  put  the 
company  on  notice,  or  to  cause  it  to  antici- 
pate the  presence  of  a  childish  trespasser, 
It  is  no  more  required  to  keep  a  lookout  for 
the  presence  of  such  a  trespasser  than  for  a 
grown  person,  though  this  view  is  not  uni- 
versally adopted.  See,  also,  28  Am.  &  Eng. 
Enc.  Law(2dEd.)  747;  2  Thomp.  Neg.  §S  1806, 
1809,  et  seq. 

It  is  Impracticable  in  the  course  of  an 
opinion  to  undertake  to  harmonize  or  discuss 
at  length  the  different  views  or  the  language 
employed  in  expressing  them.  A  few  sug- 
gestions, however,  may  be  made.  Negli- 
gence has  been  defined  in  various  terms. 
One  very  comprehensive  definition  is  to  be 
found  In  Black's  Law  Diet  (word  ''Negli- 
gence"), as  follows:  ''Negligence:  The  omis- 
sion to  do  something  which  a  reasonable 
man,  guided  by  those  considerations  which 
ordinarily  regulate  the  conduct  of  human  af- 
fairs, would  do,  or  doing  something  which  a 
prudent  and  reasonable  man  would  not  do. 
It  must  be  determined  in  all  cases  by  ref- 
erence to  the  situation  and  knowledge  of  the 
parties  and  all  the  attendant  circumstances.'* 
The  Nitroglycerine  Case,  15  Wall.  636,  21  L. 
Ed.  206;  Blythe  v.  Birmingham  Waterworks, 
11  Exch.  784.  Another  definition  is  that 
'*negl!gnce  is  the  unintentional  failure  to  per- 
form a  duty  implied  by  law,  whereby  dam- 
age naturally  and  proximately  results  to  an- 
other.*' 21  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
457.  In  the  notes  various  other  definitions 
are  given.  An  owner  of  property  is  not  ordi- 
narily required  to  anticipate  that  trespass- 
ers will  come  upon  it,  and  to  prepare  its 
propeiiy  for  them,  or  guard  against  possible 
injury  to  them.  Hence  arises  the  general 
statement  of  the  rule  as  to  liability  only  for 
wanton,  willful,  or  reckless  injury,  looking 
at  the  trespasser  as  such  solely,  and  without 
reference  to  the  existence  of  any  relation 
creating  a  duty.  The  duty  not  to  willfully  or 
recklessly  Injure  another  may  be  said  to  be 
due  from  all  men  to  all  men.  So,  with  ref- 
erence to  a  railroad,  not  at  public  crossings, 
stations,  or  other  places  where  people  have 
a  right  to  go,  and  in  the  absence  of  invita- 


tion or  license,  express  or  Implied.  But, 
when  a  trespasser  on  a  railroad  track  is  seen 
by  the  agents  running  the  train  to  be  in  a 
position  of  peril,  the  duty  of  exercising  or- 
dinary care  exists.  The  duty  to  exercise 
such  care  where  they  are  bound  to  anticipate 
the  presence  of  people  on  the  track  will  be 
mentioned  later.  John  L.  Hopkins,  in  his 
work  on  the  Law  of  Personal  Injuries  (sec- 
tion 87,  p.  138),  says:  "The  agents  of  the 
company  may  presume  that  no  one  will  be- 
come an  active  wrongdoer,  and  violate  the 
right  of  the  company  by  trespassing  on  the 
track,  and  they  may  act  on  that  presumption. 
They  must  exercise  ordinary  care  with  ref- 
erence to  the  condition  contemplated  by  law, 
a  condition  which  consists  of  the  perform- 
ance of  legal  duties  and  the  observance  of 
legal  rights  by  all  persons.  This  condition 
may  be  styled  normal,  and  it  continues  until 
the  agents  of  the  company  know,  or  have 
reason  to  suppose,  that  a  human  being  may 
be  on  the  track  at  a  particular  place.  When 
that  occurs  a  new  condition  is  made  up,  and 
from  it  spring  new  duties.  •  •  *  If  it 
be  simply  a  trespass,  with  nothing  of  legal 
significance  connected  with  it  and  preceding 
It,  the  relation  of  the  company  to  the  trespass- 
er begins  when  he  is  discovered.  Prior  to 
that  time,  as  there  Is  no  duty  of  anticipating 
his  wrongful  act,  there  is  no  reason  for  pre- 
cautionary measures.  When  he'  is  discover- 
ed, the  condition  with  which  the  company 
has  to  deal  Is  made  up,  and  an  ever-present 
rule  of  law  requires  that  ordinary  care  ap- 
propriate to  that  condition  shall  be  used.  As 
a  general  rule  it  is  an  exercise  of  ordinary 
care  to  presume  that  the  trespasser  is  In  full 
possession  of  his  senses,  that  he  will  appre- 
ciate his  danger,  and  that  he  will  act  with, 
discretion  and  get  out  of  the  way.  On  this 
presumption  the  engineer  may  act  until  he 
discovers  that  the  passenger  is  not  likely  to 
escape  the  peril.  When  that  occurs,  the  con- 
dition changes  to  one  of  Increased  danger, 
and  ordinary  care  as  to  it  requires  increased 
caution  to  avoid  the  calamity.  If  the  tres- 
passer was  known  by  the  engineer  to  be 
deaf,  or  the  engineer  could  see  that  he  was 
drunk,  or  disabled,  or  helpless,  or  that  he 
was  on  a  high  trestle  or  in  other  position 
from  which  he  could  not  extricate  himself, 
the  presumption  would  not  arise,  and  in- 
creased care  should  be  exercised  according- 
ly." Id.  p.  140.  "Railroad  engineers  should 
observe  more  caution  In  running  at  places 
where  they  know  persons  are  likely  to  be  on 
the  track  tiian  elsewhere,  even  if  those  per- 
sons are  trespassers,  and  especially  is  this 
true  when  the  company  has  at  least  tacitly 
consented  to  this  otherwise  unauthorized 
use  of  its  property  by  the  pu'bllc."  Western 
&  Atlantic  Railroad  v.  Meigs,  74  Ga.  857, 
865.  After  a  child  of  tender  years  is  discov- 
ered upon  the  track,  the  presumption  that 
it  will  use  discretion  like  a  grown  person 
arises;  but  it  is  to  be  considered  rather  like 
a  person  known  to  be  helpless  or  disabled, 
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or  at  least  Its  size  and  apparent  age  are  to 
be  considered  In  determining  what  ordinary 
care  requires  of  the  engineer.  "Dne  care  on 
the  part  of  a  child  of  tender  years  is  such 
care  as  Its  capacity,  mental  and  physical, 
fits  It  for  exercising  in  the  actual  circum- 
stances of  the  occasion  and  situation  under 
investigation."    Hopk.  Pers.  InJ.  §  87. 

From  the  foregoing  discussion  it  will  be 
seen  that  the  charge  of  the  court  was  er- 
roneous in  several  particulars.  It  treated  a 
switching  yard  at  a  distance  from  a  street 
crossing  as  being  practically  the  same  as 
such  crossing,  if  people  frequently  passed 
over  the  tracks  there.  It  placed  upon  the 
company  the  duty  of  using  ordinary  care  to 
discover  a  trespasser  upon  its  tracks,  even 
if  It  were  at  a  place  not  frequented  by  peo- 
ple In  crossing,  and  with  nothing  to  cause  it 
to  anticipate  the  presence  of  any  person 
there,  and  of  using  ordinary  care  to  know 
whether  the  plaintiff  was  swinging  on  its 
engine  or  cars  in  its  switching  yard. 

There  were  other  exceptions,  for  want  of 
sufficient  fullness  in  certain  charges;  but  it 
does  not  appear  that  requests  were  made  of 
the  court  to  charge  more  fully  on  those  sub- 
jects. It  is  unnecessary  to  discuss  the  stat- 
utes of  this  state,  as  the  Injury  occurred  In 
another  state. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  ATKINSON,  J.,  not  presiding. 


(124  Qa.  1088) 

McCONNEI^L  V.  STUBBS  et  al. 
(Supreme   Court   of  Georgia.    Feb.   21,   1906.) 

1.  Pleadinq— Amendment— Time  of  Allow- 
ance— Afteb  Reference. 

In  a  case  which  was  referred  to  an  audi- 
tor, where  an  issue  was  made  by  the  pleadings 
and  the  evidence,  and  was  passed  on  by  the 
auditor,  there  was  no  error  in  allowing,  after 
the  filing  of  the  report,  an  amendment  which 
Introduced  no  new  issue,  but  simply  adjusted 
the  prayer  of  the  petition  more  specifically 
to  the  findinff  of  the  auditor  and  the  evidence 
submitted  to  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Pleading,  §  663.] 

2.  Reference  —  AuENnMENT  of  Pleadings- 
Re -reference. 

If  further  consideration  by  the  auditor 
became  necessary,  a  motion  to  re-refer  the  case 
to  him  could  be  made.  But  where  the  only  mo- 
tion for  a  re-reference  was  based,  not  on  any 
desire  to  introduce  further  evidence,  or  to 
make  further  defense,  or  t>ecause  of  any  change 
in  status  arising  from  an  amendment  which  had 
been  made,  but  solely  on  the  ground  that  the 
auditor  had  not  tsken  the  oath  prescribed  by 
statute  at  the  proper  time;  and  wliere  an 
answer  was  filed  to  the  motion,  alleging  that 
counsel  for  both  parties  had  distinctly  waived 
the  taking  of  the  oath  by  the  auditor  before 
beginning  the  hearing,  and  that  he  acted  on 
such  agreement  in  respect  to  the  delay  in  so 
doine:  and  where  the  court  heard  evidence  on 
the  subject  (which  is  not  brought  to  this  court), 
the  refusal  of  a  re-reference  furnishes  no  ground 
for  a  reversal. 

8.  Partnership  —  Accounting  — Rights  of 
Partners. 

While  ordinarily,  in  the  absence  of  an  agree- 
ment to  that  effect  in  the  contract  of  partner- 


ship, a  partner  is  not  liable  on  an  aooonnting, 
subsequently  to  a  dissolution  of.  the  finn,  for 
a  depreciation  in  the  value  of  the  manufactur- 
ing plant  which  is  the  subject  of  the  partna> 
ship,  but  the  loss  caused  by  the  depreciation 
must  be  borne  by  the  partnership,  under  the 
contract  involved  in  this  case  and  the  circum- 
stances disclosed  by  the  evidence  the  plain- 
tiffs were  entitled  to  an  accounting  for  ooe- 
half  of  the  net  profits  as  of  the  date  fixed 
in  the  contract  for  them  to  retire  and  receive 
such  profits. 

4.  Same— Recoupment. 

Where  partners  had  a  common  interest  in  the 
assets,  business,  and  profits  of  the  firm,  but 
on  a  proceeding  for  an  accounting  under  the 
contract  between  them,  one  partner  sought, 
by  way  of  recoupment,  to  have  a  deduction 
made  from  the  amount  of  the  claim  of  the  other 
in  the  profits,  on  account  of  neglect  or  refusal 
to  discharge  certain  duties,  whereby  the  in- 
terest of  the  firm  suffered  damage,  and  extra 
expenses  were  incurred,  such  recoupment  could 
be  set  up,  but  the  deduction  could  not  go  be- 
yond the  amount  of  damage  proved. 

5.  Appeal— Exceptions    to    Auditor's    Re- 
port. 

Several  of  the  exceptions  to  the  auditor's 
report  are  not  sufficient  in  form,  but  from  an 
examination  of  the  entire  record  no  error  re- 
quiring a  reversal  appears. 
(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Oourt,  Habersham 
County;  J.  J.  Eimsey,  Judge. 

Action  by  S.  J.  Stubbs  and  another  against 
J.  C  McConnell.  There  was  judgment  for 
plalntiifs,  and  defendant  brings  error.  Af- 
firmed. 

8.  J.  Stubbs  and  F.  B.  Stubbs  brought 
their  equitable  petition  against  J.  G.  Mc- 
Gonnell,  alleging  in  substance  as  follows:  On 
March  17,  1902,  plaintiffs  entered  into  an 
agreement  with  McConnell,  forming  a  limited 
partnership  for  the  manufacture  and  sale 
of  lace  leather.  The  contract  attached  to 
the  petition  provided,  that  they  agreed  to 
enter  into  a  limited  partnership;  that  Mc- 
Connell, in  consideration  of  the  famishing 
by  the  other  parties  of  $5,000,  to  be  used  in 
buying  new  machinery,  making  Improvements 
on  buildings,  and  paying  for  hides,  tanning, 
and  materials,  agreed  to  put  in  the  building 
which  he  then  had,  and  the  ground  which  it 
occupied,  together  with  all  the  machinery, 
tools,  and  other  articles  on  hand  belonging 
to  him,  "for  one-half  of  the  net  profits  of 
the  business  for  not  less  than  12  months. 
At  the  expiration  of  the  12  months,  if  the 
parties  of  the  second  part  desire  to  dis- 
continue the  partnership,  the  party  of  the 
first  part  agrees  to  give  them  four  prom- 
issory notes  for  $1,250  each,  with  interest  at 
8  per  cent  per  annum.  The  first  to  be 
due  in  three,  the  second  in  six,  the  third  in 
nine,  and  the  fourth  in  12  months  from  date; 
but  reserves  the  right  to  pay  the  money 
instead.  Party  of  the  first  part  agrees  to 
keep  books,  invoices,  and  have  cashier  of 
Cornelia  Bank  check  out  for  the  same.  And 
to  further  secure  party  of  the  second  part, 
said  company  agrees  to  insure  said  plant  for 
not  less  than  $5,000,  to  be  paid  to  said  S.  J. 
and  F.  B.  Stubbs  as  their  interest  may  ajjh 
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pear.  It  is  also  agreed  and  understood  that 
said  bosinees  shall  be  bolden  and  responslbla 
for  said  $5,000  put  into  the  company  by 
said  parties  of  the  second  parf  McConnell 
agreed  to  superintend  the  manufacture  of 
the  leather,  and  the  other  parties  agreed  to 
furnish  the  $5,000  as  soon  as  it  could  ba 
used  advantageously  in  the  business,  and  to 
look  after  the  purchase  of  plenty  of  "number 
1  spready  hides."  They  further  agreed  to 
sell  or  cause  to  be  sold  all  the  lace  leather 
manufactured  by  the  company  to  the  best 
advantage  and  to  the  best  of  their  ability, 
without  any  cost  to  the  company  In  buying 
hides  and  selling  leather  except  actual  trav- 
eling expenses.  They  were  to  have  one-half 
the  net  profits  of  the  business  for  the  12 
months.  McConnell  reserved  the  right  to  pay 
back  to  them  the  entire  $5,000  in  90  days 
from  the  date  of  the  contract  with  interest 
at  8  per  cent  They  reserved  the  right  to 
put  !n  $25,000  more  capital  and  carry  out 
a  certain  contract  referred  to  as  having  been 
drawn  by  one  Wade  and  signed  by  McCon- 
nell, at  any  time  after  the  expiration  of  90 
days  and  during  the  12  months.  The  allega- 
tions of  the  petition  continued  thus:  Plain- 
tiffs furnished  the  $5,000  which  was  used 
in  the  business.  McConnell  put  in  the  build- 
ing, machinery,  etc.,  and  the  new  machinery 
and  material  purchased  with  the  $5,000  also 
went  in  as  partnership  assets.  The  business 
was  put  into  operation.  McConnell  repre- 
sented to  them  that  he  had  obtained  a  patent 
on  a  process  for  manufacturing  lace  leather; 
that  he  had  already  manufactured  a  quantity 
of  It;  that  it  had  fotmd  ready  sale  at  re- 
munerative prices;  and  that  he  gave  to  plain- 
tiffs the  names  of  certain  customers  with 
whom  he  had  established  a  trade,  and  repre- 
sented that  the  leather  was  of  good  quality 
and  readily  marketable.  They  relied  upon 
these  representations  in  entering  into  the 
partnership  and  investing  their  nraney.  But 
although  as  soon  as  the  leather  was  manu- 
factured they  made  every  effort  to  sell  it, 
and  visited  a  number  of  cities,  and  offered  it 
to  various  dealers  in  such  leather,  it  proved 
impossible  to  find  a  market  for  it  Nearly 
all  the  former  customers  of  McConnell,  to 
whom  he  had  referred  them,  denounced  the 
leather  as  unfitted  for  the  use  for  which  it 
was  Intended,  and  refused  to  buy  it  Being 
submitted  to  various  tests,  it  was  found  in- 
ferior and  unsuitable  for  the  use  for  which  it 
was  intended.  They  thereupon,  to  avoid  un- 
necessary expense,  declined  to  undertake  fur- 
ther the  sale  of  the  leather,  but  authorized 
McConnell,  upon  his  assurance  that  he  could 
sell  it,  to  proceed  to  do  so.  Acting  for  the 
firm,  he  had  already  manufactured  several 
thousand  dollars  worth  of  the  leather,  and 
has  since  manufactured  a  large  quantity  of 
it  and  according  to  his  statement  to  the  plain- 
tiffs, has  sold  over  $11,000  worth  of  it  Plain- 
tlffs  are  willing  to  account  to  the  firm  for 
the  cost  of  selling  it,  less  a  reasonable  amount 
allowed  for  traveling  expenses.    At  the  ex- 


piration of  the  12  months  provided  in  the 
contract  plaintiffs  nottfled  McConnell  that 
they  desired  to  discontinue  the  partnership, 
and  demanded  that  he  give  them  the  notes 
as  the  contract  provided,  but  he  refused  to 
do  so.  They  claimed  the  right  to  one-half 
the  net  profits  and  to  withdraw  their  $5,000, 
and  that  the  assets  should  be  bound  ''and 
plaintiffs  say  their  right  is  now  perfect  and 
their  said  claim  is  matured."  McConnell 
has  taken  entire  control  of  the  plant  ma- 
chinery, accounts,  assets,  and  profits  of  the 
business,  and  is  continuing  to  run  it  at  great 
risk  to  them  and  to  the  assets,  without  their 
consent  He  is  collecting  accounts  due  tht 
firm  and  applying  the  money  as  he  sees  fit 
He  refuses  to  come  to  any  settlement  with 
plaintiffs,  or  to  pay  them  their  half  of  the 
net  profits  of  the  business;  "or  their  $5,000, 
or  the  amount  due  them  as  aforesaid."  On 
Information  and  belief  they  charged  McCon- 
nell to  be  insolvent  They  pray  that  he  be 
required  to  account  to  them  for  their  In- 
terests In  the  business  and  assets;  that  they 
be  paid  one-half  the  net  profits  of  the  busi- 
ness "and  the  amounts  due  them  by  said 
firm  as  aforesaid";  that  their  Hen  for  $5,000 
be  enforced  against  the  assets;  that  a  re- 
ceiver be  appointed  and  McConnell  be  en- 
joined from  collecting  the  assets;  that  an 
auditor  be  appointed;  that  the  partnership 
be  declared  dissolved;  aAd  for  general  relief. 
The  defendant  admitted  the  making  of  the 
contract  and  the  furnishing  by  plaintiff  of 
the  $5,000  as  agreed,  but  denied  that  It  was 
used  as  provided  for  in  the  contract  They 
admitted  the  putting  into  the  business  of  the 
plant  tools,  etc.,  and  the  $5,000,  but  denied 
that  the  property  belonged  to  the  partnership, 
•'as  there  is  now  no  partnership."  Tliey 
denied  the  allegations  of  the  plaintiffs  In  re- 
gard to  the  impossibility  of  finding  customers 
for  the  leather,  and  in  regard  to  its  character, 
but  alleged  that  the  plaintiffs  themselves 
violated  the  contract  and  failed,  and  refus- 
ed to,  sell  the  leather  as  they  had  agreed. 
He  admitted  the  allegations  in  regard  to  the 
manufacture  and  sale  by  him  of  leather.  He 
denied  that  the  business  was  being  run  at  the 
risk  of  the  plaintiffs.  He  admitted  that  he 
refused  to  pay  the  amount  which  they  claim- 
ed, and  denied  that  it  was  correct,  or  that  he 
owed  them  anything,  and  denied  insolvency. 
By  way  of  cross-petition  he  alleged  that  the 
plaintiffs  violated  the  contract  willfully 
abandoned  the  business,  and  refused  to  buy 
hides  or  sell  or  have  sold  the  products  of  the 
factory  >  that  of  the  $5,000  which  they  were 
to  contribute  to  the  capital  they  used  $1,500 
In  buying  a  car  load  of  hides,  which  were  al- 
most worthless,  resulting  in  a  loss  of  at  least 
$1,000.  "And  defendant  submits  that  they 
are  not  now,  nor  since  said  abandonment 
[have]  been  in  copartnership  with  him;  that 
by  said  abandonment  plaintiffs  dissolved 
their  relations  with  defendant"  He  alleged, 
that  by  reason  of  the  failure  of  the  plaintiffs 
to   comply  with  their  contract,  he  lost  at 
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feast  $5»000  In  profits,  and  was  forced  to 
employ  a  man  to  do  traveling  at  a  cost  of 
about  $2,500  per  year;  that  be  Buttered  In- 
Jury  from  tbelr  conduct,  and  prayed  a  judg- 
ment against  tbem. 

No  receiver  was  appointed,  but  the  case 
was  referred  to  an  auditor,  who  made  an  ac- 
counting between  the  parties  and  found  that 
the  plaintiff  should  recover  of  the  defendant 
$5,000  principal,  with  interest  from  March  17, 
1903;  that  up  to  that  date  there  was  a  net 
profit  of  $2,402.38,  of  which  one-half  would 
belong  to  the  plaintiffs;  that  they  were 
chargeable  with  the  necessary  commissions 
paid  for  having  the  leather  sold,  but  as  the 
amount  was  paid  from  the  firm  assets,  they 
were  due  to  the  defendant  one-half  of  It; 
and  also  that  another  item  should  be  deduct- 
ed, leaving  a  balance  due  of  $117.04  as  the 
plaintiffs'  share  of  the  profits  of  the  business. 
He  also  found  for  the  plaintiffs  certain  other 
items  which  it  is  not  material  to  mention. 
The  defendant  filed  a  number  of  exceptions  of 
law  and  fact,  all  of  which  were  overruled. 
The  plaintiffs  amended  their  petition  by 
praying  specifically  that  they  should  have 
judgment  for  the  $5,000  with  interest  from 
March  17,  1903.  The  defendant  moved  to 
recommit  the  cause,  but  did  not  allege  that  he 
desired  to  introduce  any  additional  evidence, 
or  to  make  further  defense,  and  asked  it  sole- 
ly on  the  ground  that  the  auditor  was  not 
Bwom  until  the  day  he  filed  his  report  To 
this  motion  the  plaintiffs  answered  that  the 
defendant's  counsel  had  expressly  waived 
the  taking  of  the  oath  by  the  auditor  before 
the  hearing  of  the  case,  stating  that  the 
oath  could  be  taken  by  him  at  any  time ;  that 
both  sides  waived  the  taking  of  the  oath  be- 
fore the  auditor  should  proceed  with  the  hear- 
ing, and  that  he  did  take  the  oath  in  accord- 
ance with  their  agreement  After  hearing 
evidence  on  the  subject  (which  is  not  before 
the  Supreme  Court),  the  judge  overruled  the 
motion  to  recommit  >  and  having  disapproved 
all  the  exceptions,  he  entered  a  decree  in  fa- 
vor of  the  plaintiffs.  The  defendant  ex- 
cepted. 

J.  B.  Jones,  for  plaintiff  In  error.  H.  H. 
Dean  and  H.  H.  Perry,  for  defendants  in  er- 
ror. 

LUMPKIN,  J.  (after  stating  the  facts). 
1.  The  contract  was  not  in  dispute.  The 
plaintiffs  claimed  that  they  were  entitled  to 
have  the  $5,000  repaid  to  tbem.  The  defend- 
ant denied  it  The  Issue  was  fully  made  in 
the  pleadings  and  the  evidence,  and  the  audi- 
tor passed  on  it  and  found  in  favor  of  the 
plaintiffs.  The  amendment  introduced  no 
new  issue,  but' simply  adjusted  the  prayer  of 
the  petition  more  specifically  to  the  finding 
of  the  auditor  and  the  evidence  submitted  to 
him.  There  was  no  error  in  allowing  such 
an  amendment.  Sterling  Electric  Co.  v.  Au- 
gusta Telephone  Co.»  124  Oa.  371,  52  S.  E. 


541 ;  Mllner  v.  Mutual  Benefit  Ass'n,  104  Ga. 
101,  30  S.  E.  948. 

2.  There  was  no  error  in  overruling  the 
motion  to  recommit  the  case  to  the  auditor. 
It  was  not  based  pn  the  ground  that  defend' 
ant  desired  to  introduce  further  evidence  or 
make  further  defense,  but  on  the  ground 
that  the  auditor  had  not  taken  the  oath  at 
the  proper  time^  It  was  alleged  in  an  an- 
swer filed  by  plaintiffs  to  the  motion  that  this 
was  distinctly  waived  by  agreement  of  coun- 
sel for  the  respective  parties,  and  that  he 
acted  on  the  agreement  in  delaying  the 
taking  of  the  oath.  The  court  heard  evi- 
dence on  the  subject  and  overruled  the  mo* 
tion. 

3.  Ordinarily,  "in  the  absence  of  an  agree- 
ment to  that  effect  in  the  contract  of  part- 
nership, a  partner  is  not  liable,  upon  an  ac- 
counting subsequently  to  a  dissolution  of  the 
firm,  for  a  depreciation  In  the  value  of  the 
manufacturing  plant  which  \b  the  subject 
of  the  partnership;  but  the  loss  caused  by 
the  depreciation  must  be  borne  by  the  part- 
nership." Houston  V.  Polk,  124  Ga.  103,  52 
S.  E.  83.  In  the  present  case  under  the  con- 
tract the  partnership  was  only  to  last  for 
one  year,  unless  continued  in  the  manner 
provided  for  by  it;  and  it  declared  that  the 
plaintiffs  should  haVe  one-half  of  the  net 
profits  during  the  12  months  of  its  continu- 
ance. They  contended  that  they  elected  to 
terminate  the  partnership  and  have  their 
money  returned  to  them,  together  with  one- 
half  of  the  net  profits,  as  the  contract  pro- 
vided. The  defendant  did  not  contend  that 
there  was  a  continuing  partnership  after 
that  time  so  that  the  property,  assets,  and 
business  were  those  of  an  existing  firm.  He 
also  asserted  that  the  partnership  had  ter- 
minated, but  claimed  tliat  he  owed  the  plain- 
tiffs nothing,  and  in  fact  was  entitled  to  a 
judgment  against  them.  He  retained  all  of 
the  property  in  his  hands  and  denied  any 
right  on  their  part  Under  such  circum- 
stances the  auditor  did  not  err  in  holding 
that  the  plaintiffs  were  entitled  to  an  ac- 
counting for  one-half  of  the  net  profits  as  of 
March  17,  1903,  the  date  fixed  by  the  con- 
tract Gn  this  subject  see  Miller  v.  Free- 
man, 111  Ga.  663,  36  S.  E.  961,  51  L.  R.  A. 
504;  Laswell  v.  Robbins,  89  111.  219;  Brown's 
Appeal,  89  Pa.  139. 

4.  The  failure  of  the  plaintiffs  to  sell  the 
leather  did  not  result,  under  the  facts  dis- 
closed in  the  evidence,  in  totally  destroy- 
ing all  rights  on  their  part  for  €in  account- 
ing. But  the  consequent  additional  ex- 
penses should  be  charged  against  them.  2 
Bates  on  Partnership,  780 ;  Stegman  v.  Berry- 
hill,  72  Mo.  307 :  Funk  v.  Leachman,  4  Dana 
(Ky.)  24;  Water  Lot  Co.  v.  Leonard,  30 
Ga.  560  (4) ;  Lewis  v.  Chisholm,  68  Ga.  40 
(2).  In  Tutt  V.  Land,  50  Ga.  340  (5),  it  was 
said:  **When  one  partner  seeks,  by  way  of 
recoupment  to  have  a  deduction  made  from 
the  amount  of  the  claim  of  the  other  in  the 
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profits,  on  aoconnt  of  fraud  or  neglect,  or 
acts  of  (llsloyally  to  the  partnership,  where- 
lij  the  Interest  of  the  firm  suffered  damage, 
mch  deduction  cannot  go  bes^nd  the  amount 
of  damage  proven.'*  On  page  358,  Trippe,  J., 
In  delirering  the  opinion,  said:  **But  it  can- 
not be  the  rule  that  one  partner  can  set  up 
that  the  other  has  been  false  to  duty,  and 
thereby  he  can  claim  all  the  assets,  capital 
and  profits.  He  may  recoup  or  claim  for 
damages ;  but  must  show  what  the  damages 
are." 

5.  Several  of  the  exceptions  to  the  au- 
ditor's report  are  too  general  in  character, 
or  fail  to  sufficiently  set  out  or  specify  the 
evidence  relied  on  to  support  them.  But 
from  an  examination  of  the  entire  record 
we  are  of  the  opinion  that  no  error  was  com- 
mitted which  requires  a  reversaL 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  ATEINSON,  J.,  who  did  not  pre- 
Bida 


(124  6a.  9») 

ATLANTA,  K.  ft  N.  BY.  00.  ▼.  McKINNEIY. 

(Supreme   Court  of  Georgia.    Feb.  19,   1906.) 

L  COVENANTS—COVTOAIVT  TO   SUFFXiT  WATEB 
— CONSTBUCnON. 

The  purchaser  of  the  water  rights  upon 
a  parcel  of  land  covenanted  with  the  venaor, 
who  was  the  owner  of  an  adjacent  lot,  to  ''carry 
and  coDvey  sufficient  water  to  the  residence  [of 
the  covenauteel  for  the  ample  use  and  accommo- 
dation of  said  residence  and  its  occupants." 
Held,  that  the  covenant  to  supply  the  residence 
with  water  ran  with  the  land,  and  bound  the 
Bucessor  In  title  of  the  covenantor. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  14, 
Cent  Dig.  Covenants,  §  65.] 

2.  Covenants— Creation— PsBSONS   BonNi>— 

Grantee  in  Deed. 

Where  lands  are  conveyed  by  indenture  to 
a  person  who  does  not  sign  the  deed,  yet  if 
he  enter  upon  the  land  and  accept  the  deed 
in  other  matters,  he  will  be  bound  by  covenants 
contained  in  it 

[Ed.  Note. — For  eases  In  point,  see  voL  19, 
Cent  Dig.  Covenants,  S|  69,  70.] 

8.  Saiob— Construction. 

Covenants  are  to  be  so  construed  as  to 
carry  into  effect  the  intention  of  the  parties, 
which  is  to  be  collected  from  the  whole  instru- 
ment, and  the  circumstances  surrounding  Its 
execution. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent   Dig.   Covenants,    §   20.] 

4.  Saics. 

Applying  this  rule  of  construction  to  the 
instrument  in  the  present  case,  the  covenant 
was  that  the  water  to  be  supplied  by  the 
covenantor  was  to  be  water  derived  from  the 
water  rights  which  were  the  subject-matter 
of  the  agreement  between  the  parties. 

6.  Deed— Requisites— Seal. 

Under  the  provisions  of  Civ.  Code  1895, 
i  3599,  a  seal  is  not  an  essential  reQuisite  to 
a  deed. 

[Ed.  Note. — For  cases  in  point,  see  voL  16. 
Cent.  Dig.  Deeds,  {{  99,  103.] 

(L  Covenants— Seal. 

The  instrument  containing  a  covenant  need 
not  ba- under  seaL 


7.  liDOTATION     OF    AOTIONS— PEUOD— AOTION 

ON  Covenant. 

A  right  of  action  by  the  covenantee  against 
the  successor  in  title  of  the  covenantor,  upon 
a  covenant  running  with  the  land,  which  is 
contained  in  a  deed  not  signed  bv  the  cova- 
nantor,  is  barred  in  six  years  from  its  breach. 
B,  Same. 

The  petition  set  forth  a  cause  of  action 
for  the  breach  of  a  continuing  covenant,  but 
upon  the  trial  the  plaintiflE  will  not  be  allowed 
to  recover  for  a  period  exceeding  six  years  pre- 
ceding the  filing  of  the  suit. 
(Syllabus  by  the  Court) 

EYror  from  Superior  Conrt,  Fannin  Coon- 
ty;   Geo.  F.  Gober,  Judge. 

Action  by  M.  McKinney  against  the  At- 
lanta, Knoxville  ft  Northern  Railway  Com- 
pany. A  general  demui-rer  to  tbe  petition 
was  overrnled,  and  defendant  brings  error. 
Affirmed. 

McKlnn^  biongbt  snit  against  tbe  Atlanta, 
KnoxvlUe  ft  Northern  Railway  Company,  and 
alleged:  On  September  18,  1886,  Andrew  W. 
Qreen  conveyed  to  petitioner  the  etdnsive 
right  to  the  use  and  control  of  all  the  springs 
and  branches  upon  a  described  lot  of  land  in 
Fannin  county,  tat  the  purpose  of  being  used 
<m  an  adjacent  lot  of  land.  On  November 
12,  1888,  petitioner  conveyed  to  the  Marietta 
ft  North  Georgia  Railroad  Company  the 
right  to  the  use  of  water  from  the  branches 
and  springs  on  the  said  lot  of  land,  for  the 
purpose  of  supplying  its  water  tank  at  Blue 
Ridge,  Ga.,  *'ln  consideration  of  the  fact  that 
said  Marietta  ft  North  Georgia  Railroad 
company  shall  carry  and  convey  sufficient 
water  to  the  residence  of  said  McKinney  for 
the  ample  use  and  accommodation  of  said  resi- 
dence and  its  occupants."  It  is  further  alleg- 
ed that  the  Atlanta,  Knoxville  ft  Northern 
Railway  Company  purchased  all  the  prop- 
erty, rights,  and  franchises  of  the  Marietta 
ft  North  Georgia  Railroad  Company  at  a  re- 
ceiver's sale,  and  became  thereby  bound  by 
all  the  conditions  of  the  above-described  deed, 
and  that  for  more  than  four  years  and  ever 
since  the  purchase  of  the  Marietta  ft  North 
Georgia  Railroad  the  defendant  has  been 
continuously  using  the  water  conveyed  in  the 
above-described  deed,  and  that  neither  the 
defendant  nor  its  assignor  ever  carried  water 
to  the  residence  of  petitioner.  Petitioner 
claimed,  as  damages  for  the  breach  of  the 
covenant,  $500  as  the  cost  of  conveying  the 
water  to  his  residence  as  contemplated  in  the 
deed,  and  the  value  of  the  use  of  the  water 
at  the  rate  of  $25  per  year  since  November 
12,  1888,  the  date  of  the  covenant  The  de- 
fendant demurred  generally  to  the  petition, 
and  specially  to  that  portion  seeking  damages 
for  the  cost  of  conveying  the  water  to  the 
petitioner's  residence.  The  special  demurrer 
was  sustained,  and  the  general  demurrer 
overruled.  To  the  Judgment  overruling  tbe 
general   demurrer  the  defendant    excepted. 

Clay  ft  Blair  and  Wm.  Butt,  for  plaintiff 
in  error.  J.  Z.  Foster,  O.  R.  Dupree,  and 
Thos.  A.  Brown,  for  defendant  In  error. 
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COBB,  P.  X  (after  stating  the  foregoing 
facts).  The  right  of  action  of  the  petitioner 
depends  upon  whether  or  not  the  covenant 
to  convey  water  to  his  residence  is  a  covenant 
running  with  the  land.  If  it  is  a  real  cove- 
nant, he  may  recover  for  its  breach  against 
the  assignee  of  the  covenantor.  If  it  is  only 
a  collateral  or  personal  covenant,  he  has  no 
cause  of  action.  The  determination  of  a 
question  of  this  character  is  usually  one  of 
some  difficulty.  "All  covenants  are  either 
real  or  personal.  Those  so  closely  connected 
with  the  realty  that  their  benefit  or  burden 
passes  with  the  realty  are  construed  to  be 
covenants  real;  all  others  are  personal."  11 
Cyc.  1052.  "Whether  a  covenant  will  or  will 
not  run  with  the  land  does  not,  however,  so 
much  depend  on  whether  it  is  to  be  perform- 
ed on  the  land  itself,  as  on  whether  it  tends 
directly  or  necessarily  to  enhance  its  value 
or  render  it  more  beneficial  and  convenient  to 
those  by  whom  it  is  owned  or  occupied.** 
Id.  1081.  "Covenants,  in  order  to  run  with 
the  land,  must,  however,  relate  to  the  Interest 
or  estate,  so  that  their  performance  or  non- 
performance will  efl^ect  the  quality,  value,  or 
mode  of  enjoyment  of  the  estate."  8  Am.  & 
Elng.  Enc.  Jm  139.  These  definitions  are 
founded  directly  upon  Spencer's  Case,  6 
Coke,  16,  1  Smith's  Leading  Cases  (9th  Ed.) 
174,  or  upon  authorities  derived  therefrom. 
The  rule  as  there  laid  down  is  as  follows: 
*'When  the  covenant  extends  to  a  thing  in 
esse,  parcel  of  the  demise,  the  thing  to  be 
done  by  force  of  the  covenant  is  quodam- 
modo  annexed  and  appurtenant  to  the  thing 
demised,  and  shall  go  with  the  land  and  shall 
bind  the  assignee  although  he  be  not  bound 
by  express  words;  but  when  the  covenant 
extends  to  a  thing  which  is  not  in  being  at  the 
time  the  demise  is  made,  it  cannot  be  appur- 
tenant or  annexed  to  the  thing  which  hath 
no  being."  In  the  case  of  Atlanta  Con.  St 
Ry.  V.  Jackson,  108  Ga.  638,  34  S.  E.  184,  Mr. 
Chief  Justice  Simmons  said:  "To  constitute 
a  covenant  running  with  the  land,  the  cove- 
nant 'must  have  gelation  to  the  interest  or 
estate  granted,  and  the  act  to  be  done  must 
concern  the  interest  created  or  conveyed.'  1 
Ballard,  Real  Prop,  i  491.  In  2  Kerr  on 
Real  Prop.  §  1218,  it  Is  said:  'Of  the  cove- 
nants in  a  lease,  some  run  with  the  land, 
while  others  are  binding  only  upon  the  per- 
son. *  ♦  ♦  In  order  that  it  may  run  with 
the  land,  its  performance  or  nonperformance 
must  affect  the  nature,  quality,  or  value  of 
the  property  demised,  independent  of  col- 
lateral circumstances,  or  it  must  affect  the 
mode  of  enjoyment,  and  there  must  be  a 
privity  between  the  contracting  parties.*** 
In  the  present  case  the  thing  demised  was 
the  right  to  the  use  of  water  from  springs 
and  branches  upon  a  certain  lot  of  land  for 
the  purpose  of  supplying  a  water  tank.  The 
covenant,  the  breach  of  which  is  alleged,  was 
the  agreement  to  convey  a  part  of  the  water 
to  the  residence  of  the  plaintiff.  Under  the 
rules  above  laid  down,  we  think  it  is  clear 


that  this  i»  a  covenant  running  with  the 
land.  It  measures  up  to  every  test  suggest- 
ed. It  not  only  relates  to  the  Interest  or  es- 
tate conveyed;  it  is  inseparably  annexed  to 
and  a  part  of  it,  a  charge  upon  it  It  affects 
the  nature,  quality,  and  value  of  the  thing 
demised.  It  qualifies  its  mode  of  enjojrment; 
it  restricts  its  usa  It  is  inextricably  woven 
into  the  manner  in  which  the  grantee  shall 
enjoy  the  thing  demised.  "A  covenant  by  a 
lessor  to  supply  houses  with  water  at  a  rate 
therein  mentioned  for  each  house  also  runs 
with  the  land,  and  for  a  breach  of  it  the  as- 
signee of  the  lessee  may  maintain  an  action 
against  the  reversioner.*'  1  Taylor*s  Land. 
&  Tenant,  380,  citing  Jourdain  v.  Wilson,  4 
B.  &  A.  266.  See,  generally,  upon  oovenanta, 
the  following  authorities:  Notes  to  Gibson 
r.  Holden  (111.)  56  Am.  Rep.  151;  notes  to 
to  Geiszler  v.  De  Graaf  (N.  Y.)  82  Am.  SL 
Rep.  664;  Bronson  v.  Coffin  (Mass.)  11  Am. 
Rep.  335;  Winfield  r.  Hennlng,  21  N.  J.  BSq. 
188;  Kellogg  v.  Robinson  (Vt)  27  Am.  Dec. 
550;  Gilmore  v.  Mobile  &  Montgomery  Ry. 
Co.  (Ala.)  58  Am.  Rep.  627;  Perkins  Mfg. 
Co.  V.  Williams,  98  Ga.  391,  25  S.  E.  556;  Ga. 
So.  Ry.  V.  Reeves,  64  Ga.  492;  Howard  Mfft. 
Co.  V.  Water  Lot  Co.,  53  Ga.  689.  In  the  case 
of  Cooke  V.  Chilcott,  L.  R  3  COl  Div.  694,  It 
Is  said:  "A  purchaser  of  a  piece  of  land 
with  a  well  or  spring  upon  it  covenanted  with 
the  vendor,  who  retained  land  adjoining  In- 
tended to  be  disposed  of  for  building  sites,  to 
erect  pump  or  reservoir,  and  to  supply  water 
from  the  well  to  all  houses  built  on  t|ie  ven- 
dor's land.  Held,  that  both  the  benefit  and 
burden  of  the  covenant  ran  with  the  land, 
and  that  the  case  was  not  within  the  second 
resolution  of  Spencer's  Case."  See,  also, 
Shaber  v.  St  Paul  Water  Co.,  30  Minn.  179, 
14  N.  W.  874. 

The  second  rule  in  Spencer's  Case  is  stated : 
**But  when  the  convenant  extends  to  a  thing 
which  is  not  in  being  at  the  time  the  demise 
is  made,  it  cannot  be  appurtenant  or  annexed 
to  the  thing  which  hath  no  being,**  and  this 
rule  was  urged  as  a  sufficient  reason  for 
holding  that  the  covenant  in  the  present  case 
was  not  one  running  with  the  land.  This 
rule  has  been  severely  criticised  by  various 
courts  of  this  country  and  of  England.  See 
American  notes  to  Spencer's  Case,  1  Smith's 
Leading  Cases  (9th  Ed.)  186  et  seq. ;  Aikin  v. 
Albany,  Vermont  &  Canada  R.  Co.,  26  Barb. 
(N.  Y.)  294;  Masury  v.  Southworth,  9  Ohio 
St  350.  And  see,  also,  Willcox  v.  Kehoe, 
124  Ga.  484,  52  S.  E.  896.  But  in  the  present 
case  the  facts  do  not  make  out  a  covenant 
extending  to  a  thing  not  in  esse.  The  demise 
is  of  the  right  to  convey  water  ttom  certain 
springs  and  branches  to  a  water  tank.  The 
covenant  is  to  convey  a  part  of  such  water 
to  the  plaintiff's  residence.  The  covenant 
extends  to  the  water  to  1>e  conveyed  to  the 
plaintiff's  residence.  The  water  is  the  sub- 
ject-matter of  the  covenant  The  manner  of 
conveying  it  is  not  even  specified.  The  fact 
that   the   machinery    for  so  conveying   the 
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water  was  not  In  existence  does  not  bring  the 
covenant  wlUin  the  second  rule  of  Spencer's 
Cose.  There  is  an  element  of  fnturity  in 
every  covenant;  a  covenant  is  a  promise  to 
do.  The  manner  of  its  performance  is,  of 
course,  contemporaneous  with  its  perform- 
ance, and  it  is  immaterial  whether  the  means 
upon  wliich  the  manner  of  its  x>erformauce 
is  dependent  be  or  be  not  in  existence  at  the 
time  the  covenant  is  made.  Another  objec- 
tion urged  against  the  alleged  covenant  was 
that  the  deed  of  conveyance  was  a  unilaterial 
contract,  and  that  no  undertaking  of  the 
grantee  in  the  deed,  the  convenantor  in  the 
present  case,  could  be  construed  to  be  more 
than  a  simple  contract,  as  he  neither  signed 
nor  sealed  the  instrument  Unquestionably, 
in  some  jurisdictions,  this  would  be  a  good 
objection.  It  has  been  held  that  the  mere 
acceptance  jof  a  deed  poll  will  not  bind  the 
grantee  therein  as  a  covenantor.  See  8  Am. 
&  Eng.  Enc  Law,  65,  and  dt ;  contra,  11  Cyc. 
1045,  and  cit  But  this  question  is  not  open 
in  this  state;  this  court  having  adopted  the 
rule  stated  in  Taylor  on  Landlord  and  Ten- 
ant, I  245.  "It  [a  covenant]  can  only  be 
created  by  a  deed,  but  may  be  by  a  deed  poll 
(the  party  named  in  the  deed)  as  well  as  by 
indenture,  but  where  lands  are  conveyed  by 
indenture  to  a  person  who  does  not  seal 
the  deed,  yet  if  he  entered  upon  the  land, 
and  accepts  the  deed  in  other  matters,  he  will 
be  bound  by  the  covenants  contained  in  it." 
Georgia  Southern  Railroad  v.  Reeves,  64  Ga. 
494. 

Another  contention  of  the  defendant  was 
that  the  language  of  the  instrument  should 
not  be  construed  as  a  covenant  to  supply  to 
the  plaintiflTs  residence  water  derived  from 
the  water  rights  conveyed  to  the  defendant, 
but  that,  under  the  instrument,  the  defendant 
might  supply  water  from  any  locality  what- 
ever. If  this  construction  were  correct,  the 
covenant  would  undoubtedly  be  collateral, 
personal,  and  independent  of  the  land;  but 
we  do  not  think  it  a  fair  construction  of  the 
deed.  '^Covenants  are  to  be  so  construed  as 
to  carry  into  effect  the  intention  of  the  parties, 
which  is  to  be  collected  from  the  whole  in- 
strument and  from  the  circumstances  sur- 
rounding its  execution."  11  Cyc.  1051,  and 
citations;  Peden  v.  Chicago  Ry.  Co.  (Iowa) 
35  N.  W.  424,  5  Am.  St  Rep.  680.  The  cove- 
nant in  question  reads:  "The  said  M.  McKin- 
ney,  for  and  in  consideration  of  the  fact  that 
jaaid  Marietta  &  North  Georgia  Railway  Com- 
pany shall  carry  and  convey  sufficient  water 
to  the  residence  of  the  said  McKinney  for  the 
ample  use  and  accommodation  of  the  said 
residence  and  its  occupants,  then  and  in  that 
event  the  said  M.  McKinney  grants,  sells, 
and  conveys  unto  said  Marietta  &  North 
Georgia  Railway  Company  the  right  to  the 
free  and  unrestricted  use  of  water  for  the 
supplying  of  the  railroad  water-tank  at  Blue 
Ridge,  in  said  county,  with  ample  and  suf- 
ficient water  for  their  use  from  all  the  springs 
and  branches  for  the  use  of  said  company," 


etc  It  seems  to  us  apparent  that  it  was  the 
intention  of  the  parties  that  the  water  con- 
veyed to  the  plaintiff's  residence  should  be 
from  the  springs  and  branches  which  were  the 
subject-matter  of  the  agreement  The  gran- 
tor reserves  what  might  be  said  to  be  the  first 
lien  upon  the  water,  and  it  is  only  after  the 
needs  of  his  residence  are  satisfied  that  the 
defendant  is  given  the  unrestricted  use  of 
the  branches  and  springs.  It  would  be  un- 
reasonable to  hold  that  the  intention  of  the 
parties  expressed  in  this  instrument  was  that 
the  water  furnished  to  the  plaintiff  was  to  be 
derived  from  another  locality,  and  conveyed 
by  separate  machinery  to  the  plaintiff's  resi- 
dence. 

The  instrument  containing  the  covenant 
recites  that  it  is  given  under  the  hand  and 
seal  of  the  grantor,  and  it  is  properly  wit- 
nessed, but  after  the  lUgnature  there  appears 
no  seal — ^neither  a  scrawl,  nor  the  usual 
"[L,  S.]."  It  was  contended  that  the  instru- 
ment was  not  a  sealed  instrument,  and  that 
no  covenant  could  arise  except  under  seal. 
Some  device  must  follow  the  signature  which 
is  intended  as  a  seal,  to  constitute  the  instru- 
ment a  sealed  instrument  Ridley  v.  High- 
tower,  112  Ga.  479,  37  S.  E.  733,  and  cit 
Can  a  covenant  be  created  in  this  state  by  a 
writing  not  under  seal?  The  requisites  of  a 
deed  in  this  state  are  declared  by  the  Ck>de 
to  be  as  follows:  "A  deed  to  lands  in  this 
state  must  be  in  writing,  signed  by  the  maker, 
attested  by  at  least  two  witnesses,  and  de- 
livered to  the  purchaser  or  some  one  for  him, 
and  be  made  on  a  valuable  or  good  consider- 
ation. The  consideration  of  a  deed  may  be 
always  inquired  into  when  the  principles  of 
justice  require  it"  Civ.  Code  1895,  I  3599. 
Seals  are  a  relic  of  that  period  when  men, 
as  a  rule,  could  not  write.  For  an  historical 
treatise  upon  seals,  see  the  learned  opinion 
of  Mr.  Chief  Justice  Lumpkin  in  the  case  of 
Lowe  V.  Morris,  13  Ga.  147.  When  signatures 
became  common  acquirements,  a  seal  was  sup- 
posed to  import  a  solemnity  to  the  act  of 
signing  and  a  deliberation  upon  the  contents 
of  the  instrument  The  law  still  maintains 
this  fiction  in  many  instances,  notably  in  the 
application  of  statutes  of  limitation.  As  a 
matter  of  fact  what  is  commonly  used  as  a 
seal  in  Georgia  is  a  printed  word,  or  the 
letters  "L.  S.,"  which  are  already  upon  the 
blank  form  of  the  Instrument  Hence  we 
have  the  anomaly  of  an  instrument  sealed 
before  its  provisions  are  written,  or  even 
known;  and  the  supposed  solemnity  attend- 
ant upon  the  signing  vanishes,  as  does  the 
serious  deliberation  upon  its  contents.  But 
the  custom  of  sealing  was  so  firmly  fixed 
in  the  common  law  that  we  have  Inherited 
the  superstition  of  its  necessity.  This  finds 
expression  in  many  opinions  where  it  has 
been  said,  but  always  as  obiter,  that  signing, 
sealing,  and  delivery  are  necessary  elements 
in  a  deed.  In  no  case  in  the  reports  of  this 
court  so  far  as  the  writer  has  been  able  to 
find,  has  it  been  held,  where  the  point  was 
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raised,  that  a  seal  Is  necessary  to  the  validity 
of  a  deed.  See,  in  this  connection.  Vizard  y. 
Moody,  119  Qa.  923,  47  S.  E.  34S.  In  the 
absence  of  such  a  holding,  we  think  t^e  sec- 
tlon  of  the  Code  quoted  above  is  controlling, 
and  that  no  seal  is  necessary  to  convey  an 
estate  or  interest  in  lands  in  Georgia.  It 
follows  that  if  a  deed  is  valid  In  the  absence 
of  a  seal,  a  covenant  not  under  seal  is  binding 
as  a  covenant  "An  express  covenant  can 
only  be  created  by  deed,  which,  in  order  to 
effect  the  validity  of  the  covenant,  must  it- 
self be  valid  and  binding."    11  Oyc.  1044. 

The  demurrer  also  raises  the  objection 
that  the  action  was  barred  by  the  statute  of 
limitations.  To  deterpiine  this  question  it 
is  necessary  to  ascertain  when  the  cause  of 
action  arose.  And  this  depends  upon  when 
the  covenant  was  broken.  A  right  of  action 
for  the  breach  of  a  covenant  accrues  at  the 
time  of  the  breach,  which  may  be,  but  is  not 
always,  the  time  of  the  execution  of  the  in- 
strument containing  the  covenant.  In  the 
case  of  covenants  of  title  which  are  broken  as 
soon  as  made,  if  broken  at  all,  the  right  of 
action  accrues  immediately  upon  the  execu- 
tion of  the  Instrument  containing  the  cov- 
enant. When  the  covenant  runs  with  the 
land,  the  right  of  action  accrues  at  the 
breach,  whether  that  occur  at  the  time  of  the 
execution  of  the  instrument  or  subsequently. 
11  Gyc  lld4.  The  covenant  in  the  present 
case  was  to  supply  the  residence  of  the  plain- 
tiff with  water  from  the  water  supply  refer- 
red to  in  the  Instrument  It  was  not  a  cov- 
enant to  erect  appliances  necessary  for  that 
purpose.  If  so»  there  would  have  been  a 
breach  of  the  covenant  after  the  lapse  of  a 
reasonable  time  for  the  erection  of  suitable 
appliances,  and  the  statute  would  have  be*  i 
gun  to  run  from  that  date.  But  the  covenant 
was  to  supply  the  water  from  day  to  day  and 
from  year  to  year.  It  was  a  continuing 
covenant  After  the  lapse  of  a  reasonable 
time  for  the  covenantor  to  provide  suitable 
means  for  conveying  the  water  to  the  res- 
idence of  the  plaintiff,  an  obligation  arose 
on  the  part  of  the  covenantor  to  supply  the 
water.  Its  failure  to  do  so  was  a  breach  of 
the  covenant  The  plaintiff's  right  of  action 
would  accrue  from  day  to  day  and  year  to 
year,  as  long  as  the  failure  continued,  and 
the  fact  that  a  portion  of  the  claim  of  the 
plaintiff  would  be  barred,  by  the  statute  of 


limitations  would  not  prevent  him  from  re- 
covering for  that  part  which  had  not  become 
barred  at  the  time  the  suit  was  filed.  In 
Shaber  v.  St  Paul  Water  Co.,  80  Minn.  ISi, 
14  N.  W.  874,  Berry,  J.,  in  dealing  with  a  case 
Involving  a  covenant  similar  to  the  one  under 
consideration,  said:  ^'These  are  therefore 
continuing  covenants,  and  for  that  reason, 
and  because  they  run  with  the  land,  the  dam- 
ages for  their  breach  accrue  to  him  who  holds 
the  property  when  the  breach  occurs,  or,  in 
other  words,  to  the  person  injured,  and  to 
him  the  right  of  action  therefore  necessarily 
belongs.  Jeter  v.  Glenn,  9  Blch.  Law  (S.  C.) 
874.  In  tills  respect  they  are  analogous  to 
covenants  for  quiet  enjoyment  and  warranty, 
which  inure  to  the  protection  of  the  owner  for 
the  time  being  of  the  estate  which  they  are 
intended  to  insure.  Bawle  on  CovenantSi 
852,  and  citations." 

It  now  becomes  necessary  to  determine 
what  statute  of  limitations  would  bar  the 
right  of  action.  The  instrument  creating  the 
covenant  not  being  under  seal,  the  period  of 
limitations  applicable  to  specialties,  20  years^ 
would  not  apply.  The  only  other  provisions 
of  the  statute  of  limitations  that  could  pos- 
sibly be  applicable  are  the  ones  which  relate 
to  simple  contracts '  in  writing,  fixing  the 
period  of  limitations  at  six  years,  or  the  one 
fixing  the  limitatloD  for  an  action  upon  a 
breach  of  a  contract  not  under  the  liand  of  a 
party,  or  upon  an  implied  assumpsit  or  under- 
taking, at  four  years.  Civ.  Code  1895,  H 
8767,  8768.  The  limitation  of  four  years  is 
applicable  to  a  cause  of  action  arising  out  of 
a  transaction  where  there  are  no  writings. 
In  the  present  case  there  is  a  writing,  but 
it  is  not  under  the  hand  of  the  person  sought 
to  be  charged,  nor  of  its  predecessor  in  title. 
But  it  is  a  contract  in  writing,  and  the  de- 
fendant is  bound  by  its  terms.  It  is  more 
nearly  analogous  to  a  simple  contract  in 
writing  than  it  Is  to  a  verbal  undertaking. 
The  period  of  limitation  would  be  six  years. 
Instead  of  four.  The  Judge  properly  over- 
ruled the  demurrer,  because  the  petition  set 
out  a  cause  of  action.  But  upon  a  trial  the 
plaintiff  will  not  be  allowed  to  recover  for  a 
breach  extending  for  more  than  six  years 
before  the  filing  of  his  suit 

Judgment  affirmed.    All  the  Justices  ^ 
cor. 


W-Va.) 


DEEPWATBR  KY.  CO,  t.  D.  H.  MOTTBB  A  CO. 


706 


(60  W.  Va.  66) 

DBBPWATEB  RY.  CO.  y.  D.  H.  MOTTER 
&  CO.  et  al. 

J  Supreme  Court  of  Appeals  of  West  Vininia. 
an.  30,  190a    Rehearing  Denied  Jane  2,  1906.) 

1.  iNJUNCTnoN — ^Pbosegui\ion  or  AcrnoK. 

An  action  of  assumpsit  by  a  railroad  con- 
tractor against  a  railroad  company  to  recover 
for  work  of  constmctioo  under  contract  will  not 
be  enjoined  at  the  company's  instance  merely 
because  a  number  of  creditors  of  such  contract- 
or have  garnished  the  company. 

2.  Equity— Jdbisdiction— Relief   Gsanted. 

It  is  not  an  infallible  rule  that  equity,  hav- 
ing jurisdiction  for  one  purpose,  will  give  full 
relief  on  all  matters  involved,  though  some  be 
proper  for  a  court  of  law.  If  a  trial  of  such 
legal  matters  by  jury  is  essential  to  relief,  or 
peculiarly  more  appropriate  for  trial  by  jury 
than  by  a  judge,  equity  will  decline  jurisdiction 
as  to  those  matters,  leaving  the  parties  to  their 
legal  remedies.  The  facts  of  each  case  must 
determine  as  to  this. 

[Ed.  Note. — For  cases  in  point,  see  voL  19, 
Cent.  Dig.  Equity,  §S  103-114] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Fayette 
County. 

Bill  by  the  Deepwater  Railway  Company 
against  D.  H.  Hotter  &  Co.  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

A.  N.  Campbell  and  Brown,  Jackson  & 
Knight,  for  appellant  Simms  &  Enslow, 
for  appellees. 

BRANNON,  J.  Under  a  contract  with  the 
Deepwater  Railway  Company,  D.  H.  Motter 
&  Co.  did  work  in  the  construction  of  that 
company's  road,  and  brought  an  action  of 
assumpsit  In  the  circuit  court  of  Fayette 
county  against  said  company  for  recovery 
of  their  demand,  the  amount  of  which  and 
the  right  to  any  amount  were  in  great  dis- 
pute between  them.  A  number  of  creditors 
of  Motter  &  Ca  brought  divers  suits  before 
Justices  and  in  court  against  them,  sued  out 
attachments,  and  garnished  the  railroad  com- 
pany as  a  debtor  for  such  construction  work 
of  Motter  &  Co.  In  this  condition  of  things 
the  railroad  company  filed  a  bill  in  chancery 
against  Motter  &  Co.  and  those  various  cred- 
itors, to  enjoin  said  creditors  from  going  on 
with  their  suits  aAd  proceedings  in  garnish- 
ment against  said  railroad  company  until  a 
determination  should  be  had  in  the  chancery 
suit  of  the  validity  of  the  proceedings  and 
demands  of  said  creditors  of  Motter  &  Co. 
and  their  order  and  priority,  and  what  sum 
was  owing  by  the  railroad  company  to  Mot- 
ter &  Co.  available  for  the  payment  of  the 
creditors,  and  to  enjoin  Motter  &  Co.  from 
prosecuting  their  action  of  assumpsit  against 
the  railroad  company,  and  to  settle  the  ac- 
count between  Motter  &  Co.  and  the  railroad 
company  and  all  matters  In  the  case.  An 
injunction  was  awarded,  which  was  after- 
wards dissolved  so  far  as  it  enjoined  the 
prosecution  of  the  action  of  assumpsit,  and 
from  this  partial  dissolution  of  the  injunc- 
tion the  railroad  company  has  appealed. 
6S8.E.--15 


Clearly  the  demand  of  Mottw  &  Co.  is 
legal  In  character,  triable  by  a  Jury  in  a 
law  court  In  the  action  of  assumpsit,  and 
under  the  Constitution,  Motter  &  Co.,  are  en- 
titled to  such  trial,  unless  we  can  see  some 
plain  reason  why  equity  should  deprive  them 
of  it  As  between  the  railroad  company  and 
Motter  &  Co.  a  law  court  can  give  adequate 
and  full  remedy  by  testing  whether  any 
amount  is  due  to  Motter  &  Co.,  and,  if  so, 
how  much.  They  have  a  right  to  have  that 
amount  determined  by  verdict  and  judg- 
ment, as  such  Judgment  would  be  conclusive, 
not  only  between  the  railroad  company  and 
them,  but  as  between  Motter  &  Co.  and  their 
creditors,  as  to  the  fund  liable  for  debt 
Turner  v.  Stewart,  61  W.  Va.  403,  41  S.  B. 
924.  Say  that  the  railroad  company  could 
sue  the  conflicting  creditors  in  equity  to  set- 
tle their  rights  as  to  the  fund  in  its  hands, 
still  that  fact  cannot  disable  Motter  &  Co. 
from  sustaining  a  suit  at  law.  The  fact  that 
these  creditors  on  various  claims  are  pursu- 
ing the  railroad  company  is  a  matter  be- 
tween them,  not  between  the  company  and 
Mottec  and  Ca,  and  cannot  put  it  in  the 
power  of  the  company  to  exclude  Motter  & 
Co.  from  their  proper  chosen  tribunal.  It  is 
this  right  of  Motter.  &  Co.  to  have  their  de- 
mand passed  on  .by  a  Jury  that  must  be  the 
dominant  factor.  We  must  not  ignore  that 
right  The  law  forum's  relief,  as  between 
the  company  and  Motter  &  Co.,  is  full  and 
adequate  to  fix  their  rights.  When  we  ar^ 
met  by  the  plea  that  It  is  not  adequate  be- 
tween the  company  and  the  creditors  of 
Motter  &  Co.,  we  answer,  that  is  another 
matter,  and  that  the  action  of  the  circuit 
court  leaves  the  injunction  in  force  as  to 
that 

Avoidance  of  multiplicity  of  suits  cannot 
give  equity  Jurisdiction  to  stop  the  action 
against  Motter  &  Co.  Themany  suits  against 
them  would  not  give  them  a  place  in  equity, 
as  we  held  in  National  Tube  Co.  v.  Smith 
(W.  Va.)  50  S.  B.  717,  and  under  High  on  In- 
junction (4th  Bd.)  i  65,  and  Id.  (8d  Bd.)  | 
57,  that  "the  fact  of  different  suits  having 
been  brought,  each  having  a  distinct  object, 
founded  on  distinct  and  separate  grounds, 
brought  by  different  persons,  does  not  con- 
stitute such  a  multiplicity  of  suits  as  to  bring 
the  case  within  the  rule  to  warrant  an  injunc- 
tion." But,  there  being  one  fund  in  the  rail- 
road company's  hands  claimed  by  numerous 
conflicting  creditors,  I  doubt  the  application 
of  that  law  to  prevent  the  company  from  as- 
sembling in  one  injunction  suit  those  credit- 
ors. However,  that  cannot  authorize  the  rail- 
road company  to  shut  out  Motter  &  Co.  from 
a  Jury  trial.  (The  court  does  not  decide  as 
to  that)  And  as  between  the  company  and. 
Motter  &  Co.  all  questions  of  amount,  fraud 
in  the  contract,  and  estoppel  by  reason  of 
the  contracts  making  the  engineer's  esti- 
mate final,  can  be  heard  at  law.  The  cass 
of  Nease  v.  Insurance  Co.,  32  W.  Va.  283, 
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9  S.  B.  233,  is  much  relied  upon  by  the  rail- 
road company.  Jurisdiction  in  it  was  based 
on  a  statute.  Besides,  that  was  a  suit  by  a 
sheriff  holding  several  executions,  claimed 
to  be  liens  on  a  fund  in  the  hands  of  an 
insurance  company,  to  which  there*  was  a 
conflicting  claim  by  an  assignee  of  the  party 
who  was  the  execution  debtor  and  the  in- 
sured party.  The  sheriff  sued  for  the  ex* 
ecution  creditors  to  settle  conflicting  claims 
on  a  common  fund.  Creditors  are  not  suing 
here.  The  insured  was  not  suing  the  in- 
surance company  to  recover  his  demand. 
There  was  no  question  as  to  injunction 
against  a  prosecution  of  an  action  at  law. 
The  injunction  was  to  prevent  payment  of 
the  fund  to  the  Insured  party  or  his  assignee 
until  the  conflicting  claims  could  be  adjudi- 
cated. As  to  the  argument  that  the  law 
court  cannot  give  full  relief:  It  may  not 
by  the  way  of  trying  numerous  actions  by 
creditors  against  Motter  &  Co.;  but  it  can 
give  full  relief  between  the  railroad  company 
and  Motter  &  Co.  The  question  of  juris- 
diction is  between  them. 

It  is  argued  upon  such  cases  as  Hot^^hkiss 
V.  Fitzgerald  Plaster  Co.,  41  W.  Va.  357,  23 
S.  E.  576,  that  equity,  having  jurisdiction  for 
one  purpose,  disposes  of  all  matters  involved 
in  the  case,  though  some  b^  of  legal  cogni- 
sance; that,  having  jurisdiction  to  pass  on 
the  conflicting  claims  of  creditors,  it  can  pass 
on  the  matters  involved  between  the  railroad 
company  and  Motter  &  Co.  The  proposition, 
broadly  stated  in  the  books,  is  a  valuable 
rule  of  equity,  but  not  of  universal  applica- 
tion. It  is  true  where  the  rights  arise  out 
of  the  same  transaction ;  but  here  the  rights 
between  the  railroad  company  and  Motter  & 
Co.  arise  out  of  the  contract  between  them, 
whilst  rights,  as  between  Motter  &  Co.  and 
the  creditors,  grow  out  of  other  contracts 
and  transactions.  The  main  point  of  litiga- 
tion is  between  the  company  and  Motter  & 
Co.,  growing  out  of  a  given  transaction  hav- 
ing no  relation  to  the  rights  of  Motter  &  Co.'s 
creditors  against  them;  the  rights  of  those 
creditors  against  the  company  being  merely 
Incidental,  and  the  garnishments  being  given 
only  as  a  reason  for  enjoining  the  action  at 
law.  The  rule  is  not  infallible.  Should  it 
be  applied  to  deprive  one  of  a  jury  trial  in  a 
matter  to  which  a  jury  trial  is  peculiarly  flt? 
In  cases  of  discovery.  Story  says:  "If  the 
proper  relief  be  by  an  award  of  damages, 
which  can  be  ascertained  by  a  jury,  there 
may  be  strong  reason  for  declining  the  exer- 
cise of  jurisdiction,  since  it  is  the  appropri- 
ate function  of  a  law  court  to  superintend 
such  trials.  And  in  many  other  cases,  where 
a  question  arises  purely  of  matters  of  fact  to 
be  tried  by  a  jury,  and  the  relief  is  dependent 
upon  that  question,  there  is  equal  reason  that 
the  jurisdiction  for  relief  should  be  declined. 
Thus,  if  a  bill  seek  discovery  of  a  contract 
for  the  sale  of  goods  and  chattels,  or  a  wrong- 
ful conversion  of  goods,  and  the  breach  of  the 
contract,  or  conversion  of  the  goods,  is  prop- 
erly remediable  in  damages,  to  be  ascertained 


by  a  jury,  the  relief  seems  properly  to  belong 
to  a  court  of  law.  •  •  •  And,  thirdly,  where 
the  remedy  at  law  is  more  appropriate  than 
the  remedy  in  equity,  or  the  verdict  of  a  jury 
is  indispensable  to  the  relief  sought,  the  juris- 
diction will  be  declined,  or  if  retained,  will 
be  so  subject  to  a  trial  at  law."  Story's  Bq. 
§§  72,  73.  The  Virginia  court  said  that,  so 
far  from  the  rule  being  inflexible,  '*where  the 
remedy  at  law  is  more  appropriate  than  in 
equity,  or  where  the  verdict  of  a  jury  is  prop- 
er, the  jurisdiction  will  be  declined,  or,  if  re- 
tained, will  be  held  subject  to  a  trial  at  law. 
It  is  impossible  to  lay  down  any  general 
rule  without  running  counter  to  some  plain 
exception  or  well-recognized  modification.*' 
"The  facts  of  each  case  must  determine 
whether  equity  will  go  on  and  decree  against 
all  the  parties,  or  leave  the  parties  to  their 
appropriate  remedy  at  law."  Walters  v. 
Bank,  76  Va.  12.  I  have  taken  for  granted, 
for  argument,  that  there  is  jurisdiction  as  to 
the  creditors ;   but  we  do  not  decide  it. 

I  doubt  whether  under  section  4,  c.  131. 
Code  1899,  the  court  could  have  the  damages 
assessed  by  a  jury,  and  therefore  the  allow- 
ance to  proceed  with  the  action  was  right; 
and  we  affirm  the  order. 


(00  w.  Va.  ») 

WILLIAMSON  V.  MUSICS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.   18,  1906.    Rehearing  Denied 

June  2,   1906.) 

1.  Appeal  —  Decisions  Reviewable  —  E5i.ec- 
TioN  Contests. 

This  court  has  jarisdiction,  upon  writ  of 
error,  to  review  the  final  order  of  a  circuit 
court  in  an  election  contest  for  a  county  office, 
where  it  is  shown  that  the  value  of  the  office 
is  greater  than  $100. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Brror.  §  189.] 

2.  Elections— Election  Contest— CoNSTrru- 
TiONAL  Law— Appeal. 

The  part  of  chapter  80  of  the  Acts  of  the 
Legislature  of  1901  (Acts  1901,  p.  80)  which 
provides  for  an  appeal  by  either  party  from 
the  final  order  or  decision  of  the  county  court 
in  an  election  contest  for  a  county  or  district 
office  to  the  circuit  court,  and  a  trial  de  novo 
in  that  court,  is  constitutional. 

[Ed.  Note. — For  cases  in  point,  see  vol.   18^ 
Cent  Dig.   Elections,  §§  247,  317.] 

3.  Same— Returns— Rejection. 

Before  the  certificate  return  of  the  result 
of  an  election  made  by  the  commissioners  of 
election  can  be  rejected  on  the  ground  of  fraud 
in  the  conduct  of  the  election,  it  must  appear 
that  the  proceedings  in  the  conduct  thereof  were 
so  tainted  with  fraud  as  to  change  the  result 
or  that  the  truth  cannot  be  deduced  from  the 
return. 

4.  SAM1>— IBBEOULABITIES. 

Irregularities  in  the  conduct  of  an  elec- 
tion are  generally  to  be  disregarded,  unless  the 
statute  declares  that  they  shall  be  fatal  to 
the  election,  or  unless  they  are  such  in  them- 
selves as  to  change,  or  to  render  it  impossible 
to  ascertain,  the  result 

[Ed.  Note. — ^For  cases  in  point,  see  voL  18, 
Cent  Dig.  Elections,  §  197.] 

5.  Same. 

As  a  general  rule,  when  the  true  result 
of  a  legal  election  has  been  asoertained*  or  can 
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be  ascertained,  by  the  officers  charged  with  the 
performance  of  the  duty,  no  irregularity,  mis- 
take, or  even  frand,  committed  by  any  of  the 
officers  conducting  the  election  or  by  any  other 
person,  will  render  the  election  void. 

[Ed.  Note. — ^For  cases  in  noint,  see  vol.  18, 
Coit  Dig.  Elections,  »  197-2(KS.] 

d.   SAM»— CkBTOTOATB— RETUBK— CONCLUaiVB- 

NES8. 

Where,  upon  the  trial  of  an  election  con- 
test for  a  county  office,  it  appears  that  the  bal- 
lots cast  at  an  election  precinct  have  been 
tampered  with  after  the  return  by  the  com- 
missioners of  election,  and  that  part  of  the 
ballots  are  yoid  because  one  poll  clerk  had 
signed  thereon  the  names  of  both  poll  clerks, 
and  that  the  remainder  of  the  ballots  are  not 
void  for  want  of  proper  signing  by  both  poll 
clerks,  and  that  the  certificate  return  of  the 
result  of  the  election  made  by  the  commissioners 
thereof  is  not  otherwise  impeached,  the  ballots 
will  not  prevail  over  the  certificate  return  as 
evidence  of  the  result  of  the  election  at  that  pre- 
cinct. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Elections,  S§  298,  299.] 

Poffenbarger  and  McWhorter,  JJ.,  dissenting. 

(Syllabus   by   the   Court) 

Error  to  Circuit  Court,  Mingo  Comity. 

Proceeding  by  H.  H.  Williamson  against 
E.  E.  Muslck  to  contest  the  election  of  sheriff. 
Judgment  for  contestant,  and  Muslck  brings 
error.    Reversed. 

Sheppard  &  Ooodykoontz,  Harry  Bcherr, 
Mollohan,  McClintic  &  Mathews,  Charles  B. 
Hogg,  S.  U.  G.  Rhodes  and  Williams,  Scott, 
A  Lovett,  for  plaintiff  in  error.  H.  K.  Shu- 
mate, Stokes  &  Bronson,  Holt  &  Duncan,  and 
J.  L.  Stafford,  for  defendant  In  error. 

COX,  J.  H.  H.  Williamson  and  B.  B. 
Muslck  were  opposing  candidates  for  the 
office  of  sheriff  of  Mingo  county  at  the 
general  election  held  on  the  8th  day  of 
November,  1904,  for  the  term  beginning 
January  1,  1905.  After  the  election,  the  re- 
turns were  canvassed,  resulting  In  favor  of 
Williamson.  A  recount  was  demanded  by 
Muslck,  resulting  in  his  favor,  and  a  certifi- 
cate of  election  was  issued  to  him.  Notice 
of  contest  was  given  by  Williamson,  and  a 
counter  notice  by  Muslck.  A  trial  of  the  con- 
test was  had  before  the  county  court,  re- 
sulting in  favor  of  Muslck.  An  appeal  was 
taken  by  Williamson  to  the  circuit  court  of 
Mingo  county,  resulting,  upon  trial,  in  his 
favor.  Muslck  brings  the  case  here  for  re- 
view by  writ  of  error. 

Williamson  moves  to  dismiss  the  writ  of 
error,  on  the  ground  that  this  court  is  with- 
out Jurisdiction.  It  is  contended  that  elec- 
tion contests  for  county  offices  are  purely 
statutory,  and  that  no  provision  has  been 
made  by  the  statute  for  review  by  this  court 
There  is  much  authority  outside  of  the 
state  sustaining  this  contention.  15  Cyc. 
435,  notes  99  and  2.  While  this  is  true,  we 
do  not  consider  that  It  is  an  open  question 
in  this  state.  In  the  case  of  Dryden  v. 
Swlnbum,  15  W.  Va.  234,  Judge  Green  de- 
Uyered  the  opinion  of  the  court    The  ninth 


point  of  the  syUabns  holds:  'TRie  recocd 
showing  that  the  office  of  the  derk  of  the 
circuit  court  of  Kanawha  county  Is  of  great- 
er value  than  $100,  the  Supreme  Court  of 
Appeals  has  appellate  jurisdiction  by  writ  of 
error  to  review  the  decision  of  the  circuit 
court  in  such  a  case."  Also,  in  the  case  of 
Dryden  y.  Swinburne,  20  W.  Va.  89,  Judge 
Oreen  again  delivered  the  opinion.  The 
fourth  point  of  the  syllabus  holds:  "In  a 
contest  about  an  office  before  the  county 
court  or  other  inferior  tribunal,  the  decision 
of  such  tribunal  may  be  reviewed  by  the 
circuit  court  by  writ  of  certiorari;  and  the 
decision  of  the  circuit  court  may  be  reviewed 
by  the  Supreme  Court  of  Appeals  by  writ  of 
error."  Following  those  cases,  this  court 
in  numerous  contested  electicm  cases,  has 
taken  jurisdiction  by  writ  of  error.  See  Hal- 
stead  V.  Bader,  27  W.  Va.  806;  Ralston  v. 
Meyer,  34  W.  Va.  78T,  12  S.  B.  783;  Alder- 
son  V.  Comrs.,  82  W.  Va.  464,  9  8.  B.  868; 
Blbon  y.  Hamrick,  55  W.  Va.  286,  46  S.  E. 
1029;  Snodgrass  v.  Wetzel  Co.  Ct.,  44  W. 
Va.  56,  29  S.  B.  1035;  Davis  y.  Brown,  46 
W.  Va.  716,  34  S.  B.  839 ;  Fowler  v.  Thomp- 
son, 22  W.  Va.  106;  Dial  v.  Hollandsworth, 
39  W.  Va.  1,  10  S.  B.  557;  and  Doll  y. 
Bender,  55  W.  Va.  404,  47  S.  B.  293.  Under 
the  former  practice,  review  by  the  circuit 
court  was  by  writ  of  certiorari  to  the  de- 
cision of  the  county  court  in  such  case;  but 
this  has  been  changed  by  statute.  This 
makes  no  difference  as  to  the  question  of 
jurisdiction  by  this  court  It  will  be  ob- 
served that  the  constitutional  provision  (sec- 
tion  24,  art  8)  uses  the  word  "cases'*  in 
relation  to  election  contests  for  county  and 
district  offices.  We  therefore  consider  it  set- 
tled that  this  court  has  jurisdiction  by  writ 
of  error  to  review  the  final  order  of  a  cir- 
cuit court  in  an  election  contest  for  a  county 
or  district  office,  where  it  appears  that  the 
value  of  the  office  is  greater  than  $100.  It 
does  so  appear  in  this  case. 

The  contestee  raises  the  question  of  the 
constitutionality  of  that  part  of  chapter  80, 
of  the  Acts  of  the  Legislature  of  1901  (Acts 
1901,  p.  76)  which  provides  tor  an  appeal 
by  either  party  in  such  case  to  the  circuit 
court  and  for  a  trial  de  novo  in  that  court 
It  is  contended  by  contestee  that  the  clause 
of  section  24,  art  8,  of  our  Constitution, 
in  relation  to  county  courts,  which  provides 
that  "they  shall,  in  all  cases  of  contest 
judge  of  the  election,  qualification  and  re- 
turns of  their  own  members,  and  of  all 
county  and  district  officers,  subject  to  such 
regulations,  by  appeal  or  otherwise,  as  may 
be  prescribed  by  law,"  prevents  the  passage 
of  a  statute  providing  for  a  trial  de  novo 
by  the  circuit  court  in  such  case  of  election 
contest  The  part  of  said  clause  reading 
"subject  to  such  regulations,  by  appeal  or 
otherwise,  as  may  be  prescribed  by  law." 
was  added  by  the  amendment  which  went 
Into  effect  on  the  Ist  day  of  January,  1881. 
It  is  contended  that  the  added  words  mean 
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nothing  more  than  that  a  review  tcr 
may  be  provided  for  by  statute,  and  that  the 
county  court  is  still  the  Judge  of  an  elec- 
tion contest  for  a  county  or  district  office. 
The  statute  under  consideration  does  not 
toke  away  the  jurisdiction  of  the  county 
court,  in  tlie  first  instance,  to  hear  such  con- 
test It  simply  provides  for  regulation  by 
appeal  to  the  circuit  court,  and  a  trial  de 
novo.  The  word  ••appeal,"  when  used  in 
practice,  Is  defined  by  Mr.  Bouvier  as  fol- 
lows :  "The  removal  of  a  cause  from  a  court 
of  inferior  to  one  of  superior  Jurisdiction, 
for  the  purpose  of  obtaining  a  review  and 
retrial."  See,  also,  Elliott  on  Appell.  Juris. 
S  16;  Powell  on  AppelL  Juris,  §  10.  The 
words  of  the  constitutional  provision  are 
very  broad,  permitting  such  regulation,  b- 
appeal  or  otherwise,  as  may  be  prescribed 
by  law.  We  are  clearly  of  the  opinion  that 
the  constitutional  provision  does  not  deny  the 
Legislature  the  power  to  pass  a  statute  au- 
thorizing an  appeal  and  a  trial  de  novo  in  tbe 
circuit  court,  in  such  case  of  election  contest. 
We  come  now  to  the  merits  of  this  contro- 
versy. The  parties  and  their  attorneys  have 
aided  the  court  materially  In  narrowing  the 
scope  of  the  controversy.  The  real  contro- 
versy now  presented  relates  to  but  one  elec- 
tion precinct,  being  precinct  No.  3  in  Magno- 
lia district  of  Mingo  county,  known  and  re- 
ferred to  in  the  proceedings  as  ••Matewan 
Precinct"  The  first  ground  of  contest  con- 
tained in  the  notice  of  the  contestant  is,  in 
substance,  that  the  election  at  Matewan  Pre- 
cinct is  null  and  void,  by  reason  of  fraud, 
trickery,  corruption,  and  irregularity  in  the 
conduct  thereof.  Under  this  ground,  the  no- 
tice sets  out  numerous  specifications,  design 
nated  by  the  letters  of  the  alphabet  from 
••a"  to  "y,**  inclusive.  This  ground  of  con- 
test does  not  specify  individual  votes  which 
the  contestant  claims  to  have  been  cast  by 
persons  not  entitled  to  vote,  and  does  not 
specify  votes  rejected  which  should  have  been 
received.  This  ground  goes  to  the  validity 
of  the  poll  at  that  precinct,  and  not  to  the 
legality  of  individual  votes.  The  circuit 
court  sustained  this  ground  of  contest,  and 
held  the  election  at  Matewan  Precinct  void. 
The  contestant  ofTered  evidence  tending  to 
prove  the  following,  under  this  ground,  in 
relation  to  Matewan  precinct :  That  the  place 
of  holding  the  election  established  by  law  was 
the  H.  S.  White  storehouse ;  that  the  election 
of  1900  was  held  in  the  H.  S.  White  store- 
room, part  of  said  house;  that  the  election 
of  1904  was  held  In  the  same  house ;  that  the 
house  had  been  so  changed  that  the  entrance 
to  the  election  room  was  from  a  different 
street;  that  the  election  was  held  in  two 
office  rooms,  on  the  first  floor,  in  1904;  the 
commissioners  remaining  in  one  room  and 
the  booths  being  placed  in  the  other,  with  the 
door  between  the  rooms  open  while  the  vot- 
ing took  place ;  that  R.  W.  Buskirk  and  T.  G. 
Burgess  acted  as  poll  clerks ;  that  before  the 
election  commenced  J.  H.  Green  was  named 


by  a  voter  or  voters  of  his  politica]  party 
for  poll  derk,  and  was  voted  for  by  per- 
sons present}  that  B.  W.  Buskirk  was  also 
named,  and  voted  for  by  persons  present; 
that  after  such  voting  Buskirk  ••Jabbed  his 
pistol  down  in  his  pocket  and  said,  'By  God, 
if  I  don't  be  poll  clerk,  nobody  else  would 
be' "  (only  one  witness  saw  the  pistol) ;  that 
both  Green  and  Buskirk  entered  the  elec- 
tion room;  that  of  the  two  election  com- 
missioners of  the  same  party  to  which  Green 
and  Buskirk  belonged,  one  voted  for  Green 
and  the  other  for  Buskirk;  that  the  com- 
missioner of  the  other  political  party  decid- 
ed the  contest  by  administering  the  oath  to 
Buskirk;  that  in  some  instances  the  poll 
clerks  offered  to  assist  voters  in  making  out 
their  ballots;  that  Burgess  on  one  occasion 
marked  a  ballot  improperly,  which  by  di- 
rection of  the  voter  was  corrected;  that 
In  some  instances  the  poll  clerks  acted 
separately  and  not  in  the  presence  of  each 
other  In  assisting  voters  to  make  out  their 
ballots ;  that  on  one  occasion  one  of  the  poll 
clerks  had  a  ballot  in  his  hand  while  the 
voter  had  another;  that  In  a  few  instances 
the  poll  clerks  electioneered  voters;  that 
no  vote  was  changed  by  the  electioneering; 
that  while  a  challenger  was  allowed  to  chal- 
lenge persons  offering  to  vote,  time  was  not 
given  to  a^  such  persons  all  the  questions 
which  the  challenger  or  one  of  the  commission- 
ers desired  to  ask;  that  in  some  instances  chal- 
lenged persons  were  allowed  to  vote  without 
making  the  statutory  affidavit;  that  at  one 
time  one  of  the  challengers  saw  a  pistol  on 
a  shelf  at  an  election  booth,  and  two  guns 
standing  in  a  comer  of  the  booth  room  (no 
other  witness  is  produced  who  saw  them) ; 
that  a  challenger  went  Into  the  booth  room 
with  a  commissioner,  where  they  took  a 
drink  of  whisky ;  that  at  one  time  during  the 
election  a  candidate  for  a  district  office  and 
another  person  were  seen  in  the  booth  room, 
not  voting;  that  one  of  the  commissioners 
served  a  short  time  after  the  polls  opened, 
and  then  went  home;  that  the  remaining 
commissioners  chose  another  of  the  same  po- 
litical party  as  the  one  who  went  home ;  that 
the  person  so  chosen,  being  sworn,  acted 
during  the  remainder  of  the  election;  that 
the  commissioner  who  went  home,  assigning 
a  reason  therefor,  said:  •*!  could  not  have 
anything  transacted  according  to  law,  and  I 
didn't  think,  without  trouble  or  something, 
they  wouldn't  hear  to  anything  that  was  law" ; 
that  previous  to  the  election  one  of  the  com- 
missioners made  a  wager  on  the  result  of 
the  election  (the  persons  who  testify  to  this 
do  not  know  whether  the  wager  was  recalled 
before  election  day  or  not  and  it  is  conclu- 
sively shown  by  contestee's  evidence  that  the 
wager  was  recalled  by  the  commissioner  be- 
fore election  day,  and  that  the  money  placed 
by  him  in  the  hands  of  the  stakeholder  was 
returned  before  election  day) ;  that  tlie  ballot 
box  furnished  to  the  commissioners  of  elec- 
tion had  a  hole  in  the  top  of  it  othar  than 
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tbe  place  for  the  Insertion  of  the  ballots; 
that  some  of  the  ballots  were  placed  In  the 
box  through  this  hole,  because  of  difficulty 
in  Inserting  them  through  the  place  intended 
therefor;  that  one  of  the  commissioners, 
after  Buskirk  was  sworn,  ordered  Green  to 
go  out  of  the  election  room,  and  threatened 
to  arrest  him  if  he  did  not  do  so;  that  the 
commissioner  who  served  a  short  time  in 
the  morning  came  back  in  the  afternoon  to 
vote,  and  was  told  by  a  poll  clerk  that  he 
had  no  right  to  vote,  or  words  to  that  effect ; 
that  this  remark  was  made  in  a  Jocular  way ; 
that  he  was  told  by  one  of  the  commissioners 
that  the  remark  was  a  joke,  and  was  asked 
to  vote,  but  did  not  do  so;  that  the  ballots 
counted  by  the  commissioners  on  the  morning 
of  the  election  did  not  agree  with  the  state- 
ment of  the  clerk  by  whom  they  had  been 
sent  The  foregoing,  outside  of  the  fact  that 
some  of  the  ballots  voted  had  been  signed  by 
one  poll  clerk  for  both,  which  will  be  noted  in 
another  connection,  are  all  the  matters  which 
we  consider  material  under  the  first  ground 
of  contest  The  evidence  of  contestant  as  to 
many  of  these  matters  is  rebutted  by  con- 
testee's  evidence,  or  explained  by  it;  but 
we  have  mentioned  those  matters  which  the 
contestant's  evidence  alone  tends  to  prove. 

The  object  of  an  election,  in  a  popular 
form  of  government,  Is  to  obtain  a  free, 
fair,  and  untrammeled  expression  of  the 
wUl  of  the  people  with  whom  the  elective 
franchise  has  been  placed.  Every  qualified 
voter  has  the  right  to-freely  cast  one  ballot 
and  •  to  have  that  ballot  express  his  choice, 
and  to  have  it  counted  as  cast  Without 
the  freedom  and  purity  of  the  ballot  the 
experiment  of  self-government  fails.  When 
it  becomes  apparent  that  an  election  is  a 
subversion,  rather  than  an  expression,  of 
the  will  of  the  peol^le,  or  that  the  result  is 
attended  with  such  uncertainty  that  it  may 
not  be  ascertained,  the  election  should  be 
'set  aside.  Elections  being  necessary  to  the 
existence  of  a  popular  form  of  government 
the  policy  of  the  law  is  to  uphold  them  when 
it  can  be  done  consistently  with  legal  prin- 
ciples. "In  election  cases,  however,  before 
a  return  can  be  set  aside,  there  must  be 
proof  that  the  proceedings  In  the  conduct 
of  the  election,  or  in  the  return  of  the  vote, 
were  so  tainted  with  fraud  that  the  truth 
cannot  be  deduced  from  the  returns."  Mc- 
Crary  on  Elec.  §  509.  "If  we  keep  in  view 
these  general  principles,  and  bear  in  mind 
that  Irregularities  are  generally  to  be  dis- 
regarded, unless  the  statute  expressly  de- 
clares that  they  shall  be  fatal  to  the  elec- 
tion, or  unless  they  are  such  in  themselves 
as  to  change  or  render  doubtful  the  result, 
we  shall  find  no  great  difliculty  in  deter- 
mining each  case  as  it  arises  under  the  stat- 
utes of  the  several  states."  Id.  §  227.  In 
Dial  V.  Hollandsworth,  39  W.  Va.  1,  19  S.  B. 
557.  Judge  Dent  delivering  the  opinion  of 
the  court  quotes  approvingly  the  following 
language;    "Many  provisions  of  the  law,  in 


regard  to  the  manner  of  holding  and  con- 
ducting the  election  and  counting  the  votes 
and  certifying  the  result  must  be  held  to 
be  directoiy  only,  and  intended  to  point  out 
to  inexperienced  and  ignorant  persons,  who 
sometimes  act  as  election  officers,  a  plain, 
easy,  and  direct  way  by  which  they  are  to 
attain  the  great  end  of  their  creation,  vi2.» 
to  ascertain  the  true  result  of  the  election. 
When  the  true  result  of  the  legal  election 
has  been  ascertained,  or  can  be  ascertained, 
by  the  officers  cliarged  with  the  performance 
of  the  duty,  no  irregularity,  mistake,  or  even 
fraud,  committed  by  any  of  the  officers  con- 
ducting the  election,  or  by  any  other  person, 
can  be  permitted  to  defeat  the  fair  expres- 
sion of  the  popular  will  as  expressed  in  said 
election.  What  irregularities  are  held  to  be 
material?  It  is  affirmed  that  no  irregularity, 
or  even  misconduct  on  the  part  of  the  elec- 
tion officers  or  other  persons,  will  vitiate  an 
otherwise  legal  election,  unless  the  result 
thereof  has  been  thereby  changed,  or  ren- 
dered so  uncertain  as  to  make  it  impossible 
to  ascertain. the  true  result  A  different  rule 
would  make  the  manner  of  performing  a 
public  duty  more  important  than  the  duty 
itself."  Judge  Dent  adds:  "There  is  no 
good  reason  why  these  principles  should 
not  apply  to  the  present  election  law,  as 
well  as  to  any  other.  The  contestant  neither 
alleges  nor  proves  that  the  result  of  the 
election  was  changed,  or  rendered  so  un- 
certain as  to  make  it  impossible  to  ascer- 
tain the  true  result;  and  yet  he  wants  the 
court  to  set  aside  the  election,  and  declare 
him  the  choice  of  the  people,  for  the  sole 
reason  that  the  commissioner,  acting  out  of 
a  too  abundant  fear  that  all  the  voters  would 
not  have  an  opportunity  to  vote,  and  so  the 
right  of  suffrage  be  denied  them,  appointed 
two  additional  ballot  clerks  to  assist  hi  hold- 
ing the  election,  and  thus  unlawfully  placed 
these  persons  in  a  position  to  defeat  a  fair 
expression  of  the  popular  will,  if  dishonest 
enough  to  do  so  and  willing  to  risk  the 
chances  of  confinement  in  the  penitentiary." 
The  third  point  of  the  syllabus  of  that  case 
is  as  follows:  "The  return  of  a  i)oll  by  the 
commissioners  of  election  is  prima  facie  the 
true  result  of  the  election,  and  will  not  be 
reversed  by  this  court  because  of  misconduct 
on  the  part  of  election  officers  or  other  per- 
sons, unless  it  plainly  appears  that  such  mis- 
conduct changed  the  result  of  the  election.** 
See,  also,  McCrary  on  Elec.  §  222 ;  10  Am.  & 
Eng.  Enc.  Law,  766;  15  Cyc.  372. 

Applying  these  principles  to  this  case,  the 
members,  of  this  court  are  unanimously  of 
the  opinion  that  the  Irregularities  which  the 
contestant's  evidence  tends  to  prove  are  in- 
sufficient to  render  void  the  election  at  Mate- 
wan  precinct  We  deem  It  unnecessary  to 
take  up  each  irregularity  mentioned.  A  few, 
claimed  to  be  the  most  serious,  will  suffice 
for  illustration.  The  election  room  was  in 
the  same  building  which  was  established  by 
law  as  the  place  of  voting.    It  was  clianged 
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since  the  election  of  1900,  so  that  the  entrance 
was  from  another  street ;  but  it  is  not  shown 
that  any  voter  was  misled,  or  that  the  result 
was  changed,  thereby.  The  mere  fact  that 
the  election  was  held  In  two  rooms,  instead 
of  one,  will  not,  of  itself,  without  showing 
change  of  result,  invalidate  the  poll.  The 
kind  of  ballot  box  is  prescribed  by  statute; 
but  the  statute  also  provides  that,  if  no  ballot 
box  be  found,  the  commissioners  may  make 
one.  Code  1899,  c.  3,  §  42.  It  cannot  be 
conceived  that  the  mere  fact  that  there  was  a 
hole  in  the  ballot  box,  when  it  is  not  shown 
that  such  defect  affected  the  result  of  the 
election,  would  be  sufficient  to  invalidate  it. 
It  is  claimed  that  Poll  Clerk  Buskirk  was  a 
usurper.  Be  that  as  it  may,  we  deem  It 
immaterial.  In  Dial  v.  Hollandsworth  it  was 
shown  that  there  were  four  poll  clerks,  two 
of  whom  were  usurpers.  The  usurpers  acted 
separately  in  assisting  voters  to  make  out 
their  ballots,  and  yet  this  court  upheld  the 
election.  The  few  Instances  of  electioneering 
by  the  poll  clerks  shown  in  this  case,  by 
which  no  vote  was  changed,  we  think  also 
insufficient  to  invalidate  the  election.  To 
hold  otherwise  would  be  to  place  a  great 
power  in  the  hands  of  a  poll  clerk,  who 
might,  intentionally  or  otherwise,  violate 
the  law  by  suggesting  to  a  voter  the  manner 
in  which  the  clerk  would  like  him  to  vote. 
The  admission  of  the  votes  of  persons  chal- 
lenged, without  the  statutory  affidavits,  we 
think  likewise  insufficient  to  invalidate  the 
election.  The  statute  provides  that  a  person 
challenged  shall  not  vote,  unless  he  makes 
the  statutory  affidavit;  but.  If  he  does  vote 
without  the  affidavit,  his  vote  may  be  thrown 
out  if  illegal.  The  result  could  not  be  more 
than  an  illegal  vote;  and  Illegal  votes  are 
Insufficient  to  invalidate  an  election  where 
they  can  be  thrown  out,  or  where  it  is  not 
shown  that  they  are  sufficient  In  number 
to  change  the  result  State  v.  O'Day,  69 
Iowa,  368,  28  N.  W.  642;  Esker  v.  McCoy, 
6  Ohio  Dec.  573;  Rader  v.  Board  of  Educ, 
57  W.  Va.  220,  50  S.  B.  240;  Brazie  v.  Com'rs, 
25  W.  Va.  213.  We  might  review  each  ir- 
regularity claimed,  reaching  the  result  that 
it  is  Insufficient  to  invalidate  the  election. 
We  are  therefore  of  opinion  that  the  circuit 
court  erred  in  holding  that  the  election  at 
Matewan  precinct  was  void  by  reason  of 
the  matters  shown  under  the  first  ground 
of  contest. 

What  we  have  said  does  not  conclude  this 
case,  as  the  second  ground  of  contest  by  the 
contestant  is  in  effect  that  337  of  tne  ballots 
cast  and  counted  for  contestee  at -Matewan 
precinct  were  void,  under  the  decision  In  the 
case  of  Kirkpatrick  v.  Deegans,  53  W.  Va. 
275,  44  S.  E.  465,  by  reason  of  the  fact  that 
they  had  been  signed  by  one  of  the  poll 
clerks  for  both.  It  is  shown  that  all  but 
4  of  the  ballots  cast  at  Matewan  precinct 
were  so  signed.  Controversies  In  relation  to 
the  election  of  county  officers  of  Mingo  coun- 
T  at  the  election  of  1904  have  previously 


been  before  this  court  for  dedsloiL  The 
cases  involving  such  controversies  are  Staf- 
ford V.  Board  of  Canvassers,  56  W.  Va.  670, 
49  S.  B.  364,  and  Stafford  v.  Sheppard,  67 
W.  Va.  84,  50  S.  E.  1016.  It  appears  from  the 
evidence  that,  during  the  recount  for  county 
officers  by  the  board  of  canvassers,  the  ballot 
box  and  the  ballots  cast  at  Matewan  pre- 
cinct, as  well  as  other  ballot  boxes,  were 
placed  in  the  custody  of  the  sheriff  by  order 
of  the  board,  in  whose  custody  they  remained 
for  a  number  of  days.  When  the  board  came 
to  Matewan  precinct  upon  recount,  and  the 
ballot  box  and  ballots  were  produced.  It  was 
found  that  they  bore  the  evidence  of  having 
been  tampered  with,  and  that  the  two  paper 
sacks  containing  the  ballots,  which  had  been 
placed  therein  by  the  members  of  the  board 
previously,  and  who  had  written  their  names 
across  the  places  where  they  were  sealed, 
had  been  torn  open.  The  canvassing  board 
refused  to  count  these  ballots  on  the  recount, 
and  Stafford  applied  to  this  court  for  a  writ 
of  mandamus.  It  was  decided  in  the  last 
case  mentioned  that  there  was  a  prima 
fade  case  of  tampering  with  the  ballots.  We 
quote  from  the  opinion  as  follows:  '*It  is  un- 
denied  and  undeniable  that  the  sacks  of  bal- 
lots at  Matewan  precinct  bore  unmistakable 
appearance  of  having  been  tampered  with. 
The  tops  of  the  sacks  were  partly  torn  open, 
and  the  names  of  the  members  of  the  board 
of  canvassers,  which  they  had  written  across 
the  sealing  places  of  the  sacks,  were  gone. 
Under  principles  stated  in  Dent  v.  Board, 
45  W.  Va.  750,  32  S.  E.  250,  the  appearance 
and  condition  of  the  sacks  of  ballots  raised 
the  presumption  of  unlawful  tampering,  and 
excluded  the  ballots  from  recount,  and  called 
for  the  declaration  of  the  result  of  the  elec- 
tion at  that  precinct  upon  the  certificate  re- 
turned by  the  precinct  officers.  *  *  • 
There  stands  the  prima  facie  case  of  tamper- 
ing presented  by  the  very  appearance  of  the 
broken  sacks.  The  canvassers  knew  that 
they  had  been  so  tampered  with,  as  they 
themselves  had  but  recently  sealed  them  in 
the  sacks  when  they  canvassed  the  returns 
of  that  precinct  When  you  propose  to  In- 
troduce oral  evidence  to  repel  a  prima  facie 
case  of  tampering,  what  is  the  character  of 
such  evidence;  where  will  it  lead?  It  opens 
a  broad  field,  and  presents  a  case  judicial  in 
character,  proper  for  a  court  of  contest"  It 
Is  clear,  under  the  opinion  in  that  case,  that 
the  board  of  canvassers  was  in  effect  direct- 
ed, in  case  the  evidence  of  tampering  was  not 
rebutted  by  comparing  the  ballots  with  the 
certificate  return  of  the  commissioners  of 
election,  and  if  it  found  part  of  the  ballots 
void  because  signed  by  one  of  the  poll  clerks 
for  both,  and  part  valid,  being  properly  sign- 
ed by  the  poll  clerks,  that  the  precinct  should 
not  be  rejected,  but  that  the  certificate  re- 
turn should  be  taken.  This  being  true,  the 
question  here  presented  as  to  this  branch  of 
the  case  is:  Has  the  prima  facie  case  of 
tampering  been  rebutted  or  overcome  by  the 
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evidence?  'Hxe  members  of  this  court  are  un- 
animously of  the  opinion  that  the  prima 
facie  case  of  tampering  has  not  been  rebutted. 
The  evidence  of  tampering  has  been  strength- 
ened upon  the  trial  In  the  contest  court  It 
Is  true  that  evidence  has  been  offered  tending 
to  show  the  identity  of  the  ballots— that  Is, 
the  identity  of  ^he  pieces  of  paper;  but  this 
evidence  does  not  prove  that  the  faces  of 
the  ballots  are  the  same,  or  that  they  are 
genuine  as  evidence  of  persons  voted  for.  It 
is  also  shown  that  the  two  packages  of  bal- 
lots, when  they  were  placed  by  the  board  of 
canvassers  in  the  paper  sacks,  were  tied 
with  strings,  and  that  when  produced  they 
appeared  to  be  in  the  same  condition.  But 
no  identifying  marks  were  on  the  strings, 
and  there  was  no  peculiarity  about  them,  or 
the  manner  of  tying  them,  which  enabled 
the  witnesses  to  say  that  they  had  not  been 
untied.  Evidence  was  also  offered  tending 
to  shpw  that  the  packages  of  ballots  could 
not  be  brought  through  the  hole  In  the  bal- 
lot box  without  untying.  No  witness  was 
able  to  say  that  they  were  not  untied;  and 
there  is  the  fact  that  the  ballots  did  not 
correspond  with  the  certificate  return,  vary- 
ing as  much  as  23  votes  as  to  one  candidate. 
The  evidence  of  the  sheriff,  in  whose  cus- 
tody the  ballot  box  and  ballots  were  placed, 
and  the  evidence  of  the  clerk,  from  whose 
custody  they  had  been  taken  and  to  whose 
custody  they  were  returned,  and  of  the 
persons  who  assisted  those  officers,  were  taken 
to  show  that  the  ballots  had  not  been  tam- 
pered with  so  far  as  known  to  them.  But 
how  were  the  ballots  kept?  While  In  the 
custody  of  the  sheriff,  they  were  placed  In 
the  courtroom.  At  night  the  sheriff  slept 
In  an  adjoining  room,  with  the  lights  turned 
on,  and  the  door  open  between  that  room  and 
the  courtroom.  No  less  than  six  or  eight 
keys  to  that  courtroom  were  in  the  hands  of 
other  parties.  Some  of  the  keys  were  in  the 
bands  of  unknown  persons,  so  far  as  the  tes- 
timony shows.  The  sheriff  requested  two 
persons  to  stay  with  him.  One  of  them  did 
stay  during  the  forepart  of  one  night,  and 
the  other  during  the  afterpart  of  the  same 
night  When  the  latter  came  to  relieve  the 
former,  he  found  the  outside  door  of  the 
courtroom  open.  There  was  a  balcony  to  the 
courtroom,  accessible  from  a  stairway  lead- 
ing from  a  hallway  outside  of  the  courtroom. 
From  the  balcony  the  courtroom  was  acces- 
sible by  rope  or  ladder,  and  a  ladder  was 
there.  While  In  the  custody  of  the  clerk, 
the  ballot  box  and  ballots  were  kept  In  the 
vault  of  his  office;  but  the  vault  was  acces- 
sible to  the  public,  and  persons  went  there 
unattended  by  the  clerk.  The  clerk  was  not 
In  his  office  for  some  days  at  least  during 
which  the  custody  of  his  office  was  in  the 
hands  of  others.  There  is  much  evidence 
tending  to  show  that  the  ballots  were  left 
open,  lying  on  the  table  in  the  county  court- 
room»  when  the  members  of  the  board  of  can- 


vassers were  absent,  and  that  a  person  or  per- 
sons were  seen  in  the  room  at  the  time. 

We  might  detail  all  the  evidence,  but  we 
deem  it  unnecessary  to  do  so.  When  the  evi- 
dence is  considered,  the  proof  of  tampering  la 
complete.  The  burden  was  on  contestant  to 
rebut  the  prima  facie  case  of  tampering  pre- 
sented by  the  appearance  of  the  ballots.  He 
has  wholly  failed  to  do  so.  It  is  held  in  the 
last  Stafford  Case  that  certificates  of  the 
result  of  the  election,  made  by  the  commis- 
sioners of  the  precinct  are  prima  facie  evi- 
dence of  the  result  of  the  election.  The  bal- 
lots, If  identified  as  the  ballots  cast  are 
primary  and  higher  evidence;  but  in  order  to 
continue  the  ballots  as  controlling  evidence 
It  must  appear  that  they  have  been  preserved 
In  the  manner  and  by  the  officers  prescribed 
by  the  statute,  and  that  while  in  such  cus- 
tody they  have  not  been  changed  or  tamper- 
ed with.  "Where,  In  an  election  contest 
it  appears  that  the  ballots  have  been  chang- 
ed, or  so  exposed  as  to  afford  opportunity  to 
be  tampered  with,  or  left  in  the  custody  of 
an  officer  or  other  person  so  personally  In- 
terested in  the  result  of  the  election  as  to  be 
subject  to  the  temptation  or  inducement  to 
alter  them,  the  presumption  of  their  Integrity 
Is  lost,  and  they  are  not  to  be  accepted  as 
evidence."  Hamilton  v.  Young  (Ky.)  81 S.  W.  682, 
•It  must  affirmatively  appear  that  they  [the 
ballots]  have  been  preserved  with  that  Jeal- 
ous care  which  precludes  the  opportunity  of 
being  tampered  with,  or  the  suspicion  of 
change,  abstraction,  or  substitution."  Daven- 
port V.  Olerich.  104  Iowa,  1^  73  N.  W.  603. 
See,  also,  Farrell  v.  Larsen,  26  Utah,  283,  73 
Pac.  227;  I>e  Long  v.  Brown,  113  Iowa,  370, 
85  N.  W.  624;  Wlndes  v.  Nelson  (Mo.  Sup.) 
60  S.  W.  129;  Jeter  v.  Headley,  186  111.  34, 
57  N.  E.  784;  Fenton  v.  Scott,  17  Or.  189,  20 
Pac.  95,  11  Am.  St  Rep.  801.  We  have  be- 
fore us  the  same  case,  in  all  essential  partic- 
ulars, upon  which  the  board  of  canvassers 
was  directed,  in  the  last  Stafford  Case,  to 
take  the  certificate  result  of  the  commission- 
ers holding  the  election  at  Matewan  precinct 
The  only  difference  is  that  instead  of  a 
prima  facie  case,  we  have  a  conclusive  case 
of  tampering  with  the  ballots.  It  is  true  that 
this  is  a  review  of  the  Judgment  of  a  court 
of  contest,  clothed  with  full  power  to  re- 
ceive all  proper  evidence.  It  is  also  true  that 
nearly  all  the  ballots  were  signed  by  one  of 
the  poll  clerks  for  both.  It  is  contended  that 
these  ballots  never  could  legally  have  been 
counted.  This  argument  was  as  forcible 
when  the  Stafford  Case  was  decided,  as  now. 
These  ballots  are  not  void  because  the  per- 
sons who  cast  them  were  not  entitled  to 
vote,  but  because  the  pol  1  clerks  failed  to  proper- 
ly sign  them.  It  must  be  borne  In  mind  that 
we  are  laying  down  a  rule,  not  only  for  the 
case  before  us,  but  for  all  cases  of  like  kind. 
In  this  case,  probably  a  larger  per  cent,  of 
the  ballots  were  found  to  be  improperly  sign- 
ed than  will  usually  be  found.    It  may  be 
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Bald  that  this  was  an  extreme  case  of  im- 
proper signing  by  a  poll  clerk.  If  only  one 
ballot  had  been  improperly  signed  by  a  poll 
clerk,  the  same  rule  must  ai^Iy.  Then,  shall 
we  say  tliat  one  ballot  signed  by  one  poll 
clerk  for  both,  coupled  with  proof  of  tamper- 
ing, is  sufficient  to  throw  out  the  vote  of  a 
prednct,  and  to  destroy  the  certificate  return 
of  an  election  made  before  the  tampering  oc- 
curred? Should  the  legal  voters  of  a  precinct 
be  thus  disfranchised,  and  their  votes  count 
for  naught?  We  think,  under  the  facts  here 
appearing,  as  a  general  rule  less  harm  will 
come  from  taking  the  certificate  result,  not- 
withstanding some  one  or  more  of  the  ballots 
are  found  to  have  been  improperly  signed  by 
one  of  the  poll  clerks  for  both.  To  hojd 
otherwise  would  give  great  power  to  the  tarn- 
perer.  All  that  would  be  necessary  to  throw 
oat  a  poll  would  be  to  find  one  void  ballot, 
and  a  case  of  tampering  with  the  ballots.  If 
ballots  are  improperly  signed  by  one  poll 
clerk  for  both,  it  is  the  duty  of  the  commis- 
sioners of  election  to  reject  such  ballots. 
Usually  we  may  expect  this  to  be  done.  If 
all  the  ballots  are  void,  the  vote  of  the  pre- 
dnct may  properly  be  rejected.  The  com- 
missioners of  election  are  composed  of  per- 
sons belonging  to  different  political  parties; 
and  we  think  that  it  is  safer  to  rely  upon 
their  return  than  to  place  in  the  hands  of  the 
tamperer  power  to  destroy  the  result  of  the 
election. 

It  may  be  urged  that  the  StaflTord  Case 
does  not  apply  here,  because  the  canvassing 
board  was  a  ministerial  body,  and  that  a 
court  of  contest  is  Judicial.  While  a  board 
of  canvassers  Is  generally  a  ministerial  body, 
yet  it  exercises  quasi  Judicial  functions  as 
to  some  matters  before  it  In  Brazie  ▼. 
Comrs.,  supra,  Judge  Snyder,  delivering  the 
opinion,  says:  "While  the  duties  and  pow- 
ers of  the  commissioners  are  mainly  min- 
isterial, they  are  quasi  Judicial  so  far  as  it 
is  their  duty  to  determine  whether  the  papers 
laid  before  them  by  the  clerk,  and  purport- 
ing to  be  returns,  are  in  fact  such  genuine, 
intelligible,  and  substantially  authenticated 
returns  as  are  required  by  law.  To  the  ex- 
tent here  indicated,  a  Judgment  in  the  na- 
ture of  a  Judicial  function  is  necessarily 
exercised;  for,  if  it  be  otherwise,  the  whole 
law  is  inoperative  in  respect  to  the  power 
of  the  county  commissioners  to  do  any  act 
whatever."  To  the  same  efl'ect  is  Dent  v. 
Board,  45  W.  Va.  750,  32  S.  B.  250.  It  will 
be  observed  that  in  the  Stafford  Case  this 
court  directed  the  board  to  receive  the  evi- 
dence of  the  poll  clerks  and  commissioners 
of  election,  to  show  whether  or  not  the  bal- 
lots were  void  for  want  of  signing  by  both 
poll  clerks,  and.  If  it  found  them  all  void, 
to  reject  the  precinct,  but,  if  not  all  void, 
to  compare  them  with  the  certificate  return, 
and  in  case  of  disagreement  to  take  the  cer- 
tificate. Under  this  mandate,  the  board  ex- 
ercised Judicial,  or  quasi  Judicial,  functions. 
It  heard  evidence,  and  determined  from  that 


evidence  whether  or  not  the  ballots  were 
void,  and,  not  finding  all  ballots  void,  it  com- 
pared them  with  the  certificate  return  and 
determined  that  there  was  disagreement 
These  acts  required  the  exerdse  of  Judicial 
determination.  They  were  not  merely  minis- 
terial. Under  that  dedsion,  the  canvassing 
board  had  as  full  Judicial  power  to  determine 
the  void  character  of  the  ballots  arising  from 
failure  of  both  poll  clerks  to  sign  the  bal- 
lots, upon  the  evidence  before  it,  as  the 
court  of  contest  had  upon  the  evidence  before 
it  We  agree  that  the  court  of  contest  has 
a  wider  power  to  admit  evidence;  but  if, 
after  the  evidence  Is  admitted,  it  shows  a 
case  practically  the  same  as  that  upon  which 
the  board  of  canvassers  was  directed  upon 
the  recount  to  take  the  certificate  return, 
we  think  that  the  court  of  contest  must  do 
likewise.  There  is  a  change  of  forum,  it  is 
true,  but  not  a  change  of  law.  It  cannot 
be  said  that  one  law  as  to  void  ballots- pre- 
vails before  the  board  of  canvassers  and  an- 
other before  the  court  of  contest.  We  feel 
bound  by  the  decision  In  the  Stafford  Case, 
not  only  because  it  is  the  decided  law,  but 
because  we  believe  that  it  Is  the  safer  and 
better  rule  to  take  the  certificate  return 
under  the  facts  presented  .in  this  case. 

For  the  reasons  stated,  the  final  order  of 
the  circuit  court  in  this  case  is  reversed. 
Proceeding  to  enter  such  Judgment  as  the  cir- 
cuit court  should  have  entered,  we  delare, 
as  the  true  result  of  the  election  held  on 
the  8th  day  of  November,  1904,  for  the  of- 
fice of  sheriff  of  Mingo  county,  for  the 
term  beginning  on  the  1st  day  of  January, 
1905,  that  the  contestee,  E.  B.  Musick,  re- 
ceived 1,410  votes,  and  that  the  contestant, 
H.  H.  Williamson,  received  1,300  votes,  and 
that  said  contestee  was  elected  to  said  of- 
fice for  said  term. 

POFFENBARGBR,  J.  (dissenting,  I 
think  the  powers  of  a  court  of  contest  are 
more  ample  than  those  of  a  board  of  can- 
vassers, and  that  it  is  not  bound  or  control- 
led by  the  decision  of  the  canvassers  aa  any 
question  properly  raised  in  the  court  of  con- 
test A  canvassing  board  has  power  only 
to  count  and  declare  \he  result  of  the  count 
and  all  the  Judicial  power  it  has  is  simply 
such  as  is  incident  to  the  act  of  counting. 
When,  because  of  tampering,  it  cannot  count 
the  ballots,  it  must  take  the  certified  result 
if  there  were  any  legal  ballots  cast  It  has 
no  power  to  throw  out  a  ballot  .because  it 
was  cast  by  a  person  not  entitled  to  vote, 
nor  to  decide  against  a  candidate  on  the 
groimd  of  ineligibility.  And  any  decision  it 
makes  lacks  finality.  It  only  determines  the 
prima  facie  right  and  the  final  and  absolute 
determination  of  the  right  is  with  the  con- 
test court  if  the  question  be  carried  into 
that  court  The  court  of  contest  Is  armed  with 
full  Judicial  power.  Is  not  limited  to  the 
mere  matter  of  counting.  If  It  can  see  clear- 
ly that  a  man  is  elected,  without  being  able 
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to  specify  the  exact  number  of  votes  receiv- 
ed. It  has  the  judicial  power  to  declare  hhn 
elected.  These  candidates  came  to  Matewan 
precinct  with  their  respective  votes  standing 
as  follows:  Musick,  1,070;  Williamson,  1,245 
— a  majority  of  175  votes  for  Williamson.  It 
is  an  indisputable  fact  that  only  four  valid 
ballots  were  cast  at  Matewan.  Had  Musick 
received  all  four  of  them,  he  would  still  have 
lacked  171  of  being  even  with  Williamson. 
But  this  decision  overcomes  the  difficulty  by 
counting  411  void  ballots,  giving  Musick  337 
of  them  and  Williamson  54,  because,  in  view 
of  the  tampering,  the  court  is  unable  to  say 
just  exactly  how  many  votes  each  candidate 
received.  What  difference  can  that  make, 
when  It  is  plainly  impossible  that  Musick 
could  be  elected  by  legal  ballots?  How  could 
the  tampering  put  life  and  vigor  into  void 
ballots?  Rules  declared  by  this  and  other 
courts  in  cases  not  at  all  similar  to  this 
constitute  no  obstacle  to  such  a  disposition 
of  it 

Believing  the  court  of  contest  has  power  to 
declare  the  result,  in  accordance  with  plainly 
apparent  right,  although  unable  under  the 
rules  of  counting  to  specify  the  exact  number 
of  votes  received,  I  cannot  concur  in  the  de- 
cision. In  these  views.  Judge  MeWHOB- 
TER  concunk 
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COKE  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
May  14,  1906.) 

1.  Neolioenob  —  Pebsons   Liablb— Acts  of 
Independent  Contbactob. 

Where  one,  for  a  stipulated  price  per  piece, 
contracts  to  procnre  timbers  for  a  mining  com- 
pany for  use  in  its  mine,  from  the  lease  of  the 
company,  and  the  company  retains  no  super- 
vision of  the  work,  or  control  of  the  manner  of 
doing  it,  and  the  contractor  is  responsible  to  it 
only  to  the  extent  of  procuring  satisfactory 
timber  and  delivering  it  at  such  times  and 
places  as  needed,  and  employs  and  pays  his 
own  belp,  in  doing  so,  such  contractor  ex- 
ercises an  independent  employment,  and  the 
company  is  not  liable  to  one  in  its  employ  who 
is  injured  by  the  contractor  in  negligently  pros- 
ecuting his  work. 

2.  SAkE. 

Where  a  competent  and  fit  person  ren- 
ders services  in  the  course  of  an  occupation, 
representing  the  will  of  his  employer  only  aa 
to  the  result  of  his  work,  and  not  as  to  the 
means  of  its  accomplishment,  such  work  not 
being  in  itself  unlawful,  or  of  such  a  nature 
that  it  is  likely  to  become  a  nuisance,  or  to 
subject  third  persons  to  unusual  dangers  when 
being  prosecuted  in  the  usual  and  ordinary 
manner,  such  person  exercises  an  independent 
employment,  and  the  person  so  employing  him 
i's  not  liable  for  wrongs  committed  by  him,  his 
agents  or  servants,  in  the  prosecution  of  such 
work. 

3.  Same— Independent  Contbactob  —  Ques- 
tion FOB  JUBY. 

Where,  from  the  evidence,  it  is  to  be  de- 
termined whether  or  not  one  is  an  independent 
contractor,  and  the  evidence  is  so  conflicting  as 
to   support  a   finding  of  the  jury,   then   it   is 

earely  a  question  for  their  determination,  but 
!  the  eviaence  is  without  conflict,  it  then  be- 


comes a  question  of  law  as  to  whether  or  not 
an  independent  employment  has  been  estab- 
lished. 

4.  Appeal  —  Revbbsai*  —  INBUFWOIENOT    o» 
Bvidsncb— Rkndebino  Judgment. 

Where  a  motion  is  made  to  exclude  the 
plaintiff's  evidence  because  not  sufficient  to 
support  a  verdict  in  his  favor,  and  the  motion 
is  overruled,  and  this  court  reverses  the  judg- 
ment because  of  the  insufficiency  thereof,  it 
will  enter  judgment  for  the  defendant  without 
remanding  the  cause,  although  the  defendant 
introduces  his  evidence,  where  such  evidence, 
taken  in  connection  with  that  of  the  plaintiff, 
does  not  support  the  verdict,  and  where  it 
does  not  appear  that  Injustice  will  result  from 
so  doing. 

5.  Same. 

Where,  at  the  conclusion  of  the  evidence, 
the  defendant  asks  for  a  peremptory  instruction* 
directing  a  verdict  in  its  favor,  which  the  court 
refuses  to  give,  and  this  court  reverses  the 
judgment  because  the  evidence  is  not  sufficient 
to  support  the  verdict,  or  because  the  verdict 
is  contrary  to  the  evidence,  judgment  will  be 
entered  by  this  court  for  the  defendant,  with- 
out remanding  the  cause,  unless  satisfied  that 
such  course  would  be  unjust 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  McDowell  Connty. 

Action  by  Harvey  Anderson,  by  his  next 
friend,  against  the  Tug  River  Coal  &  Coke 
Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  Reversed,  and  judgment 
rendered. 

Rucker,  Anderson  &  Hughes,  for  plaintiff 
in  error.  D.  J.  F.  Strother,  for  defendant  in 
error. 

SANDERS,  J.  The  plaintiff,  Harvey  An- 
derson, an  infant,  suing  by  his  next  friend, 
brought  an  action  in  the  circuit  court  of 
McDowell  county  against  the  defendant.  Tog 
River  Coal  &  Coke  Company,  claiming  dam- 
ages for  a  personal  injury  alleged  to  have 
been  sustained  by  him  while  working  in  the 
defendant's  coal  mine,  and  on  account  of  the 
negligence  of  the  defendant  A  verdict  and 
judgment  in  favor  of  the  plaintiff  was  ren- 
dered for  $1,800,  and  the  same  has  been 
brought  here  for  review  on  writ  of  error 
and  supersedeas. 

The  defendant  company,  at  the  conclusion 
of  the  plaintiff's  evidence,  moved  the  court 
to  exclude  it  from  the  jury,  and  to  direct 
a  verdict  in  its  favor,  which  motion  was 
overruled,  and  at  the  conclusion  of  the  trial, 
after  all  the  evidence  had  been  introduced, 
the  defendant  asked  the  court  to  Instruct  the 
jury  to  return  a  verdict  in  its  favor,  which 
instruction  the  court  refused  to  give.  The 
refusal  of  this  instruction  presents  the  real 
ground  of  complaint  here.  To  determine 
whether  or  not  this  instruction  should  have 
been  given,  it  will  be  necessary  to  inquire 
what  relation  J.  I.  Garretson  sustained  to 
the  company.  It  is  presented  by  the  plain- 
tiff in  error  that  the  relation  of  master  and 
servant  did  not  exist  between  the  company 
and  Garretson,  but  that  he  was  an  inde- 
pendent contractor,  and  this  being  so,  and  the 
injury  being  the  direct  and  proximate  result 
of  his  act,  that  the  company  should  not  be 
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held  liable  therefor.  The  defendant  In  error 
insists  that  the  determination  of  this  ques- 
tion is  one  of  fact,  and  should  be  left 
entirely  with  the  Jury.  This  would  be  true 
It  there  were  such  conflict  In  the  evidence 
as  would  support  a  verdict  if  found  for  the 
plaintiff.  But  when  the  evidence  is  not  con- 
flicting, there  is  nothing  for  the  Jury  to  de- 
cide, and  it  then  becomes  a  question  of  law 
as  to  whether  or  not  the  facts  proved  are 
sufficient  to  support  the  particular  theory  or 
contention  advanced.  If  the  question  at  is- 
sue is  one  of  fact,  and  the  facts  adduced  are 
sufficient  to  support  the  verdict,  or  where  the 
evidence  is  so  conflicting  as  to  support  a 
finding  for  either  the  plaintiff  or  defendant, 
then  the  matter  is  purely  a  Jury  question. 
The  facts  in  this  case,  however,  are  sub- 
stantially without  conflict,  and,  therefore,  the 
rule  advanced  by  counsel  for  plaintiff  does 
not  obtain  here.  "What  constitutes  an  inde- 
pendent employment,  so  as  to  make  the  per- 
son engaged  in  the  employment  an  independ- 
ent contractor  within  the  meaning  of  the 
rule  under  consideration,  is  a  question  of  law 
for  the  court,  and  not  a  question  of  fact 
for  the  Jury;  but,  as  in  other  cases,  subject 
to  the  rule  that  the  Jury  are  to  determine 
the  facts  upon  which  the  decision  of  the 
question  of  law  is  to  be  made."  Thompson, 
CJomm.  on  Negligence,  vol.  1,  §  641;  Emmer- 
son  V.  Fay,  94  Va.  60,  26  S.  B.  386. 

The  evidence  discloses  that  the  defendant 
was,  at  the  time  of  the  injury  complained 
of,  the  owner  of  a  mining  lease,  in  area 
about  one  mile  in  length  by  about  a  quarter 
of  a  mile  in  width,  on  which  a  coal  mine 
had  been  opened  and  was  being  operated; 
that  the  plaintiff  who  was  about  19  years 
of  age,  was  employed  as  a  driver  In  the  mine. 
The  mine  was  not  running  on  the  day  of 
the  injury,  and  the  plaintiff  was  set  to  work, 
hauling  slack  from  the  outside  to  the  inside 
of  the  mine,  which  was  used  in  ballasting  the 
track.  While  the  plaintiff  was  so  at  work 
on,  the  outside,  a  noise  was  heard,  to  which 
plaintilTs  attention  was  called,  and  he  start- 
ed to  run,  but  Just  then  a  log  came  down  the 
mountain  side  and  rolled  into  the  drift 
mouth,  knocking  dovni  some  timbers,  one  of 
which  struck  and  injured  him.  At  the  time 
of  the  injury,  J.  I.  Garretson  and  his  brother 
were  at  work  on  the  mountain  side,  about 
300  yards  above  the  drift  mouth,  getting  out 
timber  for  use  In  the  mine  as  props,  cross- 
ties,  and  caps.  The  timber  which  caused 
the  injury  was  started  on  the  hillside  above 
the  drift  mouth  by  Garretson,  and  was  sup- 
posed to  stop  about  80  feet  therefrom,  where 
it  was  worked  up,  but  this  piece  was  going 
very  fast,  and  ran  out  of  the  usual  way,  and 
over  a  point  of  land,  instead  of  following  the 
hollow,  as  the  others  had  done;  and  this  was 
the  flrst  piece  that  had  done  so.  This  work 
was  being  done  by  Garretson  under  a  con- 
tract with  the  defendant  company,  by  which 
Garretson  was  to  get  out  props  and  cross-ties 
tor  so  much  per  piece,  and  caps  for  so  much 


per  hundred,  to  be  delivered  by  him  to  the 
various  drift  mouths  of  the  mine.  Under 
this  contract,  Garretson  was  resx)onsible  to 
the  defendant  only  for  results,  that  is,  the 
defendant  had  no  control  over  cutting  the 
timber,  and  so  long  as  it  was  furnished  in  a 
satisfactory  manner,  Garretson  was  to  re- 
ceive a  stipulated  price  per  piece  for  it,  and 
if  the  timber  was  not  gotten  according  to 
contract,  the  defendant  had  a  right  to  cancel 
It  Garretson  had  the  privilege  of  getting 
timber  anywhere  on  the  lease  of  the  defend- 
ant; he  was  not  restricted  to  any  point,  and 
the  manner  of  delivery  was  left  with  him. 
and  he  employed  his  own  help  in  doing  so, 
without,  in  any  wise,  consulting  the  defend- 
ant He  had  cut  timber  all  around  the  drift- 
mouth  where  the  accident  occurred.  It  is 
not  shown  that  the  defendant  company  knew 
that  Garretson  and  his  brother  were  at  work 
above  the  drift  mouth,  or  that  they  were,  in 
fact  working  at  all  on  the  day  the  accident 
occurred.  So  far  as  the  record  discloses,  no 
one  but  themselves  knew  that  they  were  so 
at  work,  and  under  the  contract  Garretson 
chose  his  own  time  to  work,  only  being  re- 
sponsible for  the  delivery  of  the  timber  cut 
by  him  in  the  quantities  as  needed. 

We  deduce  from  the  evidence  that  it  does 
not  show  that  the  relation  of  master  and 
servant  existed  between  the  company  and 
Garretson,  but,  on  the  other  hand,  it  appears 
that  Garretson  was  exercising  an  independent 
employment,  over  which  he  had  exclusive  and 
absolute  control.  While  it  is  true  he  stated 
In  his  evidence  that  he  was  doing  this  work 
under  the  control  of  the  defendant,  yet,  when 
he  states  the  terms  of  the  contract,  it  is  ap- 
parent that  this  statement  is  not  entitled  to 
the  consideration  which  the  defendant  in  er- 
ror attempts  to  give  to  It,  for  by  the  terms  of 
the  contract  as  given  by  him,  which  do  not 
substantially  conflict  with  the  evidence  of 
the  defendant  it  is  clearly  shown  that 
the  work  being  done  by  him  was  that  of  an 
independent  contractor,  and  that  It  was  not 
under  the  control  of  the  company.  The  com- 
pany had  no  power  to  control  him  in  the  ex- 
ecution of  this  work,  and  the  only  power 
it  reserved  to  Itself  in  regard  to  It,  was 
the  right  to  cancel  the  contract  if  not  com- 
plied with  by  Garretson.  It  had  no  right 
to  direct  when  the  timber  should  be  gotten 
out  or  when  it  should  be  delivered.  It  only 
stipulated  with  Garretson  that  It  would  pay 
a  certain  price  per  piece,  and  that  he  should 
procure  the  timber  at  such  time  as  the  com- 
pany needed  It  No  supervision  of  his  work 
was  reserved  by  the  company.  He  had  ex- 
clusive power  to  select  any  one  to  assist  him 
In  carrying  out  his  contract  and  had  the 
right  to  procure  this  timber  from  any  point 
upon  the  lease  of  the  company.  The  law  Is 
now  well  settled  that  the  employer  of  one 
who  exercises  an  Independent  employment 
over  which  the  employer  has  no  control,  is 
not  responsible  for  the  negligence  of  one  in 
such  employe's  service  or  to  third  persons 
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injured  by  reason  of  the  negligent  acts  of  the 
employ^  or  bis  servants,  if,  however,  tbe  em- 
ployer has  used  reasonable  care  to  select  a 
contractor  of  proper  skill  and  prudence. 
While  this  doctrine  is  well  settled,  it  will 
not  be  amiss  to  give  what  some  of  the  em- 
inent law  writers  say  upon  this  subject,  and 
to  show  by  the  decisions  of  many  states  that 
what  they  have  said  is  sound.  Thompson, 
in  his  work  on  Negligence  (volume  1,  §  621), 
lays  down  the  general  rule  to  be:  "It  is  a 
general  rule  that  one  who  has  contracted 
with  a  competent  and  fit  person,  exercising  an 
Independent  employment,  to  do  a  piece  of 
work  not  in  itself  unlawful,  or  of  such  a 
nature  that  it  is  likely  to  become  a  nuisance, 
or  to  subject  third  persons  to  imusual  dangen* 
according  to  the  contractor's  own  methods, 
and  without  being  subject  to  control  except 
as  to  the  results  of  his  work,  and  subject 
to  other  qualifiations  hereinafter  stated,  will 
not  be  answerable  for  the  wrongs  of  such 
contractor,  his  subcontractors  or  his  servants, 
committed  in  the  prosecution  of  such  work." 
And  in  the  following  section  (622)  it  is  again 
stated:  "An  Independent  contractor,  within 
the  meaning  of  this  rule,  is  one  who  renders 
service  in  the  course  of  an  occupation,  repre- 
senting the  will  of  his  employer  only  as  to 
the  result  of  his  work,  and  not  as  to  the 
means  by  which  it  is  accomplished.  The 
contractor  must  answer  for  his  own  wrongs 
and  the  wrongs  committed  in  the  course  of 
the  work  by  his  servants.  In  every  case,  the 
decisive  question  is:  Had  the  defendant  the 
right  to  control,  in  the  given  particular,  the 
conduct  of  the  person  doing  the  wrong? 
Does  he  reserve  to  himself  the  essential  pow- 
ers of  a  master?  It  is  but  another  form  of 
language,  expressing  the  same  idea,  to  say 
that  the  true  test  to  determine  whether  one 
who  renders  service  to  another  does  so  as  a 
contractor,  or  not,  is  to  ascertain  whether 
he  renders  the  service  in  the  course  of  an  In- 
dependent occupation,  representing  the  will 
of  his  employer  only  as  to  the  result  of  his 
work,  and  not  as  to  the  means  by  which  it 
is  accomplished.  On  this  question,  the  con- 
tract under  which  the  work  has  been  done 
must  speak  conclusively  in  every  case,  refer- 
ence being  had,  of  course,  to  surrounding  cir- 
cumstances." And  also  we  find,  in  16  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  187,  the  law  to 
be  announced  as  follows :  "Generally  speak- 
ing, an  independent  contractor  is  one  who,  in 
rendering  services,  exercises  an  independent 
employment  or  occupation,  and  represents 
his  employer  only  as  to  the  results  of  his 
work,  and  not  as  to  the  means  whereby  it 
is  to  be  accomplished."  Also  (same  volume, 
on  page  188)  it  is  said:  "A  reservation  by 
the  employer  of  the  right  by  himself  or  his 
agent  to  supervise  the  work  for  the  purpose 
merely  of  determining  whether  it  is  being  done 
in  conformity  to  the  contract  does  not  affect 
the  independence  of  the  relation."  In  Shear- 
man and  Redfield  on  Negligence,  vol.  1,  § 
lt>4,  it  is  said:    "The  true  test  of  a  'con- 


tractor* would  seem  to  be,  that  he  renders 
the  service  in  the  course  of  an  independent 
occupation,  representing  the  will  of  his  em- 
ployer only  as  to  the  result  of  his  work,  and 
not  as  to  the  means  by  which  it  is  accomplish- 
ed. The  mere  fact  of  direction  as  to  things 
to  be  done,  without  control  over  the  method 
or  means  of  doing  them,  does  not  make  a 
contractor  a  servant"  And  we  also  quote 
from  section  166 ;  "It  is  now  practically  set- 
tled that  the  reservation,  in  a  contract,  of 
the  right  to  Inspect  the  work  at  all  times  and 
to  have  it  done  subject  to  the  approval  of 
the  employer,  without  any  right  to  dictate  the 
details  or  methods  or  to  interfere  with  serv- 
ants, does  not  make  the  contractor  a  serv- 
ant" And  in  section  168  it  is  said  that  the 
employer  is  not  liable  for  the  contractor's 
negligence ;  "it  appearing,  from  the  definition 
which  we  have  given  of  a  contractor,  that  he 
is  not  the  agent  or  servant  of  his  employer 
in  relation  to  anything  but  the  specific  re- 
sults which  he  undertakes  to  produce,  it  fol- 
lows that  his  employer  is  not  responsible  to 
third  persons  for  bis  negligence,  nor  for  the 
negligence  of  his  servants,  agents,  or  sub- 
contractors in  the  execution  of  the  work." 
Mechem,  in  his  work  on  Agency  (section  747) ; 
says :  "The  principal's  liability  for  the  acts 
of  his  agent,  within  the  scope  of  his  authori- 
ty, depends  upon  the  fact  that  the  relation 
of  principal  and  agent  exists.  It  is  the  prin- 
dpal's  will  that  is  to  be  exercised;  his  pur- 
pose that  is  to  be  accomplished;  his  are  the 
benefits  and  advantages  which  ensue.  He 
selects  his  own  agent  puts  him  in  motion, 
and  has  the  right  to  direct  and  control  his 
actions.  It  is,  therefore,  just  and  proper  that 
he  should  be  responsible  for  what  the  agent 
does  while  so  employed.  Where,  howevei; 
the  principal  has  not  this  right  of  control  a 
different  rule  prevails.  Neither  reason  nor 
justice  requires  that  he  should  be  held  re- 
sponsible for  the  manner  of  doing  an  act 
when  he  had  no  right  or  power  to  direct  or 
control  that  manner.  If,  therefore,  the  prin- 
cipal, using  due  care  in  the  selection  of  the 
person,  enters  into  a  contract  with  a  person 
exercising  an  independent  employment  by 
virtue  of  which  the  latter  undertakes  to  ac- 
complish a  given  result,  being  at  liberty  to 
select  and  employ  his  own  means  and  meth- 
ods, and  the  principal  retains  no  right  or 
power  to  control  or  direct  the  manner  in 
which  the  work  shall  be  done,  such  a  contract 
does  not  create  the  relation  of  principal  and 
agent  or  master  and  servant  and  the  person 
contracting  for  the  work  is  not  liable  for 
the  negligence  of  the  contractor,  or  of  his 
servants  or  agents,  in  the  performance  of  the 
work.  The  employment  is  regarded  as  inde- 
pendent where  the  person  renders  service  in 
the  course  of  an  occupation,  representing  the 
will  of  his  employer  only  as  to  the  result  of 
his  work,  and  not  as  to  the  means  by  which 
it  is  accomplished. 

In  Emmerson  v.  Fay,  94  Va.  60,  26  S.  E.S66» 
it  was  held  that  a  person  employed  to  oon- 
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struct  a  building,  with  materials  to  be  fur- 
nished  by  the  owner,  and  according  to  cer- 
tain plans,  who  was  to  receive  in  payment 
a  per  diem  .for  himself  and  the  other  men 
engaged  in  the  work,  who  were  to  be  paid 
by  him,  is  an  independent  contractor,  and 
occupies  the  relation  of  master  to  such  em- 
ployes, for  whose  negligence  the  owner  is  not 
liable,  the  work  contracted  for  being  lawful. 
In  Bibb's  Adm'r  v.  N.  &  W.  R.  Ck).,  87  Va. 
711,  14  S.  E.  1G3.  which  was  an  action  to  re- 
cover damages  for  the  death  of  the  plaintiff's 
intestate,  caused  by  the  collapse  of  a  bridge 
on  which  he  was  working,  the  court  held 
that  where  an  employer  selects  with  due  care 
a  competent  contractor,  and  commits  to  him 
a  work  that  is  lawful,  and  such  as  may  be 
done  without  Injury  to  third  persons,  and  to 
be  done  in  a  workmanlike  manner,  at  a  stip- 
ulated price,  such  employer  cannot  be  held 
liable  for  injuries  caused  by  the  negligence 
of  such  contractor  or  his  servants  to  third 
persons.  In  Carter  v.  Berlin  Mills  Co.,  58 
N.  H.  52,  42  Am.  Rep.  57^,  A.  contracted  to 
have  B.  cut  timber  on  A.'8  land,  at  a  certain 
price  per  foot,  and  deliver  it  at  the  mouth 
of  a  river,  using  A.'s  dams  for  driving  the 
logs,  if  he  chose.  By  B.'s  unreasonable  use 
of  A.'s  dam,  C.'s  lands  were  flooded,  but  A. 
had  nothing  to  do  with  cutting  or  driving  the 
logs,  and  it  was  held  that  A.  was  not  liable 
for  C.'s  injury.  In  Boomer  v.  Wilbur,  176 
Mass.  482,  57  N.  E,  1004,  53  L.  R.  A.  172, 
the  owners  of  buildings  employed  a  competent 
Independent  contractor  to  repair  the  chimneys 
of  their  buildings,  who  was  to  do  the  work 
without  supervision  of  the  owners  over  the 
details  of  the  work,  or  the  manner  in  which 
it  should  be  done,  and  it  was  held  that  they 
were  not  liable  to  a  person  who  was  injured 
on  the  street  by  falling  bricks,  caused  by  the 
contractor's  negligence.  In  Harrison  v.  Col- 
lins, 86  Pa.  153,  27  Am.  Rep.  6d9,  the  owner 
of  a  sugar  refinery  employed  a  rigger  to  re- 
move machinery  from  a  railroad  car  to  the 
refinery.  In  doing  the  work,  the  rigger 
opened  a  coal  hole  in  the  sidewalk,  and  left 
it  open  a  few  minutes  after  the  work  was 
finished.  A  lad  fell  into  the  hole,  and  was 
injured.  The  rigger  was  paid  by  the  day. 
The  court  held  that  if  one  renders  services 
in  the  course  of  an  occupation  representing 
the  will  of  his  employer  only  as  to  the  result 
of  his  work,  and  not  as  to  the  means  of  ac- 
complishment, it  Is  an  independent  employ- 
ment— ^the  fact  that  the  contractor  is  paid 
by  the  day  is  immaterial.  In  Harris  v.  Me- 
Namara,  97  Ala.  181,  12  South.  103,  the  court 
held  that  an  ore  digger,  who  furnishes  his 
own  tools  and  appliances,  who  employs  and 
pays  his  own  assistants,  and  who  is  paid 
by  the  mine  owners  a  certain  sum  per  car 
for  ore  mined  by  him,  is  not  a  servant  of  the 
mine  owners,  but  an  Independent  contractor, 
as  the  means  and  details  of  the  execution  of 
his  work  are  subject  to  his  own  exclusive 
control  and  management;  and  hence  the 
wrongful  employment  of  an  infant  by  the 


ore  digger  does  not  render  the  mine  owners 
liable  to  the  infant's  parents  for  his  death. 
It  was  held  in  St  Louis,  eta,  Ry.  Go.  v. 
Yonley,  53  Ark.  503,  14  S.  W.  800,  9  L.  R.  A. 
004,  that  a  person  employed  by  a  railroad 
company  to  clear  off  and  bum  the  rubbish 
from  its  right  of  way  at  so  much  per  mile, 
who  hires,  pays,  and  controls  his  own  help, 
is  not  a  servant  of  the  ^company,  but  an  in- 
dependent contractor;  and  the  railroad  com- 
pany was  not  liable  for  damage  caused  by 
the  spread  of  fire,  owing  to  the  negligence 
of  the  contractor  and  his  employ^.  In  the 
case  of  Town  of  Pierrepoint  v.  Loveless,  72 
N.  Y.  211,  millowners  who  had  severally 
placed  saw  logs  on  the  Ice. in  the  Racket 
river,  severally  contracted  with  S.  to  drive 
and  put  them  in  the  respective  booms.  Oth- 
er parties  also  placed  logs  there,  and  em- 
ployed servants  to  drive  them  down.  The 
logs  all  got  mixed  in  driving;  and  by  the 
negligence  of  the  drivers,  a  Jam  was  formed, 
which  carried  off  a  bridge.  It  was  held,  in 
an  action  by  the  town  to  recover  the  dam- 
ages, that  S.  was  not  a  servant,  but  an  in- 
dependent contractor,  for  whose  negligence 
those  so  contracting  with  him  were  not  an- 
swerable. In  McCarthy  v.  Second  Parish 
of  Portland,  71  Me.  318,  36  Am.  R^.  820,  the 
plaintiff  was  injured  by  the  carelessness  of 
men  occupied  in  repairing  the  roof  of  de- 
fendant's •  building.  The  work  was  being 
done  by  men  who  were  employ^  and  under 
the  orders  of  one  who  carried  on  the  busi- 
ness of  slating  roofs,  and  who  was  engaged 
to  do  the  work  in  question.  It  was  held  that 
the  slater  carried  on  an  independent  em- 
ployment, and  the  defendant  was  not  liable. 
Chief  Justice  Bigelow,  in  Brackett  v.  Lubke, 
4  Allto  (Mass.)  138,  81  Am.  Dec.  694,  says: 
"If  the  person  employed  to  do  the  work  car- 
ries on  an  independent  employment,  and  acts 
in  pursuance  of  a  contract  with  his  employer, 
by  which  he  has  agreed  to  do  the  work  on 
certain  specified  terms,  in  a  particular  man- 
ner and  for  a  stipulated  price,  then  the  em- 
ployer is  not  liable;  the  relation  of  master 
and  servant  does  not  subsist  between  the 
parties,  but  only  that  of  contractor  and  con- 
tractee.  The  power  of  directing  and  con- 
trolling the  work  is  parted  with  by  the 
employer,  and  given  to  the  contractor.  But 
on  the  other  hand,  if  work  is  done  under 
a  general  employment,  and  is  to  be  performed 
for  a  reasonable  compensation  or  for  a  stip- 
ulated price,  the  employer  remains  liable, 
because  he  retains  the  right  fuid  power  of 
directing  and  controlling  the  time  and  man- 
ner of  executing  the  work,  or  of  refrain- 
ing from  doing  It  if  he  deems  it  necessary  or 
expedient"  In  Cincinnati  v.  Stone,  5  Ohio 
St.  38,  it  was  declared  that  the  principle 
of  respondeat  superior  does  not  apply  to 
cases  of  independent  contracts  not  creating 
the  relation  of  principal  and  agent,  and 
where  the  employer  does  not  retain  the  con- 
trol over  the  mode  and  manner  of  the  per- 
formance of  the  work  under  the  contract 
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To  the  same  effect  Is  Gwathnoy  t.  Little 
Miami  R.  R.  Co.,  12  Ohio  St  92.  In  Corbin 
T.  American  Mills,  27  Conn.  274,  71  Am. 
Dec.  63,  It  is  said,  to  render  the  employer 
liable,  'the  employ^  mnst  be  acting  at  the 
time  strictly  in  the  place  of  the  employer, 
in  accordance  with  and  representing  the 
employer's  will  and  not  his  own;  and  the 
business  mnst  be  strictly  that  6t  the  employ- 
er, and  not  in  any  respect  the  employe's."  In 
Wood  V.  Cobb,  13  Allen  (Mass.)  58,  the  conrt 
said  it  is  too  well  settled  to  admit  of  de- 
bate, that  the  employer  of  one  who  exercises 
an  ind^endent  employment,  is  not  respon- 
sible for  the  negligence  of  one  in  the  letter's 
service.  In  Pearson  v.  Cox,  2  C.  P.  Div. 
369,  a  tool,  called  a  •'straightedge,"  was 
jostled  out  of  the  window  of  a  house  that 
was  being  bnilt,  and  fell  upon  the  plaintiff 
and  injured  him ;  but,  it  appeariug  that  the 
act  which  caused  the  straightedge  to  fall  was 
the  act  of  one  of  the  men  employed  by  the 
mason,  a  subcontractor,  the  court  held  that 
the  builders  of  the  house  were  not  liable. 
It  must  be  borne  in  mind  that  in  the 
selection  of  the  independent  contractor,  the 
employer  is  charged  with  the  duty  of  exer- 
cising reasonable  care  to  secure  a  person 
of  skill  and  prudence,  and  the  work  to  be 
done  must  not  be,  within  itself,  unlawful, 
or  of  such  a  nature  that  it  is  likely  to  be- 
come a  nuisance,  or  to  subject  third  persons 
to  unusual  dangers,  when  being  prosecuted 
in  the  ordinary  and  usual  manner.  Thomp- 
son on  Negligence,  S  645,  says:  "The  modem 
doctrine  seems  to  be  that  if  ona  engages 
with  a  contractor  to  do  an  act  which  may 
be  done  in  a  lawful  manner,  and  the  con- 
tractor in  doing  it  unnecessarily  commits  a 
nuisance,  whereby  injury  results  to  a  third 
person,  the  employer  will  not  be  liable.  In 
other  words,  if  the  act  or  neglect  which  pro- 
duces the  injury  is  purely  collateral  to  the 
work  contracted  to  be  done,  and  entirely  the 
result  of  the  wrongful  acts  of  the  contractor 
and  his  workmen,  the  proprietor  is  not  lia- 
ble; but  if  the  injury  directly  results  from 
the  work  which  the  contractor  engaged  and 
was  authorized  to  do,  he  is  equally  liable 
with  the  contractor."  It  will  be  observed 
that  the  author,  in  the  concluding  part  of 
this  section,  says:  **but  if  the  injury  directly 
results  from  the  work  which  the  contractor 
engaged  and  was  authorized  to  do,  he  is 
equally  liable  with  the  contractor."  This 
means  where  the  work  itself  is  of  such 
dangerous  character  as  that  Injury  may 
result  therefrom,  notwithstanding  Its  ao- 
complishment  is  unattended  with  negligence^ 
and  though  it  be  done  with  prudence  and 
care,  and  does  not  apply  where  the  work  to 
be  done  is  not  of  itself  dangerous  to  others, 
unless  it  becomes  so  by  the  negligent  or  un- 
skillful manner  of  its  execution.  Davie  v. 
Levy,  39  La.  Ann.  551,  2  South.  395,  4  Am. 
St  R<2p.  225 ;  Hundhausen  v.  Bond,  36  Wis. 
39;  Chicago  City  v.  Robbins,  67  U.  S.  418, 
17  L.  Ed.  298;   Robbins  v.  Chicago  City,  71 


U.  S.  667,  18  L.  Bd.  427;  0*Rouike  v.  Hart, 
7  Bo6w.  (N.  Y.)  511.  There  Is  no  complaint 
that  the  company  did  not  exercise  reason- 
able care  and  prudence  in  the  selection  of 
a  competent  and  proper  contractor.  But  it 
is  claimed  the  evidence  does  not  show  that 
Garretaon  was  an  independent  contractor, 
but  that,  on  the  other  hand,  it  appears 
therefrom  that  he  was  a  servant  of  the  com- 
pany. When  we  apply  the  law  to  the  facts 
of  this  case,  there  can  be  no  other  conclusion 
reached,  as  we  have  observed^  than  that  he 
was  an  independent  contractor,  and  that 
the  relation  of  master  and  servant  did  not 
exist  between  him  and  the  defendant 

The  defendant  in  error  insists  that  it  was 
the  duty  of  the  company  to  provide  a  safe 
place  for  him  to  work,  and  in  this  it  failed 
to  discharge  its  duty,  because  the  place  at 
which  he  was  employed  to  work  was  rend- 
ered unsafe  on  account  of  the  work  which 
was  being  done  in  getting  out  the  timber. 
It  is  an  elementary  rule  of  law  that  the 
master  must  exercise  reasonable  care  to 
furnish  and  continue  to  provide  a  reasonably 
safe  place  for  his  servants  to  work,  and  this 
Is  a  duty  which  is  imposed  upon  the  master, 
and  which  cannot  be  delegated  by  him  to 
others  to  the  extent  of  relieving  him  from 
liability  for  a  failure  to  dischaiire  It  This 
rule  of  law  is  not  questioned,  but  it  cannot 
be  applied  here.  There  is  no  question  that 
the  mine  at  which  the  plaintiff  was  employed 
to  work  was  in  a  perfectly  safe  condition, 
in  fact,  the  hijury  was  not  caused,  from  any 
mismanagement  of  the  mine  or  from  ony 
result  proceeding  from  its  c^eration,  but  It 
was  the  result  of  the  act  of  one  whose 
business  was  entirely  separate  and  distinct 
from  that  being  carried  on  in  which  the 
plaintiff  was  employed  to  assist  There  was 
no  connection  between  the  operation  of  the 
mine  and  the  procurement  and  delivery  of 
the  timber.  It  Is  true  the  timber  was  used 
in  the  mine,  but  because  of  this  it  cannot  be 
said  that  the  work  of  procuring  it  was  in  any 
way  connected  with  the  actual  operation  of 
the  mining  enterprise,  even'  if  this  would 
alter  the  case.  The  act  of  cutting  and  de- 
livering the  timber  did  not  render  the  place 
at  which  the  plaintiff  was  employed  to  work, 
unsafe,  because  if  the  timber  had  been  se- 
cured in  a  proper  manner,  and  without  neg- 
ligently skidding  it  down  the  hill,  the  Injury 
would  not  have  occurred.  It  was  the  negli- 
gent manner  of  prosecuting  the  work  in  de- 
livering the  timber  that  caused  the  injuiT, 
and  not  the  lack  of  safety  of  the  place  at 
which  the  plaintiff  was  employed  to  work. 

As  the  case  now  stands,  all  we  have  to 
Inquire  is,  whether  judgment  should  be  en- 
tered for  the  defendant  here,  or  should  the 
case  be  remanded  for  a  new  trial.  We  have 
determined  that  the  evidence  is  wholly  in- 
sufficient to  sustain  the  verdict  of  tlie  Jury, 
and,  from  the  very  character  of  the  caso, 
we  can  see  that  a  new  trial  can  avail  the 
plaintiff    nothing.      Therefore,    under    such 
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circumstances,  !t  would  seem  entirely  un- 
necessary to  remand  the  case  for  a  new 
trial.  Litigation  should  be  speeded,  and  its 
termination  quickly  reached,  and  to  bring 
about  this  end,  frivolity,  and  idle  practices 
should  be  discountenanced.  In  Maupin  v. 
Insurance  Co.,  63  W.  Va.  668,  45  S.  B.  1003, 
it  was  made  a  query:  "If  the  Supreme 
Court  holds  that  a  verdict  for  the  plaintiff 
is  without  sufficient  evidence,  or  contrary  to 
the  evidence,  and  reverses  the  judgment  for 
that  cause,  will  it  grant  a  new  trial  or  enter 
Judgment  for  defendant?"  This  was  not  de- 
cided in  that  case.  Neither  is  it  necessary 
to  decide  it  here,  because,  as  we  have  ob- 
served, at  the  conclusion  of  the  plaintiff's 
evidence,  a  motion  was  made  to  exclude  it, 
which  the  court  overruled.  "If  a  defendant, 
giving  no  evidence,  moves  the  court  to  ex- 
clude the  plaintiff's  evidence  as  not  sufficient 
to  warrant  a  verdict  for  plaintiff,  or  to  direct 
a  verdict  for  him,  and  his  motion  Is  over- 
ruled and  this  court  reverses  the  Judgment 
for  that  cause,  it  will  not  remand  the  cause 
for  another  trial,  but  will  enter  Judgment 
for  the  defendant,  or  as  it  chooses,  direct  the 
circuit  court  to  do  so*  unless  satisfied  that 
It  will  worlc  injustice."  Maupin  v.  Insur- 
ance Co.,  53  W.  Va.  658,  46  S.  B.  1003. 
This  rule  should  not  be  different  where  the 
defendant  does  introduce  evidence,  where 
all  the  evidence,  taken  together,  does  not  en- 
title the  plaintiff  to  recover.  There  is  no 
reason  for  such  difference.  The  fact  of  the 
introductlop  of  testimony  by  the  defendant 
has  not  changed  the  status  of  the  case.  The 
court  is  asked  to  exclude  the  evidence,  and 
improperly  refuses  to  do  so,  and  because  the 
defendant  attempts  to  strengrthen  his  case, 
he  should  not  lose  the  benefit  of  his  motion, 
especially  in  so  far  as  he  is  entitled  to  have 
Judgment  entered  for  him  in  this  court,  on 
the  ground  that  he  made  such  motion,  and 
it  was  overruled.  It  is  true  we  have  cases 
holding  that  where  the  defendant  Introduces 
evidence,  after  his  motion  to  exclude  Is  over- 
ruled, the  error,  if  any,  by  reason  thereof, 
is  waived,  but  this  rule  cannot  be  applied 
where  the  evidence  of  the  defendant,  when 
introduced,  does  not  strengthen  the  plain- 
tiff's case,  and  when,  taking  the  whole  evi- 
dence together,  the  plaintiff  is  not  entitled 
to  recover.  In  Core  v.  Ohio  River  R.  Co., 
38  W.  Va.  466,  18  S.  B.  596,  it  was  held  that 
if  the  defendant,  after  the  court  had  over- 
ruled its  motion  to  exclude  the  plaintiff's 
evidence,  on  the  ground  of  insufficiency,  in- 
troduces Its  evidence,  this  court  will  dis- 
regard such  motion  and  will  not  reverse  the 
Judgment,  unless  It  appears  that  the  whole 
evidence  Is  Insufficient  to  Justify  the  verdict 
of  the  Jury.  And  in  the  case  of  Trump  v. 
Tidewater  Coal  &  Coke  Co..  46  W.  Va.  238, 
32  S.  B.  1035,  it  is  said  that  a  motion  to 
er.dude  the  plaintiff's  evidepce  for  Insuffi- 
ciency is  waived  by  the  defendant  after 
inch  motion  is  made  introducing  bis  evi- 
dence, as  his  evidence  may  cure  the  defects 


of  the  plaintiff's.  Where,  however,  there  la 
not  sufficient  evidence  to  support  a  finding 
for  the  plaintiff,  there  is  no  reason  to  say 
that  this  court  should  not,  when  sudi  mo- 
tion Is  made  and  overruled  in  the  court  be- 
low, give  Judgment  for  the  defendant  here, 
when  it  was  the  duty  of  the  court  below  to 
have  excluded  such  evidence,  and  rendered 
Judgment  for, him.  But,  aigain,  at  the  con- 
clusion of  all  the  evidence,  the  defendant 
asked  the  court  for  a  peremptory  Instruction, 
directing  the  Jury  to  find  a  verdict  in  its 
favor,  which  instruction  the  court  refused. 
The  offering  of  this  Instruction  was  equiva- 
lent to  a  demurrer  to  the  evidence.  Maupin 
V.  Insurance  Co.,  53  W.  Va.  658,  45  S.  B. 
1003.  It  was  the  duty  of  the  court  to  give 
this  instruction,  and  enter  Judgment  for  the 
defendant,  and  not  having  done  so,  it  is  now 
proper  for  this  court  to  do  what  the  court 
below  should  have  done. 

The  Judgment  of  the  circuit  court  is  re- 
versed, the  verdict  of  the  Jury  set  aside,  and 
Judgment  is  entered  for  the  defendant 


(60  w.  Va.  W) 
MEADOWS  V.  MEADOWS. 

(Supreme  Coart  of  Appeals  of  West  Virginia. 
May  1.  1906.) 

Specific   Pebfobhance  —  Vebbal   Gift   of 

Land. 

To  enforce  specific  performance  of  a  verbal 
gift  of  land  by  father  to  son,  the  contract  of 
gift  must  be  clear  and  definite,  and  the  evidence 
to  sustain  it  must  be  direct,  positive,  express, 
and  unambiguous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,  M  388,  3d2, 
393.1 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Raleigh 
County. 

Bill  by  Henry  W.  Meadows  against  Joseph 
Meadows.  Decree  for  defendant,  and  com- 
plainant appeals.    Affirmed. 

A.  P.  Farley  and  M.  F.  Matheny,  for  ap- 
pellant J.  E.  Summerfleld,  A.  D.  Preston» 
and  Lilly  &  McGInnis,  for  ai^ellee. 

BRANNON,  J.  Joseph  Meadows  is  an 
old  man  of  70  years.  Many  years  ago  he 
purchased  a  little  tract  of  poor  mountain 
land  In  Raleigh  county.  It  required  many 
years  of  hard  toll  to  pay  for  bis  little  home 
and  get  a  deed  for  it  It  contained  only 
105  acres.  He  had  three  sons,  Henry,  Charles^ 
and  George — ^Henry  the  oldest  Henry 
married  early  and  went  to  live  with  hir 
father-in-law.  Soon  he  moved  to  this  tract 
of  his  father,  and  upon  one  end  of  it  built 
a  log  cabin  of  one  room,  and  later  some  ad- 
dition, very  bumble  in  character,  and  set  out 
an  orchard,  and  cleared  a  good  deal  of  land. 
The  father  furnished  some  of  the  trees. 
He  had  a  large  family  of  12  children  and 
was  very  poor.  He  was  on  tills  home  place 
18  or  20  years.  Some  trouble  springing  up  be- 
tween him  and  his  old  father,  in   Ibui  he 
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brought  a  chancery  suit  against  his  father 
to  compel  him  to  make  a  deed  to  him  for  a 
section  of  the  home  tract  containing  about 
35  acres.  He  claimed  that,  20  years  before, 
his  father  had  given  him  that  part  of  the 
home  tract,  and  that  on  the  faith  of  the  gift 
he  built  a  house  and  cleared  land  and  other- 
wise improved  the  property.  The  circuit 
court  dismissed  the  bill. 

It  is  useless  to  detail  evidence.  It  is  ab- 
solutely conflicting.  Henry  and  his  wife 
and  two  daughters  swear  to  a  declaration, 
or  rather  declarations,  made  by  the  old  man 
to  the  efTect  that  Henry  was  to  have  that 
part  of  the  tract  marked  by  a  certain  line 
of  trees  dividing  it  from  the  remainder; 
that  it  should  never  be  taken  from  Henry. 
That,  in  connection  with  improvement,  is 
the  whole  of  the  plaintiffs  case.  The  ol(^ 
man  denies  Henry's  claim.  He  declares  tha' 
he  always  told  the  boys  that  they  should 
have  the  land  when  he  and  his  wife  were 
done  with  it,  that  Henry  should  live  down 
on  the  lower  end  of  it,  Charles  on  another 
part,  and  George  the  old  home  section — ^that 
Is,  the  house  section,  where  the  old  man 
lives.  Now,  there  is  no  doubt  that  the 
old  man  talked  in  that  way.  That  is  quite 
natural  and  fatherly,  and  we  can  readily 
see  that  the  old  man  contemplated  this 
division.  But  did  he  Intend  to  oust  himself 
and  his  old  wife  while  they  lived?  Charles 
and  George  fully  corroborate  the  old  man 
by  saying  that  they  did  not  expect  their 
parts  while  their  father  lived;  that  the  talk 
between  father  and  sons  was  that  the  old 
man  would  retain  the  land  as  long  as  he  and 
bis  wife  lived.  Charles  was  In  possession  o 
one  section  of  the  land,  but  he  did  not  ex- 
pect any  deed  depriving  the  father  of  it  dur- 
ing his  life.  He  swears  that  his  father  told 
Henry  that  he  would  never  make  a  deed, 
and  that  he  would  hold  the  land  during  his 
lifetime;  that  he  told  them  all  that  he  in- 
tended the  place  for  his  sons  when  he  and 
his  wife  were  done  with  it  George  swears 
that  he  knows  that  his  father  never  gave 
the  possession  of  the  land  in  controversy 
to  Henry  absolutely;  that  his  father  told 
them  all  that  he  meant  to  keep  the  land  as 
long  as  he  and  his  wife  lived,  and  then  It 
was  to-  go  to  his  children.  He  swears,  like 
Charles,  that  he  heard  his  father  tell  Henry 
that  he  did  not  intend  to  deed  him  the  land 
as  long  as  he  lived.  He  sajB  he  never  heard 
of  any  claim  by  Henry  until  recently.  Are 
we  to  infer  that,  because  the  father  let  a 
young  married  son  build  a  little  log  cabin 
on  his  land  to  make  bread  and  meat,,  the 
father  intended  absolutely  to  part  with  his 
ownership  and  control,  and  thus  deprive  him- 
self and  his  wife  of  the  means  of  support? 
Especially  when  the  tract  is  very  small  and 
hardly  equal  to  the  support  of  his  own 
family?  If  that  be  so,  if  that  calls  f<v  spe- 
dflc  performance,  how  many  fathers  would 
be  brought  to  penury?    Courts  ought  not  to 


thus  hold  from  such  mere  possession.  How 
natural  for  a  son  to  settle  on  his  father's 
land  and  clear  a  few  acres  and  plant  an  or- 
chard for  the  support  of  himself  and  family. 
In  the  absence  of  a  specific,  definite  contract, 
are  courts  to  hold  that  mere  loose  declara- 
tions of  a  father  that  he  intends  to  give  one 
son  a  certain  end  of  his  place  shall  call  for 
specific  performance?  Particularly  when 
the  tract  is  so  small?  That  would  be 
against  the  interest  of  father  and  child ;  for, 
if  that  be  so,  the  father  would  not  dare  to 
let  his  child  go  upon  any  of  his  land,  as  it 
might  injure  him  and  other  children. 

A  witness  named  Clemens,  produced  as 
credible  by  the  plalntifT,  swears  that  the 
old  man  said,  what  many  fathers  have  said, 
that  as  Charley  and  Henry  both  had  built, 
the  third  boy,  George,  was  to  live  where 
the  old  man  lived,  and  '*that  he  didn't  expect 
to  make  the  boys  the  deed  then,  but  that  he 
was  going  to  hold  the  land  for  him  and  his 
wife  then,  as  in  their  old  days  they  might 
need  it"  He  intended  to  will  it  to  them. 
Now,  this  is  the  whole  truth.  The  evidence 
is  not  only  conflicting,  but  it  preponderates 
to  sustain  that  theory  of  the  case.  It  is 
proven  that  Henry  talked  about  moving 
away,  and  was  seeking  another  home.  He 
does  not  deny,  but  admits,  that  his  father 
sold  nearly  all  the  poplar  timber  from  the 
land  he  claims.  Why  did  he  allow  him  to 
do  so,  if  he  himself  owned  the  land?  And  he 
never  paid  a  cent  of  taxes  on  the  land 
through  many  years.  His  father  swears  he 
refused  to  pay  a  part  of  the  taxes  on  the 
land.  Why  wait  20  years  for  a  deed?  The 
law  properly  applicable  to  such  a  case  is 
well  stated  by  Judge  Lucas  in  Harrison  v. 
Harrison,  36  W.  Va.  556,  16  S.  E.  87.  While 
admitting  that  oral  gifts  of  land  by  father 
to  son,  if  definite  and  fully  sustained  by  evi- 
dence, will  be  enforced,  yet  it  is  not  to  be  in- 
ferred from  a  son's  going  into  possession  of  his 
father's  land  and  making  small  improvements 
that  the  father  gave  the  son  the  land;  that 
loose  declarations  of  the  father  are  not  suf- 
ficient evidence  of  such  a  gift.  "A  contract 
between  a  parent  and  child,  from  the  nature 
of  the  relation,  requires  to  be  proved  by  a 
kind  of  evidence  much  stronger  than  that 
which  might  suffice  between  strangers.  The 
evidence,  in  case  of  a  parol  gift  from  father 
to  child,  should  be  direct,  positive,  express, 
and  unambiguous,  and  its  terms  clearly  de- 
fined." That  settles  this  case.  Judge  Lucas 
did  only  repeat  fixed  law;  but  I  have  been 
struck  with  the  practical  force  and  applica- 
bility of  the  expressions  of  the  case  to 
cases  constantly  arising.  The  case  prepon- 
derates in  favor  of  the  defense  on  the  evi- 
dence ;  but,  aside  from  that,  how  can  we  be 
asked  to  overrule  a  circuit  Judge  upon  such 
frail  evidence  and  upon  evidence  absolutely 
conflicting? 

We  therefore  affirm  the  decree. 
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STATE  ▼.  DURHAM. 

(Supreme  Gonrt  of  North  Carolina.    March  6, 
1006.) 

HoifioiDB— Sklf-Defense-^-Resistino    Ofvi* 

GCB. 

Under  Acts  1889,  p.  65.  c  61,  declaring 
•  that  any  person  who  unlawfully  resists,  delays, 
or  obstructs  a  public  officer  in  discharging  or 
attempting  to  discharge  a  duty  of  his  office 
shall  be  guilty  of  a  misdemeanor,  a  person  who 
kills  an  officer  attempting  to  arrest  him  for 
a  misdemeanor  cannot  set  up  erelf-defense,  but 
•     is  guilty  of  manslaughter  at  least. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Gent  Dig.  Homicide,  §§  90,  95,  144.] 

Walker  and  Connor,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Polk  County ; 
Counclll,   Judge.       • 

Frail  Durham  was  convicted  of  murder, 
and  appeals.     Affirmed. 

Smith  &  Sebenck  and  A.  H.  Dean,  for  ap- 
pellant   The  Attorney  General,  for-the  State. 

BROWN,  J.  The  eyidence  tends  to  show 
that  the  deceased  was  a  deputy  sherifT  and 
had  a  warrant  for  the  arrest  of  the  pris- 
oner for  carrying  concealed  weapons.  De- 
ceased approached  prisoner  for  the  purpose 
of  effecting  his  arrest,  and  some  conversation 
ensued ;  the  prisoner  finally  agreeing  to  give 
bond  for  his  appearance.  The  prisoner,  the 
deceased,  and  others  started  to  the  office  in 
the  feed  store  of  one  Engel  for  the  purpose 
of  signing  the  bond.  Hilton,  the  deputy 
sheriff,  sat  down  at  the  table  to  write  the 
bond,  and  while  thus  engaged  the  prisoner 
escaped  from  the  room,  Hilton  following  to 
capture  the  prisoner,  and  in  the  altercation 
which  followed  the  prisoner  shot  and  killed 
Hilton. 

In  one  of  their  briefs  the  prisoner's  coun- 
sel admit  that.  If  the  decision  in  State  v. 
Homer,  189  N.  C.  603,  52  S.  B.  136,  is  to  be 
adhered  to,  all  their  exceptions  are  unten- 
able except  the  fourth ;  and  as  to  that  ex- 
ception it  is  insisted  that  the  court  below 
erred  in  charging  the  Jury  that  in  any  view 
of  the  evidence  the  defendant  was  guilty  of 
manslaughter,  thereby  depriving  him  of  his 
plea  of  self-defense.  In  the  able  argument 
of  Mr.  Dean,  as  well  as  in  their  well-consid- 
ered briefs,  counsel  for  defendant  endeavored 
to  draw  a  distinction  between  the  case  at 
bar  and  Homer's  case.  After  most  careful 
consideration  we  fail  to  see  the  distinction. 
In  fact,  the  cases  appear  to  be  on  all  fours. 
The  deceased,  Hilton,  was  a  deputy  sheriff, 
and  had  arrested  the  prisoner  upon  a  war- 
rant for  carrying:  a  concealed  weapon — a  mis- 
demeanor. The  defendant,  according  to  his 
own  evidence,  recognized  Hilton's  authority 
and  went  with  him  to  give  bond  for  his  ap- 
pearance. When  they  arrived  at  the  office 
the  deceased  commenced  to  write  the  bond. 
As  to  subsequent  occurrences  the  defendant 
testified :  "Hilton  then  sat  down  and  got  to 
writing:,  and  while  he  was  doing  so  I  slipped 
out  of  the  side  door  of  the  store,  and  after 


I  had  got  about  20  yards  I  looked  back*  and 
saw  Hilton  coming  with  his  pistol  in  his 
hand,  coming  towards  me.  I  was  running, 
and  he  was  miming.  I  ran  on  about  5  or  10 
steps,  and  looked  around  and  saw  Hilton 
with  his  pistol  pointing  towards  me.  Up  to 
this  time  I  had  not  drawn  my  pistol.  I  then 
drew  my  pistol  and  continued  to  go  forward 
sideways,  holding  my  pistol  pointing  In  the 
direction  of  the  left  side  [describes  attitude]. 
The  range  of  the  pistol  was  not  on  Hilton.  X 
looked  around  as  I  was  going  away,  and  as  I 
did  so  he  fired  on  me.  I  then  turned  and  fired. 
I  did  not  aim  at  him  this  shot  I  did  not  at- 
tempt to  hit  him.  I  did  not  want  to  hit  him 
this  shot  When  I  fired  the  first  shot  I  came 
to  a  little  stop— a  moment's  stop.  I  then 
went  two  or  three  steps,  and  Hilton  shot 
again,  and  the  bullet  grazed  me  on  the  left 
arm.  I  then  fell  back  a  little  bit-— standing 
against  a  little  sapling.  Up  to  this  time  Hil- 
ton had  fired  two  shots  and  I  one,  and  after 
this  he « fired  two  more  before  I  fired  any 
more.  I  then  fired  one  and  killed  him.  At 
the  time  I  fired  the  last  shot  Hilton  was  stand- 
ing up  aside  of  a  sapling,  his  pistol  pointing 
at  me.  After  the  last  shot  I  ran  off  and  went 
home."  The  defendant  further  testified  that 
when  Hilton  arrested  him  he  laid  hands  on 
the  defendant  and  said,  "Give  me  your  gnn;" 
that  he  had  a  pistol  in  his  pocket,  and  did  not 
give  it  up  or  allow  Hilton  to  search  him ;  that 
he  bad  a  bottle  of  liquor  in  his  right  hip 
pocket;  that  he  fired  on  Hilton  and  killed  him 
because  he  thought  Hilton  would  kill  him; 
and  that  Hilton  ordered  him  to  stop  as  he  ran 
off.  One  Kuykendall  corroborates  the  de- 
fendant but  states  that  he  never  saw  the  de- 
fendant when  he  drew  the  pistol,  and  never 
saw  it  until  the  defendant  turned  and  fired. 
This  is  not  necessarily  inconsistent  with  the 
defendant's  statement 

We  have  stated  only  the  material  evidence 
offered  by  the  defendant  and  most  fftvorable 
to  him,  because  in  passing  on  this  exception 
that  testimony  alone  should  be  considered. 
The  facts  in  Horner's  Case,  briefly  stated,  are 
that  Nichols,  a  d^uty  sheriff,  had  a  warrant 
for  Homer  for  a  misdemeanor,  viz.,  whipping 
his  daughter-in-law.  Homer  refused  to  sub- 
mit to  arrest  and  attempted  to  escape.  The 
testimony  most  favorable  to  Homer  was  his 
own  (139  N.  O.  610.  52  S.  B.  139):  •'I  was 
in  the  woods.  Dog  had  treed  a  squlrreL 
Nichols  and  Breez  came  on  down  the  road. 
Nichols  called  to  me,  and  I  answered.  He 
said.  'Come  on  and  go  with  me.'  Had  a  war- 
rant He  read  it  I  said,  'I  am  not  going  to 
do  It'  He  said,  if  I  would  promise  to  be  at 
Squire  Terry's  tomorrow  at  8  o'clock,  he 
would  go.  I  refused.  He  came  on  me.  and 
said  to  me,  with  an  oath,  'If  you  do  not  go 
with  me  I  am  going  to  shoot  you.'  Then  I 
picked  up  gun  and  walked  off.  He  shot  at 
me.  I  ran  about  50  yards.  He  shot  again, 
and  I  threw  gun  'round  and  shot  I  was  go- 
ing away  from  him ;  was  out  there  for  a  squlr- 
reL   I  ran  against  a  tree  when  he  waa  after 
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.me;  knew  deceased  was  a  deputy  sheriff.'* 
Homer  was  convicted  of  murder  in  the  second 
degree,  and  appealed.  His  honor  had  in- 
structed the  jury,  as  in  the  case  at  bar,  that 
Homer  was  guilty  of  manslaughter  at  least 
In  almost  every  respect  the  cases  are  similar. 
Ever  since  Garrett's  Oase,  60  N.  O.  145,  84 
Am.  Dec.  859,  it  has  been  thought  that  in  this 
state  the  principle  of  self-defense  does  not 
apply  to  the  case  of  one  who  places  himself 
In  the  posture  of  armed  defiance  to  the  pro-  . 
cess  of  the  state.  In  that  case  the  great  Chief 
Justice  says :  **When  a  man  puts  himself  in 
a  state  of  resistance  and  openly  defies  the  offi- 
cers of  the  law,  he  is  not  allowed  to  take  ad- 
yantage  of  his  own  wrong,  if  bis  life  is  thereby 
endangered,  and  to  set  up  the  excuse  of  self- 
defense."  The  law  of  self-defense  applicable 
to  encounters  between  private  persons  does 
not  arise  in  the  case  in  which  a  person  sought 
to  be  arrested  kills  the  officer  seeking  to  make 
the  arrest  In  this  state  we  think  this  is 
most  essential  to  'preserving  good  order  and 
asserting  the  supremacy  of  the  law."  After 
mature  consideration  this  rule  was  reaffirmed 
In  Homer's  Case  by  a  unanimous  court  The 
well-considered  opinion  delivered  by  Mr. 
Justice  Connor  is  not  open  to  any  possible 
misconstruction,  so  far  as  we  can  see.  Much 
of  his  language  would  apply  with  aptness  to 
this  case.  The  learned  justice  says:  '*The 
prisoner  knew  that  the  deceased  was  a  dep- 
uty sheriff  and  that  he  had  a  warrant  for  his 
arrest  It  was  his  duty  to  submit  to  arrest 
and  in  resisting  it  with  a  gun  in  his  hand  It 
is  not  open  to  him  to  say  that  he  acted  in 
self-defense.  Conceding  that  as  he  [the  pris- 
oner] was  going  away  from  the  officer,  refus- 
ing to  submit  to  arrest  the  officer  was  not 
justified  in  shooting  him  to  make  the  arrest 
does  not  affect  his  right  to  kili.  If  there  was 
a  necessity  to  shoot  the  deceased  to  save  his 
life,  it  was  the  result  of  his  unlawful  act  In 
resisting  the  mandate  of  the  law.  The  posi- 
tion of  the  prisoner  is  similar  In  this  respect 
to  one  who  brings  on  or  provokes  a  difficulty, 
and  in  the  progress  of  it  kills.  It  is  not  se 
defendendo.  because  he  brought  on  the  neces- 
sity. This  Is  elementary,  and  uniformly  sus- 
tained by  numerous  cases  in  our  own  and 
other  jurisdictions.'* 

The  ofi3cer  Is  not  excused  If  he.  with  undue 
violence,  menaces  the  life  of  the  defendant 
when  he  attempts  to  arrest  a  person  for  a 
misdemeanor.  Tlie  officer  may  be  convicted 
and  punished.  But  his  crime  will  not  excuse 
or  condone  the  crime  of  the  defendant  in 
making  open  resistance  to  the  process  of  the 
state.  We  are  aware  that  in  some  jurisdic- 
tions It  is  hold  otherwise,  and  that  while  an 
officer,  In  attempting  to  arrest  for  a  misde- 
meanor, dangerously  menaces  the  life  of  the 
accused,  the  latter  may  defend  himself  to  the 
extent  of  talcing  tbe  officer's  life,  and  the  plea 
of  self-defeDBe  is  open  to  him.  But  in  this 
state  we  have  a  statute  (Acts  1880,  p.  65, 
c.  51)  which  enacts  that  "any  person  who 
willfully  and  unlawfully  resists,  delays  or 
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obstracts  a  public  officer  in  discharging  or  at- 
tempting to  discharge  a  duty  of  his  office, 
shall  be  guilty  of  a  misdemeanor."  At  the 
time  he  killed  the  deceased  the  defendant  was 
engaged  in  an  unlawful  act  uot  only  malum 
in  se  (being  In  armed  resistance  to  the  pro- 
cess of  tbe  state),  but  an  act  directly  con- 
nected with  and  which  finally  resulted  in  the 
death  of  the  officer;  fbr  it  is  plain  that  had 
the  defendant  himself  not  resisted  the  law, 
but  submitted  to  arrest  there  would  have 
been  no  homicide  by  any  one.  State  v.  Hall, 
132  N.  C.  1094,  44  S.  B.  553;  Turaage's  Case, 
138  N.  C.  566,  49  S.  B.  913 ;  Wharton,  Cr.  Law. 
vol.  1  (10th  Ed.)  §  306. 
There  is  no  error. 

WALKER,  J.  (dissenting).  I  am  unable 
to  concur  with  the  majority  of  Che  court  in  the 
conclusion  they  have  reached  in  this  case. 
As  the  effect  of  the  decision  is  to  deprive 
the  citizen  of  the  important  right  of  self- 
defense  when,  upon  the  plainest  principles 
of  law,  he  Is  justly  entitled  to  It  I  deem  it 
but  right  that  my  views  should  be  stated 
somewhat  at  length,  supported,  as  I  think 
they  are,  by  the  highest  and  weightiest  au- 
thority. In  order  to  understand  the  precise 
question  presented,  it  will  be  necessary  to 
summarize  the  facts,  for  they  are  not  stated 
in  the  opinion  of  the  court  as  I  understand 
them. 

The  defendant  was  indicted  in  the  superior 
court  of  Polk  county  at  fall  term,  1905,  for 
the  murder  of  Jm  C.  Hilton  at  Tryon  on  the 
26th  of  March,  1905.  The  trial  resulted  in 
a  verdict  of  murder  in  the  second  degree, 
and  the  defendant  was  sentenced  to  14  years* 
imprisonment  The  facts  and  circumstances 
connected  with  the  killing  are  practically 
undisputed,  and  are  as  follows:  The  de- 
ceased was  a  deputy  sheriff  of  Polk  coun- 
ty, and  held  a  warrant  for  the  arrest  of 
defendant  for  carrying  concealed  weapons. 
On  Sunday,  March  26,  1905,  defendant  was 
in  Tryon  and  deceased  attempted  to  arrest 
him.  The  deceased,  the  defendant  and 
several  others  were  in  the  rear  of  Shore  & 
Engle's  bam,  discussing  the  matter  of  ar- 
rest and  tile  giving  of  bond.  The  defendant 
at  first  demurred  to  the  arrest  upon  the 
ground  that  the  officer  could  not  arrest  him 
on  Sunday.  Finally,  upon  the  advice  of  his 
friends,  the  defendant  yielded,  and,  in  the 
language  of  McFarland,  the  only  eyewitness, 
Introduced  by  the  state  In  chief,  "then  they. 
Frail  and  others  started  on  to  the  store  to 
get  the  bond  signed;  Frail  deciding  to  give 
it"  One  Eiigle  had  agreed  to  sign  the  de- 
fendant's bond  and  this  arrangement  had 
been  accepted  by  the  deceased.  The  deceased 
was  requested  to  sit  down  at  the  table  and 
prepare  the  bond.  While  he  was  In  the  act 
of  writing  it  the  defendant  slipped  out  of 
the  side  door  of  the  feed  room.  The  de- 
ceased asked,  "Has  he  gone?*'  Some  one 
answered,  "Yes."  Mr.  E5iigol,  who  was  to 
become  Surety  on  tlie  defondont's  bond,  said 
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to  the  deceased:  "Never  mind.  Let  him  go. 
I  will  sign  the  bond.*'  The  dfxieased  made 
no  reply,  bnt  bolted  out  of  the  door  after 
Durham,  with  his  hand  on  his  pistol.  After 
the  defendant  had  gone  about  20  yards  he 
looked  back  and  saw  the  deceased  coming 
with  his  pistol  in  his  hand.  They  were  both 
running.  The  defendant  ran  5  or  10  steps, 
and,  looking  around,  saw  the  deceased  with 
his  pistol  pointing  towards  him.  The  de- 
fendant then  for  the  first  time  drew 
bis  pistol,  continuing  his  retreat  sideways, 
holding  his  pistol  on  his  left  side,  but  not  to- 
ward the  deceased.  The  deceased  fired.  The 
defendant  returned  the  fire,  but  not  intend- 
ing to  hit.  The  deceased  fired  again,  the 
shot  grazing  the  defendant's  left  arm.  De- 
fendant fell  back  a  little,  standing  against 
a  sapling.  The  deceased  fired  two  more 
shots,  and  was  in  the  act  of  firing  again, 
when  defendant  fired  the  shot  that  killed  de- 
ceased. The  defendant's  last  bullet  grazed 
the  knuckle  of  deceased's  right  hand  and 
pierced  his  eye,  showing  that  the  deceased 
was  then  in  the  act  of  aiming  and  firing. 
Defendant  testified  that  he  fired  at  Hilton 
because  he  thought  Hilton  would  kill  him. 
Another  witness  had  testified  that  he  was 
present  and  saw  what  occurred.  When  Hil- 
ton went  out  he  drew  his  pistol,  about  10 
feet  from  the  door,  then  ran  on  about  the 
distance  of  25  steps  from  the  door  and  held 
it  up  in  his  hands  and  fired  at  Durham.  He 
held  his  pistol  in  both  hands  after  taking 
it  out  ric  did  not  see  defendant  draw  his 
pistol  until  he  turned  and  fired  at  Hilton. 
He  did  not  have  his  hand  on  his  hip  pocket 
as  he  ran  off.  Hilton  fired  three  times  and 
defendant  twice. 

The  defendant  requested  the  court  to 
charge  the  Jury  as  follows:  "The  law  does 
not  Justify  an  ofllcer  in  killing  one  accused 
of  a  misdemeanor,  In  order  merely  to  stop 
his  fiight,  and  an  attempt  to  do  so  by  an 
oflScer  would  constitute  an  assault,  against 
which  the  person  assaulted  would  have  a 
right  to  defend  himself."  The  court  gave 
the  instruction,  omitting  the  words,  ''against 
which  the  person  assaulted  would  have  a 
right  to  defend  himself,"  and  added  to  the 
instruction,  as  thus  stripped  of  its  essential 
feature,  the  following:  "That,  while  this 
is  true,  yet  where  one  resists  lawful  arrest, 
or,  having  been  arrested,  fiees,  and  the  officer 
resorts  to  means  to  arrest  or  rearrest  which 
amounts  to  an  assault,  still  the  person  so 
arrested  or  fleeing  from  arrest  has  no  right 
to  defend  himself  against  such  an  assault, 
unless  he  satisfies  the  Jury  from  the  evi- 
dence that  he  no  longer  resists  arrest,  or 
has  ceased  to  fiee  and  yielded  to  arrest 
This  not  appearing  from  the  evidence,  the 
defendant  would  at  least  be  guilty  of  man- 
slaughter in  this  case."  If,  in  any  view  of 
the  case,  the  defendant  was  entitled  to  have 
the  plea  of  self-defense  submitted  to  the 
fury,  there  was  error.  We  understand  this 
to  be  conceded.     At  any   rate  the  right  of 


the  defendant  to  have  it  submitted  Is  un- 
questionable. 

The  fallacy  in  the  opinion  of  the  court 
arises  out  of  a  total  misconception  of  the 
distinction  between  resistance  to  arrest  and 
resistance  to  a  felonious  assault  If  the  de- 
fendant resisted  arrest  wlilch  he  did  not  do, 
the  deceased  had  the  right  to  use  so  much 
force  as  was  necessary  to  accomplish  his 
arrest  and  compel  submission  to  the  man- 
date of  the  law.  And  right  here  it  is  well 
to  state  that  there  is  a  wide  diff»ence  be- 
tween resistance  to  arrest  and  the  mere 
avoidance  of  arrest  by  fieeing  or  running 
away  from  the  officer.  The  latter  is  an  es- 
cape. With  this  distinction  clearly  before 
us,  let  us  proceed  to  examine  the  case.  If 
there  is  anything  settled  as  law  by  this 
court  it  Is  that  an  officer  has  no  right  to 
endanger  the  life  of  one  fleeing  from  blm 
who  Is  charged  merely  with  the  commission 
of  a  misdemeanor.  "A  very  different  prin- 
ciple prevails  where  a  party  charged  with 
a  misdemeanor  flees  from  an  officer,  who  Is 
intrusted  with  a  criminal  warrant  or 
capias,  in  order  to  avoid  arrest  The  ac- 
cused is  shielded  in  that  event  even  from 
an  attempt  to  kill  with  a  gun  or  pistot 
by  the  merciful  rule  which  forbids  the  risk 
of  human  life  or  the  shedding  of  blood  in 
order  to  bring  to  Justice  one  who  Is  charged 
with  so  trivial' an  offense,  when  it  is  prob- 
able that  he  can  be  arrested  another  day  and 
held  to  answer.  An  officer  who  kills  a  per- 
son charged  with  a  misdemeanor  while  flee- 
ing from  him  is  guilty  of  manslaughter  at 
least  When  a  prisoner  charged  with  a  mis- 
demeanor has  already  escaped,  the  officer 
cannot  lawfully  use  any  means  to  recapture 
him  that  he  would  not  have  been  JustlfiM 
in  employing  in  making  the  first  arrest;  and 
If,  in  the  pursuit  he  intentionally  kills  the 
accused,  it  is  murder,  and  if  it  appear  tliat 
death  was  not  intended,  the  offense  will  be 
manslaughter."  State  v.  Sigman,  106  N.  a 
728,  11  S.  E.  520.  The  court  further  says 
that  such  use  of  a  deadly  weapon  by  an 
officer,  as  aiming  It  at  one  who  is  fleeing 
under  such  circumstances.  Is  an  assault 
even  If  the  officer  did  not  in  fact  intend  to 
shoot  Sossamon  v.  Cruse,  133  N.  C  470, 
45  S.  E.  757.  In  the  latter  case,  this  court 
said:  "But  assuming,  for  the  purpose  of  the 
argument  that  he  could  lawfully  have  pur- 
sued the  defendant  beyond  the  corporate 
limits  In  order  to  effect  his  arrest  he  clear- 
ly had  no  right  to  use  excessive  force,  and 
the  use  of  a  pistol,  which  is  a  deadly  weap- 
(m,  in  attempting  to  arrest  one  charged  only 
with  the  commission  of  a  misdeameanor, 
is  excessive  force.  In  such  a  case  the  life 
of  the  offender  must  not  be  Imperiled  wh^ 
he  is  only  fleeing  from  arrest  and  trying  to 
escape.  This  doctrine  is  well  settled." 
This  was  the  admonition  of  Mr.  Justice 
Foster:  "With  regard  to  the  ministers  of 
Justice  executing  ordinary  process  and  like- 
wise to  private  persons  endeavoring  to  arrest 
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It  b^ooveth  them  tobevery  careful,  that  they 
do  not  misbehave  themselves  in  the  dis- 
charge of  their  duty;  for,  if  they  do,  they 
may  forfeit  the  special  protection  of  the 
law."  Foster's  Crown  Law,  819.  When  an 
officer  transcends  his  right  in  making  an 
arrest  by  using  excessive  force  and  thereby 
putting  human  life  in  jeopardy,  hq  becomes, 
by  all  the  authorities,  a  trespasser  from 
the  beginning  <ab  initio),  and  they  say  that 
he  stands  in  no  better  plight  than  an  indi- 
vidual not  clothed  with  official  authority. 
He  Is  no  longer,  as  one  of  its  ministers, 
under  the  protection  of  that  law  which  he 
has  himself  grossly  violated.  An  assault 
thus  committed  by  him  with  a  deadly  weap- 
on is  like  one  commited  by  an  unofficial  per- 
son, so  far  as  the  right  of  the  person  as- 
saulted to  defend  himself  against  the  at- 
tack is  concerned.  State  v.  Worley,  33  N.  a 
242;  State  v.  Queen,  66  N.  O.  617;  State  v. 
Brittain,  25  N.  O.  17. 

How  could  the  law  be  otherwise  and  be 
consistent  with  itself  and  true  to  its  cardinal 
principles?  Can  it  be  assumed  that  the  law 
denounces  the  wrongful  act  of  the  officer  as 
a  serious  crime,  and,  if  death  ensue,  as  a 
capital  felony,  and  yet  that  it  does  not  per- 
mit the  person  assaulted  to  defend  himself 
when  he  is  not  resisting  the  officer  or  making 
any  attempt  upon  his  life,  but  simply  at- 
tempting to  escape,  an  act  which  the  same 
law  says  is  not  of  sufficient  gravity  to  Justify 
the  assault,  as  the  fleeing  person  may  again 
be  taken,  and  which  certainly  does  not  for- 
feit life  and  require  the  person  thus  fleeing  to 
tamely  submit  to  be  killed  and  thus  lose  his 
life  without  being  permitted  to  defend  it?  Does 
the  law,  under  such  circumstances,  leave  him 
defenseless  and  to  be  dealt  with  at  the  mercy 
of  a  lawless  officer?  I  have  diligently  search- 
ed the  books,  and  have  been  able  to  find  no 
case  decided  by  this  or  any  other  court,  and 
no  expression  of  a  text-writer,  which  gives 
countenance  to  any  such  doctrine.  The  law 
is  supposed  to  be  humane,  and  I  believe  my 
Brethren  are  greatly  mistaken  In  their  inter- 
pretation of  the  cases  they  cite,  and  I  will 
attempt  to  show  later  on  that  they  are  so  mis- 
taken, if  they  think  that  they  sustain  such 
a  principle.  No  case  like  the  one  we  have 
presented  in  this  record  has  ever  been  before 
this  court  Cases  like  it  have  been  decided 
by  courts  in  other  jurisdictions,  and  those 
courts  have,  it  appears,  been  unanimous  in 
rejecting  the  doctrine  and  asserting  the  very 
contrary  to  be  the  true  and  only  one.  As 
the  officer,  by  using  excessive  force  in  at- 
tempting to  shoot  the  escaping  misdemeanant, 
acts  in  his  own  wrong,  and  Is  a  trespasser 
from  the  beginning,  the  same  as  if  he  had  no 
official  authority  to  arrest,  and  as  his  act 
constitutes  an  assault  with  a  deadly  weapon 
which  puts  the  life  of  the  fleeing  party  in 
jeopardy,  the  latter  by  every  ordinary  prin- 
ciple of  criminal  law  has  the  right  to  defend 
himself  and  save  his  life.  "It  will  be  observ- 
ed that  the  law  does  not  authorize  the  kill- 


ing of  a  person  charged  with  a  misdemeanor 
who  shall  flee  or  attempt  to  escape,  nor  even 
one  charged  with  a  felony,  unless  he  resists 
or  flees  and  cannot  otherwise  be  taken.  If 
the  alleged  felon  can  be  otherwise  taken,  the 
killing  is  manslaughter,  at  least,  in  the  officer. 
And  it  is  a  felony  in  the  officer  if  he  wound  a 
person  not  charged  with  a  felony  who  is 
fleeing  to  escape  arrest,  and  he  is  guilty  ot 
murder  if  he  kill  in  pursuit  one  charged  with 
a  misdemeanor  only,  or  required  in  a  civil 
suit"  Murfree  on  Sheriffs,  p.  663,  S  1164. 
And  he  adds,  in  discussing  the  same  subject, 
that  an  officer,  "when  transcending  his  pow- 
ers or  abusing  his  authority,  may  himself  be 
lawfully  resisted."  Section  1160.  "If  un- 
lawful violence  Is  resorted  to  in  the  attempt 
to  make  an  arrest  for  a  misdemeanor,  where 
it  is  not  lawful  to  imperil  life,  the  person 
whose  arrest  is  attempted  will  be  justifled  In 
taking  life."  1  McClain,  Cr.  Law,  S  302. 
The  reasonableness  of  the  apprehension  that 
his  life  is  about  to  be  taken,  or  that  great 
bodily  harm  is  threatened,  is  to  be  judged 
from  the  standpoint  of  the  defendant  at  the 
time,  and  not  from  that  of  the  jury;  the  two 
questions  being :  (1)  Did  the  accused  believe 
himself  in  imminent  danger?  (2)  Were  the  cir- 
cumstances such  as  would  justify  suclLa  belief  in 
the  mind  of  a  person  of  ordinary  flrmness 
andreason?  Id.S306w  "It  is  also  true  that  it  is 
the  duty  of  every  citizen  to  submit  to  lawful 
arrest  There  is,  however,  a  broad  distinc- 
tion between  resistance  and  avoidance,  be- 
tween forcible  opposition  to  arrest  and  mere- 
ly fleeing  from  It  See  State  v.  Anderson, 
1  Hill  (S.  C.)  346.  There  is  no  rule  of  law 
that  he  who  flees  from  attempted  arrest  in 
cases  of  misdemeanor  thereby  forfeits  his 
right  to  defend  his  life.  It  is  certainly  pos- 
sible for  an  officer  of  the  law  to  commit  a 
felony  by  shooting  at  a  man  or  by  other  ex- 
cessive violence,  even  when  attempting  his 
arrest  and  it  would  follow  that  the  party 
thus  feloniously  assaulted  might  defend  his 
life."    Tlner  v.  State,  44  Tex.  128. 

Deciding  a  similar  case,  it  said  by  the  court 
in  State  V.  Oliver,  2  Houst  (Del.)  608:  "Un- 
der this  view  of  the  case,  the  resistance  of  the 
prisoner  to  an  unlawful  attack,  though  such 
resistance  should  result  In  the  death  of  the 
aggressor,  could  not  amount  to  murder,  but 
manslaughter  only,  or  homicide  in  self-de- 
fense. The  law  of  self-defense  justlfles 
the  repelling  of  force  by  force  in  such 
cases,  even  unto  death,  but  gives  no  pro- 
tection to  wanton  or  unnecessary  aggres- 
sion." The  court  further  says  that  unless  the 
prisoner  resists,  instead  of  flees,  and  thus 
obliges  the  officer  to  resort  to  violence,  he 
may  not  fire  upon  him,  and  if  he  is  not  resist- 
ed or  opposed  in  such  a  way  as  to  make  that 
kind  of  attack  prudent  and  necessary,  but  pro- 
ceeds to  execute  even  lawful  authority  in  an 
unlawful  way,  he  thereby  clearly  justlfles  re- 
sistance by  the  prisoner.  Id.  606.  And  so  it 
was  held  in  Hardin  v.  State,  40  Tex.  Cr.  R. 
208,  49  S.  W.  607.    "If,"  says  the  court,  "appel- 
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lant  did  not  resist  the  officer,  bat  was  merely 
attempting  to  escape  or  evade  an  arrest,  then 
the  officer  had  no  right  to  kill  him ;  and  if, 
under  such  circamstances,  deceased  first  drew 
his  pistol  and  shot  at  appellant  to  kill  him 
or  prevent  his  escape,  the  officer  had  no  right 
to  do  this,  and  in  such  case  appellant's  right 
of  self-defense  would  be  perfect  This  latter 
phase  of  the  case  was  not  given  to  the  Jury 
at  all,  and  yet  there  is  some  testimony  tend- 
ing to  raise  this  phase  of  the  case."  Another 
court  says :  ''The  law  does  not  allow  a  peace 
officer  to  use  more  force  than  is  necessary  to 
efTect  an  arrest  If  he  do  use  such  unneces- 
sary force,  he  thereby  becomes  a  trespasser 
from  the  beginning  and  may  be  lawfully  re- 
sisted." Plummer  v.  State,  135  Ind.  313,  34 
N.  E.  968,  citing  authorities  to  sustain  the 
principle.  The  coui*t  further  says  that  the 
principle  of  self-defense  applies  as  well  to  an 
officer  attempting  to  make  an  arrest,  who 
abuses  his  authority  and  transcends  the 
bounds  thereof  by  the  use  of  excessive  force 
and  violence,  as  it  does  to  a  private  individ- 
ual who  unlawfully  uses  violence.  By  his 
abuse  the  officer  divests  himself  of  his  official 
character  and  immunity  from  attack.  "It 
must  not  be  assumed  that  an  officer  in  the 
execution  of  process  would  be  protected  in 
acts  of  violence  upon  the  prisoner,  committed 
of  his  own  wrong  and  not  warranted  in  the 
performance  of  his  duty.  The  conditions  un- 
der which  an  officer  is  deprived  of  the  pro- 
tection of  his  process  are  those  in  which, 
in  executing  it,  he  of  his  own  wrong  commits 
acts  of  violence  against  the  accused  which  are 
not  Justified  in  the  execution  of  his  process. 
Under  such  circumstances  a  right  of  self-de- 
fense by  the  accused  may  arise."  Bullock  v. 
State.  65  N.  J.  Law,  572,  47  Atl.  62,  86  Am. 
St  Rep.  668.  To  the  same  effect  I  cite  People 
V.  Burt,  51  Mich.  199,  16  N.  W.  878 ;  Doolln 
V.  Com.,  95  Ky.  29,  23  S.  W.  663 ;  Blssot  v. 
State,  53  Ind.  416;  Galvin  v.  State,  46  Tenn. 
(Cold. J  291;  Agee  v.  State,  64  Ind.  340; 
Mlers  V.  State.  34  Tex.  Cr.  R.  161.  29  S.  W. 
1074*  53  Am.  St  Rep.  705;  1  Kerr  on  Homi- 
cide, p!  217,  S  189;  Creighton  v.  Com.,  84  Ky. 
103,  4  Am.  St  Rep.  193 ;  State  v!  Underwood, 
75  Mo.  230;  Alford  v.  State,  8  Tex.  App.  545; 
Minniard  v.  Com.,  87  Ky.  213,  8  S.  W.  269 ; 
Noles  V.  State,  26  Ala.  31,  62  Am.  Dec.  711 ; 
State  V.  Scheele,  57  Conn.  307,  18  Atl.  256^ 
14  Am.  St  Rep.  106;  Wright  v.  Com.,  85  Ky. 
123,  2  S.  W.  904.  "An  officer,  in  the  execu- 
tion of  a  valid  order,  has  the  legal  right  to 
use  such  force  as  is  necessary  to  execute  it 
but  no  more.  Any  unnecessary  force  or  vio- 
lence that  may  be  used  in  the  execution  of 
such  order  or  process  Is  without  authority  of 
law,  and  such  excess,  if  any.  may  be  lawfully 
met  by  force  or  violence  sufficient  to  overcome 
It"  U.  S.  V.  Terry  (D.  a)  42  Fed,  317. 
•*lf  an  officer,  in  attempting  to  execute  pro- 
cess, shall  exceed  the  power  conferred  by  the 
writ  he  will  be  liable  as  a  trespasser;  but 
this  will  not  authorize  the  defendant  to  re- 
sort to  personal  violence  against  the  officer 


while  80  endeaTorIng  to  exceed  his  authority, 
unless  to  protect  his  own  person  from  vio- 
lence and  Injury.**  Smith  ▼.  People,  99  111. 
446.  ''Whether  the  arrest  be  le^  or  not 
the  power  to  arrest  may  be  exercised  In  such 
a  wanton  and  menacing  manner  as  to  threat- 
en the  accused  with  losa  of  life  or  some  bodily 
harm.  In  such  a  case,  though  the  attempted 
arrest  was  lawful,  the  killing  would  be  Justi- 
fiable." Jones  V.  State,  26  Tex.  App.  12,  9 
S.  W.  55,  8  Am.  St  Rep.  454.  "If  one,  even 
an  officer,  undertakes  to  arrest  unlawfully, 
the  latter  may  resist  him.  He  has  no  protec- 
tion from  his  office,  or  from  the  fact  that  the 
other  is  an  ofTender.**  1  Bish.  New  Cr.  Law, 
S  868.  "One  may  defend  himself  against  the 
wrongful  assault  of  an  officer,  as  well  as 
against  the  assault  of  a  person  who  is  not  an 
officer."  Appleton  v.  State,  61  Ark.  692,  83 
S.  W.  106a  In  Williams  v.  State,  44  Ala.  44, 
the  court  held  that  while  the  citizen  should 
submit  when  he  has  no  reasonable  cause  to 
apprehend  any  worse  treatment  than  a  legal 
arrest  will  subject  him  to,  and  seek  redress 
from  the  law,  instead  of  resisting,  yet  "in  mis- 
demeanors it  will  be  murder  to  kill  the  party 
accused  for  fleeing  from  the  arrest  though  he 
cannot  otherwise  be  taken,  and  though  there 
be  a  warrant  to  apprehend  him.  The  citizen 
may  resist  an  attempt  to  arrest  him,  whidi  Is 
simply  illegal,  to  a  limited  e2Etent  not  involv- 
ing any  serious  Injury  to  the  officer.  He 
may  oppose  a  felonious  aggression  upon  him 
in  the  execution  of  a  lawful  arrest,  even  to 
slaying  the  officer,  when  it  cannot  otherwise 
be  prevented." 

That  an  officer  who  exceeds  his  lawful  au- 
thority by  the  use  of  violence  becomes  a  tres- 
passer ab  initio,  and  is  in  no  better  position 
with  respect  to  the  accused,  for  whom  he  has 
process  of  arrest  than  an  unofficial  person, 
is  clearly  shown  In  Commonwealth  v.  Ken- 
nard,  8  Pick.  (Mass.)  138,  and  Six  Carpen- 
ters' Case,  1  Smith's  Leading  Cases  (9th  Am. 
Ed.)  261.  To  the  extent,  therefore,  that  the 
force  is  excessive,  it  may  be  met  by  the  ac- 
cused with  such  force  as  reasonably  appears 
to  him  necessary  to  defend  himself  against 
the  illegal  attack  which  is  threatened.  If 
the  officer  is  in  the  wrong,  and  the  life  of  the 
accused  is  endangered  by  his  unlawful  act 
and  no  more  force  is  used  than  is  adequate 
to  the  protection  of  his  life,  the  accused  by 
no  principle  of  law  or  Justice  can  be  adjudged 
a  criminal.  The  mere  fact  that  he  attempted 
to  avoid  arrest  or  to  escape  from  one  already 
made  by  running  away,  was,  of  course,  an 
unlawful  act  for  which,  perhaps,  he  may  be 
punished;  but  he  was  not  thereby  outlawed, 
and  put  beyond  the  pale  of  the  law's  protec- 
tion, and  his  unlawful  act  did  not  Justify  the 
officer  in  assaulting  him  with  a  deadly  weap- 
on. Resistance  to  this  abuse  of  power,  but 
not  the  resistance  to  arrest,  was  a  lawful  act 
if  properly  exerted.  He  was  not  iieslsting 
arrest,  but  merely  avoiding  it  by  flight  If 
a  person  resists  a  lawful  arrest,  and  kills  the 
officer,  it  la  murder;  if  an.  illegal  arrest,  and 
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no  excesslTe  force  la  nsed.  It  is  manslangb- 
ter;  bat  If  the  officer  uses  excessive  force, 
and  threatenes  the  life  of  the  accused,  wh«:i 
the  arrest  is  for  a  misdemeanor,  the  latter 
may  defend  himself,  if  he  Is  merely  escaping, 
whether  the  arreet  is  legal  or  illegal.  This 
is  clearly  established  by  the  great  weight  of 
authority,  and  this  court  practically  stands 
alone  in  asserting  the  contrary  doctrine 

Before  taking  leare  of  this  part  of  the  case, 
and  in  this  connection,  we  may  not  inappro- 
priately quote  the  language  of  a  learned  text- 
writer:  "The  manner  In  which  an  arrest 
should  be  made  la  a  matter  of  no  small  im- 
portance. It  is  hardly  necessary  to  say  that 
the  law,  while  requiring  a  strict  obedience 
to  its  mandates,  will  tolerate  in  its  ministers 
no  imnecessary  Tiolence.  liolliter  manus 
imponere'  Is  as  far  aa,  under  any  normal  cir- 
cumstances, an  officer  can  go  with  safety; 
and  one  who  endangers  the  lives  or  limbs  of 
others,  or  Inflicts  great  bodily  injuries  in  the 
discharge  of  his  official  duties,  should  be 
prepared  to  Justify  his  conduct  by  proof 
showing  that  he  acted  under  the  pressure  of 
an  irresistible  necessity.  It  may  be  remark- 
ed, however,  that  there  is  prevalent,  not  only 
among  officers  of  every  grade,  but  through- 
out the  community,  an.  exaggerated  Idea  of 
the  powers  in  this  respect  which  the  law 
vouchsafes  to  Its  ministers.  A  sheriff,  con- 
stable, or  policeman,  with  a  revolver  and  a 
warrant  charging  a  misdemeanor,  is  popu- 
larly supposed  to  hold  the  keys  of  life  and 
death,  and,  as  he  frequently  shares  in  the  de- 
lusion, he  abuses  his  powers  with,  sometimes, 
very  tragical  results.  What  the  law  does 
allow  in  the  use  of  physical  force  is  the  very 
minimum  by  which  the  desired  object  can  be 
obtained  Whatever  a  rash  or  overzealous 
officer  may  do  in  excess  of  this  is  without 
warrant  of  law."  Murfree  on  Sheriffs  (1884) 
I  148;  Brockway  v.  Crawford,  48  N.  0.,  at 
page  440,  67  Am.  Dec.  250.  As  he  then  be- 
comes the  aggressor,  the  accused,  who  was 
originally  a  wrongdoer  by  escaping,  is  re- 
mitted to  his  right  of  self-defense;  whereas. 
If  he  had  resisted,  he  would  not  be.  The 
fact  must  not  be  overlooked  but  emphasized, 
that  the  defendant,  as  the  evidence  of  an  eye- 
witness shows,  did  not  draw  his  pistol  until 
be  was  first  fired  upon  by  the  officer.  At 
least,  the  jury  could  have  inferred  this  to  be 
the  case.  A  more  flagrant  violation  of  the 
law  by  the  officer  could  not  be  imagined. 
The  defendant  was  a  law-breaker,  but  was 
not  an  outlawed  felon.  At  the  time  he  was 
perfectly  harmless,  and  yet,  under  such  cir- 
cumstances, It  is  said  he  had  no  right  to  de- 
fend himself  against  a  most  riolent  assault, 
which  put  his  life  in  Immediate  jeopardy. 
Surely  that  cannot  be  the  law  of  this  age. 
As  the  court  remarked  in  State  v.  Campbell, 
107  N.  C.  948,  12  S.  B.  441,  the  fact  that  he 
bad  a  pistol  on  his  person  alTorded  stronger 
reason  why  he  should  not  have  been  attack- 
ed contrary  to  law. 

But  it  is  said  that  this  court  has  decided 


otherwise  than  as  I  contend  is  the  law  in 
State  V.  Garrett,  60  N.  a  145,  84  Am.  Dee 
869,  and  State  v.  Horner,  189  N.  C.  610.  In 
my  judgment  they  do  not  so  decide,  but  arc 
in  perfect  harmony  with  the  authorities  cited 
in  this  opinion*  The  indictment  in  Garrett's 
Case  was  against  the  officer  for  murder  in 
killing  the  deceased,  for  whom  he  bad  a  war- 
rant and  who  was  openly  resisting  him,  as 
the  jury  found  under  the  evidence  and  charge, 
and  not  merely  attempting  to  avoid  arrest 
by  flight  The  Chief  Justice  there  says  that, 
if  the  deceased  had  been  attempting  to  make 
his  escape  by  moving  off,  there  would  have 
been  no  necessity  for  shooting  him,  and  the 
officer  would  have  been  guilty  of  an  abuse  of 
his  power,  and  would  have  become  a'  tres- 
passer ah  initio.  It  is  only  when  the  officer 
has  a  right  to  kill,  as  in  the  case  of  resis- 
tance, or  when  a  felon  is  pursued,  and  it  be- 
comes necessary  to  do  so,  that  he  is  justified, 
and  Is  not  a  trespasser.  The  case  recognizes 
the  very  distinction  we  have  endeavored  to 
show  in  fact  exists.  It  does  not,  it  is  true, 
decide  the  question  involved  in  this  case,  as 
the  officer  was  indicted,  and  not  the  party 
for  whom  the  process  had  been  issued.  It  is 
not,  for  this  reason,  an  authority  against  my 
view,  but  expressions  in  the  opinion  of  the 
court  tend  strongly  to  sustain  it  In  Hor- 
ner's Case  the  defendant  was  the  person 
against  whom  the  warrant  was  issued,  and 
he  killed  the  officer.  This  is  our  case;  but 
the  evidence  most  favorable -to  the  defendant 
tended  to  show  that  Homer  not  only  resist- 
ed, but  defied  the  officer  to  arrest  him.  He 
was  no  escaping  misdemeanant,  and  tlie 
court  so  says.  Here  is  its  language:  "It 
was  his  duty  to  submit  to  arrest,  and  in  re 
sisting  it  with  a  gun  in  his  hand  it  is  not 
open  to  him  to  say  that  he  acted  in  self-de- 
fense." I  concurred  In  this  statement  of  the 
law,  and  still  concur.  The  evidence  in  that 
case  shows  that  at  no  time  before  the  killing 
did  Homer  occupy  any  attitude  but  that  of 
obstinate  and  armed  resistance  to  the  law. 
There  was  no  evidence  that  he  was  merely 
running  away  to  avoid  arrest,  as  was  the  de- 
fendant in  this  case.  He  was  in  easy  reach 
of  his  gun,  which  he  could  have  used  with 
deadly  effect  in  an  Instant,  and  actually 
picked  it  up,  and  still  defied  the  officer.  He 
ran  when  the  officer  shot,  but  he  was  then 
running  from  the  shot,  and  not  merely  from 
the  law.  For  the  time  being  he  was  doubt- 
less frightened  by  the  situation  In  which  he 
bad  involved  himself,  but  he  soon  recovered 
his  courage  and  made  another  bold  stand 
against  the  officer.  It  Is  to  be  noted  that 
when  the  officer  fired  Homer  was  walking 
off  with  his  gun  in  his  hand,  not  running  to 
avoid  arrest  He  had  just  picked  it  up,  and 
the  officer  might  well  have  supposed  for  the 
purpose  of  using  it  A  moment  before  he 
was  standing  by  it  and  refusing  to  be  taken. 
He  was  in  a  sullen  and  defiant  mood,  and  his 
conduct  Indicated  bitter  hostility  to  the  of- 
ficer.   This  was  a  clear  case  of  resistance, 
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and  the  court  so  regarded  It  How  different 
from  our  case,  In  which  it  appears  that  the 
defendant  fled  with  all  possible  speed,  mak- 
ing no  resistance  whatever  until  his  life  was 
put  in  imminent  peril,  when  he  flred  evi- 
dently to  save  It  There  was  no  necessity 
for  the  officer  to  shoot,  as  in  Horner's  Case, 
where  the  defendant  was  standing  before  him 
in  armed  resistance,  his  every  word  surchar- 
ged with  anger,  and  his  every  act  and  move- 
ment menacing  the  life  of  the  officer. 

In  a  case  like  ours,  the  merciful  rule  of 
the  law  is  that  it  is  better  to  let  the  accused 
escape,  when  the  charge  is  so  trivial,  than  to 
shed  human  blood,  as  he  may  be  taken  an- 
other day  and  held  to  answer.  State  v.  Sig- 
man,  supra.  As  to  the  position  of  the  party 
assaulted  under  such  circumstances,  I  cannot 
do  better  than  to.  conclude  with  the  words  of 
an  eminent  writer,  whose  perfect  knowledge 
of  the  science  of  the  law  is  beyond  question : 
"The  right  of  resistance  to  illegal  official  ac- 
tion, it  must  be  remembered,  is  essential,  not 
merely  to  all  free  goverment,  but  to  any  gov- 
ernment whatsoever.  The  Roman  law  has 
been  charged  with  being  despotic;  but  by  the 
Roman  law  this  right  is  repeatedly  and  un- 
reservedly recognized.  If  there  be  no  Juris- 
diction in  the  officer,  then  issues  the  terse 
command,  'Vim  vl  repellere  licet*  When  an 
officer  transcends  his  powers,  obedience  to 
him  may  become  even  an  offense.''  1  Wharton, 
Or.  Law  (&th  Ed.)  §  646.  The  law  requires 
that  each  member  of  the  body  politic,  citizen 
as  well  as  officer,  should  be  kept  in  his  due 
orbit;  the  latter  exercising  only  such  powers 
as  the  law  confers  and  only  in  the  way  al- 
lowed, and  the  former  being  free  to  resist 
aggression  when  necessary  in  his  own  de- 
fense. Dr.  Wharton  thought  that  a  sound, 
free,  and  enlightened  Jurisprudence  required 
a  very  close  approximation  to  the  principles 
of  the  Roman  Jurists,  and  a  rejection  of  the 
feudal  policy,  which  exacted  of  the  vassal 
implicit  obedience  and  abject  submission  to 
the  lord  and  his  bailiff,  or,  as  the  alternative^ 
his  life. 

It  must  not  be  inferred  that  I  think  the  de- 
fendant was  entitled  to  an  acquittal.  Not 
by  any  means.  He  might,  perhaps,  have 
been  convicted  of  murder,  if  he  flred  without 
any  apparent  necessity,  and  of  manslaughter 
if  he  flred  without  legal  provocation  or  other 
circumstance  to  reduce  the  killing  below  the 
grade  of  murder,  or  be  might  have  been  ac- 
quitted; the  verdict  being  determined  by  the 
facts  as  the  Jury  should  flnd  them  to  be  and 
the  law  as  declared  by  the  court  If  he  shot 
upon  malice,  it  would  be  murder;  if  upon 
legal  provocation,  manslaughter;  but  if  in 
self-defense  against  a  deadly  assault  by  the 
deceased  who,  at  the  time,  had  ceased  to  be 
under  the  protection  of  the  law  as  an  officer 
and  had  become  a  trespasser,  then  he  should 
be  acquitted.  When  the  court  instructed  the 
Jury  that  he  was  guilty  at  least  of  man- 
slaughter, and  thereby  excluded  the  principle 
of  self-defense  from  the  case,  an  error,  in  my 
opinion,  was  committed  which  entitled  the 


defendant  to  a  new  triaL  The  statute  cited 
by  the  court  (Acts  1889,  p.  65,  c  51)  cannot 
possibly  make  any  difference  in  the  result. 
It  is  merely  declaratory  of  the  conunon  law, 
and,  even  if  it  had  been  the  enactment  of  a 
new  principle,  it  could  not  take  this  case  out 
of  the  operation  of  the  rale  upon  which  rest 
the  decisions  in  other  Jurisdictions  cited  by 
me.  Nor  do  I  know  of  any  special  conditions 
existing  in  this  state  which  render  the  prin- 
ciple of  the  decision  essential  to  preserving 
good  order  and  asserting  the  supremacy  of 
the  law. 


OONNOR,  J^ 
opinion. 


concurs  In    the    dissenting 


ail  N.  C.  45) 
MILIiER  ▼.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina.    April  8» 

1906.) 
Masteb  and  Sebvant— Injubt  to  Kuvuorlt 
IN  Statb  Otheb  than  That  of  Employ- 
ment. 

The  contract  of  employment  having  been 
made  In  North  Carolina,  and  It  not  appearing 
that  the  service  was  to  be  performed  entirely 
outside  the  state,  the  provisions  of  the  fellow 
servant  act  of  North  Carolina  will  be  read  into 
the  contract,  and  the  rights  and  duties  there- 
under will  govern  in  an  action  for  injury  to 
the  servant,  while  working  In  another  state, 
based  on  the  negligence  of  the  employer  in 
failing  to  furnish  a  safe  and  suitable  platform 
on  which  to  work. 

[Ed.  Note. — For  cases  in  point,  see  voL  34^ 
Cent  Dig.  Master  and  Servant,  S  137.] 

Appeal  from  Superior  Court,  Anson  Goun- 
ty;  Ferguson,  Judge. 

Action  by  George  A.  Miller  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

The  plaintiff  alleged  that  being  a  resident 
and  citizen  of  the  state  of  North  Carolina, 
he  entered  into  a  contract  of  service  in  the 
said  state  with  the  defendant  corporation* 
owning  and  operating  railroads  In  the  states 
of  North  Carolina  and  Alabama,  and  in  the 
performance  of  the  duties  assumed  by  said 
contract  he  was,  on  the  1st  day  of  October, 
1903.  in  Birmingham,  Ala.  That  at  said 
time  some  employes  of  defendant  were  roll- 
ing a  truck  loaded  with  a  piano  along  said 
platform,  near  which  the  plaintiff  was  at 
work.  That  by  reason  of  the  dangerous, 
unsafe,  and  unsuitable  condition  of  said 
platform  it  gave  way,  and  the  wheels  of  the 
truck  broke  or  fell  into  a  hole,  causing  the 
piano  to  fall  upon  plaintiff,  breaking  his 
leg,  and  Inflicting  upon  him  serious  and  per- 
manent injuries.  That  it  was  the  duty  of 
the  defendant  to  provide  a  suitable,  safe, 
and  proper  place  for  plaintiff  to  work;  the 
defendant  knew  of  the  dangerous  and  unsafe 
condition  of  said  platform,  and  that  by 
reason  of  the  injuries  suffered,  he  has  sus- 
tained damages,  etc.  Defendant  admitted 
that  the  contract  was  made  in  the  state  of 
North  Carolina  as  alleged,  and  that  by  reason 
thereof  the  plaintiff  was  required  to  perform 
duties    in    Birmingham,    Ala.    Defendai^ 
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denied  the  other  allegations  and  alleged  con- 
tribntory  negligence.  The  following  Issues 
were  submitted  to  the  jury:  "(1)  Was  the 
plaintiff  Injured  by  the  negligence  of  the  de- 
fendant, as  alleged  In  the  complaint?  Ans. 
Yea  (2)  Did  the  plaintiff  contribute  to  his 
own  injury?  Ans.  No.  (3)  What  damages 
did  plaintiff  sustain  by  the  Injury?  Ans. . 
$1,099.99."  Judgment  accordingly.  Defend- 
ant appealed. 

W.  B.  Rodman  and  Q.  P.  Bason,  for  appel- 
lant   Jas.  A.  Lockhart,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts). 
His  honor  instructed  the  jury  that  It  was 
the  duty  of  the  defendant  to  provide  the 
plaintiff  with  a  reasonably  safe  place  to 
work,  and  to  exercise  reasonable  care  In 
keeping  the  platform  in  a  safe  condition,  and 
If  they  found  from  the  evidence  that  the 
platform  was  In  a  dangerous  and  unsafe 
condition,  and  that  this  caused  the  Injury 
to  the  plaintiff,  they  would  answer  the  first 
Issue  "Tea"  He  further  charged  the  jury 
that  if  the  truck  was  negligently  run  Into  a 
hole,  and  thereby  the  plaintiff  was  Injured, 
they  would  answer  the  first  Issue  "Yes." 
That  they  would  answer  the  second  Issue 
••No"  unless  they  found  from  the  evidence 
that  the  plaintiff  saw  that  the  truck  would 
be  run  into  a  hole  and  could  reasonably  see 
that  the  piano  would  likely  fall,  and  after 
such  knowledge  neglected  to  remove  from 
a  place  of  danger;  to  all  of  which  the  de- 
fendant excepted. 

The  defendant  asked  certain  Instructions 
which  were  refused,  his  honor  charging  In 
lieu  thereof:  "If  you  shall  be  satisfied  from 
the  greater  weight  of  the  evidence,  that  the 
plaintiff  knew  the  condition  of  the  platform, 
the  place  where  the  truck  wheel  ran  Into 
the  hole,  and  saw  the  trudc  approaching  In 
such  a  way  that  the  wheel  would  run  Into 
the  hole,  and  could  have  reasonably  antici- 
pated that  by  the  wheels  running  Into  the 
hole  the  plauo  would  fall,  it  was  his  duty  to 
step  out  of  the  way,  and  If  he  had  time  to  do 
so,  after  he  saw  the  danger,  and  failed  to  do 
so,  he  would  be  guilty  of  negligence;  and  If 
you  find  from  the  evidence  these  facts,  and 
If  the  Injury  was  received  In  consequence 
thereof,  you  will  answer  the  second  Issue 
•Yes.' " 

The  defendant  Insists  that.  In  the  absence 
of  any  allegation  or  evidence  that  the  fellow 
servant  law  (Revisal  1905,  §  2646)  was  In 
force  In  Alabama,  the  state  In  which  the  In- 
jury occurred,  the  common  law  Is  presumed 
to  control;  that  by  the  common  law  the 
plaintiff  assumed  the  risk  of  Injury  Incident 
to  his  employment.  Including  such  as  are 
caused  by  the  negligence  of  a  fellow  servant 
Por  the  purpose  of  presenting  this  contention 
it  submitted  appropriate  prayers  which  were' 
refused.  It  will  be  observed  that  the  cause 
of  action  Is  based  upon  a  contract  of  ser- 
vice and  breach  of  a  contractual  duty.  The 
exact  question  Is  presented  and  decided  by 
this  court  In  Williams  y.  Southern  By.  Oo., 


028  N.  a  288»  38  S.  B.  898.  The  action  was 
for  Injuries  sustained  in  Tennessee  by  an 
employ^  the  same  objection  was  made  to  a 
recovery,  Furches,  J.,  said:  •*We  do  not  see 
that  the  fact  that  the  Injury  occurred  in 
Tennessee  has  any  bearing  on  the  case.  The 
plaintiffs  action  Is  not  in  tort  ex  delicto  but 
ex  contractu  for  breach  of  contract  For 
although  tort  is  alleged.  It  Is  based  on  con- 
tracf*  We  have  recognized  the  well-settied 
principle  that  "the  validity  and  interpreta- 
tion of  a  contract  as  well  as  liability  there- 
under Is  to  be  determined  by  the  law  of  the 
place  In  which  the  contract  Is  made."  While 
the  authorities  are  not  uniform  In  the  ap- 
plication of  this  principle  to  contracts  of  this 
character,  we  find  the  conclusion  of  the 
discussion  thus  stated  in  Wharton's  Confiict 
of  Laws  <3d  Bd.)  478b:  "When  the  action 
is  expressly  based  ux>on  a  breach  of  contract, 
It  seems  to  be  assumed  that  the  law  of  the 
place  where  the  contract  Is  made,  rather 
than  that  of  the  place  where  the  injury 
occurs,  governs.  So,  undoubtedly,  any  de- 
fense based  upon  the  express  terms  of  the 
contract  Is  governed  by  the  lex  loci  con- 
tractus, even  though  the  action  be  ex  delic- 
to." By  the  contract  of  service  made  In 
North  Carolina  the  provisions  of  the  fellow 
servant  act  must  be  read  into  the  contract, 
and,  there  being  no  evidence  that  the  service 
was  to  be  performed  altogether  in  another 
state,  it  would  seem  that  the  relative  rights 
and  liabilities  of  the  parties  are  fixed  by  the 
terms  of  the  contract  It  would  seem,  how- 
ever, from  the  record  that  the  question  Is 
not  presented.  The  negligence  alleged  is  in 
the  failure  to  provide  a  safe  and  suitable 
platform  upon  which  plaintiff  was  to  dis- 
charge his  duties,  and  this  question,  together 
with  the  plaintiff's  knowledge  of  the  condi- 
tions and  conduct  in  respect  to  the  use  of  it 
on  the  occasion  of  his  injury,  were  correctiy 
explained  to  the  jury. 

Upon  an  examination  of  the  entire  record 
we  find  no  error  in  the  charge  given  or  the 
refusal  to  give  the  Instructions  asked;  It 
must  therefore  be  declared  that  there  is 
no  error. 

a41  N.  C.  43) 
W.  p.  MAIN  CO.  V.  GRIFFIN-BYNUM  00. 

(Supreme  Court  of  North  Carolina.    April  8, 
1906.) 

1  Sales— Contract—  Wabbantt— Construc- 
tion—Conditions. 

Where  a  written  contract  for  the  sale 
of  jewelry  provided  that  defendant  waived  all 
right  to  claim  that  the  goods  did  not  comply 
with  the  sample  or  were  not  according  to  order, 
unless  he  complied  with  the  terms  oi!  the  war- 
ranty and  exchange  provision  in  the  contract, 
by  which  plahitiff  was  entitled  to  notice  of 
any  alleged  defect  in  the  goods  as  to  quality, 
and  to  he  given  an  opportunity  to  remedy  any 
deficiency  before  defendant  could  repudiate  the 
entire  contract,  the  giving  of  such  notice  was 
a  condition  precedent  to  defendant's  right  to 
recover  on  a  counterclaim  for  breach  of  wai^ 
ranty  of  quality  in  an  action  for  the  price. 

[Ed.  Note. — For  cases  in  point,  sea  voL  43, 
Cent  Dig.  Sales.  H  1227. -'^'^- 
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Where  a  written  contract  for  the  sale  or 
Jewelry  required  notice  of  any  alleged  defects 
in  the  quality  of  the  goods  and  an  opportunity 
to  remedy  the  same  before  defendant  should  be 
entitled  to  repudiate  the  contract,  and  on  the 
delivery  of  the  goods  defendant  notified  plain- 
tiff "goods  Just  receired  and  found  all  O.  K.,*' 
and  retained  possession  thereof  for  more  than 
a  year  without  complaint,  any  breach  of  war- 
ranty of  quality  was  waived. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  §§  818,  821.] 

Appeal  from  Superior  Court,  Moore  Goirn- 
ty;  Ferguson,  Judge. 

Action  by  the  W.  F.  Main  Ck)mpany  against 
the  Grlffin-Bynum  Company  on  a  written  con- 
tract for  the  sale  of  certain  merchandise. 
From  a  Judgment  in  favor  of  defendant* 
plaintiff  appeals.    Reversed. 

U.  L.  Spence,  for  appellant  fieawell  ft 
Mclver,  foir  appellee. 

BROWN,  J.  The  Jewelry  was  sold  to 
defendant  under  the  terms  of  a  written 
contract,  the  execution  of  which  was  proven 
and  the  contract  was  introduced  in  evidence. 
According  to  the  terms  of  this  contract  the 
defendant  waived  all  right  to  claim  that 
the  goods  did  not  come  up  to  sample,  or  were 
not  according  to  order,  unless  defendant  com- 
plied with  the  terms  of  the  warranty  and 
exchange  in  the  contract  According  to  the 
terms  of  this  obligation  the  plaintiff  was  en- 
titled to  notice  of  any  alleged  defect  in  the 
goods  as  to  quality,  and  to  be  given  an 
opportunity  to  remedy  any  deficiency  be- 
fore defendant  could  repudiate  the  entire 
contract  This  is  a  condition  precedent  to 
any  action  or  counterclaim  upon  the  part  of 
the  defendant  looking  to  a  recovery  for  a 
breach  of  the  warranty  upon  its  part  Shep- 
herd V.  Larkln,  79  Mo.  264.  The  contract 
of  sale  may  fix  conditions  precedent  to  the 
existence  of  any  rights  under  the  warranty, 
if  they  are  reasonable.  A  failure  by  the 
buyer  to  comply  with  such  conditions  is  fatal 
to  his  remedy  for  a  breach  of  the  warranty, 
whether  he  Institutes  an  action  himself  or 
sets  up  the  breach  In  defense  to  an  action 
for  the  purchase  money.  This  is  substantial- 
ly what  is  held  by  the  authorities.  30  Am. 
&  Eng.  Enc.  (2d. Ed.)  p.  199,  and  cases  cited; 
Nichols  T.  Wyman,  71  Iowa,  160,  32  N.  W. 
258;  Furneaux  v.  Esterly,  86  Kan.  539,  13 
Pac.  824.  Not  only  does  the  answer  fail 
to  set  up  any  such  defense,  but  defendant's 
own  evidence  shows  that  no  complaint  what- 
ever of  any  defects  in  the  Jewelry  was 
ever  made  by  defendant  from  the  date  of 
the  receipt  of  it  to  the  time  of  the  trial. 
On  the  contrary,  on  June  16,  1902,  defendant 
notified  plaintiff  that  "goods  just  received 
and  found  all  O.  K."  Independent  of  any 
contract  the  law  would  not  after  such  notice 
to  plaintiff,  permit  defendants  to  keep  the 
jewelry  in  possession  for  more  than  a  year 
without  further  complaint  to  plaintiff  as  to 
quality  or  quantity,  and  then  defend  upon 
th*  ground  that  the  jewelry  did  not  comply 
with  the  contract    In  admitting  evidence  of 


a  breach  of  warranty  as  to  the  quality  of 
a  few  of  the  articles  sold,  ov»  the  several 
objections  and  exceptions  of  the  plaintiff, 
his  honor  erred,  as  it  plainly  appears  that 
defendant  made  no  such  complaint  and  did 
not  pretend  to  have  complied  with  the  terms 
01  the  contract  relating  to  warranty  and 
exchange,  and  no  such  defense  is  pleaded  in 
the  answer.  The  real  and  only  defense  set 
up  in  the  answer  is  to  the  effect  that  the 
defendants  were  induced  to  enter  into  the 
contract  by  the  false  and  fraudulent  represen- 
tations of  plaintiff's  agent  Yet  the  record 
discloses  that  no  issue  was  submitted  to  the 
Jury  embodying  such  defense,  and  no  evidence 
whatever  appears  in  the  record  tending  to 
support  it  The  plaintiff  specifically  except- 
ed to  the  submission  of  the  seventh  isf^ne. 
We  think  this  exception  also  well  taken. 
The  issue  is  in  these  words,  **What  sum, 
if  any,  is  due  the  defendants  by  reason  of 
defendants'  counterclaim?"  This  issue  pre- 
suppofi^es  that  the  allegations  of  the  "further 
defense"  pleaded  in  the  answer  have  been 
established.  These  allegations  are  not  plead- 
ed as  a  counterclaim  but  more  properly  as  a 
"defense."  If  the  defendant  should  be  able 
to  make  good  such  allegations,  then  it  could 
recover  as  a  ^M>unterclalm  such  damages  as  it 
has  sustained,  which  in  the  last  paragraph 
of  the  answer  are  set  out  But  it  is  plain 
that  before  he  can  recover  the  $13  damages 
he  must  prove  the  facts  alleged  in  the  first 
and  second  paragraphs  of  his  further  de- 
fense. 

We  do  not  think  the  case  was  tried  ugoa 
the  issue  raised  by  the  pleadings. 

New  triaL 

HOKE,  J^  concurs  in  result 

^^^"^^  afl  N.  a  ft) 

OAMERON  et  al.  ▼.  HICKS  et  aL 

(Supreme  Court  of  North  Carolina*    April  8; 
1906.) 

1.  Tbusts— Conveyance  of  Trust  Pbopebtt 
— Consent   of   Tbtjstee— Neoessitt  fos- 

CONVETANOS    BT    BENBFIOIABT    OB    CESTUI 

Que  Tbust. 

A  deed  to  a  trustee  and  his  heirs  was  for 
the  sole  and  separate  use  of  a  married  woman 
daring  her  life,  and  for  her  heirs  after  ber 
death  in  fee,  and  it  was  provided  that  ii^ 
during  the  life  of  the  woman,  she  should  de- 
sire any  or  all .  of  the  property  conveyed  in 
.fee  or  otherwise,  that  the  trustee  should  con- 
vey it  according  to  her  wishes,  as  if  she  wen 
a  feme  sole,  though  her  husband  might  be 
living.  The  trustee  died  leaving  minor  children, 
and  subsequently  the  woman  and  her  husband 
executed  a  deed  for  the  land.  Heid  that  un- 
der the  terms  of  the  trust  deed,  the  deed  of 
the  husband  and  wife  was  a  nullity. 

2.  Adverse  Possession—Pabties  Preoludid 
— Ckstui  Que  Trust. 

Where  a  right  of  entry  is  barred  and  rigbt 
of  action  lost  by  a  trustee  through  an  adyem 
occupation,  the  cestui  que  trust  is  also  con- 
cluded. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  It 
Cent.  Dig.  Adverse  Possession,  §  20.] 

3.  Infants  — Ad VEBSE   Possession  —  Opera- 
tion Against. 

Where  the  legal  title  to  land  held  in  trust 
was  in  the  infant  heurs  of  Oie  trustee,  limi- 
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tations  could  not  ran  against  th«  hein  or  the 
cestui  que  trust  during;  the  mfancy. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  27, 
Cent.  Dig.   Infants,  ft  25.] 

4.  Joint  Tenanot— Hbibs  of  Tbustct. 

On  the  death  of  a  trustee  having  a  legal 
title  to  land,  the  title  passes  to  the  heirs  as 
joint  tenants. 
6.  Adverse  Possessiok— Joint  Tenants. 

Adverse  possession,  suflSdent  as  against  one 
tenant,  is  sufficient  against  them  all. 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty; Ward,  Judge. 

Action  by  D.  A.  Cameron  and  others 
against  E.  P.  Hicks  and  others.  Prom  a 
judgment  in  favor  of  plaintiffs,  defendants 
appeal.    Reversed. 

Edmund  Coor,  on  the  3d  day  of  May,  1870, 
executed  to  B.  R.  Cox,  trustee  and  his  heirs 
a  deed  conveying  the  land  in  controversy 
'to  the  sole  and  separate  use  of  Amanda  M. 
Cameron,  wife  of  John  Cameron,  during 
her  life,  and  after  her  death  to  convey  the 
same  to  such  children  and  their  heirs  as 
she,  the  said  Amanda,  may  leave  her  sur- 
viving, and  to  the  issue  and  their  heirs  of 
such  as  may  be  dead,  such  issue  to  represent 
their  ancestors  and  take  such  part  as  he  or 
she  would  have  taken  if  living,  and  if  dur- 
ing the  life  of  the  said  Amanda  she  should 
desire  any  or  all  of  the  said  prc^erty  con- 
veyed In  fee  or  otherwise  to  convey  the 
same  according  to  her  wishes,  she  joining 
In  said  conveyance  as  if  she  were  a  feme 
sole,  thoufili  her  husband  be  living."  Said 
deed  was  duly  recorded  in  the  office  of  the 
register  of  deeds  of  Wayne  county.  The 
said  EL  R.  Cox,  trustee,  died  June  18,  1875, 
leaving  surviving  certain  children  and  grand- 
children, all  of  whom  were  either  infants 
or  married  wom^i  and  so  remained  to  the 
beginning  of  this  action,  August  11,  1902, 
except  one  daughter,  Florence  Virginia  Cox, 
who  became  21  years  of  age  October  24^ 
1880,  and  was  married  to  T.  J.  Newsome, 
December  9,  1880.  On  October  28,  1880, 
John  Cameron  and  his  wife,  Amanda  Cam^ 
eron,  executed  a  deed  for  the  land  in  con- 
troversy to  the  defendant  E.  F.  Hicks,  suf- 
ficient In  form  to  convey  said  lands  in  fee 
simple  with  full  covenants  of  warranty. 
There  was  evidence  tending  to  show  that 
the  said  Hicks  went  into  possession  of  said 
land,  described  in  said  deed,  immediately 
after  its  execution,  and  that  he  and  the  other 
defendants  claiming  under  him  have  re- 
mained in  posseeeion  until  the  beginning 
of  this  action.  The  deed  from  Cameron 
and  wife  to  Hicks  recited  a  consideration 
of  $600.  A.  F.  Cameron  died  June,  1881. 
His  widow  Amanda  died  March,  1901,  leav- 
ing surviving  six  children,  all  of  whom,  with 
the  exception  of  A.  P.  Cameron  and  J.  D. 
Cameron,  the  last  of  whom  died  since  the 
beginning  of  this  action,  are  parties  plain- 
tiff herein,  together  with  the  children  of  J. 
D.  Cameron.  That  all  the  living  children 
and  the  children  of  such  as  are  dead  of  B, 
B.  Cox,  trustee,  are  parties  defendant  here- 


in, together  with  the  grantees  of  B.  F.  Hicks, 
to  whom  p<Nrtions  of  the  said  lands  were 
conveyed  as  aforesaid.  The  court  charged 
the  jury  that  if  they  believed  the  evidence^ 
they  should  answer  the  issues  for  the  platn« 
tiffs,  to  wit:  "That  they  were  each  entitled 
to  one-sixth  undivided  interest  of  the  land 
in  controversy."  Defendants  excepted,  and 
assigned  the  said  instruction  as  error. 
From  a  judgment  upon  the  verdict,  defend- 
ants   appealed. 

W.  C.  Munroe,  for  appellants.  Dortch  & 
Barham,  W.  S.  O'B.  Robinson,  and  Aycock 
&  Daniels,  for  appellees. 

CONNOR,  J.  (after  stating  the  case). 
The  record,  with  the  exhaustive  and  well- 
considered  briefs  in  this  appeal,  dearly 
present  the  questions  upon  which  the  rights 
of  the  parties  depend. 

The  plaintiffs  suggest  that  it  is  not  nec- 
essary for  them  to  combat  the  principle  de- 
cided in  Kirby  v.  Boyette,  118  N.  C.  244,  24 
8.  E.  18.  They  say  that  the  cases  may  be 
distinguished*  In  Kirby's  Case  the  declara- 
tion of  the  trust  was  for  the  seimrate  use 
of  the  married  woman  and  her  heirs,  where- 
as here  it  is  for  "the  sole  and  separate  use 
of  Mrs.  Cameron  for,  and  during  her  nat- 
ural life,  and  at  her  death  to  convey  to  her 
children,  then  living,  and  the  issue  of  such 
as  were  dead«"  This  language,  it  is  insist- 
ed, brings  the  case  directly  within  the  prin- 
ciple announced  in  Swann  v.  Myers,  75  K. 
C.  585.  Chief  Justice  Pearson  was  clearly 
of  the  opinion,  in  that  case,  that  **b.  married 
woman  owning  an  estate  for  life,  in  a  trust 
estate,  has  the  jus  disponendi,  unless  there 
be  a  restraint  upon  the  power  of  alienation." 
This,  he  says,  "is  laid  down  in  all  of  the 
books."  No  authorities  are  cited.  The  trust 
in  that  case  was  for  "the  separate  use  and 
behalf  of  Mrs.  Swann  for  her  life  and  then 
over.  It  Is  difficult  to  reconcile  this  lan- 
guage with  that  of  Manly,  J.,  in  Knox  v. 
Jordan,  58  N.  C.  175.  In  that  case  the  Eng- 
lish rule  is  discussed,  the  cases  decided  by 
this  court  reviewed,  resulting  in  the  con- 
clusion that  the  feme  covert  may  alien  or 
incumber  her  separate  estate  in  execution  of 
powers  conferred  upon  her  by  the  terms  of 
the  deed,  and  if  not  restricted  by  the  terms 
may,  under  the  authority  of  Frazler  v.  Brown- 
low,  88  N.  a  287,  42  Am.  Dec  165,  charge 
the  income  or  profits,  etc.  The  question  in 
regard  to  the  wife's  power  to  deal  with  her 
separate  estate  was  before  the  court  In 
Withers  v.  Sparrow,  66  N.  C.  129,  where  it 
was  held  that  she  could,  "with  the  assent 
of  the  trustee,"  charge  it  Light  is  thrown 
upon  the  language  of  Pearson,  C.  J.,  in 
Swann  v.  Myers  by  referring  to  his  dissent- 
ing opinion  in  Harris  v.  Harris,  42  N.  C. 
120,  53  Am.  Dec.  398,  wherein  it  was  held 
that  a  feme  covert  entitled  to  a  s^arate 
personal  estate,  in  the  absence  of  any  re- 
straint in  the  deed,  could  dispose  of  it  as  a 
feme  sole,  whether  there  was  or  was  not 
a  trustee.    In  that  case  a  slave  had  been 
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conveyed  to  a  trustee  for  the  separate  use 
of  a  married  woman  during  her  life,  with 
remainder  over,  etc.  The  court,  by  Buffin* 
OL  J.,  held  that,  in  the  absence  of  any  re- 
straint upon  her  right  of  alienation,  she 
could  sell  the  slave.  The  decision  is  put  up- 
on the  English  authorities,  citing,  also,  New- 
lin  y.  Freeman,  89  N.  C.  812,  and  Dick  ▼. 
Pitchford,  21  N.  O.  480.  Judge  Pearson 
vigorously  dissented  from  the  doctrine  of 
"implied  power"  In  the  wife,  etc  He  says: 
"As  the  feme  had  only  a  separate  use  for 
life  in  a  negro  woman  ♦  •  •  of  no  an- 
nual profit,  and  as,  for  her  maintenance,  she 
had  a  right  to  dispose  of  the  profits,  and  a 
life  estate  is  only,  in  fact»  a  right  to  the 
profits,  I  should  have  been  willing  to  put 
this  case  upon  the  ground  that,  in  dispos- 
ing of  her  life  estate,  she  disposed  of  the 
profits  only."  He  sets  forth  at  length  his 
dissent  from  the  doctrine  that,  in  the  ab- 
sence of  any  express  power  to  sell  the  sepa- 
rate estate,  the  wife  may  do  so  as  a  feme 
iole.  Rufiln,  J.,  in  Hardy  v.  Holly,  84  N. 
C-  661,  referring  to  the  question  of  division 
of  opinion  in  EUirris  v.  Harris,  says: 
•*When  the  question  next  arose  in  the  case 
of  Knox  V.  Jordan,  the  court,  as  then  con- 
stituted, without  division,  and  without  any 
sort  of  reservation,  repudiated  the  doctrine 
of  the  English  courts,  and  adopted  tliat 
which  prevailed  In  most  of  the  courts  of 
the  states;  and  whether  this  was  wisely 
done  or  not,  that  case  has  been  too  often 
approved  and  doubtless  too  often  acted  ui>on 
in  matters  Intimately  connected  with  the 
Interest  and  comfort  of  families  to  admit 
of  its  correctness  being  now  called  Into 
question."  Although  the  learned  judge  writ- 
ing the  opinion  gave  to  the  question,  and 
the  authorities,  as  was  his  custom,  a  most 
careful  investigation,  the  case  of  Swann  v. 
Myers  is  not  cited,  nor  do  we  find  that  the 
learned  counsel  who  argued  the  case  for  the 
plaintiff,  in  their  exhaustive  brief  called 
it  to  the  attention  of  the  court  In  Hardy 
T.  Holly,  supra,  a  mode  was  prescribed  in 
the  deed  for  the  disposition  of  the  property. 
We  have  carefully  and  anxiously  examined 
the  authorities,  and  are  unable  to  find  any 
recognition  in  those  courts,  which  reject  the 
English  doctrine,  of  a  distinction  between 
the  power  of  a  feme  covert  to  convey  her 
"equitable  life  estate"  and  her  equitable  es- 
tate in  fee.  Prof.  Pomeroy  wlyq  that  the 
American  courts.  In  regard  to  this  question, 
may  be  divided  into  two  classes.  "In  the 
first,  the  courts  have  adopted  the  principle 
of  the  English  doctrine.  They  regard  the 
wife's  jus  disponendl  as  resulting  from  the 
fact  of  an  equitable  estate  over  which  she  Is, 
partially  at  least,  a  feme  sole,  and  not  as 
resulting  from  the  permissive  provisions  of 
the  instrument  creating  such  separate  estate. 
It  fbUows,  therefore,  when  the  Instrument 
creating  the  separate  estate  imposes  no  ex- 
press restrictions,  that  the  wife  has  a  gen- 
eral power  of  disposing  of  or  charging  it, 
cren  though  no  such  authority  is.  In  terms. 


conferred.  This  power  of  disposition,  how- 
ever, does  not  generally^  extend  to  the  corpus 
of  the  land  for  her  separate  use  in  fee ;  it  is 
confined  to  personal  property,  the  rents  and 
profits  of  the  land,  and  perhaps  to  her  life 
estate  in  lands.  In  the  states  composing  the 
second  class,  the  courts  have  widely  departed 
from  the  principle  of  the  English  doctrine. 
They  regard  the  wife's  power  over  her  s^a- 
rate  estate  as  resulting,  not  from  the  exist- 
ence of  an  equitable  separate  estate  itself, 
but  from  the  permissive  provisions  of  the  in- 
strument creating  such  estate.  They  have 
accordingly  adopted  the  general  rule  that  a 
married  woman  has  only  those  powers  of 
disposing  of  or  charging  her  separate  prop- 
erty which  are  expressly,  or  by  necessary  im- 
plication, conferred  upon  her  by  the  instru- 
ment conveying  the  property  or  creating  the 
trust,  and  in  determining  the  extent  of  these 
powers,  the  terms  of  the  instrument  are  to 
be  strictly  construed."  8  Pom.  Bq.  (3d  Ed.) 
1105 ;  Bispham,  Eq.  S  108.  Both  these  writ- 
ers place  North  Carolina  In  the  second  class. 
The  dissenting  opinion  of  Judge  Pearson  hi 
Harris  v.  Harris,  supra,  strongly  maintains 
this  doctrine.  As  we  have  seen,  this  dis- 
senting opinion  was  adopted  In  Knox  y.  Joiv 
dan,  and  it  is  upon  that  decision  the  doctrine 
of  Hardy  t.  Holly  Is  based.  In  none  of  the 
cases  following  Hardy  v.  Holly  is  there  any 
reference  to  Swann  v.  Myers  or  suggestion 
that,  as  to  the  equitable  life  estate,  the  feme 
covert  may  convey  without  the  intervention 
of  her  trustee,  wh^  the  deed  requires  his 
co-operation.  It  Is  not  Improbable  that,  In 
writing  the  opinion  in  Swann  ▼.  Myers,  the 
Ohief  Justice  had  in  mind  the  English  doc- 
trine by  which  the  feme  covert  was  per- 
mitted to  charge  the  anticipated  income, 
when  not  restrained,  from  her  separate 
equitable  estate,  which  he  construes  in  his 
dissenting  opinion  in  Harris  v.  Harris  as 
enabling  her  to  dispose  of  the  entire  life 
estate.  However  it  may  be.  It  would  seem 
clear  that.  In  this  state,  the  distinction  can- 
not be  sustained.  It  will  be  observed  that 
when  the  trust  is  declared  "for  the  sole  and 
separate  use,"  or  words  equivalent  thereto, 
of  a  married  woman,  the  courts  have  uni- 
formly held  that,  because  of  the  presumed 
intention  of  the  maker  of  the  Instrument 
the  trust  is  active  and  the  statute  does  not 
execute  the  use.  When,  as  In  McKenzie  v. 
Sumner,  114  N.  O.  425,  19  S.  H.  876,  th»e 
is  a  simple  declaration  of  a  trust,  as  pointed 
out  by  Shepherd,  C  J.,  "there  is  no  reason 
why  the  legal  title  is  not  vested  In  the  feme 
covert  by  the  statute  of  uses."  Whether  the 
rule  should  have  been  modified,  by  reason  of 
our  constitutional  provision,  In  regard  to  the 
status  of  married  women,  as  suggested  In 
Perkins  v.  Brinkley,  133  N.  O.  154,  45  &  R 
541,  it  is  useless  to  discuss.  However  this 
may  be,  the  trust  declared  by  the  deed  from 
Coor  to  Cox  is  active,  and  the  necessity  for 
the  separation  of  the  legal  from  the  equitable 
estate,  manifest.  There  were  contingent  re- 
mainders to  be  preserved  and  powers  to  be 
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execT3ted.  This  question  is  discussed  and  so 
decided,  in  accordance  witli  all  of  the  authori- 
ties. In  Swann  v.  Myers,  supra.  It  may  be 
that  the  correct  doctrine  is  to  be  found  by 
reading  the  language  of  RufDn,  J.,  in  Hardy 
y.  Holly,  supra,  in  the  light  of  what  is  said 
by  Smith,  C.  J.,  in  Norris  t,  Luther.  101  N.  O. 
196,  8  S.  B.  95,  and  Clayton  v.  Rose,  87  N. 
C.  106.  This  would  seem  to  lead  to  the  con- 
clusion that  in  the  absence  of  any  permissive 
provisions  in  the  deed,  the  wife  could  not 
convey  her  equitable  separate  estate,  either 
for  life  or  in  fee,  as  a*  feme  sole,  but  could 
do  80  in  the  manner  prescribed  for  the  con- 
veyance of  her  statutory  separate  estate,  by 
joining  with  her  husband  and  privy  examina- 
tion. However  this  may  be,  we  are  not 
called  upon  at  this  time  to  enter  upon  this 
debatable  ground. 

There  Is  another  view  of  this  case  which 
we  think  conclusive  upon  the  power  of  Mrs. 
Cameron  to  convey  any  interest  In  the  land. 
After  declaring  the  trusts,  the  grantor  di- 
rects the  trustee  ''if  during  the  life  of  the 
said  Amanda  she  should  desire  any  or  all 
of  said  property  conveyed  In  fee  or  other- 
wise, to  convey  the  same  according  to  her 
wishes,  she  joining  in  said  conveyance  as  if 
she  were  a  feme  sole,  though  her  husband 
may  be  living."  In  Swann  v.  Myers,  supra, 
the  will  gave  to  the  trustees  the  power,  and 
directed  them,  "in  the  soundness  of  their 
discretion,**  to  "Join  with  the  cestuis  que 
trust  in  making  any  conveyance  of  the 
above  property."  Judge  Pearson,  writing 
for  the  court,  construed  this  language  to 
be  a  restraint  upon  the  power  of  alienation 
as  to  the  fee.  This  ruling,  so  far  as  it  refers 
to  the  fee,  is  in  harmony  with  all  of  our 
decisions  and  those  of  other  states,  which 
hold  that  when  a  mode  of  alienation  is  pre- 
scribed in  the  instrument,  it  must  be  fol- 
lowed. Hardy  v.  Holly,  and  Norris  v.  Luther, 
supra ;  Towles  v.  Fisher,  77  N.  C.  437 ;  Mayo 
V.  Farrar,  112  N.  C.  66,  16  S.  E.  910 ;  Monroe 
V.  Trenholm,  112  N.  C.  634,  17  S.  B.  439. 
This  is  the  only  logical  conclusion  from  the 
premise  stated  in  the  cases  in  this  court,  at 
which  it  is  possible  to  arrive.  It  will  be 
observed  that,  in  our  case,  the  mode  is  ex- 
pressly prescribed  and  applies  to  convey- 
ances "In  fee  or  otherwise/'  We  therefore 
do  not  depart  from  the  principle  announced 
In  Swann  v.  Myers  in  that  respect,  in  holding 
that  there  is  to  be  found  in  the  deed  of  settle- 
ment an  express  mode  prescribed  for  dispos- 
ing of  either  the  life  estate  or  the  fee.  That 
such  was  the  intention  of  the  maker  of  the 
deed  is,  we  think,  seen  in  the  fact  that  the 
husband  is  not  required  to  Join  in  the  convey- 
ance, but  the  wife  is  to  act  in  that  respect 
as  if  she  were  "a  feme  sole,  though  her  hus- 
band may  be  living."  It  was  the  manifest 
purpose  of  Mr.  Coor  to  remove  Mrs.  Cameron, 
In  respect  to  the  sale  of  this  property,  from 
both  the  influence  and  protection  of  her  hus- 
band and  vest  in  the  trustee  the  sole  power 
to  convey  "In  fee  or  otherwise,  according  to 


her  wishes,  she  Joining  In  said  conveyance.*^ 
To  permit  her  and  her  husband  to  convey 
the  land  thus  secured  to  her,  without  the 
intervention  of  the  trustee,  would  be  doing 
violence  to  the  express  language  and  man- 
ifest intention  of  the  maker  of  the  deed  of 
settlement  If  the  land  had  been  conveyed 
directiy  to  Mrs.  Cameron,  the  ConstituUon 
imposed  upon  her  power  of  alienation  the 
necessity  for  the  assent  of  her  husband. 
The  deed  under  which  she  acquires  her  equi- 
table estate — ^the  right  to  the  sole  and  separ- 
ate use  of  the  land^-^ubstitutes  the  trustee 
for  the  husband  In  respect  to  the  conveyance. 
Pippen  V,  Wesson,  74  N.  a  437;  Scott  v. 
Battie,  85  N.  C.  184,  39  Am.  Rep.  694. 

It  is  well  settied  that,  upon  the  death  of 
the  trustee,  the  legal  titie  descended  to  his 
heirs  with  the  trust  impressed  upon  it 
Clayton  v.  Rose,  supra;  Perry  on  Trusts, 
341.  It  seems  equally  well  settied  that  If 
the  trustee,  being  clothed  with  a  power  as  in 
this  case  of  conveying  the  legal  titie  by 
direction  and  appointment  of  the  cestuis  que 
trust,  dies  before  its  execution,  the  power  is 
gone  and  cannot  be  executed.  Sugden  on 
Powers  319.  In  Barber  v.  Cary,  11  N.  Y.  397, 
it  is  said:  "But  the  power  could  only  be  ex- 
ecuted on  the  precise  conditions  prescribed 
by  the  terms  of  its  creation,  viz.,  by  and 
with  the  consent  of  H.  The  first  question  is 
whether  the  death  of  H.,  which  occurred  be- 
fore the  execution  of  the  power,  was  fatal  to 
the  conveyance.  The  rule  of  law  is  settled 
that  when  consent  of  third  persons  is  requir- 
ed to  the  execution  of  the  power,  that,  like 
every  other  condition,  must  be  strictiy  com- 
piled with.  If  the  person  whose  consent  is 
necessary  die  before  the  execution  of  the  pow- 
er and  without  having  assented,  the  power 
is  gone,  although  his  death  was  the  act  of 
God."  22  Am.  &  Eng.  Bnc.  1122.  It  would 
seem,  therefore,  that,  upon  the  death  of  the 
trustee,  the  condition  upon  which  Mrs.  Cam- 
eron could  execute  the  power  to  direct  the 
conveyance  was  gone.  It  may  be  that  as  nb 
discretion  was  vested  in  the  trustee  but  that 
he  was  directed  to  convey  "in  fee  or  other- 
wise according  to  her  wishes,"  Mrs.  Cameron 
may  have  had,  either  by  the  clerk  under  the 
statute  or  by  a  civil  action  In  the  nature  of 
a  bill  in  equity,  another  trustee  appointed, 
with  power  to  convey  as  she  directed.  This 
was  not  done,  and  her  deed  cannot  operate 
as  the  exercise  of  her  power  of  appointment 
Towles  V.  Fisher,  supra. 

The  suggestion  that  because  the  heirs  of 
Mr.  Cox  were  infants  the  legal  estate  did 
not  descend  to  them  charged  with  the  trusts, 
is  met  by  what  is  said  In  Clayton  v.  Rose, 
supra:  "After  the  death  of  the  original 
ti'ustee,  and  when  the  legal  estate  had  de- 
scended, clothed  with  the  trust  to  his  Infant 
children,"  etc.  It  is  suggested  that  upon  the 
death  of  Mr.  Cameion  the  statute  of  uses 
operated  by  "legal  chemistry"  or  "parlia- 
mentary  mngic,**   to   execute  the   use   and 
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jnite  the  lesal  and  equitable  estates  In.  ICfs. 
Cameron  for  life,  leaying  to  tbe  trustee  or 
his  heirs  the  remainder  in  fee  for  the  pur- 
pose of  preserving  the  contingent  remainders, 
and  conveying  to  those  who  might  be  en- 
titled upon  Mrs.  Cameron's  death.  It  is  well 
settled  that  when  there  is  a. conveyance  to 
trustees  for  the  sole  and  separate  use  of  a 
married  woman  and  her  heirs,  and  she  be- 
comes discovert,  the  necessity  for  preserving 
the  separate  estate  being  at  an  end,  the  stat- 
ute executes  the  use,  and  she  becomes  the 
absolute  owner.  Monroe  v.  Trenholm,  sup- 
ra; Steacy  v.  Rice,  27  Pa.  75,  67  Am.  Dec. 
447;  Perry  on  Trusts,  653.  It  Is  equally  true 
that  where  an  estate  is  conveyed  to  trustees 
to  preserve  contingent  remainders,  the  stat- 
ute will  not  execute  the  use.  The  legal 
title  must  remain  in  the  trustee,  because,  as  in 
this  record,  no  one  In  existence  could  call 
for  the  legal  title.  It  was  uncertain  who 
would  be  entitled  upon  the  death  of  Mrs. 
Cameron,  and  this  uncertainty  continued  nn- 
til  the  moment  of  her  death.  Latham  v. 
Lumber  Co.,  139  N.  C.  9,  51  S.  E.  780.  In 
Battle  V.  Petway,  27  N.  C.  576,  44  Am.  Dec. 
59,  Ruffln,  C.  J.,  says:  "Beyond  doubt,  eq- 
uity would  not  compel  nor  allow  the'  trustee 
to  convey  the  legal  estate  to  the  tenant  for 
life,  but  require  him  to  retain  it  for  the  secur- 
ity of  the  remainderman.  And  so,  in  case  of 
a  contingent  limitation  over,  it  would  be  the 
duty  of  the  trustee  to  retain  the  title  and 
control  over  the  possession  of- the  trust  prop- 
erty, and  the  court  of  equity  will  not  take 
It  from  him."  We  therefore  conclude  that 
the  trust  declared  in  the  deed  from  Coor  to 
Cox  was  active,  and  that  the  legal  title  upon 
the  trusts  declared  vested  in  Cox  in  fee; 
that  the  mode  of  conveying  or  appointing  the 
le^al  title,  prescribed  in  the  deed,  applied  to 
both  the  life  estate  and  the  fee;  and  that 
Mrs.  Cameron  was  restricted  to  that  mode, 
and  could  not  otherwise  divest  herself  of 
her  equitable  estate  for  life  or  appoint  the 
fee. 

The  deed  executed  by  Mrs.  Cameron  and 
her  husband  to  Hicks  was  therefore  a  nullity; 
conveyed  no  estate,  either  legal  or  equitable. 
Hicks'  entrance  upon  the  land  was  therefore 
an  ouster  of  the  trustee  and  put  the  statute 
of  limitations  In  operation.  At  tlie  expira- 
tion of  the  statutory  period  his  possession 
would  have  ripened  Into  a  perfect  title,  both 
as  against  Cox,  If  living,  and  his  cestuls  que 
trust  and  her  Infant  children.  This  rule  of 
law  is  too  well  established  and  has  been  too 
often  enforced  with  Its  variant  results  to  be 
now  called  into  question.  Smith,  C.  J.,  In 
Clayton  v.  Rose,  supra.  In  applying  the  prin- 
ciple, where  it  was  sought  to  bar  the  cestuls 
que  trust,  said:  "Nor  do  we  think  the  de- 
fendants can  protect  themselves  under  a 
seven  years'  adverse  possession  with  color  of 
title.  It  is  conceded  that  when  the  right  of 
entry  is  barred  and  the  right  of  action  lost 
oy  the  trustee,  or  person  holding  the  legal 
estate,  tJ^irough  an  adverse  occupation,  the 


oestols  que  tmst  la  also  concluded  from 
asserting  claim  to  the  land.  And  the  cor- 
relative must  be  accepted  that  when  the 
trustee  is  not  barred,  neither  can  the  cestoiB 
que  trust  be,  since  as  against  strangers  tbey 
are  identified  in  interest  The  alleged  hos- 
tile possession  by  the  defendants  began  after 
the  death  of  the  original  trustee,  and  when 
the  legal  estate  had  descended  clothed  with 
the  trust  to  his  infant  children,  and  this  dl»- 
abillty  prevents  the  statute  from  starting  to 
their  prejudice.'*  In  some  cased  it  operates 
to  destroy,  and  In  others  to  preserve,  title. 
Courts  may  not  shrink  frmn  enforcing  It  and 
thereby  introduce  confusion  on  account  of 
hard  cases.  Kirkman  v.  Holland,  139  N.  G. 
185,  51  S.  B.  856;  King  v.  Bhew,  108  N.  a 
696,  13  S.  B.  174,  23  Am.  St  Bep.  76.  The 
doctrine  is  clearly  stated  and  treated  as  set- 
tled in  the  opinion  from  which  tlie  plaintilfa 
seek  safety,  in  Swann  v.  Myers,  supnu 

The  resourceful  and  learned  counsel  for 
plaintiffs  say  that  the  rule  does  not  militate 
against  their  contention  in  this  case,  because 
in  King  V.  Rhew  the  wife  was  not,  as  con- 
strued by  this  court,  a  party  to  the  deed, 
while  here  she  was  a  party,  executed  It,  and 
submitted  to  a  private  examination  as  ptt>- 
vided  by  the  statute.  The  counsel  call  to  our 
attention  the  language  of  the  court  In  that 
case:  *'The.  deed  then  can  only  be  regarded 
as  that  of  the  husband,  and,  as  he  had  no  in- 
terest T^hich  he  could  have  conveyed,  the 
trustee  could  have  maintained  an  action  at 
any  time  against  the  defendants  for  the  pos- 
session of  the  property."  The  difficulty  in 
the  argument,  based  upon  this  language.  Is 
found  in  the  fact  that  a  deed  made  by  a 
married  woman  otherwise  than  as  she  is  em- 
powered by  the  law  Is  as  much  a  nullity  aa 
if  she  had  not  signed  at  all,  or  as  if  she  had 
signed  a  piece  of  blank  paper.  Askew  y. 
Daniel,  40  N.  C.  321.  Ruffin,  J.,  in  Scott  t. 
Battle,  supra,  speaking  of  the  deed  of  a 
married  woman  without  compliance  with 
the  provisions  of  the  statute,  says:  **It 
prescribes  the  terms,  and  without  their 
strict  observance  the  act  stands  as  it  would 
at  common  law — absolutely  null  and  void.** 
In  Green  v.  Branton,  16  N.  C  500,  It  is  said 
that  her  deed,  not  executed  as  the  law  re- 
quires, is  an  absolute  nullity  under  which  no 
equity  whatever  can  be  set  up.  Towles  v. 
Fisher,  77  N.  C.  438;  Jones  v.  Cohen,  82 
N.  C.  76.  If  the  trustee  had  sued  Hicks  for 
the  possession,  it  Is  manifest  that  the  deed 
of  Mrs.  Cameron  could  not  have  been  used 
to  bar  his  action.  This  is  the  test  by  which  to 
ascertain  the  character  of  Hicks'  possession 
as  against  the  trustee  and,  thus  tested,  we 
are  of  the  opinion  tliat  such  possession  was 
adverse  to  the  trustee,  and  the  statute  of 
limitations  was  put  into  operation  against 
the  trustee.  The  reasoning  of  the  court  in 
Swnnn  v.  Myers,  as  to  the  effect  of  the  deed 
made  by  Mrs.  Swann  upon  the  right  of  the 
trustee  to  recover  possession,  is  based  upon 
the  theory  that  her  deed  conveyed  the  equl« 
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table  life  estate  and  is  therefore  not  applica- 
ble here.  The  plaintiffs  say  that  Cox  having 
died  In  1875,  the  legal  title  descended  to  his 
heirs  who  were  at  that  time  infants  and 
were  nnable  to  execute  the  trusts,  convey  the 
legal  estate,  or  protect  the  possession.  This 
is  true,  and,  as  said  in  Clayton  v.  Rose, 
supra,  the  statute  did  not  run  against  them: 
their  disability  Inured  to  the  benefit  of  the 
cestui  que  trustent  and  protected  their  es- 
tates against  the  adverse  possession  of 
Hicks.  The  rights  of  Mrs.  Cameron  and  her 
children  were  absolutely  secured  by  the  in- 
fancy of  the  trustees,  and  no  act,  either  of 
themselves  or  persons  claiming  under  them, 
jcould  destroy  or  affect  their  estate.  Conced- 
ing that  the  power  to  convey  the.  estate  was 
suspended  by  the  death  of  Cox  during  the 
minority  of  his  heirs  and  that  no  ouster  un- 
der color  or  otherwise  could  ripen  into  title 
against  them,  the  plaintiffs  have  no  cause  to 
complain  of  the  law  which  secured  their 
estate  from  barm  by  acts  of  themselves  or 
strangers. 

We  are  thus  brought  to  a  consideration  of 
the  last  question  presented  by  the  exceptions. 
Are  the  trustee's  heirs  at  law  of  Cox  barred 
by  their  right  of  entry?  At  the  date  of 
Hicks*  entry,  October  28,  1880,  they  were  all, 
except  Florence,  under  disability,  and  have 
so  continued  until  the  date  of  the  summons 
August  11,  1902.  Florence  reached  her 
majority  October  24,  1880,  and  married  De- 
cember 9,  1880.  Hence,  for  1  month  and  11 
days  she  was  under  no  disability.  The  stat- 
ute ran  against  her,  and  it  is  elementary 
learning  that  when  the  statute  begins  to  run 
no  subsequent  disability  interferes  with  it 
Hicks  and  those  under  him  have,  therefore, 
been  in  the  adverse  possession  21  years  and 
a  few  months  and  prior  to  the  beginning  of 
this  action.  If  the  heirs  of  Cox,  trustee, 
held  the  legal  estate  as  tenants  In  common, 
they  would  recover  In  respect  to  their  separ- 
ate Interests.  The  defendants  insist  that 
they  held  as  joint  tenants  and  not  as  ten- 
ants in  common.  This  is  not  controverted 
by  plaintiff,  and  seems  to  be  sustained  by  the 
authorities.  "Trust  property  is  generally 
limited  to  trustees  as  joint  tenants.  ♦  *  ♦  ♦ 
Therefore,  upon  the  death  of  one  of  the  orig- 
inal trustees,  the  whole  estate,  whether  real 
or  personal,  devolves  upon  the  survivors,  and 
so  on  to  the  last  survivor.  If  he  has  made 
no  disposition  of  the  estate  by  will  or  other- 
wise, it  devolves  upon  his  heirs,  if  real  es- 
tate, and  upon  his  executors  or  administra- 
tors, if  It  is  personal  estate.*'  Perry  on 
Trtists.  343;  17  Am.  &  Eng.  Enc.  659;  Re- 
vlsnl  1905,  §  15S0.  It  seems  to  be  well  set- 
tled that  joint  tenants  must  sue  jointly, 
differing  in  that  respect  from  tenants  in  com- 
mon. Mr.  Freeman  says:  "Wlienever  the 
title  of  the  co-tenants,  as  in  the  case  of  joint 
tenancy  and  coparceny.  Is  joint,  the  action 
must  also  be  joint;  and  whenever,  as  in 
tenancy  in  common,  such  tenant  is  deemed 
to  possess  a  separate  and  distinct  estate,  the 


remedy  of  each  must  be  separately  and  dis> 
tinctly,  pursued.  Joint  tenants  being  seized 
per  my  et  per  tout  and  deriving  but  one  and 
the  same  title,  must  jointly  implead  and  be 
impleaded.  If  20  joint  tenants  be,  and  they 
be  disseized,  they  shall  have,  in  all  their 
names,  but  one  assize  because  they  have 
but  one  joint  title."  Co-tenancy,  829.  To 
the  same  effect  is  Sedgwick  &  Wait,  Trials, 
etc.,  §  302.  It  was  at  one  time  held  in  this 
state  that  two  tenants  in  common  could  not 
join  in  one  demise,  because  there  was  no 
unity  of  title— one  might  recover  and  the 
other  fail.  It  was  afterwards  held,  for  the 
reason  set  out  by  Ruffln,  J.,  in  Hoyle  v. 
Stowe,  13  N.  a  818,  that  they  could  join  in 
one  demise.  He  says :  '*It  is  the  universal 
rule  that  the  title  must  be  truly  stated  in  the 
declaration.  A  joint  demise,  therefore,  can 
only  be  supported  by  showing  a  title  in  each 
to  demise  the  whole.  If  one  of  the  lessors 
has  no  title,  the  plaintiff  must  fail."  He 
says  that  this  is  **common  learning."  An 
examination  of  the  opinion  shows  the  ground 
upon  which  tenants  in  common  are  permitted 
to  make  a  joint  demise  and  recover  in  re- 
spect to  their  interests.  Allred  v.  Smith,  185 
N.  C.  443,  47  S.  E.  597,  65  L.  R.  A.  924.  The 
difference  is  in  this:  Joint  tenants  must  join 
in  one  demise  because  of  the  essential  unities ; 
tenants  in  common  may  join,  or,  if  they  pre- 
fer, may  sue  separately  loecause  there  is  no 
unity  of  title.  It  would  seem  to  follow  that 
joint  tenants  must  recover  in  respect  to  their 
title,  and,  if  they  fail  in  that,  they  cannot  re- 
cover at  all.  This  is  the  doetrine  of  this  court 
Riden  v.  Frlon,  7  N.  O.  677,  was  an  action 
by  three  joint  owners  of  a  slave.  Two  of  the 
plaintiffs  were  barred,  the  third  under  dis- 
abilities. Taylor,  C.  J.,  said:  "Whenever 
the  statute  of  limitations  is  a  bar  to  the  re- 
covery of  one  of  the  parties,  in  such  action, 
it  operates  against  the  whole,  because  the 
disability  of  one  does  not  save  the  rights  of 
the  others."  The  case  was  approved  in  Mc 
Ree  V.  Alexander,  12  N.  C.  321,  Henderson,  J., 
saying:  *'In  a  joint  action  brought  by 
several,  when  the  defendant  avails  himself 
of  the  bar  given  to  such  action  by  the  statute 
of  limitations,  all  the  plaintiffs  must  bring 
themselves  within  some  of  the  savings  of  the 
statute,  otherwise  the  bar  is  not  avoided. 
The  decisions  on  this  poipt  are  uniform,  as 
far  as  I  know,  and  I  shall  not  now  inquire 
whether  they  are  founded  on  the  technical 
reason  that  the  action  being  joint  all  or  none 
of  the  plaintiffs  must  recover,  otherwise  the 
judgment  does  not  pursue  the  writ  and 
declaration,  or  whether  on  the  very  words  of 
the  statute."  The  learned  justice  severely 
criticises  the  rule.  In  that  case  the  lessors 
of  the  plaintiffs  were  tenants  in  common,  and 
the  rule  so  justly  criticised,  as  applied  to 
tenants  in  common,  no  longer  obtains,  al- 
though a  joint  demise  be  laid,  or,  under  our 
Code  practice,  the  several  interests  be  shown, 
either  in  the  complaint  or  the  evidence,  the 
plaintiffs  recover  accordingly.    This  cannot 
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be  BO  when  the  plaintiffs  are  Joint  tenants; 
they  must  all  recover  or  none  can  .do  so. 
Montgomery  v.  Wynns,  20  N.  C.  667.  In 
Weare  t.  Burge,  32  N.  a  169,  the  same  rule 
is  recognized.  The  statute  (Revisal  1905,  § 
374)  changes  the  rule  in  regard  to  personalty. 
See  Clark's  Code,  S  173.  It  does  not  affect 
the  law  as  to  real  property.  "Expressio 
unius  est  ezclusio  alterlus."  When  we  go  be- 
yond our  own  reports  we  find  the  same 
principle  enforced.  Marstella  v.  McLean,  7 
Cranch,  156,  3  U  Ed.  300,  was  an  action  of 
trespass.  Judge  Story  held,  for  the  court, 
that  if  one  of  the  plaintiffs  was  barred  all 
were.  That  if  they  were  compelled  to  Join  in 
the  action,  that  result  necessarily  followed. 
Vol.  1,  Rose's  Notes,  156.  In  Hardeman  v. 
Sims,  3  Ala.  747,  it  is  said:  "It  was  con- 
tended on  the  argument  that  the  exception 
in  the  statute  in  favor  of  infants  would  take 
the  case  out  of  the  statute,  notwithstanding 
one  of  the  complainants  was  barred  by  the 
statute.  We  understand  it  to  be  the  settled 
rule  that  when  a  Joint  right  of  action  accrues 
to  several,  the  right  must  exist  in  all  at  the 
time  of  the  action  brought.  When  the  stat- 
ute begins  to  run  as  to  one  of  several  parties 
to  a  Joint  action,  it  runs  as  to  all."  The  law 
was  so  ruled  In  Perry  v.  Jackson,  4  Term 
Rep.  516.  It  is  true  that  the  contrary  doc- 
trine is  laid  down  in  Vol.  19,  Am.  &Eng.  Enc. 
182.  It  will  be  found  that  the  North  Carolina 
cases  cited  do  not  sustain  the  text  as  con- 
strued by  plaintiffs'  counsel.  In  Caldwell 
V.  Black,  27  N,  C.  463,  the  plaintiffs  were 
tenants  in  common,  and  while,  under  the 
rule  prevailing  in  this  state,  they  might 
join  in  one  action,  yet  when  thus  Joined  they 
recovered  in  accordance  with  their  several 
rights.  In  Carson  v.  Carson,  122  N.  C.  645, 
30  S.  E.  4,  the  plaintiffs  were  tenants  in 
common. 

We  have  given  to  this  subject  a  most  care- 
ful consideration,  examining  the  authorities 
and  decided  cases  from  other  courts.  They 
are  not  uniform.  In  several  states  it  is  held 
that  where  there  is  a  Joint  action  by  tenants 
in  common,  if  one  is  barred,  the  action  fails 
as  to  all.  The  true  rule  would  seem  to  be 
that,  except  where  the  necessity  for  all  par- 
ties in  interest  to  Join  "is  founded  upon  the 
nature  of  the  Interest  In  the  particular  prop- 
erty," the  plaintiffs  recover  In  accordance 
with  their  rights  as  developed  upon  the 
trial;  In  other  cases  they  must  all  show  a 
right  to  recover  when  the  action  is  brought 
Statutes  have  been  enacted  In  many  of  the 
states,  permitting  any  one  or  more  of  Joint 
tenants  and  tenants  in  common  to  sue. 
Pomeroy,  Code  Rem.  137,  note;  11  Enc.  PL 
&  Pr.  771.  The  possession  of  Hicks  and  those 
defendants  claiming  under  him  has  con- 
tinued for  more  than  21  years,  during  all  of 
which  time  the  statute  has  been  in  operation 
against  Florence  Cox,  now  Mrs.  Newsome. 
She  is  clearly  barred,  and  the  conclusion 
must  follow  that  her  co-trustees  are  also 
barred.    We  think  the  statute  well  pleaded. 


The  claim  of  both  plaintiff  and  de^^dant  is 
based  upon  what  may  be  termed  "technical 
rules  of  the  law."  If  we  should  adopt  the 
plaintiffs'  contention  that,  in  resi)ect  to  this 
property,  Mrs.  Cameron  should  be  treated  as 
a  feme  sole,  there  would  seem  to  be  no  very 
good  reason  why  we  should  not  find  in  her 
deed  to  Hicks  a  clear  intention  to  execute 
the  power  conferred  upon  her  to  convey  in 
fee,  and  aid  its  defective  execution  by  ad- 
Judging  the  holders  of  the  legal  tittle  trustees 
for  the  benefit  of  the  defendants,  who  ap- 
pear to  be  purchasers  for  value.  The  plain- 
tiffs were  objects  of  Mr.  Coor's  bounty,  c<hi- 
tlngent  upon  Mrs.  Cameron's  failure  to  exex^ 
else  the  power  of  appointment  There  is 
much  force  in  the  facts  shown  by  the  de- 
fendants to  sustain  an  equitable  estoppel 
upon  the  plaintiffs. 

The  case  is  fraught  with  perplexities. 
Many  of  the  principles  of  the  common  law 
regarding  titles  to  real  property  are  difficult 
to  sustain  upon  the  "reason  of  the  thing." 
We  find  wisdom  In  the  lang^iage  of  Earle,  J., 
In  Bertles  v.  Nunan,  92  N.  Y.  152,  44  Am. 
Rep.  361.  To  the  suggestion  that  the  rea- 
son upon  which  a  common-law  rule  was 
fbunded  had  ceased  to  exist,  he  said :  "It  is 
impossible  now  to  determine  how  the  rule  of 
the  remote  past  obtained  a  footing,  or  upon 
what  reason  it  was  based,  and  hence  it  ift 
impossible  now  to  say  that  the  reason,  what- 
ever it  was,  has  entirely  ceased  to  exist 
There  are  many  rules  appertaining  to  tbe 
ownership  of  real  property  originating  In 
the  feudal  ages,  for  the  existence  of  which 
the  reason  does  not  now  exist  or  is  not  dis- 
cernible, and  yet  on  that  account  courts  are 
not  authorized  to  disregard  them.  They 
must  remain  until  the  Legislature  abrogates 
or  changes  them,  like  statutes  founded  upon 
no  reason,  or  reasons  that  have  ceased  to 
operate."  When  men  undertake  to  place 
their  property  out  of  the  usual  and  fixed 
channels  of  alienation  and  descent,  it  fre- 
quently happens  that  their  best  considered 
plans  fail  to  be  accomplished,  or,  if  accom- 
plished, bring  about  the  results  not  antici- 
pated. There  has  been  no  more  prolific  sourcs 
of  litigation,  with  difficult  questions  to  bt 
solved,  than  the  creation  of  trusts  for  the 
benefit  of  married  women,  and  attempting 
to  control  the  passing  of  the  property  into  the 
possession  of  posterity. 

To  the  end  that  the  rights  of  the  parties 
may  be  adjudged  upon  the  principles  here^ 
in  laid  down,  there  must  be  a  new  trlaL 
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STATE  V.  McWHIRTBR. 

(Supreme   Court  of   North  Carolina.    April  3, 
1906.) 

1.  Criminal  Law— Appeal—Tbial—Theo^t. 
A   criminal    case   on   appeal   must   be  re- 
garded  in   the    light   of  the   theory   on    wiiich 
it  was  tried  in  the  court  below. 

[Ed.  Note. — For  cases  in  point,  see  vol.  !& 
Cent.  Dig.  Crimmal  Law,  I  2091.] 
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2.  IllDICTlfENT  — AXXBOATION0    AWD    PbOOF— 

Yasiangs. 

In  a  criminal  prosecation*  the  allegation 
and  proof  most  correspond. 

[Ed.  Note. — ^For  caaes  in  point,  see  vol.  27, 
OeaL  Dig.  Indictment  and  Information,  §  536.J 

3.  Falsb  Pbetenses  —  Indictment  — Vabi- 

ANCE. 

Where,  In  a  criminal  action,  under  an  in- 
dictment charging  defendant  with  having  falsely 
represented  to  prosecutors  that  he  was  the 
owner  of  two  mules  and  that  there  was  no  lien 
on  them,  whereas  in  fact  there  was  a  lien,  and 
that  by  such  false  pretenses  he  obtained  from 
prosecutors  one  note  and  mortgage  of  the  value 
of  $265,  proof  of  a  surrender  by  prosecutors 
to  defendant  of  a  note  for  $315,  on  reduction 
of  which  the  note  referred  to  in  the  indictment 
was  given  by  defendant  and  a  mortgage  secur- 
ing the  same,  did  not  sustain  the  charge,  and 
a  substantial  and  fatal  variance  was  shown. 

4.  Criminal  Law— New  Tbial. 

In  a  criminal  prosecution,  the  submission 
of  the  case  to  the  jury  without  any  correspond- 
ing evidence  to  establish  the  special  charge  of 
the  bill,  entitles  the  defendant  to  a  new  trial 

Appeal  from  Superior  Court,  Union  Coun- 
ty; Ferguson,  Judige. 

G.  P.  McWhirter  was  convicted  of  obtain- 
ing property  under  false  pretenses,  and  ap- 
peals.   New   trial. 

Stewart  &  McRae,  R.  L.  Stevens,  and  Tll- 
lett  &  Guthrie,  for  appellant  Robert  D.  Gil- 
mer, Atty.  Gen.«  for  tbe  State. 

WALKER,  J.  The  defendant,  being  In- 
debted to  the  prosecutors,  executed  to  them 
on  November  23,  1903,  a  note  for  $315,  and 
also  a  paper  writing  in  form  a  crop  lien 
to  secure  advancements  and  a  chattel  mort- 
gage to  secure  a  debt,  but  no  description  of 
the  note  for  $315  is  inserted  In  this  paper 
writing,  which  is  called  in  tbe  case  "Exhibit 
A.**  The  defendant,  in  January,  1904^  paid 
$50  on  the  $315  note,  and  executed  a  new 
note  for  $265  for  the  balance,  and  a  mort- 
gage to  secure  its  payment,  which  were  given 
In  lieu  of  the  $315  note,  and  were  a  payment 
and  satisfaction  of  It,  and  a  substitution  for 
it  The  case  was  tried  upon  the  theory  in 
the  court  below  that  such  was  the  nature 
and  legal  effect  of  the  transaction,  and  we 
must  so  regard  it  here.  All^i  y.  Railroad* 
119  N.  C.  710,  25  S.  B.  787. 

The  defendant  Is  charged  in  the  indictment 
with  having  falsely  represented  to  the  prose- 
cutors that  he  was  the  owner  of  two  mules, 
and  that  there  was  no  lien  on  them,  whereas 
in  fact  there  was  a  lien  on  them  at  the 
time,  and  with  having  by  said  false  pretense 
obtained  from  the  prosecutors  "one  note  and 
mortgage,  of  the  value  of  $265,  executed  28th 
day  of  January,  1904,  of  the  goods  and  chat- 
tels of  the  said  B.  M.  Griffin  &  Co."  (the  pros- 
ecutors). All  the  evidence  tended  to  show  that 
the  prosecutors  did  not  surrender  the  note 
and  mortgage  for  $265,  nor  did  the  defendant 
obtain  the  same  as  alleged  in  the  indictment, 
but  that  he  did  surrender  the  note  for  $315, 
and  the  instrument  known  as  ''Exhibit  A.** 
The  defendant  requested  the  court  to  charge 
^e  jury  that  there  was  a  variance  between 


the  allegation  of  the  bill  and  the  proof,  and 
that  they  should  acquit  the  defendant  This 
request  was  refused,  and  the  defendant  ex- 
cepted. There  was  a  verdict  and  judgment, 
from   which   the  defendant  appealed. 

We  do  not  perceive  why  the  defendant  was 
not  entitled  to  the  instruction  asked  for  in 
his  prayer.  The  prosecutor  testified  that  the 
$265  note  and  mortgage  had  not  been  deliv- 
ered to  the  defendant,  but  that  they  were 
then  in  his  possession.  This  was  contrary 
to  the  allegation  of  the  bill.  Proof  of  the 
surrender  of  the  $315  note  and  Exhibit  A 
surely  could  not  have  the  effect  of  sustain- 
ing the  charge.  So  far  as  the  latter  is  con- 
cerned, there  was  a  clear  and  substantial 
variance,  and  the  allegation  was  not  only 
left  without  proof  to  support  It,  but  it  was 
disproved  by  the  prosecutor's  own  testimony. 
The  allegation  and  the  proof  must  cor- 
respond. We  cannot  hold  that  the  fact  of  the 
delivery  of  the  mules  to  the  prosecutor  in 
payment  of  the  $265  note*  if  such  was  the 
fact,  was  sufficient  to  sustain  the  allegation, 
and  if  we  correctly  interpret  the  charge  of 
the  court  we  hardly  think  it  was  intended 
so  to  instruct  the  Jury,  There  was  a  fatal 
variance  between  the  allegation  and  the 
proof,  if  not  a  failure  of  proof.  State  v. 
Corbett,  46  N.  C.  264. 

The  error  of  the  court  in  refusing  the 
instruction,  and  afterwards  submitting  the 
case  to  the  jury  without  any  corresponding 
evidence  at  all  to  establish  the  specific  charge 
of  the  bill,  entitles  the  defendant  to  another 
trial. 

New  trial. 


(Ml  N.  O.  797) 

STATE   ▼.    PERKINS. 

(Supreme  Court  of  North  Carolina.   April  8, 
1906.) 

1,  Cbiminai.    Law  —  Statutobt    Cbimes  — 
Statutes— RiPEAii—BFFEcrr. 

Where  a  statnte  pi^cribing  the  punish* 
ment  for  an  offense  is  expressly  and  unequivo- 
cally repealed  after  the  crime  bas  been  com* 
mitted,  but  before  final  judgment,  though  after 
conviction,  no  punishment  can  be  imposed. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Criminal  Law,  |  2485.] 

2.  INTOXIOATINO     LlQUOBS  —  STATTTTBS  —  RB- 

pSAIr— Repugnanct. 

Laws  1903,  p.  749,  c.  434,  prohibited  the 
sale  of  liquor  in  Union  county  or  the  keeping 
of  it  for  sale  without  a  license.  By  Laws 
1905,  p.  492,  c  497,  it  was  declared  that 
the  sale  of  liquor  and  the  keeping  of  it  for 
sale  "shall  be  prohibited  with  certain  excep- 
tions. There  was  no  clause  unequivocally  re- 
pealing prior  enactments  on  the  same  sub- 
ject, but  sections  26,  27,  declared  that  all  laws 
and  clauses  of  laws  in  .  conflict  with  the  act 
were  repealed,  and  that  the  act  should  be 
effective  after  June  1,  1905.  Held,  that  as  to 
offenses  committed  prior  to  the  latter  date 
there  was  no  repugnancy  between  the  two 
statutes,  and  that  as  to  such  offenses  there  was 
no  repeal  of  the  act  of  1903  by  the  latter  act 

8.  Statutes— Repeal  by  Implication. 

The  repeal  of  a  statute  by  implication  or 
construction  is  not  favorod,  and  the  rule  of  im- 
plied repeal  will  not  be  extended,  so  as  to  in- 
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dude  cases  not  within  the  ezpreesed  or  im- 
plied intention  of  the  Legislature. 

[Ed.  Note.— For  cases  in  point,  see  toL  44, 
Cent.  Dig.  Statutes,  §  228.] 

4.  Same. 

To  effect  a  repeal  of  a  former  statute  by 
the  passage  of  a  later  one,  the  repugnance  be- 
tween the  two  must  be  plain. 

[Ed.  Note.— For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  §§  229,  230.] 

5.  SAM15— Pbospectivb  Operation. 

Where  a  later  statute  was  clearly  intended 
to  be  prospective  in  its  operation,  it  will  not 
effect  a  repeal  of  a  prior  statute  relating  to  the 
same  subject. 

[Ed.  Note.— For  cases  in  point,  see  vol,  44, 
Cent.  Dig.  Stotutes,  §§  229-231.] 

Appeal  from  Superior  Court,  Union  Cotinly ; 
Ferguson,  Judge. 

Richard  Perkins  was  indicted  In  one  count 
for  selling  and  in  the  other  for  keeping  for 
sale  liquor  without  having  a  license  as  pro- 
vided by  law,  and  was  convicted.  The  of- 
fense was  committed  in  the  year  1904,  and 
the  indictment  was  found  at  July  term,  1905. 
The  defendant  requested  the  court  to  charge 
the  Jury  that,  as  the  offense  was  committed, 
if  at  all,  prior  to  June  1, 1905,  the  defendant 
should  be  acquitted,  and  he  moved  to  quash 
the  bill  and  to  arrest  the  Judgment  upon  the 
same  groimd.  The  instruction  and  the  mo- 
tions were  all  refused,  and  the  defendant  ex- 
cepted. There  was  a  Judgment  upon  the  ver- 
dict, and  the  defendant  appealed.    AfiOrmed. 

A.  M.  Stack,  for  appellant  The  Attorney 
General,  for  the  State. 

WALKER,  J.  (after  stating  the  case). 
The  ruling  of  the  court  was  in  all  respects 
correct  The  indictment  was  drawn  under 
chapter  434,  p.  749,  of  the  Laws  of  1903,  pro- 
hibiting the  sale  of  liquor  in  Union  county, 
or  the  keeping  it  for  sale,  without  a  license. 
By  chapter  497,  p.  492  of  the  Laws  of  1905, 
it  is  enacted  that  the  sale  of  liquor  and  the 
keeping  it  for  sale  "shall  be"  prohibited,  with 
certain  exceptions  not  necessary  to  be  stated. 
There  Is  no  clause  in  the  latter  act  unquali- 
fiedly repealing  prior  enactments  upon  the 
same  subject,  but  by  sections  26  and  27  it  is 
provided  that  all  laws  and  clauses  of  laws  in 
conflict  with  the  act  are  repealed  and  that 
the  act  shall  be  in  force  and  take  effect  from 
and  after  the  1st  day  of  June,  1905.  The  de- 
cision of  this  case  must  therefore  turn  upon 
the  question  whether  the  act  of  1903  is  re- 
pealed by  the  act  of  1906  to  the  extent  of  de- 
feating this  prosecution  against  the  defend- 
ant 

Where  a  statute  prescribing  the  punish- 
ment for  a  crime  is  repealed  after  such  crime 
has  been  committed  but  before  final  Judg- 
ment though  after  conviction  no  punish- 
ment can  be  imposed  because  the  act  must  be 
punishable  when  Judgment  is  demanded,  and 
authority  to  pass  sentence  must  then  reside 
in  the  court  This  is  the  well-settled  prin- 
ciple, and  it  is  essentiaMn  order  to  give  ef- 
fect to  the  clear  intention  of  the  Legislature 
and  to  require  that  the  decision  and  Judg- 
ment of  the  courte  shall  be  based  upon  exist- 


ing law.  State  t.  Cress,  49  N.  0.  421 ;  State 
V.  Nutt  61  N.  C.  20;  State  y.  Long,  78  N.  C. 
571;  Stete  t.  Massey,  103  N.  C.  356,  9  &  E. 
632,  4  tu  R,  A.  808 ;  State  v.  Riggers,  108  N.  a 
760,  12  S.  E.  1024;  26  Am.  &  Eng.  Enc.  (2d 
Ed.)  755.  The  rule  is  so  familiar  and  well 
grounded  in  reason  that  we  need  not  stop  to 
discuss  it  further,  except  to  say  that  it  neces- 
sarily relates  to  an  unqualified  and  express 
repeal,  in  the  view  we  take  of  it  as  to  its  ^• 
feet  upon  pending  prosecutions,  for  offenses 
committed  under  the  prior  statute,  before  the 
repeal  or  upon  prosecutions  for  such  offenses 
afterwards  instituted.  As  thus  considered, 
it  has  no  application  to  the  facte  of  this  case, 
for  the  act  of  1905  does  not  expressly  and 
unqualifiedly  repeal  the  act  of  1903,  but  re- 
peals only  to  the  extent  that  it  conflicts  with 
it  If  the  Legislature  had  intended  to  re- 
peal the  act  of  1903  absolutely,  it  was  easy  to 
have  expressed  that  intention  in  words  of  un- 
mistakable meaning,  but  it  preferred  not  to 
do  so  but  to  repeal  it  only  so  far  as  it  is  re- 
pugnant to  the  provisions  of  the  later  statute. 
The  act  of  1905  is  by  Ite  very  language  pro- 
spective in  ite  operation.  It  refers  to  sales 
made  after  the  1st  of  June,  1905,  when  it  be- 
came effective,  and  could  not  uud^  our  Con- 
stitution, apply  to  antecedent  acts,  so  as  to 
make  them  criminal  or  pimishable  if  not  so 
at  the  time  they  were  committed.  If  it  does 
not  affect  prior  acte  which  are  covered  only 
by  the  earlier  statute,  how  can  it  be  said  to 
conflict  with  the  latter  as  to  those  actB» 
There  can  be  no  repugnancy  except  as  to  of- 
fenses which  are  punishable  under  the  later 
stetute,  and  as  to  these  the  earlier  act  Is  re- 
pealed and  has  no  further  operation.  B^ 
peals  by  implication  or  construction  are  not 
favored,  and  they  should  not  be  extended  sq 
as  to  include  cases  not  within  the  intuition 
of  the  Legislature. 

The  act  of  1905  forbids  the  sale  of  liquor 
and  prescribes  a  much  greater  punishment 
than  that  fixed  by  the  act  of  1903  for  selling 
liquor  without  a  license,  and  ita  general  fea- 
tures clearly  indicate  a  purpose  on  the  part  of 
the  Legislature  to  adopt  more  drastic  meas- 
ures for  the  suppression  of  the  liquor  traflla 
Can  it  be  reasonably  supposed  that  with 
this  object  inview  and  in  ite  then  frame  of 
mind,  it  designed  to  extend  pardon  and  for- 
giveness to  those  who  had  violated  the  provi- 
sions of  the  former  act?  Why  should  we 
come  to  such  a  conclusion  and  give  to  the  re- 
pealing clause  of  the  act  of  1905  the  same 
meaning  we  would  to  words  of  unqualified 
repeal,  which  Is  so  much  at  variance  with  the 
declared  will  of  that  body?  WiU  it  not  be 
more  reasonable  and  more  likely  to  effectu- 
ate the  intention  of  the  Legislature  If  we  hold 
that  the  act  of  1903  is  still  In  force  as  to  of- 
fenses already  committed  when  the  act  of 
1905  took  effect  and  to  confine  the  latter  act 
to  ite  proper  and  legitimate  sphere  by  apply- 
ing it  to  offenses  thereafter  committed? 
This  brings  the  two  acte  into  harmonious 
operation  by  repealing  the  former  act  so  far 
as  it  conflicts  and  leaving  it  in  fall  effect 
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where  it  does  not  interfere  with  the  full  oper- 
ation of  the  other  act?  There  is  abundant 
authority,  we  think,  for  this  construction, 
Ck>ke  says:  "It  must  be  known  that  for  as 
much  as  acts  of  Parliament  are  established 
with  gravity,  wisdom,  and  universal  consent 
of  the  whole  realm  for  the  advancement  of 
the  commonwealth,  they  ought  not,  by  any 
constrained  construction  out  of  the  general 
and  ambiguous  words  of  a  subsequent  act,  to 
be  abrogated,  but  ought  to  be  maintained  and 
supported  with  a  benign  and  favorable  con- 
struction." Dr.  Foster's  Case,  11  Rep.  63. 
Sedgwick  thus  expresses  the  same  idea :  ''In 
this  country  it  has  been  said  that  laws  are 
presumed  to  be  passed  with  deliberation,  and 
with  full  knowledge  of  all  existing  ones  on 
the  same  subject ;  and  it  is  therefore  but  rea- 
sonable to  conclude  that  the  Legislature  in 
passing  a  statute  did  not  Intend  to  interfere 
with  or  abrogate  any  prior  law  relating  to  the 
same  matter,  unless  the  repugnancy  between 
the  two  is  irreconcilable,  and  hence  a  repeal 
by  implication  is  not  favored;  on  the  con- 
trary, courts  are  bound  to  uphold  the  prior 
law  if  the  two  acts  may  well  subsist  to- 
gether." Sedg.  Stat  &  Const  Law,  127.  "It 
is  a  general  rule  that  subsequent  statutes, 
which  add  accumulated  penalties  and  insti- 
tute new  methods  of  proceeding  do  not  re- 
peal former  penalties  and  methods  of  proceed- 
ing ordained  by  preceding  statutes,  without 
negative  words.  Nor  hath  a  latter  act  of 
Parliament  ever  been  construed  to  repeal  a 
prior  act,  unless  there  be  a  contrariety  or 
repugnance  in  them,  or  at  least  some  notice 
taken  of  the  former  act,  so  as  to  indicate  an 
Intention  In  the  law  giver  to  repeal  it  Nei- 
ther is  a  bare  recital  In  a  statute,  without  a 
clause  of  repeal,  sufficient  to  repeal  the  posi- 
tive provisions  of  a  former  statute.  The  law 
does  not  favor  a  repeal  by  implication  unless 
the  repugnance  be  quite  plain ;  and  such  re- 
peal carrying  with .  It  a  reflection  on  the  wis- 
dom of  former  Parliaments,  it  has  ever  been 
confined  to  repealing  as  little  as  possible  of 
the  preceding  statutes.  Although,  then,  two 
acts  of  Parliament  are  seemingly  repugnant, 
yet  if  there  be  not  a  clause  of  non  obstante  In 
the  latter,  they  shall.  If  possible,  have  such 
construction  that  the  latter  may  not  be  a  re- 
peal of  the  former  by  Implication."  Potter's 
Dwarris  on  Statutes,  156,  157.  "Every  effort 
must  be  made  to  make  all  acts  stand,  and  the 
later  act  will  not  operate  as  a  repeal  of  the 
earlier  one  if  by  any  reasonable  construction 
they  can  be  reconciled-  The  repeal  In  any 
case  will  be  measured  by  the  extent  of  the 
conflict  or  the  Inconsistency  between  the  acts, 
and  if  any  part  of  the  earlier  act  can  stand 
as  not  superseded  or  aflCected  by  the  later  one. 
It  will  not  be  repealed."  26  Am.  &  Eng.  Enc. 
(2d  Ed.)  726,  727.  "Where  a  provision  of 
law  is  thus  modlfled  or  cut  short,  it  is  not  in 
any  proper  sense  repealed.  And  we  may  lay 
down  the  doctrine  broadly  that  no  repeal 
takes  place  if  the  earlier  provision  can  stand, 
to  any  extent  consistently  with  the  later. 
Yet  this  proposition  must  not  be  misapplied. 
53  S.E.— 47 


For  if  the  later  statute  conflicts  in  any  par- 
ticular with  the  earlier,  then  the  earlier  Is 
80  far  abrogated ;  though  we  do  not  say,  speak- 
ing of  the  earlier  as  a  whole,  that  it  is  re- 
pealed."   Bishop,  Stat  Crimes  (1873)  §  165. 

The  quotations  we  have  made  from  Lord 
Coke  and  the  text-writers  are  but  forceful 
statements  of  the  universal  rule  applicable 
to  such  cases.  We  find,  though,  that  these 
general  principles  of  statutory  construction 
have  been  extended  and  applied  to  Just  such 
a  case  as  we  have  presented  in  this  record. 
This  court,  In  State  v.  Putney,  61  N.  C.  543, 
in  passing  upon  a  similar  question,  the  punish- 
ment for  the  offense  having  been  increased, 
said  by  Beade,  J.:  '^t  is  true  that  the  de- 
fendant cannot  be  punished  under  a  law 
which  was  not  in  existence  at  the  time  when 
the  offense  was  committed  because  that  law 
would  be  ex  post  facto,  unless  where  it  lessens 
the  punishment  It  Is  equally  true  that 
where  a  new  law  expressly  or  impliedly  re- 
peals the  old  laWy  there  can  be  no  conviction 
under  the  old  law.  But  the  act  of  1866-67 
has  no  application  to  the  case  before  us  be- 
cause It  does  not  repeal  the  old  law,  but  is 
only  prospective  in  its  character  and  is  to 
be  read  thus:  If  any  person  shall  hereafter 
steal  a  mule,  etc.,  he  shall  suffer  death.  All 
larcenies  committed  before  that  act  are  to 
be  tried  and  punished  without  reference 
thereto."  The  motion  in  arrest  of  Judg- 
ment was  accordingly  overruled.  It  has  been 
suggested  that  this  case  conflicts  with  sub- 
sequent decisions  of  this  court,  and  especially 
with  the  principle  applied  In  State  v.  Massey, 
103  N.  C.  856,  9  S.  E.  632,  4  L.  B.  A.  808.  We 
are  not  aware  of  any  case  In  this  court  where 
the  rule,  as  laid  down  in  Putney's  Case, 
has  been  differently  stated;  nor  do  we  think 
any  such  case  can  be  found.  A  careful  search 
induces  us  to  believe  that  in  every  case,  where 
the  question  has  been  decided  at  all,  the  doc- 
trine so  tersely  stated  by  Judge  Reade  in 
Putney's  Case,  as  applicable  to  the  facts  then 
before  the  court,  has  been  approved.  We  are 
quite  sure  that  the  Judge  who  decided  Mas- 
sey's  Case  accepted  It  as  the  doctrine  of  this 
court,  and  distinguished  It  from  the  rule 
that  obtains  when  there  has  been  an  express 
and  unqualifled  repeal,  as  was  declared  in 
Massey's  Case  to  be  the  effect  of  the  statute 
then  under  consideration. 

No  stronger  proof  of  the  full  acceptance 
and  approval  of  the  rule  can  be  furnished 
than  by  quoting  from  the  ot)lnion  of  the  court 
in  Massey's  Case  as  delivered  by  Avery,  J.: 
"There  is  a  marked  distinction  between  the 
case  at  bar  and  State  v.  Putney,  61  N.  C.  543, 
cited  by  the  Attorney  General.  The  defend- 
ant Putney  was  convicted  at  fall  term,  1867, 
of  the  superior  court  of  Wake  county,  under 
an  indictment  found  in  December,  1866,  of 
the  larceny  of  a  mule.  On  the  25th  Febru- 
ary, 1867,  the  General  Assembly,  after  recit- 
ing that  the  crime  of  stealing  horses  and 
mules  hath  of  late,  notwithstanding  the  pun- 
ishment provided  by  law,  become  much  more 
common  than  formerly,  enacted  that  every 
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person  who  shall  steal  any  horse,  mare,  geld- 
ing, or  mule,  and  shall  be  hereof  convicted, 
according  to  dne  course  of  law,  shall  sofler 
death.  Before  that  time  larceny  was  pun- 
ishable by  whipping,  or  fine  or  imprisonment 
The  conrt  held  that  the  old  and  new  law 
would  be  construed  so  as  to  give  effect  to 
both  by  interpreting  'shall'  according  to  its 
natural  import,  as  referring  exclufUvely  to 
offenses  hereafter  committed,  and  the  pre- 
amble certainly  indicated  that  intent  No 
law  or  part  of  the  law  was  expressly  or  by 
necessary  implication  repealed;  and  the  old 
and  new  law  were  both  left  operatlvew  Pot- 
ter's Dwarris,  133,"  The  Massey  Case  was 
decided  upon  the  theory  that  the  later  statute, 
by  its  very  terms  and  as  if  in  so  many  words, 
bad  unqualifiedly  and  expressly  repealed  the 
earlier  one.  It  did  not  provide,  as  here,  that 
the  earlier  act,  where  it  conflicted  with  the 
later  one,  should  be  repealed,  but  it  actually 
repealed  so  much  of  it  as  affected  the  defend- 
ant's criminality  and  conferred  the  power  to 
punish  him,  by  striking  it  from  the  earlier 
statute;  There  could  not  be  a  stronger  il- 
lustration given  of  an  express  and  direct 
repeal.  It  was  the  same  as  If  the  act  had 
provided  that  so  much  of  the  earlier  statute 
as  made  the  defendant's  act  criminal  and 
punishable,  as  therein  provided.  Is  hereby  re- 
pealed, and  the  court  so  regarded  it  Wheth- 
er that  was  the  true  construction  Is  not  now 
the  question.  We  are  merely  attempting  to 
explain  the  reason  for  that  decision  without 
regard  to  its  merits,  in  order  to  show  that 
the  court  recognized  fully  the  authority  of 
Putney's  Case  and  held  that  it  was  not  in- 
consistent with  the  Massey  Case.  The  dis- 
senting Justices  in  the  latter  case  rested  their 
contention  upon  the  construction  of  section 
8761  of  the  Code,  by  which  they  said  the 
amending  act  should  be  given  prospective 
operation.  Massey's  Case  therefore  instead 
of  rejecting  the  doctrine  of  Putney's  Case  or 
In  the  least  impairing  its  force,  must  be  taken 
to  have  affirmed  it  In  the  most  positive  lan- 
guage. 

The  question  presented  has  been  considered 
in  the  courts  of  some  of  the  other  states,  and 
their  decisions  sustain  the  conclusion  we  have 
here  reached.  In  Pitman  v.  Commonwealth, 
2  Rob.  (Va.)  804,  the  court  said:  "It  is 
argued,  however,  that  though  there  Is  no  ex- 
press repeal  of  the  previous  laws,  there  Is  an 
implied  one;  that  the  act  prescribes  a  new 
punishment  for  past  offenses — an  aggravated 
punishment — ^by  increasing  the  fine  from  $20 
to  $30;  that  it  is  Inconsistent  with  the  former 
laws,  and,  being  the  last  expression  of  the 
legislative  will,  must  abrogate  them  upon  the 
principle,  'Leges  posteriores  prlores  contrarias 
abrogant*  The  authorities  cited  at  the  bar 
show  that  implied  repeals  are  not  favored; 
that  two  affirmative  statutes  shall  coexist  If 
they  can,  and  this  notwithstanding  the  use  of 
general  words,  whose  grammatical  construc- 
tion might  imply  the  contrary.  6  Bac.  Abr. 
439.  Let  us  then  inquire  why  we  are  obliged 
to  imply  a  repeal  of  the  previous  laws  and 


discharge  the  previous  offeBses?  Did  the  Leg- 
islature Int^d  such  repeal  and  discharge? 
For  we  admit  that  In  this  act,  as  in  all  others, 
we  must  inquire  into  the  legislative  Intent 
and  give  effect  to  it  If  we  can.  Admitting 
then  that  the  act  varied  and  Increased  the 
punishment  prescribed  by  former  laws,  the 
question  occurs,  to  what  offenses  does  it  ap- 
ply? Does  it  apply  to  violations  committed 
before  Its  passage  or  to  those  committed  after- 
wards? If  it  applies  only  to  offoises  com- 
mitted after  its  passage,  It  does  not  conflict 
with  the  former  law,  and  consequently  both 
will  stand.  If  it  applies  or  can  be  legally 
applied  to  previous  offenses,  then  the  conflict 
will  arise,  and  the  last  law  only  will  have 
effect"  And  Field,  J.,  in  the  same  case,  said: 
"This  law,  therefore,  so  far  as  it  was  in- 
tended to  apply  to  offenses  which  had  been 
committed  before  Its  passage,  was  void;  and 
being  void  it  cannot  have  the  ^ect  of  re- 
pealing by  implication  any  previously  exist- 
ing, law,  with  which  it  wduld  have  been  in 
conflict  if  it  had  been  a  valid  law.  It  la  not 
in  conflict  with  any  law  against  unlawful 
gaming,  as  to  offenses  theretofore  committed, 
because  it  is  void,  and  as  a  piece  of  blank 
paper.  But  as  to  offenses  committed  after 
the  passage  of  the  act.  It  Is  in  conflict  with 
the  old  law  because  it  increases  the  poialty 
from  $20  to  $80.  From  this  view  of  the  case 
it  follows  that  as  to  offenses  of  which  the  de- 
fendant has  been  convicted  (both  of  which 
were  committed  before  the  1st  of  March, 
1842),  the  old  law  was  in  force  and  is  yet 
in  force,  and  judgments  shall  be  rendered 
against  them  for  the  flne  of  $20  only,  and 
costs."  In  Pegram's  Case,  1  Leigh  (Va.)  669, 
it  was  said  by  the  court:  "Although  the 
principle  Is  correct  that  leges  posteriores  prlo- 
res contrarias  abrogant,'  yet  they  only  abro- 
gate them  from  the  time  that  the  latter  law 
is  passed  or  goes  into  effect  The  principle 
on  which  this  rule  prevails  is  that  the  lattsr 
statute  being  incompatible  with  the  former, 
they  cannot  exist  together,  and  the  latest 
expression  of  the  will  of  the  Legislature  Is 
the  law.  But  there  Is  no  Incompatibility 
in  the  statutes  now  under  consideration.  A 
punishment  affixed  to  an  offense  prior  to  the 
1st  of  May,  1828,  is  not  incompatible  with  a 
different  punishment  either  lighter  or  more 
severe,  affixed  to  the  same  offense  subsequent 
to  that  date.  They  may  both  well  stand  to- 
gether. The  punishment  prescribed  by  the 
act  of  1827-28  being  different  from  that  pre- 
scribed by  the  act  of  1822-28  is  certainly  an 
implied  repeal  of  It  as  to  new  offenses,  from 
the  time  It  goes  Into  effect  but  by  the  very 
terms  of  the  law,  the  new  punishment  is  only 
applied  to  the  offenses  happening  after  the 
1st  of  May,  1828,  leaving  the  old  punishment 
to  be  applied  to  the  offenses  happening  before 
that  day." 

There  are  decisions  In  Alabama  to  the 
same  effect  "No  court"  It  Is  said  In  Miles 
V.  State,  40  Ala.  42,  "will.  If  It  can  be  con- 
sistently avoided,  determine  that  a  statnte 
is  repealed  by  implication.    Ludlow's  Heirs 
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T.  Jobnston,  8  Ohio,  558,  17  Am.  Dea  OOd. 
When  two  afflrmatlye  statutes  exist,  one  is 
not  to  be  construed  to  repeal  the  other  by 
implication,  unless  they  can  be  reconciled  by 
no  mode  of  interpretation.  Dodge  v,  Grldley, 
10  Ohio,  178.  S^tion  8184  of  the  Code  of 
1852  and  the  act  of  December,  1865,  being 
both  afflrmatlye  statutes,  when  does  the  con- 
trariety or  repugnance  In  them  effect  a  re- 
peal of  the  former  by  the  latter?  The  latter 
statute  has  operative  effect  only  as  to  the 
offenses  named  therein^  when  committed  sub- 
sequent to  its  passage.  It  cannot  iiare  re- 
trospective operation  as  its  language  and  the 
Constitution  both  alike  forbid  it  There 
is  no  conflict  in  the  two  statutes,  then  as  to 
the  offenses  named,  when  committed  prior  to 
the  enactment  of  the  latter  statute ;  and  con- 
sequently as  to  the  offenses  thus  committed, 
there  is  no  repeal  by  the  latter  of  the  prior 
law.  To  this  extent,  the  two  may  well 
stand  together ;  but  when  the  field  of  ogertL- 
Hon  becomes  entirely  covered  by  the  latter 
statute,  the  former  is  repealed  by  the  repug- 
nance in  the  two,  by  analogy  to  a  principle  in 
nature  that  no  two  things  can  occupy  pre- 
cisely the  same  space  at  the  same  period 
of  time."  And  in  Moore  v.  State,  40  Ala. 
63,  it  is  said:  **The  punislmient,  as  to  a  cer- 
tain class  of  persons,  who  after  its  passage 
'shall  be  guilty,'  is  prescribed,  and  it  Is  great- 
er than  the  punishment  prescribed  by  the 
prior  law  for  the  same  offenses,  and  this 
upon  principles  of  the  common  law,  neither 
expressly  nor  by  implication,  repealed  the 
former  atatute.  Repeals  by  implication  are 
not  favored,  and  for  such  a  repeal  to  take 
effect,  the  repugnancy  must  be  clear.  A 
statute  is  never  repealed  by  the  repugnancy 
of  matter  in  a  subsequent  one,  except  to  the 
extent  of  such  repugnancy.  If  such  repug- 
nancy between  two  statutes  effects  a  repeal 
of  the  former  to  the  extent  of  the  opposition, 
and  leaves  a  field  still  for  the  independent 
operations  of  both,  the  latter  does  not  re- 
peal the  former  as  to  such  matter  not  affect- 
ed by  the  latter  statute."  See,  also,  David  v. 
State,  40  Ala.  69;  Wade  v.  State,  Id.  74; 
Com.  r.  Wyatt,  6  Rand.  (Va.)  694,  and  espe- 
cially the  case  of  Shepherd  v.  People,  25  N. 
Y.  412.  A  like  construction  was  given  to 
the  statute  of  frauds  (St  29  Car.  II.  c.  5) 
in  Gilmore  ▼•  Shuter,  2  Lev.  227.  It  is 
true  that  was  a  case  of  a  promise  in  con- 
sideration of  marriage,  but  the  underlying 
principle  of  the  decision,  that  the  new  act 
operates  prospectively  and  does  not  conflict 
with  the  old,  bears  directly  upon  our  case, 
though  the  two  cases  are  not  of  the  same 
kind. 

This  court  in  Wlnslow  v.  Morton,  118  N. 
Cf.  491,  24  S.  B.  417,  approved  the  following 
rule  In  the  construction  of  statutes  with 
reference  to  implied  repeals,  namely,  that 
the  law  does  not  favor  implied'  repeals  and 
the  implication,  in  order  to  be  operative, 
must  be  necessary,  and  if  it  arises  out  of 
repugnancy  between  the  two  acts,  the  later 
abrogates  the  earlier  only  to  the  extent  that 


it  Is  plainly  Inconsistent  and  irreconcilable 
with  it,  citing  Simonton  v.  Lanier,  TL  N.  O. 
498,  in  which  Judge  Bynum  for  the  court  said 
that  it  is  true  every  affirmative  statute  is 
a  repeal  of  a  prior  aflirmative  statute,  so 
far  as  it  is  contrary  to  It,  imder  the  maxim, 
'*Leges  posteriores  priores  contrarlas  abro- 
gant,"  but  the  law  does  not  favor  an  im- 
plied revocation,  nor  is  it  to  be  allowed  unless 
the  repugnancy  be  plain ;  and  where,  in  the 
latter  act,  there  is  no  clause  of  non  obstante, 
it  shall,  if  possible,  have  such  construction 
that  it  will  not  operate  as  a  repeal,  citing 
State  T.  Woodside,  31  N.  C.  498,  where  the 
same  rule  is  clearly  stated  by  Judge  Nash. 
Applying  this  rule  to  the  construction  of  the 
act  of  1893,  creating  degrees  of  homicide, 
this  court  said  in  State  v.  Coley,  114  N.  O. 
883:  "The  controversies  that  have  hereto- 
fore provoked  discussion  have  arisen  upon 
the  question  whether  particular  language 
could  be  construed  as  implying  a  legislative 
Intent  to  limit  the  operation  of  an  act  to 
offenses  committed  after  Its  passage,  and 
leave  the  pre-existing  law  in  force  as  to 
those  previously  committed.  State  v.  Put- 
ney, 61  N.  C.  543;  State  v.  Long,  78  N.  C. 
571;  State  v.  Williams.  97  N.  O.  455,  2  S.  B. 
55;  State  v.  Massey,  103  N.  a  356,  9  S. 
E.  632,  4  L.  R.  A.  308.  As  the  purpose  that 
the  act  of  1893  should  operate  prospectively 
and  that  the  common  law  should  remain  in 
force  as  to  homicides  committed  prior  to  its 
passage,  is  expressed  in  unequivocal  terms 
in  the  proviso  to  the  act,  we  think  that 
the  question,  whether  the  offense,  with 
which  the  prisoners  are  charged,  should  be 
classified  as  murder  in  the  second  degree, 
did  not  arise."  It  can  make  no  difference 
how  the  intention  of  the  Legislature  that  an 
act  should  have  prospective  operation  is 
expressed;  whether  it  is  done  by  unequivocal 
terms  In  the  act  by  a  proviso,  or  is  to  be 
gathered  from  its  general  scope  and  tenor, 
so  that  it  appears  with  suffid^t  clearness 
that  such  is  the  intention.  This  is  too  plain 
for  argument,  for  at  last  it  Is  the  intention 
that  we  seek  to  find  in  the  act,  and  when 
found  we  enforce  it  The  principle  of  the 
decision  In  Coley's  Case,  therefore,  applies 
to  the  case  at  bar,  as  the  two  cases,  with 
this  understanding  of  the  law,  become  paral- 
lel, and  the  repealing  act  in  each  must  hav« 
the  same  construction  and  be  in  like  manner 
restricted  in  its  effect,  as  it  Is  perfectly  ap- 
parent that  the  Legislature  intended  the 
act  of  1905  to  operate  prospectively.  The 
use  of  the  words  "it  shall  be  unlawful"  in 
the  first  section  clearly  evince  such  a  pur- 
pose, not  only  by  their  grammatical  con- 
struction but  by  the  meaning  assigned  to 
them  in  the  decisions  of  the  courts.  Putney's 
Case,  supra;  Moore  v.  State,  supra.  The 
spirit  and  purpose  of  the  two  acts  and  the 
object  with  which  they  were  passed  forbid 
the  conclusion  that  the  Legislature  intended 
a  repeal  of  the  prior  act  The  Legislature^ 
when  it  passed  the  second  act,  was  apparent- 
ly not  in  a  forgiving  mood.    The  evils  of 
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Intemperance  no  donbt  had  increased  and 
called  for  more  stringent  provisions  for  the 
future,  but  not  for  the  exercise  of  mercy  in 
dealing  \?lth  past  offenses. 

It  follows  that  the  defendant  can  derive  no 
aid  from  the  last  enactment  in  making 
good  his  contention  tliat  the  act  of  1903  has 
been  repealed,  and  therefore  that  there  is  no 
law  now  under  which  he  can  be  punished  for 
his  unlawful  act,  committed  in  1904.  There 
was  ample  authority  for  the  sentence  im- 
posed. 

No  error. 

a41  N.  C.  101) 

COOK  et  al.  v.  VICKERS  et  a1, 

(Supreme  Court  of  North  Carolina.    April  10, 

1906.) 
L  Highways  —  Cartways  —  Appeai>-Stat- 

UTES — CONSTBUOTTON. 

Laws  1901,  p.  945,  c  729,  amending  Laws 
1899,  p.  775.  c  581,  provides  for  the  establish- 
ment of  highways  and  cartways.  Section  10 
(page  948)  defines  a  cartway.  Section  13  (page 
950)  provides  how  it  shall  be  laid  out.    Section 

14  (page  951)  directs  how  timber,  gravel,  and 
other  material  may  be  taken  for  constructing, 
improving,  and  repairing  roads,  and  prescribes 
the  method   of   making  compensation.    Section 

15  (page  952)  provides  for  the  assessment  of 
damages,  and  section  16  (page  953)  gives  a  right 
of  appeal  to  any  landowner  when  he  is  dis- 
satisfied with  the  finding  of  the  jury,  provided 
for  in  "sections  11  and  12,"  and  with  the  de- 
cision of  the'  county  commissioners.  Sections 
11  and  12  do  not  relate  to  the  taking  of  land 
or  material,  or  the  assessment  of  damages,  and 
reference  to  them  was  a  clerical  mistake;  they 
being  evidently  inserted  in  the  place  of  sections 
13,  14,  and  15.  Held^  that  section  16  conferred 
a  right  of  appeal  in  proceedings  for  the  estab- 
lishment of  a  cartway,  as  under  the  Code,  from 
the  commissioners'  order  establishing  such  way. 
2.  Same— Statutes— Repeal. 

Acts  1901,  p.  945,  c.  729,  relating  to  the  es- 
tablishment of  highways  and  cartways,  and  pro- 
viding only  for  a  repeal  of  all  laws  or  parts 
of  laws  in  conflict  therewith,  not  being  repug- 
nant to  Revisal  1905,  §  2686,  authorizing  ap- 
peals in  cartway  proceedings,  did  not  repeal 
such  section,  so  that  an  appeal  in  such  pro- 
ceedings had  under  the  act  of  1901  might  be 
taken  under  such  section. 

Appeal  from  Superior  Court,  Durham 
County;  Shaw,  Judge. 

Proceedings  by  G.  W.  CJook  and  others  for 
the  establishment  of  a  cartway,  in  which  J. 
Vickers  and  others  excepted  and  appealed 
from  the  county  commissioners  to  the  superi- 
or court  A  motion  to  dismiss  the  appeal  was 
granted,  and  defendants  appeal.    Reversed. 

Proceeding  for  a  cartway.  The  plaintiffs, 
through  the  road  supervisor  of  the  district, 
filed  their  petition  before  the  county  com- 
missioners for  the  establishment  of  a  cart- 
way from  the  residence  of  Geo.  W.  Cook,  one 
of  the  plaintiffs,  to  the  Fayetteville  road,  a 
public  highway,  over  the  lands  of  the  de- 
fendants, under  chapter  729,  p.  945,  Laws 
1901,  relating  to  public  roads  and  cartways 
in  Durham  and  certain  other  coimtles  there- 
in named.  The  commissioners  granted  the 
order,  and  the  defendants  excepted  and  ap- 
pealed to  the  superior  court  The  plaintiffs 
moved  there  to  dismiss  the  appeal,  which 
motion  was  heard  at  January  term,  1905^ 


and  refused  by  Judge  Peebles,  then  presiding. 
At  October  term  the  motion  was  renewed  be- 
fore Judge  Shaw,  who  allowed  the  same  and 
remanded  the  proceeding  to  the  board  of 
commissioners  of  the  coimty,  with  directions 
to  execute  the  order  theretofore  made  by 
them  appointing  five  freeholders  to  lay  out 
the  cartway.  The  plaintiffs'  motion  to  dis- 
miss was  based  upon  two  grounds:  (1)  That 
the  appeal  from  the  commissioners  waa  pre- 
mature, as  the  Jury  of  five  freeholders  had 
not  carried  out  the  order  of  the  board  by  lay- 
ing out  the  cartway  and  assessing  the  dans- 
ages.  (2)  That  no  appeal  is  allowed  by  law 
from  the  order  directing  the  cartway  to  be 
laid  out,  but  only  from  the  assessment  of 
damages  by  the  jury  and  the  decision  of  the 
commissioners  thereon.  The  court  dismissed 
the  appeal  upon  the  ground  that  the  act  of 
1901  does  not  provide  for  an  appeaL  The 
defendants  excepted,  and  appealed. 

Guthrie  &  Guthrie  and  Boone^  Giles  A 
Boone,  for  appellanta  Winston  &  Bryant 
for  appellees. 

WALKER,  J.  (after  stating  the  case). 
The  right  of  appeal,  eren  where  property  is 
taken  for  public  use,  should  not  be  denied  in 
any  case  if  by  fair  and  reasonable  interpreta- 
tion of  the  law  it  can  be  allowed,  and  surely 
we  should  give  a  free  construction  to  the 
statute  in  favor  of  the  right,  as  between  in- 
dividuals, one  of  whom  seeks  to  acquire  a 
right  or  easement  in  respect  to  the  other's 
land.  There  is  not  the  same  reason  in  the 
latter  case  for  refusing  the  right,  wliich  is 
said  to  hold  good  in  the  former  because  of  the 
usually  long  delay  thereby  caused  in  the  fur- 
therance of  public  improvements  or  of  works 
in  which  the  public  have  a  more  or  less  ex- 
tensive interest  Cartways  are  regarded  as 
quasi  public  roads  and  the  condemnation  of 
private  property  for  such  a  use  has  been  sus- 
tained upon  that  ground  as  a  valid  exercise 
of  the  power  of  eminent  domain.  The  public 
have  the  right  to  use  them  and  are  otherwise 
Interested  in  their  establishment  and  main- 
tenance. 1  Lewis  on  Em.  Domain,  fi  167; 
Cozard  ▼.  Hardwood  Co.,  139  N.  O.  283,  61 
S.  E.  932.  They  are  laid  out,  it  is  true,  on 
application  of  a  particular  individual  and 
paid  for  by  him,  and  are  designed  primarily 
and  principally  for  his  special  accommoda- 
tion; but,  as  they  are  intended  also  for  the 
use  of  the  public  generally,  they  are  for  this 
reason  properly  considered  a  part  of  the  pub- 
lic road  system  of  the  county  (Lewis,  supra) 
and  are  so  designated  in  the  act  of  1901^ 
though  they  are  distinguished  from  public 
highways  proper,  being  In  a  certain  sense 
subsidiary  to  them.  As  the  contest  for  a 
cartway  is  between  individuals  and  is  coh- 
ducted  with  a  view  of  primarily  benefiting 
one  to  the  detriment  perhaps  of  the  other,  we 
would  be  reluctant  to  hold  that  an  appeal  is 
denied  to  the  landowner  In  such  a  case, 
while  it  Is  given  in  a  proceeding  for  the 
opening  of  a  public  road  where  the  people 
generally  are  concemedt  unless  the  law  im- 
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peratiyely  so  requires.  We  do  not  think  It 
does  in  this  instance. 

In  the  light  of  what  has  been  said,  we  will 
examine  the  statutes.  The  act  of  1901  (page 
945,  c  729)  is  an  amendment  to  the  act  of 
1899  (page  775,  c  581).  The  latter  act  made 
no  provision  for  cartways  but  left  them  to 
be  governed  by  the  general  law  in  the  Code. 
Section  10  (page  948)  of  the  act  of  1901  de- 
fines a  cartway,  and  section  13  (page  950) 
provides  how  it  shall  be  laid  out    Section 

14  directs  how  timber,  gravel,  and  other  ma- 
terial may  be  taken  for  constructing,  improv- 
ing, and  repairing  roads  and  prescribes  the 
method   of   making   compensation.    Section 

15  provides  for  laying  out  public  roads  and 
the  assessment  of  damages.  Section  16 
gives  the  right  of  appeal  to  the  landowner 
**when  he  is  dissatisfied  with  the  finding  of 
the  jury  provided  for  In  sections  11  and  12 
and  with  the  decision  of  the  county  commis- 
sioners." Turning  to  sections  11  and  12  of 
the  act,  we  find  that  they  do  not  relate  to  the 
taking  of  land  or  material  or  the  assessment 
of  damages,  so  that  it  Is  apparent  the  refer- 
ence to  those  sections  was  a  clerical  mis- 
take. Section  13  and  sections  14  and  15  of 
the  act  of  1901  do  relate  to  that  subject  and 
were  evidently  intended  for  sections  11  and 
12.  In  substituting  sections  4  to  20,  inclu- 
sive, of  the  act  of  1901  for  the  sections  with 
corresponding  numbers  in  the  act  of  1899, 
the  draftsman  has  brought  forward  sections 
11  and  12  of  the  act  of  1899  with  different 
numbers  (14  and  15)  and  overlooked  the  fact, 
in  drafting  section  16,  tliat  a  new  section  re- 
lating to  the  same  general  subject,  namely, 
section  13,  referring  to  cartways,  had  been 
Inserted  in  the  act  of  1901.  The  language  of 
section  16  of  the  latter  act  clearly  indicates 
that  the  Legislature  intended  to  give  the 
right  of  appeal  in  all  cases  where  land  or 
material  is  taken  for  road  purposes,  and  we 
must  so  construe  it  The  provision  in  regard 
to  cartways,  it  Is  true,  is  not  embraced  by 
sections  14  and  15  of  the  act  of  1901,  being  In 
a  separate  section  which  Immediately  pre- 
cedes those  two,  but  we  cannot  think  that  it 
was  the  purpose  to  give  the  right  in  the  one 
case  where  public  interests  alone  were  in- 
volved, and  deny  it  in  the  other  where  the 
accommodation  of  an  individual  is  the  main 
object  to  be  accomplished,  especially  as  sec- 
tion 16  is  comprehensive  enough  in  its  gener- 
al terms  to  cover  the  latter  case.  The  right 
of  appeal  in  proceedings  to  establish  cart- 
ways has  existed  for  so  long  a  time  and  is  so 
just  in  itself,  that  the  statute  should  be  given 
such  a  meaning  as  to  preserve  it,  if  under  the 
rules  of  construction  It  is  possible  to  do  so. 
There  can  be  no  doubt  of  the  legislative  In- 
tent concerning  appeals  in  road  cases.  The 
only  difficulty  we  encounter  In  holding  the 
right  to  exist,  under  the  act,  in  cartway 
cases,  is  that  section  16  provides  f6r  appeals 
only  if  the  party  is  dissatisfied  with  the  find- 
ing of  the  jury  and  with  the  decision  of  the 
commissioners  thereon,  and  there  is  no  pro- 
vision in  section  13  of  the  act,  relating  to 


cartways,  for  a  report  by  the  jury  to  the 
commissioners  and  exceptions  thereto,  and 
for  a  confirmation,  revision,  or  rejection  of 
the  report,  as  in  the  case  of  roads.  We 
should  not  permit  this  dissimilarity  between 
provisions  relating  to  the  two  subjects  to  de- 
feat the  leading  idea  of  section  16,  that  there 
shall  be  the  right  of  appeal  by  the  landown- 
er, but  should  rather  construe  section  16  in 
connection  with  the  other  sections  relating 
to  the  laying  out  of  roads  and  cartways,  so 
as  to  give  proper  effect  to  it  with  respect  to 
each  of  the  others  according  to  the  nature 
and  requirements  of  the  particular  subject- 
matter  and  the  object  to  be  attained.  It  is 
very  clear  that  section  13,  as  well  as  sections 
.  14  and  15,  was  intended  to  come  under  the 
operation  of  section  16,  as  practically  all  the 
elements  of  a  case  in  which  an  appeal  is  al- 
lowed by  that  section  are  present  in  the  case 
of  cartways;  the  only  exception  being  that, 
in  the  latter  case,  no  report  is  directed  to  be 
made  to  the  commissioners.  But  the  appeal  is 
required  by  section  16  to  be  taken  from  the 
decision  of  the  commissioners  and,  in  this 
respect,  a  distinction  has  been  made  by  this' 
court,  in  construing  other  statutes,  between 
an  appeal  In  the  case  of  cartways,  where  it 
Is  taken  from  the  decision  of  the  commis- 
sioners ordering  the  cartway  to  be  laid  out 
and  before  there  has  been  an  assessment  of 
damages,  and  an  appeal  In  the  case  of  a  pub- 
lic road  or  a  railroad,  where  a  report  is  made 
to  the  commissioners  and  the  appeal  is  taken 
from  their  decision  thereon.  This  distinction 
and  the  reason  for  it  are  stated  and  applied 
In  Warlick  v.  Lowman,  101  N.  0.  548,  8  S.  E. 
120;  McDowell  v.  Asylum,  101  N.  O.  656,  8 
S.  E.  118;  Tel.  (3a  v.  Railroad.  83  N.  C.  420; 
Railroad  v.  Railroad,  Id.  499;  Railroad  v. 
Warren,  92  N.  0.  622;  Railroad  v.  Newton, 
133  N.  G.  132,  45  S.  B.  549.  It  arises  out  of 
the  difference  in  the  language  of  the  several 
statutes.  Section  16  therefore  confers  the 
right  of  appeal  in  proceedings  for  a  cartway 
according  to  the  nature  of  the  case^  that  Is, 
by  allowing  the  appeal  to  be  taken,  as  under 
the  Code,  from  the  order  of  the  commission- 
ers for  a  cartway,  which  Is  treated  as  their 
decision  in  that  particular  case. 

But  the  right  can  be  sustained  upon  an- 
other ground.  The  act  of  1901  does  not  by 
express  terms  repeal  the  provision  of  sec- 
tion 2056  of  the  Ck)de  (Revisal  1905,  S  2686) 
relating  to  appeals  in  cartway  proceedings. 
It  only  repeals  all  laws  or  parts  of  laws  in 
conflict  with  it  There  is  no  necessary  re- 
pugnancy between  an  act  providing  for  the 
laying  out  of  a  cartway,  which  is  silent  as  to 
an  appeal  (if  such  is  the  case  here),  and  a 
general  law  providing  substantially  for  the 
same  proceeding  with  the  right  of  appeal. 
An  implied  revocation  is  not  favored  (State 
V.  Perkins  [at  this  term]  53  S.  E.  735),  and 
certainly  it  should  not  be,  where  it  will  re- 
sult in  depriving  a  party  of  so  important  a 
right  as  that  of  an  appeal  by  which  to  review 
the  lower  courts,  and  especially  the  decisions 
of  statutory  bodies  not  possessing  many  of 
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the  attributes  of  Jadicial  tribunals,  emnpe-  r 
tent  to  try  the  questions  involved.  Oonced-  I 
Ing  It  to  be  troe  that  the  right  of  appeal  la  , 
purely  statutory,  and  that  unless  some  stat- 
ute authorizes  an  appeal  the  Judgment  of  a 
court  of  competent  jurisdiction  is  final,  the 
rule  should  be  very  carefully  applied  in 
highway  cases.  ''In  such  cases  the  statute 
should  be  liberally  construed  in  favor  of  the 
right,  and  every  reasonable  intendment  made 
in  favor  of  its  existence.  The  power  of 
seizing  property  is  a  high  one,  and  the  assess- 
ment of  benefits  and  damages  often  involves 
very  Important  and  difficult  questions,  and  it 
should  not  be  held,  where  it  can  be  avoided, 
that  the  decision  of  the  tribunal  of  original 
Jurisdiction  cannot  be  appealed  from,  since  it 
ought  not  to  be  presumed  that  the  Legisla- 
ture meant  to  place  the  decision  of  a  tribunal, 
of  the  rank  of  those  to  which  original 
Jurisdiction  Is  usually  given,  beyond  review 
by  higher  courts."  Elliott  on  Roads  and 
Streets,  359.  We  conclude  that  the  right  of 
appeal  from  the  order  of  the  concunissioners 
is  given  by  the  act  of  1001  and  by  the  Ck>de. 
The  case  will  be  tried  de  novo  in  the  superior 
court  (Warlick  v.  Lowman,  supra),  the  stat- 
ute and  the  Code  as  to  the  mode  of  trial  in 
that  court  being  very  much  the  same. 

This  is  not  like  a  case  where  the  statute  is 
totally  silent  as  to  the  right  of  appeal  (Rail- 
road V.  Ely,  95  N.  G.  at  page  81;  Railroad 
V.  Jones,  23  N.  0.  24),  and  the  reasoning  of 
the  cases  cited  does  not  apply.  Here  there 
is  a  general  law  applicable  to  this  particular 
class  of  cases  and  providing  the  necessary 
procedure  which,  as  we  think,  was  not  in- 
tended to  be  repealed  by  the  act  of  1901; 
and,  besides,  the  general  tenor  of  the  last- 
named  act  clearly  implies  thaf  an  appeal  was 
contemplated.  Where  an  appeal  is  expressly 
or  impliedly  given,  the  courts  may  look  to 
other  statutes  regulating  appeals  in  analo- 
gous cases  and  give  them  such  application  as 
the  particular  case  and  the  language  of  the 
statutes  may  warrant,  keeping  In  view  al- 
ways the  intention  of  the  Legislature.  El- 
liott, 860  and  362;  Blair  v.  Goakley,  136  N.  G. 
408,  48  S.  E.  804. 

There  was  error  in  the  Judgment  of  the 
court,  which  is  reversed  with  directions  to 
proceed  further  in  the  cause  according  to  the 
rule  herein  declared.    Reversed. 

a41  N.  C.  811)  ' 

STATE  V.  BASKERVILLB. 

(Sapr^ne  Gourt  of  North  Garolina.    AprQ  lOl 
1906.) 

GouBTS— Establishment— Leqislativs  Pow« 

EB. 

Under  Gonst.  art  4.  $  27,  prescribing  the 
Jurisdiction  of  justices  of  the  peace  in  criminal 
matters,  as  modified  by  section  14,  authorizing 
the  General  Assembly  to  provide  for  the  es- 
tablishment of  special  conrts  for  the  trial  of 
misdemeanors  in  cities,  so  as  to  authorize  the 
Legislature  to  establish  special  courts  in  cities 
and  give  them  exclusive  jurisdiction  of  misde- 
meanors committed  within  the  corporate  limits, 
Priv.  Laws  1905,  p.  110,  c  36,  §  13,  establish- 
ing a  police  court  for  a  city  and  conferring  on 
it  exclusive  jurisdiction  over  violations  of  thi 
ordinances  of  the  city,  is  valid. 


Appeal  ttom  Siq>erior  Gourt,  Wake  Gountj; 
Justice,  Judga 

Sarah  Bask^vlUe  was  convicted  of  a 
violation  of  a  city  ordinance,  and  she  ap* 
peals.    Judgment  arrested.  >  -  r 

Defendant,  on  warrant  duly  Issued,  was 
tried,  convicted,  and  sentenced  in  a  court  of 
a  Justice  of  the  peace  of  Raleigh  township, 
for  violating  a  valid  ordinance  of  the  city, 
and  thereupon  appealed  to  the  superior  court, 
contending  that  the  Justice  of  the  peace  had 
no  Jurisdiction  to  try  the  case.  The  cause 
coming  on  for  hearing  in  the  superior  court, 
defendant  moved  to  dismiss  for  want  of 
Jurisdiction.  Motion  overmled,  and  defend- 
ant excepted.  Defendant  admitting  that  on 
the  facts  she  was  guilty,  if  the  court  had 
Jurisdiction,  the  verdict  was  so  entered  and 
sentence  imposed,  and  defendant  excepted 
and  appealed. 

J.  G.  L.  Harris  ft  Son,  for  appellant  The 
Attorney  General,  for  the  State. 

HOKE^  J.  (after  stating  the  case).  In  sec- 
tion 13,  c.  86.  p.  110,  Prlv.  Laws  1905,  the 
Legii^ature  established  a  police  court  for 
the  city  of  Raleigh  and  defined  its  Jurisdic^ 
tion  as  follows:  (a)  Exclusive  original  Ju- 
risdiction over  all  offenses  arising  from  the 
violation  of  the  provisions  of  this  act;  or  of 
all  violations  of  ordinances,  by-laws,  rules, 
and  regulations  of  the  board  of  aldermen 
made  in  pursuance  of  this  act,  within  the 
corporate  limits  of  the  city  of  Raleigh  and 
within  Raleigh  township,  (b)  Jurisdiction, 
power,  and  authority  for  the  trial  and  deter- 
mination of  all  misdemeanors  created  by  the 
laws  of  the  state  of  North  Garolina  commit- 
ted within  the  corporate  limits  of  the  city 
of  Raleigh  and  within  Raleigh  township. 
In  the  case  before  us  the  defendant  was 
tried  and  convicted  before  a  Justice  of  the 
peace  of  a  misdemeanor  in  violating  a  law- 
ful oMInance  of  the  city  of  Raleigh.  The 
act  in  question  gives  ^elusive  Jurisdiction 
of  such  offenses  to  the  police  Justice,  and  if 
the  act  is  valid  the  Justice  of  the  peace  who 
tried  and  sentenced  the  defendant  was  with- 
out Jurisdiction  of  the  case,  and  the  motion 
of  the  defendant  should  have  been  allowed. 

The  sections  of  our  Oonstitution,  in  article 
4,  bearing  on  the  question  now  before  us,  are 
as  follows:  Article  4,  {  2,  provides  that  *^e 
Judicial  power  of  the  state  shall  be  vested 
in  a  court  for  the  trial  of  impeachments,  a 
Supreme  Gourt,  superior  courts,  courts  of 
Justices  of  the  peace,  and  such  other  courts 
Inferior  to  the  Supreme  Gourt  as  may  be 
established  by  law.*'  Section  12:  'TThe  Gen- 
eral Assembly  shall  have  no  power  to  de- 
prive the  Judicial  department  of  any  power 
<^  Jurisdiction  which  rightfully  pertains  to 
it  as  a  co-ordinate  department  of  the  gov- 
ernment; but  the  General  Assembly  shall 
allot  and  distribute  that  portion  of  this 
power  and  Jurisdiction  which  does  not 
pertain  to  the  Supreme  Gourt,  among  th« 
other  courts  prescribed  in  this  Gonstitntlon 
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or  which  may  be  established  by  law,  in  sach 
manner  as  it  may  deem  best,  provide  also  a 
proper  system  of  appeals  and  regulate  by 
law  when  necessary,  the  methods  of  proceed- 
ing in  the  exeiicise  of  their  powers,  of  all 
com^  below  the  Supreme  Ck>urt,  so  far  as 
the  same  may  be  done  without  conflict  with 
other  provisions  of  this  Constitution."  Sec- 
tion 14:  **The  General  Assembly  shall  pro- 
vide for  the  establishment  of  special  courts, 
for  the  trial  of  misdemeanors,  in  cities  and 
towns,  where  the  same  may  be  necessary." 
And  section  27,  so  far  as  pertineut  to  this 
case,  provides  that  the  several  Justices  of 
the  peace  shall  have  Jurisdiction  of  the  crim- 
inal matters  arising  within  those  counties 
where  the  punishment  cannot  exceed  a  fine 
of  $50  or  imprisonment  for  30  days. 

In  Rhyne  v.  Upscombe,  122  N.  G.  050  et 
seq.,  29  S.  BL  57»  the  Legislature  had  created 
a  criminal  circuit  court  embracing  several 
western  counties,  and  had  given  same,  to  a  cer- 
tain extent,  concurrent  Jurisdiction  with  the 
superior  courts  in  that  portion  of  the  state, 
providing,  among  other  things,  that  an  ai>- 
peal  would  lie  in  certain  cases  from  a  Jus- 
tice of  the  peace  to  said  criminal  court,  and 
from  this  court  direct  to  the  Supreme  Court, 
and  the  Supreme  Court  in  substance  decided: 
(1)  'The  superior  courts  and  courts  of  Jus- 
tices of  the  peace  were  created  by  the  Con- 
stitution Action  2,  art  4),  and  the  General 
Assembly  cannot  abolish  them."  (2)  "While 
the  General  Assembly  may,  under  section  12 
of  article  4  of  the  Constitution,  allot  and 
distribute  the  Jurisdiction  of  the  courts 
below  the  Supreme  Court,  it  must  be  done 
without  conflict  with  other  provisions  of  the 
Constitution."  <8)  "In  construing  legislation 
establishing  courts  inferior  to  the  Supreme 
Court  and  affecting  the  Jurisdiction  of  the 
superior  courts,  the  term  ^superior  court* 
must  be  interpreted  in  the  sense  it  had  at 
the  time  of  the  adoption  of  the  Constitution 
which  established  such  court,  which  was 
that  it  was  the  highest  court  in  the  state 
next  to  the  Supreme  Court  and  superior  to 
all  others,  from  which  alone  appeals  lay 
direct  to  the  Supreme  Court,  and  possessed 
of  general  Jurisdiction,  criminal  as  well  as 
civil,  and  both  in  law  and  equity."  (4)  "The 
superior  court  cannot,  under  section  12, 
art.  4,  of  the  Constitution,  be  deprived  of 
the  pre-eminence  and  superiority  attach- 
ing to  it  at  the  time  of  its  adoption  by  the 
Constitution  or  shorn  of  either  its  criminal 
or  civil  Jurisdiction  without  conflict  with  the 
constitutional  provisions  creating  it;  aud 
while  its  Jurisdiction  may  be  made  largely 
appellate  by  conferring  such  part  of  its  orig- 
inal Jurisdiction  on  such  inferior  courts  as 
the  General  Assembly  may  provide,  its  Ju- 
risdiction must  be  retained  by  original  or 
appellate  process.  (5)  "The  allotment  and 
Jurisdiction  provided  for  In  section  12  of 
article  4  of  the  Constitution  cannot  be  such 
as  to  take  from  Justices  of  the  peace  the 
Jurisdiction  conferred  by  section  27  of  such 


article,  or  to  repeal  the  right  of  appeal  given 
by  that  section,  both  in  criminal  and  civil 
actions,  to  the  superior  court  from  the  courts 
of  Justices  of  the  peace."  The  court  there- 
upon held  the  statute  unconstitutional  in  so 
far  as  it  was  in  conflict  with  these  princlplea 

In  that  case  the  Supreme  Court  was  only 
considering  the  relative  position,  as  to  power 
and  Jurisdiction,  of  the  superior  courts  as 
part  of  our  Judicial  system,  and  the  right  of 
such  courts  alone  to  hear  appeals  from  Jus- 
tices of  the  peace.  The  Jurisdiction  of  the 
Justices'  courts,  as  established  by  section  27 
of  article  4,  was  only  incidentally  in  ques- 
tion, and  was  only  considered  in  so  far  as 
the  same  was  alfected  by  section  12  of 
article  4,  conferring  power  on  the  Legisla- 
ture to  "allot  and  apportion  the  Jurisdiction 
which  does  not  pertain  to  the  Supreme  Court 
among  the  other  courts  prescribed  by  this 
Constitution,  or  which  may  be  established 
by  law  in  such  manner  as  it  may  deem  best, 
*  *  *  80  far  as  this  may  be  done  without 
conflict  with  the  provisions  of  this  Constitu- 
tion." Section  14  of  this  article  which  con- 
fers on  the  General  Assembly  the  power  to 
provide  for  the  establishment  of  special 
courts  for  the  trial  of  misdemeanors  in 
cities  and  towns,  was  in  no  way  involved  In 
the  decision  of  Rhyne  v.  Lipscombe,  nor  was 
the  effect  of  this  section,  as  affecting  the 
Jurisdiction  of  Justices  of  the  peace.  In  any 
wise  determined.  While  some  expressions 
in  the  opinion  gave  intimation  to  the  con- 
trary, the  decision  is  only  authority  and 
precedent  on  the  material  facts  then  before 
the  court,  established  or  accepted  as  true. 
Cooper  V.  Railroad,  140  N.  0.  — ,  52  S.  BL 
082.  Accordingly  the  opinion  of  the  court  in 
State  V.  LyUe,  188  N.  0.  738,  51  S.  B.  66. 
vn*ltten  by  the  present  Chief  Justice,  who 
also  wrote  the  opinion  in  Rhyne  v.  Lipscombe, 
treats  this  point  as  an  open  question,  and 
the  same  is  now  presented  for  our  con- 
sideration. 

This  section  14,  providing  for  the  establish- 
ment of  special  courts  for  the  trial  of  mis- 
demeanors in  cities  and  towns,  was  in  Ip* 
sissimls  verbis  in  the  Constitution  of  1868 
as  section  19,  and  there  has  been  no  change, 
constitutional  or  otherwise,  which  restricts 
or  tends  to  restrict  the  power  therein  grant- 
ed. Soon  after  the  promulgation  of  the  Con- 
stitution of  1868,  there  were  acts  creating 
courts  under  this  section,  which  gave  to  the 
chief  ofiicers  of  the  towns,  where  establish- 
ed, exclusive  Jurisdiction  of  certain  misde- 
meanors arising  from  violation  of  their  own 
municipal  regulations,  and  while  no  case 
perhaps  necessarily  raised  the  question  di- 
rectly, this  was  the  construction  put  upon 
these  acts  by  the  court,  and  such  construc- 
tion was  then  accepted  without  question. 
State  V.  White,  76  N.  C.  15;  State  v.  Thread- 
gill,  Id.  17.  It  Is  a  familiar  principle  that 
construction  by  cotemporaneous  legislation 
in  matters  of  doubtful  import,  while  not  con- 
trolling, should  be  received  as  an  aid  to  cor* 
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rect  decision,  and  it  is  proper  that  these  acts 
should  be  so  considered  here.  And  while, 
in  State  v.  Wood,  94  N.  O.  855,  the  court 
rendered  a  decision  having  a  different  effect, 
this  was  put  expressly  on  the  ground  that 
the  act  itself  had  been  so  changed,  and  not 
from  any  lack  of  power  in  the  Legislature 
to  confer  the  exclusive  jurisdiction.  The 
reason  Is  thus  stated  by  Ashe,  J.:  "And  it 
was  this  provision  in  the  second  section  of 
the  act — 'shall  be  subject  to  the  provisions  of 
this  act* — that  led  this  court  to  decide  in 
Tbreadgiirs  and  White's  Cases,  supra,  that 
the  mayor  or  chief  officer  of  a  city  or  town 
had  exclusive  Jurisdiction  of  violations  of 
the  ordinances  of  cities  or  towns,  of  which 
they  were  chief  officers.  But  when  the  act 
of  1871  was  carried  forward  Into  the  Code, 
the  words  'and  shall  be  subjected  to  the 
provisions  of  this  chapter,'  were  omitted,  so 
that  the  section  read,  'Any  person  violating 
an  ordinance  of  a  city  or  town  shall  be 
guilty  of  a  misdemeanor  and  shall  be  fined, 
not  exceeding  $50  or  imprisoned  not  exceed- 
ing 30  days.*  There  are  no  restrictive  words. 
The  very  terms  of  the  enactment  are  such 
as  to  confer  Jurisdiction  upon  Justices  of  the 
peace,  and  our  opinion  is,  under  this  section 
of  the  Code,  the  Justice  of  the  peace  had 
Jurisdiction  and  it  was  error  to  quash  the 
warrant  on  that  ground."  In  Town  of 
Washington  v.  Hammond,  76  N.  O.  33-37, 
Bynum,  J.,  delivering  the  opinion  of  the 
court,  said  (at  page  37):  ^'It  is  clear  beyond 
doubt  that  as  the  act  of  1871-72  has  estab- 
lished special  courts  in  cities  and  towns,  as 
is  authorized  by  the  Constitution  as  it  was 
and  as  It  Is  now  amended  (article  4,  S  25),  the 
General  Assembly  has  the  power  to  vest  in 
these  courts  original  and  final  Jurisdiction 
over  all  misdemeanors  whatever.  Whether 
it  would  not  be  a  most  beneficial  and  eco- 
nomical Jurisdiction,  if  extended  to  the  may- 
ors of  the  principal  and  most  populous  cities 
and  towns  of  the  state,  thus  relieving  the 
superior  courts  of  a  mass  of  business,  which 
In  some  counties  has  engrossed  the  whole 
time  of  the  regular  terms  of  the  courts  and 
has  been  the  subject  of  much  complaint,  is 
an  Inquiry  which  we  cannot  pursue." 

And  it  has  also  been  held  that  the  Con- 
stitution, In  giving  the  Legislature  the  right 
to  establish  these  courts  "where  the  same 
may  be  necessary,"  also  gave  the  right,  when 
such  courts  are  properly  organized  and 
equipped  for  the  purpose,  to  confer  upon 
them  such  power  and  Jurisdiction  over  all 
misdemeanors  committed  within  the  cor- 
porate limits  as  may  be  adequate  and  nec- 
essary to  their  proper  and  efficient  opera- 
tion. State  V.  Pender,  06  N.  C.  313.  In  this 
case  Rodman,  J.,  said:  '*The  words  *provide 
for  the  establishment  of,'  are  very  wide,  and 
It  seems  to  us  that  they  not  only  admit  of, 
but  that  they  cannot  receive  their  full  and 
adequate  force,  without  giving  them  the  in- 
ten)retation  that  they  authorize  the  Legis- 
lature to  establish  the  courts  in  any  way  It 
may  think  proper,  and  to  give  tlie  Judge  sucli 


power  (not  exceeding  the  trial  of  misdemean- 
ors), and  to  provide  for  them  and  the  other 
officers  of  the  court  (if  any),  such  mode  of 
election  and  such  terms  and  emoluments  of 
office  as  it  may  think  proper."  And  in  the 
same  opinion,  at  page  310  of  66  N.  CU  It  is 
said:  "From  the  language  of  section  19  of 
article  4  (and  it  is  by  its  language  only  that 
we  can  be  guided)  we  think  the  leading  Idea 
in  that  was  to  give  the  Legislature  full  pow- 
er over  the  establishment  of  special  courts, 
thus  making  It  an  exception  to  the  general 
provision  in  section  10  of  article  8.  This 
is  necessary  In  order  to  give  to  the  words 
their  full  and  adequate  force."  It  Is  well 
established  that  an  act  of  the  Legislature 
will  never  be  declared  unconstitutional  un- 
less it  plainly  and  clearly  appears  that  the 
General  Assembly  has  exceeded  its  powers. 
Sutton  V.  Phillips,  116  N.  C.  502,  21  S.  B. 
908;  State  v.  Lytle,  supra.  It  is  also  an  ac- 
cepted canon  of  construction  that  in  case  of 
ambiguity  the  whole  Constitution  is  to  be 
examined  In  order  to  determine  the  meaning 
of  any  part  and  the  construction  is  to  be 
such  as  to  give  effect  to  the  entire  Instru- 
ment and  not  to  raise  any  conflict  between 
its  parts  which  can  be  avoided.  Black  on 
Interpretation  of  Laws,  p.  17,  cl.  10,  citing 
Cooley,  Const  Lim.  p.  58,  and  Manly  v. 
State,  7  Md.  135.  And  the  same  Idea  Is  ex- 
pressed by  our  court  in  State  v.  Pender, 
supra,  where  the  Judge  says:  "It  Is  the 
duty  of  the  courts  of  this  state,  and  one 
which  the  court  has  endeavored  faithfully 
and  impartially  to  perform,  to  give  to  the 
Ck)nstitution  such  an  interpretation  as  will 
harmonize  all  of  its  parts,  and  without  vio- 
lating any  leading  Idea  In  it  as  a  whole." 

From  the  principles  here  stated  and  the 
decisions  of  our  own  courts,  from  the  lan- 
guage of  the  Constitution  itself,  and  consid- 
ering the  two  sections  together  and  giving  to 
each  its  proper  effect,  we  think  It  a  correct 
deduction  and  hold  it  to  be  the  law  that 
(a)  section  27,  art.  4,  conferring  Jurisdiction 
on  Justices  of  the  peace.  Is  so  modified  by 
section  14  of  the  same  article  as  to  authorize 
and  empower  the  Legislature  to  establish 
special  courts  in  cities  and  towns  and  give 
them  exclusive  Jurisdiction  of  misdemean- 
ors committed  within  the  corporate  limits  of 
the  same;  (b)  that  the  act  In  question,  in 
so  far  as  it  confers  exclusive  Jurisdiction  on 
the  police  court  of  the  city  of  Raleigh,  of 
any  and  all  violations  of  the  city  ordinances 
committed  within  the  corporate  limits.  Is  a 
constitutional  exercise  of  legislative  power: 
(c)  that  the  Justice  of  the  peace  who  tried 
this  cause  had  no  Jurisdiction,  and  the  Judg- 
ment against  the  defendant  must  be  arrest- 
ed. 

It  may  be  well  to  note  that,  the  superior 
court  having  only  appellate  Jurisdiction,  the 
case  necessarily  Is  made  to  depend  on  the 
Jurisdiction  of  the  trial  Justice,  and  has  been 
so  considered.  State  v.  Lachman.  dS  N.  G 
7C>3,  3  S.  E.  035. 

Judgment  arrested. 


N.a) 


DAVIS  V.  SmXH. 
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(141  N.   C.  Ill) 

MOORE  y.  SOin?HERN  RY.  CO. 

(Supreme  Court  of  Korth  Carolina.    April  10, 
1906.) 

MA8TEB  AND   SebVANIV-InJUBISS  TO  SSBVANT 

— Defectivb  Machinebt. 

Where,  in  consequence  of  the  defective  and 
worn  condition  of  an  engine  and  its  gearing  and 
fixtures,  carelessly  and  negligently  provided  by 
a  railroad  company,  a  wrought-iron  cup  was 
snapped  from  the  driving  road  while  the  engine 
was  running  at  a  high  speed,  and  the  cup  was 
thrown  by  the  driving  rod  and  struck  the  right 
e^e  of  the  engineer,  permanently  destroying  its 
Bight,  and  impairing  his  nervous  system,  and 
doing  him  other  permanent  injuries,  the  rail- 
road company  was  liable  therefor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  S  214.] 

Appeal  from  Superior  Court,  Durham 
County ;  Ferguson,  Judge. 

Action  by  John  M.  Moore  against  the 
SootherD  Railway  Company.  From  a  Judg- 
ment overruling  a  demurrer  to  the  complaint, 
defendant  appeals.    Affirmed. 

Qutlirie  &  Guthrie,  for  appellant  Win- 
ston &  Bryant,  for  appellee. 

BROWN,  J.  We  have  been  favored  with 
an  argument  and  an  elaborate  brief,  in  this 
case,  by  the  learned  counsel  for  the  defend- 
ant, largely  devoted  to  an  attack  upon  the 
constitutionality  of  the  fellow  servant  act 
of  1897  (Revisal  1905,  §  2646),  in  which  we 
are  asked  to  overrule  Hancock's  Case,  124 
N.  C.  222,  82  S.  E.  679,  and  other  cases  sus- 
taining the  validity  of  such  act  Were  we 
disposed  to  consider  the  matter,  we  could  not 
do  so  upon  this  record,  for  nowhere,  so  far 
as  we  can  see,  is  such  a  question  presented. 
The  demurrer,  of  course,  admits  the  truth 
of  the  facts  alleged  in  the  complaint,  and, 
taking  those  facts  to  be  true,  we  are  of 
opinion  that  the  complaint  states  a  cause  of 
action  which  the  defendant  is  required  to 
answer. 

The  allegations  of  the  complaint  aver  that 
plaintiff  was  an  engineer  in  the  service  of 
defendant;  that  the  defendant  negligently 
failed  to  supply  a  reasonably  safe  and  prop- 
erly equipped  engine.  In  consequence  of 
which  plaintiff  was  injured.  The  complaint 
more  specifically  alleges  that  plaintiff  was 
running  his  engine  under  orders  at  a  high 
rate  of  speed  "when  suddenly.  In  conse- 
quence of  the  defective  and  worn  condition 
of  said  engine  and  gearing  and  fixtures, 
carelessly  and  negligently  provided  and  fur- 
nished by  defendant,  as  hereinbefore  stated, 
the  said  wrought  Iron  cup  above  referred  to 
(being  on  the  said  worn  and  defective  side 
rod),  about  3  inches  in  diameter  and  weigh- 
ing about  two  pounds,  was  snapped  from  the 
driving  rod,  by  reason  of  the  dlsalignment 
of  said  gearing  and  the  loss  of  motion  caused 
by  said  defects  in  said  engine,  which  driving 
rod  was  moving  at  a  great  rate  of  speed, 
horizontally — the  said  cup  having  been 
placed  on  the  driving  rod  in  order  to  hold 
oil  to  lubricate  the  pin  which  held  the  side 


rod — and  was  thrown  by  said  driving  rod 
with  force  and  violence  from  Its  position 
and  struck  the  right  eye  of  the  plaintiff, 
permanently  destroying  the  sight  of  the 
same  and  impairing  his  nervous  system  and 
doing  him  other  permanent  injuries  herein- 
after set  out*'  These  f^cts,  together  with 
the  others  set  out  in  the  complaint.  If  es- 
tablished by  proof,  make  out  a  cause  of 
action.  It  is  universally  held  at  this  day 
that  it  is  the  master's  duty  to  furnish  his 
servant  reasonably  safe  machinery.  If  he 
fails  to  do  so  he  exposes  the  servant  to 
extraordinary  risks  and  hazards.  Hicks  v. 
Mfg.  Co.,  138  N.  C.  320,  50  S.  B.  703;  Pressly 
V.  Yam  Mills,  138  N.  C.  413,  51  S.  E2.  69; 
Labatt,  S  279  (a)  296,  297,  298  (a).  The 
failure  to  exercise  due  care  in  furnishing 
such  machinery  is  a  breach  of  duty  which 
the  master  owes  the  servant  Tanner  t. 
Hitch  (at  this  t^m)  53  S.  B.  287. 

We  will  not  discuss  the  question  of  con- 
tributory negligence  attempted  to  be  present- 
ed by  the  demurrer.  That  is  a  defense 
which  will  be  more  properly  considered  when 
the  facts  are  found  by  the  jury.  Certainly 
there  are  no  facts  stated  in  the  complaint 
which  the  court  can,  as  a  matter  of  law,  de- 
clare constitutes  contributory  negllgenca 

Afiirmed. 


a«L  N.  C.  106) 

DAVIS  V.  SMITH. 

(Supreme  Court  of  North  (Carolina.    April  10, 
1906.) 

Waters— Dbip  fboh  Roov— iNJUsncs  to  Ad- 
joining OWNEBS. 

The  owner  of  a  building  is  liable  for  dam- 
ages caused  by  water  collected  on  its  roof,  and 
running  against  the  wall  of  a  building  on  an 
adjoining  lot,  and  collecting  at  the  foot  of  the 
wall.  , 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Courses,  S  136.] 

Appeal    from    Superior    Court,    Durham 
County;  Ferguson,  Judge. 

Action  by  Leila  B.  Davis  against  J.  W. 
Smith.  From  a  judgment  In  favor  of  defend- 
ant plaintiff  appeals.    Reversed. 

Manning  &  Foushee,  for  appellant  B.  B. 
Boone,  for  appellee. 

CLARK,  C.  J.  The  complaint  alleges  that 
the  roof  of  defendant's  building,  a  large  three- 
story  livery  stable,  not  being  provided  with 
gutters,  the  water  collected  thereon  is  thrown 
against  the  wall  of  plaintiff's  building  adja- 
cent thereto,  which  keeps  the  plaintiff's  wall 
moist  and  wet  all  the  time,  and  this  water 
has  leaked  through  the  plaintiff's  wall  and 
injured  her  building,  and  the  water  has  col- 
lected at  the  foot  of  her  wall  and  this  has  put 
her  to  expense  in  drainage  of  her  building, 
under  orders  of  the  health  officer,  to  which 
she  would  not  otherwise  have  been  subjected. 
The  demurrer  that  the  complaint  did  not 
state  a  cause  of  action  should  have  been  over- 
ruled.   The  water  falling  on  the  defendant's 
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lot,  In  Its  natural  condition,  could  nm  off  as 
nature  provided  for  it,  and  the  lower  pro- 
prietor could  not  complain.  But  when  the 
defendant  erected  a  building,  the  roof  pre- 
vented part  of  the  rainfall  from  being  soak- 
ed up  by  the  ground*  and  when  the  defend- 
ant collected  it  on  his  roof  and  discharged 
it  against  the  plaintiff's  wall,  or  increased  the 
quantity  at  the  foot  of  the  plaintiff's  wall, 
he  diverted  the  water  from  its  usual  course 
and  became  responsible  for  any  damage  caus- 
ed thereby.    Porter  v.  Durham,  74  N.  0.  7e7. 

The  demurrer  also  admits  the  further  al- 
legation of  the  complaint,  '*that  the  plaintiff 
has  complained  to  the  defendant  at  various 
times  of  this  condition,  and  has  requested 
him  to  remedy  It;  that  it  could  be  remedied 
by  the  defendant  at  little  cost,  by  putting 
upon  his  building  proper  gutters  and  drains 
from  the  gutters  under  the  sidewalk  of  Main 
street,  as  the  plaintiff  has  done,  but  the  de- 
fendant has  persistently  refused  to  do."  In 
Shipley  V.  60  Associates,  106  Mass.  194,  8  Am. 
Bep.  318,  it  is  held  that  maintaining  a  build- 
ing with  a  roof  constructed  so  that  snow  and 
ice  collecting  on  it  from  natural  causes  would 
probably  fall  onto  an  adjoining  highway, 
renders  the  owner  liable  to  the  person  injur> 
ed.  It  is  there  said  that  "it  is  not  at  all  a 
question  of  reasonable  care  and  diligence  in 
the  management  of  his  roof,  and  it  would  be 
of  no  avail  for  the  party  to  show  that  the 
building  was  of  the  usual  construction,  and 
that  the  inconvenience  complained  of  was  one 
which,  with  such  roof  as  his,  nothing  could 
prevent  or  guard  against  He  has  no  right 
so  to  construct  his  building  that  it  will  in- 
evitably, at  certain  seasons  of  the  year,  and 
with  more  or  less  frequency,  subject  his 
neighbor  to  that  kind  of  inconvenience;  and 
no  other  proof  of  negligence  on  his  part  is 
needed.  He  must  at  his  peril  keep  the  ice 
or  snow  that  collects  upon  his  roof  within  his 
own  limits,  and  is  responsible  for  all  dam- 
ages if  the  shape  of  his  roof  is  such  as  to 
throw  them  upon  his  neighbor's  land  In  the 
same  manner  as  he  would  be  if  he  threw 
them  there  himself."  To  same  effect,  Gould 
V.  McKenna,  86  Pa.  297,  27  Am.  Bep.  705; 
Hazeltine  v.  Bdgmand,  85  Kan.  202,  10  Pac. 
544,  57  Am.  Bep.  157.  80  Am.  &  Bng.  Etnc. 
(2d  Bd.)  842,  says:  'The  owner  of  a  build- 
ing must  prevent  the  water  from  the  roof 
thereof  from  falling  upon  adjoining  land  be- 
longing to  another,  and  ^f  he  falls  to  do  so 
be  is  liable  therefor."  To  same  purport,  (Cop- 
per V.  Dolvin,  68  Iowa,  757,  28  N.  W.  59,  56 
Am.  Bep.  872;  Gould  on  Waters  (2d  Ed.)  §§ 
292  and  293. 

To  throw  the  water  against  the  plaintiff's 
wall  is  to  throw  it  on  her  land.  In  Porter 
V.  Durham,  supra,  the  court  says  that  the 
higher  owner  "cannot  artificially  Increase  the 
natural  quantity  of  water  or  change  its  nat- 
ural manner  of  flow  •  •  •  in  a  different 
manner  from  its  natural  discharge."  The 
erection  of  a  large  three-story  building,  and 
the  discharge  of  water  from  its  roof  either 


against  the  plaintiff's  wall  or  In  a  volmne  at 
the  foot  of  her  wall.  Is  a  "different  manner 
from  its  natural  discharge.** 
Beversed. 


(7»  8.  c.  m) 

CALDWBMi  V.  SBABOABD  AIB  LINE  BY. 

(Supreme  Ooort  of  South  Carolina.    March  15, 
1906.) 

1.  Master  and  Sebvant^Injttbt  to  Serv- 
ant— I  NSTBUCnONS. 

Where,  in  an  action  for  Injarles  to  a 
railroad  employ^  the  evidence  was  conflicting 
aa  to  whether  the  contract  of  employment  was 
made  in  South  Oarollna  or  in  another  state  and 
whether  the  law  of  South  Carolina  or  that  of 
the  Other  state  f^ovemed  the  contract*  so  as 
to  determine  which  law  would  govern  as  to 
what  constituted  fellow  servants.  It  was  proper 
for  the  court,  in  its  instructions,  to  define  "ra- 
low  servant"  and  ''common  undertaking,"  and 
the  laws  of  both  states  applicable  thereto,  and 
to  submit  to  the  Jury  whether  a  brakeman,  an 
engineer,  and  a  yard  conductor  were  fellow 
servants. 

[Ed.  Note. — For  cases  hi  point,  see  vol.  84, 
Cent.   Dig.  Master  and   Servant,   §   1184.] 

2.  Sake— Contract   ov  Emplothsnt— Ques- 
tion FOR  Jury. 

In  an  action  by  a  servant  for  personal  in- 
juries, where  he  entered  into  an  oral  contract  in 
the  state  to  work  as  brakeman  in  another  state, 
aud  in  such  state  was  promoted  to  yard  c<»i- 
ductor,  and  was  injured  while  in  such  employ- 
ment, It  was  a  question  for  the  jury  whether 
he  was  working  under  the  contract  made  in  the 
state  or  In  the  foreign  state. 

[Bd.  Note. — For  cases  in  point,  see  voL  84, 
C!ent.  Dig.  Master  and  Servant,  S  1004.] 

3.  AppEAir— In8tructions--Failure  TO  Fol- 
low. 

Where  a  juir  fails  or  refuses  to  obey  the 
law  as  laid  down  by  the  trial  court,  the  Supreme 
Court  will  correct  such  error. 

[Ed,  Note. — ^For  cases  in  point,  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  S  Q402J] 

4.  New  Trial— Overruling  Motion. 

In  overruling  a  motion  for  new  trial,  the 
court  has  a  right  to  state  the  effect  of  the  testi- 
mony on  his  own  mind. 

Appeal  from  (Common  Pleas  Circoit  Conrt 
of  York  Ck>nnty;  Gage,  Jndge. 

Action  by  Joseph  EL  Caldwell  against  tbe 
Seaboard  Air  Line  Railway.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Tbe  following  Is  the  Judge's  charge: 
"Before  I  proceed  to  charge  yon  the  law  In 
this  case  as  I  see  It,  I  will  take  up  the  re- 
quests to  charge,  and  that  means  the  law  as 
it  Is  seen  by  the  counsel  for  the  parties.  The 
plaintiff  In  the  case,  Mr.  Caldwell,  makes  no 
written  requests.  The  defendant,  the  rail- 
road company,  makes  these  requests,  seven  in 
number,  Mr.  Stenographer,  all  written,  and 
all  of  which  I  charge:  '(1)  That  plalntifC, 
in  his  complaint,  charges  and  alleges  that  be 
was  Injured  by  the  negligence  of  the  de- 
fendant railway  company.  It  is  therefore 
Incumbent  upon  him,  before  he  can  recover, 
or  even  make  out  prima  facie  case,  to 
satisfy  the  Jury,  by  the  preponderance  of  the 
testimony,  that  he  was  injured*  and  that  the 
said  Injury  was  the  immediate  and  direct  re- 
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snlt  of  tbe  negligence  and  careleesness  of  the 
defendant  railway  company,  Tbe  burden 
of  the  proof  Is  upon  him  to  make  out  his  case 
by  the  greater  weight  of  the  testimony.  It 
wUl  not  be  presumed  that  the  defendant  was 
guilty  of  negligence.  (2)  If  the  plaintiffs 
Injuries  were  the  result  of  a  pure  accident,- 
such  as  could  not  ordinarily  be  anticipated, 
and  not  the  result  of  the  negligence  of  either 
the  plaintiff  or  the  defendant,  then  the  plain- 
tiff cannot  recover.  He  cannot  recover  at 
all  unless  his  Injuries  were  caused  by  the 
negligence  of  the  defendant  company  or  Its 
employ^  (3)  Even  If  the  plaintiff  was  in- 
jured by  the  negligence  of  the  defendant  com- 
pany or  its  employ^,  and  he  was  also  guilty 
of  negligence,  and  his  negligence  contributed 
to  his  injuries  as  an  Immediate  and  proxi- 
mate case,  then  he  cannot  recover.  If  the 
plaintiff  was  guilty  of  negligence,  and  his 
negligence  concurred  and  combined  with 
that  of  the  defendant  In  bringing  about  his 
injTu-les,  this  will  deprive  him  of  the  right 
to  recover,  although  the  defendant  may  have 
been  guilty  of  negligence,  and  that  negligeiice 
may*  have  been  the  immediate  and  proximate 
cause  of  his  Injuries.  [I  change  that  to  ''one 
of  the  immediate  and  proximate  causes."] 
The  statute  of  North  Carolina,  in  evidence 
in  this  case,  in  referen(!e  to  the  liability 
of  the  railroad  for  the  negligence  of  Its 
servants,  does  not  deprive  the  railroad  com- 
pany of  the  defense  of  what  is  commonly 
known  as  contributory  negligence.  Contrib- 
utory negligence  Is  the  want  of  ordinary  care 
on  the  part  of  the  person  Injured  by  the 
actionable  negligence  of  another,  combining 
and  concurring  with  that  negligence  and 
contributing  to  the  injury  as  the  proximate 
cause  thereof,  without  which  the  injury 
would  not  have  occurred.  (6)  The  Supreme 
Court  of  South  Carolina  has  placed  acts 
of  omission  and  commission  on  the  same 
plane  in  adopting  the  following  definition 
of  contributory  negligence,  to  wit:  "Proper- 
ly speaking,  contributory  negligence,  as  the 
very  words  Import,  arises  when  the  plaintiff, 
as  well  as  the  defendant,  has  done  some 
act  negligently,  or  has  omitted  through 
negligence  to  do  some  act  which  it  was  their 
respective  duty  to  do,  and  the  combined  negli- 
gence of  the  two  parties  has  directly  pro- 
duced the  Injury."  (7)  If  the  testimony  sat- 
isfies you  that  there  were  not  a  sufllclent 
number  of  hands  when  this  conductor  of  the 
yard  at  Monroe,  N.  C,  started  to  make  up 
the  train  at  the  time  stated  In  the  complaint, 
it  was  his  .duty  at  that  time  to  refuse  to 
make  up  the  train  described  in  the  complaint 
with  such  Inadequate  help,  but  if  you  find 
from  the  testimony  that  the  plaintiff  never- 
theless did  make  up  the  train  with  such  in- 
adequate help,  he  waived  the  obligation  of 
the  defendant  to  him,  and  made  up  the 
train  at  his  own  risk,  and  if  you  find  that 
from  the  testimony  that  plaintiff  was  in- 
jured while  making  up  the  train  with  inade- 


quate help,  and  from  iBUCh  cause,  he  cannot 
recover  of  defendant' 

"Now,  gentlemen,  in  my  own  way  I  will 
try  briefly  to  help  you  to  a  conclusion  In 
this  case,  and  it  is  always  a  matter  of  great 
pain  to  me,  gentlemen,  that  it  is  such  a 
difficult  matter  to  state  to  a  jury  of  men 
plainly,  without  technicalities,  and  in  a  way 
they  can  understand  it,  the  principles  of  law 
by  which  they  are  guided.  I  will  endeayor 
to  do  so  in  this  case,  and.  If  you  follow  the 
law,  whether  you  think  It  Is  good  law  or 
bad  law,  and  then  if  you  apply  that  to  the 
testimony  of  the  witnesses  on  the  stand,  you 
are  bound  to  reach  a  correct  verdict,  and 
you  cannot  reach  a  verdict  which  will 
be  hurtful  to  anybody,  because  if  I  charge 
you  the  law  wrongfully,  gentlemen,  there 
are  four  judges  at  Columbia,  with  great  wis- 
dom, to  examine  it  more  carefully,  and  to 
send  it  back  to  a  jury  to  try  it  according 
to  right  law,  if  I  charge  you  the  wrong  law. 
Now,  so  much.  At  the  threshold  of  the  case^ 
gentlemen,  and  somewhat  out  of  its  regular 
order,  but  it  seems  to  me  in  Its  logical  order, 
lies  this  question  of  fellow  servants,  about 
which  you  heard  so  much  talk.  It  is  con- 
tended by  the  defendant  company,  the  rail- 
road company,  that  these  three  men  working 
with  that  train  on  that  night  were  fellow 
servants,  to  wit:  Caldwell,  the  plaintiff,  and 
the  man  Morrow,  and  the  man  Jackson — ^the 
yard  master  or  •  yard  conductor,'  as  Caldwell 
is  described,  the  plaintiff,  and  the  two  brake- 
men»  Jackson  and  Morrow.  Now,  I  say  the 
contention  of  the  railroad  company  is  that 
they  were  fellow  servants,  and,  if  fellow 
servants,  were  governed  and  controlled  by 
the  law  of  fellow  servants  as  understood 
in  this  state.  Now,  the  law  of  fellow  ser- 
vants, gentlemen,  rests  upon  the  primary 
law,  which  means  that  when  a  man  has  a 
servant— and  by  servant  I  do  not  mean  man- 
ual servant,  as  understood  generally  In  this 
country,  but  I  employ  that  when  a  man  has 
a  servant  about  a  job,  and  that  servant 
undertakes  to  do  that  job,  if  he  wrongfully 
and  negligently  does  a  man  injury  in  doing 
that  job,  he  is  not  only  liable,  but  his 
master  is  liable,  too.  I  will  Illustrate  it  this 
way,  gentlemen.  You  send  a  man  In  a  yard 
to  cut  your  wood.  He  Is  your  servant.  His 
business  is  to  cut  the  wood,  and  the  law  puts 
it  upon  him,  and  puts  it  upon  you  that  he 
shall  cut  that  wood  in  a  careful  manner. 
If  in  the  cutting  of  the  wood,  gentlemen, 
he  is  guilty  of  negligence  by  which  another 
man  is  injured,  why  he  is  liable  to  that 
other  man,  and  so  are  you,  because,  if  you 
have  employed  a  negligent  man,  and  a  negli- 
gent man  In  the  performance  of  that  duty 
has  done  harm  to  another  person,  he  is 
liable,  because  he  did  It,  and  you  are  liable 
because  you  put  him  in  your  place  to  do 
It,  and  he  has  done  it  negligently.  Now,  yott 
understand,  Mr.  Foreman.  Well,  now,  that 
is  the  law  of  master  and  servant  Well,  now;, 
we  will  put  another  man  in  the  yard,  two 
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men  to  cut  wood.  Now,  suppose  one  of  these 
men  cutting  wood  negligently  hurts  the  other 
fellow.  The  question  arises:  Are  you  liable 
for  that  Injury  to  the  other  fellow?  These 
two  men  are  called  fellow  servants — ^fellow 
servants  to  you,  one  principal — and  If  one 
hurts  the  other  through  negligence,  then 
you  are  not  liable  to  that  other,  because 
long  ago  our  court  settled  that  fact  It  is 
not  necessary  now  to  inquire  into  the  reason 
of  it  It  would  confuse  you  to  do  it  but 
that  is  the  settled  law  of  this  state — where 
two  men  are  working  as  fellow  servants  for 
one  principal,  and  one  by  negligence  hurts 
the  other,  the  master  is  not  liable.  Now, 
that  is  the  law  of  fellow  servants  in  this 
state. 

"The  law  of  fellow  servants  as  laid  down 
by  our  courts  means  this:  They  are  fellow 
servants  where  they  are  employed  in  a  com- 
mon undertaking — you  know  what  that 
means — and  sustain  towards  each  other  the 
relation  of  fellow  servant,  of  exercising  on- 
ly the  ordinary  duties  of  the  employment, 
even  when  they  cannot  see  each  other,  or 
are  working  apart,  and  not  in  conjunction. 
Now,  In  this  case,  I  charge  you,  if  these  two 
men  bore  that  relation  to  one  another — ^and 
you  are  to  say  whether  they  did — were 
they  employed  in  a  common  undertaking? 
If  they  were,  according  to  the  definition  I 
have  given  you,  then  they  were  fellow  serv- 
ants. Now,  the  contention  of  the  railroad 
company  is,  being  fellow  servants,  that  the 
the  railroad  was  not  liable  for  the  negli- 
gence of  one  man  towards  the  other.  Well, 
now,  here  arises  another  difficulty  In  the 
case.  That  is  this:  It  is  charged  In  this 
case  this  injury  was  done  in  North  Caro- 
lina, at  Monroe.  It  is  further  charged  by 
counsel  that  this  contract  of  employment 
was  made  in  South  Carolina;  that  the  rail- 
road company  and  Caldwell  made  the  con- 
tract in  South  Carolina,  at  AhbeviUe.  That 
Is  what  counsel  said  about  where  Caldwell 
was  employed  as  a  yard  conductor,  and  the 
contract  was  made  here,  and  he  went  over 
Into  North  Carolina  to  perform  it  and  Cald- 
well got  hurt  there,  and  now  Caldwell  comes 
back  and  sues  here.  So  that  adds  some 
complication  to  the  case.  The  law  of  states 
differ.  The  laws  of  North  Carolina  and 
South  Carolina  about  this  law  of  fellow  serv- 
ants is  different.  The  law  of  North  Carolina 
as  to  fellow  servants  isn't  the  same  thing  I 
have  charged  you  is  the  law  of  South  Caro- 
lina. So  now  I  charj^e  you  this,  gentlemen, 
that  the  plaintiff  in  this  case  bases  his  right 
to  recover  upon  the  fact  that  he  was  In  the 
employ  of  the  railroad  company  as  a  yard 
conductor;  that  they  made  a  contract  that 
he  was  to  be  yard  conductor  (the  complaint 
doesn't  call  it  a  contract,  but  the  complaint 
alleges  that  he  was  In  the  employ  of  the 
railroad  company,  as  a  yard  conductor);  and 
that  he  went  to  North  Carolina,  to  Monroe, 
to  perform  that  service,  and  I  charge  you 
that  when  they  made  the  contract,  one  to 


give  employment  and  the  other  to  do  the 
employment  as  yardmaster  or  yard  con- 
ductor, that  was  written  Into  the  contract, 
the  law  of  the  land,  just  as  much  aa  if  they 
had  written  it  out  with  pen  and  Ink.  We 
make  this  contract — the  one  to  serve  as 
yardmaster,  the  other  to  pay  him  as  yard- 
master— and  we  write  In  the  contract  all  the 
law  of  the  land,  whatever  that  be.  Now, 
I  charge  you  this,  gentlemen,  if  the  accident 
at  bar  had  occurred  in  South  Carolina,  then 
it  would  have  been  subject  and  governed  by 
the  law  of  felk)w  servants,  as  I  have  char- 
ged you.  There  is  no  question  about  that. 
"I  charge  you,  secondly,  if  the  acci- 
dent occurred  in  North  Carolina,  under 
a  contract  of  employment  there — that 
is,  in  North  Carolina,  the  case  would 
have  been  governed  by  the  fellow  servant 
law  there,  even  though  the  suit  be  in  South 
Carc^ina,  and  the  North  Carolina  law  la  as 
follows  about  fellow  servants:  Now,  the 
North  Carolina  law  on  that  subject  is  stat- 
ed by  Mr.  Hart  in  his  complaint  that  un- 
der the  laws  of  the  state  of  North  Carolina 
in  force  for  more  than  seven  years  -last 
past,  'Any  servant  or  employ^  of  any  rail- 
road company  operating  in  that  state,  who 
shall  suffer  injury  to  his  person  in  the  course 
of  his  service  or  employment  with  said  com- 
pany by  the  negligence,  carelessness  or  in- 
competency of  any  other  servant  employ^ 
or  agent  of  the  company,  or  by  any  defect 
in  the  machinery,  ways  or  appliancea  of  the 
company,  shall  be  entitled  to  maintain  an 
action  against  such  company,  and  any  con- 
tract or  agreement  expressed  or  implied. 
made  by  any  employ^  of  a  railroad  com- 
pany to  waive  the  benefit  of  the  said  laws, 
shall  be  null  and  void,  imder  the  said  laws 
of  the  said  state.'  Now,  that  is  the  law  of 
North  Carolina  about  fellow  servants,  and 
I  charge  you,  as  I  did  before,  that  If  the 
accident  did  occur  in  North  Carolina,  and  If 
the  contract  of  service  was  made  there,  then 
the  case  would  be  governed  by  the  fellow 
servant  law  that  I  have  just  read  to  you, 
even  though  the  suit  be  brought  in  South 
Carolina,  but  those  are  not  the  facts  as  stat- 
ed by  counsel.  Counsel  stated  that  the  ac- 
cident occurred  in  North  Carolina,  and  one 
of  the  counsel  states  that  the  contract  of 
service  was  made  in  South  Carolina,  and 
you  know  that  the  suit  is  being  brought 
here.  So,  now,  is  the  law  of  North  Caro- 
lina or  the  law  of  South  Carolina  going  to 
apply?  If  the  accident  had  occurred  In 
North  Carolina,  under  a  contract  of  employ- 
ment in  South  Carolina,  and  if  the  injured 
party  returns  here  to  sue  on  contract  the 
case  is  governed  by  the  fellow  servant  law 
here.  I  will  state  that  again.  If  the  acci- 
dent occurred  in  North  Carolina,  under  a 
contract  of  employment  here,  and  If  the  In- 
jured party  returns  here  to  sue  on  the  con- 
tract, the  case  is  governed  by  the  fellow 
servant  law  here.  Now,  next  and  after 
that,  where  a  contract  of  employment  was 
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made  te  a  question  of  fact  for  the  Jury-  A 
contract  for  employment  may  be  expressed, 
or  It  may  be  Implied.  Now,  yon  heard  the 
testimony  about  the  contract  here  of  em- 
ployment Such  a  contract  may  be  express- 
ed, or  it  may  be  Implied.  If  the  plaintiff 
had  expressly  agreed  with  the  railroad  com- 
pany to  work  for  it  in  North  Carolina,  sub- 
ject to  the  South  Carolina  laws,  then  in  a 
suit  here  he  would  be  bound  by  that  con- 
tract. That  is  to  say,  gentlemen,  if  they 
had  specifically  agreed  in  so  many  words 
in  writing — Caldwell  and  the  railroad  com- 
pany— ^if  the  contract  was  made  between 
them  in  South  Carolina,  and  they  said,  *We 
agree  to  work,  one  as  a  railroad  company 
and  the  other  as  a  yard  master,  and  we 
agree  that  our  relationship  shall  be  govern- 
ed by  the  laws  of  South  Carolina  at  all 
times,  no  matter  where  we  work,'  then  they 
would  have  been  so  governed  in  the  matter 
where  they  worked,  whether  North  Caro- 
lina, Georgia,  or  Virginia,  because  that  was 
the  contract.  .  But  in  this  case  there  was 
no  writing  showing  any  express  contract, 
and  you  heard  from  the  witnesses  on  the 
stand  whether  there  was  any  verbal,  ex- 
pressed contract  Has  any  witness  sworn 
that  the  express  contract  was  that  they 
should  be  always  governed  by  the  law  of 
South  Carolina,  whether  they  worked  In 
North  Carolina,  or  whether  they  worked  in 
South  Carolina?  If  so,  then  it  is  a  South 
Carolina  contract  If  not,  then  I  leave  it 
to  the  Jury  to  say  what  the  contract  of  the 
parties  was.  If  the  plaintiff  did  not  ex- 
pressly agree  to  that,  what  did  he  and  the 
railroad  company  impliedly  agree  to  by  hU 
transference  from  South  Carolina  to  North 
Qarolina?  Did  they  intend  that  the  con- 
tract of  employment  should  be  one  in  Noi-th 
Carolina  when  he  went  there,  if  he  did  go 
there,  or  if  it  should  be  a  South  Carolina 
contract  still?  That  is  a  question  for  the 
Jury  to  decide  from  all  the  evidence  and 
the  conduct  of  the  parties.  Now,  gentle* 
men,  with  the  little  consideration  I  have 
been  able  to  give  it  that  is  as  near  as  I  can 
come  at  it  and  it  is  as  apt  to  be  wrong  as 
right  That  is  very  clear  to  me.  I  don't 
know  whether  it  is  clear  to  you  or  not. 

**We  will  go  one  step  further,  and  I  will 
talk  to  you  in  a  little  more  plain  language 
about  negligence.  The  basis  of  this  action, 
gentlemen.  Is  negligence,  and  that  is  to  say, 
and  about  this  branch  of  the  case  I  am  go- 
ing ta  talk  to  you,  the  laws  of  North  Caroli- 
na and  the  laws  of  South  (jarolina  do  not 
eit  any  figure.  The  law  is  the  same  in  both 
states.  The  basis  of  this  action  is  that  the 
railroad  company  owed  a  duty  to  Caldwell 
which  it  failed  to  perform,  and  the  basis 
of  the  defense  is  that  Caldwell  owed  a  duty 
to  the  railroad  company  which  he  failed  to 
perform.  Now,  you  take  up  those  two  issues 
and  try  them.  Now,  I  will  charge  yon 
right  here,  gentlemen,  so  as  to  put  it  clear- 
ly in  your  head.    If  the  accident  occurred. 


and  occurred  as  the  result  of  the  railroad 
company's  negligence,  and  occurred  by  rea- 
son of  that  and  that  alone,  the  railroad's 
negligence,  moving  this  way,  like  my  hand 
[indicating],  and  did  the  devilment,  and  did 
it  alone,  then  the  railroad  company  is  liable; 
but  if  the  accident  occurred  by  reason  of 
the  negligence  of  both  parties*  moving  this 
way  like  my  two  hands  [indicating],  and 
did  the  devilment  then  the  railroad  com- 
pany is  not  liable.  The  courts  and  some  of 
the  judges  call  that  -conduct  on  the  part  of 
the  plaintiff  contributory  negligence.  I  call 
it  negligence.  It  is  a  question  of  negligence. 
Now,  what  is  negligence,  gentlemen?  It 
would  be  hardly  worth  while  to  define  negli- 
gence to  you  when  you  know  yourselves. 
Negligence  is  the  failure  of  a  man  or  a 
corporation  to  come  up  to  the  ordinary 
standard  of  men  or  corporations.  We  are 
all  measured  not  by  the  conduct  of  a  smart 
man,  or  by  the  conduct  of  a  weak  man,  but 
measured  by  the  conduct  of  the  ordinary 
man,  and  when  your  chilil,  Mr.  Foreman, 
does  wrong,  or  is  charged  with  doing  wrong, 
and  you  bring  him  before  you  for  trial,  you 
immediately  Inquire,  has  this  child  done 
wrong,  and  you  do  not  fix  the  highest  stand- 
ard for  him,  and  don't  fix  the  lowest  stand- 
ard. You  fix  the  standard  of  the  common 
child.  Has  he  done  what  an  ordinary  child 
under  like  circumstances,  under  all  the 
environments,  would  have  done.  If  he  has, 
he  has  come  up  to  the  standard,  and  you 
let  him  go.  If  he  has  done  less  than  he 
ought  to  do,  or  done  more  than  he  ought  to 
have  done,  you  punish  him.  One  we  know 
as  omission,  the  other  as  commission.  The 
great  inquiry  in  this  case  is:  Has  the  rail- 
road company  done  things  in  this  case  that 
it  ought  not  to  have  done,  or  has  it  left  un- 
done things  it  ought  to  have  done,  and  by 
that  I  mean  has  it  in  the  operation  of  its 
railroad,  through  IhT  servants,  come  up  to 
the  standard  of  the  ordinary  person  In  what 
it  has  done,  or  has  it  fallen  short  Now, 
first  establish  the  standard  to  which  they 
must  come,  and  inquire  whether  their  con- 
duct has  fallen  short  of  the  standard.  If 
it  has  fallen  short  of  the  standard,  that  is 
what  the  law  calls  negligence.  Now,  what 
are  the  acts  of  negligence  charged  here 
against  the  railroad  company?  The  acts  of 
negligence  are  these:  That  the  railroad  com- 
pany was  in  duty  bound  to  furnish  Cald- 
well with  two  brakemen,  and  It  failed  to  do 
that  That  is  the  first  they  put  their  fing- 
ers on  like  a  surgeon  would  put  his  fingers 
on  a  muscle  in  the  body.  The  second  one 
Is  this:  That  the  railroad  company  owed 
the  duty  to  Caldwell  to  give  him  a  good 
engine,  and  it  failed  to  do  it  That  is  the 
second  one.  What  is  the  third  one?  The 
third  one  is:  That  the  railroad  company 
owed  the  duty  to  give  the  right  signals 'to 
Caldwell  about  the  movement  of  the  train, 
and  that  it  failed  to  do  it  Now,  gentlemen, 
all  of   those  three  are   questions   of   fact 
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Was  the  railroad  company  under  obli- 
gations—was  it  its  duty,  and  yon  know  what 
duty  means — ^was  it  the  doty  of  the  rail- 
road company  to  give  Oaldwell  two  brake- 
men,  and  if  it  was  its  duty,  did  it  give  him 
two  brakemen,  and  if  it  did  not  give  him 
two  brakemen,  was  that  one  of  the  things 
which  led  to  this  accident?  Those  are  ques- 
tions for  yon. 

"So  with  the  next  issue.  It  is  manifest- 
ly the  duty  of  the  railroad  company  to  give 
a  reasonably  safe  engine.  The  law  says 
that  Now,  the  Jury  must  say  whether  or 
not  the  railroad  did  give  Caldwell  a  safe 
engine.  If  it  did,  it  has  come  up  to  the 
standard.  If  it  did  not,  it  is  for  the  jury 
to  say  whether  or  not  that  is  an  act  of  care- 
lessness. It  Is  for  the  jury  to  say  whether 
or  not  they  did  give  the  engine,  and  whether 
or  not  it  was  an  unsafe  engine.  So  with 
the  other  issue.  Did  they  fail  to  give  Cald- 
well the  right  signals  of  the  movements  of 
those  trains,  and  was  that  the  cause  of  his 
injury?  Was  tha^t  one  of  the  causes?  That 
is  a  question  for  the  Jury.  Now,  gentlemen, 
if  you  find  that  those  acts,  or  any  one  of 
them,  was  done  by  the  railroad  company, 
and  that  that  act  or  failure  to  perform  the 
act  was  negligence,  as  I  have  described  to 
you,  and  if  you  find  that  injury  resulted  to 
Caldwell  as  the  cause  of  that,  the  next  cause 
to  that,  then  the  railroad  company  is  guilty 
of  negligence,  and  is  bound  to  pay  the  dam- 
age, unless,  as  I  told  you  in  the  outset,  the 
railroad  company  establishes  these  acts  of 
negligence  on  Caldwell's  part  Now,  what 
do  they  say?  The  railroad  company  comes 
ba<^  in  the  same  language  Caldwell  does. 
They  say  it  was  the  duty  of  Caldwell  to 
keep  from  between  the  cars.  It  was  his 
duty  not  to  work  with  an  inadequate  force. 
Now,  fix,  gentlem^i,  a  standard  for  him  Just 
like  you  fixed  for  the  railroads  He  charges 
the  railroad  with  negligence,  and  the  rail- 
road charges  him  with  negligence.  Fix  the 
standard.  Inquire  for  yourselves  whether 
It  was  negligence  for  Caldwell  to  have  gone 
between  the  cars,  as  counsel  say  he  did. 
Did  he  go  between  those  cars?  Was  it  an 
act  of  negligence  for  him  to  go  between  the 
cars?  You  have  heard  all  the  testimony. 
Does  he  fall  short  of  the  standard  of  a 
reasonable  man  in  what  he  did  that  night? 
If  he  does,  that  is  negligence.  Was  that  an 
adequate  force,  gentlemen,  for  him  to  make 
up  the  freight  train  that  night?  Were  there 
too  few  brakemen  there?  Counsel  for  the 
plaintiff  charges  there  was  in  his  complaint; 
says  it  led  to  the  accident,  because  there 
were  too  few  men  to  operate  the  train. 
Well,  now,  gentlemexi,  was  it  an  act  of  negli- 
gence? If  a  man  goes  into  the  performance 
of  a  task  with  too  few  hands,  and  disaster 
comes  to  him,  counsel  for  the  railroad  says 
that  is  negligence.  Well,  now,  as  I  charged 
you  in  this  business  of  negligence,  if  the  disas- 
ter was  brought  about  by  the  carelessness  of 
both  of  them  W4>rking  together,  operating 


together  like  two  stands  of  rope,  gentlemeii, 
and  brought  about  the  disaster,  then  tlia 
law  leaves  them  both  where  it  found  tbem. 

"Now,  on  the  question  of  damages.  I 
can't  assist  you  on  that,  goitlemeo.  Ttub 
plaintiff  sues  for  $20,000.  That  is  a  matter 
always  left  in  the  wise  discretion  of  a  Jury. 
I  take  it  for  granted,  gentlemen,  when  a 
jury  goes  to  assess  damages  that  it  does 
its  best  to  formulate  some  rule;  it  makes 
a  wise  survey  of  all  conditions;  it  takes 
into  consideration  its  knowledge  of  its  own 
affairs  in  life;  and  it  takes  into  considera- 
tion those  matters  with  an  honest  desire 
to  do  Justice  between  litigants,  to  fix  the 
damage  as  near  as  it  can  at  what  is  right; 
and,  as  I  have  often  said  to  Juries  before, 
no  matter  what  duty  you  are  called  to  per- 
form, you  never  will  be  called  to  perform  a 
higher  duty  than  that  of  sitting  in  Judg- 
ment between  your  fellow  men.  If  your 
neighbors  fall  out,  and  call  you  to  settle 
their  controversy,  you  ought  to  be  uplifted 
by  every  high  motive  to  do  the  right  thing. 
Your  neighbors,  your  fellow  citizens,  have 
fallen  out,  and  the  law  has  called  you  in 
to  settle  the  difficulty,  and  that  ought  to  in- 
spire in  every  man  the  highest  and  best 
motives  to  do  the  best  service  in  him.  Now, 
gentlemen,  I  will  not  talk  to  you  any  more. 
I  aim  sorry  to  have  talked  to  you  so  long. 
If  you  find  for  the  plaintiff,  say,  'We  find 
for  the  plaintiff,'  and  sign  your  name  as 
foreman.  If  you  find  for  the  defendant, 
say,  'We  find  for  the  defendant'  and  sign 
your  name  as  foreman.  And  if  you  find 
for  the  plaintiff,  specif  how  much,  and 
write  it  out  in  words,  and,  Bir.  Foreman,  do 
not  express  it  simply  in  figures.  You  under- 
stand. Write  your  verdict,  gentlemen,  upon 
the  bSL<±.  of  this  complaint  Mr.  Foreman,  be- 
neath the  cross  mark,  and  sign  your  name 
as  foreman." 

From  judgment  for  plaintiff,  defendant 
appeals  on  following  exceptions: 

•♦(1)  For  that  his  honor,  under  the  undis- 
puted evidence  in  this  case  that  the  em- 
ployes of  the  defendant,  through  whose  negli- 
gence the  injury  to  plaintiff  is  alleged  to 
have  been  sustained,  were  at  the  time  of 
such  injury  exercising  only  the  ordinary 
duties  of  their  employment  with  plaintiff, 
another  employ^  of  defendant,  in  a  common 
undertaking,  that  of  making  up  a  fr^ht 
train  for  their  common  master,  the  defend- 
ant erred  in  submitting  to  the  Jury  the  ques- 
tion whether  said  employ^,  or  any  of  them* 
were  fellow  servants  with  plaintiff. 

"(2)  For  that  the  undisputed  testimony 
in  this  case  being  susceptible  of  but  the 
single  inference  that  the  engineer  in  charge 
of  the  switch  engine  in  the  yard  at  Monroe, 
N.  C,  and  the  brakeman,  Jackson,  were 
performing  their,  ordinary  duties,  and  that 
in  the  absence  of  the  other  brakeman.  Mor- 
row, plaintiff,  without  orders  or  instructions 
from  defendant,  was  performing  the  ordi- 
nary duties  of  the  absent  brakeman,  when  he 
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received  the  iz^urleB  oomplalned  of»  the 
question  wliether  said  yard  engineer  and 
brakeman  were  fellow  servants  with  plain- 
tiff was  one  of  law  for  the  courts  and  it 
was  error  on  the  part  of  his  honor  to  snbmlt 
same  to  the  Jury. 

"(8)  For  that  his  honor,  under  the  undis- 
puted evidence  in  this  case  that  the  employes 
of  defendant,  through  whose  negligence  the 
injury  to  plaintiff  is  alleged  to  have  been 
sustained,  were  at  the  time  of  such  injury 
exercising  only  the  ordinary  duties  of  their 
employment,  erred,  as  matter  of  law,  in  not 
instructing  the  jury,  as  contended  by  the 
defendant,  that  said  employ^  and  plaintiff 
were  fellow  servants,  and,  under  the  further 
undisputed  fact  that  the  contract  of  employ- 
ment between  plaintiff  and  defendant  was 
made  and  entered  Into  at  Abbeville,  S.  C 
were  governed  and  controlled  by  the  law  of 
fellow  servants,  as  understood  in  this  state. 

*'(4)  For  that  his  honor  erred  in  charging 
the  jury  as  follows:  'Now,  in  this  case,  I 
charge  you  if  these  two  men  bore  that 
relation  to  one  another — ^and  you  are  to  say 
whether  they  did— were  they  employed  in  a 
common  undertaking?  If  they  were,  accord- 
ing to  the  definition  I  have  given  you,  then 
they  were  fellow  servants' — ^the  error  being 
that  the  undisputed  testimony  established 
that  the  employto  of  defendant,  through 
whose  negligence  the  injury  to  plaintiff  is 
alleged  to  have  been  sustained,  were  each 
at  the  time  of  the  injury  exercising  their 
ordinary  duties  and  were  employed  in  a 
common  undertaking  with  plaintiff  for  their 
common  master,  the  defendant,  and  his  honor 
should  have  instructed  the  jury,  as  matter 
of  law,  that  said  employes  were  fellow 
servants  with  plaintiff. 

"(5)  For  that  his  honor,  having  charged 
the  jury,  in  substance  and  effect,  that  plain- 
tiff's action  in  this  case  is  not  in  tort,  ex 
delicto,  but  ex  contractu,  for  breach  of  con- 
tract, erred  in  submitting  to  the  jury  the 
question  where  the  contract  was  made, 
whether  in  South  Carolina  or  in  North 
Carolina,  on  the  undisputed  evidence  of 
plaintiff,  himself,  that  the  contract  between 
himself  and  defendant,  was  made  and  enter- 
ed into  at  Abbeville,  S.  C. 

''(6)  The  undisputed  evidence  of  the  plain- 
tiff, himseff,  being  that  the  contract  of  em- 
ployment between  himself  and  defendant 
was  made  in  Abbeville,  S.  C,  at  a  time  when 
plaintiff  was  a  resident  of  this  state;  and, 
4here  being  absolutely  no  testimony  what- 
soever as  to  the  law  of  which  state  the 
parties  contracted  should  govern  them  in 
performing  that  contract,  it  was  error  on  the 
part  of  his  honor  to  submit  to  the  jury  the 
question  whether  the  parties  had  in  mind 
the  law  of  South  Carolina  or  the  law  of 
North  Carolina  at  the  date  of  the  contract, 
and  also  at  the  time  of  the  transfer  of  plain- 
tiff from  South  Carolina  to  North  Carolina. 

"(7)  For  that  his  honor  erred  in  charging 
the  jury  as  follows;    'Well,  now,  here  arises 


another  difilculty  in  the  case.  That  is  this: 
It  is  charged  in  this  case^  this  injury  was 
done  in  North  Carolina,  at  Monroe.  It  is 
further  charged  by  counsel  that  this  contract 
of  employment  was  made  in  South  Carolina ; 
that  the  railroad  company  and  Caldwell 
made  the  contract  in  South  Carolina,  at 
Abbeville.  That  is  what  counsel  said  about 
where  Caldwell  was  employed  as  yard  con- 
ductor, and  the  contract  was  made  here, 
and  he  went  over  into  North  Carolina  to 
perform  it,  and  Caldwell  got  hurt  there,  and 
now  Caldwell  comes  back  and  sues  here' — 
the  error  being:  (a)  The  fact  that  the  con- 
tract of  employment  between  plaintiff  and 
defendant  was  made  and  entered  at  Abbe- 
ville, S.  C,  was  established  by  the  undis- 
puted evidence  of  plaintiff,  liimself,  and  did 
not  rest  on  the  mere  charge  or  statement 
of  any  of  the  counsel  in  the  case*  (b)  The 
jury  was  thereby  misled  into  supposing  that 
the  fact  that  said  contract  was  made  in 
Abbeville,  S.  C,  rested  entirely  on  the  mere 
charge  or  statement  of  the  counsel  or  of 
some  of  the  counsel  in  the  case,  and  did  not 
rest  upon  the  undisputed  evidence  of  plaintiff 
that  such  was  a  fact  (c)  In  the  absence  of 
all  testimony  to  the  contrary,  it  became  the 
duty  of  the  court  to  instruct  the  jury  that  the 
place  of  the  making  of  the  contract  is  pre- 
sumptively that  of  its  performance  by  the 
law  whereof  it  is  to  be  interpreted  and  its 
effect  defined,  regardless  of  where  the  con- 
tract was  being  performed,  when  the  acci- 
dent occurred. 

"(8)  For  that  his  honor,  under  the  undis- 
puted evidence  in  this  case  that  the  contract 
of  employment  between  plaintiff  and  de- 
fendant was  made  in  South  Carolina,  and  in 
the  absence  of  all  testimony  as  to  the  law 
of  which  state  the  parties  contracted  that 
they  should  be  governed  in  its  performance, 
erred  in  reading  and  explaining  to  the  jury 
the  statute  law  of  the  state  of  North  Carolina 
abolishing  the  common  law,  which  exempts 
the  master  from  liability  for  injury  to  a 
servant  sustained  at  the  hands  of  a  fellow 
servant;  the  said  statute,  under  the  undis- 
puted evidence,  being  inapplicable  to  this 
case. 

"(9)  For  that  his  honor  erred  in  charging 
the  jury  as  follows:  'Now,  that  is  the  law 
of  North  Carolina  about  fellow  servants, 
and  I  charge  you,  as  I  did  before,  that  if  the 
accident  did  occur  in  North  Carolina,  and  if 
the  contract  of  service  was  made  there,  then 
the  case  would  be  governed  by  the  fellow 
servant  law  that  I  have  just  read  to  you, 
.even  though  the  suit  be  brought  in  South 
Carolina,  but  those  are  not  the  facts  as 
stated  by  counsel.  Counsel  stated  that  the 
accident  occurred  in  North  Carolina,  and 
one  of  the  counsel  states  that  the  contract 
of  service  was  made  in  South  Carolina,  and 
you  know  that  the  suit  is  being  brought  here. 
So,  now,  is  the  law  of  North  Carolina  or  the 
law  of  South  Carolina  going  to  apply?' — ^the 
error  being:     (1)  The  fact  that  the  contract 
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of  employment  between  plaintiff  and  defend- 
ant was  made  in  Abbeville,  S.  G^  rested  not 
on  any  statement  of  any  of  the  counsel  on 
either  side  of  the  case,  but  on  the  undisputed 
evidence  of  plaintiff,  establishing  the  place 
where  the  contract  was  made  and  what 
were  the  terms  of  his  said  contract  (2)  The 
contract,  as  established  by  the  undisputed 
evidence  of  plaintiff  himself,  being  silent  as 
to  what  law  sjiould.  govern  them  in  perform- 
ing same,  the  court  should  not  have  sub- 
mitted to  the  Jury  the  question,  'Is  the  law 
of  North  Carolina  or  the  law  of  South 
Carolina  going  to  apply?'  but  should  Uave 
instructed  the  jury  that,  In  the  absence  of  all 
testimony  to  the  contrary,  it  became  the 
duty  of  the  court  to  charge  the  Jury  that 
the  law  of  South  Carolina,  where  the  con- 
tract was  made.  Is  presumptively  that  of 
Itp  performance,  by  the  law  whereof  it  is  to 
be  interpreted  and  Its  effect  defined,  regard- 
less of  where  the  contract  was  being  per- 
formed when  the  accident  occurred.  (3)  The 
jury  was  thereby  misled  into  supposing  that 
the  fact  that  said  contract  was  made  in 
Abbeville,  S.  C,  rested  entirely  on  the  mere 
charge  or  statement  of  counsel  or  of  some  of 
the  counsel  in  the  case,  and  did  not  rest  upon 
the  undisputed  evidence  of  plaintiff  that 
such  was  a  fact. 

''(10)  For  that  his  honor  erred  in  charging 
the  jury  as  follows:  'If  the  accident  had  oc- 
curred In  North  Carolina,  under  a  contract 
of  employment  in  South  Carolina,  and  If  the 
injured  party  returns  here  to  sue  on  contract, 
the  case  is  governed  by  the  fellow  servant 
law  here.  I  will  state  that  again.  If  the 
accident  occurred  In  North  Carolina,  un- 
der a  contract  of  employment  here,  and  If 
the  injured  party  returns  here  to  sue  on  the 
contract,  the  case  is  governed  by  the  fellow 
servant  law  here' — the  error  being  that  all 
of  the  facts  on  which  his  honor  based  or 
predicated  his  Instruction,  being  either  ad- 
mitted or  established  by  undisputed  testi- 
mony of  the  plaintiff.  It  became  the  duty  of 
the  court  to  instruct  the  jury  that  the  case 
is  governed  by  the  fellow  servant  law  of 
South   Carolina. 

"(11)  For  that  his  honor  erred  in  char- 
ging the  jury:  'But  In  this  case,  there  Is  no 
writing  showing  any  express  contract,  and 
you  heard  the  witnesses  on  the  stand  whether 
there  was  any  verbal  expressed  contract 
Has  any  witness  sworn  that  the  express  con- 
tract was  that  they  should  be  always  gov- 
erned by  the  law  of  South  Carolina,  whether 
Ihey  worked  In  North  Carolina,  or  whether 
they  worked  In  South  Carolina?  If  so,  then 
It  is  a  South  Carolina  contract  If  not  then 
I  leave  It  to  the  jury  to  say  what  the  contract 
of  the  parties  were* — ^the  error  being:  (a) 
Thnt  the  jury  were  thereby  misled  into  sup- 
posing that  unless  the  parties  expressly  con- 
tracted that  In  the  performance  of  said  con- 
tract, they  would  be  governed  by  the  law  of 
South  Carolina  always,  whether  they  worked 
in  North  Carolina  or  in  South  Carolina,  the 


law  of  South  Carolina  would  not  goyem 
in  the  Interpretation  of  said  contract;  where- 
as, it  is  respectfully  submitted,  under  the 
undisputed  testimony  of  the  plaintiff  bimse]^ 
establishing  the  fact  that  the  contract  was 
made  in  South  Carolina  and  the  terms  there- 
of, it  became  the  duty  of  the  court  to  instruct 
the  jury  that  in  the  absence  of  anything  in- 
dicating the  contrary,  the  place  of  the  mak- 
ing of  the  contract  is  presumptively  that  of 
Its  performance,  by  the  law  whereof  It  is 
to  be  Interpretated  and  its  effect  defined. 
"(12)  For  that  his  honor  erred  in  not  grant- 
ing defendant's  motion  for  a  new  trial  on  the 
minutes  of  the  court  on  the  grounds  (1)  that 
the  verdict  of  the  jury  was  in  direct  conflict 
with  the  law  as  charged  It  by  the  court; 
(2)  that  the  verdict  was  against  the  clear 
preponderance  of  the  testimony — the  errors 
being:  (a)  That  the  jury  disregarded  and 
failed  to  follow  the  law  of  contributory  negli- 
gence, as  charged  by  the  court;  it  having  been 
charged  by  plaintiff  in  his  complaint  that  he 
was  Injured  because  he  did  not  have  a  suf- 
ficient number  of  brakemen  to  make  up  the 
freight  train,  and  the  undisputed  evidence 
being  that  he  did  not  refuse  to  make  up  the 
train  with  such  Inadequate  force,  but  on  the 
contrary,  attempted  to  do  so,  he  himself  dis- 
charging the  duty  of  a  brakeman,  and  receiv- 
ing his  Injury  by  an  error  of  judgment  as  to 
the  distance  of  the  shifting  engine  from  him 
wheu  he  went  between  the  cars,  where  he  was 
injured,  (b)  The  admission  of  plaintiff,  con- 
tained in  his  letters,  Exhibits  0  and  D,  to  the 
testimony,  showed  that  he  was  guilty  of  con- 
tributory negligence  in  going  between  the  two 
box  cars  when  he  did,  and  that  the  accident  oc- 
curred through  the  miscalculation  or  error 
of  judgment  on  the  part  of  plaintiff  as  to  the 
distance  of  the  shifting  engine  from  him, 
when  he  went  between  the  cars,  (c)  That 
the  jury  disregarded  and  failed  to  follow  the 
law,  as  charged  by  the  court,  as  to  the  waiver 
by  plaintiff  of  the  obligation  of  defendant  to 
him  and  the  assumption  of  risk  by  plalntiCF, 
if  he  did  not  refuse  to  make  up  the  freight 
train  with  an  Insufficient  fdrce,  but  persisted 
In  doing  so;  the  undisputed  evidence  being 
that  plaintiff  did  not  refuse  to  make  up  the 
train  with  an  Insufficient  force,  but,  on  the 
contrary,  attempted  to  do  so,  he  himself  dis- 
charging the  duty  of  brakeman.  and  receiv- 
ing his  injury  by  an  error  of  judgment  as  to 
the  distance  of  the  shifting  engine  from  him, 
when  he  went  between  the  cars,  where  he 
was  injured,  (d)  That  the  jury  disregard^ 
and  failed  to  follow  the  charge  of  his  honor 
in  the  following  particular,  to  wit:  *If  the 
accident  had  occurred  In  North  Carolina,  un- 
der a  contract  of  employment  in  South  Car- 
olina, and  if  the  Injured  party  returns  here 
to  sue  on  contract,  the  case  is  governed  by 
the  fellow  servant  law  here.  I  will  state  that 
again.  If  the  accident  occurred  in  North 
Carolina,  under  a  contract  of  employment 
here,  and  If  the  Injured  party  returns  here  to 
sue  on  the  contract,  the  case  is  governed 
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by  tbe  fellow  servant  law  here;'  the  tindisr 
puted  proof  being  that  the  accident  did  occur 
In  North  Carolina  under  a  contract  of  em- 
ployment made  in  South  Carolina,  and  plain- 
tifl  returned  to  South  Carolina  to  sue  on  con- 
tract (e)  The  admission  of  plaintiff  in  his  let- 
ters, Exhibits  C  and  D,  to  the  testimony, 
standing  alone,  was  sufficient  to  defeat  a  re- 
covery in  favor  of  plaintiff,  and  his  honor 
erred  in  not  granting  a  new  trial,  because  the 
verdict  was  not  only  against  the  clear  pre- 
ponderance of  the  evidence,  but  without  any 
evidence  to  sustain  it 

"(13)  For  that  his  honor,  in  his  order  re- 
fusing defendant's  motion  for  a  new  trial, 
erred  in  making  the  following  statement: 
•Plaintiff  was  required  to  go  between  the  cars 
to  uncouple  the  air  hose;  he  did  so,  and  while 
in  the  act  an  engine  which  was  doing  the 
shifting  drove  a  freight  car  over  him' — ^the 
error  being  that  there  was  absolutely  no  evi- 
dence that  plaintiff  was  required  to  go  be- 
tween the  cars  to  uncouple  the  air  hose,  but, 
on  the  contrary,  the  undisputed  evidence  was 
that  it  was  no  part  of  his  duty  to  uncouple 
the  air  hose,  and  he  did  so  of  his  own  voli- 
tion, without  orders  or  instructions  to  do  so 
from  defendant" 

J.  L.  Glenn  and  Wm.  B.  McCaw,*  for  ap- 
pellant   Geo.  W.  S.  Hart,  for  respondent 

POPE,  C.  J.  The  plaintiff's  action,  com- 
menced in  the  court  of  common  pleas  of  York 
county,  in  the  state  of  South  Carolina,  on  the 
27th  of  October,  1904,  has  for  its  object  the 
recovery  of  damages  for  personal  injury  by 
defendant's  railway  on  the  22d  and  23d  of 
February,  1904,  while  the  plaintiff  was  acting 
as  night  yard  conductor  in  defendant's  yard 
at  Honroe,  N.  C.  The  case  came  on  for  trial 
before  Judge  Gage  and  a  jury.  A  verdict 
for  $5,000  was  rendered  for  the  plaintiff.  A 
motion  for  a  new  trial  was  made  upon  the 
minutes  of  the  court  by  the  defendant  This 
motion  was  overruled.  Thereupon,  after  en- 
try of  judgment  an  appeal  was  takeUi  Let 
the  charge  and  exceptions  (except  that  sub- 
division [b]  of  the  eleventh  exception  must 
not  be  included,  having  been  abandoned  by 
the  defendant  at  the  hearing)  be  set  out  in 
the  report  of  this  case.  We  will  now  examine 
these  exceptions  In  their  order,  in  groups,  as 
follows:  (1)  Exceptions  1,  2,  3,  and  4.  (2) 
Exceptions  5,  6,  7.  8»  and  9.  (3)  Exception 
10.  (4)  Exception  11.  (5)  Exception  12.  (6) 
Exception  13. 

1.  To  understand  this  group  of  exceptions, 
it  may  be  said  that  the  contract  between  the 
plaintiff  and  the  defendant  was  an  oral  con- 
tract made  at  Abbeville,  S.  C,  by  one  Sellers, 
the  trainmaster  of  tbe  defendant  company. 
Under  this  contract  the  plaintiff  first  did 
service  as  a  flagman  and  thereafter  he  was 
appointed  night  yard  conductor  in  the  yard 
at  Monroe,  N.  C.  The  duties  of  that  position, 
amongst  others,  were  that  the  plaintiff  should 
make  up  all  trains  for  the  defendant  in  the 
nighttime,  and  in  making  up  such  trains  he 
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would  have  two  brakemen,  and  also  that  A 
yard  engine  with  an  engineer  could  be  used 
in  moving  trains  or  parts  of  trains.  While 
the  night  conductor  was  making  up  a  train 
in  said  yard  In  Monroe,  N.  C,  he  only  had 
one  brakeman  and  was  himself  doing  the  work 
of  the  second  brakeman ;  that  this  work  was 
required  to  be  speedily  done,  only  about  30 
minutes  being  given  within  which  trains 
must  be  made  up ;  that  the  plaintiff  sent  his 
one  brakeman  tti  another  part  of  the  yard  to 
give  signals  to  the  engineer  of  tbe  yard  en- 
gine; that  plaintiff  himself  went  in  between 
two  cars  to  carry  out  a  bulletin  of  the  defend- 
ant company  which  required  the  air  brakes 
to  be  uncoupled  by  hand,  and  he  had  just 
succeeded  in  uncoupling  said  air  brakes  be- 
tween the  two  cars  when  the  engine,  without 
warning  to  him,  or  orders  from  him,  or  sig- 
nals from  him,  with  great  force  drove  the 
cars,  just  uncoupled,  together,  throwing  the 
plaintiff  down  upon  the  groimd  and  running 
over  his  leg,  from  which  injury  his  leg  was 
amputated  above  the  knee,  and  with  great 
effort  only  was  he  saved  from  loss  of  his  life. 
It  was  in  testimony  by  the  plaintiff  that  the 
yard  engine  was  defective,  though  this  was 
denied  by  the  testimony  of  the  defense.  A 
statute  of  the  state  of  North  Carolina  is  as 
follows:  "Any  servant  or  employ^  of  any 
railroad  company  operating  in  this  state, 
who  shall  suffer  injury  to  his  person  in  the 
course  of  his  service  or  employment  with 
said  company  by  the  negligence,  carelessness 
or  incompetency  of  any  other  servant  em- 
ploy6  or  agent  of  the  company,  or  by  any  de- 
fect in  the  machinery,  ways  or  appliances 
of  the  company,  shall  be  entitled  to  maintain 
an  action  against  such  company,  and  any  con* 
tract  or  agreement  expressed  or  implied, 
made  by  any  employ^  of  a  railroad  company 
to  waive  the  benefit  of  said  laws,  shall  be  null 
and  void  under  the  said  laws  of  the  said 
state."  The  judge  included  in  his  charge  the 
said  statute  of  North  Carolina  in  the  words 
just  quoted,  and  in  his  charge  he  stated  that 
no  such  statute  was  In  force  as  a  statute  of 
South  Corollna,  but  that  our  law  was  dif- 
ferent from  the  provision  of  the  North  Caro- 
lina statute. 

In  the  first  exception,'  the  circuit  judge  is 
complained  of  in  submitting  to  the  jury 
whether  the  plaintiff  and  the  brakeman,  and 
engineer  on  this  occasion,  were  fellow  serv- 
ants. The  charge,  when  examined,  will  be 
found  full  in  its  definition  of  the  terms  "fel- 
low servant"  and  *'common  undertaking,"  and 
these,  being  matters  of  fact,  were  properly 
left  to  the  jury.  In  the  second  exception  the 
same  question  is  raised,  and  the  third  ex- 
ception, so  far  as  the  facts  were  concerned, 
was  properly  submitted  to  the  jury,  and  the 
same  thing  exists  in  exception  4.  The  cir- 
cuit judges  of  the  state  are  subjected  to  a  very 
onerous  responsibility  in  their  charges  to 
juries.  The  Constitution  of  the  state  inhib- 
its them  from  charging  upon  facts — they  can- 
not even  state  the  testimony,  and  the  judge 
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has,  In  the  case  at  bar,  yerj  wisely  contented 
himself  with  giylng  correct  cleflnitlons  of  the 
terms  "fellow  servant"  and  "oommon  under- 
taking," and  left  It  to  the  jury  to  say  wheth- 
er the  relation  of  "fellow  servant"  and  "com- 
mon undertaking"  existed.  The  matters  em- 
braced in  these  exceptions  are  not  where  the 
difficulty  in  this  case  arises,  as  we  shall  see 
presently  when  we  come  to  pass  on  others. 
These  exceptions  are  overruled. 

2.  It  is  true  that  plaintiff  himself  swore 
that  his  contract  of  employment  with  the  d»> 
fendant  was  entered  into  at  Abbeville,  S. 
C,  but  he  stated  that  it  was  as  flagman, 
with  a  certain  salary  attached  thereto,  that 
he  was  employed,  and  that  subsequently  he 
was  transferred  to  Monroe,  N.  C,  as  night 
conductor  in  the  Monroe  yard  at  a  greater 
salary.  Now,  whether  this  contract  of  em- 
ploym^it  at  Abbeville  wafEi  the  same  both 
as  flagman  and  as  night  yard  conductor 
were  matters  properly  left  to  the  jury, 
for  the  testimony  was  oral  and  the  circuit 
judge  would  have  had  no  right  to  have  an- 
nounced to  the  jury  that  the  employment  of 
the  plaintiff  by  the  defendant  was  the  same 
In  both  instances.  The  judge  was  exceeding- 
ly careful  in  his  charge  to  the  jury  to  dis- 
criminate betwixt  the  two  employments, 
whether  under  the  South  Carolina  law  or 
that  of  North  Carolina.  These  questions 
have  been  before  the  court  quite  recently  in 
Fraser  v.  Charleston  and  Western  Carolina 
R.  R.,  73  S.  C.  140,  146,  52  S.  B.  964,  where  it 
was  under  discussion  as  to  what  law,  that  of 
Georgia  or  South  Carolina,  should  apply.  It 
was  held  as  follows,  quoting  from  the  case 
of  Scudder  v.  Union  National  Bank,  91  U.  S. 
406,  412,  23  L.  Ed.  245:  "'Matters  bearing 
upon  the  execution,  the  interpretation,  or 
validity  of  a  contract  are  determined  by  the 
law  of  the  place  where  the  contract  is  made. 
Matters  connected  with  its  performance  are 
regulated  by  the  law  prevailing  at  the  place 
of  performance.  Matters  respecting  the  rem- 
edy, such  as  bringing  of  suits,  admissibility 
of  evidence,  statutes  of  limitation,  depend 
upon  the  law  of  the  place  where  the  suit  Is 
brought'  In  Levy  v.  Boas,  2  Bailey,  219,  23 
Am.  Dec.  134,  approved  in  Ayres  v.  Audubon, 
2  Hill,  604,  It  is  declared:  ^That  the  lex  loci 
contractus  is  to  be  observed  on  the  nature,  valid- 
Ity,  and  construction  of  the  contract,  but  the 
form  of  the  action,  the  course  of  the  judical 
proceeding,  and  the  time  when  the  action 
must  be  commenced,  must  be  directed  ex- 
clusively to  the  laws  of  the  state  in  which 
the  action  is  brought'  This  general  rule  is 
well  settled  and  understood.  •  ♦  •  The 
contract  was  alleged  to  have  been  made  in 
Georgia  concerning  a  shipment  from  that  state 
into  South  Carolina.  It  was,  therefore,  not 
to  be  fully  performed  in  South  Carolina,  but 
was  to  be  at  least  partly  performed  in  Georgia, 
where  made.    It,  therefore^  falls  within  the 


general  rule  stated  in  4  Blliott  on  Railroads,! 
1506:  That  the  law  of  the  place  where  it  is 
made  and  is  to  be  performed  either  in  whole 
or  in  part  governs  as  to  its  nature,  validity, 
and  interpretation.'  To  treat  the  question  as 
relating  to  the  remedy  or  the  evidence  of  the 
contract  is  to  assume  that  a  contract  has 
been  made  to  be  evidenced  and  enforced; 
whereas,  the  real  question  is  whether  any 
such  contract  exists."  Thus  it  will  be  seen 
that  there  being  some  doubt  as  to  the  place 
where  the  contract  was  made,  it  was  impor- 
tant for  the  circuit  judge  to  leave  that  mat- 
ter open  for  the  consideration  of  the  jury  as 
well  as  to  make  a  ruling  upon  the  law  as  it 
would  be — ^in  the  first  place,  if  made  in  North 
Carolina,  or  secondly,  if  made  in  South  Caro- 
lina.   These  exceptions  must  be  overruled. 

8.  The  circuit  judge  could  not  have  char- 
ged as  indicated  In  the  tenth  exception,  be- 
cause if  the  jury  found  the  facts  introduced 
at  the  trial,  that  the  contract  was  governed 
by  the  laws  of  the  state  of  North  Corolina, 
he  could  not  have  charged  as  requested  as  to 
South  Carolina.  It  seems  to  us  that  his 
charge  in  the  alternative  was  correct;  that 
is,  he  laid  down  the  rule  in  case  it  was  to  be 
performed  in  the  state  of  South  Carolina, 
and  also  what  should  be  the  rule  in  case  it 
was  found  in  North  Carolina.  This  excep- 
tion is  overruled. 

4.  In  disposing  of  the^  eleventh  exception, 
we  find  that  it  is  bottomed  on  a  misapprehend 
sion  of  the  judge's  charge;  for,  as  we  have 
heretofore  remarked,  he  was  very  careful  to 
lay  down  the  law  applying  to  such  findings 
of  fact  as  might  be  made  by  the  jury.  This 
exception  is  overruled. 

6.  We  will  now  dispose  of  exception  12. 
We  do  not  find,  nor  did  the  circuit  judge  find, 
that  the  jury  failed  or  refused  to  regard  the 
instructions  on  the  law.  EUs  honor's  charge 
on  contributory  negligence  and  as  to  assump- 
tion of  risks  will  be  found  in  the  charge  it- 
self to  have  been  exceedingly  carefully  per- 
formed. There  is  no  doubt  tliat  if  the  jury 
had  failed  or  refused  to  obey  the  law,  as  laid 
down  by  the  circuit  judge,  that  this  court 
would  not  for  a  moment  hesitate  to  correct 
such  error,  but  they  made  no  such  mistake 
This  exception  is  therefore  overruled. 

6.  Lastly,  we  will  consider  the  thirteenth 
exception.  We  do  not  think  this  exception 
is  well  taken.  It  does  correctly  state  the 
language  used  by  the  circuit  judge  in  his  or^ 
der  overruling  the  motion  for  a  new  trial, 
but  therein  lie  only  gave  the  effect  of  the  tes- 
timony upon  his  own  mind,  which  he  had  a 
right  to  do  in  such  order.  This  exception  Is 
overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

WOODS,  J.t  concurs  in  result 
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(78  s.  c.  4m)  

LA  FITTB  T.  SOUTHERN  BY* 

(Sapreme  Ooart  of  South  Oarolimu   March  15» 
1806.) 

1.  AppEAir-H  ARiCLiaa  BsBOB— InsTBTronoNS. 
An  erroneous  statement  in  an  instruction 
as  to  defendant's  claim  of  contributory  negli- 
gence, which  does  not  state  the  law  of  con- 
tributory negligence,  is  harmless  error,  where 
the  court  several  times  thereafter  in  the  charge 
accurately  defined  the  law  of  contributory  negli- 
gence^ 

[Ed.  Note. — For  cases  in  point,  see  toI.  8, 
Gent.  Dig.  Appeal  and  Error,  I  4219;  toI.  40, 
Cent  Dig.  Triia,  |  718.] 
Z  NsGLiGmcK— Whjjtjl  Injusr— Contbib- 

irrOBT  NSGLIGXNCS. 

Negligence  of  plaintiff  Is  not  a  good  de- 
fense to  a  willful  injury  inflicted  by  defendant. 
[ISd.  Note. — ^For  cases  in  point,  see  toL  87, 
Gent  Dig.  Negligence,  |  85.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  Comity ;  Townsend,  Judge. 

Action  by  H  T.  La  Fitte  against  the  South- 
ern Bailway.  Judgment  for  plaintifT,  and 
defendant  appeals.    Affirmed. 

Job.  W.  Barnwell  and  Bobt  Aldrich,  for 
appellant    A.  Mcl7er  Bostick,  for  respondent 

WOODS,  J.  Plaintiff  recovered  judgment 
against  the  defendant  in  an  action  founded  on 
allegation  of  injury  to  himflelf  and  his  horse 
and  buggy,  due  to  the  frantic  efforts  of  the 
horse  to  escape  from  the  steam  which  the 
engineer  or  some  other  servant  of  the  defend- 
ant had  willfully,  maliciously,  wantonly,  and 
recklessly  discharged  on  the  horse  from  the 
steam  oocks  of  a  locomotive  engine  in  passing 
the  plaintiff,  while  he  was  sitting  in  his 
buggy  holding  the  horse  near  a  crossing  on  a 
public  road  running  parallel  with  the  rail- 
road. 

It  is  submitted  the  following  sentences 
found  in  the  charge  constitute  reversible 
error,  because  not  a  correct  instruction  on  the 
law  of  contributory  negligence:  "The  de- 
fendant daiies  that  it  was  negligent  oe  will- 
ful, and  alleges  further  and  sets  up  this 
aflOrmative  defense^  that  the  plaintiff  was 
negligent  himself,  and  that  bis  negligence 
caused  the  trouble  whatever  it  may  have 
been,  and  If  be  suffered  any  damage  it  was 
caused  by  the  plaintiff  and  not  by  them,  that 
bis  negltgence  was  the  immediate,  proximate 
cause.  Of  course,  If  the  defendant  company 
was  guilty  of  an  act  of  negligence  by  which 
the  plaintiff  was  injured,  they  are  liable,  but 
if  they  committed  no  negligent  act,  they  are 
not  liable." 

1.  Obviously  the  first  proposition  was  an 
Inadequate  statement  of  defendant's  answer 
as  to  contributory  negligence,  but  the  circuit 
Judge  was  not,  at  this  time,  giving  his  views 
on  that  subject  There  was  no  error  in 
charging  the  second  proposition,  because  it  is 
correct  as  a  general  statement  of  the  law  of 
negligence.  Subsequently  the  law  of  contrib- 
utory negligence  was  several  times  charged 
fully  and  accurately. 

2.  The  charge  to  the  effect  that  the  negli- 


gence of  the  plaintiff  would  not  be  a  good  de- 
fense to  a  willful  injury  inflicted  by  defend- 
ant, is  Ui  accord  with  the  law  as  laid  down  in 
Proctor  Y«  Bailway  Co.,  64  &  O.  491,  42  S.  B. 
427. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 


(73  8.  C.  409) 
BOBINSON  V.  HARBIS. 

(Supreme  Court  of  South  Carolina.    March  1& 
1906.) 

Wills— CoNSTBtJcnoN— Devisees. 

A  devise  to  testator's  sister  and  her  own 
children,  and  to  his  nephew  and,  his  children. 
80  long  as  they  may  live,  to  each  share  and 
share  alike,  vests  the  land  in  the  sister  and  the 
nephew  and  such  children  as  are  livins  at  the 
time  of  testator's  death,  and  a  child  Dom  to 
the  nephew  after  such  death  takes  no  interest. 
[Bd.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  WUls,  If  1116^1127.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  Prince,  Judge. 

Action  by  B.  O.  Robinson  against  Bzekiel 
Harris,  indiyidually  and  as  executor  of  B^  B. 
Boblnson.  From  a  decree  sustaining  demur- 
rer to  the  bill,  plaintiff  appeals.    Affirmed. 

W.  N.  Graydon,  Q.  B.  Greene,  and  B.  F. 
Martin,  for  appellant  Bonham  &  Watkins 
and  Jos.  N.  Brown,  for  respondent 

POPE,  0.  J.  The  plaintiff's  action  was 
begun  on  April  11,  1905,  and  had  for  its  ob- 
ject the  partition  of  two  tracts  of  land  In 
Anderson  county,  in  this  state,  between  the 
plaintiff  and  the  defendant,  according  to  cer- 
tain portions  set  up  therein,  and  also  the 
payment  of  $1,861,  alleged  to  be  the  share  due 
to  the  plaintiff  by  the  defendant  of  the  rents 
and  profits  of  said  land  from  the  1st  of  June, 
1883,  to  the  commencement  of  this  action. 
The  defendant  demurred  to  the  complaint, 
which  was  heard  and  sustained  by  Judge 
Prince  on  the  5th  of  October,  1905.  The 
plaintiff  thereupon  appealed  ftom  the  decree 
of  Judge  Prince,  and  we  now  pass  upon  such 
appeal.  In  order  that  the  contention  between 
these  parties  may  be  understood,  it  would  be 
well  to  reproduce  said  decree  and  the  exceK>- 
tions  thereto. 

Decree:  'This  case  came  before  me  at 
my  chambers  by  agreement  of  counsel  on  the 
demurrer  of  defendant  to  plaintiff's  amended 
complaint  The  plaintiff  by  this  action  seeks 
to  recover  of  defendant  an  interest  in  certain 
lands  described  in  his  complaint,  which  he  al- 
leges to  be  in  defendant's  possession,  and  he 
founds  his  right  of  recovery  on  the  following 
facts  which  appear  on  the  face  of  his  com- 
plaint, to  wit:    That  on  the  day  of 

,  1880,  one  B.  B.  Boblnson  died,  leav- 
ing of  force  his  last  will  and  testament,  a 
copy  of  so  much  of  which  as  is  here  involyed 
is  as  follows:  '2d.  I  will  and  bequeath  all 
my  interest  to  and  In  the  homestead  whereon 
I  now  live,  it  being  the  old  homestead  of  my 
father,  John  Barr  Boblnson,  now  dec'd.,  and 
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bought  by  my  brother  Ja&  A.  Robinson,  now 
dec'd.,  at  master's  sale  containing  three 
hundred  and  twenty-four  acres,  more  or  less. 
This  said  tract  of  land  I  give  and  bequeath 
all  my  interest  In  to  my  sister,  Hannah 
Kay,  and  her  own  children  heirs  of  her  body, 
and  BenJ.  F.  Robinson,  my  nephew,  who  lives 
with  me,  and  his  own  children  as  long  as 
they  may  live  to  each  share  and  share  alike 
in  this  said  tract  of  land,  and  after  the  death 
of  my  sister  Hannah  Kay  and  her. own  child- 
ren, and  after  the  death  of  said  B.  P.  Rob- 
inson and  his  own  children,  after  all  these 
deaths,  then  I  will  the  same  to  Ezeklel  Hai> 
ris  and  his  heirs,  and  also  I  will  and  be- 
queath my  tract  of  land  adjoining  this  afore- 
said homestead  known  as  the  Evans  tract 
containing  fifty  acres,  more  or  less,  to  be 
disposed  of  just  as  the  aforesaid  homestead 
tract  to  the  same  persons  herein  named  and 
in  the  same  way.*  The  complaint  on  its  face 
shows  that  the  plaintiff  is  the  son  of  the 
Benj.  F.  Robinson  named  in  said  will  and 
therein  described  as  the  nephew  of  testator. 
That  he  attained  his  majority  June  1,  1904. 
He  was,  therefore,  born  June  1,  1883,  about 
three  years  after  the  death  of  the  testator. 
That  at  the  time  of  the  death  of  testator,  and 
also  at  the  time  of  the  making  of  the  will, 
Benj.  F.  Robinson,  the  nephew  therein  nam- 
ed, was  unmarried,  and  had  no  children.  That 
after  the  death  of  testator,  Benj.  F.  Robinson 
married,  and  there  were  bom  unto  him  two 
children,  the  plaintiff,  and  one  other,  who 
died  in  Infancy.  The  defendant,  by  his  de- 
murrer, raises  the  question  whether  or  not 
the  plaintiff,  who  was  not  In  esse  at  the  time 
of  the  death  of  testator,  and  also  at  the  time 
of  the  will.  He  contends  that  the  devise 
to  the  children  of  Benj.  F.  Robinson,  there 
being  none  in  esse  at  the  date  of  the  testa- 
tor's death,  failed  from  the  want  of  an  ob- 
ject. The  plaintiff,  on  the  other  hand,  con- 
tends that  he  took  under  the  will  when  he 
came  into  being  by  way  of  executory  devise. 
After  careful  investigation  and  mature  de- 
liberation, I  am  forced  to  the  conclusion  that 
defendant's  demurrer  must  be  sustained. 
Had  the  devise  been  to  B.  F.  Robinson  and 
bis  children  in  fee  and  to  none  others,  and 
at  the  death  of  testator  B.  F.  Robinson  had 
had  no  children  in  esse,  there  can  be  no  doubt 
that  B.  F.  Robinson  would  have  taken  a  fee 
conditional  in  the  whole.  After  bom  child- 
ren would  not  have  taken  as  purchasers,  and 
the  word  'children'  would  have  been  constru- 
ed as  a  word  of  limitation,  so  as  to  enlarge 
the  estate  of  the  father.  Had  the  devise 
been  to  the  children  of  B.  F.  Robinson,  and 
none  others,  and  B.  F.  Robinson  had  had  no 
children  in  esse  at  the  time  of  the  death  of 
the  testator,  but  had  subsequently  had  a  child 
bom  to  him,  the  after-bom  children  could 
probably  have  taken  by  way  of  executory 
devise,  the  vesting  of  the  estate  being  future 
by  operation  from  the  nonexistence  of  the 
object,  and  not  future  limitation.  2  Jar.  on 
Wills.  (5th  Ed.)  p.  483;   Gore  v.  Gore,  2  P. 


Williams,  28;  Bullodc  v.  Stones,  2  Ves.  Sr. 
521.  But  this  is  not  the  provision  of  the 
will  under  consideration.  Here  the  devise  is 
to  Hannah  Kay  and  her  children,  and  to 
Benjamin  F.  Robinson  and  his  children,  share 
and  share  alike,  as  long  as  they  live.  The 
gift  is  immediate  and  is  to  Hannah  Kay  and 
all  her  children  and  Benj.  F.  Robinson  and 
all  his  children,  share  and  share  alike.  The 
fact  that  Hannah  Kay  predeceased  the  testa- 
tor caimot  affect  the  construction.  It  is  per- 
fectly clear  that  testator  intended  each  of 
the  children  of  Hannah  Kay  and  Benjamin 
F.  Robinson  to  take  per  capita.  Let  it  be  ob- 
served that  testator  does  not  devise  one 
moiety  to  Hannah  and  her  children,  and  the 
other  moiety  to  Benjamin  and  his  children, 
but  the  entire  tract  of  land  is  to  be  divided 
between  these  two  ascertained  indiTidoala 
and  their  children,  so  that  each  child  should 
share  equally  with  the  ascertained  individ- 
uals, and  every  other  child.  The  quantity 
of  land  to  be  taken  by  each  was  here  made 
to  depend  on  the  total  number  of  the  child- 
ren who  were  to  share  in  the  estate.  The 
gift  here  being  immediate,  the  share  of  each 
was  fixed  by  the  number  in  existence  at 
testator's  death.  Whether  the  share  of  Han- 
nah Kay,  who  predeceased  testator,  passed  to 
the  other  devisees  under  the  residuary  clause 
of  the  will  or  failed  from  want  of  an  object 
it  is  not  necessary  here  to  decide.  Her 
daughter,  Elizabeth  Kay  Gaddls,  and  Benj. 
F.  Robinson  were  entitled  to  partition  and 
to  their  several  shares  of  the  land  devised  on 
the  death  of  testator.  This  would  nec- 
essarily exclude  the  after-bom  children  of 
Benj.  F.  Robinson,  just  as  much  so  as  the 
children  in  esse  at  the  death  of  the  testator 
will  take  to  the  exclusion  of  after-bom  child- 
ren in  a  case  where  lands  are  devised  to  an 
ascertained  individual  and  children  as  a 
class,  share  and  share  alike,  the  gift  being 
immediate,  that  the  ascertained  individuals 
and  those  children  who  are  in  esse  at  the 
death  of  testator  would  take  to  the  exdnsion 
of  after-born  children.  It  should  be  remem- 
bered that  the  testator  here  does  not  give 
any  definite  proportion  of  his  estate  to  the 
children  of  B.  F.  Robinson,  but  provides  that 
they  shall  share  alike,  not  only  with  their 
father,  but  with  Hannah  Kay  and  her  chil- 
dren. Had  he  devised  a  definite  proportion 
as  one-fourth  of  the  land,  to  the  children 
of  Benj.  F.  Robinson,  then  probably  the  posi- 
tion so  ably  maintained  on  behalf  of  plain- 
tiff by  his  very  learned  and  industrious  coun- 
sel would  be  correct  As  it  is,  I  think  his 
complaint  clearly  shows  <hi  its  face  tliat  he 
has  no  interest  in  said  lands,  especially  so 
as  he  bases  his  entire  claim  to  the  land  on  the 
will  of  R.  B.  Robinson.  It  is  therefore  order- 
ed, adjudged,  and  decreed  that  the  demur- 
rer of  the  defendant  to  plaintifTs  amended 
complaint  be,  and  the  same  is,  hereby  sus- 
tained, and  that  said  amended  complaint 
be,  and  the  same  is,  hereby  dismissed.  Let 
the  grounds  of  the  demurrer  hereto  attach 
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ed  be  filed  with  and  recorded  as  a  part  of 
this  decree." 

Exceptions :  **  ( 1 )  Because  his  honor  erred 
in  sustaining  the  first  ground  of  the  demurrer 
herein,  which  is  as  follows:  'That  it  ap- 
pears on  the  face  of  the  complaint  that  the 
said  R.  B.  Robinson  departed  this  life  before 
the  birth  of  said  plaintifC*  and  he,  not  being 
in  esse  at  the  time  of  the  death  of  said  testa- 
tor, is  not  entitled  to  any  interest  in  said  real 
estate  by  virtue  of  said  will.'  It  is  respect- 
fully submitted  that  the  plaintitf,  not  being 
In  esse  at  the  death  of  said  testator,  takes 
under  the  will  by  executory  devise.  (2)  Be- 
cause his  honor  erred  in  sustaining  the  second 
ground  of  the  demurrer  herein,  which  is  as 
follows:  That  by  the  will  of  the  said  R.  B. 
Robinson  only  such  child  or  children  of  the 
said  BenJ.  F.  Robinson  living  at  the  time  of 
his  death,  took  any  interest  with  said  BenJ. 
F.  Robinson  under  said  wilL'  It  is  respect- 
fully submitted  that,  as  there  was  no  child 
at  all  of  B.  F.  Robinson  in  esse  at  the  death 
of  said  R.  B.  Robinson,  there  was  no  one  to 
take  as  the  representative  of  the  class  (B.  F. 
Robinson's  children),  along  with  B.  F.  Robin- 
son, to  the  exclusion  of  after-born  children 
of  said  class.  (3)  Because  his  honor  erred 
In  sustaining  the  third  ground  of  the  demur- 
rer herein,  which  is  as  follows :  'That  the 
plaintiff,  bom  In  the  year  1883,  could  not  be- 
come a  tenant  in  common  with  his  father, 
Benj.  F.  Robinson,  under  the  will  of  the  said 
R.  B.  Robinson,  who  died  in  the  year  1880.' 
It  is  respectfully  submitted  that  the  plaintiff, 
bom  after  the  testator's  death,  and  taking  by 
way  of  executory  devise,  would  take  at  his 
birth  as  a  co-tenant  of  B.  F.  Robinson  (or  his 
assigns),  under  the  terms  of  the  will. 
(4)  Because  his  honor  erred  in  holding  that 
no  definite  and  determinate  proportion  of  the 
real  estate  involved  in  this  action  was  de- 
vised by  the  testator,  R.  B.  Robinson,  to  chil- 
dren of  B.  F.  Robinson;  whereas,  said  propor- 
tion is  fixed  by  law,  under  the  will.  (6)  Be- 
cause his  honor  erred  In  holding  that  under 
the  will  in  this  case,  the  entire  tracts  of  land 
here  involved  are  to  be  divided  between  the 
two  ascertained  individuals,  Hannah  Kay 
and  B.  F.  Robinson,  and  their  children,  so 
that  each  child  should  share  equally  with  the 
ascertained  individuals,  and  with  every  other 
child ;  whereas,  under  the  law,  Hannah  Kay 
having  predeceased  testator,  B.  F.  Robinson, 
and  Elizabeth  Kay  Gaddis,  the  only  child  of 
Hannah  Kay,  share  equally,  and  the  children 
of  said  B.  F.  Robinson  (wholly  unascertained 
at  the  death  of  R.  B.  Robinson,  the  testator) 
take  collectively  a  share  equal  to  the  share 
of  each  of  these  other  persons,  R  F.  Robinson 
and  Elizabeth  Kay  Gaddis.  (6)  Because  his 
honor  erred  in  holding  that  the  quantity  of 
land  to  be  taken  by  each  of  the  devisees  un- 
der the  clause  of  the  will  here  involved  was 
made  to  depend  upon  the  total  number  of 
children  who  were  to  share  in  the  estate; 
whereas,  each,  by  Elizabeth  Kay  Gaddis  and 
B.  F.  Robinson,  took  one  share,  and  the  child- 


ren of  B.  F.  Robinson  (being  an  una8ce>tatii» 
ed  class)  would  collectively  take  one  share, 
said  three  shares  being  equaL  (7)  Because 
his  honor  erred  in  holding  that  the  gift  being 
immediate,  the  shares  of  each  was  fixed  by 
the  number  In  existence  at  the  testator's 
death ;  whereas,  only  the  shares  of  the  ascer- 
tained takers  were  fixed  at  the  testator's 
death,  and  the  unrepresented  class,  the  child- 
ren of  B.  F.  Robinson,  would  collectively  take 
one  share  equal  to  the  share  of  each  ascer- 
tained taker.  (8)  Because  his  honor  erred 
in  holding  that  Elizabeth  Kay  Gaddis  and 
Benj.  F.  Robinson  were  entitled  to  partition, 
and  to  their  several  shares  of  the  lands  de- 
vised on  the  death  of  the  testator,  and  that 
this  right  of  partition  would  necessarily  ex- 
clude the  after-bom  children  of  B.  F.  Robin- 
son. It  is  respectfully  submitted,  (1)  that 
Elizabeth  Kay  Gaddis  and  B.  F.  Robinson 
could  have  no  right  to  partition  said  lands 
that  would  be  paramount  to  the  expressed 
will  of  the  testator  that  B.  F.  Robinson's 
children  should  take  an  interest,  and  destmc- 
tive  of  that  expressed  intention,  since  none  of 
said  children  was  in  esse  at  the  death  of  tes- 
tator, and  there  could  be  on  service  of  pro- 
cess upon  them;  (2)  that  if  they,  Elizabeth 
Kay  Gaddis  and  B.  F.  Robinson,  had  the 
right  to  partition,  it  does  not  appear  on  the 
face  of  the  complaint  that  they,  or  their  as- 
signs, ever,  before  the  birth  of  plaintiff  or 
afterwards,  attempted  to  exercise  this  right 
and  thereby  bar  this  plaintiff.  (9)  Because 
his  honor  erred  in  holding  that  Ben}.  F.  Rob- 
inson and  Elizabeth  Kay  Gaddis  took  to  the 
exclusion  of  the  after-bom  children  of  B.  F. 
Robinson,  for  the  same  reason  that  the  chil- 
dren in  esse  at  the  death  of  the  testator  will 
take  to  the  exclusion  of  after-born  children, 
in  a  case  where  lands  are  -devised  immediate* 
ly  to  children  as  a  class.  It  is  respectfully 
submitted  that  this  is' an  incorrect  rule,  .there 
being  in  esse  at  the  death  of  testator,  R.  B. 
Robinson,  no  representative  whatever  of  the 
class  designated  in  his  will  as  the  children 
of  B.  F.  Robinson.  (10)  Because  his  honor 
erred  in  dismissing  plaintiff's  complaint  and 
in  holding,  in  effect,  that  plaintiff  has  no 
cause  of  action  herein,  and  that  he  takes  no 
interest  whatever  under  the  will  of  R.  B. 
Robinson;  whereas,  said  will  expressly  pro- 
vides that  the  children  of  B.  F.  Robinson 
take  an  interest*in  the  lands  herein  involved, 
and  it  appears  that  the  plaintiff  is  the  first 
born  and  only  living  representative  of  that 
class.  (11)  Because  his  honor  erred  in  sus- 
taining defendant's  demurrer  on  the  grounds 
not  raised  by  said  demurrer,  to  wit:  In 
holding  that  Elizabeth  Kay  Gaddis  and  Benj. 
F.  Robinson  were  entitled  to  partition  and  to 
their  several  shares  of  the  lands  devised  upon 
the  death  of  the  testator,  and  that  his  right 
of  partition  would  necessarily  exclude  the 
after-bom  children  of  B.  F.  Robinson." 

We  will  now  pass  upon  the  questions  sug- 
gested by  the  appellant  It  is  clear  to  us 
that  the  testator  by  the  language  used  in  hla 
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win,  evidenced  his  purpose  or  intention  that 
his  sister,  Hannah  Kay,  and  her  own  childrai« 
heirs  ot  her  body,  and  his  nephew,  B.  F. 
Robinson,  and  bis  children,  as  long  as  they 
lived  should  share  alike  the  landed  estate  as 
described  in  the  decree.  When  the  testator 
died,  his  sister,  Hannah  Kay,  was  already 
dead,  having  one  child,  Elizabeth  Kay,  who 
afterwards  married  Gaddis;  she  still  lives, 
and  his  nephew,  BenJ.  F.  Robinson,  who  was 
then  unmarried  and  childless.  This  nephew 
two  years  after  the  death  of  his  uncle,  the  tes* 
tator,  married  and  the  issue  of  that  marriage 
now  alive  is  the  plaintiff,  B.  O.  Robinson,  who 
was  bom  the  1st  of  June,  1883.  The  serious 
question  presented  is:  Was  there  any  period 
of  time  or  designation  of  event  made  by  the 
testator  as  to  when  his  devise  went  into  effect 
other  than  the  date  itself  of  the  death  of 
the  testator?  We  must  confess  that  we  can 
find  nothing  in  the  will  which  fixes  another 
period  than  the  date  of  the  death  of  the  tes- 
tator. It  Is  admitted  that  the  testator  might, 
if  he  had  seen  proper  so  to  do,  have  fixed  a 
period  in  the  future  to  have  the  devises  vest- 
ed, this  he  could  do  in  explicit  terms,  or  he 
might  have  done  so  by  the  use  of  words  a£Bx- 
ing  such  vesting  of  the  devises  upon  events 
in  the  future  after  his  death.  A  very  apt  il- 
lustration is  furnished  by  the  cases  of  Myers 
V.  Myers,  2  Mca)rd  Eq.  256, 16  Am.  Dec.  648 ; 
De  Veaux  v.  De  Veaux,  1  Strob.  Eq.  283 ;  Ck>d- 
dard  V.  Wagner,  2  Strob.  Eq.  1.  It  will  be 
noticed  that  in  the  case  of  Gore  v.  Gore,  2  P. 
Williams,  28,  the  time  fixed  for  the  vesting 
of  devises  was  that  of  the  birth  of  a  son  of  a 
son,  but  the  testator  was  careful  in  that  case 
to  place  the  fee  in  trustees  in  order  that  the 
devise  might  take  place.  In  the  case  of 
Barksdale  v.  Macbeth,  7  Rich.  Eq.  125,  the 
testator  provided  that,  only  in  the  event  of 
a  child  surviving  testator's  daughter,  Sarina, 
the  devise  should  become  effective.  As,  also, 
In  Perdriau  v.  Wells,  6  Rich.  Eq.  20,  it  was 
provided  that  the  devises  should  not  take  ef- 
fect until  after  the  death  of  a  life  tenant 
And  in  the  case  of  Oole  and  Others  v.  Creyon, 
1  Hill's  Eq.  811,  26  Am.  Dec.  208,  a  life  estate 
was  carved  out,  and  the  devises  therein  pro- 
vided were  not  to  take  place  until  after  the 
death  of  a  life  tenant  therein  named.  But  it 
Is  claimed  by  the  appellant  here  that  if  the 
plaintiff  had  been  In  esse  at  the  time  testator 
died,  followed  afterwards  by 'the  death  of  his 
father,  B.  F.  Robinson,  that  no  difficulty 
would  have  existed  in  regard  to  his  share  of 
testator's  estate,  and  he  also  claims  that  not- 
withstanding he,  the  plaintiff,  was  not  alive 
at  the  death  of  the  testator,  yet  by  reason  of 
an  executory  devise  he  became  entitled  to 
hold  as  legatee. 

An  executory  devise  of  lands  is  such  a  dis- 
position of  them  by  will  that  thereby  no  es- 
tate is  vested  at  the  death  of  the  devisor, 
but  only  on  some  future  contingency.  2 
Blackstone,  173;  Kenfs  Com.,  vol.  4,  279. 
Mr.  Blackstone,  in  book  2,  173,  lays  down 


three  rules  applicable  to  such  cases.  He 
distinguishes  executory  devises  from  remain- 
ders: First,  that  it  needs  not  any  particular 
estate  to  support  It;  second,  that  by  it  a  fee 
simple,  or  other  less  estate,  may  be  limited 
after  a  fee  simple;  third,  that  by  this  means 
a  remainder  may  be  limited  of  a  chattel  in- 
terest, after  a  particular  estate  for  life 
created  in  the  same.  No  contingency  In  ei- 
ther one  of  these  three  classes  can  be  said 
to  exist  In  order  that  an  estate  may  vest 
during  a  life  or  lives  in  being  and  21  years. 
It  must  not  offend  against  perpetuities.  B. 
F.  Robinson,  a  young  man,  and  his  children, 
if  his  children  should  live,  prevented  the  pos- 
sibility at  the  death  of*  the  testator  of  tying 
up  the  estate  for  more  than  100  years,  or 
there  was  a  possibility  of  the  young  man,  B. 
F.  Robinson,  marrying  and  having  chlldien 
bom  to  htm  more  than  21  years  afterwards, 
and  a  possibility  of  more  marriages  than 
one;  those  later  in  life  to  a  younger  woman 
than  the  first  (a  possibility  of  having  children 
bom  to  him  up  to  70  years  or  more)  and  a 
possibility  of  one  or  more  of  those  children 
living  to  the  age  of  70  or  80  years,  and  as 
those  children  are  bom,  each  one  would  be 
entitled  to  come  in  and  have  a  new  partition 
made,  in  order  to  get  their  respective  in- 
terests in  said  lands.  Those  possibilities  are 
fatal  to  appellant's  claim.  It  makes  no  dif- 
ference if  appellant  happen  to  be  bom  with- 
in the  period.  If  possibly  others  mi^t  be 
bom  beyond  the  period,  it  is  fatal  to  all. 
The  fact  that  B.  F.  Robinson  died  within 
the  2i  years,  and  the  fact  that  the  appellant 
was  born  within  that  period,  cannot  change 
the  result  The  law  of  the  case  fixed  the 
rights  of  all  parties  at  the  death  of  R.  B. 
Robinson,  and  at  that  date  the  possibility  of 
B.  F.  Robinson  becoming  a  father  of  one  or 
more  children  50  years  afterwards  and  those 
children  living  70  or  80  years,  affects  them 
all  under  the  law  against  perpetuities,  those 
bom  within  the  21  years  as  well  as  those 
bom  after  that  period. 

Again,  when  we  look  at  the  will  in  the 
case  at  bar,  it  will  be  seen  that  the  devise  to 
B.  F.  Robinson,  and  Elisabeth  Kay  Qaddis, 
the  daughter  of  Hannah  Kay,  deceased,  dur- 
ing their  lives,  share  and  share  alike  with 
the  remainder  in  fee  to  Ezekiel  Harris,  the 
respondent,  vested  in  said  parties  at  the 
date  of  the  death  of  the  devisor.  Applying 
the  rule  in  Wild's  Case,  6th  CkdLe,  17,  the  case 
at  bar  will  fall  under  the  first  propositi<m  in 
said  case,  and  that  proposition  is  as  follows: 
**If  A.  devises  his  lands  to  B.  and  to  his 
children  or  issues,  and  he  hath  not  any  Issue 
at  the  time  of  the  devise,  that  the  same  is 
an  estate  tail  for  the  Intent  of  the  devise  is 
manifest  and  certain  that  his  children  or  is- 
sue should  take,  and  as  immediate  devises 
they  cannot  take  because  Ihey  are  not  T&nam 
natura,  by  way  of  remaining  they  cannot 
take,  for  that  was  not  his  intent,  for  the 
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gift  \B  Immediate,  ^erefore  nich  words  are 
words  of  limitation." 

It  seems  to  us  that  the  law  regulating  ex- 
ecutory devises  will  shut  out  the  plaintift 
upon  any  reliance  thereon,  so,  therefore,  we 
must  overrule  the  first  exception  because  Hie 
plaintiff  not  being  in  esse  at  the  death  of 
the  testator,  does  not  take  under  the  will  by 
way  of  executory  devise,  nor  can  the  second 
exception  be  sustained,  for  although  there 
was  no  one  to  take  as  the  representative  of 
the  class  of  B.  F.  Robinson's  children  along 
with  B.  F.  Robinson,  yet  the  will  so  required, 
as  declared  by  the  testator,  who  himself  fix- 
ed the  date  at  which  all  devisees  should  take. 
We  cannot  sustain  the  third  exception,  be- 
cause the  plaintiff  cannot  take  by  way  of 
executory  devise  as  a  co-tenant  of  B  .F. 
Robinson  or  his  assigns. 

The  fourth  exception  is  untenable,  because 
no  definite  and  determinate  proportion  of  the 
real  estate  was  devised  by  the  testator,  they 
not  being  in  esse  at  testator's  death,  at 
which  time  the  will  took  effect 

We  cannot  sustain  the  fifth  exception,  be- 
cause under  our  view  children  of  said  B.  F. 
Robinson  could  not  take  a  share  equal  to 
the  other  two  persons,  B.  F.  Robinson  and 
Elizabeth  Kay  Gaddis. 

We  hold  the  sixth  exception  is  untenable, 
because  the  children  of  B.  F.  Robinson  had 
no  share  of  testator's  lands  when  the  will 
took  effect 

In  the  seventh  exception,  we  do  not  think 
his  honor  erred  in  holding  that  the  gift  here 
was  immediate  and  the  share  of  each  was 
fixed  at  the  testator's  death. 

On  the  eighth  exception,  we  do  not  think 
his  honor  erred  in  holding  that  B.  F.  Robin- 
son and  Elizabeth  Kay  Gaddis  were  entitled 
to  a  partition  of  the  lands  devised  on  the 
death  of  Ihe  testator,  and  that  this  right  of 
partition  would  necessarily  exclude  the  af- 
ter-born children  of  B.  F.  Robinson. 

In  tbe  ninth  exception,  we  do  not  think 
there  was  any  error,  as  has  been  already 
pointed  out  in  this  opinion. 

In  the  tenth  exception,  we  do  not  think  the 
circuit  Judge  erred  in  dismissing  plaintiff's 
complaint  and  denying  that  plaintiff  has  any 
cause  of  action. 

Lastly,  we  do  not  think  his  honor  erred 
in  the  eleventh  exception  in  sustaining  de- 
fendant's demurrer,  and  in  holding  that 
Elizabeth  Kay  Gaddis  and  Benj.  F.  Robinson 
were  entitled  to  partition  which  would  neces- 
sarily exclude  the  after-bom  children  of  B. 
F.  Robinson. 

As  before  remarked,  the  will  takes  effect 
at  the  death  of  the  testator,  and  is  governed 
by  the  provisions  thereof.  These  exceptions 
are,  therefore,  overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be,  and  it  is, 
hereby  afllrmed. 

GARY,  jr.,  concurs  in  the  result 
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McELROY  V.  STATE. 

(Supreme  Court  of  Georgia.    March  22,  1906.) 

L  OBnaxiAL  Law  —  InsTBUGfnons— Aasuicp- 
TioN  OF  Fact. 

The  charge  on  the  subject  of  the  recent 
possession,  not  satisfactorily  explained,  of  eoods 
stolen  from  the  house  at  the  time  the  alleged 
burglary  was  conunitted*  was  not  open  to  tbe 
criticism  urged  against  it 

2.  SaMK— OlBCUMSTANTIAL    EVIDENCE. 

Generally,  where  the  prosecution  relies  ex- 
clusively upon  circumstantial  evidence  for  a 
conviction,  it  is  the  duty  of  the  Judge,  not  only 
to  charge  upon  the  law  of  reasonable  doubt, 
but  also,  whether  requested  or  not,  to  state  to 
the  jury  the  rule  of  law  applicable  in  such  cases, 
to  the  effect  that  the  eviaence  must  connect  the 
accused  with  the  perpetration  of  the  alleged 
offense,  and  must  not  only  be  consistent  with 
his  guilt,  but  inconsistent  with  every  other 
reasonable  hypothesis.  But  when  a  burglary 
is  proved,  and  the  defendant  is  shown  to  nave 
been  in  the  recent  possession  of  goods  stolen 
from  the  house  at  the  time  the  alleged  bur- 
glary was  committed,  and  there  is  also  evidence 
tending  to  show  an  implied  admission  by  the 
accused  of  his  guilt,  and  the  jury  are  properly 
instructed  as  to  the  weight  they  are  authorized 
to  give  to  his  explanation  of  his  recent  pos- 
session of  the  stolen  goods,  and  as  to  the  law 
touching  reasonable  doubt  in  a  criminal  prose- 
cution, a  new  trial  will  not  be  ordered  merely 
because  of  the  failure  of  the  judge  to  charge 
as  to  what  weight  the  law  attaches  to  evidence 
of  a  purely  circumstantial  nature. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  %%  188a-1885.] 

(Syllabus  by  the  Gonrt> 

Error  from  Superior  Court,  Fulton  County; 
L.  S.  Roan,  Judge. 

Herman  McEhroy  was  convicted  of  bur- 
glary, and  brings  error.    Affirmed. 

S.  C.  Crane,  for  plaintiff  in  error.  O.  D. 
Hill,  Sol.  Gen.,  for  the  State. 

EVANS,  J.  The  defendant  was  convicted 
of  burglary  and  excepts  to  the  overruling  of 
his  motion  for  a  new  trial.  The  evidence 
disclosed  that  the  "pressing-club"  house  of 
one  George  Riley  was  broken  into  and  vari- 
ous articles  of  apparel  were  stolen  there- 
from. The  entrance  was  effected  by  the 
breaking  of  a  pane  of  glass,  making  a  hole 
large  enough  to  enable  a  man  to  enter.  On 
the  night  after  the  commission  of  the  bur- 
glary the  defendant  was  arrested,  and  at  the 
time  had  on  his  person  two  of  the  garments 
which  had  been  taken  from  the  house.  He 
was  asked  by  the  arresting  officer  where 
he  got  these  garments,  and  replied  that  he 
purchased  them  from  a  boy  named  Oscar 
Wyatt  giving  at  the  same  time  a  minute 
description  of  the  person  from  whom  he 
claimed  to  have  bought  the  garments.  From 
this  description  furnished  the  officer  he  was 
able  to  Identify  Wyatt,  who  was  arrested 
the  next  night  The  defendant  was  con- 
fronted with  Wyatt  and  the  latter  was  ask- 
ed, in  the  presence  of  the  defendant,  why 
he  sold  these  garments  to  the  defendant 
Wyatt  said  he  did  not  and  thereupon  the 
defendant  said:     "That  is  not  the  boy   I 
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bought  them  from,  anyhow.  I  bought  them 
from  another  boy."  Wyatt  then  said  to  the 
defendant:  "Tou  know  you  broke  that  glass, 
and  you  got  them  clothes,  and  you  hid  the 
clothes  up  behind  that  bar,  and  you  got  the 
overcoat."  The  defendant  made  no  reply  to 
Wyatt,  but  after  they  were  separated  and 
placed  In  different  cells  at  the  station  house, 
immediately  after  this  conversation  occur- 
red, the  defendant  remarked  to  the  officer: 
"I  will  kill  anybody  that  swears  against 
me."  The  officer  subsequently  went  to  the 
bar  designated  by  Wyatt,  and  there  found 
the  clothing  referred  to  by  him.  The  evi- 
dence* further  disclosed  that  on  the  night 
after  the  burglary  the  defendant  sold  a  coat 
and  a  pair  of  pants  for  a  small  sum  of  mon- 
ey to  a  man  who  was  working  at  a  certain 
bar;  these  garments  being  other  than  those 
which  the  defendant  was  wearing  when  ar- 
rested. The  clothing  was  positively  identi- 
fied as  part  of  the  apparel  which  had  been 
stolen  from  the  premises  burglariously  en- 
tered. In  his  statement  to  the  Jury  the  de- 
fendant gave  a  rather  confused  account  con- 
cerning his  possession  of  the  stolen  property, 
claiming  that  he  bought  the  clothing  from 
Oscar  Wyatt  in  the  presence  of  several  per- 
sons, none  of  whom  were  present  at  the 
trial. 

1.  The  first  complaint  in  the  motion  for  a 
new  trial  is  based  upon  the  following  in- 
struction of  the  court:  "Now  I  charge  you, 
gentlemen,  that  If  it  be  shown  by  the  evi- 
dence In  this  case,  beyond  a  reasonable 
doubt,  that  some  one  did  break  and  enter  the 
pressing-club  house  of  George  Riley,  in  this 
county,  and  about  the  time  charged  in  this 
bill  of  indictment,  and  it  was  his  place  of 
business,  and  you  believe  that  there  was 
valuable  goods  contained  in  that  house  at 
the  time,  and  that  this  breaking  and  enter- 
ing was  done  with  intent  to  steal,  or  if,  after 
breaking  and  entering,  the  parties  did  steal 
therefrom  goods  of  the  value  as  here  char- 
ged and  as  here  described,  and  if  it  be  shown, 
gentlemen,  that  recently  thereafter  this  de- 
fendant was  found  in  possession  of  those 
goods,  or  a  portion  thereof,  so  stolen  from 
that  house,  if  there  were  any  stolen,  then, 
gentlemen,  that  would  be  a  circumstance 
from  which  you  would  be  authorized  to  find 
him  guilty  of  the  offense  of  burglary,  unless 
he  made  an  explanation  of  his  possession  of 
those  goods  consistent  with  his  innocence  in 
your  opinion,  of  all  of  which  you  are  to  be 
the  Judges."  The  alleged  error  is  in  the  in- 
timation of  an  opinion  that,  in  case  the  Jury 
found  a  burglary  had  been  committed,  there 
must  have  been  more  than  one  person  en- 
gaged in  the  commission  of  the  offense,  and 
because  the  Jury  were  told  they  could  pre- 
sume the  defendant's  guilt  from  his  posses- 
sion of  a  portion  of  the  stolen  property,  un- 
less his  explanation  of  such  possession  satis- 
fied the  Jury  beyond  a  reasonable  doubt  of 
his  Innocence.  On  the  trial  of  the  case  it 
was  admitted  by  the  solicitor  that  "Oscar 


Wyatt  was  indicted  Jointly  with  the  defend- 
ant, and  appeared  in  court  and  tendered  and 
filed  a  plea  of  guilty  for  the  same  burglary 
and  larceny  as  set  out  in  the  indictment  in 
the  case."  But  nothing  in  the  lang^uage  em- 
ployed by  the  court  could  be  fairly  constm- 
ed  into  an  assumption  that  the  defendant 
was  one  of  two  or  more  parties  who  brc^e 
and  entered  the  house  from  which  the  goods 
were  stolen.  It  was  the  theory  of  the  state 
that  both  Wyatt  and  the  defendant  were 
guilty  of  the  burglary.  Wyatt  had  pleaded 
guilty,  and  his  guilt  was  established.  Tbe 
defendant's  guilt  or  innocence  was  the  snl>- 
Ject-matter  of  the  investigation,  *  and  tbe 
charge  was  adjusted  to  the  evidence.  It 
amounted  to  no  more  than  an  instruction 
that,  if  the  Jury  should  find  that  the  defend- 
ant and  the  other  person,  whose  guilt  was 
admitted,  did  break  and  enter  the  building 
and  steal  therefrom  the  goods  described  in 
the  indictment,  then  the  offense  would  be 
burglary,  and,  if  the  Jury  should  find  tbat 
some  of  the  goods  stolen  from  the  bouse 
were  found  in  the  recent  possession  of  tbe 
defendant  they  should  consider  this  clrcnm- 
stance  in  passing  upon  his  guilt  or  innocence, 
and  would  be  authorized  to  find  him  guilty 
of  the  offense  charged  against  him,  unless 
he  made  such  an  explanation  of  his  posses- 
sion as  was,  in  their  opinion,  consistent  witb 
his  Innocence.  As  to  the  critlsclsm  tbat  tbe 
charge  of  the  court  placed  upon  the  accused 
the  burden  of  establishing  his  Innocence  be- 
yond a  reasonable  doubt,  the  language  of  tbe 
charge  Itself  1?  a  refutation  of  the  strained 
and  unwarranted  construction  put  upon  it. 
2.  The  court  did  not  charge  the  Jury  on  tlie 
subject  of  circumstantial  evidence,  and  tbe 
omission  to  do  so  is  made  a  ground  of  tbe 
motion  for  a  new  trial.  Generally,  in  cas^ 
where  the  prosecution  relies  exclusively  np- 
on  circumstantial  evidence  for  a  conviction* 
it  is  the  duty  of  the  Judge,  not  only  to  charge 
up<Mi  the  law  of  reasonable  doubt,  but  also, 
whether  so  requested  or  not,  to  state  to  tbe 
Jury  the  rule  of  law  applicable  in  such  cases, 
to  the  effect  that  the  evidence  must  connect 
the  accused  with  the  perpetration  of  the  al- 
leged offense,  and  must  not  only  be  consistent 
with  his  guilt  but  inconsistent  with  every 
other  reasonable  hypothesis.  Hamilton  v. 
State,  96  Ga.  301,  22  S,  E.  528.  But  in  tbe 
present  case  tbe  evidence  upon  which  tbe 
state  relied  was  not  entirely  circumstantial 
in  its  nature.  When  the  accused  was  con- 
fronted with  Wyatt,  the  former  was  directly 
charged  by  Wyatt  with  having  brok^i  tbe 
window,  stolen  the  clothes,  getting  the  over- 
coat, and  hiding  the  clothing  in  a  barroom. 
Notwithstanding  this  criminal  charge  was 
made  against  the  accused  within  his  bearing 
and  in  his  immediate  presence,  he  made  no 
reply  to  the  accusation.  Shortly  afterwards 
he  remarked  to  the  arresting  officer:  "I  will 
kill  anybody  that  swears  against  me."  ,  Ajv 
parently,  therefore,  the  accused  had  in  mind 
what  Wyatt  had  Just  said  to  him,  and  under- 


Ga.) 


PRINCE  V.  NBAL-MILLARD  CO. 


761 


stood  that  be  was  charged  with  having  com- 
mitted a  burglary,  and  would  be  brought  to 
trial.  Nothing  bad  transpired  while  he  was 
with  the  oflScer,  after  the  interview  with 
Wyatt  to  evoke  this  threat  against  any  one 
who  might  appear  against  him  as  a  witness. 
Pen.  Code  1895,  |  1003,  declares  that  '*ac- 
quiescence,  or  silence,  when  the  circumstances 
require  an  answer  or  denial,  or  other  con- 
duct, may  amount  to  an  admission."  This 
burglary  had  but  recently  been  committed, 
and  the  defendant  was  arrested  and  called  on 
to  acount  for  bis  possession  of  garments 
which  he  was  wearing  and  which  had  been 
stolen  from  the  house  burglariously  entered 
through  a  window.  He  told  the  arresting 
officer  that  be  had  purchased  the  garments 
from  a  negro  boy  whose  name  was  Oscar 
Wyatt  When  Wyatt  and  the  accused  were 
brought  together  in  the  station  iiouse,  Wyatt 
denied  that  he  sold  the  clothing  to  the  ac- 
cused, and  positively  charged  him  with  hav- 
ing committed  the  burglary.  The  circum- 
stances were  such  that,  If  the  defendant  had 
honestly  come  into  possession  of  the  stolen 
clothing  he  was  then  wearing,  he  would 
most  probably  have  denied  the  imputation 
that  be  himself  was  the  burglar  and  the 
thief.  Instead  of  making  any  denial,  he  re- 
mained silent  The  jury  were  authorized, 
imder  these  circumstances,  to  construe  his 
silence  as  an  implied  admission  of  the  charge 
made  against  him.  Drumright  v.  State,  29 
Oa.  481;  Davis  v.  State,  114  Ga.  109,  39  S.  E. 
906.  While  his  silence  could  not  properly  be 
styled  a  confession,  still  it  amounted  to  an 
Implied  admission  of  guilt,  which  made  the 
case  one  not  wholly  dependent  upon  circum- 
stantial evidence.  It  was  decided  in  Maug- 
ham V.  State,  87  Ga.  549,  13  S.  E.  558,  that 
"recent  possession,  not  satisfactorily  ex- 
plained, of  goods  stolen  from  the  house  at 
the  time  the  alleged  burglary  was  committed^ 
may  be  sufficient  as  a  basis  of  conviction  of 
burglary,  where  the  burglary  has  been  estab- 
lished and  the  jury  believe  from  all  the  evi- 
dence beyond  a  reasonable  doubt  that  the  ac- 
cused is  the  guilty  party."  Where  the  evi- 
dence relied  on  consists  solely  of  proof  of  the 
burglary  and  the  recent  and  unexplained 
possession  of  goods  taken  from  the  house  at 
the  time  of  the  burglarious  entry,  the  court 
should  always  instruct  the  jury,  without 
formal  request,  under  what  circumstances  a 
conviction  upon  circumstantial  evidence  Is 
warranted.  But  where  there  is  evidence 
tending  to  show  an  Implied  admission  by  the 
accused  of  his  guilt,  and  the  jury  are  proper- 
ly instructed  as  to  the  weight  they  are  au- 
thorized to  give  to  his  explanation  of  his  re- 
cent possession  of  the  stolen  goods,  and  as  to 
the  law  touching  reasonable  doubt  in  a 
criminal  prosecution,  a  new  trial  will  not  be 
ordered  merely  because  of  the  failure  of  the 
judge  to  charge  as  to  what  weight  the  law 
attaches  to  evidence  of  a  purely  circum- 
stantial nature.  Jones  v.  State,  105  Ga.  649, 
81  S.  E.  574.    The  evidence  against  the  ac- 


cused in  the  present  case  was  sufficient  to 
authorize  the  jury  to  infer  his  gxillt,  and  uis 
conviction  should  be  allowed  to  stand. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(124  Ga.  884) 
PRINCE  V.   NBAI/-MILLARD  CO. 
(Supreme   Court  of   Georgia.    Feb.   19,   1906.) 

1.  CONSTITOTIONAI.     LaW— DUB     PBOGESS     OF 

Law—Mechanics'  Libns. 

Tlie  law  creating  liens  in  favor  of  material- 
men furnishing  materials  to  a  contractor  for 
the  improvement  of  real  estate,  embodied  in 
section  2801,  subsec.  2,  of  the  Civil  Code  of 
1895,  as  amended  by  the  act  of  1897  (Acte 
1897,  p.  30)  and  the  act  of  1899  (Acts  1899. 
p.  33),  as  hitherto  construed  by  this  court,  is 
not  in  violation  of  the  section  of  the  Constitu- 
tion which  declares  that  no  person  shall  be 
deprived  of  his  property  without  due  process 
of  law,  or  the  provision  which  guaranties  that 
protection  to  property  shall  be  impartial  and 
complete. 

[Ed.  Note.— -For  cases  in  point,  see  vol.  10, 
Ont.  Dig.  Constitutional  Law,  §  940.] 

2.  Mechanics*   Liens— Matebialman's  Lien 
— Payments  to  Contractor. 

Where  an  owner  of  property  entered  Into 
an  agreement  with  a  contractor  to  make  im- 
provements thereon,  and  the  contractor,  after 
partly  completing  the  work,  abandoned  it,  and 
the  owner  took  charge  and  completed  it  at  a  cost 
less  than  the  total  contract  price;  and  where 
a  materialman  who  had  furnished  material  to 
the  contractor  which  was  used  in  the  improve- 
ment, proceeded  to  foreclose  his  lien  on  the 
f>roperty,  for  an  amount  less  than  the  balance 
eft  after  deducting  the  cost  of  completion  from 
the  contract  price,  if  the  owner  sought  to  de- 
fend against  such  proceeding  on  the  ground 
that  he  had  made  advances  or  payments  to  the 
contractor,  it  was  incumbent  on  him  to  shoiw 
that  he  had  done  so  in  accordance  with  the 
provisions  of  the  law  creating  materialmen's 
liens,  or  that  amounts  advanced  by  him  to  the 
contractor  had  been  properly  appropriated,  in 
the  manner  indicated  in  the  decision  in  Green 
V.  Farrar  Lumber  Co.,  46  S.  E.  62,  119  Ga. 
30. 

3.  Same— Application   of   Payments  —  Evi- 
dence—Sufficiency. 

The  evidence   in  the  present  case  failing 
to  establish  a  defense,  a  verdict  in  favor  of  the 
plaintiff  was  not  contrary  to  law  or  the  evi- 
dence. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham 
County ;  Geo.  T.  Cann,  Judge. 

Action  by  the  Neal-Millard  Company 
against  E.  L.  Prince.  There  was  judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

The  Neal-Millard  Company,  a  corporation 
doing  business  as  a  materialman,  proceeded 
to  foreclose  a  lien  on  certain  property  belong- 
ing to  E.  L.  Prince  for  material  furnished  by 
it  and  used  in  building  on  the  lot,  which 
material  was  furnished  upon  the  contract 
and  employment  of  one  Herb,  a  contractor 
employed  by  the  owner  and  engaged  in  erect- 
ing the  improvement  Herb  made  no  de- 
fense. Prince  defended  on  the  ground  that 
the  contractor  abandoned  his  contract  before 
its  completion,  leaving  the  house  in  an  un- 
finished ronditlon ;  that  at  the  time  of  such 
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abandonment  tbe  owner  had  more  than  paid 
him  for  what  had  been  done ;  and  that  It  was 
necessary  to  expend  more  than  the  balance 
due  under  the  contract  in  the  completion  of 
the  work.  A  motion  was  made  to  dismiss 
the  proceeding  on  the  ground  that  the  act  of 
18d9  amending  section  2801  of  the  Civil  Ck)de 
was  unconstitutional  because  opposed  to  the 
principle  that  no  person  shall  be  deprived  of 
property  except  by  due  process  of  law,  and 
the  principle  that  protection  to  property  must 
be  impartial  and  complete;  and  that  if  the 
act  were  constitutional  the  declaration  was 
fatally  defective  In  not  alleging  that  Herb, 
the  principal  contractor,  completed  his  con- 
tract or  did  not  abandon  the  same,  or  that  the 
material  furnished  was  such  as  the  contract 
required.  The  motion  was  overruled  and  the 
defendant  excepted  pendente  lite.  On  the 
trial  the  evidence  disclosed  that  the  contract 
price  of  the  work  was  $1,662.50 ;  that  while 
Herb  was  at  work  Prince  advanced  to  him 
amounts  aggregating  $1,245;  that  after  he 
abandoned  the  work  Prince  necessarily  ex- 
pended $660.40  in  completing  it  The  fur- 
nishing of  the  materials  by  the  plaintiff  on 
the  order  of  Herb,  their  use  in  making  the  im- 
provements, the  revoking  of  the  lien,  and  the 
proceeding  to  foreclose  it  in  the  manner  point- 
ed out  by  the  statute  appeared.  Herb  testi- 
fied, that  he  was  engaged  in  carrying  on 
several  building  contracts  for  different  people 
at  the  same  time;  that  he  received  money 
from  all  the  contracts,  and  paid  it  out  on  all 
the  contracts  in  the  ordinary  course  of  busi- 
ness ;  that  he  never  made  any  attempt  to  pay 
for  each  job  out  of  money  derived  from  that 
alone,  and  could  not  say  what  proportion  of 
the  money  received  from  Prince  was  applied 
to  the  accounts  due  for  his  house,  and  that  he 
had  no  data  on  hand  as  to  parties,  amounts 
or  debts.  The  jury  found  for  the  plaintifT. 
The  defendant  moved  for  a  new  trial,  which 
was  overruled,  and  he  excepted. 

Adams  &  Adams,  for  plaintiff  in  error. 
Twiggs  &  Oliver,  for  defendant  In  error. 

LUMPKIN,  J.  (after  stating  the  above 
facts).  In  the  civil  law  certain  creditors  were 
declared  to  be  privileged.  Among  these 
were  periMns  who  had  contributed  to  the 
preservation,  repair,  enlargement,  or  creation 
of  an  improvement  on  land.  Domat  says: 
''Architects  and  other  undertakers,  and  artif- 
icers, who  bestow  their  labor  on  buildings 
or  other  works,  and  who  furnish  other  ma- 
terials, and  in  general  all  those  who  employ 
their  time,  their  labor,  their  care,  or  furnish 
any  materials,  whether  it  be  to  make  a  thing, 
or  to  repair  it,  or  to  preserve  it,  have  the 
same  privilege  for  their  salaries,  and  for 
what  they  furnish,  as  those  who  have  ad- 
vanced money  for  these  kinds  of  work,  and 
which  the  seller  has  for  the  price  of  the  thing 
Bold.*'  Domat's  Civil  Law  (Cushlng's  Ed.) 
688,  I  1744b  At  common  law  there  was  no 
Hen  in  favor  of  a  mechanic  or  materialman 
doing  work  or  furnishing  material   for  the 


improvement  of  land  or  buildings.  Ttie  ear- 
lier statutes  passed  for  this  purpose  generally 
gave  a  lien  to  persons  having  direct  con- 
tractual relations  with  the  owner,  but  not  to 
persons  furnishing  materials  or  performing 
labor  for  the  contractor.  Other  statutes  were 
in  time  passed  extending  the  right  to  assert  a 
lien  to  persons  who  did  not  have  a  direct  con- 
tractual relation  with  the  owner,  but  fnmisb- 
ed  labor  or  materials  for  the  improvement  of 
the  real  estate  through  contracts  with  tbe 
contractor.  As  stated  by  Judge  Lurton  in 
Jones  V.  Great  Southern,  etc,  Co.,  86  Fed.  879, 
30  C.  C.  A.  108.  "This  was  accomplished  in 
two  ways:  (1)  By  giving  to  creditors  of  the 
contractor  a  derivative  lien,  whereby  they 
were  substituted  to  the  rights  of  the  contract- 
or as  they  existed  when  notice  was  given  of 
the  claim.  Such  statutes  were  in  the  nature 
of  mere  garnishee  or  attachment  proceedings, 
and  were  subject  to  no  criticism  as  doing  in- 
justice to  the  owner.  Payment  in  advance 
was  a  defense  under  such  statutes,  for  the 
contractor's  creditors  could  stand  in  no  better 
situation  than  he  did.  So,  if  he  had  no  lien, 
his  creditors  had  none,  as  thehr  utmost  right 
was  to  be  substituted  to  the  contractor's  place. 
(2)  Or  by  statute  which  gave  to  those  who 
furnished  such  labor  or  materials  to  the  con- 
tractor a  direct  or  independent  ll&k  upon  the 
building  and  land  of  the  owner.''  On  ac- 
count of  the  fact  that  two  leading  commer- 
cial states  respectively  adopted  substantially 
these  two  liens  of  legislation,  which  others 
have  followed,  resulting  in  decisions  ap- 
parently conflicting,  the  two  methods  have 
frequently  been  referred  to  as  the  ''New  York 
system"  and  the  "Pennsylvania  system." 
The  one  gives  a  Hen  to  the  subcontractor  by 
way  of  subrogation,  made  effectual  by  notice; 
the  other  gives  a  direct  lien  to  the  material- 
man or  laborer,  which  has  sometimes  been 
said  to  result  from  an  agency  created  by 
statute^  and  sometimes  from  an  implied 
agency  vested  in  the  original  contractor.  An- 
other statement  is  that  the  contract  is  made 
in  view  of  the  law  which,  if  valid,  enters  Into 
it,  rather  than  that  there  is  the  creation, 
strictly  speaking,  of  an  agency,  unless  the 
statute  so  declares.  The  Supreme  Court  of 
Missouri  decided  that  the  statute  of  that  state 
created  no  agency,  and  that  the  owner  was 
not  bound  by  the  price  agreed  upon  between 
the  contractor  and  materialman,  but  only  for 
the  market  value  of  the  materials.  Deardorff 
V.  Everhartt,  74  Mo.  37.  See,  on  this  subject, 
Merrigan  v.  Bnglish,  9  Mont  113,  22  Pac  454^ 
6  L.  R.  A.  837,  838;  Hunter  v.  Truckee  Lodge, 
14  Nev.  88-46  (on  rehearing) ;  20  Am.  &Eng. 
Enc.  L.  (2d  Ed.)  850.  Phillips  on  Mechanics' 
Liens  (dd  Ed.)  |  57,  after  referring  to  the 
two  systems  (of  which  he  says  the  Pennsyl- 
vania system  was  the  first),  adds:  "The 
plan  of  conferring  on  them  a  right  of  lien 
for  all  sums  which  may  be  due  them,  irre- 
spective of  payments  already  made  by  tbe 
owner  to  the  contractor,  has  not  met  with 
much  favor  in  later  legislation.    Tbe  tend* 
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ency  has  been  rather  to  confine  th^r  right  to 
what  may  be  owing  by  the  owner  at  the  time 
of  notice  to  him  of  their  claims." 

In  considering  the  general  nature  of  a  lien 
given  to  mechanics  and  materialmen  fur- 
nishing labor  or  materials  to  the  contractor 
under  the  law  of  Tennessee,  though  not 
discussing  the  Constitution  of  the  law  it 
was  said  in  Central  Trust  Co.  v.  Condon, 
81  U.  S.  App,  887,  67  Fed.  84,  14  C.^C.  A. 
814:  •♦A  subcontractor's  lien  under  the 
statute  is  not  dependent  on  the  principal 
contractor's  having  perfected  his  lien.  Green 
V.  TSnillams,  92  Tenn.  220,  21  S.  W.  520,  19 
L.  R.  A.  478.-  It  is  independent  of  and  su- 
perior to  his  Hen,  and  is  only  limited  by 
the  amount  due  to  the  principal  contractor 
at  the  time  of  the  service  of  notice  by  the 
subcontractor  on  the  railroad  company."  In 
Central  Trust  Co.  v.  Richmond  Co.,  31  U.  S. 
App.  875,  688,  68  Fed.  90,  15  C.  C.  A.  273, 
41  Ia.  R.  A.  458,  the  case  dealt  with  was 
one  arising  under  a  statute  of  Kentucky, 
and  It  was  said  that  **the  clear  purpose  of 
the  Kentucky  statute  was  to  make  the  Hens 
of  the  contractor  and  subcontractor  inde- 
pendttit,  direct  liens,  the  latter  limited  only 
by  the  amount  of  the  original  contract  price. 
The  Hen  of  the  subcontractor  does  not  spring 
out  of  the  lien  of  the  contractor,  and  is 
not  derived  therefrom  or  subordinate  there- 
to." Though  Pennsylvania  is  treated  as  the 
paroit  of  the  direct  lien  system.  Judge  Lur- 
ton  in  the  decision  above  referred  to  declares 
that  '*the  state  of  the  decisions  in  Pennsyl- 
vania is  quite  peculiar."  Jones  v.  Great 
Southern  Fireproof  Hotel  Co.,  86  Fed.  377, 
878,  80  C.  C.  A.  lOa  Thus  In  Watars  v. 
Wolf,  162  Pa.  153,  29  Atl.  646,  42  Am.  St 
Bep.  815^  a  contractor  agreed  neither  to  have 
a  lien  nor  to  create  one  in  favor  of  others. 
A  subcontractor  who  had  not  consented  to 
the  stipulation  asserted  a  lien.  The  court 
held  that  the  act  of  1891,  which  provided 
that  the  owner  should  make  no  contract  with 
the  contractor  which  would  operate  to  de- 
feat the  rights  of  subcontractors  and  ma- 
terialmen to  file  Hens,  and  that  they  should 
have  a  Hen  notwithstanding  any  stipula- 
tion to  the  contrary  between  the  owner  and 
the  contractor,  was  unconstitutional  as  In- 
terfering with  the  right  of  "acquiring,  pos- 
sessing, and  protecting  property."  On  the 
subject  of  stipulations  against  Hens  and  the 
conflicting  decisions  as  to  them,  see  20  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  363,  and  notes. 

In  general,  direct  lien  laws  have  been  held 
constitutional,  although  certain  extreme  laws 
or  provisions  In  laws  seeking  to  protect  me- 
chanics and  materialmen  have  been  held  un- 
constitutional. Boisot  on  Mechanics'  Liens 
(3d  Ed.)  §§  22-24;  Phillips  on  Mechanics' 
Liens  (3d  Ed.)  §§  30-33a ;  Hlghtower  v.  Bai- 
ley, 108  Ky.  198,  56  S.  W.  147,  49  L.  R.  A. 
255,  94  Am.  St.  Rep.  350;  Smith  v.  New- 
bauer,  144  Ind.  95,  42  N.  E.  40,  33  L.  R.  A. 
6S5.  The  two  conflicting  views  as  to  the  con- 
stjctutionality  of  an  act  which  gave  to  sub- 


contractors, laborers,  and  those  who  fur- 
nished machinery  or  material  to  the  con- 
tractor an  independent  Hen  wiU  be  clearly 
seen  by  comparing  Overton  on  Law  of  Liens, 
578,  I  553;  John  Spry  Lumber  Co.  v.  Sault 
Savings  Bank  Co.,  77  Mich.  199,  43  N.  W. 
778,  6  L.  R  A.  204,  18  Am.  St  Rep.  396; 
Palmer  v.  Tingle,  55  Ohio  St  423,  45  N.  E. 
813 ;  and,  on  the  other  hand,  the  exhaustive 
opinion  in  Jones  v.  Great  Southern  Hotel 
Co.,  86  Fed.  370,  80  C.  C.  A.  108.  For  an  in- 
stance of  extreme  provisions  held  uncon- 
stitutional,  see  Randolph  v.  Builders'  A 
Painters'  Supply  Co.,  106  Ala.  501,  17  South. 
721.  Two  provisions  of  that  act  were 
specially  attacked,  first,  that  persons  de- 
clared to  be  entitled  to  a  Hen  should  also 
have  a  lien  for  attorney's  fees ;  and,  second, 
a  declaration  that  the  fact  that  a  person 
furnishing  materials  was  not  notified  in 
writing  not  to  furnish  such  materials,  by 
the  person  in  whom  the  title  was  vested 
at  the  time  such  materials  were  furnished, 
should  be  prima  facie  evidence  that  they 
were  furnished  by  and  with  the  consent  of 
the  owner.  This  was  held  to  be  an  uncon- 
stitutional interference  with  property,  un- 
der the  guise  of  fixing  a  rule  of  evidence. 
See,  also  Meyer  v.  Berlandl,  39  Minn.  438, 
40  N.  W.  513,  1  L.  R.  A.  777.  12  Am.  St  Rep. 
663.  In  the  last  case  cited  it  was  said: 
"The  basis  of  the  right  to  enforce  a  claim, 
as  a  Hen  against  property,  is  the  consent 
of  the  owner,  and  it  is  upon  this  principle 
alone  that  laws  giving  liens  to  subcontract- 
ors are  sustained.  The  contract  of  the  own- 
er with  the  contractor  Is,  under  the  law, 
the  evidence  of  the  authority  of  the  latter 
to  charge  the  property  with  liabilities  in- 
curred by  him  In  performing  his  contract" 
In  the  Randolph  Case  it  is  said:  "Nor  is 
it  denied,  that  the  owner's  contract  Is  made 
under  and  subject  to  the  provisions  of  the 
existing  lien  law,  provided  these  provisions 
do  not  infringe  his  constitutional  rights." 

A  review  of  the  legislation  which  has  been 
enacted  in  this  state  on  the  subject  of  liens 
of  mechanics  and  materialmen  may  not  be 
uninteresting.  The  first  act  which  I  have 
found  creating  Hens  of  the  character  now  un- 
der  consideration  is  that  of  December  18, 
1820,  entitled,  "An  act  to  give  master  carpen- 
ters and  master  masons  a  Hen  on  buildings 
erected  by  them  In  the  city  of  Savannah." 
Dawson's  Compilation,  p.  301,  No.  851.  On 
December  22,  1834,  an  act  was  passed  de- 
claring that  all  debts  should  thereafter  be- 
come due  to  any  mason  or  carpenter  In  the 
counties  of  Richmond  and  Mcintosh  and  the 
cities  of  Savannah,  Macon,  and  Columbus  for 
work  done  and  material  furnished  for  build- 
ing' or  repairing  any  house,  when  no  per- 
sonal security  should  be  taken,  should  con- 
stitute an  incumbrance  on  the  house  and 
premises.  All  other  laws  giving  masons  and 
carpenters  Hens  were  r^ealed.  On  Decem- 
ber 28,  1837,  the  provisions  of  this  act  were 
extended  to  all  the   counties   of  the   state. 
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See  Cobb's  Dig.  A^aws,  pp.  555,  557.  When 
the  original  Code  (which  was  adopted  by  the 
act  of  1860,  to  take  effect  January  1,  1862, 
and  the  operation  of  which  was  suspended  by 
the  act  of  1861  until  January  1,  1863)  be- 
came the  law,  it  was  provided  In  section  1971 
that  "all  mechanics  who  have  taken  no  per- 
sonal security  therefor,  shall  have  a  lien  on 
every  house,  and  the  premises  to  which  It 
shall  be  attached,  for  work  done  or  materials 
furnished  in  building  or  repairing  such  house, 
which  lien  shall  be  superior  in  dignity  and  of 
higher  claim  than  any  other  Incumbrance 
without  regard  to  date.  And  such  lien  upon 
the  improvements  made  by  the  mechanic 
shall  attach  to  them  without  regard  to  the 
title."  An  act  was  passed  In  1866  which  it 
is  unnecessary  to  set  out,  as  It  contained 
nothing  material  to  the  present  consideration. 
On  February  24,  1873  (Acts  1873,  p.  42),  a 
general  act  was  passed  regulating  the  law  of 
liens  in  this  state.  After  providing  for  a 
lien  in  favor  qt  mechanics,  contractors,  and 
materialmen.  It  proceeded:  "When  work 
done,  or  material  furnished  for  the  improve- 
ment of  real  estate,  is  done,  or  may  be  fur- 
nished upon  the  employment  of  a  contractor, 
or  some  other  person  than  the  owner,  then, 
and  in  that  case,  the  lien  given  by  this  sec- 
tion shall  attach  upon  the  real  estate  im- 
proved, as  against  such  true  owner,  upon 
written  notice  given  to  him,  stating  the 
amount  claimed,  before  he  settles  with  or 
pays  such  contractor  or  employer,  and  when 
he  has  settled  or  paid  in  part  only,  for  the 
balance  still  unpaid  at  the  time  of  such 
notice."  This  act  was  Incorporated  in  the 
Ck>des  of  1873,  and  1882,  beginning  with  sec- 
tion 1972.  On  October  19,  1891,  an  act  was 
passed  **to  provide  additional  security  to 
materialmen  and  laborers ;  to  provide  a  pen- 
alty for  making  false  affidavits,  and  for  other 
purposes."  Acts  1890-91,  p.  233.  This  was 
codified  in  the  Code  of  1895,  In  sections  2802, 
2803.  But  it  has  been  held  not  to  have 
created  a  lien  or  amended  the  lien  laws. 
Wilder's  Sons  Co.  v.  Walker,  98  Ga.  508,  25 
S.  E.  571.  On  December  18,  1893  (Acts  1893, 
p.  34),  an  act  was  passed  amending  section 
1979  of  the  Code  of  1882.  It  provided  that 
when  work  was  done  or  material  furnished 
upon  the  employment  of  a  contractor  or  some 
other  person  than  the  owner,  the  lien  should 
attach  upon  the  real  estate  Improved,  as 
against  such  true  owner,  for  a  lien  of  25  per 
cent,  of  the  contract  price  of  the  work  done 
or  material  furnished,  upon  written  notice 
given,  within  30  days,  to  the  owner,  of  the 
amount  of  work  done  or  material  furnished. 
On  December  16, 1895  (Acts  1895,  p.  27),  sec- 
tion 1979,  of  the  Code,  as  amended  by  the  act 
of  1893,  was  again  amended,  by  providing 
that  such  liens  should  attach  upon  such  real 
estate  as  against  the  owner  to  the  extent  of 
no  more  than  25  per  cent  of  the  contract 
price  agreed  to  be  paid  by  the  owner  to  the 
contractor  or  person  other  than  the  owner, 


and  by  providing  further  for  the  dlstrlbijtion 
of  said  25  per  cent  The  act  of  1873,  aa 
amended  by  the  acts  of  1893  and  1895,  waa 
incorporated  in  the  Code  of  1895,  in  section 
2801,  which  was  divided  into  four  subsections^ 
On  December  18,  1897,  an  act  was  passed  re- 
pealing paragraphs  3  and  4  of  section  2801 
of  the  Code,  and  also  sections  2802  and  2803, 
and  making  additions  to  paragraph  2  of  sec- 
tion 2801.  This  struck  out  the  25  per  cent 
clause,  and  provided  for  the  lien  of  material 
men  to  attach  as  against  the  true  owner  upon 
written  notice  given  to  him,  within  30  days, 
of  the  amount  of  work  done  or  material  fur- 
nisheds  provided  that  in  no  •  event  should 
the  lien  attach  for  a  sum  greater  than  such 
balance  as  the  owner  might  be  Indebted  to 
the  person  having  the  contract  at  the  time 
of  the  service  of  such  notice.  On  December 
19, 1 1899  (Acts  1899,  p.  33),  paragraph  2  of  sec- 
tion 2801  of  the  Code  was  still  further  amend- 
ed so  as  to  read  as  follows:  "When  work 
done,  or  material  furnished  for  the  improve- 
ment of  real  estate  is  done  or  may  be  fur- 
nished upon  the  employment  of  a  contractor, 
or  some  other  person  than  the  owner,  then, 
and  in  that  case  the  Hen  given  by  this  section 
shall  attach  upon  the  real  estate  improved, 
as  against  such  true  owner,  for  the  amount  of 
the  work  done,  or  material  furnished,  unless 
such  true  owner  shows  that  such  lien  has 
been  waived  In  writing,  or  produces  the 
sworn  statement  of  the  contractor,  or  other 
person,  at  whose  instance  the  work  was  done 
or  material  was  furnished,  that  the  agreed 
price  or  reasonable  value  thereof  has  been 
paid;  provided,  that  In  no  event  shall  the 
aggregate  amount  of  liens  set  up  hereby  ex- 
ceed the  contract  price  of  the  improvements 
made."  Thus  the  law  still  stands,  and  in  re- 
gard to  it  the  later  decisions  referred  to 
herein  were  made. 

From  this  it  will  be  seen  that  numerous 
and  Important  changes  have  been  made  in  the 
laws  of  this  state  giving  liens  to  mechanics 
and  material hien.  There  has  not  always 
been  an  adherence  to  the  Pennsylvania  sys- 
tem or  to  the  New  York  system,  but  our  lien 
laws  have  sometimes  approximated  one  and 
sometimes  the  other,  and  have  sometimes  In- 
cluded special  and  peculiar  provisions.  In 
the  beginning  they  were  more  like  the  Penn- 
sylvania system,  then  they  changed  Into  a 
greater  similarity  to  the  New  York  system, 
and  again  changed  so  as  to  more  nearly  ap- 
proximate the  Pennsylvania  system.  It  has 
been  held  that  the  existence  of  the  relation 
of  owner  and  contractor  is  necessary  as  a 
basis  for  a  lien  in  favor  of  one  furnishing 
materials  to  the  contractor  (Sbechan  v. 
South  River  Brick  Co.,  Ill  Ga.  444. 36  S.  R 
759;  20  Am.  &  Eng.  Enc  Law  [2d  E3d.]  250); 
that  the  statute  does  not  modify  the  general 
principle  that  the  title  of  the  true  owner  can- 
not be  Incumbered  by  a  lien,  without  some 
act  on  his  part  signifying  his  assent  (Rep- 
pard  v.  Morrison,  120  Ga.  28,  47  S.  E.  554)  i 
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and  that  the  creation  of  a  lien  In  favor  of  a 
person  furnishing  material  to  a  contractor, 
**or  some  other  x>erson  than  the  owner/' 
means  some  person  occupying  a  relation  to 
the  owner  similar  to  that  of  a  contractor,  and 
does  not  include  a  lessee  or  stranger.  Pitts- 
burgh Plate  Glass  Go.  y.  Peters  Land  Co., 
123  6a.  723,  51  S.  B.  725.  In  this  connection 
compare  20  Am.  &  £ng.  Law  (2d  EHl.) 
814,  315,  850,  362  (56) .  As  construed  by  this 
court,  we  think  the  law  referred  to  is  not 
violative  of  the  section  of  the  Ck)nstitution 
which  declares  that  no  penion  shall  be  de- 
prived of  his  property  without  dine  process 
of  law,  or  that  clause  which  guaranties 
that  protection  to  property  shall  be  im- 
partial   and   complete. 

^  3.  In  Hunnicutt  v.  Van  Hoose,  111  Ga. 
518^  36  S.  E.  669,  which  was  decided  when 
the  law  required  the  owner  only  to  retain 
25  per  cent  of  the  contract  price  of  the 
building,  it  was  held  that  he  might  make 
partial  payments  to  the  contractor,  provided 
he  retained  such  per  cent;  that  if  before 
the  completion  of  the  building  according 
to  the  contract  the  contractor  abandoned  the 
work  and  left  the  building  uncompleted  it 
was  the  right  of  the  owner  to  take  possession 
of  the  same  and  complete  it;  and  if  in  doing 
so,  the  amount  required  for  the  completion, 
when  added  to  the  sums  properly  paid  to 
the  contractor,  exceeded  the  original  con- 
tract price,  such  owner  of  his  property  was 
not  liable  to  a  materialman  for  any  amount. 
All  the  Justices  concurred,  except  Fish,  J., 
who  dissented.  In  Green  v.  Farrar  Lumber 
Co.,  119  Ga.  30,  46  S.  R  62,  it  was  held  that 
**the  owner  of  property  improved  by  a  con- 
tractor is  bound  to  see  that  money  paid 
by  him  to  the  contractor  is  applied  to  claims 
for  materia]  or  labor  unpaid  at  the  date  of 
the  payment  to  the  contractor,  or  else  he 
will  be  liable  for  such  claims  in  the  event 
the  contractor  fails  to  pay  them.  When  no 
claims  of  lien  have  been  filed,  the  material- 
men and  laborers  may  be  paid  in  such  order 
as  the  contractor  determines.  If  a  claim 
of  lien  has  been  filed  and  recorded,  then 
the  owner  must  see  that  such  materialman 
or  laborer  is  satisfied  out  of  the  mon^ 
paid  by  him  to  the  contractor,  or  he  will  be 
held  liable  for  the  amount  in  the  event, 
upon  suit  brought  it  should  be  determined 
that  the  claim  was  valid.  The  owner  is 
not  in  any  event  required  to  pay  more  than 
the  contract  price  of  the  improvement  to 
materialmen  and  laborers,  but  it  is  incum- 
bent upon  him  to  see  that  payments  to  the 
contractor  are,  to  the  full  amount  of  the 
contract  price,  appropriated  to  materialmen 
and  laborers,  if  they  are  valid  claims  to 
this  extent."  In  that  case  payments  were 
made  by  the  owner  in  the  absence  of  any 
affidavit  by  the  contractor  that  he  had  paid 
for  materials  and  labor.  In  Rowell  v.  Har- 
ris, 121  Ga.  239,  48  S.  E.  948,  it  was  said: 
•'In  proceedings  under  Civ.  Code  1895,  f 
2801,  as    amended,    laborers,    materialmen, 


and  subcontractors  can  recover  only  to  the 
extent  that  the  owner  of  the  property  be- 
came liable  to  the  contractor  under  the  con- 
tract for  the  improvement  of  the  real  estate." 
But  this  must  be  taken  in  connection  with 
the  facts  of  the  case  then  under  considera- 
tion. Lawson  contracted  to  build  and  alter 
a  house  for  Harris  for  $725.  Harris  paid 
Lawson  $25  or  $40  on  account  Lawson  did 
about  $200  worth  of  work,  and  thereupon 
abandoned  the  contract  Rowell  was  an  em- 
ploy6  of  Lawson  and  recorded  his  lien  with- 
in three  months  after  performmg  the  serv- 
ices, for  $20;  the  amount  of  work  he  had 
done.  After  Lawson  abandoned  the  con- 
tract Harris  got  bids  from  other  contractors 
to  complete  it  and  awarded  it  to  J.  B. 
Haigler  at  $825,  he  being  the  lowest  bidder. 
It  will  thus  be  seen  that  after  the  abandon- 
ment of  the  work  by  Lawson,  it  cost  the 
owner  more  than  the  entire  contract  price 
to  complete  it;  and  as  under  our  statute 
the  owner  is  in  no  event  liable  for  an 
amount  in  excess  of  tne  contract  price,  he 
could  not  be  held  liable  either  by  the  con- 
tractor or  the  laborer.  As  construed  this 
case  is  in  line  with  that  of  Hunnicutt  v. 
Van  Hoose,  supra.  If  the  contractor  aban- 
dons his  contract,  the  owner  may  have  it 
completed  and  charge  the  necessary  cost 
of  completion  against  the  contract  price  be- 
fore being  liable  either  to  the  contractor 
or  to  the  materialman.  Whether  or  not  an 
owner  is  bound  at  all  events  to  complete  a 
job  only  begun  and  abandoned  by  the  con- 
tractor, so  as  perhaps  to  entail  upon  him- 
self serious  loss,  merely  in  order  to  demon- 
strate that  none  of  the  contract  price  is 
available  for  the  purpose  of  paying  material' 
men  and  laborers,  is  not  now  in  question. 
But  if  he  does  complete  the  work,  the  neces- 
sary cost  of  doing  so  may  be  deducted 
from  the  contract  price,  and  the  property 
will  only  be  subject  to  the  lien  of  the 
materialman  to  the  extent  of  the  balance* 
In  Stevens  v.  Georgia  Land  Co.,  122  Ga.  317, 
50  S.  E.  100,  it  was  held  that  as  the  aggre- 
gate amount  of  liens  set  up  could  not  exceed 
the  contract  price  of  the  improvements 
made,  it  was  incumbent  on  one  foreclosing 
a  materialman's  lien  to  show  that  the  amount 
for  which  he  asserted  the  lien  came  In  whole 
or  in  part  within  the.  contract  price.  In  Ar- 
nold V.  Farmers'  Bxch.  (Ga.)  51  S.  B.  754, 
it  was  held  that  it  was  not  necessary  for  a 
materialman  to  allege  that  the  contractor 
had  completed  his  contract  with  the  owner 
of  the  premises  or  that  the  owner  had  not 
paid  the  contractor  for  the  Improvements 
made,  upon  his  sworn  statement  that  he  had 
paid  for  the  material  used.  This  recognizes 
the  fact  that  the  right  to  a  lien  by  a  materi- 
alman Is  not  one  strictly  of  subrogation  to 
the  right  to  a  lien  by  a  contractor.  See, 
also,  on  the  general  subject  Lombard  v. 
Trustees,  73  Ga.  322;  Oastleberry  v.  Johns- 
ton,  92  Ga.  499,  17  &  B.  772. 
If  such   balance  has  been  lawfully  paid 
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out  open  the  making  of  an  affidavit  as  pro- 
vided by  the  statute,  or  has  been  advanced 
to  the  contractor  and  applied  as  indicated 
in  the  case  of  Oreen  v.  Farrar  Lumber  Co., 
supra,  there  is  no  liability  on  the  part  of  the 
owner  or  his  property.  But  if  such-  balance 
has  been  advanced  by  him  to  the  contractor, 
and  has  not  been  properly  applied,  there  is 
such  a  liability.  Where  the  owner  has  made 
advances  to  the  ccmtractor,  the  burden  of 
showing  their  proper  application  rests  on 
him,  in  order  to  defeat  a  lien  claimed  by 
a  materialman.  In  this  case  he  failed  to 
carry  such  burden.  The  only  evidence  on 
the  subject  was  that  of  the  contractor,  who 
testified,  that  the  owner  paid  him  ^i,24S, 
that  he  was  building  another  house  for  a 
different  owner  and  was  repairing  a  third 
at  the  same  time;  that  the  money  received 
by  him  from  all  contracts  was  paid  out  In 
the  ordinary  course  of  business,  using  money 
from  all  contracts  to  pay  on  all  contracts; 
that  he  never  made  any  attempt  to  pay  for 
each  Job  out  of  money  derived  from  that 
alone,  so  that  he  could  not  say  exactly  what 
proportion  of  the  money  received  from  the 
owner  was  applied  to  the  accounts  dua  for 
his  house,  as  the  money  was  received  on 
different  contracts  and  paid  out  on  all  bills 
as  they  fell  due;  and  that  he  had  no  data 
on  hand  as  to  parties,  amounts  or  dates. 
The  verdict  was  therefore,  not  contrary  to 
law  or  the  evidence,  and  there  was  no  error 
in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  ATKINSON,  J.,  not  presiding. 


(126  Ga.  81) 

ROBINSON  V.  STATE. 
(Supreme  Gonrt  of  Georgia.    March  22,  1906.) 

iNTOXIOATinQ  LlQUOBS— IlXSOAI.  SAUS— EIVI- 
DENCE. 

The    evidence    being    insufficient    to    sup- 
port the  verdict,  the  court  erred  in  refusing  to 
grant  a  new  trial. 
(Syllabus  by  the  Ck>urt) 

Error  from  City  Court  of  Columbus;  J.  L. 
Willis,  Judge. 

B.  Y.  Robinson  was  convicted  of  selling 
intoxicating  liquors,  and  brings  error.  Re- 
versed. 

The  accused  was  convicted  at  the  Janu- 
ary term,  1906,  of  the  city  court,  under  an 
accusation  dated  April  3,  1905,  charging 
him  with  having  sold  spirituous  liquors  with- 
out a  license.  The  evidence  was  substan- 
tially as  follows:  Sue  Williams  was  drink- 
ing, but  not  drunk,  on  an  occasion  which 
she  nhinks"  was  "last  summer,"  and  at 
that  time,  in  Muscogee  county,  she  bought 
some  whisky  at  a  store  '"up  there  on  the 
comer,"  which  she  **reckons'*  was  the  de- 
fendant's store.  She  did  not  know  wheth- 
er he  was  the  man  from  whom  she  bought 
or  not  She  "got  It"  from  a  man  with  Jet- 
black  hair  and  black  mustache,  while  the 
defendants  hair  is  not  black,  nor  has  he  any 


mustache.  The  man  who  sold  the  whisky 
was  Just  inside  the  back  door  and  she  was 
outside.  She  carried  the  whisky  to  Mr. 
Moore.  Palmer,  who  was  in  the  employ 
of  the  police  department,  testffied  that 
Moore  had  given  a  negro  woman  some  mon- 
ey to  buy  whisky  from  the  defendant's  store, 
and  that  Sue  Williams  brought  back  a  pint 
of  whisky.  He  then,  with  Moore,  went  and 
searched  the  defendant's  store,  and  found  a 
box  containing  "a  good  many  half-pint  bot- 
tles of  whisky;  several  bottles  of  beer,  and 
two  Jugs,  containing  white  whisky  which 
looked  like  that  which  Sue  WllHams  said 
she  had  bought  Moore's  testimony  agreed 
substantially  with  that  of  Palmer.  This 
was  about  March  17,  1905.  Pearce,  a  negro 
boy,  testified  that  he  worked  for  the  acqjos- 
ed,  and  that  he  saw  Sue  Williams  come  there 
drunk  and  buy  from  the  accused  a  bottle  of 
"Ck>ca-Cola,"  which  she  drank  on  the'  spot 
She  did  not  buy  any  whisky,  nor  anything 
else  that  she  carried  away.  McCrory  testi- 
fied that  he  examined  all  ihe  whisky,  and 
that  the  whisky  obtained  by  the  policeman 
from  the  defendant's  store  was  of  a  differ- 
ent grade  from  that  which  Sue  Williams 
claimed  to  have  bought  The  accused,  in 
his  statement  to  the  jury,  said  that  Sue 
Williams  came  to  his  store,  but  that  he  did 
not  sell  her  any  whisky;  that  the  bottled 
whisky  obtained  by  the  police  was  Intend- 
ed to  be  sent  to  his  brothers  in  the  country, 
and  that  the  whisky  found  in  the  Jug  was 
kept  for  his  personal  use. 

The  motion  f<Mr  a  new  trial,  to  the  over- 
ruling of  which  the  accused  excepted,  was 
on  the  ground  that  the  ground  that  the  ver- 
dict was  contrary  to  law  and  the  evidence. 

J.  E.  Chopman.  for  plaintiff  In  error.  H. 
H.  Swift  Sol.  for  the  State. 

ATKINSON,  J.  The  defendant  enters  up- 
on the  trial  with  the  presumption  of  inno- 
cence in  his  favor,  which  can  only  be  re- 
moved by  evidence  which  afilrmatively  dem- 
onstrates to  a  moral  and  reasonable  cer- 
tainty, and  beyond  a  reasonable  doubt  the 
guilt  of  the  accused.  It  may  be  that  the 
state's  witness,  Sue  Williams,  did  not  tell 
the  whole  truth,  but  truth  unexpressed  can 
be  no  aid  to  the  prosecution.  She  is  the 
only  one  who  claims  to  have  any  knowledge 
of  any  sale  of  whisky,  and  she  would  not 
say  that  she  bought  from  the  defendant. 
She  was  not  even  positive  that  the  store 
was  his.  She  did  not  enter  the  store,  but 
stood  without  the  back  door,  and  boiight 
from  some  one  within  of  different  descrip- 
tion from  the  defendant  It  is  not  shown 
who  that  person  was,  or  whether  he  was 
in  the  employ  of  the  defendant  If  she  was 
not  mistaken  as  to  the  place  from  which 
she  obtained  the  whisky,  and  if  some  stran- 
ger, in  the  manner  which  she  described,  had 
sold  the  whisky,  that  would  certainly  not 
authorize  the  conviction  of  the  defendant 
The  burden  would  be  upon  the  state  to  show 
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afflrmatiyely  such  relation  between  tbe  de- 
fendant and  tbe  person  selling  as  woold 
make  the  act  of  the  seller  the  act  of  the 
defendant  There  is  no  evidence  from 
which  It  could  be  inferred  that  he  was  the 
agent  of  the  defendant,  or  had  anything 
to  do  with  the  operation  of  the  store.  Had 
the  alleged  sale  been  within  the  store,  and 
had  the  person  selling  been  shown  to  be  a 
r^TOlar  salesman  transacting  business  by 
the  usual  methods,  there  would  have  been 
some  semblance  of  authority  from  the  owner 
for  making  the  sale;  but  certainly  no  author- 
ity for  the  illegal  sale  of  whisky  in  a  dry 
goods  or  grocer's  store  could  be  presumed 
from  a  transaction  through  the  back  door, 
such  as  that  described  in  the  present  case. 

Fairly  construing  the  eridence,  the  state 
has  failed  to  support  the  burden,  and  a  new 
trial  should  .have  been  granted. 

Judgment  reyersed.  All  the  Justices  con- 
ear. 


(126  Oo.  28) 

rORRBSTBR  t.  STATE. 
(Supreme  CJourt  of  Georgia.    March  22,  1906.) 

Cbdcinal  Law— RETUSAii  07  New  Tbial. 

The  verdict  being  without  eyldence  to  sup- 
port it,  the  trial  court  erred  in  not  granting 
a, new  trial. 

[Eid.  Note. — For  cases  in  point,  see  yoL  15, 
Gent.  Dig.  Criminal  Law,  H  2297,  229&] 

(Syllabos  by  the  Oonrt) 

Error  from  City  Oourt  of  Sylyester;  Frank 
Park,  Judge. 

Jack  Forrester  was  conyicted  of  crime, 
and  brings  error.    Reyersed. 

Payton  &  Hay,  for  plalntifC  in  error.  J. 
H.  Lipton,  for  the  State. 

BECK,  J.  Judgment  reyersed.  All  the 
Justices  concur. 


(125  Ga.  16) 

FORTSON  y.  STATE. 
(Supreme  Ck>art  of  Georgia.    March  22,  1906.) 
1.  Crimvsal   Law  —  Aubi  —  EyiDBNCB— In- 

STBUCnONS. 

Where,  upon  the  trial  of  one  accused  with 
the  oifense  of  carrying  concealed  weapons,  it 
is  songht  by  the  state  to  make  certain  tiie  time 
of  the  commission  of  the  offense,  not  by  prov- 
ing the  commission  upon  the  dates  specifically 
alleged  in  the  accusation,  but  by  showing  its 
commission  to  have  been  coincident  with  the 
happening  of  a  certain  other  event,  occurring 
at  a  certain  place,  and  the  defendant,  in  reply, 
undertakes  to  establish  an  alibi,  the  range  of 
the  evidence  in  support  of  the  alibi  need  be 
such  only  as  will  exclude  the  possibility  of 
d'^fendant's  presence  at  the  particular  place  at 
the  time  of  the  happening  of  the  particular 
event  relied  upon  to  establish  the  time  of  the 
commission  of  the  offense;  and- a  charge  of  the 
court  upon  the  subject  of  alibi,  which  imposes 
upon  the  defendant  the  burden  of  accounting 
for  his  presence  during  everv  day  for  two  years 
next  preceding  the  date  of  the  accusation,  is 
erroneous. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Gent.  Dig.  Criminal  Law,  |8  12^1291.] 


2.  Saiib-^Pbi80Nbb*s  Statbhbnt. 

The  charge  on  the  subject  of  the  prisoner's 
statement  was  modeled  somewhat  on  tne  charge 
dealt  with  hi  Hackett  v.  State,  33  S.  E.  8&, 
108  Ga.  46,  and,  while  not  approved,  yet,  under 
the  ruling  in  that  case,  is  not  sufficient  ground 
for  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Lexington;  P.  W. 
Davis,  Judge. 

William  Fortson  was  convicted  of  carrying 
concealed  weapons,  and  brings  error.  Re- 
versed. 

E.  P.  Shull,  for  plaintiff,  in  error.  Hamil- 
ton McWhorter,  for  the  State. 

ATKINSON,  J.  Judgment  reyersed.  All 
the  Justices  concur. 


(125  Ga.  8) 
BROWN  y.  STATE. 
(Supreme  Court  of  Georgia.    March  22,  1906.) 

Cbimiral  Law  — Evimsnoi  — SuwioncNOY  — 

New  Tbiai.. 

The  evidence  was  not  of  such  character  as 
to  show  the  guilt  of  the  accused  beyond  a  rea- 
sonable doubt,  and  a  new  trial  should  have  been 
granted  on  this  ground. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  15, 
Cent  Dig.  Crhninal  Law,  8$  2297.  2298.] 

Error  from  Superior  Court,  Richmond 
County;   H.  0.  Hammond,  Judge. 

Clara  Brown  was  conyicted  of  crime,  and 
brings  error.    Reversed. 

Geo.  8.  JadLson,  for  plaintiff  in  error.  J. 
8.  Reynolds,  SoL  Gen.,  for  the  State. 

FISH,  O.  J.  Judgment  reversed.  All  the 
Justices  concur. 


OX  Oa.  43) 
MONTGOMERY  v.  FOUCHE  et  aL  (two 


(Supreme  Court  of  Georgia.    March  22,  1900.) 
L  Abatkkknt— Anothbb  Aonoiv  Penuiivg — 

MOBTOAGB  FOBEOLOSUBB. 

"The  pendency  of  a  proceeding  to  fore- 
close a  mortgage,  whether  upon  realty  or  per- 
sonalty, is  no  hindrance  to  a  regular  action 
upon  the  notes  to  secure  which  the  mortgage 
was  given." 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  35» 
Cent  Dig.  Mortgages,  §§  115$  1184.} 

2.  JusTiGES  OF  Peace— AppBAii—TBiAir— Veb- 

DICT. 

When  a  suit  is  brought  on  an  unconditional 
contract  in  writing,  in  a  justice's  court,  and 
the  defendant  appears  at  the  first  term  and 
files  a  plea,  and  the  case  is  appealed  to  the 
superior  court,  and  such  plea  Is  there  stricken, 
it  is  error  for  the  judge  to  enter  judgment 
against  the  defendant  without  the  verdict  of 
a  jury. 
(Syllabus  by  the  <^nrt) 

Error  from  Superior  Court,  Floyd  County; 
W.  M.  Henry,  Judge. 

Action  by  Sproull  Fouche  and  EL  T.  Rey- 
nolds against  A.  A.  Montgomery.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Reversed. 
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Henry  Walker,  for  plaintiff  in  error.  R. 
Ia  Fouche,  for  defendants  in  error. 

FISH,  a  J.  Sproull  Fouche  and  H.  T. 
Reynolds,  as  holders  of  a  promissory  note 
executed  by  Mrs.  A.  A.  Montgomery,  brought 
suit  thereon  against  her  in  a  Justice's  court 
The  defendant  pleaded  in  abatement  the 
pendency  of  proceedings  In  the  superior 
court  instituted  by  plaintiffs  to  foreclose  a 
mortgage  on  realty  given  to  secure  the  pay- 
ment of  the  note  sued  on,  and  alleged,  in 
her  plea,  that  by  reason  of  the  pendency  of 
such  proceedings,  the  action  in  the  Justice's 
court  was  brought  in  bad  faith,  and  that  she 
had  thereby  been  put  to  unnecessary  trouble 
and  expense,  and  she  prayed  Judgment 
against  the  plaintiffs  for  her  counsel  fees. 
The  case  was  appealed  to  the  superior  court, 
how  or  by  whom  the  record  fails  to  disclose. 
On  motion  of  plaintiffs'  counsel,  the  plea 
was  stricken  by  the  Judge  of  the  superior 
court,  who  then  entered  Judgment  against 
the  defendant,  without  the  verdict  of  a  Jury, 
for  the  principal  and  interest  due  on  the 
note,  and  for  costs.  Defendant  excepted, 
assigning  error  upon  the  striking  of  her 
plea  and  upon  the  rendition  of  a  Judgment 
against  her  by  the  Judge,  without  the  ver- 
dict of  a  Jury. 

1.  "Upon  principle,  as  well  as  authority, 
the  pendency  of  proceedings  to  foreclose  a 
mortgage,  whether  upon  realty  or  person- 
alty, is  no  hinderance  to  a  regular  action 
on  the  notes  to  secure  which  the  mortgage 
was  given.  The  two  actions  are  unlike,  the 
causes  of  action  are  not  the  same,  and  the 
results  are  dissimilar.'*  Juchter  v.  Boehm, 
6S  Ga.  71,  74.  Therefore,  the  court  did  not 
err  in  striking  the  plea  in  abatement 

2.  In  Howell  v.  Glover,  50  Ga.  774,  it  was 
held:  "No  issuable  defense  is  required  to  be 
filed  on  oath  in  an  action  ex  contractu  in 
the  Justice  court  Therefore  none  Is  re- 
quired in  such  case  when  carried  by  appeal 
to  the  superior  court,  and  Judgment  will 
only  be  entered  upon  a  verdict  rendered." 
It  was  held,  in  Seibels  v.  Hodges,  65  Ga. 
245:  "Where  it  appears  upon  the  face  of 
the  papers  presented  to  the  court,  in  a 
proceeding  by  scire  facias  to  revive  a  Judg- 
ment, that  the  original  Judgment  was  ren-: 
dered  in  an  appeal  case  by  the  court  with- 
out the  verdict  of  a  Jury,  It  is  not  error  to 
dismiss  the  same  upon  the  ground  that  it 
was  illegal  and  void,  and  therefore  could 
not  be  revived."  And  in  Blain  v.  Hitch,  70 
Ga.  275,  it  was  said:  "Appeals  from  a 
Justice  court  to  the  superior  court  should 
be  tried  by  a  Jury,  and  a  Judgment  by  the 
court  would  have  been  illegal,  had  the  case 
not  been  submitted  to  the  Judge  by  consent" 
From  the  opinion  in  Howell  v.  Glover,  su- 
pra, we  quote:  "How  Is  an  appeal  from  a 
Justice  court  to  the  superior  court  to  be  tried? 
Th«  3630th  section  of  the  Code  declares  that 
all  appeals  to  the  superior  court  shall  be 


tried  by  a  special  Jury,  at  the  first  term 
after  the  appeal  has  been  entered,  anlefls 
some  good  cause  be  shown  for  a  continuance. 
•  •  •  We  are  not  aware  of  any  law  in 
this  state  which  requires  a  defendant  In  a 
Justice  court  to  make  oath  to  his  issuable  de- 
fense in  that  court  before  he  can  avail  him- 
self of  it,  and  why  should  that  restrictioD 
be  imposed  upon  him  in  the  appellate  coortl 
By  what  authority  is  he  required  to  make 
oath  to  his  issuable  defense  in  the  appellate 
court  which  he  was  not  required  to  do  in 
the  Justice  court?  In  order  to  preserve 
the  right  of  trial  by  Jury  as  contemplated 
by  the  Constitution,  the  safer  and  better 
rule,  in  our  Judgment  is  to  hold  that  the 
trial  of  appeal  cases  from  a  Justice  court 
in  the  superior  court  including  the  facts 
which  will  authorize  the  assessment  of  dam- 
ages, should  be  tried  by  a  special  Jury,  and 
not  by  the  court  and  that  is  the  interpreta- 
tion which  we  give  to  the  existing  law  of 
the  state  applicable  to  that  question." 

Under  Civ.  Code  1806,  §  4472,  "all  appeals 
to  the  superior  court  shall  be  tried  by  a 
Jury  at  the  first  term  after  the  appeal  has 
been  entered,  unless  good  cause  be  shown 
for  continuance."  The  only  change  made  in 
section  3630  of  the  Code  of  1873,  cited  in 
Howell  V.  Glover,  supra.  Is  that  appeals  are 
not  now  tried  by  a  special  Jury.  There  is 
no  law  now  which  requires  a  defendant  in  a 
Justice's  court  to  make  oath  to  his  Issuable 
defense  in  that  court  before  he  can  avail 
himself  of  it  Nor  is  he  required  to  file  a 
written  plea  in  that  court  to  an  action  upon 
an  unconditional  contract  In  writing  (Booz  v. 
Batty,  94  Ga.  669,  21  S.  B.  848;  Heyward  v. 
Field,  95  Ga.  714,  22  S.  E.  653),  though  he 
must  make  his  defense  in  such  a  case  at  the 
first  term  (Civ.  Code  1805,  §  41S4).  If  in 
response  to  the  summons  he  appear  and 
mark  his  name,  or  the  name  of  his  counsel, 
on  the  docket,  it  is  equivalent  to  filing  the 
plea  of  the  general  issue;  it  is  a  making  of 
his  defense  at  the  first  term.  Heyward  v. 
Field,  supra.  When  the  case  is  apj;>ealed 
to  the  superior  court  the  defendant  is  re- 
quired to  reduce  his  defenses,  other  than 
the  general  issue,  to  writing  before  the  case 
proceeds  to  trial  in  that  court  Civ.  Code 
1805,  §  4130.  Civ.  Code  1805,  %  4141,  pro- 
vides: "In  all  cases  in  a  Justice's  court 
where  an  appeal  can  be  entered  to  a  Jury 
in  the  superior  court  it  shall  be  lawful  for 
such  appeal  to  be  entered  to  a  Jury  in  either 
the  Justice  court  or  the  superior  court;  any 
case  appealed  to  a  Jury  in  one  court  shall 
not  be  appealed  to  a  Jury  in  the  other  court" 
The  defendant  was  entitled  to  a  Jury  trial 
and  it  was  therefore  error  for  the  judge  to 
render  Judgment  for  the  plaintiff,  on  the 
ground  that  no  issuable  defense  had  been 
filed  under  oath. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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GOFF  T.  GOFF. 


(Supreme  Court  of  Appeals  of  West  Yirgliila. 

May  1,  1906.) 
!•  DivcJBCB  —  Obuel  and   Inhuman  Treat- 
ment. 

Sach  conduct  and  acts  by  a  husband  toward 
his  wife,  such  treatment  of  her  b^  him,  as 
produces    reasonable    apprehension    m    her    of 

Sersonal  violence,  or  produces  mental  anguish, 
istress,  and  sorrow,  and  renders  cohabitation 
miserable,  impairing,  or  likely  to  imi^air,  the 
wife's  health  or  mind,  is  cruel  and  inhuman 
treatment  authorizing  a  divorce  from  bed  and 
board,  under  Code  1899,  c.  64,  §  6,  though 
there  be  no  personal  violence. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Divorce,  §§  62-83.] 

2.  Same— Permanent  Alimony. 

Permanent  alimony  decreed  in  a  fixed  an- 
nual sum.  the  defendant  appearing  in  the  case 
or  served  with  process,  is  a  personal  decree 
and  a  lien  on  his  land,  though  such  alimony 
be  payable  in  installments  in  the  future. 
a  Same. 

Qusere.  Can  a  court,  in  a  divorce  case, 
declare  alimony  a  lien  on  specific  land  brought 
before  the  court  in  case  the  defendant  is  a 
nonresident,  so  that  no  personal  decrees  can  be 
had,  under  section  11,  c.  64,  Code  1899? 
4.  Fraudulent  Conveyance— Deed  in  Con- 
templation OF  Marriage. 

A  voluntary  conveyance  made  by  a  man 
tinder  engagement  to  marry,  made  before  and  in 
contemplation  of  marriage,  without  the  knowl- 
edge of  the  intended  wife,  with  intent  to  free 
the  land  of  the  marital  rights  of  the  wife,  is 
void  as  to  her  dower  rights,  and  as  to  the 
alimony  decreed  against  him  in  a  suit  for 
divorce. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  by  Louise  L.  Goff  against  Charles  P. 
Goff  for  divorce.  Decree  for  plaintiff.  De- 
fendant appeals.  Affirmed  in  part,  and  re- 
Yersed  in  part 

Ice  &  Ice  and  W.  B.  Maxwell,  for  appel- 
lant C.  W.  Dailey  and  E.  D.  Talbott,  for 
appellee. 

BRANNON,  J.  Louise  L.  GoflP  sued 
Charles  P.  Gott,  her  husband.  In  1902,  In 
the  circuit  court  of  Randolph  county  for  a 
divorce  a  mensa  et  thoro  on  the  ground  of 
cruelty  and  inhuman  treatment  The  case 
came  here  on  interlocutory  orders,  not  ma- 
terial on  this  appeal.  54  W.  Va.  364,  46  S. 
B.  177.  When  the  case  went  back  to  the 
circoit  court,  Goff  filed  an  amended  answer 
charging  a  desertion  by  his  wife  of  three 
years'  duration,  an^  asking  that  an  absolute 
divorce  be  granted  him.  The  case  resulted 
In  a  decree  giving  the  wife  the*  divorce 
which  she  asked,  allowing  her  $1,200  an- 
nually for  alimony  during  the  joint  lives  of 
the  parties,  and  denying  Goff  the  absolute 
divorce  asked  by  his  answer.    Goff  appeals. 

I  make  from  the  great  volume  of  evidence 
a  summary  of  the  material  facts.  Louise  L. 
Schultz  and  Charles  P.  Goff,  when  children, 
lived  and  went  to  school  together  in  Beverly, 
Randolph  eonnty,  where  a  mutual  attach- 
ment becween  them  began.  Miss  Schnltz's 
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family  removed  from  Beverly  to  Omaha, 
then  to  Albany,  Or.  Miss  Schultz  and  her 
sister  were  engaged  at  $60  per  month  each 
in  a  large  store  in  Oregon.  The  parties  met 
later  at  Omaha  and  at  Beverly,  while  she 
was  visiting,  and  made  an  engagement  to 
marry,  which  lasted  several  years.  The 
parties  with  their  friends  met  at  Chicago, 
and  were  married  September  9,  1901.  Goff 
took  his  wife  to  his  home  in  Beverly  at  once. 
He  was  36  and  she  35  years  of  age  when 
married.  Goff's  father  died  leaving  a  large 
personal  and  land  estate,  which  he  willed 
to  his  wife,  which  she  increased,  and  she 
died  without  will;  her  entire  estate  passing 
to  her  only  child,  the  defendant,  Charles  P. 
Goff.  One  Charles  M.  Kittle,  a  leading  per- 
son in  this  imfortunate  drama,  when  a  boy 
of  16  years,  was  taken  into  the  home  of  Mrs. 
Goff,  the  mother  of  the  defendant,  and  he 
made  it  his  home.  He  Is  about  12  years  the 
defendant's  Junior.  After  the  death  of  GofTs 
mother,  Kittle  continued  to  live  with  Charles 
P.  Goff  in  the  family  residence  at  Beverly. 
Kittle  was  maintained  by  Goff's  mother  and 
later  by  Goff.  Kittle,  as  Goff's  best  man, 
was  present  at  the  wedding,  and  remained 
at  his  brother's  In  Chicago  for  some  days 
after  the  wedding.  He  is  frequently  called 
"Charlie"  in  the  record  of  this  case.  For  10 
days  after  Goff  and  his  bride  reached  the 
family  home  in  Beverly  they  lived  happy; 
but  Kittle  came  back  and  resumed  his  home 
with  Goff,  and  from  that  moment  began  the 
unfortunate  trouble  between  groom  and  bride. 
Goff  and  his  wife  occupied  a  room  on  the  first 
floor,  Kittle  on  the  second.  The  very  first 
night  after  Kittle's  arrival  Goff  said  to  his 
wife  that  he  would  like  to  sleep  with 
"Charlie."  She  thought  this  strange,  and  ob- 
jected; but  she  says  he  begged  and  pleaded 
so  hard  that  she  consented.  The  next  night 
he  roomed  with  bis  wife,  and  after  retiring 
Goff  told  his  wife  that  be  thought  so  much  of 
Kittle,  and.  was  bound  to  sleep  with  him  at 
least  once  a  week,  that  he  would  die  if  he  did 
not,  and  that  I^  she  wanted  to  make  him 
happy,  that  was  the  only  way  In  which  she 
could  do  so,  and  wanted  her  to  consent  of  her 
free  will.  He  told  her  he  was  devoted  to 
"Charlie,"  and  wanted  her  to  love  him  for 
his  sake,  and  if  she  mistreated  Charlie  it 
would  be  the  same  as  if  she  mistreated  him- 
self, and  "it  would  be  all  off  between  you  and 
I."  A  few  days  later  he  accused  his  wife  of 
being  Jealous  of  Charlie,  and,  when  she  would 
say  anything  about  him,  Goff  would  "cut 
her  off."  The  wife  was  taken  with  diphtheria 
and  was  confined  to  her  bed  8  or  10  days. 
He  slept  with  IClttle  while  she  was  sick. 
He  spent  no  time  in  her  room,  going  in  for 
a  few  minutes  .only  with  the  doctor,  showing 
her  no  care  or  attention,  manifesting  no 
solicitude.  He  claimed  that  he  was  afraid 
of  catching  the  disease.  While  she  thus  lay 
he  moved  his  wearing  apparel  little  by  little 
from  his  wife's  room  to  Kittle's  room,  until 
none  of  his  things  were  left  in  her  room. 
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After  her  recovery  he  slept  with  Kittle,  never 
rooming  with  his  wife,  except  when  Kittle 
had  a  friend  to  lodge  with  him,  which  was 
rarely  the  case.  She  was  left  alone,  the  only 
person  sleeping  on  the  first  floor  of  the  large 
building/  She  protested  against  this  treat- 
ment, but  he  continued  to  lodge  with  Kittle. 
She  says  that  he  told  her  that  if  she  objected 
to  his  going  to  Klttle's  room  ''he  would  go 
now,"  and  she  says  that  he  would  not  allow 
her  to  speak  of  his  rooming  with  Kittle. 
She  swears  that  her  husband  neglected  her, 
never  gave  her  a  kind  word,  treated  her  only 
as  a  housekeeper,  gave  her  no  authority  in 
the  house,  found  fault  with  her  as  to  every- 
thing, caused  servants  to  disobey  her  openly 
in  their  presence,  telling  them  not  to  do  so, 
countermanding  her  order  in  so  small  a  thing 
as  bringing  a  bucket  of  water,  and  humiliat- 
ing her  in  their  presence.  She  states  that  one 
night  at  the  close  of  her  attack  of  diphtheria, 
when  alone  in  her  room,  far  In  the  night, 
when  weak,  miserable,  and  sleepless,  a  dog 
barked,  she  became  frightened,  thought  some 
one  was  trying  to  open  the  outside  door  of 
her  room  opening  on  the  porch.  She  ran  up- 
stairs calling  her  sister,  and  stayed  with  her. 
Goff  and  Kittle  paid  no  attention  to  her, 
though  she  says  she  heard  them  walking  on 
the  floor  above.  The  next  morning  at  break- 
fast she  narrated  the  occurrence,  and  both  de- 
nied having  heard  her.  She  declared  that 
she  did  not  Intend  to  sleep  alone  in  that 
room  any  longer,  as  she  was  afraid.  Goff  be- 
came angry  and  said  that  she  would  have  to 
do  so,  or  go  upstairs  and  stay  wlUi  her  sister. 
When  hogs  were  slaughtered  Goff  told  her 
that  she  must  get  to  work  with  the  meat 
She  told  him  that  she  was  willing  to  do  all 
she  could,  but  had  no  experience  with  cutting 
up  meat,  rendering  out  lard,  and  making 
sausage.  She  asked  him  if  he  and  Kittle 
would  not  help.  He  said,  "No."  He  said 
she  could  hire  her  own  help.  She  told  him 
she  was  a  stranger,  did  not  know  whom  to 
get  to  help,  but  if  he  would  get  help  she 
would  do  all  she  could,  and  he  became  angry, 
and  told  her  she  would  do  the  work  with  the 
meat  and  had  to  do  it,  "and  he  acted  perfect- 
ly horrible."  She  swears  that  she  told  him 
that  she  was  willing  to  do  anything  and 
everything,  if  he  would  treat  her  kindly, 
but  she  could  not  stand  "this  kind  of  life." 
She  says  he  did  hire  a  colored  woman,  and 
she  and  the  woman  worked  with  the  meat 
from  nine  In  the  morning  till  five  in  the 
afternoon;  that  he  was  in  and  out,  but  never 
noticed  her,  never  spoke  to  her,  but  conversed 
pleasantly  with  the  woman.  She  says  ho 
was  always  kind  to  servants,  treating  them 
better  than  be  did  her.  Goff  bossed  the  Job, 
but  did  no  work.  Kittle  was  upstairs  doing 
nothing.  Goff  scarcely  denies  this.  The 
hired  woman  confirms  Mrs.  Goff's  evidence. 
Says  she  thought  strange  of  Goff's  not  speak- 
ing a  word  to  his  wife,  especially  as  they 
were  newly  married.  The  day  when  the 
meat  was  saved,  Goff  and  wife  and  sister 


were  Invited  by  a  neighbor  to  dinner.  She 
went,  but  Goff,  angry  because  she  said  she 
could  not  work  the  meat  alone,  wrote  i 
note  declining  the  invitation.  For  severA 
days,  she  says,  Goff  ignored  and  would  not 
speak  to  her;  but  finally  she  spoke  to  him 
kindly  and  asked  him  why  he  so  treated  her, 
saying  she  had  always  been  kind  to  him  and 
tried  to  do  her  duty.  He  mentioned  the 
dinner  in  the  conversation,  and  said  that  he 
would  not  have  gone  to  that  dinner  with  her 
to  save  her  soul  from  hell.  They  had  a  Jar 
about  a  servant  she  had  discharged  for  dis- 
respect to  her.  She  says  Goff  never  spoke  for 
a  week,  spending  all  his  time  upstairs  with 
Kittle,  Ignoring  her.  Shortly  after,  when 
passing  through  the  library  where  Goff  was 
sitting,  he  requested  her  to  sit  down.  She 
says  she  said  to  him  that  she  was  too  unwell 
to  talk  on  this  subject  then,  but  would  soon 
do  80.  The  next  day  she  went  to  him  in  the 
library,  and  told  him  she  could  then  talk  with 
him.  She  says  that  she  said:  ''Charlie,  I 
can't  stand  this  way  of  living  any  longer. 
You  know  that  I  have  been  perfectly  devoted 
to  you,  and  there  isn't  anything  in  the  world 
that  I  would  not  do  for  you,  and  how  have 
yon  treated  me?  You  have  brought  me  away 
from  a  good  home,  where  I  have  always  been 
used  to  kindness,  and  you  have  treated  me, 
abused  me,  worse  than  any  one  in  the  bouse. 
You  know  that  I  have  always  done  my  duty, 
been  good  and  kind  to  you,  thinking  in  time 
you  would  be  the  same  toward  me.  You  took 
advantage  of  my  kindness.  The  better  I 
was  to  you,  the  worse  you  were  to  me.  You 
have  left  me  entirely  and  completely  for 
Charlie  Kittle.  He  is  the  cause  of  all  our 
trouble.  You  know  it,  I  know  It,  and  he 
knows  it.  He  has  separated  us,  which  I 
believe  had  been  his  intention  all  along,  or  all 
the  time.  Although  Charlie  Kittle  has  treat- 
ed me  very  kind,  and  I  have  been  the  same  to 
him,  you  are  so  infatuated  over  him,  he  has 
so  much  power  over  you,  that  he  has  succeed- 
ed in  turning  you  completely  against  me.  I 
have  always  liked  Charlie  Kittle  until  I 
saw  and  knew  he  was  causing  trouble  be- 
tween you  and  I.  I  said,  'Now,  Charlie, 
you  know  I  have  been  as  good  to  Charlie 
Kittle  for  your  sake  as  his  own  sister  would 
have  been;  but  the  way  you  have  treated  me, 
and  knowing  that  it  is  his  fault,  my  feel- 
ings have  turned  against  him  until  I  despise 
him.  There  Is  only  one  thing  to  do.  He  will 
have  to  leave  the  house.  I  cannot  live  this 
way  any  longer.'  Charlie  Kittle  was  away 
at  that  time.  He  was  at  Elklns  at  a  ball.  I 
asked  Charlie  Goff  when  Charlie  Kittle 
would  return.  He  said,  "To-morrow.'  Then 
he  [1]  said:  'When  he  comes  back,  I  want 
you  to  tell  him  to  leave.  If  you  don't,  I 
shall.'  The  minute  I  spoke  of  Charlie  Kit- 
tle, and  of  his  leaving,  Charlie  Goff  became 
perfectly  wild,  and  vowed  that  Charlie  Kittle 
should  never  leave  as  long  as  there  was  a 
breath  of  life  in  his  body — ^meaning  his  own. 
He  said«  'I  will  never  teli  mm  lo  leave.'    1  re- 
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marked,  'You  have  fully  decided  on  that'  He 
said,  'I  have.  Then  I  said,  ^Remember  that  I 
shall  do  so/  Then  he  said,  'He  is  liable  to 
slap  you  in  the  face.*  I  asked  during  this 
conversation:  'What  is  Charlie  Kittle  here 
for  ?  He  doesn't  do  anytb  ing.  He  seems  to  have 
a  most  wonderful  influence  over  you,  which 
I  cannot  understand.  Tou  are  so  infatuated 
over  him  that  you  are  perfectly  blind  where 
he  is  concerned.'  I  said,  'I  can  tell  you 
what  he  is  here  for.  He  is  after  your  money, 
as  every  one  knows.  When  that  is  gone,  your 
friend  will  go  also.'  I  said,  'I  believe  this 
ia  all  I  have  to  say  on  the  subject  at  present. 
Only  one  thing  more:  Charlie  Kittle  must 
leave  the  house,  for  he  has  been  the  cause  of 
all  my  trouble.'  As  I  went  to  leave  the  room, 
he  said,  'Tou  have  fully  made  up  your  mind 
to  tell  Charlie  Kittle  to  leave.'  I  said,  'I 
certainly  have.'  And  he  remarked,  Tou  need 
never  prepare  another  meal  for  me  in  this 
house.'  And  as  I  left  the  room,  he  said,  'Re- 
member we  are  not  on  speaking  terms  now.' " 
On  another  occasion  he  threatened  to  *'beef 
his  wife.  On  another  occasion  he  was  eat- 
ing breakfast  as  she  passed  through  the  room, 
when  he  called  her  a  "damned  thick-headed 
Dutchman."  Once,  when  she  called  a  serv- 
ant boy  to  breakfast.  Golf  told  her  not  to 
dare  give  Albert  orders;  then  began  to  rave 
and  swear,  and  said  before  the  servant  that 
he  had  no  more  respect  for  her  than  for  a 
dog,  repeated  it,  and  said:  "I  want  you  to 
get  out  of  here  just  as  quick  as  you  can. 
How  any  one  can  sit  and  eat  at  a  man's  table 
when  they  have  been  ordered  to  leave  I  can't 
see."  Afterwards,  in  an  'interview,  he  re- 
pented of  this,  and  begged  her  to  give  him 
one  more  trial.  She  answered  that  she  would 
do  so,  and  forget  and  forgive,  asking  only 
one  thing,  that  he  should  give  up  Kittle,  tell- 
ing Goff  that  Kittle  had  caused  all  the  trou- 
ble between  them.  She  told  him  that  he  had 
admitted  to  her  that  he  had  married  her  as 
a  convenience,  but  she  wanted  to  give  him  an- 
other trial;  but  that  he  could  not  live  with 
both  Kittle  and  her,  and  he  must  choose  be- 
tween them.  He  replied  that  he  could  not 
part  with  Charlie.  On  another  occasion, 
when  Goff  was  sitting  In  the  kitchen  talking 
to  the  girl,  his  wife  went  in,  but  he  did  not 
notice  her,  and  the  phone  rang  to  a  call  from 
Kittle  at  Elkins,  and  she  went  to  the  kitchen 
door  and  told  him  Kittle  wanted  to  speak  to 
him,  and  Goff  said  to  her:  "God  damn  you ! 
Go  to  hell!  I  haven't  any  use  for  you." 
Then  after  breakfast  he  went  to  her  room, 
where  her  sister  was,  whom  he  admits  he 
Invited  to  his  house,  and  swore  and  abused 
his  wife,  shook  bis  fist  in  her  sister's  face, 
and  ordered  her  out  of  the  house.  The  wife 
was  crying.  He  shook  his  flst  in  his  wife's 
face  and  said,  "You  get  out  of  here,  get  your 
divorce,  and  get  out  of  here  as  quick  as  you 
can,"  and  cursed  and  abused  her,  and  called 
her  all  sorts  of  names,  saying  over  and  over 
again:  "Such  a  God  damn  woman!"  He 
said:    "I    will   give  everything   I   have   to 


Charlie  Kittle.  I  will  deed  this  house  and  lot 
to  bim  today."  This  is  proven  by  a  boy  who 
was  present  Goff  admits  it  His  counsel  do 
not  question  or  deny  his  thus  cursing  and 
abusing  his  wife,  but  would  apologize  for  it 
and  say  Goff  afterwards  repented  of  it  On 
21st  January,  1902,  a  little  over  four  months 
from  the  marriage,  Mrs.  Goff  left  her  home 
and  went  to  the  home  of  a  neighbor  in  Bever- 
ly. Goff  left  Beverly  lOth  February,  went 
to  Cumberland,  where  he  was  shortly  follow- 
ed by  Kittle,  and  they  occupied  the  same  bed 
there.  Later  both  went  to  Chicago,  where 
they  still  dwell  together.  Within  20  days  be- 
fore marriage,  Goff  conveyed  to  Kittle  a 
fourth  share  in  a  tract  of  6,606  acres  of  land, 
the  fourth  of  the  value  of  $33,000;  it  being 
the  "Goff-Amold  land."  Goff  says  he  saw 
his  wife  several  times  after  she  left  the  house 
go  in  and  out  of  the  house.  He  does  not  say, 
nor  is  there  any  show,  that  he  went  to  her, 
or  said  anything  in  repentance  or  friend- 
ship. It  is  proven  that  when  she  was  pack- 
ing her  trunk  in  the  house  for  final  departure, 
some  days  after  she  went  to  the  neighbors, 
he  knowing  she  had  gone,  he  knew  she  was 
packing  her  trunk.  He  took  no  step  toward 
her,  spoke  no  word  to  her.  Kittle  was  in  the 
hall  at  her  room  during  the  packing  of  the 
trunk  whistling,  apparently  In  contempt,  the 
tune  "There'll  be  a  hot  time  in  the  old  town 
to-night"  Kittle  gives  evidence  that  Goff, 
as  an  explanation  of  his  not  rooming  with 
his  wife,  made  a  statement  too  indecent  to 
state.  It  is  only  mentioned  as  showing  that 
Goff  had  no  love,  no  respect,  no  regard  for 
his  wife.  Why  should  he  degrade  her  to  a 
stranger?  It  bears  on  its  face  Incredibility. 
So  Improbable,  so  unlikely!  Who  would 
believe  it?  It  was  inhuman  and  cruel  to 
make  the   statement 

More  of  the  matters  appearing  in  the  evi- 
dence of  this  regrettable  case  might  be  given. 
Too  much,  perhaps,  has  been  given.  It  is 
given  as  pertinent  to  an  Important  legal  ques- 
tion arising  and  contested  in  the  case,  that  Is, 
Does  this  summary  of  the  case  give  the 
plaintiff  a  decree  of  separation  under  our 
statute,  which  grants  such  a  decree  "for 
cruel  or  inhuman  treatment,  (or)  reasonable 
apprehension  of  bodily  hurt"?  Observe 
there  is  no  violence  to  the  wife's  person. 
Once  the  law  demanded  this,  but  advancing 
civilization  and  right  reason  have  changed 
the  law.  What  Is  cruelty?  "It  has  frequent- 
ly been  defined  as  actual  personal  violence, 
or  conduct  causing  reasonable  apprehension 
of  It,  or  such  a  course  of  treatment  as  en- 
dangers life,  limb  or  health,  or  renders  co- 
habitation unsafe.  *  *  *  It  is  established 
in  all  Jurisdictions,  however,  that  mere  want 
of  congeniality  or  incompatibility  of  temper 
and  the  consequent  wranglings  of  the  parties 
will  not  justify  a  charge  of  cruelty  on  the 
part  of  either.  Nor  is  jealousy  or  overbear- 
ing conduct  on  the  part  of  the  husband 
ground  for  divorce.  The  conduct  of  one  of 
the  parties  must  at  least  be  such  as  to  rendec 
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cohabitation  Intolerable  to  the  other;  and, 
although  in  some  states  actual  bodily  harm 
or  apprehension  thereof  need  not  be  shown, 
there  must  have  been  such  treatment  as  so 
to  destroy  the  peace  of  mind  and  happiness 
of  the  injured  party  as  to  endanger  the 
health  or  utterly  to  defeat  'the  legitimate 
objects  of  marriage."  14  Cyc  599.  "The 
rule  that  there  must  be  personal  yiolence,  or 
apprehension  of  personal  violence,  has  been 
changed  in  some  states  by  enactment  and 
decisions  In  effect  overruling  earlier  cases. 
At  present  the  great  weight  of  Englisl}, 
Scotch,  and  American  authority  is  to  the 
effect  that  any  misconduct  which  tends  to 
impair  health,  or  which  creates  an  apprehen- 
sion of  bodily  injury,  is  cruelty,  although 
no  personal  violence  was  inflicted."  9  Am. 
&  Eng.  Ency.  L.  (2d  Ed.)  788.  Nelson  on 
Divorce  &  Separation,  S  270,  is  to  the  same 
effect  On  a  statute  in  the  same  words  as 
ours  it  was  held,  in  Latham  v.  Latham,  30 
Grat  (Va.)  307,  that:  "There  may  be  cases 
in  which  the  husband,  without  violence,  act- 
ual or  threatened,  may  malse  the  marriage 
state  impossible  to  be  endured.  There  may 
be  angry  words,  coarse  and  abusive  lan- 
guage, humiliating  insults  and  annoyances 
in  all  the  forms  that  malice  can  suggest, 
which  may  as  effectually  endanger  life  and 
health,  as  personal  violence,  and  which  there- 
fore would  afford  grounds  for  relief  by  the 
court ;  but  what  merely  wounds  the  feelings, 
without  being  accompanied  by  bodily  Injury 
or  actual  menace,  does  not  amount  to  legal 
cruelty."  To  the  same  effect  Is  Myers  v. 
Myers,  83  Va.  806,  6  S.  E.  630.  See  Reinhard 
V.  Reinhard  (Wis.)  71  N.  W.  803,  65  Am. 
St  Rep.  66,  and  note.  There  we  see  that 
neither  actual  violence,  nor  immediate  dan- 
ger of  it  is  absolutely  essential.  If  the 
husband's  treatment  be  coarse,  unnatural, 
abusive,  so  as  to  render  life  a  misery,  prey 
on  the  wife's  mind,  produce  mentttl  anguish. 
Impair  her  nerves,  and  endanger  her  health, 
it  is  enough.  As  Bishop  says,  in  his  Mar- 
riage, Divorce  &  Separation  (volume  1,  § 
1547),  we  cannot  say  that  mere  mental  an- 
guish from  mistreatment  is  cause  for  divorce, 
because  the  courts  have  favored  the  con- 
tinuance of  wedlock,  no  matter  about  mere 
unhappiness,  and  have  been  disinclined  to 
separate  man  and  wife,  except  for  bodily 
violence,  or  well-grounded '  fear  of  it,  and» 
under  the  rule  of  stare  decisis,  we  cannot 
say  that  mere  unhappiness,  mental  suffering, 
is  ground.  Bishop,  §  1551,  justly  criticizes 
the  logic  of  this  position  of  life-long  con- 
tinuance of  misery,  ^quoting  from  Rice  v. 
Bice,  6  Ind.  105 :  "If  it  be  true  that  we  are 
possessed  of  social,  moral,  and  intellectual 
natures,  with  wants  to  be  supplied,  with 
susceptibilities  of  pain  and  pleasure ;  if  they 
can  be  wounded  and  healed,  as  well  as  the 
physical  part  with  accompanying  suffering 
and  delight— then  we  think  that  conduct 
which  produces  perpetual  social  sorrow,  al- 
though physical  food  be  not  withheld^  may 


well  be  classed  as  cruel,  and  entitle  the  sof- 
ferer  to  relief.  And  in  point  of  fact  we  have 
no  doubt  that  mere  cold  neglect  has  sent 
broken-hearted  to  the  grave  hundreds  of 
wives,  where  the  dagger,  poison,  and  purposed 
starvation  has  sent  one.  Men  generally  sap- 
ply  a  sufficiency  of  food  to  their  brute  ani- 
mals." In  secUons  1552,  1561,  1562,  1563, 
he  says  that  an  escape  from  this  unreason- 
able rule  is  that  wherever  this  mental  an- 
guish produces,  or  is  liable  to  produce,  ill 
health,  cruelty  exists  calling  for  a  divorce. 
The  science  of  physiology  tells  that;  continued 
mental  pain  will  wreck  health.  We  almost 
take  judicial  notice  of  this  fact  It  requires 
no  science  to  tell  us  this.  In  this  case  we 
have  ground  for  reasonable  fear  of  bodily 
harm.  Goff  shook  his  fist  in  his  wife's  face, 
and  threatened  to  "beef"  her.  Did  not  this 
mean  to  slaughter  her?  And  in  the  parox- 
ysms of  anger,  which  the  evidence  shows 
would  come  over  him,  was  there  not  reason 
to  fear  persona]  violence?  And  then  that 
awful  abuse.  What  woman's  nerves  could 
stand  It?  What  anguish  of  heart  would  it 
not  produce?  Must  a  frail  woman  submit  to 
it  through  life?  How  long  would  life  last? 
All  the  books  say  that  if  it  tear  down,  or  en- 
danger, health  it  is  cruelty.  Mrs.  Goff  says 
and  proves  that  it  greatly  injured  her  health. 
She  was  healthy  before  marriage.  During 
those  troubles  she  had  headache,  nervous 
prostration,  sleeplessness,  and  loss  of  appe- 
tite. And  add  to  abusive  language  the  aban- 
donment of  cohabitation;  the  husband's  re- 
fusing to  room  with  his  wife,  and.  betaking 
himself  to  the  bed  of  Kittle,  and  giving  his 
heart  and  soul  and  estate  to  him,  and  de- 
claring that  he  would  give  Kittle  his  home 
and  lands,  as  he  had  already  done  in  the  con- 
veyance of  real  estate,  just  before  the  wed- 
ding, worth  $33,000,  which  might  leave  the 
wife  without  support  Ck>uld  a  woman  be  in 
a  more  lamentable  condition?  Is  this  not 
cruelty?  And  our  statute  means  to  do  some- 
thing by  using  not  only  the  word  "cruel,"  but 
also  "inhuman."  And  notice  the  word  "treat- 
ment" In  our  statute.  Does  it,  in  connection 
with  the  adjective  "inhuman,"  mean  more 
than  "cruelty"  as  used  in  the  books?  It  may. 
It  is  not  necessary  in  this  case  to  say.  But 
it  certainly  goes  to  render  easily  applicable 
the  doctrine  that  bad  treatment  telling  on 
health  comes  ui\der  it  If  mere  enduring  sor- 
row and  mental  pain  do  not  Clearly  the 
wife's  divorce  is  justified  under  the  words  of 
the  statute  "cruel  or  inhuman  treatment" 
It  is  not  necessary  to  inquire  whether  she  is 
entitled  to  a  divorce  for  abandonment  or  de- 
sertion. 

The  defense,  admitting  Goff's  wrong*  seeks 
to  show  that  he  sought  and  offered  reconcil- 
iation. I  do  not  follow  the  many  facts  bear^ 
Ing  on  this  question.  I  dismiss  it  with  the 
declaration  that  the  evidence  clearly  shows 
that  Goff  soon  tired  of  his  marriage  under 
some  strange  influence,  which  his  wife,  and 
even  GotTa  kin,  attribute  to  Kittle.    Under 
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oath  be  swears  she  loved  him,  but  he  conld 
not  love  her.  He  told  a  witness  there  was 
no  chance  of  reconciliation.  Goff  wanted  to 
get  rid  of  his  wife,  for  no  earthly  reason,  so 
far  as  the  evidence  tells;  for  she  seems  to 
stand  before  the  court  with  fair  character, 
conduct,  and  amiable  disposition,  having  per- 
formed her  full  duty  in  her  short  married 
life.  Every  show  of  a  desire  for  reconcilia- 
tion on  Goff's  part  was  met  with  entire  as- 
sent by  the  wife,  but  he  never  made  any 
show  that  was  not  insincere  and  designed 
to  put  his  wife  in  the  wrong.  He  left  the 
state.  He  wrote  a  note  to  his  wife  saying 
he  would  dismiss  Kittle,  if  she  would  return, 
and  asking  her  return.  This  Is  greatl^r  relied 
on  in  defense.  But  was  it  sincere?  That 
note  required  an  answer  by  4  o'clock  that 
same  day.  The  wife  received  it  only  about 
1  o'clock.  She  wrote  asking  a  short  time 
to  reflect  He  got  up  before  day  next  morn- 
ing, drove  seven  miles  to  catch  a  7  o'clock 
train  for  Cumberland,  though  by  waiting  till 
noon  next  day  he  would  get  a  train.  He 
says  he  bad  no  pressing  demand  to  hasten. 
But  several  days  before,  as  he  admits,  he 
had  made  up  his  mind  to  go.  Had  sent  Kit- 
tle to  Elk  ins  to  draw  $3,500  from  bank,  and 
he  purchase^  a  New  York  draft  for  $8,000. 
If  sincere,  if  desiring  reconciliation,  why  not 
wait  a  few  hours  anyhow?  He  left  when 
reconciliation  was  pending.  Must  we  not 
say  that  he  did  not  desire  it?  A  request  to 
return  must  be  in  good  faith.  Alkire  v.  Al- 
kire,  33  W.  Va.  517,  11  S.  B.  11.  And  we 
must  note  that,  when  Goff  wrote  thajb  note, 
he  was  in  consultation,  at  his  house,  with 
an  attorney  from  Elkins.  The  attorney  saw 
the  note.  Was  it  a  design  of  Goff's  to  put 
his  wife  in  fault?  Friends  later  tried  to 
persuade  him  to  put  Kittle  away.  He  re- 
fused. Friends  tried  to  get  them  to  meet 
She  told  them  she  was  ready — ^that  she  must 
have  a  personal  meeting.  This  was  reason- 
able. A  friend  fixed  Oakland,. Grafton,  his 
house,  for  a  meeting  of  reconciliation.  Goff 
would  not  go.  He  declined  to  meet  his  wife. 
He  said  he  must  act  by  attorneys.  What  had 
attorneys  to  do  with  the  confidential,  sacred 
negotiation  of  estranged  husband  and  wife 
for  reconciliation?  If  sincere,  he  would  want 
no  stranger  intermediary.  This  very  refus- 
al of  Interview,  and  wanting  to  treat  only 
tbrough  counsel,  affords  a  fair  inference  that 
desire  of  reunion  is  not  sincere.  1  Nelson 
on  Divorce,  $  74.  When  she  wrote  him  af- 
fectionately, even  after  suit,  begging  him  to 
eliminate  Kittle  as  the  only  apple  of  discord, 
and  promising,  on  that  one  condition,  love 
and  devotion,  he  answered  that  as  she  was 
going  on  with  her  depositions,  "no  reply  was 
necessary."  She  had  only  said  her  letter 
should  not  compromit  her  In  her  suit  if  he 
would  not  return-  He  added  that  he  would 
consider  ''seriously  what  course  I  will  now 
pursue.  I  will  let  you  know."  He  never 
let  her  know.  He  would  not  meet  her  as 
friends  suggested.    Kittle  himself  proves  this. 


So  he  never  intended  or  sincerely  tried  to 
bring  about  reunion.  But  really,  after  once 
she  had  by  cruelty  been  driven  from  house 
and  home,  she  was  under  no  obligation  of 
reconciliation.  How  long  would  it  last?  By 
the  evidence  it  would  be  a  frail  reliance.  If 
it  could,  as  it  cannot,  be  said  she  declined  rec- 
onciliation, it  is  no  bar  to  her.  1  Nelson  on 
Divorce,  §  73. 

Much  is  said  by  counsel  against  Mrs.  Goff, 
to  the  effect  that  her  aim  was  only  money, 
not  reconcilement;  that  she  demanded,  as  a 
condition,  $20,000.  -  It  is  not  proven.  Goff 
had  as  much  hand  in  this  money  settlement 
as  she,  and  more;  for  the  evidence  shows 
that  to  get  rid  of  his  wife,  he  was  willing 
to  pay  $10,000.  But  suppose  that  she,  after 
months  of  bad  treatment;  after  Goff  had  refus- 
ed to  put  off  Kittle,  after  he  had  given  him  a 
costly  diamond  ring  and  realty  valued,  as 
agreed  facts  show,  at  $33,000;  when  from  the 
past  she  was  without  hope  for  the  future  of 
the  marriage;  she,  a  wife  without  home  or 
estate,  being  poor — suppose  she  did  ask  mon- 
ey. The  fact  cannot  Impeach  her.  It  was 
her  legal  right  When  Goff  married  her,  did 
he  not,  in  law  and  fact,  promise  her  home  and 
support?  By  agreed  facts  he  had  estate 
worth  $85,000,  with  great  prospective  value 
from  real  estate  in  the  development  of  that 
section,  besides  the  $33,000  worth  of  land 
given  Kittle.  Was  the  wife's  demand,  if  she 
made  it,  illegal  or  unfair?  Mrs.  Goff  did 
demand  that  Kittle  be  eliminated  from  the 
home.  That  might  seem  an  unreasonable 
condition  by  some.  We  do  not  so  regard  It 
There  is  not  one  young  wife  in  a  thousand  that 
would  not  have  done  the  same  under  the  cir- 
cumstances stated  above.  The  mass  of  evidence 
shows  that  Kittle  was  the  wedge  that  divided 
these  people,  and  would  continue  to  do  so. 
Relatives  of  Goff  so  looked  upon  the  trouble. 
Why  should  Gk)ff,  of  family  most  prominent 
in  all  that  section,  who  had  spent  three  years 
at  the  West  Virginia  University,  and  wealthy, 
be  bound  in  the  tolls  of  this  young  man  of 
24  years?  What  the  bond  of  union  binding 
these  men  together?  A  bond  that  broke  the 
link  of  marriage  betweoi  persons  in  their 
80*s,  when  the  honeymoon  was  scarcely  gone? 
A  bond  that  induced  Goff  to  convey  away 
from  himself  and  his  engaged  wife  and  pros- 
pective children,  only  20  days  before  marriage, 
real  estate  then  valued  at  $33,000,  and  now, 
with  the  coal  being  brought  out  of  its  bowels 
in  the  great  development  of  Randolph  county, 
a  princely  fortune?  A  bond  which  induced 
Goff  to  salary  Kittle  without  service  and 
clothe  him  "in  purple  and  linen"  ?  A  bond 
which  induced  Goff  to  give  to  Kittle  a  pre- 
cious ring  set  with  jewels  owned  by  his  dead 
father  and  mother  who  had  conferred  so 
much  upon  him,  which  would  be  sacred  be- 
yond money  to  most  men?  A  bond  which  in- 
duced Goff  to  bear  Insult  from  Kittle  with 
composure?  A  bond  which  induced  Goff  to 
be  a  servile  menial  to  patch  KIttle's  panta- 
loons and  wash  his  socks?    What  was  this 
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bond?  It  was  weird  and  potent,  stronger 
than  steel.  It  made  then  as  close  as  Damon 
and  Pythias.  Its  grasp  unyielding.  He  was : 
"Like  a  poor  prisoner  In  his  twisted  gyves.** 
"His  very  will  seems  to  be  in  bonds  and 
shackles.'* 

It  follows  from  what  has  already  been 
said  that  Goff  was  properly  denied  a  divorce. 
He  demanded  that  his  wife  leave  his  table 
and  bed.  As  to  the  claim  that  $1,200  annual 
alimony  is  too  much:  We  so  conclude.  We 
do  not  deny  that  the  amount  of  alimony  is 
in  the  discretion  of  the  court,  but  we  as  well 
know  that  it  must  be  based  on  income.  Hen- 
inger  v.  Heninger,  90  Va.  271,  18  S.  B,  193. 
It  is  for  the  wife's  support,  not  the  husband's 
punishment  Of  the  $i85,000  value  of  Goff*s 
estate,  $48,000  is  unproductive  realty.  He 
has  to  live.  Everything  cannot  be  taken 
from  him.  He  has  to  pay  taxes.  The  In- 
terests of  the  plaintifT  demand  that  they  be 
paid.  His  income  must  be  rated  at  $1,800. 
We  have  considered  this  matter  seriously  and 
have  concluded  to  reduce  the  alimony  from 
$1,200  to  $1,000  per  annum. 

The  decree  declared  the  alimony  a  Hen  "on 
all  the  real  estate  owned  by  defendant  Goff." 
The  decree  made  the  future  alimony  payable 
quarterly.  It  is  said  by  counsel  that  the 
strong  weight  of  authority  seems  to  be  that 
future  payments  are  not  a  lien,  citing  2  Am. 
&  Eng.  Ency.  L.  (2d  Ed.)  132,  133,  134.  It 
may  be  so  In  some  states.  It  is  clear,  as 
stated  in  that  volume,  that  a  pending  suit 
for  divorce  and  alimony  is  not  in  itself  a 
lien.  But  how  is  it  after  decree  for  alimony? 
We  are  cited  to  14  Cyc.  783,  for  the  propo- 
sition that  a  decree  for  permanent  alimony 
does  not  become  a  lien,  unless  so  provided  by 
statute,  and  the  Jurisdiction  of  equity  cannot 
authorize  the  creation  of  such  lien.  But 
much  authority  is  cited  in  2  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  to  show  that  a  decree  is 
no  lien,  unless  the  decree  fixes  It  on 
specific  property  brought  before  the  court 
But  It  is  there  asserted  that  the  court  may  so 
declare  a  lien.  No  particular  property  is  be- 
fore the  court  or  subjected  by  the  decree. 
The  decree  declares  a  general  lien.  The 
decree  adjudges  Goff  to  pay  fixed  sums  at 
fixed  times  In  future.  Our  Code  says  that 
"every  Judgment  for  money  rendered  in  this 
state  heretofore  or  hereafter  against  a  person 
shall  be  a  lien  on  all  real  estate  of  or  to 
which  such  person  shall  be  entitled  at  or 
after  the  date  of  such  Judgment'*  Does  the 
fact  that  payment  is  to  be  made  In  future 
change  the  matter?  Whj  should  it?  Here 
is  a  final  adjudication  of  present  liability, 
only  it  Is  to  be  discharged  in  future.  Of 
course,  a  decree  for  a  gross  sum  as  alimony 
is  a  lien  by  the  letter  of  the  statute.  Renick 
v.  Ludlngton,  14  W.  Va.  367.  The  lien  of 
alimony  recovery  Is  discussed  in  Conrad  v. 
Everich  (Ohio)  35  N.  E.  58,  40  Am.  St  Rep. 
679.  By  reason  of  our  statute  making  "every 
judgment"  a  general  lien  on  all  the  defend- 


ant's land,  there  need  be  no  specified  pcoper- 
ty  charged  by  the  decree.  The  only  question 
is  whether  future  Installments  are  a  lien. 
We  think  they  are.  Should  the  door  be  left 
open  so  that  Groff  might  by  conveyance  dis- 
pose of  his  property  and  wholly  defeat  his 
wife's  alimony?  She  has,  by  law,  right  to 
look  to  her  husband's  estate  for  reasonable 
support  The  law  shares  the  property,  to  the 
extent  of  alimony,  between  theuL  He  has 
exiled  himself  from  the  state  voluntarily. 
According  to  Holmes  v.  Hohnes,  29  N.  J.  Eq. 
9,  non residence  gives  a  court  power  to  make 
the  alimony  a  lien.  As  the  decree  is  by  law 
a  lien  without  the  decree's  so  saying,  its 
declaring  it  such  is  not  error.  A  glance  at 
section  11,  c.  64,  of  the  Code  of  1899,  tells  ua 
that  the  powers  of  the  court  are  broad  In 
making,  in  addition  to  the  divorce,  ''such 
further  decree  as  it  shall  deem  expedient  con- 
cerning the  estate  and  maintenance  of  the 
parties.'*  Under  the  view  above  taken,  it  is 
unnecessary  to  say  whether  or  no  the  In- 
herent powers  of  a  court  of  equity  in  divorce 
cases  would  not  under  that  section  alone 
authorize  a  court  to  decree  the  future  ali- 
mony a  lien,  a  power  exercised  in  oiany 
states.  Where  a  nonresident  has  estate 
here,  but  not  served  with  process  so  as  to 
enable  the  court  to  render  a  personal  decree 
constituting  a  lien,  and  where  no  attacliinent 
is  sued  out,  can  a  lien  be  declared?  If  ths 
bill  brings  specific  property  before  the  court, 
and  asks  the  court  to  declare  alimony  a  lien 
on  it  cannot  the  court  do  so?  It  is  done  in 
many  'states.  It  seems  to  be  a  power  in 
divorce  cases,  under  authority  cited  above 
But,  as  the  bill  brings  no  specific  real  estate 
into  the  case,  except  the  land  conveyed  to 
Kittle,  we  cannot  properly  say  what  we 
could  do,  in  a  proper  case,  under  section  11. 

Complaint  is  made  that  the  plaintiff  was 
not  charged  with  rent  of  house  and  with 
some  provisions  consumed  and  furniture  used 
by  her  pending  suit  and  sold  cows.  She  was 
in  possession  by  order  of  the  court,  as  re- 
ceiver. She  took  care  of  the  prop^ty  and 
furniture.  Her  occupation  was  before  the 
alimony  began,  and,  it  being  found  that  her 
husband  was  in  the  wrong,  not  she,  her 
right  of  support  pending  suit  would  excuse 
her  from  payment  of  rent  for  house  and 
furniture.  If  she  sold  property,  that  is  an 
open  matter  not  Involved  here. 

We  cannot  sustain  the  complaint  against 
the  decree  that  it  allows  the  plaintiff  costs. 
The  claim  is  that  defendant  had  once  paid 
such  costs  in  the  interlocutory  order  com- 
pelling him  to  pay  |500  for  exx>ense8  and 
attorney's  fees.  That  allowance  was  not 
for  the  taxable  costs.    The  order  so  shows. 

Gross-Error. 

Appellee  cross-assigns  error  in  the  refusal 
of  the  court  to  cancel  the  deed  mentioned 
above  from  Goff  to  Kittle  for  a  fourth  in- 
terest in  a  tract  of  6,606  acres  of   Iand« 


W.  Va.) 


GOFF  V.  GOFP. 


775 


which  fourth,  as  shown  by  the  agreement  of 
facts,  was  then  of  the  value  of  $33,000. 
It  dates  20th  August,  1901,  and  was  recorded 
18tli  November,  1901.  When  made  the  In- 
tended wife  was  far  from  Beverly,  where  It 
was  made,  knew  nothing  of  it,  and  she  says 
first  learned  of  it  by  noticing  it  In  a  news* 
paper.  Goff  never  told  her  of  it,  as  she  says. 
He  proposed  to  put  In  the  deed  a  considera- 
tion of  love  and  affection;  but,  as  Kittle 
was  not  kin  to  him,  counsel  told  him  this 
would  not  do.  C!ounsel  advised  him  against 
making  the  deed,  but  he  persisted.  The  deed 
states  the  consideration  as  "personal  serv- 
ices heretofbre  rendered  me  and  to  be  ren- 
dered me  during  a  contemplated  trip  and  re- 
turn to  Beverly,"  This  trip  was  going  to 
Goff '8  wedding;  all  expenses  being  paid  by 
Goff.  Being  to  the  great  city  of  Chicago,  it 
was  a  pleasure  trip.  Does  a  bridegroom 
pay  his  best  man  at  the  wedding?  As  to 
past  services,  Goff  and  Kittle  both  say  that 
Kittle  was  on  a  salary,  and  it  had  been  paid 
by  Goff.  In  conversation  with  Phillips,  Goff 
did  not  pretend  a  real  consideration.  He 
said  that  he  had  told  the  attorney  to  make 
the  deed  state  a  consideration  of  love  and 
affection,  and  blamed  him  later  for  not  so 
doing.  •  He  declared  he  wanted  to  make  pro- 
vision for  Kittle  and  would  convey  this  land 
to  him.  He  admitted  that  he  was  careful 
to  convey  to  Kittle  before  marriage.  He 
says  he  did  so  in  pursuance  of  a  request  of 
his  mother.  He  said  he  had  provided  for 
Kittle  In  his  will.  (Was  this  more  proper- 
ty?) When  asked  what  services  Kittle  had 
rendered  for  which  he  had  not  paid  he  re- 
plied: "I  do  not  know  that  I  can  say." 
When  asked  if  Kittle  had  rendered  service 
for  which  he  had  not  been  paid,  his  reply 
was :  "I  cannot  say  he  had."  Kittle  swears 
that  he  never  requested  Goff  to  make  the 
deed.  Thus,  we  have  a  great  estate  con- 
veyed without  consideration,  in  secret  from 
the  wife,  in  contemplation  of  a  marriage, 
nnder  a  promise  of  marriage  made  long  be- 
fore and  executed  a  few  days  after  the  deed. 
The  bill  attacks  it  as  made  in  fraud  of  the 
wife's  rights.  Of  course,  on  the  facts  stated 
In  the  bill,  the  wife  had,  upon  marriage,  a 
contingent  dower,  and  upon  the  occurrence 
of  cause  of  divorce  she  by  law  had  a  de- 
mand for  alimony.  In  Waller  v.  Armstead's 
Adm'rs,  2  Leigh  (Va.)  11,  21  Am.  Dec.  594, 
the  rule  Is  stated  that  deeds  made  by  a 
woman  giving  her  property  Just  before  mar- 
riage, without  the  knowledge  of  the  intended 
husband,  are  void  as  to  him.  In  Gregory  v. 
Winston's  Adm'r,  23  Grat.  (Va.)  102,  is  a 
discussion  of  such  conveyances  by  the  wo- 
man. The  rule  is  stated  that  it  depends  on 
the  circumstances.  If  the  conveyance  be 
bona  fide,  free  of  bad  intent,  or  for  value, 
It  is  good.  In  that  very  valuable  late  work. 
Am.  &  Eng.  Decisions  in  Equity  (volume  8, 
525),  a  great  many  cases  are  cited  on  the 
subject  of  •'Fraud  on  Alimony."    The  case 


of  Bouslough  V.  Bouslough,  G8  Pa.  405,  is 
cited,  saying  that  "there  is  no  reason  why 
a  wife  whose  husband  has  deserted  her 
and  refused  to  perform  the  duty  of  main- 
tenance, or  who  by  cniel  treatment  has 
compelled  her  to  leave  his  house  and  com- 
mence proceedings  for  divorce,  should  not 
be  viewed  as  a  quasi  creditor  in  relation 
to  the  alimony  which  the  law  awards  her." 
There  It  is  laid  down,  on  many  authorities, 
that  any  such  conveyance  or  disposition  of 
the  husband's  property  is  void  as  to  her,  in 
the  hands  of  a  voluntary  purchaser,  or  pur- 
chaser with  notice.  "A  judgment  or  decree 
awarding  alimony  to  the  wife  is  sufficient  to 
establish  her  rights  as  a  creditor  of  the 
husband  to  impeach  a  conveyance  made  by 
him  with  intent  to  defraud  her  of  alimony." 
14  Cyc.  798.  As  to  dower,  this  rule  is  estab- 
lished. A  voluntary  conveyance  just  before 
marriage,  with  intent  to  defraud  dower,  is 
void.  Thayer  v.  Thayer,  39  Am,  Dec.  211, 
and  full  note;  Scribner  on  Dower,  588.  Is 
it  said  that  no  alimony  right,  or  cause  for 
it,  existed  when  the  deed  was  made?  Nei- 
ther did  inchoate  dower  exist  Both  are 
future  and  contingent.  There  is  no  differ- 
ence between  them  in  this  matter.  I  would 
assert  that,  when  a  man  marries  a  woman, 
the  law  gives  her  home  and  support  at  his 
expense.  Such  are  his  contract  and  liabil- 
ity. So  the  law  gives  dower.  Now,  if  he 
gives  cause  of  divorce,  alimony  is  given  by 
law.  Dower  does  not  come  till  death  of 
the  husband;  but  right  of  support  or  ali- 
mony comes  at  once  on  marriage,  and  is  a 
stronger  claim  than  dower.  The  law  from 
the  instant  of  marriage  says  that,  if  there 
shall  fall  a  cause  for  alimony,  it  shall  be 
given.  Is  this  sustained  by  law  as  It  is  by 
justice?  Dower  Is  protected  against  fraudu- 
lent transfer — so  is  alimony.  14  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  252.  There  we  find  both 
assimilated.  "A  right  to  alimony  is  inci- 
dent to  divorce  and  consequent  upon  It, 
and  a  wife  having  cause  for  divorce,  though 
not  In  strict  language  a  creditor  of  her  hus- 
band, stands  to  him  in  the  relation  of  a  credit- 
or, having  an  inchoate  right  of  payment 
of  whatever  alimony  may  thereafter  be  de- 
creed her,  and  Is  consequently  within  the 
statute."  "Alienations  of  real  property  by 
a  man  about  to  be  married,  made  without 
the  knowledge  of  his  intended  bride,  and 
with  the  intent  and  object  of  depriving  her 
of  the  rights  which  she  would  otherwise 
acquire  in  his  property  by  the  marriage, 
may  be  avoided  by  the  wife  as  fraudulent." 
Wait  on  Fraud.  Conveyance,  §  314.  It  was 
Groff*s  duty  to  inform  the  wife  of  this  con- 
veyance. Had  she  for  herself  and  prospec- 
tive children  no  right  in  it?  BIgelow  on 
Fraud,  610,  611.  Leach  v.  Duvall,  8  Bush 
(Ky.)  201,  holds  a  conveyance  of  a  valuable 
portion  of  the  husband's  estate,  just  before 
marriage,  without  the  woman's  knowledge, 
a  fraud  on  her  right    But  it  is  said  no  cause 
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of  alimony  existed  when  the  deed  wag  made. 
That  is  no  difference,  as  there  waa  an 
engagement,  which  if  carried  out  would  In- 
vest rights.  A  conveyance  to  defraud  fu- 
ture creditors  is  void.  Under  a  statute 
avoiding  conveyances,  "made  with  Intent  to 
hinder,  delay,  and  defraud  creditors  or  other 
persons  of  lawful  suits  and  demands,  a  wife 
may  maintain  a  suit  to  set  aside  a  conveyance 
by  her  husband,  made  with  such  fraudulent 
Intent,  so  as  to  enable  her  to  collect  alimony 
awarded  in  a  divorce  suit  against  him, 
though  the  cause  for  such  divorce  did  not 
arise  until  after  the  conveyance."  Gregory 
v.  Fllbeck,  12  Colo.  379,  21  Pac.  489.  Our 
Code  of  1899,  c.  74,  §  1,  avoids  acts  to  de- 
fraud "creditors,  purchasers  or  other  per- 
sons of  or  from  what  they  are  or  may  be 
lawfully  entitled  to."  Very  broad.  Think 
of  a  gift  of  133,000,  Just  before  marriage,  to 
one  having  such  unlimited  influence  over  the 
grantor.  What  could  have  been  the  intent, 
except  to  get  it  out  of  the  legal  right  of  the 
Intended  wife?  If  Goff's  mother  did  request 
Jt,  why  did  he  wait  for  two  years  until 
just  before  marriage?  But  the  plaintiff  has 
no  right  to  annul  the  deed  in  toto.  It  is 
good  between  Goff  and  Kittle.  We  hold  it 
void,  as  if  never  made,  as  to  the  alimony 
and  the  dower  of  the  plaintiff,  should  it 
ever  become  consummate.  The  alimony  ig  a 
Hen  on  the  realty  so  conveyed  to  Kittle. 

We  reverse,  as  to  that  feature  of  the  de- 
cree refusing  plaintiff  relief  as  to  the  con- 
veyance to  Kittle;  and  modify  it,  as  to  the 
amoimt  of  alimony;  and  in  other  respects 
affirm. 


(60  w.  Va.  W) 

DAY  et  ux.  v.  LOUISVILLE  COAL  & 
COKE  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
May  1,  1906.) 

1.  Watebs  and  Water  Coueses-tPollutinq 
Stbeam— Injuby  to  Riparian  Ownebs. 

A  company,  mining  coal  and  making  coke, 
casts  slag  and  other  refuse  materials  into  or 
near  a  stream,  and  they  are  carried  by  its 
waters  and  deposited  on  land  of  a  riparian 
owner,  doing  damage  to  the  land.  The  company 
is  liable  therefor  to  the  landowner. 

2.  ToBTS— Joint  and  Sevebai,  Liabilitt. 

When  the  negligent  acts  of  two  or  more 
persons,  though  acting  independently  of  each 
other,  concurrently  result  in  injury  to  the  prop- 
erty of  another,  they  are  liable  either  jointly 
or  separately. 

8.  Limitation    op    Actions  —  Accbual   or 
Cause  of  Action. 

The  cause  of  action  to  an  owner  of  land 
damaged  by  deposit  on  it  of  refuse  material 
put  into  a  stream  by  a  person  in  operations  of 
mining  coal  and  making  coke,  and  thence 
carried  by  its  waters  and  deposited  on  the  land, 
first  accrues  when  the  material  is  deposited 
upon  the  land,  and  the  statute  of  limitations 
does  not  run  against  such  action  until  such 
material  is  deposited  on  the  land. 
^  (Syllabus  by  the  Court.) 

Error  frona  Circuit  Court,  Mercer  County. 

Action  by  Joshua  Day  and  wife  against 

the  Louisville  Coal  &  Coke  Company.    Judg- 


ment for  plaintiffs,  and  defendant  brings  er^ 
ror.    AfBrmed. 

'  Rucker,  Anderson  &  Hughes  and  B.  C  & 
Bernard  McClaugherty,  for  plaintiff  in  error. 
J.  M.  McGrath  and  (X  W.  Smith,  for  defend- 
ants  in  error. 

BRANNON,  J.  Joshua  Day  and  his  wife, 
S.  E.  Day,  filed  a  declaration  in  trespass  on 
the  case  in  the  circuit  court  of  Mercer  coun- 
ty against  the  Louisville  Coal  and  Coke  Com- 
pany, a  cori>oration,  alleging  that  S.  E.  Day 
owned  a  tract  of  land  situate  on  Blue  Stone  • 
river,  about  60  acres,  consisting  of  river  bot- 
tom, very  fertile  for  agricultural  purposes; 
that  the  river  flowed  through  the  bottom 
land,  and  that  the  river,  before  damaged  from 
the  cause  stated  in  the  declaration,  had  been 
one  remarkable  for  its  beauty  and  the  purity 
of  its  water,  and  contained  a  great  number 
of  valuable  fish  of  many  varieties;  that  the 
defendant  became  operator  and  owner  of 
a  coal  mine  and  coke  ovens  located  upon  Flip- 
ping creek,  which  fiowed  into  Blue  Stone  riv- 
er at  a  point  above  the  plaintifiTs  land;  that 
the  defendant  wrongfully  and  negligently  de- 
posited large  quantities  of  the  slag,  cinders, 
tailings,  and  other  waste  and  refuse  from 
its  mine  and  coke  ovens  in  said  cree'k,  and 
so  near  it  that  its  water,  both  during  low 
water  and  ordinary  freshets,  caused  said  ma- 
terial to  flow  into  the  stream,  and  the  wa- 
ters of  the  creek  and  river  carried  large  quan- 
tities of  the  slag,  cinders,  tailings,  and  other 
waste  and  refuse  down  said  stream,  and  de- 
posited them  on  the  land  of  the  plaintiff,  S. 
E.  Day,  by  means  whereof  40  acres  of  the 
bottom  land  was  covered  up  with  said  8la& 
cinders,  tailings,  and  refuse,  and  rendered 
worthless,  and  by  means  whereof  20  acres  of 
com,  20  acres  of  wheat,  20  acres  of  grass, 
and  20  acres  of  oats,  there  growing,  were 
covered  up  and  destroyed;  and  that  said  ma- 
terials were  by  the  waters  of  said  stream 
carried  down  and  deposited  in  their  beds, 
and  discolored  and  polluted  the  water  of  said 
stream,  rendering  it  unfit  for  agricultural 
and  domestic  purposes.  The  defendant  plead- 
ed the  statute  of  limitations  of  five  years. 
A  jury  found  a  verdict  for  the  plaintiff  for 
$300,  on  which  judgment  was  rendered,  and 
the  defendant  brings  the  case  to  this  court 

This  case  Involves  principles  very  impor- 
tant everywhere,  but  especially  important  in 
this  state  at  present  and  in  the  future;  but 
those  principles  are  old,  and  have  been  called 
Into  requisition  through  many,  many  years 
in  actions  for  the  pollution  of  streams,  and 
casting  into  them  hurtful  things,  and  deposit- 
ing them  upon  lands  of  riparian  owners  on 
the  stream  below.  The  defendant  contends 
that  as  it  was  using  its  property  In  carrying 
on  a  lawful  business  very  useful  to  the  pub- 
lic it  is  exempt  from  liability,  as  it  was 
only  exercising  Its  rights.  We  are  told  by 
the  able  brief  of  the  defendant's  counsel  that 
the  aflEirmance  of  this  judgment  will  be  vast- 
ly hurtful  and  disastrous  to  the  mining  and 
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coke  Interests  of  West  Virginia,  and  have 
a  tendency  to  detract  from  tbe  value  of  our 
land,  and  hinder  the  development  of  the  great 
wealth  of  coal  and  iron  in  the  bowels  of  our 
mountains,  and  will  be  subversive  of  great 
public  policy,  which  demands  the  develop- 
ment of  our  wealth  therein,  and  tends  to  the 
weal  of  the  whole  people  of  the  state,  and 
that  a  few  Individuals  Injured  thereby  must 
be  without  redress.  We  cannot  accede  to 
this  broad  proposition.  The  established  max- 
im of  centuries  is  "Sic  utere  tuo  ut  alienum 
non  laedas  (so  use  your  own  property  that 
you  do  not  Injure  another)."  That  rule  is  al- 
most equal  to  the  Golden  Rule  in  importance, 
and  must  never  be  lost  sight  of  in  the  daily 
doings  and  transactions  of  organized  society. 
A  man  has  land  upon  a  stream.  He  is  its 
sole  lord.  No  one  has  a  right  to  injure  that 
land.  It  is  protected  by  the  Constitution. 
If  one  up  the  stream  in  his  works,  be  they 
ever  so  lawful,  honorable,  and  necessary  for 
private  weal  or  public  weal,  do  thereby  injure 
the  land  of  that  owner  further  down  by  un- 
lawful Invasion  of  it,  by  casting  upon  it 
things  damaging  it,  or  by  polluting  the  purity 
of  the  water,  rendering  it  unfit  for  the  own- 
er's consumption  as  It  passes  through  his 
land,  the  man  up  the  stream  must  answer 
in  damages.  One  man  without  fault  is  in* 
jured  by  another.  That  is  enough  for  lia- 
bility. This  is  the  general  principle  of  the 
common  law.  One  man  cannot  thus  injure 
another.  Especially  is  this  so  in  this  state, 
where  the  Constitution  isays  that  private 
property  shall  not  be  damaged  for  public  use 
without  compensation.  How,  then,  can  it  be 
damaged  for  private  interests  or  to  promote 
a  supposed  public  policy?  The  authorities 
are  ample  on  this  subject  to  sustain  this 
position.  **The  doctrine  stated  in  the  pre- 
ceding section,,  that  the  importance  of  the 
business  of  the  upper  proprietor  was  not 
enough  to  justify  him  In  polluting  the  water 
of  the  stream  to  the  injury  of  the  lower  pro- 
prietor, has  been  tested  and  fully  sustained 
in  cases  involving  the  right  of  persons  en- 
gaged in  mining  operations  to  pollute  the 
streams.  In  the  operation  of  any  mine  there 
are  large  quantities  of  refuse  which  must  be 
moved  and  stored,  and  an  easy  method  of  dis- 
posing of  them  was  found  to  be  to  permit 
them  to  be.  washed  into  the  streams,  to  be 
carried  away  by  the  action  of  the  water; 
and  this  was  especially  true  with  respect  to 
hydraulic  mining,  where  the  earth  was  ac- 
tually removed  from  Its  place  by  the  force 
of  the  water.  When  the  system  of  hydraulic 
mining  became  perfected,  it  was  found  that 
the  d6brls  from  the  mines  was  being  carried 
down  ^the  streams  with  disastrous  effect 
Large  stretches  of  country,  covered  with 
buildings  and  hamlets,  were  burled,  in  some 
instances  above  the  tops  of  the  houses.  Even 
cities  had  to  fight  to  maintain  their  exist- 
ence, and  the  navigability  of  some  of  the 
largest  streams  was  being  impaired.  In  this 
coudition  of  affairs  resort  was  had  to  the 


court  for  relief.  After  a  severe  fight  the 
lower  proprietors  finally  obtained  a  decision 
fr(»n  a  United  States  court  in  which,  with 
an  exceedingly  valuable  historical  opinion,  it 
was  held  that  persons  mining  with  the  hy- 
draulic process  maybe  enjoined  from  dis- 
charging tbe  debris  into  a  river,  whence  it  flows 
to  the  valley  below,  burying  valuable  farms 
and  creating  a  public  and  private  nuisance. 
And  this  rule  prevents  the  casting  of  debris 
from  the  mine  into  the  stream,  or  abandon- 
ing it  so  that  it  will  find  its  way  there  in 
such  a  manner  as  to  injure  tbe  lower  pro- 
prietor. So  it  prevents  the  miner  from  cast- 
ing his  tailings  into  the  stream  in  such  a 
way  as  to  injure  lower  owners.  The  same 
rule  applies  to  culm  from  a  coal  mine. 
•  •  ♦  A  mill  for  the  reduction  of  ores 
cannot  be  permitted  to  throw  its  refuse  into 
the  stream  to  the  injury  of  lower  property." 
Farnham  on  Water,  §  618.  In  the  well-con- 
sidered case  of  Columbus  &  H.  Coal  &  Iron 
Co.  V.  Tucker,  48  Ohio  St  41,  26  N.  B.  630, 
12  L.  R.  A  577,  29  Am.  St  Rep.  528,  the  rule 
is  thus  laid  down :  "In  an  action  brought  by 
a  riparian  owner  to  recover  of  a  mining  com- 
pany damages  to  his  lands,  and  for  polluting 
the  water  of  a  stream,  which  runs  through 
them,  by  depositing  on  its  own  lands  coal 
slack,  dirt,  and  refuse,  in  places  from  which 
the  same  had  been  washed  down  and  onto 
the  lands  of  the  plaintiffs,  the  evidence  show- 
ing substantia]  injury  to  have  been  produced 
thereby,  that  the  deposits  were  made  inten- 
tionally, and  that  such  results  might,  at  the 
time  the  deposits  were  made,  have  been  an- 
ticipated by  a  person  of  ordinary  Intelligence 
and  prudence,  a  right  to  recover  is  establish- 
ed, and  it  is  not  a  defense  to  show  that  the 
operation  of  the  mines,  and  the  deposit  and 
disposal  of  the  slack,  etc.,  was  conducted  In 
the  mode  in  general  practice  in  the  operation 
of  similar  coal  mines  in  the  surrounding 
mining  districts,  and  that  such  deposits  were 
made  without  malice,  and  upon  the  only  feas- 
ible place  or  places  the  company  could  de- 
posit the  same,  and  carry  on  the  business 
of  coal  mining."  See  30  Am.  &  Eng.  Ency. 
L.  (2d  Ed.)  380;  Trevett  v.  Prison,  98  Va. 
332,  36  S.  E.  373,  50  L.  R.  A  564,  81  Am. 
St  Rep.  727;  Tennessee  v.  Hamilton  (Ala.)  14 
South.  167,  46  Am.  St  Rep.  48;  Elder  v.  Ly- 
kens  (Pa.)  27  Atl.  545,  37  Am.  St  Rep.  742; 
Fricke  v.  Quinn  (Pa.)  41  Ati.  737.  "No  per- 
son, natural  or  artificial,  has  the  right  to 
cover  his  neighbor's  land  with  debris  from 
his  mine  or  mill,  nor  to  permit  any  of  his 
refuse  matter  to  flow  or  be  placed  upon  the 
land  of  another.**  Snyder  on  Mines,  $  1073. 
Of  the  subject  of  dumping  tailings  from  mines 
and  debris  from  coal  mines  Into  a  running 
stream,  that  work,  in  section  1076,  says  that 
it  has  been  a  fruitful  source  of  litigation, 
and  "it  may  be  laid  down  as  a  general  ri^le 
that  whoever  causes  an  Injury  to  another's 
land  by  any  of  the  means  above  enumerated 
must  respond  in  damages."  Thus  the  liabil- 
ity in  this  case  is  dear. 
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But  In  defense  the  defendant  showed  that 
yarious  other  coal  and  coke  works  separate 
and  distinct  from  that  of  the  defendant's, 
carried  on  by  other  operators,  threw  their 
refuse  Into  the  same  creek  and  river,  and  that 
the  injury  to  the  plaintifTs  land  came  as 
well  from  the  acts  of  others  as  from  the  de- 
fendant, and  that  the  plaintiff  cannot  main- 
tain his  action  against  the  defendant  and 
make  it  responsible  for  damage  which  came 
from  the  act  of  others.  It  contends  that  it 
Is  not  liable  further  than  the  damage  caused 
by  its  act  There  are  some  authorities  to 
support  this  proposition,  but  the  authorities 
against  it  very  decidedly  preponderate,  and 
they  harmonize  with  right,  reason,  and  the 
established  law  of  centuries.  This  damage 
comes  from  tort,  not  contract,  and  it  is  a 
rule  of  law  as  old  as  the  hills  that  In  a  tort 
all  participating  or  contributing  in  the  wrong, 
working  the  injury,  are  liable,  and  any  single 
one  is  liable.  One  can  be  sued,  or  more  can 
be  sued.  It  is  contended  for  the  defendant 
that  the  acts  of  these  different  operators 
were  independent  of  each  other,  the  defend- 
ant's act  separate  and  distinct  from  the  oth- 
ers, and  that  it  Is  only  where  tort-feasors  act 
Jointly  that  one  or  all  may  be  sued.  This 
proposition  cannot  be  sustained,  as  will  ap- 
pear from  the  following  authorities:  In  21 
Am.  &  Eng.  Ency.  L.  (2d  Ed.)  796,  it  is  laid 
down  that,  "where  the  negligence  of  two  or 
more  persons,  acting  independently,  concur- 
rently results  in  Injury  to  a  third,  the  latter 
may  maintain  his  action  for  the  entire  loss 
against  any  one  or  all  of  the  negligent  par- 
ties; it  not  being  essential,  it  has  been  held, 
to  the  maintenance  of  a  Joint  action  against 
several  for  negligence  that  they  should  be 
engaged  in  a  common  enterprise  or  sustain 
any  relation  whatever  between  themselves." 
The  same  doctrine  Is  laid  down  in  15  Ency. 
PI.  &  Prac.  557.  Wharton  on  Neg.  §  144, 
says:  "The  fact  that  another  person  con- 
tributed, either  before  the  defendant's  inter- 
position or  concurrently  with  such  interposi- 
tion, in  producing  the  damage,  is  no  defense." 
1  Shearman  &  Redfleld  on  Neg.  (4th  Ed.)  § 
122,  says:  "Persons  who  co-operate  In  an 
act  directly  causing  Injury  are  Jointly  liable 
for  its  consequence,  if  they  act  in  concert 
or  unite  in  causing  a  single  Injury,  even 
though  acting  Independently  of  each  other." 
Cooley  on  Torts,  p.  79,  says:  "A  fourth 
proposition  may  be  stated  thus :  That,  if  the 
damage  has  resulted  directly  from  concur- 
rent wrongful  acts  or  neglects  of  two  per- 
sons, each  of  these  acts  may  be  counted  on 
as  the  wrongful  cause,  and  the  parties  held  re- 
sponsible, either  Jointly  or  severally,  for  the 
injury."  In  16  Am.  St.  Rep.  251,  we  find 
this:  "Where  one  act  of  negligence  unites 
with  another  and  like  act,  or  with  any  other 
cause,  in  inflicting  injury  upon  the  person 


or  property  of  another,  whose  negligence  has 
not  also  contributed  to  his  injury,  and  there 
exists  no  means  of  determining  the  extent  to 
which  the  injury  resulted  from  either  negli- 
gent act,  it  is  obvious  that  each  person  guilty 
of  negligence  must  be  either  held  entirely  ex- 
onerated, or  as  answerable  for  the  whole 
damages  Inflicted  in  part  by  his  negligence. 
In  all  the  instances  in  which  his  negligence 
can  be  regarded  as  the  proximate  cause,  or 
one  of  the  proximate  causes,  of  an  injury,  he 
is  answerable  for  the  whole  thereof,  either 
separately  or  jointly  and  severally,  with  any 
other  person  whose  negligence  or  other 
wrongful  act  may  also  have  been  one  of  the 
proximate  causes  of  such  injury."  The  same 
principle  is  laid  down  in  Grand  Trunk  Ca  v. 
Cummings,  106  U.  S.  700,  1  Sup.  Ct  493,  27 
L.  Ed.  266 :  "Where  separate  and  independ- 
ent acts  of  negligence  of  two  parties  are  the 
direct  causes  of  a  single  injury  to  a  third 
person,  and  it  is  Impossible  to  determine  in 
what  proportion  each  contributed  to  the  In- 
Jury,  either  is  responsible  for  the  whole  In- 
Jury;  and  this,  although  his  act  alone  might 
not  have  caused  the  entire  Injury,  and  al- 
though, without  fault  on  his  part,  the  same 
damage  would  have  resulted  from  the  act  of 
another."  Slater  v.  Mersereau,  64  N.  Y.  138; 
Boyd  v.  Watt,  27  Ohio  St  259.  But  why 
cite  other  authorities,  when  we  have  the  case 
of  Johnson  v.  Chapman,  43  W.  Va.  6^,  28 
S.  B.  744,  holding  that,  where  two  contiguous 
buildings  fall  upon  a  third  because  of  co-ex- 
istent and  concurring  negligence  of  the  sep- 
arate owners  to  keep  their  separate  walls  In 
repair,  they  are  liable  in  Joint  or  separate 
suits.  Judge  Dent  aptly  said,  "It  is  not  a 
question  of  comparative  negligence,  but  of 
contributory;  for.  If  the  negligence  of  one  of 
two  defendants  contributed  toward  the  in- 
Jury,  he  cannot  escape  liability  by  showing 
greater  negligence  on  the  part  of  his  code- 
fendant"  If  it  were  required  In  this  case 
that  plaintiff  show  Just  how  much  the  act 
of  defendant  contributed  to  his  injury,  what 
fraction  of  his  total  damage,  he  could  not 
do  so.    It  would  deny  him  relief. 

As  to  the  plea  of  the  statute  of  limitations 
for  five  years:  The  time  did  not  begin  to 
run  against  this  action  until  the  actual  hap- 
pening of  the  damage.  It  is  contended  ear- 
nestly that  the  time  began  to  run  from  the  de- 
posit of  the  refuse  In  the  stream.  That  Is 
plainly  an  untenable  position.  What  right 
had  the  plaintiff  to  sue  until  she  was  actually 
damaged  by  the  deposit  on  her  land?  None. 
It  is  needless  to  discuss  this  question.  I  re- 
fer to  Henry  v.  Ohio  River  R.  Co.,  40  W. 
Va.  234,  21  S.  E.  863;  Eells  v.  C.  &  O.  R.  Ca, 
49  W.  Va.  65,  38  S.  E.  479,  87  Am.  St  Rep. 
787;  Austin  v.  Anderson  (Tex.  Sup.)  15  S.  W. 
484,  23  Am.  St  Rep.  350. 

Therefore  we  must  affirm  the  Judgment 
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(59  W.  Va.  449)  _ 

TETER  T.  TETER  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  17,  1906.) 

!•  Cancellation  of  Instruments  —  Undue 
Influence— Mental  Incapacitt  —  Burden 
OF  Proof. 

In  a  suit,  brought  by  a  son  after  the  death 
of  his  father,  to  set  aside,  for  mental  incom- 
petency and  undue  influence,  deeds  made  by  the 
father,  while  aged,  infirm,  and  feeble  in  mind, 
by  which  he  had  granted  the  whole  of  his  real 
estate  to  his  wife  and  a  daughter  who  resided 
with  him.  to  the  exclusion  of  his  other  children, 
all  of  whom  were  of  mature  age,  married,  and 
residing  elsewhere,  the  burden  of  proving  both 
undue  influence,  and  mental  incompetency  is 
upon  the  plaintiff. 

[Ed.   Note. — For  cases  in  point,  see  vol.   8. 
Cent.  Dig.  Cancellation  of  Instruments,  §  100.] 

^  Deeds— Mental  Capacity  of  Grantob— In- 
firmity OF  Mind. 

Mere  infirmity  of  mind  and  body  is  not 
sufficient  to  overcome  the  legal  presumption  of 
mental  capacity  in  a  grantor.  In  order  to  have 
such  effect,  the  evidence  must  show  that  he 
did  not  have  sufficient  understanding  to  clearly 
comprehend  the  nature  of  the  business  he  was 
transacting. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Deeds.  H  149.  151.] 

3.  Evidence— Competency  of  Grantor  — 
Opinion  Evidence. 

On  the  question  of  the  competency  of  a 
grantor  to  execute  a  deed,  the  value  of  the 
opinions  of  nonexpert  wi messes,  who  have  had 
opportunity  to  form  intelligent  opinions,  respect- 
ing his  competency,  depends  upon  the  reasons 
therefor  afforded  by  the  facts  upon  which  they 
are  predicated,  as  stated  by  the  witnesses. 
Where  the  opportunities  of  such  witness  to 
obtain  knowledge  of  the  grantor's  mental  con- 
dition have  been  bnt  slight,  and  the  facts  given 
are  meager,  such  evidence  is  entitled  to  but 
little  weight 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  §  2393.] 

4.  Deeds— Validity— Undue  Influence. 

Old  age,  physical  infirmity  and  disease,  and 
feebleness  of  intellect,  on  the  part  of  a.  grantor, 
together  with  the  fact  that  he  granted  the  whole 
of  his  estate  to  his  wife  and  one  daughter,  who 
resided  with  him  and  npon  whom  he  was  de- 
pendent for  personal  care  and  attention,  to  the 
exclusion  of  all  his  other  children,  raise  no 
legal  presumption  of  undue  influence.  They  are 
only  circumstances  slightly  tending  to  estab- 
lish it 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Deeds,  §§  190,  193,  198.] 

5.  Same— Evidence. 

That  in  such  case  the  disposition  made  of 
the  grantor's  property  is  wholly  different  from 
what  had  previously  been  intended,  as  shown  by 
a  will  executed  by  him  at  an  earlier  date,  is  a 
circumstance  from  which  undue  influence  may. 
under  certain  conditions,  be  inferred;  but  ii 
it  further  appeared  that  at  the  time  of  the 
execution  of  the  deed  proceedings  were  pending 
for  the  enforcement  of  liens  upon  the  grantor's 
real  estate,  for  the  discharge  of  which  no  funds 
were  at  hand  or  within  reach,  and  that  such 
indebtedness  weighed  heavily  upon  his  mind  at 
the  time  of  the  execution  of  both  the  will  and 
the  deed,  this  circumstance,  together  with  other 
facts  set  out  in  detail  in  the  opinion  in  the 
case,  affords  ground  for  a  strong  inference  to 
the  contrary. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Barbour  County. 
Bill  by  W.  W.  Teter,  tiustee,  against  Eliz- 


abeth Teter  and  otbers.    Decree  for  defend- 
ants, and  complainant  appeals.    Affirmed. 

E.  D.  Talbott  and  J.  Blackburn  Ware,  for 
appellant    Fred  O.  Blue,  for  appellees. 

POFFENBARGER,  J.  From  a  decree  of 
the  circuit  court  of  Barbour  county,  pro- 
nounced May  25,  1904,  dismissing  a  bill  In 
equity  in  a  suit  instituted  for  the  cancella- 
tion of  two  deeds,  the  plaintiff  in  said  bill, 
W.  W.  Teter,  trustee,  has  appealed.  The 
deeds  in  question  bore  date,  respectively.  May 
1,  1901,  and  May  13,  1901,  the  first  one  of 
which,  executed  by  Jesse  Teter,  purported  to 
convey  all  of  bis  real  estate  to  his  wife,  Eliz- 
abeth Teter,  and  his  daughter,  Mertle  E.  Tet- 
er, in  consideration  of  constant  services  ren- 
dered to  him  and  other  good  and  valuable 
considerations,  not  named,  and  the  other  of 
which,  executed  by  Jesse  Teter,  Elizabeth 
Teter,  and  Mertle  Teter,  conveyed  to  the  Val- 
ley Coal  &  Coke  Company,  a  corporation,  the 
coal  under  three  tracts  of  said  land,  contain- 
ing, respectively,  165%  acres,  26.77  acres,  and 
4.93  acres.  The  grounds  for  cancellation  set 
up  in  the  bill  are  mental  weakness  and  in- 
competency on  the  part  of  the  grantor,  and 
undue  influence  exerted  upon  him,  in  obtain- 
ing the  execution  of  the  deeds,  by  his  wife 
and  daughter,  Mertie,  a  married  daughter, 
Mrs.  Ida  M.  Huff,  and  her  husband,  Dr.  M. 
M.  Huff.  The  issue  thus  presented  very  nat- 
urally brought  into  the  record,  in  addition 
to  the  opinions  of  witnesses  respecting  the 
mental  competency  of  the  grantor,  his  situ- 
ation and  circumstances.  Besides  the  two 
daughters,  he  had  three  other  living  chil- 
dren, the  plaintiff,  W.  W.  Teter,  Floyd  Tefer, 
and  Thomas  Benton  Teter,  all  of  whom  had 
reached  mature  manhood  and  had  left  his 
home.  Of  his  family,  there  remained'  with 
him  only  the  wife  and  the  daughter,  Mertie 
B.  Teter.  Mrs.  Huff  and  her  husband  lived 
some  18  miles  away  at  the  town  of  Philippi. 
His  home  farm  consisted  of  a  tract  of  250 
acres  of  land,  in  addition  to  which  he  owned 
the  three  tracts  above  mentioned,  situated 
on  Zebb's  creek,  in  Barbour  county,  and  an 
interest  in  a  300-acre  tract  of  timber  land, 
known  as  the  "Lime  Hill  Farm,"  and  some 
other  real  property.  It  seems  that  the  lar- 
ger part  of  the  Zebb's  creek  land,  particu- 
larly the  168  acres,  described  in  the  deed  con- 
veying the  coal  as  containing  165^  acres, 
and  a  19-acre  tract  adjoining  it,  had  at  one 
time  belonged  to  said  W.  W.  Teter,  from 
whom  it  was  sold  in  1895,  in  a  creditors* 
suit  brought  by  the  father,  Jesse  Teter,  and 
purchased  by  him  at  the  sale;  the  son,  W. 
W.  Teter  having  been  unfortunate  In  business 
and  lost  all  his  property.  Some  advance- 
ments seem  to  have  been  made  to  Thomas 
Benton  Teter,  but  nothing  to  Floyd  Teter  or 
Mrs.  Huff,  so  far  as  the  record  shows.  Jesse 
Teter,  however,  by  reason  of  indorsements 
from  time  to  time,  became  liable  for  debts  of 
Dr.  M.  M.  Huff  in  considerable  amounts,  for 
which  judgments  had  been  taken  which  con- 
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Btitnted  Hens  upon  the  land.  In  the  year 
1896  Teter  was  stricken  with  paralysis,  which 
seems  to  have  disabled  him  for  some  time 
and  from  which  he  never  fully  recovered. 
His  purchase  of  the  W.  W.  Teter  land  seems 
to  have  antedated  tois  misfortune  by  about 
a  year.  Some  time  afterwards,  August  22, 
1806,  he  executed  a  will  by  which  he  gave 
the  home  place  and  some  other  property  to 
Mrs.  Huff,  Mertle  B.  Teter,  and  Floyd  Teter. 
He  also  gave  to  Mertie  Teter  a  26'acre  tract 
of  the  2ebb'8  creek  land,  and  to  Thomas  Ben- 
ton Teter  5  acres  of  land  on  Zebb's  creek.  In 
trust  for  the  benefit  of  his  children,  explain- 
ing that  the  gift  was  in  addition  to  advance- 
ments he  had  previously  made  to  said  son. 
The  other  Zebb's  creek  land  he  devised  to 
his  son,  W.  W.  Teter,  "as  trustee  •  •  • 
to  be  used  In  the  maintenance,  education,  and 
support  of  the  children  and  heirs  of  his  body 
by  his  beloved  wife,  Mattie  V.  Teter,"  and 
authorized  and  directed  his  said  son,  as  such 
trustee,  "to  use  said  lands  in  whatsoever 
manner  or  form  he  may  deem  most  fit  in 
the  maintenance,  education,  and  support  of 
bis  said  children,"  and  further  authorized 
blm  to  make  sale  of  the  lands  and  convert 
them  into  money  or  bonds,  and  use  the  pro- 
ceeds for  the  purposes  aforesaid.  Some  ^me 
in  the  year  1897  he  was  afl9icted  with  another 
stroke  of  paralysis  which,  for  a  time.  It  was 
thought,  would  be  fatal ;  but  he  rallied  from 
that  to  some  extent  On  the  1st  day  of  May, 
1901,  he  executed  the  deed  first  above  men- 
tioned, whereby  he  conveyed  all  his  real  es- 
tate to  his  wife  and  the  daughter,  Mertie. 
Immediately  afterwards  the  coal  in  the 
Zebb's  creek  land  was  conveyed  as  aforesaid. 
He  died  in  September,  1901,  aged  78  years. 
At  the  time  of  the  execution  of  these  deeds 
there  was  a  suit  in  equity  pending  against 
him  for  the  subjection  of  his  real  estate  to 
the  payment  of  Judgment  Hens,  but  for  what 
amount  the  record  does  not  accurately  dis- 
close. During  the  period  of  his  sickness  he 
was  attended  by  the  son-in-law.  Dr.  M.  M. 
Huff,  who  resided,  as  above  stated,  at  Phil- 
Ippl*  a  place  distant  from  Teter's  residence 
about  18  miles,  although  there  were  other 
physicians  residing  in  the  neighborhood  whose 
services  could  have  been  procured.  Dr.  HuflF, 
his  wife,  Mertie  Teter,  and  Elizabeth  Teter,' 
were  the  only  persons  who  were  with  him, 
to  any  considerable  extent,  at  his  home,  from 
the  time  at  which  he  received  his  first  stroke 
of  paralysis  until  he  died.  The  three  sons 
and  some  of  the  grandchildren  were  there 
occasionally,  as  were  other  persons.  The 
deed  of  May  1,  1901,  Instead  of  being  admit- 
ted to  record,  was  put  into  the  custody  of 
Dr.  HuflP,  who  retained  it  until  after  the 
grantor's  death.  It  was  admitted  to  record 
January  13,  1902. 

The  evidence  relating  to  the  physical  and 
mental  condition  of  Jesse  Teter,  from  1896 
until  the  time  of  the -execution  of  these  deeds, 
seems  to  fairly  establish  the  following  facts : 
After  the  first  stroke  of  paralysis,  his  physic- 


al health  was  very  much  Impaired,  and  he 
had  difficulty  in  speaking  because  the  use.  of 
his  tongue  was  affected.  From  that  time  he 
never  had  his  former  mental  vigor  and 
capacity.  His  mind  seemed  to  wander,  so 
that  he  was  at  times  unable  to  pursue  a 
given  subject  in  conversation,  and  occasion- 
ally he  did  things  which  indicated  insanity. 
The  condition  of  his  mind  seems  not  to  have 
been  uniform,  for  the  statements  of  the  wit- 
nesses who  saw  him  at  different  times  vary 
somewhat;  not  only  in  expressions  of  opinion 
as  to  his  mental  condition,  but  in  descrip- 
tions of  his  conduct  also.  After  the  second 
stroke,  which  occurred  in  1897,  his  condition, 
both  physical,  and  mental,  was  probably 
worse  than  it  was  between  that  date  and 
the  date  of  his  first  stroke;  but  after  that 
he  still  went  from  home  occasionally  un- 
attended, and  transacted  some  unimportant 
business.  Witnesses  testify  to  having  gone 
to  his  home  to  see  him  on  business,  relating 
to  his  lands,  and  to  his  having  been  away 
from  home  on  business.  As  to  the  prepa- 
ration and  execution  of  the  deed  of  May  1, 
1901,  the  evidence  fairly  establishes  these 
facts:  Jesse  Teter  did  not  participate  ex- 
tensively in  the  preparation  of  it  What 
directions  he  may  have  given,  or  whether  he 
gave  any,  is  not  disclosed,  except  by  the  evi- 
dence of  Dr.  Huff.  It  was  prepared  at  his 
home  by  Warren  B.  Kittle,  at  the  request  of 
Dr.  Hhff.  It  seems  not  to  have  been  written 
in  the  presence  of  Teter,  but  in  a  room  other 
than  the  one  In  which  he  was;  but  it  was 
read  to  him.  The  only  persons  present  at 
the  time  were  Teter,  his  wife,  his  daughter, 
Mertie^  Dr.  Huff,  Mrs.  Huff,  and  Kittle. 
From  the  evidence  of  Kittle,  it  Is  clear  that 
the  mother,  daughters,  and  son-in-law  partici- 
pated actively  in  the  preparation  of  it  The 
directions  must  have  been  given  by  them, 
for  he  says  about  the  only  thing  he  re- 
members having  heard  Jesse  Teter  say  was 
that  he  wanted  to  get  his  debts  paid  before 
he  died,  if  he  could.  In  view  of  the  prepa- 
ration of  the  deed,  W.  W.  Teter  was 
mentioned,  and  the  mother  said  she  would 
see  that  he  got  some  of  the  property;  but 
this  discussion  was  not  In  the  presence  of 
Jesse  Teter.  The  merits  of  Miss  Mertle 
Teter,  and  what  was  due  her,  were  discussed 
in  the  same  connection,  and  It  was  assigned 
as  a  reason  for  the  conveyance  to  her  that 
she  had  staid  at  home,  worked  hard,  and 
taken  care  of  Mr.  Teter  and  his  property 
during  his  illness.  Kittle,  the  scrivener,  was 
cautioned  not  to  reveal  the  transaction  to 
other  members  of  the  family.  The  deed  was 
not  signed  in  his  presence,  but,  according  to 
the  testimony  of  Dr.  Huff,  on  the  same  day. 
The  acknowledgment  was  taken,  three  days 
later,  by  A.  F.  Rohrbough,  at  the  request  of 
Dr.  Huff.  When  he  first  saw  the  deed,  it 
bore  the  signature  of  Jesse  Teter.  He  made 
no  explanation  of  the  deed  to  Teter,  but  the 
latter  acknowledged  it  The  circumstances 
of  the  preparation  of  the  deed  of  May  13tb 
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are  not  shown.  It  does  not  appear  who 
wrote  It.  But  Gordon  B.  Teter,  a  second 
cousin  of  Jesse  Teter,  took  the  acknowledg- 
ment There  seem  to  have  been  two  deeds 
prepared  for 'the  conveyance  of  the  coal,  the 
first  of  which  was  defective  in  some  respect 
Gordon  Teter  went  there  on  two  different 
occasions  for  the  purpose  of  taking  the 
acknowledgments;  the  last  time  on  the  18th 
of  June,  1901,  and  the  first  time  about  two 
weeks  earlier.  He  says  that,  from  what  he 
saw  of  Jesse  Teter  at  the  time  he  took  the 
two  acknowledgments,  he  does  not  think  he 
was  able  to  understand  what  he  was  doing. 
On  the  second  occasion,  Dr.  Huff  handed  him 
the  deed,  telling  him  it  was  all  signed  up  and 
nothing  remained  for  him  to  do  but  to  write 
the  certificate  of  acknowledgment  and,  af- 
ter having  taken  the  acknowledgments  of 
Mertie  and  Elizabeth  Teter,  he  started  to  the 
room  of  Jesse  Teter  to  take  his,  but  was 
stopped  by  Dr.  Huff,  who  told  him  to  sit 
down  a  minute  until  he  went  in  to  see 
whether  he  was  up  yet  Dr.  Huff  remained 
in  the  room  so  long  the  notary  became  rest- 
less, and  had  Miss  Teter  tell  him  he  was 
becoming  impatient  When  he  went  Into 
Jesse  Teter's  room,  he  found  him  lying  in 
bed,  and,  after  explaining  the  deed  to  him, 
asked  him  if  he  acknowledged  it:  but  he 
looked  as  if  he  did  not  understand  the 
notary,  and  he  again  explained  it,  and  then 
Teter  nodded  his  head,  and,  being  asked  if 
he  acknowledged  his  signature  to  the  deed, 
he  said  "Yes,  that  is  all  right"  This  wit- 
ness says  that  about  the  1st  of  May,  1901, 
Jesse  Teter  was  confined  to  his  bed  all  the 
time  and  was  under  the  care  or  Dr.  Huff. 
Chief  among  the  specific  Instances  of  al- 
leged insane  conduct  is  one  related  by  W.  S. 
Steerman,  which  he  fixes  about  the  year  1898. 
He  says  Teter  came  to  his  place  riding  a 
horse,  without  either  bridle  or  saddle,  and, 
unable  to  dismount  in  the  usual  way,  rolled 
off  on  a  platform,  where  he  lay  during  the 
whole  afternoon,  seemingly  unconscious. 
He  went  to  him  and  tried  to  talk  to  him, 
but  was  unrecognized.  Another  is  given  by 
Thomas  Benton  Teter,  who  says  on  one  oc- 
casion his  father  came  to  his  mill  on  horse- 
back and  rode  through  the  river  when  it  was 
so  high  as  to  make  it  dangerous,  and  that 
the  act  was  so  rash  he  knows  his  father 
would  not  have  done  it  if  his  mind  had  been 
in  its  normal  condition.  He  does  not  give 
the  date  of  this  incident  but  says:  "My 
father's  mind  was  affected  to  such  an  extent 
as  to  incapacitate  him  for  business  as  early 
as  1899."  He  further  says  that,  when  he 
went  to  see  his  father  about  the  1st  of  May, 
1901,  his  condition  was  so  bad  that  when  he 
would  go  into  the  room  and  tell  him  who  ho 
was,  he  would  call  for  the  servant  girl,  Belle. 
The  evidence  for  the  defendant  consists  of 
the  depositions  of  Dr.  M.  M.  Huff,  Robert 
Binehart,  Henry  England,  and  Greed  Day,  all 
of  whom  expressed  the  opinion  that  Jesse 
Teter  was  mentally  competent  to  transact 


business  and  to  execute  deeds.  Rinehart 
says  he  went  to  see  him  on  business,  namely, 
the  pasturing  of  some  land  on  Zebb's  creek, 
three  times  in  April,  May,  and  June,  1901, 
and  could  notice  no  difference  in  his  mental 
condition  through  those  months.  England's 
testimony  relates  to  conversations  had  with 
him  in  1899,  which,  he  says,  were  intelligent 
but  that  the  condition  of  Teter's  tongue 
Interfered  seriously  with  his  talking.  Day 
says  he  sheared  his  sheep  for  him  in  the 
years  1897  to  1901,  inclusive,  and  saw  him 
last  In  May,  1901.  He  thinks  he  was  capa- 
ble of  transacting  business.  Dr.  Huff's 
testimony  relates  principally  to  the  execution 
of  the  deed  and  the  reasons  assigned  by  Jesse 
Teter  for  disposing  of  his  real  estate  in  the 
manner  in  which  he  did  by  the  deed  of  May 
1,  1901.  He  denies  all  fraud  in  connection 
tiierewlth  and  the  exertion  of  influence  in. 
said  transactions,  and  says  what  he  did  in 
that  connection  was  done  at  the  request  of 
Jesse  Teter.  He  says  Jesse  Teter  conveyed 
the  land  to  his  wife  and  daughter,  Mertie, 
under  the  belief  that  it  was  his  duty  to  do 
so,  in  view  of  their  services  to  him  and  the 
faithful  care  and  attention  which  they  had 
bestowed  upon  him.  In  addition  to  the  evi- 
dence of  Intention  to  make  provision  for  the 
children  of  W.  W.  Teter,  afforded  by  the  will 
made  in  1896,  the  testimony  of  witnesses 
clearly  indicates  the  existence  of  a  strong 
desire  on  the  part  of  Jesse  Teter  to  bestow 
upon  them  the  Zebb's  creek  land  herein- 
before mentioned.  One  witness  says  he 
talked  to  him  about  the  land,  soon  after  the. 
first  stroke  of  paralysis,  and  regretted  that 
he  had  not  previously  conveyed  It  to  W.  W» 
Teter  for  them,  because  it  was  then  free 
from  liens,  but  had  since  become  incumbered 
so  that  he  could  not  make  the  disposition  of 
It  he  had  Intended  and  desired  to  make. 
Other  witnesses  testify  to  this  desire  on  his 
part,  as  well  as  to  his  expressions  of  ap- 
preciation of  the  kindness  shown  him  by  W^ 
W.  Teter.  He  contrasted  his  conduct  with 
that  of  his  other  sons,  saying  he  had  done 
much  more  for  him,  and  that  he  felt  that  he 
ought  to  do  something  for  his  children. 
The  first  inquiry  is  whether  the  legal 
presumption  of  sanity  and  mental  compe- 
tency of  the  grantor  has  been  overcome  by 
the  evidence  adduced  for  that  purpose.  That 
old  age  and  sickness  are  not  of  themselves 
sufficient  has  been  repeatedly  decided  by  this 
court  Buckey  v.  Buckey,  38  W.  Va.  168,  13 
S.  B.  383;  Delaplain  v.  Grubb,  44  W.  Va. 
612,  30  S.  B.  201,  67  Am.  St  Rep.  788;  Eakin 
V.  Hawkins,  62  W,  Va.  124,  43  S.  E.  213.  Nor 
is  mental  distress  sufficient  Farnsworth  v. 
Noffsinger,  46  W.  Va.  410,  33  S.  E.  246.  The 
witnesses  seem  to  have  been  unanimous  in 
the  opinion  that  the  once  strong  mental  vig- 
or of  the  grantor  had  been  impaired  and 
broken  by  his  affliction.  All  seem  to  admit 
that  from  the  date  of  the  first  attack  his 
mind  was  never  as  strong  as  It  had  formerly 
been,  and  that  his  powers  of  mental  couoen- 
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tration  and  adherence  had  heen  weakened  to 
an  extent  that  was  noticeable.  How  far  this 
impression  was  due  to  the  impediment  of 
speech  from  which  he  suffered  as  a  result  of 
his  physical  ailment  It  would  be  difficult  to 
tell;  but  It  would  be  fair  and  reasonable  to 
say  that  his  peculiarity  of  expression,  no 
doubt,  in  some  Instances,  was  attributed  to 
mental  weakness.  Conceding  that  the  evi- 
dence established  feebleness  and  weakness 
of  the  Intellect,  these  qualities  are  in- 
sufficient to  prove  incompetency  to  execute  a 
deed.  See  the  cases  above  cited.  A  just 
criticism  upon  the  evidence  offered  to  show 
incompetency  is  that  it  consists  almost 
wholly  of  opinions  of  nonexpert  witnesses. 
That  this  is  an  unsatisfactory  kind  of  evi- 
dence has  been  repeatedly  declared  by  this 
court,  as  well  as  by  other  courts.  In  Jarrett 
v.  Jarrett,  11  W.  Va.  584,  it  is  said:  "The 
mfivfi  opinions  of  witnesses  are  entitled  to 
little  or  no  regard  unless  they  are  supported 
by  good  reasons  founded  on  facts  which  war- 
rant them,  and  if  the  reasons  and  facts  upon 
which  they  are  founded  are  frivolous  the 
opinions  of  such  witnesses  are  worth  but 
little  or  nothing."  The  expressions  of  opin- 
ion In  this  case  are  based  upon  mere  observa- 
tion of  the  physical  condition  of  the  grantor, 
made  upon  occasions  of  casual  visits  to  him, 
and  slight  conversations.  In  a  few  Instances 
witnesses  have  said  he  did  not  seem  to  recog- 
nize them  or  know  anything.  These  may 
have  been  occasions  on  which  he  was  suffer- 
ing more  than  was  usual,  or  when  his  mind 
.was  In  Its  worst  condition.  That  he  was  not 
always  in  such  a  condition  of  imbecility  is 
evident  from  the  fact  that  some  of  the  wit- 
nesses who  testify  to  his  mental  Incom- 
petency say  they  visited  him  on  these  occa- 
sions in  reference  to  business  matters  and 
discussed  them  with  him.  It  is  true  they 
say  he  was  not  capable  of  transacting 
business;  but  these  conclusions  were  based, 
to  some  extent,  no  doubt,  upon  their  peculiar 
views  and  conceptions  as  to  what  lEimounts 
to  sufficient  capacity  for  that  purpose.  Men- 
tal weakness  and  feebleness  do  not  consti- 
tute Incapacity  in  a  legal  sense.  A  vast, 
amount  of  business  Is  transacted  by  people 
who  do  it  unsklllfully  and  unsuccessfully; 
but  they  are  not  considered,  for  that  reason, 
lacking  In  mental  capacity,  so  as  to  render 
their  acts  void  or  voidable. 

Several  witnesses  say  the  mental  condition 
of  Teter  was  very  bad  In  the  months  of  April 
and  May,  1901.  As  the  time  given  Is  very 
near,  the  date  of  the  two  deeds,  such  a  con- 
dition of  mind  is  a  matter  for  serious  con- 
sideration in  reviewing  this  decree.  A 
grandson  says  he  and  his  father  were  there 
to  see  him,  in  the  latter  part  of  April  or  first 
part  of  May,  for  two  hours  or  longer,  and 
that  he  recognized  neither  of  them.  If  the 
testimony  of  this  class  were  uniform  and 
without  variation,  It  would  be  Impossible 
to  say  there  was  sufficient  capacity  to  exe- 


cute a  deed.  But  it  is  not  Lloyd  Wilson 
saw  him  about  the  same  time,  according  to 
his  testimony,  and,  though  he  says  Teter  was 
not.  In  his  opinion,  competent  at  that  time, 
he  appears  not  to  have  been  by  any  means 
oblivious  to  his  surroundings;  for  he  says 
he  conversed  with  him,  and,  in  specifying 
the  evidence  of  mental  weakness  which  he 
noticed,  he  says  his  mind  would  wander  and 
he  seemed  to  be  unable  to  confine  himself  to 
one  subject  of  conversation.  John  Booth, 
another  strong  witness  for  the  plaintiff, 
while  expressing  the  opinion  of  mental  in- 
capacity, in  April,  1901,  admits  that  he  con- 
versed with  Teter,  and  that,  though  confined 
to  his  bed  most  of  the  time,  he  was  able  to 
be  up  part  of  the  time.  With  him,  as  with 
other  witnesses,  the  noticeable  defect  was  in- 
ability to  pursue  a  subject  of  conversation. 
He  says  Teter  would  fall  to  recognize  him  at 
times;  but,  as  to  this,  he  is  very  general  and 
Indefinite,  and  stops  short  of  showing,  by  a 
recital  of  facts  and  conduct,  such  Incapacity. 
It  amounts  to  no  more  than  belief  that 
he  was  occasionally  unrecognized.  W.  A. 
Streets  visited  him  after  the  execution  of  the 
deed  of  May  1,  1901,  for  a  few  minutes.  He 
says  he  did  not  stop  20  minutes  in  all.  Mrs. 
Huff  took  him  to  the  bedside  of  her  father 
and  told  him  who  he  was.  He  opened  his 
eyes,  but  showed  no  sign  of  recognition  and 
no  desire  to  converse.  The  conclusion  he 
gives  is  based  upon  a  very  short  and  hastj 
observation.  The  physical  weakness  of 
Teter,  together  with  difficulty  in  speech,  may 
have  accounted  for  his  silence,  and  his 
silence  may  have  constituted  largely  the 
ground  of  belief  on  the  part  of  Streets 
that  the  sufferer  did  not  recognize  him. 
But  he  did  respond  to  the  question  of 
his  daughter  and  look  up  at  Streets. 
Against  this  kind  of  testimony  we  have  that 
of  Kittle,  who  wrote  the  deed  and  read  It  to 
Teter,  and  who  expresses  the  opinion  Ibat  he 
was  capable  of  understanding  it  Rohr- 
bough,  who  took  the  acknowledgment  of 
that  deed,  said  he  asked  him  if  he  acknowl- 
edged it,  and  that  he  responded  in  the  aflArm- 
atlve.  His  observation  was  but  slight,  and 
both  sides  refrained  from  taking  his  opinion 
as  to  the  mental  condition  of  Teter  at  that 
time. 

But  the  fact  of  Teter's  response  to  the  In- 
quiry contradicts  the  theory  of  absolute  un- 
consciousness, advanced  by  some  of  the  other 
witnesses.  Gordon  B.  Teter  took  his  ac- 
knowledgment twice  in  the  month  of  June, 
1901,  and,  while  he  expresses  the  opinion 
that  Teter  was  not  capable  of  executing  a 
deed  or  transacting  business,  he  shows,  not 
only  that  he  was  conscious,  but  that  he  was 
able  to  grasp  the  matter  in  hand.  He  says 
he  did  seem,  at  first,  not  to  underetand,  but 
that,  upon  repeating  to  him  his  statement  as 
to  what  the  paper  was  and  asking  him  If 
he  acknowledged  it,  he  responded,  **Yea,  that 
is  all  right" 
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This  evidence  opposes  the  theory  of  total 
loss  of  mental  power.  The  evidence  adduced 
by  the  plaintiff  is,  as  a  whole,  unsatisfactory 
in  this:  that,  while  it  consists  of  opinions 
and  belief  on  the  part  of  the  witnesses.  It 
falls  to  set  out  or  disclose  what  Jesse  Teter 
did  during  the  four  or  five  years  of  his  afillc- 
tlon.  Who  attended  to  his  business  during 
that  period  Is  not  shown.  What  he  did  is 
a  far  better  index  to  the  condition  of  his 
mind  than  what  people  thought  of  him. 
Ward  V.  Brown.  53  W.  Va.  227,  263,  44  S.  B. 
488;  Beverly  v.  Walden,  20  Grat  (Va.)  147; 
Mercer  v.  Kelsons  Adm*r,  4  Grat.  (Va.)  106; 
Temple  v.  Temple,  1  Hen.  &  M.  (Va.)  476. 
He  had  considerable  property,  and  maintain- 
ed a  household  which,  no  doubt,  as  in  other 
cases,  required  considerable  attention.  There 
seems  to  be  a  tacit  admission  throughout  all 
the  testimony  that  during  the  greater  part 
of  this  time  Jesse  Teter  attended  to  his  busi- 
ness  as  best  he  could.  Steerman  says  he 
came  down  and  loolsed  after  his  (Zebb*s)  creek 
land  numerous  times  within  that  period. 
Other  witnesses  testify  to  his  having  been  in 
Bellngton  and  elsewhere.  One  witness  says 
tliat  In  the  month  of  November,  1900,  he  at- 
tended religious  services  at  a  church  some 
distance  from  his  home,  dined  after  the  serv- 
ices with  a  neighbor,  and  then  rode  back 
home  and  dismounted  from  his  horse  with- 
out assistance.  John  Booth  strongly  Inti- 
mates In  his  testimony  that  for  a  long  time 
he  went  about  his  business.  He  says:  *'I 
know  from  the  time  he  was  first  paralyzed 
he  was  out  going  about  different  places,  at 
least  I  have  seen  him  away;  but  for  a  while, 
I  could  not  tell  Just  how  long,  he  was  con- 
fined to  his  room  mostly.  He  could  cane 
around  some  in  the  house."  W.  A.  Streets 
says  he  saw  him  going  along  the  public  road 
alone  in  the  year  1900.  Our  conclusion,  from 
the  whole  evidence,  is  that  It  establishes 
nothing  more  than  feebleness  and  weakness 
of  mind,  and  falls  to  make  out  a  case  of 
absolute  mental  incapacity.  According  full 
credibility  to  all  the  witnesses,  It  appears 
that  there  were,  notwithstanding  the  weak- 
ened condition  of  mind,  lucid  intervals  dur- 
ing  which  there  was  sufildent  capacity  to 
appreciate  and  understand  the  subject-mat- 
ter of  a  business  transaction,  and  that  the 
two  deeds  in  question  were  executed  at  such 
times. 

This,  however,  does  not  dispose  of  the  case. 
It  remains  to  consider  the  evidence  of  undue 
influence.  Upon  this  Inquiry,  the  extent  of 
mental  weakness  must  be  kept  In  view  as  a 
material  circumstance.  Naturally  it  would 
require  more  evidence  to  overthrow  a  deed 
executed  by  one  whose  mental  faculties  were 
only  slightly  impaired  than  that  of  a  per- 
son laboring  under  serious  Impairment  of 
mind.  Under  the  peculiar  circumstances  of 
this  case,  however,  this  distinction  is  prob- 
ably not  very  important,  for  the  evidence  of 
undue  Influence  Is  not  direct  and  positive. 
It  consists  almost  wholly  of  presumptions 


arising  from  relationship,  and  conduct,  bear- 
ing remotely  upon  the  transactions  which 
this  bill  seeks  to  overthrow.  That  there  was 
persuasion  on  the  part  of  the  beneficiaries 
of  the  deed  is  a  matter  of  inference  only.  No 
witness  testifies  to  any  specific  act  of  that 
kind.  The  circumstances  principally  relied 
upon  are  that  the  grantees  in  the  first  deed 
resided  with  the  grantor  at  his  home  and 
were  In  constant  touch  and  communication 
with  him,  that  the  deeds  were  prepared  by 
the  scriveners  at  the  request  of  Dr.  Huff  and 
the  grantees,  that  the  disposition  made  of  the 
property  Is  different  from  that  which  the 
grantor  previously  intended  to  make,  and 
that  the  whole  estate  is  bestowed  upon  two 
members  of  the  family  to  the  exclusion  of 
all  the  others.  To  these  circumstances  are 
added  the  facts  that  Dr.  Huff's  presence  was 
considered  necessary  on  the  occasions  of  the 
preparation  and  acknowledgment  of  the 
deeds,  that  no  witness  testifies  to  the  time 
and  manner  of  the  signing  of  the  deed  except 
Dr.  Huff,  that  the  deed  was  concealed  until 
after  the  death  of  the  grantor,  and  tliat  Huff 
was  the  principal  debtor  in  some  of  the  judg- 
ments which  constituted  liens  on  the  land. 
The  relationship  of  the  parties,  the  grant  of 
the  whole  estate  to  certain  members  of  the 
family  in  exclusion  of  others,  and  the  cir- 
cumstance of  solicitation  on  the  part  of  the 
grantees,  If  there  was  any,  do  not,  either 
singly  or  collectively,  raise  any  legal  presump- 
tion of  undue  influence.  Delaplaln  v.  Grubb, 
44  W.  Va.  612,  30  S.  B.  201,  67  Am.  St  Rep. 
788 ;  29  Am.  &  Eng.  Ency.  Law,  pp.  132,  133. 
At  most,  they  are  mere  circumstances  to  be 
weighed  with  other  evidence  in  determining 
the  Issue.  "Moderate  solicitation  to  procure 
a  deed,  even  when  accompanied  with  tears, 
does  not  constitute  undue  influence."  Doran 
V.  McGonlogue,  150  Pa.  98,  24  Aa  867. 
In  that  case  the  grantor  was  afflicted  with 
paralysis,  resulting  In  an  Impediment  of 
speech,  as  in  this  case.  A  medical  witness 
testlfled  that  the  physical  condition  of  the 
grantor  was  one  of  great  feebleness,  and  that 
at  times  he  was  not  able  to  talk  Intelligently. 
There,  as  in  this  case,  there  was  a  combina- 
tion of  physical  and  mental  feebleness,  dif- 
flculty  of  speech,  occasional  mental  wander- 
ing, and  positive  proof  of  unequivocal  and 
Indisputable  solicitation  on  the  part  of  the 
grantee,  and  yet  the  court  upheld  the  deed, 
saying  the  evidence  wholly  failed  to  show 
sufl^clent  ground  for  overthrowing  it 
**Though  the  mere  fact  that  the  parent  Is 
old  and  feeble  and  dependent  upon  the  child 
Is  insufficient  to  cause  a  court  to  presume 
that  transactions  favorable  to  the  child  re- 
sulted from  undue  influence.  It  Is  clear  that 
It  may  be  Important  In  connection  with  other 
circumstances  on  the  question  of  undue  in- 
fluence, as  where  the  parent  is  Illiterate,  or 
conveys  everything  to  one  child  to  the  exclu- 
sion of  other  children."  29  Am.  &  Eng.  Ency. 
Law,  133.  But  the  two  facts  of  dependence 
and  exclusion  combined  raise  no  legal  pre- 
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sumption.  They,  constitute  mere  evidence. 
In  the  case  of  Boggess  y.  Boggess,  127  Mo. 
305,  29  S.  W.  1018,  a  deed  was  set  aside  on 
the  ground  of  mental  incompetency,  and  the 
evidence  tended  to  establish  a  condition  of 
things  worse  than  is  disclosed  by  the  evi- 
dence in  this  case.  There  was  some  con- 
flict in  the  testimony,  perhaps  as  great  as 
there  is  here.  But  the  appellate  court,  in 
reviewing  the  action  of  the  trial  court,  did 
'lot  regard  it  as  a  clear  case  of  either  want 
Df  capaci^  or  undue  Influence.  In  conclud- 
ing their  opinion  the  court  said:  "Under 
these  circumstances  this  court  must  and 
should  defer  largely  to  the  trial  court 
Cases  of  this  character,  cases  in  which  the 
weight  to  be  accorded  to  the  different  witness- 
es must  largely  determine  the  issue,  evoked 
from  this  court  the  rule  that  it  would  defer 
in  such  matters  to  the  trial  court  It  is 
peculiarly  appropriate  that  we  should  do  so, 
unless  the  record  presents  some  very  con- 
vincing reason  for  varying  from  this  usual 
course." 

Nor  does  the  difference  between  the  dis- 
position of  the  property  made  by  the  deed, 
and  that  which  the  grantor  had  previously 
intended  to  make,  as  shown  by  the  will  exe- 
cuted in  1897,  combined  with  the  evidence 
of  previous  declarations  of  intention,  raise 
a  presumption  in  law  of  undue  influence. 
Page  on  Wills,  {  422.  The  revocation  and 
alteration  of  wills  by  testators  is  of  frequent 
and  common  occurrence.  That  a  disposition 
previously  intended  is  wholly  changed  and 
altered  amounts  to  a  circumstance,  a  fact, 
having  direct  and  important  bearing  on  the 
question  of  undue  influence,  where  there  is 
other  evidence  having  a  like  tendency,  is 
plain;  but  if  there  is  a  reason  for  it,  or  if 
there  are  facts  and  circumstances  which  the 
court  can  see  may  have  been  deemed  by  the 
grantor  or  testator  a  sufficient  ground  for 
the  change,  the  force  and  effect. of  the  cir- 
cumstances are,  in  reason,  seriously  broken 
and  impaired,  if  not  wholly  overthrown.  It 
appears  from  the  testimony  of  a  witness  that, 
before  the  will  was  made,  Jesse  Teter  ex- 
pressed doubt  and  fear  as  to  whether  it  was 
in  his  power  to  do  anything  for  the  children 
of  his  unfortunate  son,  because  the  property 
had  become  incumbered  by  liens«  He  re- 
gretted that  he  had  not  conveyed  it  to  them 
before  this  occurred.  He  was  conscious  of 
his  financial,  as  well  as  his  physical,  con- 
dition at  the  time  these  deeds  were  mada 
At  the  time  of  the  execution  of  the  deed,  he 
expressed  to  Kittle  a  desire  to  provide  for 
the  payment  of  his  debts,  and  that  seemed 
to  be  the  one  subject  to  which  his  mind  went 
more  strongly  and  directly  than  any  other. 
It  may  be  that  his  property  was  amply  suf- 
ficient to  pay  all  of  his  debts  and  still  leave 
something  for  all  of  his  children,  and  that 
there  was  no  necessity  for  putting  his  prop- 
erty into  the  hands  of  those  members  of  the 
family  whom  he  deemed  competent  to  handle 


it  and  satisfy  the  debts  and  save  something 
out  of  the  estate;  but  this  argues  lade  of 
judgment,  discretion,  and  business  capacity 
in  the  ordinary  sense  of  the  terms,  rather 
than  lack  of  competency  to  execute  a  deed, 
or  that  his  act  resulted  from  undue  influoice. 
Some  four  years  elapsed  between  the  date  of 
the  will  and  the  making  of  the  deed,  during 
all  of  which  Jesse  Teter  was  oppressed  by 
the  knowledge  of  his  indebtedness  and  bis 
inability  to  relieve  himself.  A  suit  was  pend- 
ing then  for  the  enforcement  of  judgment 
liens  against  his  property.  He  knew  tlie 
lack  of  business  ca];>acity  on  the  part  of  his 
son,  W.  W.  Teter.  That  had  been  demon- 
strated. For  some  satisfactory  reason  he 
never  had  intended  to  leave  anything  to 
Thomas  Benton  Teter.  The  five  acres  of 
land  mentioned  in  the  will  was  devised  to 
him  as  trustee  for  the  benefit  of  his  children. 
There  is  nothing  in  the  evidence  which  shows 
that  he  had  any  special  inclination  to  favor 
the  other  son,  Floyd  Teter.  As  he  was  not, 
so  far  as  the  evidence  shows,  in  these  years 
of  disease  and  distress,  called  In  as  a  busi- 
ness adviser,  it  may  be  assumed  that  there 
was  a  lads  of  confidence  in  his  business  capa- 
city. In  view  of  this  condition  of  things,  and 
of  the  hope  which  Jesse  Teter  may  have  en- 
tertained of  recovery,  to  a  great  extent,  of 
his  former  mental  and  physical  vigor,  at  the 
time  he  made  the  will  in  1897,  it  is  not  un- 
reasonable to  attribute  the  alteration  of  his 
intention  to  them  rather  than  to  the  exercise 
of  any  influence  upon  him  by  the  grantees. 
An  indebtedness,  for  the  payment  of  which 
there  is  no  money  at  hand,  and  for  the  collec- 
^  tion  of  which  legal  proceedings  are  pending, 
is  a  circumstance  which  weighs  heavily  up- 
on persons  who  are  In  the  full  possession  of 
the  vigor  of  manhood,  both  physical  and 
mental,  and  often  impels  them  to  do  things 
which,  to  others,  may  seem  unnecessary, 
wasteful,  and  improvident  Why  should  it 
not  powerfully  operate  upon  the  mind  of 
one  who  is  completely  brokoi  in  health, 
utterly  hopeless  of  recovery,  and  fully  cogni- 
zant of  the  near  approach  of  death?  Its 
potency,  as  well  as  the  recognition  thereof  by 
courts,  is  illustrated  in  Argo  v.  Coflin,  142 
111.  368,  32  N.  E.  679,  34  Am.  St  R^.  86.  If 
it  were  a  case  in  which  reason  and  proper 
motive  for  the  change  were  wanting,  such 
an  alteration  as  is  shown  here  would  be  en- 
titled to  great  weight 

That  the  scriveners  and  officers  came  at 
the  request  of  Dr.  Huff  and  Miss  M«-tie 
Teter  is  a  drcumstance  entitled  to  but  slight 
weight  It  is  not  inconsist^it  with  entire 
propriety  on  their  part  Dr.  Huff  says  eveiy- 
thing  was  done  at  the  request  of  Jesse  Teter, 
and  his  statement  may  be  absolutely  true. 
There  is  no  evidence  of  any  protest  or  hesi- 
tancy on  the  part  of  the  grantor.  Not  a 
witness  testifies  that  he  was  urged  or  im- 
portuned to  acknowledge  either  of  the  deeda 
On  the  contraiy«  so  far  as  there  is  any  di* 
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rect  testimony,  everything  was  perfectly  vol- 
untary and  free.  Nor  is  the  fact  that  Dr. 
Huff  was  present,  on  all  these  occasions,  any- 
thing more  than  a  mere  circumstance.  It  Is 
not  inconsistent  with  proper  motives  and 
proper  conduct;  nor  Is  the  fact  that  the 
deed  wa9  withheld  from  record  and  that  Mr. 
Kittle  was  requested  not  to  mention  it  to 
other  members  of  the  family.  The  persons 
who  made  this  request  may  have  had  full 
iMid  perfect  belief  in  the  competency  of  the 
grantor,  and  no  desire  or  purpose  in  the  con- 
cealment of  the  deed  other  than  that  of 
avoiding  annoyance  to  the  grantor,  in  his 
enfeebled  condition,  as  well  as  unseemly 
wrangling  and  controversy  among  the  mem- 
bers of  his  family  at  his  deathbed.  We  do 
not  think  the  circumstance  of  liens  on  the 
property  for  debts  of  Dr.  Huff,  which  were 
discharged  out  of  the  proceeds  of  the  coal, 
taken  with  all  the  others,  sufficient  to  over- 
throw the  deed.  All  this  evidence  is  indi- 
rect and  remote  in  its  bearing  upon  the  issue 
raised.  As  to  mental  weakness,  the  evidence 
Is  lighter  in  weight  than  in  the  case  of  Buckey 
V.  Buckey,  and  less  satisfactory,  in  that  it  is 
lacking  in  specification  of  the  facts  on  which 
the  witnesses  base  their  opinions,  and,  as  to 
updue  influence,  it  Is  entirely  presiunptive. 
It  is  a  case  of  presumption  of  fact  against 
presumption  of  fact,  while  the  witnesses  who 
were  present  at  the  execution  and  acknowl- 
edgment of  the  deeds  detail  facts  and  cir^ 
cumstances  indicating  the  presence  of  suffi- 
cient mental  capacity  and  absence  of  any 
hesitancy  or  reluctance  on  the  part  of  the 
grantor  and  of  coercion  on  the  part  of  those 
by  whom  he  was  surrounded. 

Unable  to  see  that  the  circuit  court  erred 
In  its  finding,  we  affirm  the  decree,  with  costs 
to  the  appellees. 


(50  W.  Va.  649) 

SCHWARZCHILD  &  SULZBERGER  CO.  v. 
CHESAPEAKE  &  O.  RY.  CO. 

(Supreme  Court  of  Appeals  of  West  Vhrginla. 
April  17,  190e.) 

1.  Bbbob,  Wbit  of— Recobd— Bill  of  Excep- 
tions. 

When,  upon  the  hearing  of  a  case  in  the 
appellate  court,  one  of  the  parties  tenders  and 
asks  to  file  in  the  case,  as  a  part  of  tlie  record 
thereof,  a  paper  purporting  to  be  the  original 
bill  of  exceptions  taken  in  the  case  on  the  trial, 
and  it  is  admitted  in  open  court  by  the  oppos- 
ing party  that  it  is  the  paper  it  purports  to  be, 
the  court  will  consider  it  as  a  part  of  the  record, 
in  the  same  manner  as  if  brought  up  on  cer- 
tiorari. 

[Ed.   Note. — For  cases  In  point,  see  vol.  B, 
Cent.  Dig.  Appeal  and  Error,  {  2821.] 

Z  Same— Dismissal.  . 

Upon  a  motion  in  the  appellate  court  to  dis- 
miss a  writ  of  error  as  improvidently  awarded, 
upon  the  ground  that  "there  is,  and  was,  no 
legal  bill  of  exceptions  signed  and  sealed  by 
the  trial  judge  in  said  cause,''  the  writ  of  ersor 
will  not  be  dismissed  for  such  reason,  where  the 
bill  of  exceptions  as  it  appears  in  the  record 
as  certified  is  sufficient  on  its  face. 


8.  Exceptions,    Bitx    of  —•  Inoobfobatino 

Evidence— Skeleton  Bill. 

A  case  in  which  the  bill  of  exceptions,  as 
signed  by  the  judge,  did  not  make  the  evidence 
taken  at  the  trial  a  part  of  the  record. 

[Eld.  Note. — For  cases  in  point,  see  vol.  21, 
Cent  Dig.  Exceptions,  Bill  of,  §  30.] 

(Syllabus  by  the  Court.) 

Error  from  Circuit  Court,  Greenbrier  Coun- 
ty. 

Action  by  the  Schwarzchlld  &  Sulzberger 
Company  against  the  Chesapeake  &  Ohio  Rail- 
way Company.  Judgment  for  plaintiff,  de- 
fendant brings  error.    Affirmed. 

Simms  &  Enslow,  for  plaintiflf  In  error. 
Henry  Gilmer  and  T.  N.  Read,  for  defendant 
in  error. 

McWHORTER,  P.  Schwarzchlld  &  Sulz- 
berger Company,  a  corporation,  brought  its 
action  in  the  circuit  court  of  Greenbrier  coun- 
ty in  trespass  on  the  case  against  the  Ches- 
apeake &  Ohio  Railway  Company,  for  dam- 
ages sustained  by  the  plaintiff  because  of  the 
failure  of  the  defendant  to  promptly  furnish 
cars  and  transport  certain  cattle  shipped  by 
plaintiff  ftrom  Ft  Springs,  W.  Va.,  to  Jersey 
City,  N.  J.,  in  September  and  October,  1903. 
The  defendant  appeared  and  demurred  to  the 
declaration  and  each  count,  which  demurrer 
was  overruled.  Defendant  then  entered  a 
plea  of  not  guilty.  The  issue  was  tried  be- 
fore a  jury,  which  returned  a  verdict  in  favor 
of  the  plaintiff,  and  assessed  its  damages  at 
$1,840.  The  defendant  moved  to  set  aside 
the  verdict  of  the  Jury  and  grant  a  new  trial, 
because  the  verdict  was  contrary  to  the  law 
and  the  evidence  in  the  case,  which  motion 
was  overruled,  to  which  ruling  of  the  court 
defendant  excepted.  The  court  rendered 
judgment  for  said  damages  so  assessed  and 
the  costs  of  the  suit  The  defendant  tender- 
ed its  bill  of  exceptions  which  wJas  signed, 
sealed,  and  made  a  part  of  the  record.  The 
defendant  procured  from  this  court  a  writ 
of  error  and  supersedeas  to  said  judgment 
The  plaintiff  gave  notice  to  the  defendant 
that  It  would  move  this  court  to  dismiss  the 
writ  of  error  and  supersedeas  as  improvident- 
ly awarded  **because  there  Is,  and  was,  no 
legal  bill  of  exceptions  signed  and  sealed  by 
the  trial  judge  In  said  cause."  When  the 
case  was  called  for  hearing  the  defendant  in 
error  moved  to  dismiss  the  writ  of  error  upon 
the  notice  given,  and  the  plaintiff  in  error 
moved  to  quash  the  notice  and  writ  and  mov- 
ed to  dismiss  said  motion.  The  defendant  in 
error  then  tendered  and  asked  to  file  as  part 
of  the  record  in  the  case  the  .original  bill  of 
exceptions.  The  plaintiff  In  error  admitted 
in  open  court  that  the  paper  presented  was 
the  original  bill  of  exceptions  taken  by  it  in 
the  court  below,  but  objected  to  the  filing  of 
it,  when  the  case  was  fully  heard  upon  said 
motion  and  upon  the  transcript  of  the  record 
of  the  judgment  and  submitted.  The  recor<| 
does  not  disclose  any  reason  given  in  support 
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of  the  demurrer  to  the  declaration,  neither  Is 
it  contended  for  in  the  brief  of  counsel  for 
the  plaintiff  in  error,  and  an  examination  of 
the  declaration  does  not  disclose  any  serious 
defects  In  it  The  demurrer  was  properly 
overruled. 

The  assignments  of  error  as  set  out  In  the 
petition  for  writ  bf  error  relate  ta  the  giving 
of  instructions  for  plaintiff  and  complained 
of,  which  instructions  were  based  upon  the 
evidence  given  in  the  case;  and  another  as- 
signment is  where  it  is  contended  that  the 
court  erred  In  refusing  to  set  aside  the  verdict 
and  grant  the  defendant  a  new  trial  because 
the  evidence  clearly  showed  that  the  verdict 
was  wrong.  The  bill  of  exceptions,  as  it  ap- 
pears in  the  record,  is  sufficient  to  bring  up 
all  the  questions  upon  the  exceptions  made  by 
the  defendant  below,  and  therefore  the  appeal 
cannot  be  dismissed  as  Improvidently  award- 
ed. The  original  bill  of  exceptions,  as  it  was 
signed  by  the  Judge  of  the  court  below,  and 
which  was  admitted  in  open  court  to  be  the 
original  bill,  is  as  follows.  "Schwarzchild  & 
Sulzberger  Co.  v.  The  Chesapeake  &  Ohio 
Railway  Company,  a  Corporation.  T.  O.  0. 
Be  it  remembered  that  on  the  trial  of  this 
case,  after  F.  M.  Arbuckle  had  been  duly 
sworn  to  report  the  testimony  in  shorthand 
to  be  taken  herein,  the  plaintiff,  to  maintain 
the  issue  on  its  part  joined,  introduced  be- 
fore the  Jury  the  following  evidence:  [Here 
Insert  stenographer's  report] — and  rested. 
And  the  defendant,  to  maintain  the  issue  on 
its  part  joined,  introduced  before  the  jury 
the  following  evidence:  [Here  insert  stenog- 
rapher's report] — and  rested.  And  thereup- 
on the  plaintiff  In  rebuttal  introduced  the  fol- 
lowing evidence:  [Here  insert  stenogra- 
pher's report] — and  rested.  And  the  above 
was  all  the  evidence  introduced  before  the 
Jury  on  behalf  of  the  plaintiff  and  of  the 
defendant  And  thereupon  the  plaintiff  ask- 
ed the  court  to  give  to  the  Jury  instructions 
marked  Nos.  1,  2,  3,  4,  and  5,  to  the  giving  of 
which  and  each  of  them  the  defendant  ob- 
jected, which  objection  the  court  overruled 
and  gave  to  the  jury  instructions  marked 
plaintiff's  instructions  Nos.  1,  2,  3,  4,  and  5 
asked  for  by  the  plaintiff,  to  which  ruling  of 
the  court  in  giving  said  instructions  and  each 
of  them  the  defendant  excepted.  And  there- 
upon the  defendant  asked  the  court  to  give 
to  the  jury  its  instructions  marked  defend- 
ant's instructions  Nos.  1,  2,  and  3,  which 
the  court  gave  and  after  argument  of  coun- 
sel the  jury  retired  to  its  room  to  consider 
its  verdict  and  after  awhile  came  into  court 
with  a  verdict  !n  the  words  and  figures  fol- 
lowing, to  wit:  [Here  insert  verdict  of  the 
jury.]  The  defendant  moved  the  court  to  set 
the  said  verdict  aside,  because  the  said  ver- 
dict Is  contrary  to  law  and  the  evidence. 
The  court  overruled  the  defendant's  motion 
to  set  the  verdict  of  the  jury  aside,  to  which 


ruling  of  the  court  the  defendant  again  ex- 
cepted and  asked  the  court  tliat  this,  its  bill 
of  exceptions  to  the  various  rulings  of  the 
court  and  each  one  thereof,  as  set  out  above, 
be  saved  to  it  and  this,  its  bill  of  exceptions,  be 
signed,  sealed  and  made  a  part  of  the  record, 
which  is  accordingly  done.  J.  Bi.  McWhorter. 
[Seal.]"  There  is  nothing  shown  from  this 
skeleton  bill  of  exceptions  that  at  the  time  It 
was  signed  by  the  judge  he  had  before  him 
the  evidence  as  taken  by  the  stenographer. 
It  also  appears  that  the  evidence  taken  in 
the  case  was  not  incorporated  into  the  body  of 
the  bill  nor  annexed  to  it  or  so  marked  by 
letter,  number,  or  other  means  of  identifica- 
tion, or  so  described  in  the  bill  as  to  leave 
no  doubt  when  found  in  the  record  that  it  was 
the  evidence  taken  in  the  case,  and  it  does 
not  appear  from  the  record  as  it  is  printed 
that  the  evidence  was  certified  by  the  stenog- 
rapher. It  has  been  held  in  several  cases 
by  this  court  in  the  last  few  months  that 
such  skeleton  bill  of  exceptions  as  that  herein 
set  forth  is  insufficient  to  bring  up  the  evi- 
dence. While  the  said  bill  of  exceptions  was 
sufficient  as  far  as  the  instructions  were 
concerned  having  designated  them  in  the  bill 
as  marked  by  numbers,  but  as  it  is  impossible 
to  pass  uopn  the  correctness  of  the  instmo- 
tlons  asked  for  without  having  the  evidence 
in  review,  and  the  evidence  not  being  before 
the  court,  the  appellate  court  will  not  pre- 
sume that  the  circuit  court  erred  in  giving 
such  instructions.    In  Tracey  v.  Carver,  50 

S.  B.  825,  57  W.  Va. (Syl.,  point  3),  It  Is 

held:  "Evidence  taken  down  and  transcrib- 
ed by  a  shorthand  reporter  Is  not  a  part  of 
the  record,  and  can  only  be  made  so  by  a 
proper  bill  of  exceptions."  And,  in  Dudley 
V.  Barrett  (recently  decided  by  this  court 
but  not  yet  officially  reported)  52  S.  E.  100 
(Syl.,  point  3),  it  is  held:  "Where  a  paper 
which  is  to  constitute  a  part  of  a  bill  of  ex- 
ceptions is  not  incorporated  into  the  body  of 
the  bill,  it  must  be  annexed  to  it,  or  so  mark- 
ed by  letter,  number,  or  other  means  of 
identification  mentioned  in  the  bill,  or  so  de- 
scribed in  the  bill,  as  to  leave  no  doubt  when 
found  in  the  record,  that  it  is  the  one  refer- 
red to  in  the  bill  of  exceptions."  And  also. 
In  a  recent  case  here  decided  of  Coal  &  Coke 
Railway  Company  v.  Joyce,  52  S.  E.  498,  the 
syllabus  is  entirely  applicable  to  this  case, 
where  it  is  said:  '^he  skeleton  bill  of  ex- 
ceptions, relied  oh  in  this  case  for  the  pur- 
pose of  making  the  evidence  a  part  of  it 
does  not  do  so,  and  the  evidence  is  not  a  part 
of  the  record,  under  the  authority  of  the 
cases  of  Parr  v.  Currence.  58  W.  Va.  — , 
52  S.  B.  49(5;  Dudley  v.  Barrett  et  al..  58 
W.  Va.  — ,  52  S.  B.  WO;  Tracey's  Adm'x 
V.  Coal  Co.  (W.  Va.)  50  S.  E.  825;  and  Mc- 
Kendree  v.  Shelton,  51  W.  Va.  516,  41  S.  E. 
909." 

For  the  reasons  herein  given  the  judgment 
complained  of  Is  affirmed. 
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GENTRY  et  al.  T.  POTEET  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  l6,  1906.) 

1.  Estoppel— What    Constitutes  —  Agreed 
Statement  op  Facts. 

Where  an  action  of  ejectment  is  brought 
and  submitted  upon  an  agreed  statement  of 
facts,  and  before  the  decision  thereof  the  defend* 
ants  move  to  withdraw  such  agreed  statement  of 
facts,  and  file  a  bill  in  equity  setting  up  a 
matter  of  equity  not  cognizable  in  such  action, 
and  praying  for  an  injunction  restraining  the 
prosecution  of  the  action  of  ejectment,  such 
agreed  statement  of  facts  will  not  estop  them 
from  setting  up  such  equity  and  enjoining  the 
prosecution  of  such  action. 

[Ed.  Note. — For  cases  in  point,  see  voL  21, 
Cent.  Dig.  Estoppel,  S  &] 

2.  Trusts— Evidence. 

Where  land  is  purchased  and  paid  for 
by  one  who  takes  a  title  bond  therefor  and 
who  dies  before  obtaining  a  deed,  leaving  sur- 
viving him  a  widow  and  children,  and  the  widow, 
on  account  of  such  purchase,  procures  the 
vendor  of  her  husband  to  convey  the  land  to 
her,  she  will  be  treated  in  equity  as  a  trustee, 
holding  the  legal  title  for  the  heirs,  the  equitable 
title  thereto  having,  immediately  upon  the  death 
of  the  father,  vested  in  them,  subject  to  the 
widow's  dower. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent-  Dig.  Trusts,  fi  108.] 

3.  Same— Express  Trust— Establishment. 

A  verbal  statement  of  one  holding  the 
equitable  title  to  land  to  the  effect  that  he 
wants  the  same  conveyed  to  his  wife  will  not 
operate  to  pass  equitable  title  to  her,  and 
where,  after  the  death  of  the  husband,  his 
vendor,  on  account  of  such  statement,  conveys 
the  land  to  the  widow,  such  deed  does  not 
thereby  vest  the  equitable  title  to  said  land  in 
the  widow,  but  it  will  operate  only  to  convey 
the  le^l  title,  to  be  held  by  her  in  trust  for 
the  heirs,  which  a  court  of  equity  will  enforce, 
upon  proper  bill  filed  for  that  purpose. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trusts,  $  94.] 

4.  Equity— Laches. 

The  plaintiffs  and  those  nnder  whom  they 
claim  are  not  guilty  of  laches  in  asserting  their 
rights. 

[Ed.  Note. — For  cases  in  point,  see  voL  19, 
Cent,  Dig.  Equity,  $  241.] 

(Syllabus  W  the  Court) 

Appeal  from  Circuit  Court,  Fayette  Coun- 
ty. 

Action  by  T.  J.  and  C.  D.  Gentry  against 
W.  C.  Poteet  and  Isabella  Blake.*  Judgment 
for  complainants,  and  defendant  Poteet  ap- 
peals.   Affirmed. 

R.  T.  Hubard,  Jr.,  and  Dillon  ft  Nuckolls, 
for  appellant  Payne  ft  Hamilton,  for  ap- 
pellees. 

SANDERS,  J.  Dickinson  Blake,  in  1872, 
purchased  of  A.  B.  Duncan  two  adjacent 
tracts  of  land  in  Fayette  county,  containing 
(>0  and  51  acres,  respectively,  taking  a  title 
bond  therefor.  He  paid  the  purchase  money, 
entered  into  possession  of  the  land,  and  re- 
sided thereon  until  bis  death,  in  1877,  but 
never  obtained  a  deed.  Blake  left  surviving 
bicn  bis  widow,  Isabella  Blake,  and  four  In- 
fant children,  and  another  child  was  born 
about  six  months  after  his  death.    In  De- 


cember, 1879,  Duncan  conveyed  the  land  so 
purchased  by  Blake  from  him  to  "Isabella 
Blake,  widow  of  Dickinson  Blake,  and  the 
heirs  of  her  body  Dy  said  Dickinson  Blake, 
deceased."  By  conveyances  from  two  of  the 
heirs  of  Dickinson  Blake,  a  two-fifths  undi- 
vided Interest  in  this  land  pa$ised  to  and  was 
vested  in  C.  T.  and  G.  W.  Jones,  and  by  con- 
veyance Ella  D.  Blake,  one  of  the  heirs,  be- 
came the  owner  of  an  undivided  one-fifth  in- 
terest in  the  surface.  She  retained  the  In- 
.terest  which  descended  to  her,  as  did  also 
Robert  Blake,  another  of  the  heirs,  and  on 
the  18th  day  of  October,  1899,  C.  T.  and  G. 
W.  Jones  and  Robert  and  Ella  D.  Blake  enters 
ed  into  an  agreement  of  partition,  by  which 
there  was  allotted  to  the  two  latter  parties 
41  acres  of  the  surface  of  said  land.  On  the 
7th  day  of  January,  1902,  Robert  and  Ella 
D.  Blake  conveyed  to  T.  J.  and  C.  D.  Gentry 
five  acres  of  the  surface  of  the  land  so  ac- 
quired by  them.  Tnis  land  was,  in  the  year 
1900,  sold  by  the  Blakes  to  Jerry  Fitzpatrick, 
who  made  him  a  deed  therefor,  which,  how- 
ever, he  failed  to  record.  The  Gentrys  pur- 
chased from  Fitzpatrick  and  at  the  time  of 
the  purchase  the  deed  to  him  was  destroyed, 
and  a  deed  taken  as  before  stated.  On  the 
27th  day  of  February,  1904,  the  Gentrys  pro- 
cured a  deed  to  the  property  from  Fitzpat- 
rick, and  placed  same  upon  record,  thereby 
becoming  vested  with  the  title  of  the  heirs 
of  Dickinson  Blake  to  the  property.  On  Ju- 
ly 20,  1903,  Isabella  Blake  conveyed  to  W. 
C.  Poteet  five  acres  of  surface  land.  This  is 
the  same  land  which  T.  J.  and  C.  D.  Gentry 
acquired  by  their  purchase,  and  subsequent 
deed,  from  Fitzpatrick.  Iji  this  condition  of 
affairs,  Poteet  claiming  under  his  deed  from 
Isabella  Blake,  and  the  Gentrys  claiming  un- 
der the  heirs  of  Dickinson  Blake,  W.  C.  Po- 
teet brought,  in  August,  1903,  in  the  circuit 
court  of  Fayette  county,  an  action  of  ejects 
ment  against  the  appellees,  T.  J.  and  C.  D. 
Gentry,  to  recover  the  tract  of  five  acres,  and 
on  the  23d  day  of  February,  1904,  the  first 
day  of  the  February  term  of  the  circuit 
court,  the  parties  to  the  action  of  ejectment, 
by  their  attorneys,  entered  into  an  agreement 
by  which  it  was  provided  that  the  action 
should  be  submitted  for  determination  to  the 
court,  in  lieu  of  a  jury.  The  agreement  stip- 
ulated that  the  defendants  in  the  action 
claimed  title  to  only  five-sixths  of  the  land 
in  controversy,  and  disclaimed  as  to  one- 
sixth;  that  the  title  to  said  land  had  been 
regularly  derived  from  the  commonwealth,* 
and  that  both  parties  claimed  title  under  the 
conveyance  from  A.  B.  Duncan  to  Isabella 
Blake;  that  the  only  question  to  be  deter- 
mined was  the  legal  construction  of  said 
deed— if  the  court  should  hold  that  it  vested 
the  fee-simple  title  to  the  whole  of  the  land 
in  Isabella  Blake,  the  judgment  should  be 
for  the  plaintiff,  and  if  it  should  be  held  that 
it  conveyed  a  Joint  estate  to  Isabella  Blake 
and  her  children,  then  judgment  should  be 
for  the  defendants,  except  em  to  the  one-sixtb 
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Interest  which  they  disclaimed.  Upon  the 
agreement  the  case  was  argued  and  submit- 
ted for  decision  on  February  24th.  On  the 
morning  of  February  26th,  the  defendants 
asked  leave  of  the  court  to  withdraw  the 
agreement,  on  the  ground  of  after-discovered 
equities,  and  in  support  of  their  motion  filed 
the  aflBdavlts  of  A.  B.  Duncan,  C.  D.  Gentry, 
and  W.  D.  Payne.  The  record  does  not  show 
that  this  motion  was  acted  upon.  On  the 
4th  day  of  March,  following,  the  defendants 
applied  for  and  obtained  an  order  restraining 
the  plaintiff  from  using  as  evidence  in  the 
action  of  ejectment  the  deed  made  to  him 
by  Isabella  Blake,  and  from  further  prose- 
cuting the  action  until  the  further  or- 
der of  the  court  In  the  bill  filed,  upon  which 
this  order  was  Issued,  it  is  alleged  that  the 
conveyance  to  Isabella  Blake  by  Duncan  vest- 
ed In  her  only  the  legal  title  to  the  estate, 
and  that  the  conveyance  from  her  to  Poteet 
was  not  upon  valuable  consideration,  but  was 
made  for  the  purpose  of  enabling  him  to  ex- 
tort money  from  the  plaintiffs  in  the  bill. 
Poteet  and  Isabella  Blake  answered,  contro- 
verting the  construction  placed  upon  the  deed 
from  Duncan  to  Mrs.  Blake,  and  alleging 
that  the  transaction  between  them  was  bona 
fide.  On  the  final  hearing,  the  court  enjoin- 
ed W.  C.  Poteet  from  using  In  the  action  of 
ejectment  the  deed  from  Isabella  Blake  to 
him,  directed  a  conveyance  by  Poteet  to  the 
Gentrys  of  the  five  acres  of  land,  and,  in  de- 
fault of  his  making  the  conveyance,  appoint- 
ed a  commissioner  to  do  so,  but  reserved  the 
question  as  to  whether  or  not  Mrs.  Blake  had 
waived  her  right  of  dower  for  further  de- 
termination. From  tills  decree,  W.  C.  Po- 
teet has  appealed. 

The  appellant  contends  that  the  demurrer 
to  the  bill  should  have  been  sustained.  The 
first  criticism  of  the  bill  is  that  It  alleges 
tliat  the  plaintiffs  are  both  the  legal  and 
equitable  owners  of  the  land,  and,  if  this  be 
80,  they  had  an  adequate  and  complete  rem- 
edy at  law,  by  defending  the  action  of  eject- 
ment While  It  is  true  the  plaintiffs  in  their 
bill  allege  they  are  Informed  and  believe  that 
they  own  both  the  legal  and  equitable  title 
to  the  land,  yet^  when  the  bill  is  construed 
in  all  its  parts,  it  clearly  appears  that  the 
defendants  have  only  the  equitable  title,  and 
that  the  legal  title  is  held  by  Isabella  Blake 
in  trust  for  them.  And  it  is  urged  that  if 
the  allegation  of  the  bill  Is  not  true,  and  the 
plaintiffs  do  not  have  the  legal  title,  they  are 
not  in  a  position  to  maintain  a  suit  to  re- 
move a  cloud,  but,  in  order  to  maintain  such 
suit  they  should  have  the  legal  title  and  ac- 
tual possession.  This  is  unquestionably  true, 
and  has  been  decided  by  this  court  repeated- 
ly. But  counsel  for  the  appellant  seem  to 
entirely  misconceive  the  purpose  and  scope 
of  the  bill.  Its  object  is  not  to  remove  a 
cloud  from  the  title,  but  Is  to  enforce  a  trust 
The  gravamen  of  the  bill  is  that  Dickinson 
Blake  purchased  and  paid  for  the  land,  in 
hlB  lifetime,  taking  a  title  bond  therefor,  but 


died  without  having  obtained  t  deed,  and 
that  after  his  death  his  vendor,  Duncan,  on 
account  of  such  purchase,  conveyed  the  land 
to  Isabella  Blake,  his  widow,  and  that  this 
being  so,  she  holds  the  naked  legal  title  as 
trustee  for  the  heirs  of  Dickinson  Blake, 
which  a  court  of  equity  will  declare  and  en- 
force In  their  favor.  This  matter  could  only 
be  set  up  In  a  court  of  equity,  and  the  de- 
murrer to  the  bill  was  properly  overruled. 

Ck>mplaint  is  made  that  the  court  erTed 
In  not  dismissing  the  bill  on  the  ground 
that  the  plaintiffs  are  estopped  from  setting 
up  any  matter  inconsistent  with  their  sol- 
emn agreement  in  the  ejectment  suit;  It 
Is  unnecessary  to  determine  whether  this 
agreement  was  withdrawn,  or  whether  the 
defendants,  in  that  action,  had  the  right  to 
do  so.  It  was  made  In  the  action  cf  e^ect^ 
ment,  for  the  trial  and  disposition  of  that 
case.  The  matter  of  equity  set  up  lu  the  bill 
was  not  cognizable  In  such  action,  and  the 
plaintlftis  could  not  have  set  such  matters 
up  as  a  defense.  The  agreement  Ts  not  materi- 
ally Inconsistent  with  the  matters  set  up 
in  the  bill.  Its  material  parts  are  that  the 
title  under  which  both  plaintiff  and  defend- 
ants claim  was  regularly  derived  from  the 
commonwealth  of  Virginia;  that  both  claim 
under  the  deed  from  Duncan  to  Isabella 
Blake,  and  that  the  only  question  in  dl»- 
pute  and  to  be  adjudicated  was  the  legal 
construction  to  be  placed  upon  the  deed 
from  Duncan  to  Isabella  Blake,  and  that» 
if  the  court  in  construing  it  should  hold 
that  the  deed  passed  a  fee  simple  title  to 
the  widow,  then  judgment  should  be  g^lven 
for  the  plaintiff,  but,  on  the  other  hand,  if 
it  should  be  so  construed  as  to  pass  a  joint 
estate  to  Isabella  Blake  and  her  children, 
then  judgment  should  be  given  for  the  de- 
fendants. By  this  agreement  the  controver- 
sy was  so  reduced  as  to  invoke  the  judg- 
ment of  the  court  upon  the  construction  of 
the  deed  only.  In  other  words,  the  tme 
scope  of  this  agreement  was  to  place  the 
title  papers  before  the  court  for  construction 
and  decision  as  to  who  had  the  legal  title 
to  the  land.  This  did  not  and  could  not  In 
any  sense  affect  the  equitable  title  of  the 
defendants.  The  court  was  only  called  upon 
to  pass  on  the  question  as  to  who  had  the 
legal  title  to  the  property.  Not  being  able 
to  set  up  sucSi  equitable  defense  in  the  ac- 
tion of  ejectment  the  fact  that  the  appel- 
lees entered  into  an  agreement  whereby  the 
judgment  of  the  court  was  invoked  upon 
the  construction  of  certain  title  pkpers, 
cannot  destroy  their  right  to  resort  to  a 
court  of  equity  to  enforce  the  trust,  and 
require  the  conveyance  of  the  legal  title  to 
them.  None  of  the  material  facts  of  the 
agreement  are  controverted  by  the  bill,  but 
by  It  are  practically  admitted.  The  bill, 
however,  goes  further  and  shows  that,  al- 
though the  deed,  upon  its  face,  appears  to 
pass  a  fee  simple  estate  to  Isabella  Blake 
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yet,  as  DickiDSon  Blake»  in  his  lifetime,  a<s 
quired  the  equitable  title  to  the  land,  and 
did  not  obtain  a  deed,  the  equitable  title, 
subject  to  the  widow's  dower,  immediate- 
ly upon  his  death  descended  to  and  vested 
In  his  children.  A,  B.  Duncan,  his  vendor, 
holding  the  legal  title  in  trust  for  them, 
and  he  so  holding  the  legal  title,  and  having 
conveyed  the  same  to  Isabella  Blake,  she 
took  nothing  by  the  conveyance  except 
the  naked  legal  title  as  trustee  for  the  heirs, 
which  in  equity  she  will  be  compelled  to 
convey  to  them. 

The  appellant  claims  that,  under  the  deed 
from  him  to  Isabella  Blake,  both  the  legal 
and  equitable  title  passed  to  and  vested  in 
him.  We  deem  It  unnecessary  to  review 
the  authorities  to  show  that  the  deed  from 
Duncan  to  Isabella  Blake  had  the  effect  of 
passing  to  her  a  fee  simple  estate  in  the 
land.  The  words  in  the  deed  create  an 
estate  in  fee-tail  special,  under  the  statute 
de  donis  conditlonaJibus  (1  Tucker's  Gomm. 
pt  2,  p.  45 ;  Bl.  CJomm.  vol.  1,  bk.  2,  pp.  111- 
114)  which  by  our  statute  is  converted  into 
an  estate  in  fee  simple.  Section  9,  c.  71, 
Code  1899:  "Every  estate  in  lands  so  lim- 
ited that,  as  the  law  was  on  the  seventh 
day  of  October,  in  the  year,  one  thousand, 
seven  hundred  and  seventy-six,  in  the  state 
of  Virginia,  such  estate  would  have  been 
&&  estate  tail,  shall  be  deemed  an  estate  in 
fee  simple;  and  every  limitation  upon  such 
an  estate  shall  be  held  valid,  if  the  same 
would  be  valid  when  limited  upon  an  es- 
tate in  fee  simple  created  by  teclmical  lan- 
guage." While  this  deed  passed  the  legal 
title  to  the  land  to  Isabella  Blake,  and  upon 
its  face  appears  to  have  passed  to  her  a 
fee  simple  estate,  yet,  if  her  vendor  only 
held  the  legal  title  in  trust  for  the  heirs 
of  Dickinson  Blake,  it  could  only  have  the 
legal  effect  of  passing  to  her  such  title  as 
he  held.  The  facts  conclusively  show  that 
Dickinson  Blake,  in  his  lifetime,  purchased 
and  paid  for  the  land,  taking  a  title  bond 
therefor,  and  that  after  his  death,  on  ac- 
count of  such  purchase,  Duncan  conveyed  the 
same  to  the  widow,  Isabella  Blake.  If  this 
were  all,  there  could  be  no  question  but 
what  the  equitable  title,  immediately  upon 
the  death  of  the  father,  passed  to  and  vested 
In  the  children,  and,  the  widow  having 
taken  the  deed  to  the  land,  a  court  of  equity 
will  declare  her  a  trustee  for  the  children, 
holding  the  legal  title,  and  will  compel  her 
to  convey  the  same  to  them,  or  their  vendees. 
But  it  is  asserted  that  Dickinson  Blake, 
before  his  death,  authorized  and  directed  a 
conveyance  of  this  hind  to  his  wife,  and 
that  thereby  the  equitable  title  immediately 
became  vested  In  her.  There  is  no  claim, 
however,  that  Blake  personally  directed  his 
vendor,  Duncan,  to  convey  the  land  to  the 
wife,  and  what  he  did  say  upon  this  sub- 
ject is  difficult  indeed  to  determine.  The 
evidence  i«.  vague,  hidefinite,  and  uncertain. 


Mrs.  Blake,  in  her  testimony,  says  that  her 
husband.  In  his  last  sickness,  had  a  con* 
versation  with  her,  his  father,  Adam  Blake^ 
and  his  brother  James  Blake,  in  which  hm 
told  them  that  he  wanted  the  property 
deeded  to  her.  J.  R.  Huddleston  testifies 
that  Blake,  during  his  last  sickness,  told 
him  and  his  father,  Adam  Blake,  that  he 
wanted  his  father  to  go  to  Duncan  and  get 
a  deed  to  his  wife  as  long  as  she  remained 
his  widow.  L.  J.  Smith  testifies  that  Blake, 
before  his  death,  said  that  he  wanted  one 
Mahoney  to  take  charge  of  and  manage  his 
property — ^that  his  wife  had  no  business 
ability.  Viewing  It,  however,  in  the  stron- 
gest light  for  the  defendant,  and  assuming 
that  Dickinson  Blake  made  the  statement 
which  he  is  claimed  by  his  widow  to  have 
made,  it  would  not  be  such  a  promise  or  con- 
tract as  could  be  enforced,  even  in  his  life- 
time. To  do  so  would  be  in  violation  of 
the  statute  of  frauds,  and,  it  not  being 
capable  of  enforcement,  it  is  difficult  to  see 
how  the  equitable  title,  by  reason  of  such 
statements,  could  vest  in  the  widow.  The 
most  that  can  be  claimed  is  that  it  was  a 
gift  to  the  wife,  which  remained  wholly  un- 
executed, and  which  was  revocable  at  the 
pleasure  of  the  donor,  and  it  not  having 
been  executed  by  Blake  in  his  lifetime,  and 
not  being  such  promise  as  could  be  en- 
forced by  the  widow,  the  equitable  title, 
immediately  upon  his  death,  vested  in  hi9 
heirs.  The  case  of  Coleman  v.  Cocke,  6 
Rand.  618,  18  Am.  Dec.  757,  is  cited  as  au- 
thority to  sustain  the  position  that,  upon 
the  request  of  the  husband  to  convey  the 
land  to  the  wife,  the  equitable  title  thereby 
immediately  was  transferred  to  and  vested 
in  her.  There,  the  father,  who  had  pur- 
chased the  land  and  held  the  equitable  title, 
directed  the  vendor  to  convey  the  same 
to  his  son,  which  was  done  in  the  lifetime 
of  the  father,  and  the  son  conveyed  a  part 
of  the  same  to  a  brother,  and  the  brother . 
conveyed  a  part  of  the  land  which  was 
conveyed  to  him  to  another,  for  a  valuable 
consideration,  and  the  question  arose  be- 
tween a  creditor  of  the  father,  and  the  pur- 
chaser for  a  valuable  consideration,  as  to 
who  had  the  prior  equity,  and  the  court 
held  that  the  equity  of  the  purchaser  was 
paramount,  and,  in  dealing  with  the  ques- 
tion, said :  "The  equitable  title  of  the  father 
was  not  transferred  to  the  son  by  the  exe- 
cution of  the  deeds  to  him  by  the  Gockes, 
but  by  the  previous  authority  given  by  him 
to  them  to  execute  those  deeds.  And  if  such 
an  authority  had  been  given  by  the  letter, 
and  the  deeds  never  made,  a  bona  fide  pur- 
chaser of  the  equitable  interest  from  Wm. 
A.  Bentley  would  have  had  a  better  right 
now  to  call  upon  the  Oockes  for  their  con- 
veyance of  the  legal  title  than  any  creditor  of 
Wm.  Bentley  getting  a  judgment  against 
him  after  the  transfer  of  his  equitable  right 
to  his  son.    Such  a  transfer  was  valid  with- 
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out  deed,  and  was  not  necessary  to  be  re- 
corded to  make  it  available  against  his  cred- 
itors." In  what  way  this  transfer  by  the 
father  to  the  son  was  made  does  not  clear- 
ly appear,  but  we  observe  from  the  quota- 
tion above  that  It  is  said :  "If  such  authori- 
ty had  been  given  by  the  letter,  and  the 
deeds  never  made,  a  bona  fidie  purchaser  of 
the  equitable  Interest  from  Wm.  A.  Bentley 
would  have  had  a  better  right,"  etc.  And 
then,  again,  It  Is  said  that  such  a  transfer 
was  valid  without  deed,  and  was  not  nec- 
essary to  be  recorded,  to  make  it  available 
against  creditors.  Therefore,  from  these 
statements  of  the  opinion.  It  would  seem 
that  tliere  had  been  a  written  request  by 
the  father  to  his  vendor  to  convey  to  the 
son. 

Again,  In  that  case,  the  gift  by  the  father 
to  the  son  had  been  fully  consummated  by 
the  vendor  carrying  into  effect  the  direction 
given  by  the  father.  This  being  so,  it  had 
the  effect  of  passing  both  the  legal  and  eq- 
uitable title  to  the  son,  whether  the  equitable 
title  bad  been  previously  transferred  to  the 
son  by  the  father  or  not.  Where  the  gift  or 
direction  is  not  executed,  then  it  is  not  sus- 
ceptible of  enforcement,  unless  It  be  such  as 
to  transfer  the  equitable  title,  and  the  test 
as  to  whether  or  not  the  equitable  title  was 
transferred  by  the  promise  here  is  whether 
or  not  Isabella  Blake  would  have  had  the 
right  to  have  enforced  such  promise.  If  she 
could  not  have  specifically  enforced  it,  then 
it  could  not  have  the  effect  of  transferring 
to  her  the  equitable  title.  Did  she  have  such 
right?  This  was  a  verbal  promise,  without 
valuable  consideration,  and  to  have  enforced 
it  would  have  been  In  direct  violation  of  the 
statute  of  frauds,  and  would  also  mean  noth- 
ing more  nor  less  than  that  one  can,  by  ver- 
bal direction,  control  the  disposition  of  his 
property  after  death.  If  the  gift  or  promise 
had  been  carried  into  effect  by  Duncan,  in 
the  lifetime  of  the  husband,  conveying  the 
land  to  the  wife,  then  the  conveyance  would 
have  had  the  effect  of  passing  both  the  legal 
and  equitable  title  to  her.  While  the  prom- 
ise, it  is  true,  was  verbal,  and  not  such  as 
could  be  enforced  by  the  wife,  yet,  if  the  land 
had  been  conveyed  by  direction  of  the  hus- 
band, he  would  be  estopped  to  deny  that  he 
had  given  such  direction.  It  is  true  that 
Duncan,  after  the  death  of  Blake,  upon  her 
request  conveyed  the  land  to  the  widow,  but 
the  conveyance  not  having  been  made  in  the 
lifetime  of  Dickinson  Blake,  and  the  promise 
or  gift  not  being  such  as  could  be  enforced, 
and  not  liaving  passed  to  Isabella  Blake  the 
equitable  title  to  the  land,  inunedlately  upon 
the  death  of  Dickinson  Blake  the  legal  title 
passed  to  and  vested  in  his  heirs,  and,  this 
being  so,  the  conveyance  by  Duncan  to  Isa- 
bella Blake  only  operated  to  convey  to  her 
the  legal  title,  which  was  held  by  him  as 


trustee,  and,  being  so  held  by  him,  would 
upon  a  conveyance  to  her  be  likewise  held  in 
trust  by  her  for  the  heirs. 

It  is  charged  that  the  plaintiffs,  and  those 
under  whom  they  claim,  are  guilty  of  laches^ 
and  for  this  reason  they  should  be  denied  re- 
lief. Upon  what  claim  this  assignment  t» 
predicated  we  do  not  know.  No  reasons  are 
given  by  counsel  to  support  it  and  there  Is 
nothing  appearing  in  the  record  to  vindicate 
this  position.  As  we  have  observed,  the  wid- 
ow held  only  the  legal  title  to  the  land,  in 
trust  for  the  belrs.  She,  together  with  her 
children,  lived  upon  the  land  until  it  was  sold 
to  Fitzpatrick,  and  ever  since  then  it  has 
been  in  possession  of  Fitzpatrick  and  the 
plaintiffs,  claiming  under  him.  It  Is  diffi- 
cult to  arrive  at  any  other  conclusion  froui 
the  testimony  of  Isabella  Blake  alone  but 
that  she  has  all  along,  since  her  husband's 
death,  recognized  the  equitable  title  as  l>eing 
in  the  heirs.  At  the  time  of  the  father's 
death,  the  oldest  child  was  only  eight  yeara 
old;  the  youngest  being  born  about  six 
months  thereafter.  And  at  the  time  they 
became  of  age,  or  shortly  thereafter,  they 
began  to  dispose  of  their  respective  interests- 
in  this  land,  which  apparently  met  with  the 
approval  of  their  mother.  Nothing  to  the  con- 
trary was  asserted,  and  Just  in  what  way  the 
delay  In  bringing  this  suit  to  extract  the  legal 
title,  and  vest  it  in  the  heirs,  could  affect  her, 
is  difficult  to  determine.  Then,  again,  W.  O. 
Poteet,  claiming  under  her,  is  in  no  position 
to  complain.  He  is  not  a  purchaser  without 
notice  and  for  a  valuable  consideration.  And 
not  only  this,  but  he  married  one  of  the  heirs 
of  Dickinson  Blake  about  20  y^ars  ago,  lived 
with  the  family  a  great  deal  of  the  time,  and 
from  his  testimony  we  must  conclude  that 
he  was  perfectly  familiar  with  the  title,  and 
with  all  the  facts  and  circumstances  sur- 
rounding it  He  knew  the  heirs  and  those 
holding  under  them  were  claiming  the  land, 
at  the  time  he  took  his  deed.  In  fact,  he 
joined  with  his  wife,  one  of  the  heirs,  in 
conveying  all  her  right,  title,  and  interest  in 
this  land,  thereby  recognizing  her  interest 
therein.  Also,  at  the  time  he  took  his  convey- 
ance^  this  land  had  been  conveyed  by  the 
heirs,  and  the  deeds  of  conveyance  had  been 
pat  upon  record. 

Ck>mplaint  is  made  that  the  court,  upon  the 
final  hearing,  read  the  ex  parte  affidavits  of 
A.  B.  Duncan,  C.  D.  Gentry,  and  W.  D. 
Payne.  Whether  or  not  this  was  error  it 
is  entirely  unnecessary  to  determine,  because, 
upon  the  whole  case,  it  is  perfectly  clear 
that  the  decree  was  proper.  Exclude  the 
affidavits,  and  the  result  would  have  been  the 
same.  Therefore,  if  it  was  error  to  read 
them,  it  was  certainly  not  prejudicial  to  the 
defendants. 

Upon  the  whole  case,  the  decree  Is  light; 
and  is  affirmed. 
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TAHANEY  v.  WASHINGTON  NAT.  BLDG. 
&  LOAN  ASS'N  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  13,  1900.) 

1.  Building  and  Loan  Associations— Con- 
tract OP  Loan— UsuBT. 

A  contract  of  loan  with  a  building  as- 
sociation, without  naming  a  lump  sum  of  pre- 
miums, provides  that  monthly  premiums  of  fixed 
sums  shall  be  paid  for  a  fixed  number  of  months. 
This  fixes  the  amonnt  and  duration  of  payment 
of  premiums  with  certainty,  and  the  contract 
is  not  open  to  the  charge  of  usury. 

2.  Same— UsuBT. 

A  contract  of  loan  with  a  buildinir  asso- 
ciation requires  continuance  of  payment  of  law* 
fal  interest  on  the  sum  advanced  after  cessation 
of  dues  and  premiums,  until  the  stock  matures, 
unless  it  sooner  matures.  This  does  not  make 
the  contract  usurious. 
S.  8AM1&— Competitive  Bid. 

When  an  application  for  a  loan  <m  stock 
by  a  building  association  makes  a  bid  of  pre- 
mium and  it  is  accepted,  and  the  deed  of  trust 
securing  it  states  that  a  certain  premium  was 
bid  for  the  advance,  the  loan  is  not  illegal  as 
not  being  a  competitive  bid. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Tucker  County. 

Bill  by  Mary  A.  Tahaney  against  the 
Washington  National  Building  &  Loan  As- 
sociation and  others.  Decree  for  complain- 
ant, and  defendant  loan  association  appeals. 
Reversed. 

Forrest  W.  Brown*  for  appellant  J.  P. 
Scott,  for  appellee. 

BRANNON,  J.  Mary  A.  Tfthanej  sub- 
scribed for  five  shares  of  installment  stock  in 
the  Washington  National  Building  &  Loan 
Association,  a  Virginia  corporation,  requir- 
ing payment  of  60  cents  per  month  per  share 
for  06  months,  unless  the  stock  matured  ear- 
lier. After  so  subscribing  for  stock,  she  ob- 
tained from  the  corporation  an  advance  of 
f500  on  her  stock,  she  giving  a  bond  with 
condition  to  pay  dues,  interest,  and  pre- 
miums, secured  by  a  deed  of  trust  on  real 
estate  in  Tucker  county.  This  trust  requir- 
ed payment  of  60  cents  per  share  of  stock 
monthly,  and  interest  on  the  $500  at  60  cents 
per  share  of  stock  monthly,  and  also  a  month- 
ly premium  of  50  cents  per  share  for  the 
first  year,  and  for  each  succeeding  year  a 
monthly  premium  of  10  per  cent  thereof  less 
than  the  preceding  year,  that  being  the  pre- 
mium bid  for  the  advancement,  and  such 
fines,  charges,  and  assessments  as  might  be 
imposed  under  the  charter,  by-laws,  and  regu- 
lations until  such  time  as  the  shares  should 
be  paid  up,  "with  the  proviso  that  no  pay- 
ment on  account  of  stock  or  premium  shall 
be  exacted  for  a  longer  period  than  06 
months  from  the  date  of  said  stock,  but 
should  said  shares  of  stock  fail  to  mature  on 
or  before  the  expiration  of  said  period  of  06 
montlis  then  6  per  cent  per  annum  on  the 
original  amount  advanced  thereon  shall  con- 
tinue and  be  paid  in  monthly  installments  un- 
til said  stock  shall  mature,  when  all  pay- 
ments shall  cease,  and  the  deed  of  trust  se- 
■curing  said  bond  be  canceled."    Thus  pay- 


ment of  dues  and  premiums  stopped  after 
eight  years.  Mrs.  Tahaney  paid  for  some 
years  money  to  the  association  according  to 
contract,  and  then  ceased,  and  filed  a  bill  In 
equity  claiming  that  she  had  paid  $489.61, 
with  interest  from  1st  of  February,  1896» 
the  date  of  the  advance  of  money  on  her 
stock,  and  owed  only  a  balance  of  $10.39 ;  but 
that  the  association  claimed  an  indebtedness 
against  her  of  $335.  She  asserts  that  the 
contract  is  usurious,  and  that  it  should  be 
held  as  a  straight  loan  of  $500,  and  that  all 
her  payments,  including  premiums,  should 
be  applied  as  partial  payments,  and  not  treat- 
ed as  premiums  under  the  bond  and  trust 
She  prayed  that  an  account  be  had  of  her 
debt  by  purging  the  contract  of  usury,  and 
for  a  decree  on  that  basis.  A  decree  was 
pronounced  in  accordance  with  the  claim  of 
Mrs.  Tahaney  finding  her  balance  $35.43, 
whereas  the  conmiissioner's  report  under 
the  claim  of  the  association,  showed  a  bal- 
ance of  $335.62.  The  association  appealed. 
It  is  conceded  that  this  association  had 
complied  with  the  requirement  of  section  30, 
c.  5^  of  our  Code  of  1809,  and  was  authorized 
to  do  business  in  this  state,  and  was  possess- 
ed of  the  same  right  to  contract  as  a  domestic 
building  association.  It  may  therefore  con- 
tract for  premiums  without  impeachment  of 
usury,  If  such  premiums  be  payable  as  dic- 
tated by  law,  as  section  26,  c  54,  Code  1890, 
exempts  a  building  association  from  the  Im- 
putation of  usury.  This  contract  is  claimed 
to  be  usurious  in  that  no  lump  sum  is  fixed. 
It  is  admitted  that  there  may  be  by  section 
26  minimum  premium  payable  either  in  ad- 
vance or  In  periodical  installments,  but  it 
Is  claimed  that  there  must  be  a  lump  sum 
fixed.  Why?  Do  not  periodical  monthly 
sums  of  fixed  amount  for  a  fixed  number  of 
months  make  up  a  lump  sum?  Such  a  pro- 
cess is  the  same  as  if  a  lump  sum  were  fixed. 
It  is  mathematically  certain.  Our  cases  in- 
terpret section  26,  c.  54,  Code  1899,  as 
demanding  that  the  extent  of  payment  of 
premiums  be  definite,  and  to  answer  that  de- 
mand there  must  be  a  lump  sum,  but  that  it 
may  be  taken  out  of  the  advance  in  advance, 
or  be  distributed  in  stated  periodical  pay- 
ments ;  but  such  lump  sum  need  not  in  words 
be  specified,  and  then  distributed,  because 
If  the  periodical  payments  be  fixed  in  amount 
and  number  they  make  up  a  lump  sum.  The 
case  of  Gray  v.  Baltimore,  etc.,  48  W.  Va. 
164,  87  S.  E.  533,  54  L.  R.  A.  217,  does  not 
contravene  this.  It  only  means  that  the  sum 
to  be  paid  for  premiums  be  definite— that 
is,  capable  of  being  known,  not  running  in- 
definitely—and that  if  it  is  hidefinite,  the 
contract  is  open  to  charge  of  usury.  A  sim- 
ple calculation  tells  what  the  premiums  in 
this  instance  come  to.  They  can  run  only 
eight  years,  and  are  of  fixed  monthly 
amounts.  They  are  entirely  consistent  with 
the  Graves  Case.  The  same  may  be  said 
of  Floyd  V.  Loan  Association,  49  W.  Va.  327, 
88  S.  B.  658,  54  L.  R.  A.  536,  87  Am.  St.  Rep. 
B06,  McConnell  v.  Oox,  50  W.  Va.  460,  40 
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S.  E.  840,  and  Prince  r.  Building  Association, 
65  W.  Va,  19,  46  S.  E.  708.  They  do  say 
that  there  must  be  a  *']ump"  sum,  certain 
and  definite,  not  percentage  payable  Indefi- 
nitely at  fized  periods;  but  they  recognize 
right  to  periodical  payments.  The  by-laws 
of  this  company  provide  for  stated  payments. 
It  Is  a  mere  play  on  words  to  say  that  where 
the  premiums  are  not  to  be  paid  in  advance, 
but  in  periodical  certain  sums,  the  calculation 
must  be  made  of  what  total  or  lump  siun 
the  payment  aggregated  and  insert  it  in  the 
papers.  Would  it  make  the  party  pay  any 
more  or  any  less  ?  Does  he  not  know  Just  what 
he  has  to  pay?  The  trouble  with  the  con- 
tracts in  the  cases  just  named  was  that  no 
lump  sum  was  named,  nor  were  there  period- 
ical payments  fized  in  amount  and  number. 
But  all  disputation  as  to  this  Is  foreclosed 
by  the  late  case  of  Thompson  y.  National 
Mutual  Building  Association,  50  S.  E.  766, 
67  W.  Ya.  551.  It  says  that  where  the  con- 
tract calls  for  "monthly  payments  for  a  stat- 
ed and  definite  number  of  years,  or  until  the 
maturity  of  the  shares,  should  they  mature 
before  the  close  of  the  years  stated,  the 
amount  of  tha  premium  is  sufflcientiy  certain 
and  definite,"  and  the  contract  as  written  is 
valid.  That  case  is  consistent  with  former 
cases,  and  rules  the  case  we  have  in  hand.' 
It  would  answer  no  purpose  to  go  over  the 
ground  again  in  this  case.  And  Archer  v. 
Baltimore,  B.  &  L^  45  W.  Va.  87,  30  S.  E. 
241,  does  not  in  words  call  for  a  lump  sum, 
but  allows  periodical  payments. 

Ckiunsel  says  that  our  statute  contemplates 
that  the  by-laws  fix  a  minimum  premium, 
but  in  this  case  it  is  a  maximum.  The  by- 
laws fix  a  pr^nium  of  50  cents.  If  Mr& 
Tahaney  bid  with  competitors,  she  could 
not  get  a  less  premium,  but  might  pay  more. 
How  is  she  thus  injured?  Oounsel  cannot  mean 
that  a  maximum  and  minimum  must  be  put  in 
the  contract  That  would  make  it  uncertain. 
The  statute  does  not  mean  this,  but  that  the 
by-lawe  fix  a  minimum.  The  papers  prove 
thatMrs.  Tahaney  got  the  loan  by  bidding;  but 
say  that  the  loan  was  awarded  her  as  the 
value  of  her  shares  in  default  of  bidders. 
We  may  presume  so.  She  elected  so  to  take. 
And  she  is  not  hurt  as  she  got  the  minimum. 
The  by-laws  provide  for  such  competitive 
bidding,  and  her  application  for  the  advance 
stated  her  bid,  and  the  deed  of  trust  says  her 
bid  was  as  above  stated.  But  it  is  contend- 
ed that  the  contract  is  tainted  with  usury  be- 
cause it  provides  that  if  the  shares  of  stock 
should  not  mature  in  eight  years,  then  6  per 
cent  interest  of  the  original  amount  of  the 
loan  should  continue  until  the  stodc  should 
mature.  This  is  no  usiuy.  It  is  interest 
only  on  the  actual  money  received  by  the  bor- 
rower until  the  debt  shall  be  discharged  by 
the  maturity  of  the  stod^.  We  must  not  fail 
to  remember  that  interest  is  one  thing,  Its 
purpose  being  to  keep  down  lawful  interest 
while  the  etock  is  maturing  from  dues,  pre- 
miums and  dividends.  Premiums  and  dues 
are  different  things  from  IntereBt,  their  of- 


fice  being  to  mature  the  sto<&,  which  when 
mature,  pays  the  principal  of  the  •  debt 
Endlich  on  Building  Associations,  {  409,  is 
cited  to  show  that  a  loan  can  only  be  by 
competition  for  the  loan;  but  our  statute  says 
it  may  be  otherwise  in  default  of  bidders, 
and  we  have  right  to  say  this  was  the  con- 
dition, though  the  papers  say  Mrs.  Tahaney 
got  the  advancement  by  bid.  It  seems,  too, 
from  the  books  that  the  requirement  of  com- 
petitive bidding  has  the  purpose  of  ena- 
bling the  borrower  to  get  as  low  a  premium  as 
he  can.  If  the  loan  is  governed  by  a  fixed 
premium,  he  cannot  get  it  lower.  Endlich 
on  Building  Associations,  §  410.  But  our 
stathte  expressly  gives  power  to  fix  a  mini- 
mum. And  it  forbids  a  loan  by  <^>en  bidding 
at  less  than  the  premium,  since  if  no  one 
bids  it,  the  association  may  award  the  money, 
without  bidding  to  a  shareholder  to  the  value 
of  his  stock  at  that  premium.  We  do  not  see 
any  force  in  this  view  of  competitive  bid& 
It  would  seem  to  be  required,  under  our 
statute  for  the  mutual  benefit  of  members^ 
for  the  association,  not  the  borrower. 

Brief  of  counsel  enters  into  argument  to 
show  that  this  association  by  reason  of  want 
of  mutuality  and  other  features  is  not  a 
building  and  loan  association,  meaning,  as  I 
understand,  that  it  is  not  entitled  to  con- 
tract as  such.  It  has  West  Yirginia  author- 
ity as  such.  It  is  a  corporation  under  the 
law  of  Virginia,  and  accredited  as  such  In 
this  state.  Can  its  powers  be  thus  collater- 
ally attacked,  when  neither  state  contests? 
And,  again,  after  Mrs.  Tahaney,  by  her  deed, 
has  contracted  with  it  as  such  corporatton, 
she  cannot  deny  its  corporate  ezlstenoe^ 
Singer  Go.  v.  Bennett  28  W.  Ya.  16.  An  Im- 
pression is  abroad  that  a  loan  by  a  building 
association  is  nothing  but  &  simple  loan  at 
6  per  cent  interest  with  right  to  apply  all 
money  paid  for  interest  dues,  and  premiimiB 
as  partial  payments.  Under  that  impression 
likely  Mrs.  Tahaney  ceased  payments,  and  dis- 
aster followed,  whereas,  if  she  had  gone  on, 
her  debt  would  likely  have  been  paid  by  her 
stock.  If  members  do  not  pay  according  to 
contract  the  whole  plan  or  nature  and  ob« 
Ject  of  the  contract  must  be  defeated.  These 
associations  were  authorized  in  order  that 
poor  persons  by  sobriety,  energy,  and  fru- 
gality might  get  homes  and  be  lords  of  their 
castles  by  small  payments  from  time  to  time; 
but  if  members  do  not  conform  to  the  re- 
quirements the  project  fails  than.  Gonrts 
cannot  overthrow  valid  contracts.  The  liSg- 
Islature  has  made  these  contracts,  ccmform- 
ing  to  legal  regulation,  valid,  and  whether 
the  mones^  paid  exceed  legal  interest  or  not 
and  though  they  do,  the  Legislature,  jto  at* 
tain  the  purpose  of  such  institutions,  has 
said  that  these  contracts  shall  not  be  subject 
to  the  defense  of  usury. 

We  therefore  reverse  that  part  or  provision 
of  the  decree  of  10th  of  June,  1905,  fixing  the 
debt  of  the  Washingtcm  National  Building 
&  Loan  Association  at  $85.48;  and  it  Is  ad- 
judged, ordered,  and  decreed  that  the  ddyt 
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of  said  association,  In  the  record  specified, 
constituting  the  first  lien  in  order  upon  lot 
No.  16,  in  said  decree  mentioned.  Is  $855.62, 
with  interest  from  the  7th  day  of  March, 
1905,  and  that  said  decree  be  modified  ac- 
cordingly. 

(60  W.  Va.  87) 

K0BLBX3ARD  ct  at  v.   HALE   et   aL 

(Supreme  Court  of  Appeals  of  West  Vir^nia. 

Jan.  23,  1906.    Rehearing  Denied  June  2, 

1906.) 

Adjoining     Landownebs  —  Injttnction  — 

LXOHT  AND  Ais. 

The  owner  of  land  cannot  maintain  a  bill 
for  an  injunction  apainst  the  owner  of  adjoining 
land,  to  restrain  him  from  maintaining  a  fence 
of  unusual  height  on  his  land,  on  the  sole 
ground  that  such  fence  deprives  a  building  on 
the  land  of  the  former  of  light  and  air  coming 
laterally  from  such  adjoining  land. 

[Ed.  Note. — For  cases  in  point,  see  vol.  % 
Cent  Dig.  Adjoining  Landowners,  U  74-78.] 

(Syllabus  by  the  <}ourt) 

Appeal  from  Circuit  Court,  Lewis  County. 

Bill  by  Jacob  Koblegard  and  others  against 
Susan  Hale  and  others.  Decree  for  plain- 
tiffs, and  defendants  appeal.    Reversed. 

W.  W.  Brannon,  for  appellants,  Robert  Ll 
Bland,  for  appellees. 

COX,  J.  The  appellees,  trustees  of  the 
Methodist  Episcopal  Church  of  Weston,  W. 
Va.,  filed  their  bill  in  the  circuit  court  of 
Lewis  county  against  appellants,  Susan  Hale 
and  A.  C.  Hale,  her  husband,  for  an  injunc- 
tion to  remove  and  prevent  the  maintenance 
of  a  plank  fence  12  feet  high  along  the  line 
of  the  lot  of  said  Susan  Hale,  which  fronts 
on  Third  street,  in  the  town  of  Weston,  and 
adjoins  the  piece  of  land  or  lot,  fronting  on 
the  same  street,  upon  which  the  congregation 
of  said  Methodist  Episcopal  Church  has  in 
course  of  construction  a  beautiful  and  costly 
church  edifice,  to  be  used  as  a  place  of  reli- 
gious worship.  The  bill  alleges,  in  sub- 
stance: That  the  fence,  erected  and  being 
erected,  is  a  high,  rough,  and  ugly  plank 
fence ;  that  immense  unhewn  posts  have  been 
planted  in  the  j^round;  that  the  fence  has 
been  erected  alongside  of  the  large  church 
windows,  being  10  in  number,  reaching  neai^ 
ly,  if  not  entirely,  to  the  top  of  said  windows ; 
that  after  the  work  of  building  the  church 
was  commenced  the  defendant  A.  C.  Hale 
became  much  incensed,  and  declared  that  the 
church  would  have  the  effect  to  cut  off  his 
light,  and  that  the  same  was  built  in  order 
to  spite  him,  but  that  he  would  "get  even" 
with  the  church  by  building  a  high  fence  in 
front  of  the  windows  on  the  east  side  of  the 
church  building;  that  he  would  "shut  off  their 
light,"  and  would  paint  the  proposed  fence 
black  on  the  side  next  to  the  church;  that, 
pursuant  to  such  tlu'eats,  and  from  liiotives 
of  pure  malice  and  spite,  and  to  annoy,  har- 
ass, and  damage  the  congregation  of  the 
church,  the  fence  was  commenced  and  erect- 
ed; thai  the  fence  is  unnecessary,  and  serves 
no  good  or  proper  purpose  to  the  defendants ; 
that  the  effect  of  the  erection  and  mainte- 


nance of  the  fence  is  to  shut  out  the  light 
and  air  from  the  said  church  building  on 
the  eastern  side,  where  such  light  and  air 
are  absolutely  necessary  and  essential  to  the 
peace,  comfort,  and  health  of  the  members 
of  the  congregation  of  the  church  and  others 
who  may  attend  there  for  the  purpose  of  en- 
gaging in  religious  worship.  The  bill  con- 
tains many  other  allegations,  but  we  deem 
it  unnecessary  to  repeat  them  here.  The  bill 
does  not  allege  that  the  fence  was  built  on  the 
church  lot,  or  that  it  was  not  wholly  on  the 
lot  of  appellant  Susan  Hale,  and  it  does  not 
allege  that  the  side  of  the  fence  next  to  the 
church  was  painted  black.  The  appellees  do 
not  allege  that  they,  or  those  for  whom  they 
hold  the  church  property,  have  any  interest 
in  the  Hale  lot,  or  in  the  light  and  air  there- 
from, other  than  such  rights  as  they  may 
be  entitied  to  as  adjoining  landowners.  Up* 
on  presentation  of  the  bill,  in  vacation,  to 
the  judge  of  the  circuit  court,  a  preliminary 
Injunction  was  awarded,  preventing  further 
work  towards  the  completion  of  the  fence. 
Afterwards  appellants  filed  their  demurrer  to 
the  bill,  and  also  their  answer,  and  moved  to 
dissolve  the  injunction,  and  appellees  moved 
for  a  mandatory  injunction.  The  cause  was 
heard  in  term  on  the  9th  day  of  March,  1905, 
in  the  circuit  court  of  said  county,  and  a  de- 
cree was  entered,  overruling  the  demurrer 
and  adjudicating  that  the  fence,  so  far  as  It 
operated  as  an  obstruction  of  light  and  air 
In  and  about  the  building  of  appellees,  con- 
stituted a  nuisance,  and  awarding  an  injunc^ 
tlon  against  the  maintenance  and  to  compel 
the  removal  of  the  fence.  From  this  decree 
Susan  Hale  and  A.  C.  Hale  appeal. 

The  first  question  is  as  to  the  suflaciency  of 
the  bill  upon  demurrer,  considering  the  alle- 
gations of  the  bill  as  true.  By  the  bill  the 
appellees  must  show  their  right  to  maintain 
the  suit  What  legal  right  of  the  appellees, 
or  of  those  for  whom  they  hold,  has  been  in- 
vaded? What  legal  right  has  an  owner  of 
one  lot  or  piece  of  land  to  the  light  and  air 
unobstructed,  coming  laterally  to  his  land  or 
building  from  his  neighbor's  land,  which  the 
neighbor  Is  bound  to  respect?  The  common 
law  of  England,  touching  ancient  lights,  is 
not  and  never  has  been  in  force  in  this  st^te. 
Section  13,  c.  79,  Code  1899 ;  Powell  v.  Sims, 
6  W.  Va.  1,  13  Am.  Rep.  629 ;  Cunningham  v. 
Dorsey,  3  W.  Va.  293.  The  doctrine  of  an- 
cient lights  is  not  relied  on  to  afford  plain- 
tiffs' relief.  Outside  of  the  doctrine  of  an- 
cient lights,  under  the  common  law,  it  seems 
that  the  owner  of  land  has  no  legal  right, 
in  tiie  absence  of  an  easement  to  the  light 
and  air  unobstructed  from  the  adjoining  land. 
At  common  law,  one  has  the  riglitto  build 
a  fence  on  his  own  land  as  high  as  he  pleases, 
notwithstanding  it  obstructs  his  neighbor's 
light  and  air.  Judge  Holmes,  then  a  mem- 
ber of  the  Supreme  Court  of  Massachusetts, 
now  a  Justice  of  the  Supreme  Court  of  the 
United  States,  delivering  the  opinion  of  the 
Massachusetts  court  in  the  case  of  Rideout 
T.  Knox,  148  Mass.  372,  19  N.  B.  391,  2  L.  R. 
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A,  81,  12  Am.  St  Rep.  5G0,  says:  "At  com- 
mon law,  a  man  has  tbe  right  to  build  a  fence 
on  his  own  land  as  high  as  he  pleases,  how- 
ever much  It  may  obstruct  his  neighbor's 
light  and  air.  And  the  limit  up  to  which  a 
man  may  impair  his  neighbor's  enjoyment  of 
his  estate  by  the  mode  of  using  his  own  is 
fixed  by  external  standards  only.  Walker  ▼. 
Cronin,  107  Mass.  555;  Chatfield  t.  Wilson, 
28  Vt  49;  Phelps  v.  Nowlen,  72  N.  Y.  39,  28 
Am.  Rep.  93 ;  Frazier  v.  Brown,  12  Ohio  St 
294;  Martin,  B.,  in  Rawstron  v.  Taylor,  11 
Exch.  869;  Benjamin  v.  Wheeler,  8  Gray, 
409.**  "As  has  been  seen,  a  property  owner 
has  no  right  to  the  uninterrupted  access  of 
light  and  air  to  his  premises  from  and  over 
the  adjoining  land  of  another,  unless  such 
right  has  been  acquired  by  grant  or  prescrip- 
tion. It  follows  that  an  obstruction  of  these 
elements  by  the  adjoining  owner,  by  building 
on  his  own  land,  is  not  a  legal  injury,  and 
is  not  actionable."  19  Am.  &  Eng.  Enc.  L. 
122.  "According  to  the  received  view  of  the 
common  law,  the  erection  of  a  fence  upon 
one's  own  land  is  not  an  actionable  injury  to 
one's  neighbor,  although  the  erection  may 
deprive  him  of  light  and  air  and  may  be  dic- 
tated by  motives  of  ill  will."  12  Am.  &  Eng. 
Enc.  L.  1058.  ''The  making  of  openings  or 
windows,  in  a  house  or  wall  abutting  on  or 
overlooking  adjoining  land,  confers  no  right 
to  the  access  of  light  and  air  over  the  adjoin- 
ing land  which  the  owner  thereof  is  bound  to 
respect  The  doctrine  of  the  common  law 
is  that  an  adjoining  owner  may  deprive  his 
neighbor  of  the  light  coming  laterally  over 
his  land,  by  the  erection  of  a  wall  or  other 
structure  thereon,  within  the  period  of  pre- 
scription, though  he  does  so  for  the  purpose 
of  darkening  the  windows  and  obstructing 
the  passage  of  light  and  air;  and,  except 
where  this  rule  has  been  changed  by  statute, 
there  is  no  legal  injury  by  such  an  obstruc- 
tlon."  1  Cyc.  788.  To  support  that  doctrine, 
cases  decided  by  courts  of  last  resort  are 
there  cited  from  the  states  of  Alabama,  Cal- 
ifornia, Delaware,  Georgia,  Illinois,  Iowa, 
Kansas,  Louisiana,  Maine,  Massachusetts, 
Mississippi,  New  Jersey,  New  York,  Ohio, 
Pennsylvania,  South  Carolina,  Texas,  Ver- 
mont, and  West  Virginia,  and  from  England; 
the  case  cited  from  West  Virginia  being  Cun- 
ningham V.  Dorsey,  3  W.  Va.  293.  In  the 
Bame  work,  at  page  789,  it  is  said:  "If  an 
erection  which  deprives  the  adjoining  owner 
of  light  and  air  is  lawful,  It  is  not  per  se  a 
nuisance,  and  the  law  will  not  inquire  into 
the  motive  with  which  the  erection  was 
made."  See,  also,  2  Washburn  on  Real  Prop. 
§  1278.  In  the  case  of  Letts  v.  Kessler,  54 
Ohio  St  73,  42  N.  B.  765,  40  L.  R.  A.  177,  it 
is  said:  "The  case  is  not  like  annoying  a 
neighbor  by  means  of  causing  smoke,  gas, 
noisome  smells,  or  noises  to  enter  his  prem- 
ises, thereby  causing  injury.  In  such  cases 
something  is  produced  on  one's  own  premises 
and  conveyed  to  the  premises  of  another;  but 
In  this  case  nothing  is  sent,  but  the  light  and 
air  are  withheld.    A  man  may  be  compelled 


to  keep  his  gas,  smoke,  odors,  and  noises  at 
home;  but  he  cannot  be  compelled  to  send 
his  light  and  air  abroad." 

There  are  many  uses  of  land  by  the  owner 
which  may  invade  the  rights  of  others  to 
their  injury,  and  which  constitute  private 
nuisances;  but  the  common  law  does  not 
recognize  the  case  here  presented  as  one  of 
them.  It  is  not  claimed  that  by  virtue  of 
any  statute,  grant  or  easement  the  appellees 
are  entitled  to  maintain  this  bill  against  the 
obstruction  of  light  and  air  from  the  adjoin- 
ing lot  We  do  not  think  that  the  motive  or 
intent  of  appellants  in  building  the  fence  is 
material  in  determining  what  right  appellees 
have  in  the  light  and  air  the  obstruction  of 
which  they  seek  to  enjoin.  The  case  of  Med- 
ford  V.  Levy,  81  W.  Va.  650,  8  S,  B.  302,  2 
L.  R.  A.  368,  13  Am.  St  R^.  887,  is  relied 
upon  to  support  appellees'  contention.  We 
think  it  does  not  apply.  That  was  not  a  case 
for  obstructing  light  or  air.  It  was  a  bill 
for  the  prevention  of  offensive  odors  and 
many  other  acts,  some  of  whicli,  at  least, 
were  .considered  to  be  invasions  of  the  com- 
plainants' rights  in  that  case.  The  syllabus 
of  the  case  must  of  course,  be  read  in  the 
light  of  the  <^inion.  We  think  that  It  is 
clear  that  the  appellees  have  failed  to  show, 
by  the  allegations  of  the  bill,  any  right  to 
maintain  this  suit  under  the  authorities  re- 
ferred to.  The  only  object  of  this  bill  is 
an  injunction  against  the  maintenance  and 
to  compel  the  removal  of  the  said  fence. 

We  must  for  the  reasons  stated,  hold  the 
bill  Insufficient  in  law,  reverse  the  decree 
complained  of,  sustain  the  demurrer,  and 
dismiss  the  bill. 

Note  by  BRANNON,  J.  Counsel  for  tibe 
church  claims  that  the  pith  of  the  case  on 
that  side,  its  strength,  lies  in  the  fact  that 
Hale  erected  the  fence  from  malice  and  spita 
As  Hale  owned  the  property,  she  had  the  le- 
gal right  to  build  the  fence,  even  though  the 
intent  were  that  ascribed  to  her.  Authorities 
given  in  Transportation  Co.  v.  Oil  Co.,  50  W. 
Va.  611,  40  S.  E.  591,  56  L.  R.  A.  804,  will  go 
far  to  sustain  this  position.  Justice  Brown 
in  Camfield  v.  United  States,  167  U.  S.  523, 
17  Sup.  Ct  864,  42  L.  Ed.  260,  whilst  express- 
ing some  condemnation  of  the  law,  was  com- 
pelled to  say :  *'It  is  true  that  a  man  may 
build  a  fence  upon  his  own  land  as  high  as  he 
pleases,  even  though  it  obstructs  his  neigh- 
bor's lights,  and  the  weight  of  authority  is 
that  his  motives  in  so  doing  cannot  be  in- 
quired into,  even  though  the  fence  be  built 
expressly  to  annoy  and  spite  his  neighbor, 
and  that  in  this  particular  the  law  takes  no 
account  of  the  selfishness  or  malevolence  of 
individual  proprietors  (Mahan  v.  Brown,  13 
Wend.  [N.  Y.]  261,  28  Am.  Dec.  461;  Chat- 
field  V.  Wilson,  28  Vt  49 ;  Frazier  v.  Brown, 
12  Ohio  St  294;  Pickard  v.  Collins,  23  Barb. 
[N.  Y.]  444;  Clinton  v.  Myers,  46  N.  Y.  511, 
7  Am.  Rep.  878;  Phelps  v.  Nowlen,  72  N.  Y. 
39,  28  Am.  Rep.  93;  Walker  v.  Cronin,  107 
Mass.  555) »  although  there  are  many  strong 
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intimations  to  the  contrary."  Much  author- 
ity sustains  this.  Metzger  v.  Hochreln  (Wis.) 
83  N.  W.  308,  50  L.  R.  A.  305,  81  Am.  St  Rep. 
841;  Kusniak  v.  Kozminski  (Mich.)  65  N.  W. 
275,  65  Am.  St  Rep.  344;  Letts  v.  Kessler 
(Ohio)  42  N.  E.  765,  40  L.  R.  A.  177.  If  you 
decide  otherwise,  you  detract  from  the  right 
of  property.  "The  motives  of  one  who  ex- 
ercises a  legal  right  cannot  be  inquired  into." 
Letts  y.  Kessler,  54  Ohio  St  73,  42  N.  B.  765, 
40  L.  R.  A.  177;  3  AnL  &  Eng.  Dec  in 
Eq.  579. 


(60  W.  Va.  76)  

POLLOCK   et  al.  ▼.   BROOKOVBR. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  20,  1906.    Rehearing  Denied 

June  2,  1906.) 

"L  Specifio  Perfobmanob—Option  Contkaot. 
Where  an  option  has  been  given  upon  land, 
which  has  not  oeen  converted  into  a  binding 
contract  by  acceptance  in  accordance  with  its 
provisions,  specific  performance  thereof  cannot 
be  enforced. 

[Ed.  Note. — ^For  cases  !n  point,  see  yoL  44, 
Gent  Dig.  Specific  Performance,  $  90.] 

2.  SAlfE—ACCEPTANCK  OT  OfTION—EXEOUTOBT 
CONTBACr. 

An  option  given  for  the  sale  of  land,  sup* 
ported  by  a  valuable  consideration,  is  not  a 
sale  of  real  estate,  nor  an  agreement  to  sell, 
but  is  an  executed  contract,  giving  the  optionee 
the  exclusive  privilege  of  purchasing  within 
the  tame  limited,  and  which  cannot  oe  with- 
diawn  during  the  time  stipulated  for ;  and  upon 
acceptance  within  that  time  it  becomes  an  ex- 
ecutory contract  for  the  sale  of  land,  which 
may  be  specifically  enforced  in  a  proper  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Specific  Performance,  {$  90,  95.] 

3.  Vendob  and  Pubchaseb  —  Option  Oon- 
TBACT— Conditions  Pbecedent. 

Where  the  owner  gives  to  another  an  op- 
non  to  purcnase  tne  coal  unueriymg  certain 
land,  in  which  it  is  provided  that,  unless  the 
optionee  accept  the  same  and  pay  one-third 
of  the  purchase  money  within  a  stipulated  time, 
the  option  shall  be  null  and  void,  and  the  parties 
mutually  released  therefrom,  it  is  a  condition 
precedent  to  the  consummation  of  an  executory 
contract  of  sale  between  the  parties  that  the 
option  be  accepted  and  the  money  paid  with- 
in the  time  limited. 

[Ed.  Note. — For  cases  in  point,  see  voL  48» 
Cent.  Dig.  Vendor  and  Purchaser.  S  23.1 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wetzel  County. 

Bill  by  J.  B.  Pollock  and  others  against 
Jacob  Brookover.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Reversed. 

E.  R  Snodgrass  and  E.  Im  Robinson,  for  ap- 
pellant Tbos.  P.  Jacobs  and  A.  D.  Williams, 
for  appellees. 

SANDERS,  J.  The  defendant,  Jacob  Brook- 
over,  being  the  owner  of  a  tract  of  150  acres 
of  land  in  Wetzel  county,  on  the  15th  day  of 
November,  1899,  he  and  his  wife  gave  to  the 
plaintiff,  J.  B.  Pollock,  the  following  optional 
contract : 

"Articles  of  agreement,  made  and  entered 
into  this  fifteenth  day  of  November,  A.  D. 
1809,  between  Jacob  Brookover  and  Elizabeth 
Brookover,  of  Anthem,  Wetzel  Co.,  W.  Va.,  of 
the  first  part,  and  J.  B.  Pollock,  of  Waynea- 


burg.  Pa.,  of  the  second  part  witnesseth,  that 
the  said  parties  of  the  first  part,  for  the  con- 
sideration of  one  dollar,  and  for  the  further 
consideration  hereinafter  mentioned,  do  here- 
by agree  to  sell  and  convey  unto  the  said  party 
of  the  second  part  his  heirs  and  assigns,  all 
the  coal  of  the  Pittsburg  or  river  vein  in  and 
under  all  that  certain  tract  of  land  situate  in 
township  of  Center,  county  of  Wetzel,  state  of 
W.  Va.,  and  bounded  and  described  as  fol- 
lows, viz.:  North  by  lands  of  Samuel  Hud- 
son; east  by  lands  of  Samuel  Thomas  and 

C.  Brookover;  south  by  lands  of  Enoch  Rob- 
erts; west  by  lands  of  C  Brookover  and  Z. 
T.  Stewart— <»ntaining  one  hundred  and  fifty 
(150)  acres,  together  with  the  free  and  un- 
interrupted right  of  way  into,  upon,  and  un- 
der said  land  at  such  points  and  in  such  man- 
ner as  may  be  proper  and  necessary  for  the 
purpose  of  digging,  mining,  coking,  and  carry- 
ing away  said  coal,  hereby  waiving  all  dam- 
ages, arising  therefrom  or  thereon  from  the 
removal  of  all  the  said  coal,  together  with  the 
priTilege  of  mining  and  removing,  through 
said  described  premises,  other  coal. belonging 
to  said  party  of  the  second  part  his  heirs,  or 
assigns,  or  which  may  hereafter  be  acquir- 
ed. And  the  said  parties  of  the  second  part 
do  hereby  covenant  and  agree  that  they  shall 
and  will,  on  the  payment  of  the  purchase 
money  as  hereinafter  provided,  well  and  suf- 
ficiently, by  lawful  deed  of  general  warranty, 
convey  the  above  described  coal  unto  the  said 
party  of  the  second  part  his  heirs,  and  as- 
signs, forever.  In  consideration  whereof,  the 
said  party  of  the  second  part  hereby  agree  to 
pay,  or  cause  to  be  paid,  unto  the  said  par- 
ties of  the  first  part  the  sum  of  seven  dollars 
per  acre,  one-third  of  the  purchase  money  to 
be  paid  as  soon  as  convenient  to  have  title  ex- 
amined, survey  made,  deed  prepared,  etc., 
after  sale  is  made,  so  as  to  take  no  unnec- 
essary time  (the  parties  of  the  first  part  to 
furnish  complete  abstract  of  title),  and  the 
remainder  to  be  paid  in  one  and  two  years 
thereafter,  with  interest  from  date  of  first 
payment ;  deferred  payments  to  be  secured  by. 
the  bond  and  mortgage  of  the  purchaser,  on 
the  coal  sold.  And  it  is  further  agreed  by 
the  parties  hereto  that  the  party  of  the  sec- 
ond part  shall  have  the  option  of  taking  said 
coal  according  to  the  stipulations  of  the  above 
agreement  until  the'  first  day  of  January,  A. 

D.  1901.  And  on  the  payment  of  the  pur- 
chase money  at  any  time  before  said  first 
day  of  January,  A.  D.  1901,  he  shall  be  en- 
titled to  a  deed  as  hereinbefore  provided. 
And  in  case  the  said  party  of  the  second 
part  shall  fail  to  pay  the  purchase  money  on 
or  before  the  said  first  day  of  January,  A. 
D.  1901,  or  elect  not  to  take  the  same,  then 
this  agreement  shall  be  null  and  void^  and 
the  parties  hereto  shall  be  mutually  released 
therefrom.  The  said  party  of  the  second  part 
further  agrees  that  if  any  surface  land  be 
used  he  will  pay  or  cause  to  be  paid  unto 
the  said  first  parties  one  hundred  and  fifty 
dollars  per  acre  for  as  much  as  is  used. 
First  party  reserves  the  right  to  drill  through 
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said  coal  for  oil  and  gas.  Parties  of  first 
part  reserves  ten  acres  of  surface  around 
buildings.  In  witness  whereof,  we  have 
hereunto  set  our  hands  and  seals  the  day  and 
year  first  above  written.  Jacob  Brookover. 
[Seal.]  Elizabeth  Brookover.  [Seal.]  At- 
test:   Maggie  Brookover." 

While  the  option  was  taken  In  the  name 
of  Pollock,  yet  it  appears  that  It  was  for  the 
benefit  of  him  and  R.  W.  Munnell,  who  were 
partners  doing  business  under  the  firm  name 
Df  Robert  W.  Munnell  &  Co.  On  the  28th 
flay  of  December,  1900,  Robert  W.  Munnell 
&  CJo.  notified  the  defendant,  Brookover,  that 
they  would  elect  to  take  and  purchase  the 
coal  underlying  the  land  described  in  the 
option,  subject  to  the  terms  and  conditions 
therein  contained.  After  having  given  said 
notice  of  acceptance,  and  on  the  26th  day  of 
February,  1901,  Robert  W.  Munnell  &  Co. 
and  J.  B.  Pollock  assigned  their  interest  in 
said  option  to  Samuel  S.  Patterson  and  Owen 
R.  Brownfield,  and  some  time  thereafter  the 
assignees  of  the  option,  through  their  agent, 
A.  D.  Williams,  demanded  a  conveyance  of 
the  property  embraced  in  the  option,  which 
Brookover  declined  to  make;  and  thereupon 
the  plalntifl!s,  J.  B.  Pollock,  Robert  W.  Mun- 
nell, Samuel  S.  Patterson,  and  Owen  R. 
Brownfield,  filed  a  bill  in  equity  against  Jacob 
Brookover,  praying  for  the  specific  perform- 
ance of  the  contract  The  defendant  answer- 
ed, denying  the  right  of  the  plaintiffs  to  have 
specific  performance,  and  upon  a  final  hear- 
ing the  circuit  court  granted  the  relief  pray- 
ed for  in  plaintiffs'  bill  and  directed  a  con- 
veyance of  the  property  to  Samuel  S.  Pat- 
terson, one  of  the  plaintiffs ;  Brownfield  hav- 
ing assigned  to  him  his  interest  during  the 
pendency  of  the  suit  It  Is  from  this  decree 
that  the  defendant  has  applied  for  and  ob- 
tained an  appeal  and  supersedeas. 

The  relief  sought  being  the  specific  execu- 
tion of  a  contract.  It  is  important  to  deter- 
mine the  true  character  of  the  writing  sought 
to  be  enforced,  as  it  forms  the  basis  of  the 
plaintiff's  suit  A  writing  of  this  character, 
based  upon  a  valid  consideration,  falls  with- 
in one  of  the  various  classes  of  a  unilateral 
contract  It  is  not  a  contract  to  sell,  nor  an 
agreement  to  sell,  real  estate,  because  there 
is  no  mutuality  of  obligation  and  remedy; 
but  It  Is  a  contract  by  whjch  the  owner  agrees 
with  another  person  that  he  shall  have  the 
right  to  buy,  within  a  certain  time,  at  a 
stipulated  price.  It  is  a  continuing  offer  to 
sell,  which  may,  or  may  not,  within  the  time 
specified,  at  the  election  of  the  optionee,  be 
accepted.  The  owner  parts  with  his  right 
to  sell  to  another  for  such  time,  and  gives 
to  the  optionee  this  exclusive  privilege.  It 
is  the  right  of  election  to  purchase,  which 
has  been  bought  and  paid  for,  and  which 
forms  the  basis  of  the  contract  between  the 
parties.  Upon  the  payment  of  the  considera- 
tion, and  the  signing  of  the  option,  it  becomes 
an  executed  contract — not,  however,  an  exe- 
cuted contract  selling  the  land,  but  the  sale 
of  the  option,  which  is  irrevocable  by  the 


optionor,  and  which  Is  capable  of  being  con« 
verted  Into  a  valid  executory  contract  for  the 
sale  of  land  by  the  tender  of  the  purchase 
money,  or  his  performance  of  its  conditiona, 
whatever  they  may  be,  within  the  time  to 
which  such  offer  has  been  limited.  When 
such  option  is  thus  accepted,  it  becomes  an 
executory  contract  for  the  sale  of  the  land* 
-  with  mutuality  of  obligation  and  remedy. 
Rease  v.  Kittle,  56  W.  Va.  269,  49  S.E.  150; 
Ide  ▼.  Leiser,  10  Mont  5.  24  Pac  695.  24  Am. 
St  Rep.  17;  Gordon  v.  Darnell,  5  Ck)Io.  304; 
De  Rutte  ▼.  Muldrow,  16  CaL  505;  Good- 
paster  ▼.  Porter,  U  Iowa,  161;  Woodruff  r. 
Woodruff,  44  N.  J.  Eq.  349, 16  Ati.  4, 1 1*.  R.  A. 
380 ;  Perkins  v.  Hadsell,  50  111.  216 ;  Warren  ▼. 
'Oostello,  109  Mo.  338,  19  S.  W.  29,  32  Am. 
St  Rep.  669;  Corson  y.  Mulvany,  49  Pa.  88» 
88  Am.  Dec.  485.  The  offer  must  have  been 
fully  and  completely  accepted,  in  all  its  parts, 
and  its  provisions  strictly  compiled  with,  be- 
fore It  became  an  executory  contract  It  Is 
the  complete  acceptance  of  the  option,  by 
complying  with  all  its  provisions  in  that  re- 
spect, that  concludee  the  contract  betweoi 
the  parties. 

The  plaintiffs,  Robert  W.  Munnell  &  Oo, 
on  the  28th  day  of  December,  1900,  Just  tliree 
days  before  the  expiration  of  the  option, 
gave  notice  to  Brookover  that  they  would 
elect  to  purchase  the  land,  subject  to  Its 
terms  and  conditions.  But  at  this  time  no 
part  of  the  purchase  money  was  paid  or 
tendered,  nor  was  the  same,  or  any  part 
thereof,  paid  or  tendered  at  any  time  prior 
to  the  1st  day  of  January,  1901.  The  plain- 
tiffs claim  that,  upon  acceptance  of  the  op- 
tion, it 'was  converted  into  an  executory 
contract,  and  that  the  delivery  of  the  deed 
and  payment  of  the  purchase  money  were  to 
be  simultaneous  acts,  after  abstract  of  title 
was  furnished,  and  a  convenient  time  given 
within  which  to  examine  title  and  have 
survey  made.  To  thus  construe  the  option 
would  be  to  entirely  ignore  certain  express* 
essential  parts  thereof,  and  thereby  violate 
all  the  fixed  rules  of  construction.  Where 
a  contract  is  uncertain  as  to  its  meaning:, 
and  does  not  definitely  and  clearly  express 
the  Intention  of  the  parties,  it  must  be  con- 
strued by  taking  all  of  its  parts  together, 
and  giving  to  each  provision  due  force.  The 
real  intent  of  the  optionor  must  be  gathered 
from  the  writing,  and  in  order  to  do  so  we 
cannot  be  controlled  by  any  particular  stip- 
ulation or  part,  but  must  gather  his  intention 
from  the  entire  instrument,  and,  wheij  this 
writing  is  thus  construed,  we  are  forced  to 
conclude  that  the  offer  to  sell  was,  by  the 
very  terms  of  the  contract,  limited  to  the  1st 
day  of  January,  1901.  At  any  time  before 
the  date  specified  for  its  expiration  the  plain- 
tiffs were  entitled  to  accept  the  offer;  but, 
in  doing  so,  the  acceptance  should  be  strictly 
in  accordance  with  its  express  provisions,  and 
unless  this  was  done,  and  done  .within  the 
time  specified,  it  never  became  a  concluded 
contract  It  was  not  only  necessary  for  the 
plaintiffs  to  give  notice  of  the  acceptance  ol 
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th0  option;  but,  from  its  very  language,  It 
wa3  also  one  of  Its  express  requirements 
that  one-third  of  the  purchase  money  should 
be  paid  before  the  time  fixed  for  Its  con- 
clusion had  passed.  While  It  provides  that 
the  optionor,  upon  payment  of  one-third  of 
tibe  purchase  money,  would  make  a  deed  for 
the  property,  and  while,  also.  It  Is  provided 
that  "one-thhrd  of  the  purchase  money  to  be 
paid  as  soon  as  convenient  to  have  title 
examined,  survey  made,  deed  prepared,  etc., 
after  sale  Is  made,  so  as  to  take  no  unneces- 
sary time  (the  parties  of  the  first  part  to  fur- 
nish complete  abstract  of  title),"  yet  these 
provisions  must  be  construed  In  the  light  of 
the  other  provisions  which  follow,  one  of 
which  is,  "Party  of  the  second  part  shall 
have  the  option  of  taking  said  coal  according 
to  the  stipulations  of  the  above  agreement 
until  the  first  day  of  January,  A.  D.  1901," 
and  the  other,  "And  In  case  the  said  party 
of  the  second  part  should  fall  to  pay  the 
purchase  money  on  or  before  the  first  day  of 
January,  A.  D.  1001,  or  elect  not  to  take  the 
same,  then  this  agreement  shall  be  null  and 
void,  and  the  parties  hereto  shall  be  mutu- 
ally released  therefrom."  When  these  pro- 
visions are  taken  and  read  together,  it  would 
seem  that  It  was  the  Intention  of  the  optionor 
that  the  offer  should  extend  only  for  the 
period  named,  and  that,  unless  accepted  by 
proper  notice  and  the  payment  of  one-third 
of  the  purchase  money,  it  thereby  became 
terminated. 

The  provisions  giving  the  optionee  until  a 
specified  time  within  which  to  take  the  coal, 
and  providing  for  the  payment  of  the  pur- 
chase money  on  or  before  a  certain  date, 
are  clear  and  unmistakable,  and  are  entitled 
to  force.  To  construe  them  to  mean  that 
the  right  to  accept  the  coal  and  pay  the 
purchase  money  extended  beyond  the  Ist  day 
of  January  would  be  to  absolutely  disregard 
the  express  language  and  true  meaning  of 
the  writing.  It  is  true  the  contract  provides 
that  the  money  was  to  be  paid  as  soon  as 
convenient  to  have  title  examined,  survey 
made,  and  deed  prepared,  and  that  the 
optionor  was  to  furnish  a  complete  abstract 
of  title;  but  it  cannot  be  gathered  from  this 
language,  read  In  connection  with  the  other 
parts  of  the  contract,  that  It  was  ever  the 
intention  of  the  owner  to  extend  the  time 
beyond  the  Ist  day  of  January,  and  to  so 
construe  it  would  be  to  render  meaningless 
other  pointed  and  express  provisions  thereof. 
If  the  writing  can  be  so  construed  as  to 
give  meaning  to  each  part.  It  should  be  done. 
The  optionee  knew  that  by  an  express  pro- 
vision of  the  option  his  right  to  accept  it 
was  limited  to  a  certain  time,  and  If  he 
desired  an  abstract  of  title  and  deed,  upon 
paying  tlie  cash  payment,  it  became  his  duty 
to  give  notice  of  his  intention  to  accept  a 
BufUcient  time  before  its  expiration  to  enable 
the  optionor  to  furnish  such  abstract  and 
deed,  and  by  not  doing  so  he  cannot  extend 
the  time  for  the  payment  of  the  purchase 
money,  which  it  was  essential  should  be  paid 


within  a  certain  time.  The  optionee,  know- 
ing that  the  offer  expired  by  limitation  on  a 
certain  day,  if  not  accepted,  cannot  stand  by 
and  wait  till  the  time  passes,  or  within  three 
days  of  Its  expiration,  and  then  say  that  the 
time  should  be  extended  to  enable  him  to 
examine  title,  and  have  abstract  and  deed 
prepared,  and  thereby  defeat  the  very  object 
of  the  contract  But  In  doing  so  he  will  be 
regarded  as  having  waived  his  right  to  de- 
mand abstract  and  deed  upon  payment  of 
the  purchase  money.  If  notice  of  acceptance 
had  been  given  a  sufQcient  time  before  the 
expiration  of  the  option  to  enable  the  option- 
or to  furnish  abstract  and  deed,  then  we 
think  he  would  have  been  required  to  do  so 
before  being  entitled  to  demand  any  part  of 
the  purchase  money.  Notice  was  not  given 
until  three  days  before  the  date  for  its  ex- 
piration, and,  when  given,  no  demand  was 
made  for  abstract,  no  deed  was  demanded, 
and  no  part  of  the  purchase  money  tendered; 
but  the  optionee  contented  himself  with  hav- 
ing the  owner  to  accept  the  notice,  then  left, 
and  was  not  heard  of  until  April  or  May, 
1901,  long  after  the  time  for  the  payment  of 
the  money  had  expired,  and  after  the  owner 
had  optioned  the  land  for  a  much  hl^er 
price — property,  in  the  meantime,  having 
probably  more  than  doubled  in  value. 
Brookover  lived  about  25  miles  from  the 
county  seat  of  his  county,  and  the  testltnony 
abundantly  shows,  if  we  could  not  presume, 
ttiat  the  time  between  the  giving  of  the 
notice  of  acceptance,  and  the  1st  day  of 
January,  was  altogether  inadequate  for  the 
purpose  of  furnishing  abstract  and  deed.  It 
is  said  that  Pollock  had  every  day  till  the  1st 
day  of  January  to  accept  So  he  did,  but  he 
did  not  have  llie  right  to  demand  abstract 
and  deed  if  he  waited  till  the  time  had  so 
nearly  expired  that  it  was  impossible  for  the 
optionor  to  furnish  them;  and  if  he  so  de- 
layed without  accepting,  he  must  pay  with- 
out them,  or  lose  bis  right  to  accept 

Plaintiffs'  counsel  contend  that  this  case 
Is  controlled  by  Gas  Co.  v.  Elder,  W  W.  Va. 
535,  46  S.  B.  357.  Upon  examination  of  that 
case,  it  will  be  found  that  it  is  clearly  at 
variance  with  the  case  at  bar.  In  that  case 
there  was  an  agreement  to  sell,  and  the 
owner  accepted  part  consideration,  and 
there  the  agreement  did  not  expressly  pro- 
vide that  the  purchaser's  right  to  buy  ex- 
pired on  a  given  date,  and  that  unless  it 
was  concluded  by  acceptance  and  the  pay- 
ment of  the  pin:chase  money,  it  should  be 
void;  but  on  the  other  hand,  it  provided 
that  if  the  first  payment  was  made  within  a 
certain  time,  or  as  soon  thereafter  as  the 
title  should  be  examined  and  accepted  by 
the  purchaser,  then  the  agreement  should  be 
considered  as  rescinded,  and  neither  party 
bound  by  it  Here  it  is  true  it  fixes  a  time 
certain  for  the  payment  of  the  purchase 
money,  but  it  is  added  that  unless  it  is 
paid  at  that  time  or  as  soon  thereafter  as 
the  title  shall  have  been  examined,  etc., 
the  contract  should  be  consid^ed  as  re- 
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sclnded.  So  at  a  glance  it  will  be  seen  that 
these  cases  are  clearly  distinguishable,  and 
bear  no  relation  whatever  to  each  other. 
The  plaintiffs  claim  that  time  is  not  of  the 
essence  of  the  contract,  and  that  the  provi- 
sion of  the  option  for  the  payment  of  the 
purchase  money  was  simply  to  enforce  punc- 
tuality, and  a  failure  by  default  of  the  ven- 
dee alone  is  usually  disregarded  in  equity, 
and  a  subsequent  payment,  with  interest,  is 
treated  as  a  sufficient  compensation  for  de- 
lay. While  the  general  rule  is  that,  in  con- 
tracts for  the  sale  of  land,  time  is  not  of 
the  essence  of  the  contract,  yet  it  may  be 
made  so  by  the  express  stipulations  of  the 
parties,  or  it  may  arise  by  implication,  from 
the  very  nature  of  the  transaction.  At  one 
time  it  was  the  equitable  doctrine  that  the 
parties  could  not  make  time  so  material  as 
to  become  of  the  essence  of  the  contract; 
but  long  ago  this  doctrine  was  abrogated, 
and  it  is  now  well  established  that  this 
can  be  done.  The  optionor,  by  the  ezinress 
language  of  ^e  option,  made  time  of  the  es- 
sence of  the  contract;  If  payment  not  made 
within  a  certain  time,  the  option  to  be  void. 
Here  we  have  only  an  off^  to  sell,  to  stand 
only  for  a  definite  period,  and  which  was 
never  accepted.  The  offer  ceased  when  not 
accepted  within  the  stated  time.  No  right  of 
acceptance  existed  after  the  1st  day  of  Jan- 
uary. This  was  a  part  of,  and  included  in, 
the  proposition  to  sell.  It  was  nothing  but 
a  proposition  of  sale  upon  one  side,  with 
the  privilege  of  acceptance  upon  the  other; 
and,  from  the  very  nature  and  terms  of  the 
offer,  it  was  essential  that  it  be  accepted 
before  the  right  to  do  so  had  expired  by 
lapse  of  time.  Pomeroy's  Specific  Perform- 
ance, S  387,  says:  "Where  the  contract  Is 
really  an  offer  on  one  side,  with  a  provision 
that  this  offer  must  be  assented  to  and  ac- 
cepted, when  a  mere  acceptance  is  contem- 
plated, or  payment  must  be  made,  when  pay- 
ment was  the  act  of  acceptance  contem- 
plated, at  or  before  a  specified  date,  then, 
of  course,  the  act  of  assent  or  of  payment 
must  be  done  within  the  prescribed  time, 
and  time  is  from  the  very  nature  of  the  con- 
tract essential.  If,  therefore,  a  vendor  agree 
to  convey,  if  payment  be  made  at  or  before 
a  given  date,  or  if  an  option  is  given  which 
is  to  be  accepted  by  payment  within  a 
given  time,  then  the  time  of  the  payment  is 
certainly  essential;  in  fact,  payment  is  a 
condition  precedent  to  the  vesting  of  any 
right  in  the  vendee."  Brooke  v.  Garred,  2 
D.  &  J.  62;  Austin  v.  Tawney,  L.  R.  2  Ch. 
143;  Potts  V.  Whitehead,  20  N.  J.  Eq.  55; 
Magoffin  V.  Holt,  1  Duv.  (Ky.)  95;  Harding 
V.  Gibbs,  125  111.  85,  17  N.  B.  60,  8  Am.  St 
Rep.  346. 

It  is  presented  that  Brookover,  by  his  con- 
duct and  acquiescence  in  the  Interpretation 
put  upon  the  option  by  plaintiffs,  showed 
that  he  gave  it  the  same  construction.  There 
IS  a  conflict  in  the  evidence  as  to  what 
Brookover  said,  when  approached  with  ref- 


erence to  this  matter,  after  the  option  had 
expired.  He  claims  that  he  then  asserted 
that  the  option  had  expired,  and  that  he  had 
optioned  the  property  to  another  person, 
while,  upon  the  other  hand,  it  is  claimed  that 
he  said  he  was  not  being  paid  enough  for  hia 
property ;  and  it  is  also  said  that  he  employ- 
ed A.  D.  Williams  to  assist  in  curing  certain 
defects  in  his  title,  and  that  he  co-operated 
with  him  in  doing  this  work.  It  is  cer- 
tainly unimportant  as  to  what  conclusion 
should  be  reached  with  reference  to  the  con- 
flicting evidence ;  but,  conceding  the  facts  to 
be  as  claimed  by  plaintiff,  it  would  not  have 
the  effect  of  bringing  into  life  the  option, 
which  had  expired  by  limitation. 

For  the  foregoing  reasons,  we  reverse  the 
decree  of  the  circuit  court,  and  dismiss  the 

JOHNSON  ▼.   GOULD  et  aL 

(Supreme  Court  of  Appeals  of  West  Virgfailft. 

Feb.  20,  1906.    Rehearing  Denied  June  2» 

1906.) 

1.  Easements— Pabtition. 

Upon  partition  of  real  estate  descended, 
between  heirs,  each  heir  takes  his  share  of 
land  subject  to  any  apparent,  permanent,  con- 
tinuous, and  reasonably  necessary  quasi  ease- 
ment which  existed  thereon,  for  the  benefit  of 
another  part  of  such  real  estate,  at  the  death 
of  the  ancestor,  unless  the  existence  of  such 
quasi  easement  has  been  discontinued  by  the 
heirs  before  partition,  or  provision  is  made 
by  the  partition  for  its  discontinuance. 

[Ed.  Note. — For  cases  in  point,  see  voL  17, 
Oent.  Dig.  Basements,  §S  43,  74.] 

2.  Same— INTEBCHANQEABUB  DEEDS  —  InTKB- 
VEBENCE  WITH  EASEMENT. 

Upon  partition  of  a  farm  descended  from 
an  ancestor,  ^between  his  heirs,  bj  what  is 
termed  an  interchangeable  or  partition  deed» 
whereby  they  in  effect  provide  for  the  contin- 
uance of  an  apparent,  permanent,  continuous, 
and  reasonably  necessary  quasi  easement,  whidi 
existed  at  the  death  of  the  ancestor,  upon  a 
part  of  the  farm  for  the  benefit  of  anothv 
part  tJiereof,  and  convey  to  one  of  the  heirs 
the  servient  part  and  to  other  of  the  heirs  the 
dominant  part,  the  one  to  whom  the  servient  part 
is  thus  conveyed  has  no  right  to  so  change 
the  physical  condition  thereof  as  to  materially 
and  permanently  interfere  with  or  destroy  such 
easement. 

3.  Waters  and  Wateb  Coubses— Easemehtb 
— Obstruction. 

Where  such  easement  consists  of  a  right 
to  a  supply  of  water  naturallv  issuing  or  flow- 
ing from  the  servient  land,  the  owner  thereof 
has  no  right  to  cut  off  or  materially  impair 
that  supply  by  making  excavations,  tunnels* 
walls,  or  other  constructions  on  the  servient 
land. 

4.  Easements— Intebvkbencc  with— Injuho- 

TION. 

A  court  of  equity  has  jurisdiction,  by  in- 
junction, to  prevent  a  continuing  material  in* 
terference  with  an  easement. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  17, 
Gent.    Dig.    Easements,    ii    134-137.] 

(Syllabus  by  tba  Court.) 

Appeal  from  Gircnit  Gonrt,  Wood  Oonnty. 

Bill  by  Nannie  K.  Johnson  against  Fannie 
M.  Gould  and  others.  Decree  for  plaintiff, 
and  defendant  Gould  appeals.    Reversed. 

V.  B.  Archer  and  Wm.  Beard,  for  appel- 
lant Dave  D.  Johnson  and  Van  Winkle  A 
Ambler,  for  appellea 
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COX,  J.  This  cause  la  upon  the  rehearing 
of  an  appeal  from  a  final  decree  of  the  cir- 
cuit court  of  Wood  county.  We  adopt  the 
substance  of  the  statement  of  the  case  made 
by  Judge  Miller,  who  delivered  the  former 
opinion: 

Eppa  T.  Bartlett  was  in  his  lifetime  the 
owner  of  a  certain  farm  in  Wood  county,  describ- 
ed in  the  record  of  this  case  as  the  "Home 
Farm,"  situate  near  Parkersburg.  This  farm 
was  divided  by  a  public  road.  East  of  the  road, 
and  bounded  thereby,  was  a  lot  measuring  125 
feet  on  each  of  its  four  sides,  known  as  the 
"spring  lot,'*  and  other  land  belonging  to  said 
farm.  Upon  the  land  west  of  the  road  were 
Ice  ponds,  an  ice  plant,  and  some  buildings. 
In  1893,  said  Eppa  T.  Bartlett  died  intestate, 
survived  by  Martha  Bartlett,  his  widow, 
John  J.,  Gertrude  0.,  and  Sallie  Bartlett,  and 
Fannie  M.  Gould  (nte  Bartlett),  his  only 
children  and  heirs  at  law.  By  a  writing 
dated  the  27th  day  of  April,  1803,  the  said 
children,  and  the  husbands  of  Gertrude  O. 
Bartlett  and  Fannie  M.  Gould,  agreed  upon 
the  division  of  the  estate  of  which  Eppa  T. 
Bartlett  died  seised.  It  was  therein  provid- 
ed that  the  "part  of  the  home  farm  lying  east 
of  the  center  of  the  public  road,  except  the 
spring  lot,  shall  be  conveyed  to  said  Fannie 
M.  Gould";  that  the  part  thereof  west  of  the 
center  of  said  road,  and  also  the  spring  lot, 
"embracing  the  ice  ponds,  ice  houses,  engine 
and  machinery,  and  two  tenement  houses, 
•  ♦  •  shall  be  conveyed  to  Gertrude  O. 
Bartlett  and  Sallie  Bartlett  Jointly."  It  was 
further  provided  therein  that  "the  free  use 
and  access  to  the  sprhtig  lot  and  spring,  for 
stock,  farm  uses,  and  all  domestic  purposes, 
shall  be  perpetually  reserved  to  the  lands  east 
of  the  road,  but  so  as  not  to  interfere  with 
the  protection  of  the  spring,  and  its  flow  to 
the  ice  pond."  This  agreement  was  con- 
summated by  an  Interchangeable  or  partition 
deed,  executed  on  November  22d  following, 
whereby  the  proper  parties  conveyed,  quit- 
claimed, and  released  to  the  grantees  therein 
the  several  estates  mentioned  in  the  partition 
agreement  In  the  grant  therein  to  Gertrude 
O.  and  Sallie  Bartlett  was  the  clause:  "But 
there  is  reserved  to  the  lands  hereinafter 
mentioned,  and  conveyed  to  Fannie  M.  Gould, 
the  free  use  and  access  to  the  said  spring  lot 
and  spring,  for  stock,  farm  uses  and  all  do- 
mestic purpidses,  but  so  as  not  to  interfere 
with  the  protection  of  the  said  spring,  and  its 
flow  to  the  Ice  ponds  on  the  west  side."  In 
the  part  of  the  deed  conveying  to  the  said 
Fannie  M.  Gould  the  land  east  of  the  public 
road,  except  the  spring  lot  aforesaid,  was  the 
provision:  "Also  the  free  use  and  access  to 
the  spring  lot  and  spring,  for  stock,  farm  uses 
and  all  domestic  purposes  as  aforesaid."  The 
conveyances  by  this  deed  were  subject  to  the 
wlddw's  dower.  Sallie  Bartlett  subsequent- 
ly died  testate.  By  her  will,  her  undivided 
Interest  in  the  estate  owned  Jointly  by  her 
and  Gertrude  O.  Bartlett,  being  the  lands  on 
the  west  side  of  the  roiid,  and  also  the  spring 
lot,  was  devised  to  her  mother,  Martha,  for 


life,  and  after  her  death  to  plaintiff,  Nannie 
K.  Johnson.  Afterwards,  Gertrude  O.  Bart- 
lett brought  a  suit  against  Eppa  T.  Bartlett's 
administrator,  his  widow,  Martha,  Nannie 
K.  Johnson,  Fannie  M.  Gould,  and  others,  to 
assign  dower  In  the  land  of  which  Eppa  T. 
Bartlett  died  seised,  and  to  partition  the 
land  conveyed  by  the  interchangeable  deed  to 
Sallie  and  Gertrude  O.  BartleU  Jdintly.  The 
commissioners  appointed  in  that  suit  reported 
that  "all  the  parties  to  whom  allotments 
and  partitions  have  been  made  of  the  home 
farm  shall  at  all  times  have  the  free  use 
and  access  to  the  said  'spring  lot'  and  spring 
aforesaid,  to  obtain  water  for  stock,  farm 
uses,  and  all  domestic  purposes,  but  so  as  not 
to  interfere  with  the  protection  of  the  said 
spring,  and  its  flow  to  the  ice  ponds  on  the 
west  side  of  the  public  road."  By  decree  of 
January  11,  1896,  the  report  of  the  commis- 
sioners was  confirmed;  the  decree  containing 
exactly  the  same  language  used  by  the  com- 
missioners with  reference  to  the  rights  of  the 
several  parties  to  the  spring  lot  and  spring. 
The  land  west  of  the  road,  designated  by 
the  commissioners  as  "lot  No.  4,"  and  also 
the  spring  lot,  were  decreed  to  Martha  J. 
Bartlett  for  life,  and  after  her  death  to 
Nannie  K.  Johnson;  and  that  part  of  the 
land  east  of  the  road,  designated  by  the  com- 
missioners as  "lot  Na  6,"  not  including  the 
spring  lot,  was  also  decreed  to  said  widow  for 
life,  and  after  her  death  to  Fannie  M.  Gould. 
Upon  the  death  of  said  Martha  J.  Bartlett, 
on  December  29,  1899,  the  title  to  lot  No.  4 
and  to  the  spring  lot  became  absolute  in  Nan- 
nie K.  Johnson,  and  the  title  to  lot  No.  6 
became  absolute  in  Fannie  M.  Gould. 

On  the  28th  day  of  August,  1899,  Fannie 
M.  Gould  filed  her  bill  in  chancery  against 
Nannie  K.  Johnson  and  others,  and  obtained 
an  injunction  inhibiting  them  from  interfer- 
ing with  her  right  of  free  access  to,  and  use 
of,  said  spring  lot  and  spring  in  the  manner 
theretofore  enjoyed.  Certain  criminal  pro- 
ceeding against  sons  of  Fannie  M.  Gould, 
Cecil  B.  and  Earl  Gould,  for  the  removal  of 
a  part  of  said  fence,  which  act  was  claimed 
to  be  a  trespass,  were  enjoined.  After  the 
death  of  Martha  J.  Bartlett,  Nannie  K.  John- 
son filed  her  cross-bill  in  said  cause  against 
Fannie  M.  Gould  and  others,  alleging  therein 
the  foregoing  facts  and  many  other  facts,  and 
claiming  to  be  entitled  to  the  rights  and 
privileges  under  the  several  contracts  and 
decrees  with  reference  to  the  said  spring 
tot  and  spring.  She  further  alleged  that,  for 
many  years  prior  to  the  death  of  Eppa  T. 
Bartlett,  he  had  resided  upon  the  land  east 
of  said  road;  that  upon  the  land  west  of  said 
road  he  had  constructed  and  maintained  for 
many  years  large  ice  ponds,  and  an  ice  plant, 
and  that  for  more  than  30  years  the  ice  pro- 
'cured  therefrom  had  been  of  special  value  on 
account  of  its  purity,  and  had  produced  a 
large  revenue;  that  said  spring  was  of  large 
volume;  that  it  had  been  known  for  more 
than  a  century,  and  had  been  called  the 
''Bartlett  Spring"  for  40  years;  that  In  1884 
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said  Bartlett  placed  a  line  of  tiling  from  the 
spring  to  a  point  near  the  line  between  lot 
No.  6  and  the  spring  lot;  and  that  all  of  the 
parties  to  said  contract  and  deed  had  been 
familiar  from  childhood  with  the  situation 
and  condition  of  the  lands  partitioned,  and 
that  the  values  were  agreed  upon  with  the 
distinct  understanding  that  the  spring  should 
be  forever  maintained.  She  further  alleged 
in  her  cross-bill  that,  within  a  short  distance 
(shown  by  the  evidence  to  be  about  22  feet) 
from  the  line  dividing  the  spring  lot  from  the 
land  of  Fannie  M.  Gould,  the  latter  and  her 
sons  had  dug  down  Into  her  (Mrs.  Gould's) 
lands  for  a  distance  of  more  than  20  feet  and 
to  the  depth  of  about  8  feet,  and  had  struck 
the  subterranean  stream  of  water  which  sup- 
plied said  spring,  cutting  off  the  stream  and 
wholly  preventing  Its  flow  to  the  spring;  that, 
in  the  excavation  so  made  into  the  hill  or 
bluff  and  across  the  channel  of  said  stream, 
Mrs.  Gould  and  her  two  sons  had  built  a 
brick  tunnel;  that  the  wall  thereof,  on  the 
side  next  to  the  spring  lot,  is  of  solid  mason- 
ry, cemented  so  as  to  be  absolutely  im- 
pervious to  water,  thereby  wholly  obstruct- 
ing said  stream;  that  a  large  and  copious 
flow  of  the  water,  thus  hindered,  is  now  car- 
ried down  to  the  public  road,  and  conveyed, 
through  tiling,  along  the  western  boundary 
of  said  spring  lot  and  upon  the  highway,  and 
thrown  to  waste  in  a  branch  of  Pond  Run, 
which  is  below  the  level  of  the  said  Johnson's 
fee  ponds.  Fannie  M.  (Jould  filed  her  demur- 
rer and  answer  to  said  cross-bill,  denying 
that  she  was  bound  to  maintain  or  protect 
the  supply  of  water  to  said  spring  on  the 
spring  lo^  and  admitting,  and  claiming  the 
legal  right  to  make,  the  excavations  upon  her 
own  land.  She  also  admitted  the  placing  of 
the  tiling  drain  upon  the  public  road,  but 
averred  that  it  was  done  under  authority 
of  the  county  court 

Upon  final  hearing  at  January  term,  1902, 
the  court  decreed,  among  other  things,  that 
•'Fannie  M.  Gfould  has  the  absolute  right  to 
put  down  the  spring  on  her  premises,  as 
she  has  done,  and  tx>  take  and  use  the  water 
therefrom  for  any  lawful  purpose  or  use 
that  she  may  find  for  said  water,  and  that 
the  supply  of  water  to  said  spring  is  from 
percolating  water  and  not  from  a  subterrane- 
an stream,  and  that  she  has  the  right  to  take 
all  the  water  that  she  can  procure  from  said 
spring,  and  to  dispose  of  the  same  as  she 
may  see  fit,  either  by  selling  the  same  or 
using  the  same  for  her  own  purposes";  that 
said  Fannie  M.  Gould  be  restrained  "from 
maliciously  or  negligently  maintaining  any 
obstruction  or  construction  placed  by  her  on 
her  own  premises  that  Interferes  with  or 
obstructs  the  flow  of  water  to  the  said  spring 
on  the  said  spring  lot  and  thereby  Inter- 
fering with  the  flow  of  said  water  to  thcf 
said  ice  ponds ;  and  she  is  further  enjoined, 
inhibited,  and  restrained  from  maliciously  or 
negligently  maintaining  any  structure,  out- 
let, or  other  device  whidi  so  lowers  the  level 
of  the  water  on  the  land  of  FaniUe  M.  Gould 


as  to  Interfere  with  the  supply  of  water 
to  the  said  spring  on  the  said  spring  lot  as 
it  existed  prior  to  the  opening  of  the  spring 
on  her  own  premises  by  the  said  Fannie  M. 
(Jould— provided  that  on  restoring  the  flow 
to  the  spring  on  the  spring  lot  the  said 
Fannie  M.  Gould,  her  heirs  and  assigns, 
shall  have  the  right  to  make  full  use  of  the 
water  either  at  that  spring  or  at  the  spring 
upon  her  own  premises,  for  stock,  farm  use^ 
and  domestic  purposes,  as  hereinbefore  men- 
tioned. If  the  said  Fannie  M.  Gk>uld  shall 
desire  to  maintain  a  spring  or  opening  for 
water  on  her  own  land,  she  is  not  enjoined 
from  so  doing,  or  from  using  water  there- 
from.'' It  was  also  provided  that  the  de- 
fendant Fannie  M.  Gould  should,  under  the 
direction  of  the  sheriff  of  Wood  county,  by  a 
proper  construction,  "raise  the  water  in  her 
spring  one  foot,  so  as  to.  If  such  construction 
wiir  do  80,  restore  the  flow  of  water  to  the 
spring  on  the  spring  lot"  From  this  decree 
Fannie  M.  Gould  appealed,  assigning  various 
errors,  all  of  which  amount  to  the  assertion 
that  she  owns  her  land  in  fee  without  res- 
ervation or  servitude,  express  or  implied,  and 
that  she  owns  the  water  in  and  under  her 
land,  and  has  the  right  to  the  free  use  and 
unlimited  disposition  thereof.  Mrs.  Johnson 
cross-assigns  error,  and  in  effect  says  that 
her  full  legal  rights  are  not  secured  by  said 
decree.  It  appears  from  the  record  in  this 
case  that  the  old  spring,  known  as  the  ''Bar^ 
lett  Spring,"  is  located  on  the  northeast  cor- 
ner of  the  spring  lot  It  is  a  basin  in  the 
ground,  walled  with  bride.  Some  of  the  wit- 
nesses have  known  it  for  60  years.  The  wa- 
ter Is  led  into  It  by  a  pipe  or  tiling,  laid 
several  years  ago  by  said  Eppa  T.  Bartlett, 
from  the  spring  to  a  point  near  the  line  of 
the  land  now  owned  by  Mrs.  Gould.  The  bed  of 
this  tiling  is  sand  and  gravel.  This  tiling; 
some  parts  of  which  are  now  visible,  extends 
in  a  southeasterly  direction  about  40  or  50 
feet  towards  the  new  spring  on  the  lands  of 
Mrs.  Ck)uld.  The  two  springs  are  about  135 
feet  apart  There  Is  evidence  that,  when 
said  Bartlett  put  in  this  tile,  he  dug  down  into 
the  sand  and  gravel,  and  followed  the  vein 
of  water  which  supplied  the  old  spring  back 
toward  the  bluff  or  hin.  The  evidence  tends 
to  prove  that  the  tiling  was  put  in  for  the 
double  purpose  of  preventing  the  water,  be- 
fore it  reached  the  spring,  froin  being  di- 
verted into  the  Shattuck  ditch  and  Pond 
Run,  whose  water  levels  are  lower  than  that 
of  the  Ice  pond,  and  also  to  lead  the  water 
into  the  spring  from  which  it  would  flow  into 
the  ice  pond. 

The  foregoing  Is  the  substance  of  what  we 
deem  to  be  the  material  parts  of  the  state- 
ment of  facts  made  by  Judge  Miller.  The 
cross-bill  in  all  respects  seems  sufficient  In 
law.  Eppa  T.  Bartlett  the  ancestor,  owning 
the  whole  farm  upon  which  this  spring, 
known  as  the  "Bartlett  Spring,"  with  its 
abundant  flow  of  water,  was  located,  main- 
tained ice  ponds  on  part  of  his  farm  for  the 
production  of  ice,  which  was  of  italne  com* 
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mercially.  H«  connected  tbe  spring  to  the 
ice  ponds  by  means  of  pipe  or  tiling.  The 
spring  received  its  supply  from  the  bluff 
lands  now  owned  by  Mrs.  Gould,  then  a  part 
of  the  farm.  He  placed  pipe  or  tiling  from 
the  spring  to  a  point  near  the  line  of  the 
land  now  owned  by  Mrs.  Gould,  for  the  pur- 
pose of  carrying  the  water  to  the  spring.  By 
these  means,  he  annexed  tbe  water  supply 
to  the  spring,  and  the  water  of  the  spring  to 
the  ice  ponds.  Thus,  tbe  ancestor  Impressed 
upon  the  land  now  owned  by  Mrs.  Gould  the 
quasi  servitude  of  supplying  water  to  the 
spring  by  means  of  the  pipe  leading  to  it, 
and  upon  the  spring  the  quasi  servitude  of 
supplying  water  to  the  Ice  ponds.  These 
quasi  servitudes  were  apparent,  permanent, 
continuous,  and  reasonably  necessary  to  the 
enjoyment  of  the  farm.  They  existed  for 
years  prior  to  and  at  the  time  of  Bppa  T. 
Bartlett's  death.  Afterward,  by  written 
agreement  and  by  partition  deed  (called 
in  these  proceedings  'interchangeable  deed**)f 
the  farm  was  partitioned  in  severalty  Into 
two  parts.  At  the  time  of  this  partition,  the 
conditions  as  to  the  spring  and  its  supply 
and  the  ice  ponds  remained  practically  as 
they  were  at  the  death  of  the  ancestor.  No 
change  in  the  condition  of  the  land  as  to 
water  supply  is  shown  to  have  occurred  while 
the  widow  held  a  part  of  the  land  as  dower. 
Whether  the  supply  of  water  issuing  from 
the  land  of  Mrs.  Gould  was  a  well-defined 
stream  or  percolating  water  is  Immaterial 
for  the  purpose  of  our  present  discussion. 
We  must  presume  that  the  values  of  tbe 
respective  parts  of  the  farm  in  their  then 
condition  were  taken  Into  consideration  by 
the  parties  in  making  the  partition.  Bar- 
well  V.  Hobson,  12  Grat  (Va.)  322,  65  Am. 
Dec.  247.  Considering  the  partition  deed  as 
simultaneous  conveyances  or  grants  of  the 
respective  parts  to  the  persons  to  whom  con- 
veyed, we  will  examine  the  legal  questions 
Involved.  Dr.  Minor,  in  his  Institutes  (vol- 
ume 2,  p.  26),  says:  "Thus  it  is  the  estab- 
lished doctrine  that  where  the  owner  of  two 
heritages,  or  of  one  heritage  consisting  of 
several  parts,  has  so  arranged  and  adapted 
them  that  one  derives  from  the  other  a  benefit 
or  advantage  of  an  obvious,  continuous  and 
reasonably  necessary  character,  and  he  sells 
one  of  them,  or  the  heritages  any  otherwise 
come  to  the  possession  of  different  owners, 
without  its  being  expressly  provided  whether 
such  benefit  or  advantage  shall  continue  to 
subsist  as  between  the  heritages  or  parts  of 
the  heritage,  or  not,  there  is  in  the  silence 
of  the  parties  an  implication,  in  the  nature 
of  an  understanding  and  agreement,  that 
these  advantages  and  burdens,  respectively, 
shall  continue  as  before  the  separation  of  the 
title.  But,  in  order  to  give  this  effect,  it 
is  required  that  the  servitude  or  easement 
should  be  reasonably  necessary,  as  well  as 
continuous  and  obvious,  or  at  all  events  made 
known  to  the  new  acquirer  of  the  property 
In  which  it  la  claimed.  Wash,  on  Eas^nents, 
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c.  1,  I  8,  pp.  54-57,  88^  8^  Nidiohai  f.  Obam- 
berlain,  8  Geo.  (Jac)  121;  Lampman  v.  Mills, 
21  N.  y.  505;  BUiott  ▼•  Bhett,  5  BJch.  Law 
(&  O  4(KS,  57  Am.  Dec.  750;  Scott  v.  BeuteU 
23  Orat  (Va.)  6;  Hardy  ▼.  McOuUough,  Id. 
258;  Sanderlin  ▼.  Baxter,  76  Va.  804,  44  Am. 
Rep.  165.  •  •  •  The  reason  upon  which 
this  doctrine  rests  of  an  implied  grant  of 
apparent,  continuous,  and  necessary  ease- 
ments, on  the  transfer  of  one  of  two  tracts 
or  parts  of  a  tract,  is  said  to  be  found  in 
the  maxim  that  when  a  thing  is  granted 
everything  necessary  to  the  enjoyment  there- 
of, which  is  in  the  grantor's  gift,  is  also 
presumed  to  be  granted."  In  the  case  of 
Elliott  V.  Bhett,  supra,  it  was  held :  "Grant 
of  continuous  and  apparent  easements  is  im- 
plied on  severance  of  heritage,  where,  though 
having  no  legal  existence  as  eas^nents,  they 
have  in  fact  been  used  by  the  owner  during 
the  unity  of  the  heritage,  or  where  they  are 
necessary  to  the  full  enjoyment  of  the  several 
portions  of  the  heritage.  Grant  of  right  of 
drainage  is  Implied  on  severance  of  heritage 
by  a  conveyance  of  part.  In  favor  of  the  part 
conveyed,  as  against  the  residue,  wl^ere  such 
right  has  been  continuously  exercised  by  the 
owner  of  the  entire  tract,  and  there  Is  no 
natural  drainage."  *'If  the  owner  of  an  es- 
tate, part  of  which  is  quasi  dominant  and 
part  quasi  servient,  aliens  the  two  portions 
to  different  persons,  tbe  respective  alienees 
will  take  the  portions  granted  to  them  bur- 
dened or  benefited,  as  the  case  may  be,  by 
those  rights  In  the  nature  of  apparent  and 
continuous  easements  which  the  previous 
owner  had  the  right  to  attach  to  them."  10 
Am.  &  Eng.  Enc  Law,  p.  425.  "Upon  the 
principle  of  construction  that,  where  a  man 
grants  a  thing,  he  grants  with  It  everything 
necessary  to  its  enjoyment,  it  is  held  that  by 
a  grant  of  land  easements  necessary  for 
its  enjoyment  are  created  ex  necessitate  and 
passed  by  the  grant,  although  not  expressly 
named."  14  Cyc.  1166.  In  the  case  of  Paine 
V.  Chandler  (N.  T.)  82  N.  B.  18,  19  L.  R  A. 
99,  it  was  held :  "The  necessity  required  in 
order  to  pass  an  easement  by  Implication  is 
a  reasonable,  not  an  absolute,  one.  Mere 
convenience  is  not  sufficient  to  create  or  con- 
vey an  easement  by  implication,  but  the  priv- 
ilege or  right  must  be  of  value  to  the  estate 
granted  which  tbe  grantee  has  estimated  as 
an  advantge  to  the  estate  and  paid  for  in  his 
purchase.  Interrupting  the  fiow  of  water  to 
a  spring  on  one*s  own  land  by  digging  a  well 
and  ditches  thereon  constitutes  an  unlawful 
diversion  of  the  water  from  the  spring,  where 
an  implied  grant  of  the  use  of  the  waters 
of  the  spring  has  been  made  to  the  grantee 
of  an  adjoining  farm."  See,  also,  Johnstown 
Cheese  Mfg.  Co.  v.  Veghte,  69  N.  T.  16,  25 
Am.  Bep.  125. 

In  the  case  of  Burwell  v.  Hobson,  supra, 
which  is  binding  authority  upon  this  court. 
At  was  held  as  follows:  "H.,  owning  lands 
on  both  sides  of  a  creek  which  frequently 
overflowed  its  banks,  built  a  dike  along  the 
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fouth  side  of  It,  to  protect  his  low  grounds 
on  that  side  of  the  creek,  and  this  caused 
the  creek  to  overflow  the  land  on  the  north 
side  still  more.  At  his  death,  his  lands  were 
divided  by  commissioners,  who  allotted  to 
one  of  his  children  the  land  on  the  south  side 
of  the  creek,  and  to  another,  W.,  the  land 
on  the  north  side;  and  in  their  report  they 
made  no  allusion  to  the  dike.  The  son  re- 
ceiving the  land  on  the  south  side  of  the 
creek  afterwards  sold  it  to  B. ;  and  then  W., 
owning  the  land  on  the  north  side,  com- 
menced to  build  a  dike  on  that  side  to  pro- 
tect his  lands,  which  would  have  the  effect 
to  destroy  the  dike  built  by  H.,  and  overflow 
the  low  grounds  on  the  south  side.  B.  then 
filed  a  bill  to  enjoin  the  building  of  the  dike 
on  the  north  side.  Held,  B.  is  entitled  to 
have  hi^  dike  as  it  was  when  H.  died,  and 
to  have  his  lands  protected  thereby,  and  W. 
has  no  right  to  build  a  dike  on  his  side  of 
the  creek  which  would  destroy  the  dike  of 
B.,  and  overflow  his  low  grounds.  Equity 
will  Interfere  to  prevent  the  building  of  the 
dike,  and  will  compel  W.  to  abate  so  much 
of  his  dike  already  built  as  would  injure  the 
dike  and  low  grounds  of  B."  In  the  course 
of  the  opinion  of  the  court  in  that  case,  de- 
livered by  judge  Moncure,  he  says:  "If  the 
intestate  had  conveyed  the  land  with  the 
dike  thereon  to  the  appellant,  the  latter  would 
have  been  entitled  to  the  beneflt  of  the  dike, 
and  the  intestate  could  not  have  deprived 
him  thereof  by  erecting  his  dike  on  the  other 
side.  If  the  heirs  had  divided  the  land 
among  themselves  by  mutual  agreement,  and 
interchanged  deeds  for  the  lot  of  each,  the 
deed  conveying  the  lot  with  the  dike  thereon 
would  have  entitled  the  grantee  to  the  bene- 
fit of  the  dike,  and  he  could  not  have  been 
deprived  thereof  by  the  act  of  any  of  the 
other  heirs.  There  Is  no  difference  In  this 
respect  between  a  partition  by  suit  and  a 
partition  by  mutual  agreement  and  inter- 
change of  deeds.  In  each  case  the  heirs  are 
in  effect  purchasers  of  the  respective  lots, 
and  entitled  to  hold  as  any  other  purchaser 
would  be."  The  doctrine  of  quasi  easements 
applies  with  peculiar  force  In  partition.  ''A 
right  by  Implication  may  sometimes  arise 
In  case  of  a  partition  among  heirs  when  it 
would  not  arise  In  the  case  of  a  conveyance 
i)f  part  of  a  heritage  to  a  stranger."  14  Cyc. 
1167.  In  Brakely  v.  Sharp,  10  N.  J.  Bq.  206, 
the  intestate  owned  two  farms  at  his  death, 
with  a  house  on  each,  and  had  constructed 
an  aqueduct  from  a  spring  upon  one  of 
them  to  both  these  houses.  Upon  his  death, 
the  farm  upon  which  was  the  spring  was 
set  apart  to  the  widow  and  one  heir,  and  the 
other  farm  to  the  other  heir.  The  question 
nrose  as  to  the  effect  of  this  partition  upon 
the  right  which  the  owner  of  the  second  farm 
had  to  those  in  connection  with  his  house,  In 
the  benefit  of  this  aqueduct  The  chancellor 
held  that  if  the  ancestor,  while  owning  both 
farms,  had  conveyed  to  a  stranger  the  one 
irhlch  was  set  apart  to  the,  widow,  he  would 


have  lost  all  benefit  of  the  aqueduct  as  an 
easement  if  he  had  not  expressly  reserved  it 
in  his  deed ;  but  the  widow  and  heirs  would 
not  stand  In  the  light  of  purchasers  from 
the  ancestor.  All  the  heirs  came  in  with 
equal  rights,  and  no  preference  arose  from 
mere  priority  of  assignment.  See  GolUns  v. 
Prentice,  15  Conn.  39,  88  Am.  Dec  61 ;  KO- 
gour  V.  Ashcom,  5  Har.  &  J.  (Md.)  82 ;  Sey- 
mour T.  Lewis,  18  N.  J.  Eq.  439,  78  Am.  Dec 
108;  EllIoU  V.  Sallee,  14  Ohio  St  10;  and 
Goodall  V.  Godfrey,  53  Vt  219,  38  Am.  Rep. 
671. 

We  have  in  this  case  not  alone  the  fact 
that  there  was  a  partition  by  simultaneous 
grants,  but  we  have  for  consideration  the 
provisions  of  the  deed.  In  the  part  of  the 
deed- whereby  Gertrude  O.  and  Sallle  Bartlett 
were  conveyed  their  share  of  land  occurs 
this  language :  "But  there  Is  reserved  to  the 
lands  hereinafter  mentioned,  and  conveyed 
to  Fannie  M.  Gould,  the  free  use  and  access 
to  the  said  spring  lot  and  spring,  for  stock, 
farm  uses,  and  all  domestic  purposes,  but  so 
as  not  to  interfere  with  the  protection  of  said 
spring,  and  Its  fiow  to  the  ice  ponds  on  the 
west  side."  In  the  part  of  the  deed  where- 
by Mrs.  Gould  was  conveyed  her  share  of 
the  land  occurs  this  language:  "Also  the 
free  use  and  access  to  the  spring  lot  and 
spring,  for  stock,  farm  uses,  and  all  domestic 
purposes,  as  aforesaid."  These  provisions, 
taken  together,  mean  that  Mrs.  Gould  for 
her  land  is  entitled  to  the  free  use  and  access 
to  the  spring  lot  and  spring,  for  stock,  farm 
uses,  and  all  domestic  purposes,  bnt  so  as 
not  to  Interfere  with  the  protection  of  the 
spring,  and  Its  flow  to  the  ice  ponds  on  the 
land  conveyed  to  Gertrude  O.  and  Sallie  Bart* 
lett  What  bearing  do  these  provisions  have 
on  the  question  of  easement?  Certainly  thej 
contain  nothing  which  could  be  construed  as 
working  a  discontinuance  of  the  quasi  ease- 
ment Mrs.  Gould  was  granted  the  free  use 
of  and  access  to  the  spring  lot  and  spring; 
but  so  as  not  to  interfere  with  the  protec- 
tion of  the  spring,  or  its  flow  to  the  ice  pondSw 
By  the  deed,  the  use  in  common  of  the  spring 
was  continued  in  the  owners  of  the  two 
parts  of  the  farm,  limited  in  extent,  so  far 
as  Mrs.  Gould  was  concerned,  to  the  purposes 
specified  In  the  deed;  but  absolute  In  the 
owners  of  the  spring  lot,  subject  tx>  access 
and  use  by  the  owner  of  the  Gould  land. 
By  the  deed,  the  continued  existence,  and 
not  the  destruction,  of  the  spring  was  con- 
templated and  intended.  Its  continued  ex- 
istence was  contemplated  not  only  for  the 
purpose  of  flow  to  the  ice  ponds,  but  also 
for  the  use  of  Mrs.  Gould  for  her  land  as 
therein  specified.  The  effect  of  the  provi- 
sions of  the  deed  was  to  continue  conditions 
as  to  the  use  of  the  spring  practically  ts 
they  existed  when  the  deed  was  made. 

In  the  subsequent  partition  suit  of  Ger 
trude  O.  Bartiett  against  Mrs.  Gould  and 
others,  the  commissioners  reported  that  '^all 
the  parties,  to  whom  allotments  and  parti- 
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tlons  have  been  made  of  tbe  home  farm, 
shall  at  all  times  have  the  free  use  and 
access  to  the  *spring  lot'  and  spring  afore- 
said, to  obtain  water  for  stock,  farm  uses, 
and  all  domestic  purposes,  but  so  as  not 
to  interfere  with  the  protection  of  the  said 
spring,  and  its  flow  to  the  ice  ponds  on  the 
west  side  of  the  public  road."  This  report 
was  carried  into  effect  by  decree.  If  this 
is  material  at  all,  it  is  simply  a  further 
provision  for  a  continuance  of  previous  con- 
ditions. The  owners  of  all  parts  of  this 
farm  had  enjoyed  the  use  of  the  spring. 
The  spring  could  not  continue  to  exist  with- 
out its  supply  of  water.  To  cut  off  its  sup- 
ply would  be  to  discontinue  the  spring.  We 
are  clearly  of  the  opinion  that  Mrs.  Johnson 
for  her  land  has  the  right  to  the  water  nat- 
urally issuing  or  flowing  from  the  land  of 
Mrs.  Gould,  for  the  purpose  of  supplying  the 
spring  in  the  conditiop  in  which  tbe  land 
of  Mrs.  Gould  was  at  the  time  of  the  parti- 
tion, except  to  the  extent  that  such  con- 
dition has  been  changed  by  natural  causes. 
Such  right  of  Mrs.  Johnson  constitutes  an 
eosement.  In  favor  of  her  land,  upon  the 
land  of  Mrs.  Gould.  Mrs.  Gould,  then,  has 
no  right  to  so  change  the  physical  condition 
of  her  land  as  to  materially  and  permanent- 
ly interfere  with  or  destroy  the  easement 
By  the  excavations  for  the  new  spring  on 
the  land  of  Mrs.  Gould,  and  by  the  tunnel 
or  ditch  and  other  constructions,  she  has 
nr.aterially  and  permanently  Interfered  with 
and  Impaired,  if  not  practically  cut  off,  the 
supply  of  water  to  which  Mrs.  Johnson  Is 
entitled  for  her  spring.  This  interference 
with  the  easement  is  of  a  continuing,  perma- 
nent, and  material  character.  In  such  case, 
equity  has  Jurisdiction,  by  Injunction,  to  pre- 
vent such  interference.  Jones  on  Easem.  §§ 
880,  881 ;  High  on  InJ.  878 ;  Pence  v.  Carney 
(recently  decided  by  this  court,  and  not  yet 
ofllcially  reported)  52  S.  B.  702. 

It  may  be  contended  that  the  easement  can- 
not exist  In  favor  of  Mrs.  Johnson,  who  owns, 
as  devisee  of  Sallle  Bartlett,  the  land  upon 
which  the  lee  ponds  and  old  spring  are  lo- 
cated. This  position  is  not  tenable.  The 
easement  Is  appurtenant  to  the  land  now 
owned  by  Mrs.  Johnson.  She  stands  In  the 
same  situation  as  would  Sallle  Bartlett,  if 
living,  and  is  entitled  to  the  same  benefit 
of  the  easement.  Burwell  v.  Hobson,  supra ; 
Linkenhoker  v.  Graybill,  80  Va.  835 ;  14  Gyc 
1166;  Jones  on  Eas.  $  18.  The  decree  of 
the  lower  court  in  this  cause  protects  the 
easement  to  which  Mrs.  Johnson  is  entitled 
to  a  limited  extent  only.  The  decree  pro- 
vides that  Mrs.  Gould  "shall,  within  30 
days  from  the  rise  of  this  court,  by  a  proper 
construction  such  as  will  raise  the  flow  of 
water  from  the  spring  on  her  said  lot  one 
foot  at  the  point  where  the  water  from  said 
spring  flows  into  the  public  road  at  or  near 
the  building  known  as  'Springdale  Springs,' 
rnise  the  water  In  her  spring  one  foot,  so 
as  to,  if  such  construction  will  do  so,  restore 


the  flow  of  water  to  the  spring  on  the  spring 
lot  known  as  .the  *old  spring.'  "  This  decree 
is  not  the  full  measure  of  relief  to  which 
Mrs.  Johnson  Is  entitled.  She  Is  entitled  to 
an  injunction  against  the  maintenance  by 
Mrs.  Gould  of  the  new  spring,  the  tunnel  or 
ditch,  and  all  other  constructions  made  by 
her  In  so  far  only  as  the  same  materially 
Interfere  with.  Impair,  or  destroy  the  ease- 
ment to  which  Mrs.  Johnson  Is  entitled  for 
her  land.  Mrs.  Johnson,  under  the  circum- 
stances of  this  case,  Is  also  entitled  to  have 
the  land  of  Mrs.  Gould  restored  to  the  condi- 
tion in  which  it  was  at  the  time  of  the  parti- 
tion, if  that  can  be  done  (except  where  such 
condition  has  been  changed  by  natural 
causes),  so  far  as  necessary  to  restore  the 
natural  issuance  or  flow  of  water  therefrom 
supplying  the  old  spring.  Jones  on  Eas. 
S  890. 

For  the  reasons  stated,  the  decree  of  the 
circuit  court  must  be  reversed,  and  this 
cause  remanded,  with  directions  to  enter 
such  decree  or  decrees  as  shall  be  necessary 
to  carry  into  effect  the  principles  announced 
In  this  opinion,  and  to  be  further  proceeded 
with  according  to  the  rules  governing  courts 
of  equity. 


(125  Oa.  4) 

LINGERFELT  ▼.  STATE. 

(Supreme  Court  of  Georgia.    March  22,  1906.) 

L  CsiMiNAii  Law— New  Tbiait— Remabks  of 
Court. 

One  ground  of  the  motion  for  a  new  trial 
assigned  error  because  the  court  said  to  a  wit- 
ness m  the  presence  of  the  jury:  "He  [meaning 
the  Solicitor  General]  isnnt  asking  you  to  be 
absolutely  positive.  What  is  your  opinion  about 
it?  It  is  a  mere  matter  of  opinion."  It  does 
not  appear  what  question  the  Solicitor  General 
had  propounded  to  which  this  statement  had 
reference,  and  the  ground  is  not  sufficiently 
dear  to  furnish  reason  for  a  reversal.  If  the 
court  referred  to  the  effort  to  identify  a  certain 
piece  of  cloth,  which  the  witness  had  seen  some 
time  previously  and  stated  he  could  not  be  ab- 
solutely sure  was  the  same,  the  question  of  iden- 
tity was  necessarily  one  of  opinion. 

2.  Same— EvioENCE— FAniUBX  to  Flee. 

The  fact  that  a  person  accused  of  a  crime 
and  placed  under  arrest  made  no  attempt  to 
escape  cannot  be  proved  by  him  in  his  own  be- 
half. Kennedy  v.  State,  ^  S.  E.  979,  101  Ga. 
559;  Dixon  v.  State,  42  S.  E.  357,  116  Ga. 
186;  Williams  v.  State,  51  S.  E.  322,  123  Ga. 
138;  Com.  v.  Hersey,  2  Allen  (Mass)  173; 
Campbell  v.  State,  23  Ala.  46;  People  v.  Rath- 
bun,  21  Wend.  (N.  T.)  509;  People  v.  Mont- 
gomery, 53  Cal.  577 ;  Wharton's  Crim.  Ev.  { 
752;  Abbott's  Trial  Briefs,  Crim.  Causes  (2d 
Ed.)  p.  462,  S  520,  par.  149;  4  Elliott,  Ev.  I 
2724.  Compare  1  Wigmore,  Ev.  §  293,  and  note ; 
Pinkard  v.  State.  30  Ga.  757 ;  Boston  v.  State, 
20  S.  E.  98,  21  S.  E.  603.  94  Ga.  590  (explam- 
ing  evidence  for  the  state). 

[Ed.  Note. — For  cases  in  pomt,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  $  931.] 

3.  Same. 

What  was  said  in  Jesse  v.  State,  20  Ga. 
156,  to  the  effect  that  the  fact  that  a  i>er8on 
accused  of  a  crime  did  not  fly  Is  but  equivocal 
evidence  of  his  innocence,  was  in  reference  te 
a  charge,  and  not  a  ruling  on  the  admiasibilitj 
of  such  evidence. 
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4,  SAMI^— TbIAIt- INSTEUCTIONS— VBBDICT. 

Where  the  court  charged  that  if  the  jury 
should  find  the  defendant  guilty  generally  he 
would  be  subject  to  confinement  in  the  peniten- 
tiary for  a  time  not  less  than  two  years  nor 
longer  than  ten  years,  that  they  would  have  the 
right  to  reduce  the  punishment  to  that  appro- 
priate to  a  misdemeanor,  that  *if  the  judge 
should  approve  that  he  would  be  punished  for 
a  misdemeanor/',  and  that  the  form  of  verdict 
proper  for  that  purpose  would  be  to  find  the 
defendant  guilty  and  recommend  that  he  be 
punished  for  a  misdemeanor,  in  the  absence  of 
any  request  to  charge  more  specifically  on  the 
subject,  there  was  no  error  in  failing  to  ex- 
plain to  the  jury  that  in  the  event  they  should 
find  the  defendant  guilty,  and  w^ith  the  recom- 
mendation referred  to,  the  judge  could  disregard 
such  recommendation  and  punish  him  for  a 
felony. 

5.  Same— Evidence. 

The  verdict  was  supported  by  the  evidence. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Lumpkin  Coun- 
ty;  J.  J.  Klnsey,  Juclge. 

J.  W.  Lingerfelt  was  convicted  of  crime, 
and  brings  error.    Af&rmed. 

O.  J.  Lilly  and  R.  H.  Baker,  for  plaintiff 
in  error.  W.  A.  Charters,  Sol.  Gen.,  for  the 
State. 

LUMPKIN,  J.  Judgment  aflarmed.  All 
the  Justices  concur,  except  ATKINSON,  J^ 
who  did  not  preside. 


(125  Ga.  U) 

ADAMS  V.  STATE. 
(Supreme  Court  of  Georgia.    March  22.  1906.) 

1,  Ceiminal  Law— Instructions— Statement 
OF  Accused. 

The  charge  of  the  court,  with  respect  to 
the  prisoner's  statement,  did  not  leave  the  jury 
free  to  act  arbitrarily  in  attaching  to  it  such 
credence  and  weight  as  they  saw  fit. 

2.  Homicide— Assault  with  Intent  to  Kill 
— Instructions— Malice. 

A  malicious  intent  to  kill  is  not,  as  matter 
of  law,  to  be  presumed  whenever  one  person 
shoots  at  another  with  a  gun,  unless  the  shooting 
be  neither  in  self-defense,  nor  under  circum- 
stances of  ;{ustifi  cation. 

(a)  In  view  of  the  undisputed  facts  of 
this  particular  case,  the  charge  of  the  court 
on  this  subject,  while  not  correct  in  the  abstract, 
was  not  harmful  to  the  accused. 

(b)  Upon  a  prosecution  for  assault  with  intent 
to  murder,  proof  that  the  accused  shot  at  and 
wounded  another  without  legal  excuse  will  raise 
a  presumption  of  law  that  the  shooting  was 
maliciously  done ;  but  a  specific  intent  to  kill  is 
never  to  be  presumed  where  death  does  not  en- 
sue, and  must  be  shown  by  circumstances  au- 
thorizing the  jurv  to  infer,  as  matter  of  fact, 
that  the  accused  had  that,  intent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide.  §§  262,  263.] 

8.  Same— Instructions. 

It  was  entirely  proper  for  the  court  to  in- 
form the  jury,  regardless  of  the  contentions  of 
the  accused,  that  if  the  shooting  was  without 
excuse  under  the  law,  then  **it  would  be  no 
dfrfense,  nor  would  it  mitigate  the  crime,"  if 
the  person  shot  by  the  accused  fired  back  at  him. 
4.  Criminal  Law— Alibi. 

The  instructions  given  the  jury,  with  ref- 
erence to  the  defense  of  alibi,  were  not  objec- 
tionable because  the  place  at  which  the  shoot- 
in,^  occurred  was  referred  to  by  the  court  as 


"the  scene  of  the  crime,**  instead  of  being  de^ 
nated  "the  scene  of  the  offense." 
5.  Same— New  Trial— Grounds. 

A  general  complaint  in  a  motion  for  a  new 
trial  that  the  entire  charge  of  the  court  touch- 
ing certain  vital  issues  was  not  dear,  aocarate, 
and  impartial,  but  was  more  favorable  to  the 
state  than  to  the  accused,  does  not  present  any 
sufficiently  specific  assignment  of  error. 
(Syllabus  by  the  0>urt) 

Error  from  Superior  CJourt,  Cbattoogt 
County;   Moses  Wright,  Judge. 

Newt  Adams  was  convicted  of  assault 
with  Intent  to  murder,  and  brings  error. 
Affirmed. 

F.  W.  Copeland,  for  plaintiff  in  error.  W. 
H.  Ennis,  Sol.  Gen.,  for  the  State. 

EVANS,  J.  The  bill  of  exceptions  sued 
out  in  this  case  presents  an  assignment  of 
error  upon  the  overruling  of  a  motion  for  a 
new  trial  made  by  Newt  Adams,  who  was 
tried  and  convicted  upon  an  Indictment  cha^ 
ging  him  with  the  offense  of  assault  with  in- 
tent to  murder.  The  evidence  was,  as  coun- 
sel for  the  accused,  very  properly  concedes, 
sufficient  to  warrant  the  verdict  of  guilty; 
and  it  should  be  upheld  unless,  for  some  rea- 
son assigned  in  the  special  grounds  of  the 
motion,  it  is  made  to  appear  that  the  accused 
was  denied  a  fair  and  impartial  trial. 

1.  Complaint  is  made  of  the  followhig 
charge  to  the  Jury  concerning  the  prisoner's 
statement:  "You  can  give  that  statement 
just  such  credence  as  you  think  It  ought  to 
have;  you  may  believe  it,  if  you  want  to  do 
so,  in  preference  to  the  sworn  testimony  In 
the  case,  or  may  believe  it  in  part,  or  reject 
it  in  part,  or  reject  it  altogether."  The  crit- 
icism made  upon  this  charge  is  that  the 
court,  instead  of  telling  the  jury  that  they 
might,  should  they  "want  to  do  80,*'belieTe 
the  statement  in  preference  to  the  sworn 
testimony,  ought  to  have  instructed  the  jury 
that  "defendant's  statement  should  have  just 
such  force  only  as  the  jury  [might]  think 
right  to  give  it"  We  find,  upon  an  examina- 
tion of  the  record,  that  the  court  added  to 
the  above-quoted  excerpt  the  following  ex- 
press injunction:  "Give  it  just  such  weight 
and  credence,  gentlemen  of  the  jury,  as  yoo 
think  it  ought  to  have  in  determining  the 
truth  of  this  issue.*'  It  is  not  to  be  assumed, 
therefore,  that  the  jury  understood  that  they 
were  at  liberty  to  act  arbitrarily  in  the  mat- 
ter, nor  was  the  accused  prejudiced  by  the 
instructions  excepted  to,  which,  if  at  all  mis- 
leading, was  calculated  to  impress  the  jmy 
with  the  idea  that  if  for  any  reason  they 
should  "want  to  do  so,"  they  could  give  cre- 
dence to  his  statement  in  preference  to  the 
sworn  testimony. 

'2.  Exception  is  also  taken  to  the  following 
charge:  "Malice  will  be  presumed  in  the 
case  of  an  assault  with  intent  to  murder, 
whenever  one  person  shoots  at  another  with 
a  shotgun."  It  is  insisted  that  this  instmc- 
tlon  was  erroneous  "for  the  reason  that  it 
stands  unqualified  on  the  question  of  Justifict- 
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tion  homldcle,  and  the  doctrine  of  self-de- 
fen&e,  and  tends  to  express  an  opinion  of  the 
court  on  the  question  of  malice,  independent 
of  defense  set  up  by  defendant  by  his  plea 
of  not  guilty/'  The  court  certainly  did  not 
express  or  intimate  any  opinion  as  to  any 
fact  at  issue,  but  simply  undertook  to  state 
under  what  circumstances  the  law  would  pre- 
sume malice.  If  the  charge  was  a  correct 
statement  of  the  law,  it  clearly  did  not  amount 
to  an  expression  of  opinion  as  to  the  intent  of 
the  accused.  Vann  y.  State,  83  Ga.  45, 54^  p  S. 
B.  945.  Even  if  the  charge  did  not  correctly 
state  the  law,  it  did  not  intimate  any  opinion 
as  to  any  question  of  malice  presented  by  the 
defense  interposed,  for  the  accused  relied 
solely  upon  the  defense  of  alibi,  not  upon 
the  doctrine  of  self-defense  or  Justifiable  ex- 
cuse for  the  shooting.  All  of  the  evidence 
showed  that  the  shooting  was  wholly  with- 
out justification  or  mitigation,  and  the  sole 
question  presented  to  the  Jury  for  determina* 
tion  was  whether  or  not  the  accused  was  the 
perpetrator  of  the  outrage.  A  malicious  in- 
tent is  not,  as  matter  of  law,  to  be  presumed 
"whenever  one  person  shoots  at  another  with 
a  shot-gun,"  unless  the  shooting  be  neither  in 
self-defense  nor  under  circumstances  of  justi- 
flcation.  Pen.  Code  3895,  §  113.  But,  under 
the  facts  of  this  particular  case,  the  failure 
of  the  Judge  to  qualify  the  instruction  by 
adding  that  the  presumption  of  a  malicious 
Intent  only  arises  where  the  shooting,  was 
without  legal  excuse  does  not  call  for  a  re- 
versal of  the  Judgment  denying  a  new  trial. 
Young  V.  State,  95  Ga.  456,  20  S.  B.  270  (2); 
Sharpe  v.  State,  103  Ga.  588,  31  S.  B.  541; 
Holston  V.  Ry.  Co.,  116  Ga.  6G1,  43  S.  B.  29; 
Napper  y.  State,  123  Ga.  571,  51  S.  E.  592. 
As  this  omission  to  qualify  the  charge  given 
did  not  affect  any  substantia]  right  of  the 
accused,  under  the  undisputed  facts  concern- 
ing the  circumstances  attending  the  shooting, 
the  exception  taken  to  the  charge  can  avail 
him  nothing.  We  are  not,  however,  to  be  un- 
derstood as  approving  a  charge,  >  even  with 
such  a  qualification,  when  given  without  ex- 
planation on  the  trial  of  one  Indicted  for 
assault  with  intent  to  murder.  Standing  by 
Itself,  the  Jury  might  be  thereby  led  to  be- 
lieve that  the  *'malice"  which  the  law  would 
presume  against  the  oflfender  was  a  mali- 
cious intent  to  commit  murder,  whereas  the 
only  legal  presumption  which  could  arise 
would  be  that  the  shooting  was  maliciously 
done.  If  one  shoot  at  another  with  a  pistol 
and  hit  him,  the  law  presumes,  prima  facie, 
that  he  did  it  with  malice  (Collier  y.  State, 
39  Ga.  31,  99  Am.  Dec.  449) ;  and,  in  a  prose- 
cution for  assault  with  intent  to  murder,  if 
the  accused  admits  stabbing  the  prosecutor, 
R  like  presumption  will  arise,  and  the  onus 
of  rebutting  this  presumption  is  on  the  ac- 
cused (Hogan  y.  State,  01  Ga.  43).  But 
where  death  does  not  result  from  the  use  of  a 
deadly  weapon,  there  may  be  malice  in  giv- 
ing the  wound,  but  utter  absence  of  an  inten- 
tion to  kill.    Patterson  y.  State,  85  Ga.  13S» 


11  S.  E.  620,  21  Am.  St  Rep.  152.  As  was 
held  in  the  case  last  cited:  "The  law  will 
impute  the  intention  to  kill  where  there  is 
a  killing,  but  not  where  there  is  none." 
While,  therefore,  a  presumption  of  malice 
will  arise  ftom  the  use  of  a  deadly  weapon, 
a  specific  intent  to  kill  will  not  be  presumed 
where  death  does  not  ensue,  and  the  exist- 
ence of  such  intent  is  a  question  of  fact  to  be 
passed  on  by  the  Jury.  Gilbert  v.  State,  90 
Ga.  691,  16  S.  E.  652;  Gallery  v.  State,  92 
Ga.  463,  17  S.  B.  863;  Jackson  v.  State,  103 
Ga.  417,  30  S.  E.  251;  Lanier  v.  State,  106  Ga. 
368,  32  S.  E.  335;  Vann  y.  State,  83  Ga.  45, 
9  S.  B.  945  (8).  In  the  present  case,  the 
trial  Judge  recognized  this  rule  of  law,  and, 
immediately  after  giving  the  charge  com- 
plained of,  instructed  the  Jury  that  an  intent 
to  kill  was  not  to  be  presumed,  but  the  bur- 
den was  upon  the  state  to  show  the  intent 
to  kill,  and  if  there  was  no  intent  to  kill, 
there  could  be  no  conviction  of  assault  with 
intent  to  murder,  though  there  might  be  a 
conviction  of  the  offense  of  shooting  at 
another,  not  in  self-defense  or  In  defense  of 
the  person.  The  Jury  were  fmlher  told,  in 
this  connection,  that  it  was  incumbent  upon 
the  state  to  show  that  the  assault  was  made 
with  a  weapon  in  its  nature  likely  to  produce 
death,  and  If  this  fact  was  not  shown,  the 
defendant  could  not  be  convicted  of  assault 
with  intent  to  murder.  In  view  of  these  in- 
structions, it  Is  evident  that  th^  charge  com- 
plained of  could  not  have  been  misunder- 
stood by  the  Jury,  especially  as  the  court  be- 
fore concluding  the  charge,  submitted  to 
them  the  question  whether  the  accused 
"fired  or  shot  at  the  party  named  In  the  in- 
dictment without  any  excuse  or  Justifica- 
tion under  the  law." 

3.  The  Jury  were  Instructed,  at  the  re* 
quest  of  the  solicitor  general,  that  should 
they  decide  this  question  in  the  aflSirmative, 
then,  **it  would  be  no  defense,  nor  would  it 
mitigate  the  crime,  if.  the  other  party  fired 
back  at  him."  Error  is  assigned  on  this  in- 
struction for  the  reasons  (1)  that  the  fact  that 
the  person  alleged  to  have  been  assaulted 
shot  at  the  accused  was  brought  out  by  the 
state,  and  not  by  him;  (2)  that  this  fact  was 
never  in  any  manner  relied  on  by  him  as  any 
part  of  his  defense,  as  the  Jury  were  led  to 
infer  from  this  instruction;  and  (3)  that  it 
tended  to  impress  the  Jury  with  the  idea 
that  in  the  opinion  of  the  court  the  circum- 
stance was  material  to  the  prosecution,  that 
the  accused  was  guilty,  and  that  he  sought 
to  avail  himself  of  a  defense  which  was 
wholly  without  merit  The  record  discloses 
that  the  fact  that  the  person  assaulted  re- 
turned the  fire  was  Ifirst  brought  out  by  coun- 
sel for  the  accused  on  cross-examination  of 
the  prosecutor.  Whether  the  accused  did, 
or  did  not  urge  this  circumstance  as  a  mat- 
ter of  mitigation,  it  was  eminently  proper 
for  the  court  to  InfOTm  the  Jury  that  under 
the  law  it  could  in  no  way  excuse  or  miti- 
gate the  offense.    The  accused  was  not  en* 
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titled  to  any  incidental  benefit  which  might 
accrue  to  him  from  the  Jury  being  kept  in 
Ignorance  of  what  importance  the  law  attach- 
ed to  the  conduct  of  the  person  assaulted, 
after  he  was  fired  upon. 

4.  The  fourth  headnote  sufficiently  deals 
with  the  assignment  of  error  on  the  charge 
relating  to  alibi. 

5.  In  two  of  the  grounds  of  the  motion  for 
a  new  trial  exception  is  taken  to  the  charge 
of  the  court  in  its  entirety,  for  the  reasons 
that  it  did  not  clearly  and  accurately  pre- 
sent the  law  on  the  subject  of  assault,  or 
correctly  and  Impartially  state  the  law  bear- 
ing upon  assault  with  intent  to  murder,  but 
was  more  favorable  to  the  state  than  to  the 
accused.  As  has  been  repeatedly  ruled,  a 
general  exception  of  this  nature  does  not 
properly  present  any  question  which  can  be 
considered  by  this  court 

Judgment  affirmed.    All  the  Justices  concur. 


(123  Ga.  33) 


MORAN  V.  STATE. 


(Supreme  Court  of  Georgia.    March  22,  1906.) 

1.  RoBBEBT— Evidence. 

The  evidence  amplv   warranted  a   verdict 
convicting  the  accused  of  robbery  by  force. 

2.  Criminal  Law— New  Triai>-Review. 

No  sufficient  reason  has  been  shown  for  re- 
versing the  judgment 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Lowndes  Coun- 
ty ;  Robt  G.  Mitchell.  Judge. 

Frank  Moran  was  convicted  of  robbery, 
and  brings  error.    Affirmed. 

Frank  Moran  was  Indicted  for  robbery. 
The  indictment  contained  two  counts,  one 
charging  him  with  wrongfully,  fraudulently, 
and  violently  taking  by  force  a  described 
pocketbook,  and  the  other  charging  him  with 
suddenly  snatching  and  taking  away  the 
pocketbook.  It  appeared  from  the  evidence 
that  two  men,  one  of  whom  was  the  ac- 
cused, approached  one  John  King  on  the  plat- 
form of  a  train,  and,  under  pretense  of  as- 
sisting him  across  from  one  car  to  another, 
caught  hold  of  each  arm,  forced  his  hand 
out  of  his  pocket  where  he  carried  his 
pocketbook,  took  the  pocketbook,  and  then 
jumped  off  the  train.  King  did  not  know 
of  the  theft  until  after  the  men  had  re- 
leased him.  The  Jury  found  the  accused 
guilty.  His  motion  for  a  new  trial  was  over- 
ruled, and  he  excepted. 

G.  A.  Whitaker,  for  plaintiff  in  error.  W. 
E.  Thomas,  Sol.  Gen.,  for  the  State. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  It  is  contended  that  the  evidence 
is  not  sufficient  to  sustain  a  verdict  for 
robbery  in  any  form,  and  at  most  shows  the 
accused  guilty  of  larceny  from  the  person. 
In  our  opinion  the  verdict  is  amply  sus- 
tained, under  that  count  In  the  indictment 


which  charged  robbery  by  force.  The  ele- 
ment of  force,  which  was  necessary  to  con- 
stitute a  robbery,  was  present  The  band 
of  the  owner  of  the  pocketbook  was  polled 
out  of  his  pocket,  where  the  pocketbook  was 
kept  See  Smith  v.  State,  117  Qa.  320.  43 
S.  E.  736,  97  Am.  St  Rep.  165,  and  cita- 
tions. It  avails  the  accused  nothing  if  the 
person  robt)ed  makes  no  resistance,  or  Is 
even  unconscious  at  the  time  that  a  rob- 
bery is  being  perpetrated.  The  victim  of  a 
sand  bag  may  be  stripped  while  uncon- 
scious from  the  blow.  It  is  not  necessary  to 
show  a  suggestion  of  force  or  violence  on 
the  part  of  the  person  robbed.  The  force 
which  differentiates  robbery  from  larceny 
from  the  person  is  the  force  employed  by 
the  criminal.  It  is  the  act  which  is  sup- 
posed to  evidence  a  bolder  lawbreaker  than 
a  sneak  thief.  Yet  the  robbery  may  be 
fraudulent,  and  the  force  employed  be  cov- 
ered by  an  apparently  proper  and  harmless 
act,  as  In  the  present  case,  where  the  force 
was  used  In  rendering  the  person  robbed 
helpless  to  protect  his  property,  although 
he  believed  at  the  time  that  this  force  was 
employed  only  for  the  purpose  of  assisting 
him  across  the  platform.  It  is  force  of  this 
character  which,  used  under  such  circum- 
stances, raises  the  offense  above  that  of 
larceny  from  the  person.  Cunning,  fraud, 
and  deceit,  which  may  be  present  In  cases 
of  larceny  from  the  person,  appear  in  this 
transaction;  but  there  is  also  another  ele- 
ment, force,  which  stamps  the  act  as  rob- 
bery, rather  than  larceny.  The  ruling  in 
Long  V.  State,  12  Ga.  820  (9).  is  that  •*force 
implies  actual  personal  violence,  a  struggle, 
and  a  personal  outrage."  Force  implies  the 
elements  so  enumerated,  and  they  constitute 
the  force  necessary  to  complete  the  offense 
of  robbery.  While,  in  the  present  case, 
there  was  no  struggle,  there  was  personal 
violence,  and  a  personal  outrage,  within  the 
meaning  of  the  law.  It  is  true  that  resist- 
ance by  the  person  robbed  has  been  said 
to  be  one  of  the  decisive  tests  distinguish- 
ing robbery  from  larceny  ftom  the  persoa 
See  Spencer  v.  State,  106  Ga.  695,  32  &  B. 
849,  and  citations.  But  this  test  seems  to 
have  been  applied  in  only  those  cases  where 
the  person  was  deprived  of  his  iwoperty  hj 
a  snatching. 

There  was  a  general  verdict  of  guilty, 
which  will  be  applied  to  that  count  in  the 
indictment  whJch  charged  robbery  by  tone, 
and,  as  there  was  ample  evidence  to  au- 
thorize the  verdict  on  this  count,  th^e  wis 
no  error  in  overruling  the  motion  for  a  new 
trial  so  far  as  the  general  grounds  were 
concerned.  The  only  special  ground  of  the 
motion  complained  of  the  admissi<m  of  the 
evidence,  and,  as  the  evidence  admitted  is 
not  set  forth  anywhere  in  the  motion,  this 
ground  will  not  be  considered. 

Judgment  affirmed.  All  the  Justices  «»• 
cur. 
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(125  Ga.  36) 


COLE  V.  STATE. 


KING  V.   STATE. 
rSuprpme  Court  of  Georgia.    March  22,  1006.) 

1.  Cbiminal  Law— Appeal— Rkvibw. 

These  two  cases  are  controlled  in  prin- 
ciple by  the  case  of  Moran  ▼.  State  (decided  this 
day)   &  S.  E.  806. 

2.  Samte— New    Tbial  — Newly    Discovered 
Evidence. 

Where  the  only  effect  of  evidence  offered 
as  newly  discovered,  in  support  of  a  motion  for 
a  new  trial,  is  to  impeach  the  testimony  of  a 
witness,  the  new  trial  will  not  be  granted, 
under  the  oft-repeated  rulings  of  this  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  §§  2331,  2332.] 

3.  Same— Evidence. 

The  evidence  in  each  case  amply  supported 
the   verdict,   and  no  errors  of  law  were  com- 
mitted by  the  trial  judge. 
(Syllabus  by  the  Court) 

Error  from  Superior  Ck>urt,  Lowndes  CyOtin- 
ty  ;  Robt  G.  Mitchell,  Judge. 

Ed.  Ck)Ie  and  Joset>h  King  were  convicted 
of  crime,  and  bring  error.    Affirmed. 

G.  A.  Whitaker,  for  plaintiff  in  error. 
W.  E.  Thomas,  Sol.  Gen.,  for  the  State. 

BECK,  J.  Judgment  affirmed  in  each  case. 
All  the  Justices  concur. 


(125  Ga.  86) 


KING  V.  STATE. 


(Supreme  Court  of  Georgia.     March  22,  1906.) 

1.  Criminal   Law  —  Continuance  —  Absent 
Witnesses. 

There  was  no  error  in  refusing  to  continue 
this  case  on  motion  of  the  defendant's  counsel 
until  the  next  day,  to  give  the  defendant  an 
opportunity  of  getting  witnesses  from  Way- 
cross,  by  whom  he  claimed  that  he  could  show 
that  "he  was  a  guest  of  the  Southern  Hotel  at 
Waycross  on  the  night  of  the  16th  of  Novem- 
ber, and  by  whom  he  could  show  that  he  left 
Waycross  on  the  morning  of  the  17th,  on  the 
train  upon  which  he  was  arrested  in  Valdosta." 
Such  ground  did  not  show  what  witnesses  it 
was  expected  to  obtain,  or  what  thej  would  re- 
spectively testify,  or  what  effort,  if  any,  had 
been  made  to  obtain  their  presence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent    Dig.   Criminal   Law,   |§   1353-13G0.] 

2.  Same— Appeal— Review. 

The  evidence  was  sufficient  to  support  the 
verdct    See  Moran  v.  State  (Ga.)  53  S.  E.  806. 
(Syllabus  by  the  Court.) 

Error  from  Superior  CJourt,  Lowndes  Coun- 
ty ;  Robt.  G.  Mitchell,  Judge. 

James  King  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

G.  A.  Whitaker,  for  plaintiff  in  error.  W. 
E.  Thomas,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(125  Ga.  31) 

HALL  V.  STATE. 

(Supreme  Court  of  Georgia.    March  22,  1906.) 

(NTOXICATINO   LiQUOBS— ILLEGAL  SaLE— EVI- 
DKNCB. 

The   evidence   on    which    the   state   relied 
io  convict   the  accused   of   unlawfully   selling 


spirituous  liquors  showed  that  he  sold  either 
on   his  ov^n  account   or   as  the  agent  of  his 
father,  and  that  he  was  in  no  sense  the  agent 
of  the  purchaser. 
(Syllabus  by  the  Court) 

Error  from  City  Ctourt  of  Griffin;  B  W. 
Hammond,  Judge. 

Enoch  Hall  was  convicted  of  an  Illegal  sale 
of  liquor,  and  brings  error.    Affirmed. 

T.  W.  Thurman,  for  plaintiff  In  error.  T. 
E.  Patterson,  for  the  State. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(125  Ga.  30) 
WALKER  V.  STATE. 
(Supreme  Court  of  Georgia.    March  22,  1906.) 

1.  Criminal  Law— New  Trial— Amendment 
OF  Motion— Refusal. 

When  an  amendment  is  offered  to  a  motion 
for  a  new  trial,  it  is  the  better  practice  to  al- 
low the  amendment  and  overrule  the  motion, 
if  no  ground  in  the  original  or  amended  motion 
is  meritorious.  But  a  refusal  to  allow  an 
amendment  to  a  motion  for  a  new  trial  will  not 
work  a  reversal  of  the  judgment,  when  the 
amendment  offered  did  not  contain  a  meritorious 
ground. 

2.  Sams— BviDBNOE. 

The  evidence  authorized  the  verdict,   and 
no  sufficient  reason  appears  for  reversing  the 
judgment. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Griffin;  B.  W. 
Hammond,  Judge. 

Andrew  Walker  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

T.  W.  Thurman,  for  plaintiff  in  error.  T. 
E.  Patterson,  for  the  State. 

COBB,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(125  Ga.  2d) 


BISHOP  V.   STATE. 


(Supreme  Court  of  Georgia.    March  22,  1906.) 

Criminal    Law— Evidence  —  Contradictory 

Statements. 

Upon  the  trial  of  a  criminal  case,  incriminat- 
ing statements,  not  offered  for  the  purpose  of 
impeachment,  previously  made  against,  but  not 
in  the  presence  of,  the  defendant,  by  a  witness 
who  upon  such  a  trial  was  sworn  for  the  de- 
fendant, are  not  admissible  for  the  prosecution ; 
and  this  is  true,  whether  such  statements  re- 
late to  matters  of  fact  or  matters  of  opinion. 
Accordingly  it  was  erroneous  upon  such  a  trial 
to  admit  in  evidence  the  statements  of  the  wit- 
ness made  in  the  absence  of  the  defendant,  al- 
though thereafter  sworn  in  his  behalf,  to  the 
effect  that  he  had  told  the  solicitor  that  he  knew 
that  the  defendant  was  guilty. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  14, 
Ont.  Dig.  Oiminal  Law.  (§  950-952.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Forsyth  County ; 
W.  M.  Clark,  Judge. 

J.  M.  Bishop  was  convicted  of  selling  Hquot 
without  a  license,  and  brings  error.  He' 
versed. 
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Person  &  Persons,  for  plaintiff  In  error. 
H.  E.  Ghambliss,  for  the  State. 

ATKINSON,  J.  The  defendant  was  tried 
under  an  accusation  In  a  city  court  and  con- 
victed of  the  offense  of  selling  liquor  without 
a  license.  In  the  course  of  the  trial,  a  witness 
who  was  sworn  for  the  defendant  testified 
as  follows:  "I  went  to  Mr.  Chambliss,  the 
solicitor  of  the  city  court,  who  is  with  Mr. 
Rutherford,  and  he  told  me  that  the  best 
thing  for  Bishop  to  do,  as  there  were  two 
accusations  in  the  court  against  him,  the 
best  thing  for  him  to  do  was  to  plead  guilty 
to  one  of  the  accusations,  and  that  he  would 
nol.  pros,  the  other.  I  told  him  that  I  would 
go  to  see  Mr.  Bishop  and  tell  him  to  do  that, 
as  I  thought  that  was  the  best  way  out  of  it, 
as  he  had  been  dealing  in  whisky  befora 
Mr.  Chambliss  said,  *You  k^ow  he  is  guilty, 
and  it  will  be  lighter  on  him  to  get  the  case 
compromised.'  Mr.  Bishop  was  not  present 
during  this  conversation  with  Mr.  Chambliss 
and  myself.  •  ♦  •  I  told  Mr.  Chambliss 
that  I  knew  Mr.  Bishop  was  guilty."  When 
the  above  testimony  was  offered  in  evidence, 
it  was  objected  to  by  the  defendant  upon  the 
ground  that  It  was  "incompetent,  hearsay^ 
irrelevant,  and  opinion,"  and  the  admission 
of  the  testimony  over  the  objection  of  the  de* 
fendant  is  made  one  of  the  grounds  of  the 
motion  for  new  trial. 

It  is  obvious,  from  the  mere  statement  of 
the  proposition,  that  the  court  erred  in  ad- 
mitting in  evidence  the  conversation  between 
the  solicitor  and  the  witness  as  above  stated. 
It  was  not  admissible  for  the  purpose  of  im- 
peachment, because  the  witness  had  stated 
no  fact  with  which  the  statement  was  in  con- 
flict It  can  only  be  classed  as  irrelevant 
and  hearsay,  and  could  serve  no  purpose  oth- 
er than  to  prejudice  the  case  of  the  defend- 
ant before  the  jury.  To  permit  a  witness,  in 
the  absence  of  the  accused,  to  make  a  con- 
fession for  him.  Is  violative  of  the  most  el- 
ementary principles  of  criminal  law. 

Judgment  reversed.  All  the  Justices  con* 
cur. 


(126  Ga.  41) 

JOHNSON    COUNTY    SAVINGS    BANK   v. 

ROBERTS  &  McCLURE. 
(Supreme  Court  of  Georgia.    March  22,  1906.) 

Bills*  and    Notes— Action   on    Note— Evi- 
dence—New  Trial. 

The  verdict  being  without  evidence  to  sup- 
port it,  the  court  erred  in  not  granting  a  new 
trial. 
(Syllabus  by  the  Court.) 

EiTor  from  Superior  Courtj  Cherokee 
County;    Geo.  F.  Goher,  Judge. 

Action  by  the  Johnson  County  Savings 
Bank  against  Roberts  &  McClure.  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.     Reversed. 

The  Johnson  CJounty  Savings  Bank  sued 
Roberts  &  McClure  on  a  promissory  note 


made  by  the  defendants,  dated  December  3» 
1901,  due  12  months  after  date,  payable  to 
the  order  of  the  £3qultable  Bianufactoring 
Company,  and  indorsed  by  that  company  to 
the  plaintiff.  The  defendants  pleaded  fail- 
ure of  consideration,  and  that  the  plahitifl 
was  not  an  innocent  holder  of  the  note,  but 
purchased  the  same,  if  purchased  by  the 
plaintiff  at  all,  after  its  maturity.  On  the 
trial  the  defendants  admitted  the  ezecotioii 
of  the  note  and  the  plaintiff's  ownership 
thereof.  Both  the  defendants  testified  that 
the  note  was  given  for  a  lot  of  jewelry  which 
turned  out  to  be  absolutely  worthless.  The 
only  evidence  as  to  when  and  how  the  plain- 
tiff acquired  title  to  the  note  was  the  testi- 
mony of  W.  A-  Fry,  who  swore  that  the 
plaintiff  purchased  it  outright  before  matur- 
ity, March  18,  1902,  giving  full  face  value 
for  it,  less  7  per  cent  discount;  that  "the 
Johnson  County  Savings  Bank  had  no  knowl- 
edge of  any  failure  of  consideration,  or 
other  defense  on  this  note  at  the  time  of  the 
purchase,  nor  did  they  know  anything  rela- 
tive to  the  transaction  for  which  the  notes 
were  given  in  payment"  He  furth^  testi- 
fled  that  be  was  cashier  of  the  plaintiff  bank 
and  purchased  the  note  for  the  bank,  and 
was  at  that  time  treasurer  and  cashier 
of  the  Bquitable  Manufacturing  Company. 
There  was  a  verdict  for  the  defendants. 
The  plaintiff's  motion  for  a  new  trial  being 
overruled,  it  excepted. 

J.  8.  Du  Pre  and  Dodd  &  Dodd,  for  plain- 
tiff in  error.  G.  L  Leasley  and  D.  W.  Blair, 
for  defendants  in  error. 

FISH,  G.  J.  (after  stating  the  facts).  A 
bona  fide  holder  of  a  negotiable  promissory 
note,  receiving  the  same  before  due,  for 
value,  is  protected  against  a  plea  of  failure 
of  consideration.  The  holder  of  a  negotiable 
promissory  note  is  presumed  to  be  such  bona 
fide,  and  for  value;  if  either  fact  is  nega- 
tived by  proof,  the  defendants  are  let  in  to 
all  their  defenses;  such  presumption  ia 
negatived  by  proof  of  any  fraud  In  the  pro- 
curement of  the  note.  Civ.  Code  1895,  I 
3696.  "Fraud  in  the  procurement  of  the 
note"  means  fraud  in  its  procurement  by 
the  holder  thereof,  and  has  no  reference  to 
fraud  in  the  contract  out  of  which  the  note 
arises.  Pate  v.  Allison,  114  Ga.  651,  40  S. 
E.  715,  and  citations.  The  defendants  in 
the  present  case  admitted  they  e^^ecuted  the 
note  sued  on,  and  that  the  plaintiff  was  the 
owner  thereof.  Not  only  was  there  a  pre- 
sumption that  the  plaintiff  was  the  bona 
fide  holder,  and  for  value,  but  there  was 
positive  and  uncontroverted  evidence  that 
the  plaintiff  purchased  the  note  for  value, 
before  maturity,  and  without  notice  of  the 
transaction  in  which  the  note  was  given,  or 
of  any  failure  of  Its  consideration,  or  of  any 
other  defense  to  It  The  mere  fact  that  the 
cashier  of  the  plaintiff  bank  was.  at  the 
time  he  discounted  the  note  for  the  benefit 
of  the  bank,  treasurer  and  cashier  of  the 
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Equitable  Manufacturing  Company,  the  pay* 
ee  of  the  note,  was  not  of  itself  suffident  to 
Impute  notice  to  the  bank  of  the  failure  of 
consideration  of  the  note.  Even  assuming 
that  such  cashier,  by  reason  of  the  relation 
he  held  toward  the  bank,  should  have  known 
what-  its  consideration  was,  there  was  no  evi- 
dence that  the  consideration  had  failed  when 
he  discounted  the  paper  as  cashier  of  the 
bank,  and  if  there  had  been,  there  was  no 
evidence  that  he  had  notice  of  the  fact 
Nor  was  there  any  evidence  that  the  bank 
had  fraudulently  procured  the  note.  We 
are  quite  clear,  therefore,  that  the  verdict 
was  without  evidence  to  support  it,  and  that 
a  new  trial  should  have  been  granted. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(125  oa.  e) 

BROUGHTEN  v.  STATE 
(Supreme  Ck>urt  of  Georgia.    March  22,  1900.) 

Gbiminal  Law— Appeal— Review. 

The  special  assignments  of  error,  in  the 
motion  for  a  new  trial,  on  the  admission  of 
evidence  and  on  the  instructions  of  the  court, 
were  withont  merit  The  evidence  amply  war- 
ranted the  verdict  and  no  sufScient  reason  ap- 
pears for  reversing  the  Judgment 
(Syllabus  by  the  Coort) 

Error  from  Superior  Court  Sumter  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

George  Broughten  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Zack  Childers  and  R.  L.  Maynard,  fbr 
plaintiff  In  error.  F.  A.  Hooper,  Sol.  Gen., 
and  Jno.  C.  Hart  Atty.  Gen.,  for  the  State. 


FISH,  C.  J.    Judgment  affirmed. 
Justices  concur. 


All  the 


(126  Ga.  7) 


TISON  V.  STATE. 


(Supreme  Court  of  Georgia.    March  22,  1006.) 

1.  Adultery— EviDERcx. 

Upon  the  trial  of  one  charged  with  the 
offense  of  adultery,  it  is  necessary,  in  order 
to  authorize  a  conviction,  to  prove  by  compe- 
tent evidence  that  at  the  time  of  the  alleged 
offense  both  the  accused  and  the  other  person  al- 
leged to  have  participated  in  the  criminal  act 
were  married  persons.  Kendrick  v.  State,  28  S. 
E.  120,  100  Ga.  360. 

[Ed.  Note. — For  cases  in  point  see  vol.  1, 
Cent  Dig.  Adultery,  U  2,  8.] 

2.  CaiiiiNAL   Law— Adxjltebt  —  Evidence — 
Hearsay— Mabbiaoe  of  Accused. 

The  testimony  of  a  witness  that  the  man 
with  whom  the  accused  was  alleged  to  have 
committed  the  offense  **claims  to  be  a  married 
man"  was  merely  hearsay,  and  such  evidence 
has  no  probative  value.  See  Equitable  Iklort- 
gape  Co.  V.  Watson,46  S.  E.  440,  119  Ga.  283, 
and  citations. 

3.  A  dultebt— Evidence— SumciBNOY. 

There  being  no  evidence  that  the  man  named 
in  the  accusation  was  a  married  man  at  the 
time  of  the  commission  of  the  alleged  offense, 
the  verdict  was  unauthorized,  and  the  court 
erred  in  not  setting  it  aside. 
(Syllabus  by  the  Court) 


Error  from  City  Court  of  Sylvester;  FranK 
Park,  Judge. 

Mollie  Tison  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Payton  &  Hay,  for  plaintiff  in  error.  J. 
H.  Tipton,  Sol.,  for  the  State. 

FIS&,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


(126  Ofu  81) 


ELLIOTT  V.  STATE. 


(Supreme  Court  of  Georgia.    March  22,  1006L) 

ADITLTEBT— EVIDEKCB. 

Where  one  Is  convicted  of  the  offense  of 
adultery  and  fornication,  and  the  evidence  does 
not  disclose  that  either  the  accused  or  the  other 
party  participating  in  tiie  criminal  act  is  mar- 
ried, the  verdict  is  without  evidence  to  support 
it  and  a  new  trial  should  be  granted.  Kendrick 
V.  State,  28  S.  E  120,  100  Qa.  860;  Tison  v. 
State  (Ga.)  supra. 

(Syllabus  by  the  Comrt) 

Error  from  City  Court  of  Nashville;  H. 
B.  Peeples,  Judge. 

John  Elliott  was  convicted  of  cripie^  and 
brings  error.    Reversed.  • 

Hydrides,  Smith  &  Christian,  for  plaintiff 
In  error.  W.  D.  Bule  and  W.  O.  Harrison, 
for  the  State. 


BECK,    J.    Judgment 
Justices  concur. 


reversed.    All   tiM 


OS  Oa.  15) 
COLLINS  V.   STATE. 
(Supreme  Court  of  Georgia.    March  22,  1006.) 

VAGRANOY— EVIUENQB. 

T\liere  a  charge  of  vagrancy,  under  the  act 
of  1905,  was  brought  agamst  a  minor  over  16 
and  under  21  years  of  age,  and  it  did  not  ap* 
pear  that  her  parents  were  unable  to  support 


her,  a  verdict  of  guilty  was  not  warranted  bv 
the  evidence.  Braswell  v.  State,  45  S.  E  063, 
119  Ga,  72. 


[Ed.  Note. — ^For  cases  in  point,  see  voL  47, 
Cent  Dig.  Vagrancy,  M  1,  8.] 

(Syllabus  by  the  Court) 

Error  from  City  CJourt  of  Macon;  Bobt 
Hodges,  Judge. 

Dacie  (Collins  was  convicted  of  vagrancy 
and  brings  error.    Reversed. 

Guyton  Parks  and  B.  W.  Maynard,  for 
plaintiff  in  error.  Wm.  Branson,  Sol.  Gen., 
for  the  State. 

LUMPKIN,  J.  Judgment  reversed*  All 
the  Justices  concur. 


026  Oa.  80) 
SMOOT  V.  STATE. 
(Snpreme  Court  of  Georgia^    March  22,  1906.) 

1*  Cbiminal  Law— Assxonment  of  Ebbob. 

An  assignment  of  error  that  the  court  erred 
in  admitting  evidence  over  the  objection  of  the 
accused  is  not  well  made,  when  it  does  not 
appear  what  the  objection  to  the  evidence  was. 

[Ed.  Note. — For  cases  in  point  see  vol.  IS^ 
Cent  Dig.  Crhninal  Law,  |  2^56.] 
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2.  Sama— Appeai^Rbvisw. 

The  evidence  warranted   the  verdict,   and 
there  was  no  error  In  overruling  the  motion  for  a 
flew  trial. 
(Syllabus  by  the  CJourt.) 

Error  from  City  Ck)urt  of  Griffin;  B.  W. 
Hammond,  Judge. 

E.  G.  Smoot  was  convicted  of  crinle^  and 
brings  error.    Affirmed. 

T.  W.  Thurman  and  J.  J.  Flynt,  for  plain- 
tiff in  error.    T.  E.  Patterson,  for  the  State. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(125  Ga.  27) 

MITGHELL  v.  STATE. 
(Supreme  Gourt  of  Georgia.     March  22,  1906.) 
Criminal  Law— Appeal— Review. 

There  was  no  merit  in  any  of  the  assign- 
ments of  error  attacking  the  court's  charge*  the 
evidence  warranted  the  verdict,  and  the  court 
did  not  err  in  refusing  to  grant  a  new  trial. 
(Syllabus  by  the  Court.) 

Error    from    City    Court    of    Sylvester; 
Frank  Park,  Judge. 

Jim  Mitchell  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

'  Payton  &  Hay,  for  plaintiff  in  error.    J.  H. 
Tipton,  for  the  State. 

BECK,    J.    Judgment    affirmed.    All    the 
Justices  concur. 


(125  Ga.  24) 

LUMPKIN  et  al.  v.  STATE. 
(Supreme  Court  of  Georgia.     March  22,  1906.) 
Criminal    Law  —  EX'Idence  —  Reu abkb    of 

Thtkd  Person. 

Before  the  sayings  of  a  third  person,  made 
in  the  presence  of  one  who  is  subsequently 
clinrged  with  the  commission  of  a  criminal  of- 
fense, should  be  admitted  in  evidence  against 
him,  there  should  be  proof  aflBrmatively  dis- 
closing that  the  circumstances  were  such  as  to 
call  upon  the  accused  to  make  some  response 
to  what  was  said  in  his  presence.  The  circum- 
stances must  require  an  answer  or  denial,  or 
other  conduct,  before  silence  will  amount  to  an 
implied  admission. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §f  898,  899.] 

(Syllabus   by   the   Court.) 

Error  from  Superior  Court,  Fulton  County ; 
L.  S.  Roan,  Judge. 

M.  W.  Lumpkin  and  others  were  convicted 
of  robbery,  and  bring  error.    Reversed. 

T.  J.  Ripley,  R.  R.  Shropshire,  and  W.  B. 
Suttlcfl,  for  plalntlflfs  in  error.  C.  D.  Hill, 
Sol.  Gen.,  for  the  State. 

EVANS.  J.  The  plaintiffs  In  error  were 
jointly  Indicted  for  robbery,  and  upon  their 
(•(•iivictlon  moved  for  a  new  trial,  which 
wjis  refused.  They  sued  out  a  bill  of  ex- 
ceii*'(uis,  assigning  error  upon  the  overniling 
oi  their  motion  lor  a  new  trial,  l.i  \»lKcb  tlity 


complained,  among  other  things,  of  the  illegal 
admission  of  certain  testimony.  The  prose- 
cutor testified  that  he  was  set  upon  by  three 
negro  women,  and  a  sum  of  money  was  forci- 
bly taken  from  his  person  by  one  of  them* 
The  pressure  of  the  case  was  upon  the 
identity  of  the  accused.  Another  witness  tes- 
tified that  he  was  a  police  officer  and  received 
a  telephone  request  to  come  to  the  scene  of 
the  alleged  robbery;  that  he  promptly  re- 
sponded and  arrived  there  within  a  few  min- 
utes, when  he  was  informed  by  the  prosecutor 
that  he  had  been  robbed  by  three  women; 
that  the  prosecutor  indicated  a  boose  In 
which  he  said  the  three  women  had  gone 
after  the  robbery,  whereupon  the  witness 
knocked  on  the  door  and  entered  a  room  In 
which  he  found  two  of  the  defendants  and  a 
colored  man.  Over  objection  of  counsel  for 
the  accused,  this  witness  was  further  permit- 
ted to  testify:  "I  hadn't  mentioned  anything 
about  what  we  were  wanting  at  all,  and  this 
negro  man  spoke  up  and  says,  *How  mndi 
money  did  they  get  off  of  the  old  man?*  That 
was  before  I  opened  my  mouth  in  the  pres- 
ence of  these  women.  He  said  it  In  their 
presence  and  before  he  knew  what  we  want- 
ed at  all."  The  objection  to  this  testimony 
was  that  the  sayings  of  a  third  party  conld 
not  bind  the  defendants,  even  though  made  In 
their  presence.  The  court  overruled  this  ob- 
jection, in  so  far  as  concerned  the  two  de- 
fendants who  were  present  in  the  room  when 
this  occurred. 

Before  the  sayings  of  a  third  person,  made 
in  the  presence  of  one  who  is  subsequently 
charged  with  the  commission  of  a  criminal 
offense,  should  be  admitted  In  evidence 
against  him,  there  should  be  proof  affirm- 
atively disclosing  that  the  circumstances  were 
such  as  to  call  upon  the  accused  to  make 
some  response  to  what  was  said  In  his  pres- 
ence. The  circumstances  must  require  an 
answer  or  denial,  or  other  conduct,  before 
silence  will  amount  to  an  implied  admission. 
Pen.  Code  1895,  §  1003.  The  only  purpose  for 
which  the  evidence  objected  to  could  be  used 
by  the  prosecution  was  to  make  it  the  founda- 
tion of  an  inference  that  the  two  women 
found  in  the  room  with  this  negro  man  had  in- 
formed him  of  the. robbery,  and  that  they 
knew  they  had  robbed  the  prosecutor,  and 
that  the  officer,  accompanied  by  the  prose- 
cutor^  was  upon  their  track  and  had  discover- 
ed their  whereabouts.  If,  in  point  of  fact 
the  negro  man  was  told  by  the  women  of  the 
robbery,  he  was  a  competent  witness  to  so 
testify,  and  it  was  incumbent  on  the  state  to 
prove  its  case  by  direct  evidence,  not  by  mere 
hearsay.  For  aught  that  appears,  this  third 
person  may  have  obtained  his  knowledge  of 
the  robbery  from  a  rejjort  made  by  the  per- 
son who  was  robbed,  or  from  persons  other 
than  the  defendants;  and  the  fact  that  be 
made  the  remark  to  the  officer  in  the  presence 
of  two  of  the  defendants  did  not  demand  an 
explanation  from  them  as  to  the  source  from 
which  he  had  acquired  his  information  con- 
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cerning  the  robbery.  The  remark  was  ad- 
dressed to  the  officer,  not  to  them*  and  It  Is 
purely  a  matter  of  Inference  whether  or  not 
the  speaker  referred  to  the  defendants  as 
the  persons  who  had  taken  the  money  of  the 
prosecutor.  Unless  the  accused  understood 
that  he  meant  to  charge  them  with  the  rob- 
bery, certainly  they  were  under  no  obligation 
to  make  any  explanation  or  reply.  Simmons  v. 
State,  115  Ga.  576,  41  S.  E.  98a,  and  citations. 
As  was  said  by  Warner,  J.,  in  Rolfe  v.  Rolfe, 
10  Ga.  146,  nothing  "can  be  more  dangerous 
than  this  kind  of  evidence.  It  should  always 
be  received  with  caution,  and  never  ought 
to  be  received  at  all,  unless  the  evidence  Is 
of  direct  declarations  of  that  kind  which 
naturally  calls  for  contradiction;  some  as- 
sertion made  to  the  party  with  respect  to  his 
right  which,  by  his  silence,  he  acquiesces  in.*' 
In  the  present  case  it  does  not  appear  that 
the  defendants  in  whose  presence  the  re- 
mark was  made  remained  silent,  or  indicated 
by  their  conduct  that  they  understood  they 
were  under  suspicion,  or  that  the  remark 
made  to  the  officer  had  any  reference  to  them. 
Under  the  circumstances,  we  think  the  ac- 
cused were  not  called  on  to  speak,  and  that 
the  court  should  have  rejected  the  testimony 
of  the  officer  to  which  objection  was  made. 

The  other  assignments  of  error  relate  to 
matters  with  which  it  is  unnecessary  to  deal, 
as  we  feel  constrained  to  order  a  new  trial 
for  the  reasons  above  indicated,  and  none  of 
the  questions  thereby  presented  can  have  any 
practical  bearing  upon  another  hearing  of 
the  case. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(12S  Oa.  18) 

TIBBS  V.  CITY  OP  ATLANTA. 
(Supreme  Court  of  Georgia.    March  22,  1906.) 

1.  Certiobabi— When  Lies— Boako  of  Polios 
commissionebs. 

A  judgment  of  a  board  of  police  commis- 
sioners, discharging  a  policeman,  after  a  trial 
in  the  manner  prescribed  by  the  law  creating 
the  board,  is  subject  to  review  on  certiorari. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
CJent.  Dig.  Certiorari,  §  38;  vol.  36,  Cent  Dig. 
Municipal  Corporations,  §  505.] 

2.  Municipal   Corpobations  —  Police  Com- 
missioners—Trial  OP  Policeman. 

Where  the  charter  of  a  city  vests  the  au- 
thority in  such  a  board  to  select,  control,  and 
discipline  the  police  force  of  the  city,  and  no 
provision  is  made  for  disqualifying  a  member 
from  acting  in  a  case  where  he  may  be.  biased 
or  prejudiced  against  the  policeman  on  trial, 
an  objection  cannot  be  properly  made  to  a 
member  of  a  board  participating  in  liie  trial 
on  this  ground. 

[Ed.  Note. — For  cases  in'  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  §  497.J 

3.  Same— Membership  op  Board. 

\\liere  the  membership  of  the  board  is  in- 
creased by  a  statute  enacted  pending  a  trial, 
the  new  member  added  under  the  authority  of 
such  a  statute  hai^  no  right  to  participate  in 
tlie  trial ;  and  this  is  true,  although  the  -person 
who  has  become  a  member  was  present  at  all 


the  sittings  of  the  board,  and  heard  all  the  evi- 
dence adduced  on  the  trial. 

[Ed.  Note. — For  cases  In  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  §  497.] 

4.  Same— Dismissal  of  Policeman. 

A  board  of  police  commissioiMrs  may  dls* 
charge  a  policeman  for  conduct  prior  to  his 
employment,  when  it  subsequently  appears 
that  such  conduct  would  disqualify  the  per- 
son from  efficient  service,  or  the  retention 
of  such  person  is  not  calculated  to  improve  th« 
discipline  or  efficiency  of  the  force.  Especially 
is  this  true  where  the  conduct  consists  of  acts 
done  during  a  previous  term  of  service  as  a 
policeman. 

[Ed.  Note. — For  cases  In  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  §§  492,  503.] 

5.  Certiorari— Review— Scope— Removal  op 
Policeman. 

The  result  of  a  trial  before  such  a  board, 
as  expressed  in  its  findings,  lilie  a  verdict  in  an 
ordinary  case,  is  to  have  a  reasonable  intend- 
ment, and  a  reasonable  construction,  and  is 
not  to  be  set  aside  except  for  necessity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  §§  5(>4r-507.] 

6.  Municipal   Corporations  —  Removal   of 
PoLi  CEMAN— Evidence— Sufficiency. 

The  finding  of  the  board  in  the  present  case 
was  in  effect  that  the  policeman  was  guilty  as 
charged,   and  as  such   was  authorized  by   the 
evidence. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  L.  Pendleton,  Judge. 

CerUorari  by  S.  T.  Tibbs  against  the  city 
of  Atlanta.  From  an  order  overruling  the 
certiorari,  Tibbs  brings  error.    Affirmed. 

Tibbs,  a  patrolman  in  the  police  depart- 
ment of  the  city  of  Atlanta,  was  tried  before 
the  board  of  police  commissioners  upon 
certain  charges,  specification  No.  2  being  In 
the  following  language:  "Circulating  false 
reports  against  an  officer,  knowing  them  to 
be  false  when  so  circulated."  This  was 
afterwards  amplified  so  as  to  read  as  follows: 
"That  Ofllcer  Tibbs  on  March  26,  1903,  cir- 
culated a  report  by  making  an  aflldavit 
which  is  dated  March  26,  1903,  in  which  he 
states  that  on  Monday  morning,  which  was 
March  23d  in  which  he  claims  that  I  made 
use  of  the  following  expressions:  *I  heard 
him  talking  about  Paul  Hubbard.  I  don't 
give  a  damn.  I  have  got  four  commissioners 
on  my  side,  and  I  am  going  to  do  as  I  damn 
please  while  I  am  down  here,'  etc^-the  same 
being  untrue  when  so  made."  A  hearing 
was  had  at  which  Tibbs  was  present,  rep- 
resented by  counsel.  Witnesses  for  both 
sides  were  sworn  and  examined.  Tibbs  was 
acquitted  of  all  the  charges  save  specification 
No.  2,  the  finding  of  the  board  on  that  charge 
being  as  follows:  "that  he  (Tibbs)  be  found 
guilty  of  charge  and  specification  No.  2,  In 
that  he  made  an  affidavit  that  Capt  Moon 
had  used  certain  language,  in  speaking  about 
Paul  Hubbard  and  the  commissioners,  which 
had  not  been  proven  true." 

A  motion  was  then  adopted  "that  he  (Tibbs) 
be  discharged  from  the  force."  Tibbs  ap- 
plied to  the  superior  court  of  Fulton  county 
for  a  writ  of  certiorari,  and,  In  his  petition, 
assigned  error  upon  the  finding  of  the  board 
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of  commissioners,  for  the  following  reasons: 
(1)  That  over  the  objection  of  Tibbs  a  desig- 
nated member  of  the  board  was  permitted  to 
participate  in  the  trial,  who  had  used  ex- 
pressions, pdor  to  the  hearing,  showing  bias 
and  prejudrce  against  him.  (2)  That  the 
board  of  commissioners  refused  to  permit  the 
chairman  of  the  police  committee  of  the  city 
council  of  Atlanta  to  participate  in  the  trial, 
an  amendment  to  the  charter  of  the  city  of 
Atlanta  having  been  passed,  pending  the 
trial,  making  the  chairman  of  that  commit- 
*  tee,  ex  officio,  a  member  of  the  board  of 
police  commissioners.  (3)  That  the  board  of 
commissioners  refused,  upon  motion  made 
by  a  member,  to  reconsider  their  action.  (4) 
That  the  verdict  was  contrary  to  the  evi- 
dence. Errors  were  also  assigned  upon  the 
form  of  the  judgment  The  writ  was 
sanctioned,  the  board  of  commissioners 
answered,  and,  after  a  hearing,  the  certiorari 
was  overruled.  To  this  ruling  Tibbs  ex- 
cepted. 

Walter  McElreath,  for  plaintiff  In  error. 
J.  L.  Mayson  and  W.  P.  Hill,  for  defendant 
in  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  The  proceeding  before  the  board  of 
police  commissioners  was  quasi-judicial  in 
its  nature,  and  the  judgment  of  the  board  Is 
subject  to  review  like  that  of  any  other 
tribunal  exercising  Judicial  functions.  See 
Garr  v.  Augusta,  124  Ga.  116^  52  S.  B.  300; 
Gill  V.  Brunswick,  118  Ga.  85,  44  S.  E.  830, 
and  cit 

2.  The  board,  as  organized  for  the  pur- 
pose of  trial,  if  not  technically  a  court,  was 
certainly  about  to  proceed  in  the  exercise  of 
judicial  functions.  Its  members  partook 
both  of  the  nature  of  judges  and  jurors. 
They  were  to  decide  both  the  law  and  the 
facts  of  the  case  under  consideration.  While 
they  had  imposed  upon  them  the  duties  usual- 
ly required  of  jurors,  they  acted  more  in  the 
nature  of  judges  than  jurors;  that  is,  they 
were  judges  authorized  by  law  to  pass  upon 
questions  of  fact.  They  are  to  be  dealt  with, 
therefore,  under  the  rules  controlling  the 
powers,  duties,  and  conduct  of  judges.  The 
accused,  at  the  inception  of  the  trial,  objected 
to  one  of  the  members  of  the  board  presiding 
in  the  case,  the  ground  of  objection  being 
that  he  had,  prior  to  the  trial  of  the  case, 
used  expressions  indicating  bias  or  prejudice 
against  the  accused.  The  board  overruled 
this  objection,  and  the  trial  proceeded,  with 
the  alleged  disqualified  member  participating 
so  far  as  the  hearing  of  evidence  and  argu- 
ment, and  consultation,  were  concerned.  It 
appears  from  the  record  that  he  did  not  vote 
upon  the  question  of  guilt  or  Innocence,  nor 
on  the  question  of  punishment  to  be  imposed. 
It  is  claimed  that  his  presence  on  the  board 
during  the  progress  of  the  case  vitiated  the 
triaL  It  Is  an  ancient  rule  that  a  man  can- 
not be  a  judge  in  his  own  case.  The  maxim 
which  lays  down  this  rule  is  founded  upon 


common  justice  and  common  decency.  It 
was  said  in  one  case  tbat  even  an  act  of 
Parliament  could  not  make  a  man  a  Judge 
in  his  own  case.  Day  v.  Savage,  Hob.  87. 
There  are  rulings  in  this  country  to  the  effect 
that  It  is  beyond  the  scope  of  legislative 
authority  to  confer  power  upon  a  person  to 
act  as  a  Judge  in  his  own  case.  17  Am.  & 
Eng.  Ency.  Law  C2d  Ed.)  783.  At  common 
law,  when  the  Judge  had  an  interest  in  the 
case,  that  is,  such  an  interest  as  would  dis- 
qualify a  witness  under  the  common-law 
rule,  he  was  prohibited  from  presiding  in  the 
case. '  Relationship  to  a  party,  or  having 
acted  as  counsel,  or  having  presided  in  the 
case  as  a  Judge  in  an  inferior  court,  did  not 
disqualify  a  Judge  at  common  law.  These 
are  disqualifications  under  the  statute  in  this 
state,  if  the  degree  of  relationship  is  within 
the  fourth  degree  of  consanguinity  or  aflSni- 
ty.  Glv.  Code  1895,  f  4045.  Prejudice  or 
bias  on  the  part  of  the  Judge,  not  based  on 
interest,  nor  on  any  other  ground  not  named 
in  the  statute,  exhibition  of  partisan  feeling, 
or  unnecessary  expression  of  opinion  upon 
the  Justice  or  merits  of  the  controvovy,  are, 
as  a  general  rule,  not  assignable  as  a  ground 
for  disqualification.  While  the  use,  by  one 
who  is  to  preside  in  a  case,  of  expressions 
indicating  bias  or  prejudice  against  a  party 
are  exceedingly  indecorous,  improper,  and 
reprehensible,  and  calculated  to  throw  sus- 
picion upon  the  administration  of  the  law, 
in  the  absence  of  a  statute  they  cannot  be 
made  a  ground  of  disqualification.  17  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  738;  Taylor  v. 
Williams,  26  Tex.  583;  In  re  Davis'  Estate 
(Mont)  27  Pac.  342;  Sjoberg  v.  Nordin 
(Minn.)  5  N.  W.  677;  McDowell  v.  Levy  (CJaL) 
8  Pac.  857.  The  judge  who  is  conscious  of 
prejudice  or  bias  in  his  own  mind  might  well 
decline  to  preside,  and  even  if  unconscious 
of  it,. if  such  an  objection  is  made,  and  the 
circumstances  are  such  that  his  presiding 
would  be  calculated  to  bring  discredit  upon 
the  administration  of  the  law,  he  might, 
with  propriety,  refuse  to  participate  in  the 
trial.  But  if  a  Judge  so  situated  is  a  mem- 
ber of  a  board,  and  there  is  no  provision  of 
law  for  filling  his  place  in  case  he  should  be 
disqualified,  or  decline  to  preside,  and  his 
absence  would  reduce  the  board  to  a  num- 
ber less  than  a  quorum,  he  should  not  refuse 
to  participate  in  the  trial,  and  thus  prevent 
the  due  course  of  the  administration  of  the 
law.  There  being  nothing  in  the  general  law 
of  this  state  which  would  disqualify  the 
member  of  the  board  to  whom  objection  was 
made,  and  there  being  nothing  in  the  act 
creating  the  board  which  would  have  this 
effect,  the  objection  of  the  accused  to  the 
member  sitting  was  properly  overruled. 
3.  While  the  trial  was  pending,  an  act  of 
the  General  Assembly  was  passed  increas- 
ing the  membership  of  the  board  of  police 
commissioners  by  making  the  chairman  of 
the  police  committee  of  th^  city  council,  ex 
officio,  a  member.     The  person  who  held 
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th!8  poBltioii  at  the  time  tbe  trial  began, 
as  well  as  at  the  time  that  the  act  was 
passed,  was  present  as  a  spectator  during 
all  of  the  stages  of  the  trial,  and,  after  the 
passage  of  the  act,  asked  that  he  be  al- 
lowed to  take  part  in  the  subsequent  pro- 
ceedings of  the  trial  as  a  member  of  the 
board.  The  board  declined  to  allow  him  to 
take  any  part  in  the  trial  as  a  member 
of  the  board.  There  was  no  error  In  this 
miing.  While  he  heard  the  erldence,  he  was 
not  a  member  of  the  board  at  the  time  he 
heard  it,  and  therefore  did  not  hear  it  under 
those  conditions  under  which  the  law  con- 
templates that  one  acting  as  a  Judge  should 
hear  it  He  did  not  realize,  at  the  time  that 
he  heard  the  evidence,  that  he  was  to  pass 
upon  It  in  a  Judicial  capacity,  and  it  is  nat- 
ural that  he  would  not  have  paid  such  at- 
tention to  what  was  transpiring  before  the 
board  as  he  would  have  done  if  he  had  been 
conscious  of  the  responsibility  resting  upoo 
him.  In  addition  to  this,  the  trial  should 
be  had  before  the  board  as  it  was  consti- 
tuted by  law  at  the  time  the  trial  began; 
and  it  is  not  to  be  presumed  that  the  General 
Assembly  intended  that  the  new  member 
should  participate  in  a  pending  trial.  In 
the  absence  of  express  terms  in  the  legisla- 
tive act,  a  result  such  as  would  have  been 
brought  about  by  allowing  the  new  member 
to  preside  will  not  be  permitted.  It  is  by 
no  means  clear  that  the  General  Assembly 
would  have  the  power  to  do  it  by  express 
declaration. 

4.  It  was  contended  that  the  board  had 
no  right  to  discharge  Tibbe  for  the  reason 
that  the  act  he  was  charged  with  had  been 
committed  before  his  term  of  service  began. 
It  appealed  that  Tibbs  had  been  serving 
as  a  policeman  and  that  his  term  had  ex- 
pired, and  it  was  during  the  service  of  this 
expired  term  that  he  committed  the  act 
charged  against  him.  He  was  afterwards 
re-elected.  The  contention  is  that  after  a 
policeman  has  been  elected  the  board  of 
police  commissioners  have  no  right  to  dis- 
charge him  for  conduct  prior  to  his  elec- 
tion, if  such  conduct  was  known  to  the 
board  at  the  time  of  his  election.  We  can- 
not assent  to  a  proposition  which  will 
so  hamper  the  board  in  its  control  of  the 
officers  or  the  police  department  The  board 
may  know  of  the  conduct  of  an  Individual 
who  is  elected,  and  at  the  time  of  the  elec- 
tion may  not  have  a  Just  appreciation  of 
the  iniurious  effects  upon  the  efficiency  and 
discipline  of  the  force  that  the  election  of 
such  a  person  would  have,  and  It  would  be 
disastrous  to  the  public  interests  if  they 
were  compelled  to  keep  in  the  employ  of 
the  city  a  policeman  whose  conduct  was, 
prior  to  his  election,  of  such  a  charact^  as 
to  make  him  a  disturbing  element  in  the 
force.  As  was  said  by  Judge  Jackson,  in  his 
concurring  opinion  in  Queen  v.  City  of  At- 
lanta, 69  Ga.  322:    *'The  public  commission- 


ers, in  my  Judgment  have  full  control  of 
the  police  force  of  the  city  of  Atlanta.  It 
is  their  duty  to  see  to  it  that  this  force  Is 
fit  for  duty,  and  it  may  take  cognizance  of 
the  conduct  of  the  police,  past  or  present 
which  imfits  them,  or  either  of  them,  for 
duty.  •  •  •  The  Jurisdiction  of  the  com- 
missioners extends  over  his  whole  character 
and  conduct  And  it  ought  to  be  so."  Es- 
pecially would  this  be  true  in  a  case  where 
a  policeman  had  been  serving  the  city, 
had  been  re-elected  from  time  to  time,  and 
the  conduct  which  was  made  the  basis  of 
the  discharge  was  an  act  done  while  a 
policeman,  and  of  such  a  nature  asi  inevit- 
ably to  produce  serious  injury  to  the  proper 
discipline  of  the  force. 

5.  The  finding  of  the  board  is  not  couched 
in  that  perspicuous  language  which  would 
be  used  by  an  accurate  and  painstaking  law- 
yer, but  being  in  effect  the  verdict  in  the 
case,  it  at  least  should  be  dealt  with  in  the 
same  way  that  the  law  deals  with  an  ordi- 
nary verdict  Every  reasonable  Intendment 
Is  to  be  indulged  in  its  favor.  A  reasonable 
construction  is  to  be  placed  upon  its  lan- 
guage, and  It  is  not  to  be  avoided  and  set 
aside  unless  it  is  absolutely  Impossible  to 
determine  what  was  the  intent  of  the  com- 
missioners. There  can  be  no  doubt  but  that 
it  was  the  intent  of  the  commissioners  to 
find  the  accused  guilty  of  specification  Na 
2  in  the  charge.  The  latter  part  of  the  find- 
ing does  produce  some  confusion,,  and 
one  disposed  to  be  hypercritical  might  see  In 
these  words  that  the  police  commissioners 
had  placed  the  burden  upon  the  accused  of 
proving  his  innocence.  But  such  is  not  a 
reasonable  construction  of  the  verdict  It 
simply  means  this :  the  accused  is  guilty  of 
circulating  a  report  which  we  find  to  be 
false,  and  there  is  no  evidence  before  us  to 
authorize  any  other  finding.  While  we  have 
construed  this  finding  under  the  ordinary 
rules  in  reference  to  verdicts,  there  is  au- 
thority that  the  findings  of  an  Inferior  Ju- 
dicatory of  the  class  to  which  this  board 
belongs  are  to  be  construed  even  more  lib- 
erally than  verdicts  are  construed.  People 
v.  Com'rs,  93  N.  Y.  103. 

6.  There  was  evidence  to  authorize  the 
finding,  and  the  Judge  of  the  superior  court 
h^s  approved  the  same,  and  we  see  no  rea- 
son why  his  discretion  should  be  con- 
trolled. It  appears,  that  at  a  subsequent 
meeting  of  the  board  a  motion  was  made  to 
reconsider  the  action  in  finding  Tibbs  guilty 
and  dismissing  him  from  the  force,  and  that 
a  majority  of  the  board  voted  against  this 
motion.  Error  is  assigned,  in  the  certiorari, 
upon  the  refusal  of  the  board  to  recouftid- 
er  Its  action.  Even  if  the  board  had  auth«)r- 
ity  to  reconsider  its  action  in  the  matter 
so  far  as  setting  aside  their  Judgment  there 
Is  nothing  which  appears  in  the  record 
which  renders  erroneous  the  refusal  in  the 
present  case.     The  board  has   very  broad 
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powers,  and  probably  has  the  right  to  re- 
instate a  policeman  upon  the  force,  not- 
withstanding his  conviction  and  dismlRsal 
After  a  trial ;  but  it  is  to  be  doubted  whether 
a  right  to  set  aside  a  judgment  of  dismissal 
rests  in  the  board.  As  it  is  an  inferior  ad- 
judicatory such  an  action  would  be  in  effect 
the  granting  of  a  new  trial.  It  might,  with- 
out regard  to  the  former  judgment,  re-elect 
the  policeman  or  reinstate  him,  but  the 
judgment  of  dismissal,  with  all  its  legal 
consequences,  whatever  they  might  be,  would 
remain  unchanged,  until  that  judgment  was 
set  aside  in  the  manner  prescribed  by  law. 
We  see  no  reason  for  reversing  the  judg- 
ment 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(125  Oa.  1) 
DUREN  V.   CITY   OF  THOMASVIIJ:iB. 

/Supreme  Court  of  Georgia.    March  22.  1906.) 

/.  Jury—Right  to  Juby  Teial. 

One  accused  of  violating  an  ordinance  of  a 
inunicipality  is  not  entitled  to  trial  by  jury 
when  arrainged  in  the  municipal  court. 

[Ed  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Dig.  Jury,  S  152.] 

2.  Criminal    Law— Evioknce    Unlawfuixt 

Procured. 

Evidence  tending  to  establish  the  guilt  of 
one  accused  of  crime,  procured  by  an  unlawful 
search  of  the  premises  of  the  accused  before 
he  is  charged  with  the  commission  of  the  offense, 
is  admissible  against  him  upon  his  trial  there- 
for, although  he  protested  against  such  search 
and  seizure  at  the  time  they  were  made. 

[Ed.  Note. — ^B'or  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §8  875,  876.] 

8.   Same— Appeal— Objsctions   Not  Raised 

Below. 

Neither  the  superior  court  nor  this  court 
can  consider  questions  raised  in  a  petition  for 
certiorari  that  were  not  before  the  trial  judica- 
tory. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Thomas  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Tom  Duren  was  convicted  of  violating  an 
ordinance  of  the  city  of  ThomasvUle,  and 
brings  error.    Aflftrmed. 

Theo.  Titus,  for  plaintiff  In  error.  W.  C. 
Snodgrass,  for  defendant  In  error. 

BECK,  J.  Duren  was  convicted  in  the 
mayor's  court  of  ThomasvUle  of  having  on 
hand  for  sale  certain  Intoxicating  liquors. 
He  applied  to  the  judge  of  the  superior  court 
for  a  writ  of  certiorari,  alleging  that  the 
verdict  was  contrary  to  the  evidence,  that 
the  mayor  erred  in  refusing  to  allow  him  a 
trial  by  jury  and  In  refusing  to  exclude  cer- 
tain evidence,  and  that  the  verdict  was  con- 
trary to  law,  in  that  the  ordinance  under 
which  he  was  convicted  was  void.  The  cer- 
tiorari was  denied,  and  Duren  excepted. 

1.  There  Is  no  merit  in  the  contention  of 
the  accused  that  he  was  entitled  to  be  tried 
by  a  jury.  Little  t.  Mayor,  123  Ga.  603,  61 
S.  E.  50L 


2.  The  evidence  admitted  over  the  obje^ 
tlon  of  the  defendant,  complained  of  in  the 
petition  for  certiorari,  was  the  following  tes- 
tlmony  of  the  city  marshal,  who  had  prerl- 
ously  sworn  that  be  had  been  Informed  tiie 
accused  was  In  possession  of  Intoxicants: 
"I  telephoned  to  Mayor  Roddenbery  and  re- 
ported the  matter  to  him.  He  told  me  over 
the  phone  to  take  the  policemen  and  searcb 
Mr.  Duren's  [accused's]  store,  and.  If  we 
found  any  whisky  or  Intoxicants,  to  seize 
them  and  bring  them  to  hiUL  I  went  with 
*  *  *  two  policemen  and  searched  Mr. 
Duren's  store,  over  his  protest,  and  found  a 
quantity  of  Intoxicants.  It  was  in  packages. 
We  seized  and  by  order  of  the  mayor  we  de- 
stroyed it  I  have  saved  one  of  the  bottles 
I  seized,  and  have  it  here  [exhibiting  bottle]. 
We  had  no  warrant  for  Mr.  Duren,  or  any 
other  authority  to  search  his  place  of  busi- 
ness or  seize  his  goods,  except  the  order  of 
the  mayor  over  the  phone.  We  did  not  a^ 
rest  him  before  the  search  was  made.''  This 
evidence  was  objected  to  on  the  ground  that 
the  marshal's  information  'S^as  acquired  by 
forcible  and  unlawful  search  of  petitioner's 
premises  and  seizure  of  his  goods  under  a 
verbal  order  Issued  by  the  mayor  (be  beins 
the  judge  of  said  police  court  the  day  said 
order  was  Issued),  for  the  express  purpose 
of  procuring  testimony  upon  which  to  found 
the  charge  against  petitioner,  and  upon  whidi 
to  subsequently  try  and  convict  him,  and 
upon  the  further  ground  that  the  same  was 
inadmissible  because  in  violation  of  the  Con- 
stitution and  laws  of  Georgia  providing  that 
no  man' shall  be  compelled  to  furnish  testi- 
mony upon  which  to  convict  himself."  That 
this  evidence  was  admissible  cannot  now 
be  doubted.  See  the  well-considered  opini(n 
in  Williams  v.  State.  100  Ga.  511,  28  S.  E. 
624,  39  L.  R.  A.  269,  where  it  was  held  that 
evidence  is  not  inadmissible,  though  It  "be 
the  fruits  of  an  Illegal  and  wrongful  searcb 
and  seizure.**  And,  as  clearly  pointed  out 
in  the  case  of  Dozier  v.  State,  107  Ga.  710, 
83  S.  E.  418,  there  is  a  vast  difference  be- 
tween searching  the  premises  of  one  suspect- 
ed of  crime  and  seizing  any  evidence  of  guilt 
and  compelling  the  person  under  suspicion 
to  himself  produce  the  evidence  upon  whicb 
he  could  be  convicted.  The  crltwion  is,  who 
furnished  or  produced  the  evidence?  If  tbe 
person  suspected  is  made  to  produce  the  in- 
criminating evidence,  It  is  inadmissible.  Ev- 
ans V.  State,  106  Ga.  519,  82  S.  E.  659,  71 
Am.  St  Rep.  269.  But  if  his  person  or  be- 
longings are  searched  by  another,  although 
without  a  vestige  of  authority,  the  evidence 
thus  discovered  may  be  used  against  him. 
Williams  v.  State,  supra.  There  is  no  con- 
tention that  the  defendant  in  the  instant  case 
furnished  the  evidence;  the  undisputed  tes- 
timony being  that  it  was  found  by  the  mar- 
shal during  his  unlawful  search.  Hence  we 
hold  that,  under  the  repeated  rulings  of  this 
court,  the  evidence  was  admissible. 

3.  The  ground  that  the  ordinance  is  void 
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was  not  presented  to  tbe  consideration  of  the 
trial  court,  and  therefore  will  not  be  consid- 
ered. Hood  V.  Mayor,  113  Ga.  190.  38  S.  E. 
409.    The  eridence  warranted  the  verdict 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(125  Ga.  10) 

BENNETT  v.  STATE. 
(Supreme  Court  of  Georgia.     March  22,  1906.) 

Criminal    Law  —  Cebtiobabi  —  Failube   to 

Pile  Affidavit. 

For  the  want  of  the  requisite  affidavit, 
this  case  comes  within  the  ruling  in  the  case 
of  King  V.  State,  50  S.  E.  64,  122  Ga.  153, 
wherein  it  was  held  that  "this  court  will  not 
interfere  with  the  order  of  the  judge  of  the 
superior  court  refusing  to  sanction  a  writ  of 
certiorari  from  a  judgment  of  conviction  in  a 
county  court,  where  the  record  fails  to  show 
that  the  petitioner  filed  the  affidavit  required  by 
Pen.  Code  1895.  8  765." 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Gwinnett 
County;   R.  B.  Russell,  Judge. 

C.  Bennett  was  convicted  of  crime.  From 
an  order  denying  a  writ  of  certiorari,  he 
brings  error.    Affirmed. 

C.  O.  Dobbs  and  Jos.  W.  Green,  for  plain- 
tiff in  error.  S.  J.  Tribble,  Sol,  Gen.,  J.  N. 
Poole,  Sol.,  and  D.  K.  Johnston,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(125  Ga.  6) 


C^SAR   V.    STATE. 


(Supreme  Court  of  Georgia.    March  22,  1906.) 

Criminal   Law—Reuabkb    of    Pbosecutihg 

Attorney. 

This  case,  upon  its  facts,  is  controlled  by 
the  decision  of  this  court  in  Minor  v.  State,  48 
S.  E  198,  120  Ga.  490,  and  a  new  trial  is 
ordered  solely  because  of  the  improper  argu- 
ment of  counsel  for  the  state  touching  the  fail- 
ure of  the  accused  to  avail  himself  of  his 
privilege  of  making  a  statement  to  the  jury  in 
his  own  behalf. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  8  1672.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

I^wlB  Csesar  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Payton  &  Hay,  for  plaintiff  in  error.  J.  H. 
Tipton,  Sol.,  for  the  State. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(125  Ga.  6) 

THOMPSON    V.    STATE. 
(Supreme  Court  of  Georgia.    March  22,  1906.) 
Ciu.MiNAL  Law— Appeal— Review. 

No  errors  of  law  are  complained  of:  the 
pvidfwp.   though   circumstantial,   was  sufficient 
CO  authorize  a  conviction;  and  the  court  did  not 
err  in  refusing  to  grant  a  new  trial. 
(Syllabus  by  the  Court.) 


Error  ftom  City  Court  of  Douglas;  Levi 
O'Steen,  Judge. 

W.  A.  Thomps(m  was  convicted  of  crime, 
and  brings  error.    Af&rmed. 

J.  J.  Rogers,  for  plaintiff  in  error.  M. 
D.  Dlckerson  and  W.  C.  Lankford,  for  the 
State. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(125  Oa.  3) 


ARMOR  T.    STATE. 


(Supreme  Court  of  Georgia.    March  22,  1906.) 

1.  Jury— Impaneling  —  Disquaufioation  — 
Settino  Abide. 

After  a  jury  has  been  impaneled,  and  be- 
fore the  prosecuting  counsel  submits  any  of 
his  evidence  in  the  case,  if  it  is  discovered  that 
a  member  of  the  jury  is  disqualified,  he  may 
be  set  aside  and  a  new  jury  impaneled.  The 
fact  that  the  order  recites  that,  upon  the  dis- 
qualification of  the  juror  being  ascertained,  the 
solicitor  moved  that  a  mistrial  be  declared, 
and  the  defendant's  counsel  objected;  that  the 
motion  was  withdrawn,  and  the  solicitor  offered 
to  proceed  to  trial  before  the  iury  as  impaneled, 
or  before  the  remaining  qualified  jurors;  that 
the  defendant's  counsel  objected  to  both  of  these 
motions;  and  that  the  solicitor  renewed  his 
former  motion  to  have  a  mistrial  declared,  which 
was  sustained— does  not  alter  the  ruling  set 
forth  above. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  81, 
CJent  Dig.  Jury,  §  635.] 

2.  Cbiminai.  Law— Continuance. 

It  appearing  that  after  a  mistrial  was  de- 
clared the  case  Was  continued  to  the  next  term, 
and  there  being  nothing  to  show  that  there 
were  other  jurors  present,  or  that  there  was 
not  sufficient  ground  for  such  continuance,  er- 
ror will  not  be  presumed  on  that  account. 

3.  Same— FoBMEB  Jeopabdt. 

After  another  jury  had  been  impaneled, 
a  plea  of  former  jeopardy,  which  set  forth  the 
occurr^ice  as  stated  in  the  preceding  notes, 
was  properly  stricken. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  fi  340.] 

(Syllabus  by  the  .Ck>urt.) 

Error  from  Superior  Court,  Taliaferro 
County;   H.  M.  Holden,  Judge. 

Andrew  Armor  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

TThe  case  came  on  for  trial  at  the  March 
term  of  the  county  court  After  the  jury  had 
been  impaneled  and  sworn,  and  after  arraign- 
ment and  plea,  but  before  any  evidence  had 
been  introduced,  it  was  discovered  that  one  of 
the  jurors  was  a  first  cousin  of  the  pros- 
ecutor. Upon  this  being  made  to  appear,  the 
solicitor  made  the  motion  resulting  in  the  rul- 
ing set  out  In  tbe  first  headnote.  The  case 
was  then  continued,  and  at  the  April  term 
was  again  called  for  trial,  and  the  plea  of 
former  jeopardy  was  filed,  which  was  strick- 
en by  the  court  on  motion.  The  defendant 
was  found  guilty,  and  sued  out  a  writ  of 
certiorari  to  the  superior  court,  and  upon  the 
hearing  it  was  overruled,  and  the  verdict  an<J 
Judgment  affirmed.    The  defendant  exceptedi 
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J.  A^  Beazley,  for  plaintiff  In  error.  David 
W.  Meadow,  Sol.  Gen.,  and  Hanes  Cloud, 
SoL,  for  the  State. 

LUMPKIN.  J.  (after  stating  the  facts). 
Our  rulings  are  sufficiently  stated  in  the 
headnotes.  There  is  no  controversy  that  the 
juror  was  disqualified.  The  right  to  set  aside 
a  Juror  under  such  circumstances  and  to 
continue  the  case,  If  there  be  ground  for  it, 
Is  settled.  See  Pen.  Code  1895,  §  073,  par. 
4;  Jaclcson  v.  State,  51  Ga.  402. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(126  Qa.  48) 


LEWIS    V.    STATE. 


(Supreme  Court  of  Georgia.    March  23»  1906.) 

1.  Cbiminal   Law— Trial— iNSTBXTcnoNS. 

In  the  absence  of  a  proper  written  request, 
it  is  not  error  for  the  trial  court  to  fail  to 
instruct  the  jury  on  the  subject  of  impeachment 
of  witnesses,  credibility  of  witnesses,  or  the 
rule  as  to  reconciling  conflicting  testimony.  See 
Steed  ▼.  State.  51  S.  E.  627,  323  Ga.  5fi9  (3); 
Freeman  v.  Colemon.  14  S.  E.  551.  88  Ga. 
421  (8) :  Stevens  ▼.  Cen.  R  Co.,  5  S.  B.  253,  80 
Ga.  19  (3). 

[Ed.  Note. — ^For  cases  m  point,  see  vol.  14, 
CJent  Dig.  (Criminal  Law,  §  2007.] 

2.  Homicide— iNBTBucnoNB.  • 

•  There  being  nothing  in  the  evidence  to  au- 
thorize such  a  charge,  it  was  proper  for  the 
court  to  omit  the  law  of  involuntary  man- 
slaughter from  its  instructions  to  the  jury. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent.  Dig,  Criminal  Law,  §§  1980-1984.] 

3.  SAM]I^— EVIDENOS. 

The  evidence  warranted  the  verdict,   and 
tho  court  did  not  err  in  refusing  to  grant  a  new 
trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Sumter  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Hays  Lewis  was  convicted  of  murder,  and 
brings   error.    Affirmed. 

R.  E.  Lee  and  F.  F.  Calloway,  for  plaintiff 
In  error.  F.  A.  Hooper,  Sol.  Gen.,  and  Jno. 
O.  Hart,  Atty.  Gen.,  for  the  State. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(125  Ga.  48) 


GRAHAM  V.  STATE. 


(Supreme  Court  of  Georgia.    March  23.  1906.) 

1.  Homicide— Evidence— Statement   of  Ac- 
cused. 

The  evidence  disclosing  that  the  accused, 
a  few  minutes  before  the  homicide,  went  to 
the  house  of  another  and  procured  a  gun,  the 
court  did  not  err  in  refusing  to  rule  out  fur- 
ther testimony  to  the  effect  that  when  the  ac- 
cused returned  to  the  house  with  the  gun  im- 
mediately after  firing  it,  he  remarked,  referring 
to  the  deceased,  "I  have  got  the  scoundrel." 
This  incriminating  statement  by  the  accused  was 
relevant,  not  only  as  an  admission  of  the  kill- 
ing, but  as  showing  his  feelings  towards  the 
deceased.    PoweU  t.  State,  29  &  B.  309,  101 


Ga.    10,    65   Am.    St.    Rep.    277   (4);   Owens 
V.  State.  48  S.  E.  21,  120  Ga.  296,  299. 

[Ed.  Note. — For  cases  in  point,  see  voL  28b 
Cent  Dig.  Homicide,  §§  367,  368j 

2.  Same— Threats. 

Evidence  of  an  uncommmilcated  threat 
made  by  the  accused  against  the  deceased  some 
three  months  or  more  before  the  homicide  was 
also  admissible,  as  tending  to  show  that  the  ac- 
cused was  actuated  by  malice.  McDanid  v. 
State,  27  S.  B.  158,  100  Ga.  67. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  §§  293-295.] 

8.  Cbiminai.  Law  —  Appeal  —  Objections  to 

Instbuctions. 

When  an  instruction  given  by  the  court 
to  the  jury  is  in  general  terms  excepted  to  as 
being  erroneous,  a  complaint,  made  in  the  brief 
of  counsel  for  the  plamtiff  in  error,  that  the 
charge,  though  correct  in  the  abstract,  was  not 
adjusted  to  nor  warranted  by  the  facts  shown  by 
the  evidence,  cannot  be  considered.  Stan  sell  v. 
Merchants'  Bank,  51  S.  B.  321,  123  Ga.  278. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  8  2025.] 

4.  Homicide— Instructions— Mansuluohteb. 

Neither  under  the  evidence  nor  according 
to  the  prisoner's  statement  was  the  killing  of 
the  deceased  voluntary  manslaughter,  and  the 
court  therefore  properly  declined  to  charge  the 
jury  concerning  the  law  bearing  on  this  grade 
of  homicide. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide,  §§  65(V453.J 

5.  Criminal  Law— Instbuctions. 

It  is  not  cause  for  a  new  trial  that  the 
court  failed  to  instruct  the  jui:y  "as  to  the  credi- 
bility of  witnesses" ;  no  request  to  do  so  having 
been  made  by  counsel.  Stevens  v  Railroad  Co.. 
5  S.  E.  253.  80  Ga.  19;  Freeman  v.  Coleman, 
14  S.  E.  551,  88  Ga.  421 ;  LewU  ▼.  State  (this 
day  decided)  supra. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent  Dig.  Crinunal  Law,  SS  1889,  189Q, 
1990-1999.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Snmter  Coim- 
ty;  Z.  A.  Littlejohn,  Judge. 

John  Graham  was  convicted  of  murder^ 
and  brings  error.    Affirmed. 

R.  B.  Lee  and  G.  C.  Webb,  for  plaintiff  in 
error.  T.  A.  Hooper,  Sol.  Gen.,  Allen  Port, 
Jr.,  and  Jno.  0.  Hart  Atty.  Gen^  for  the 
State. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


RAVEN  V.   STATE. 


(125  Oa.  dS> 


(Supreme  Court  of  Georgia.    March  23,  1906.) 

1.  Cbihinal  Law  —  MistbiaIi  ^  Reicabks  of 

Court. 

When  a  controversy  has  arisen  between 
counsel  for  the  accused  and  the  solicitor  as  to 
whether  or  not  the  venue  has  been  proved,  it 
Is  not  error  for  the  court  to  state  that  a  wit- 
ness testified  that  the  ofPense  occurred  in  the 
county;  such  being  the  fact  It  follows  that 
a  motion  to  declare  a  mistrial  because  of  such 
statement  by  the  court  was  properly  overruled. 
Wiggins  V.  State,  5  S.  B.  50^  80  Ga.  46S; 
Barnes  v.  State,  16  S.  B.  31S,  89  Ga.  3ia 

[Ed.  Note. — For  cases  in  point,  see  toL  1L 
(Dent  Dig.  Crunhial  Law,  {{  1529>153a.] 
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2.  Samb— AppbaIm 

The  evidence  authorized  the  verdict,  and 
no  sufficient  reason  has  been  shown  for  reversing 
the  judgment. 
(Syllabus  by  tl^e  Court.) 

Eirror  from  City  Court  of  Payettevllle; 
W.  B.  Holllnsworth,  Judge. 

Joe  Raven  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  W.  Wise^  for  plaintiil  in  error.  J.  W. 
Culpepper,  for  the  State. 

COBB,  P.  J.  Judgment  affirmed*  All  the 
Justices  concur. 


a2&  Ga.fi2) 

LIPHAM  T.  STATE). 
(Supreme  Court  of  Georgia.    March  23,  1006.) 

!•  Indictment— Designation  or  Offense. 

It  is  not  the  name,  but  the  description, 
of  the  crime,  wliich  characterizes  the  <mense 
charged. 

[Bd.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  f  180.] 

2.  Incest— STEPCHII.D. 

A  man  who  marries  the  mother  of  an  il- 
legitimate daughter  becomes  the  stepfather  of 
such  child,  within  the  meaning  of  section  380 
of  the  Penal  Code  of  1895,  and  of  section 
24J8  of  the  Civil  Code  of  1895. 

.lEd.  Note. — ^For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Incest,  f  4.] 

8.  Same— Evidence. 

In  the  trial  of  one  charged  with  incest, 
evidence  tending  to  establish  acts  of  incest  at 
times  other  than  and  prior  to  that  relied 
on  for  a  conviction  is  admissible  as  throwing 
light  upon  the  relations  of  the  parties  toward 
each  other. 

[Ed.  Note. — For  cases  In  point,  see  vol.  27, 
Gent.  Dig.  Incest,  f  11.] 

(Syllabus  by  the  Court) 

Error  fronoi  Superior  Court,  Colquitt  Coun- 
ty; R.  G.  Mitchell,  Judge. 

John  liipham  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  A.  Wilkes,  for  plalntlfr  in  error.  W.  E.. 
Thomas,  Sol.  Gen.,  for  the  State. 

COBB,  P.  J.  The  material  portion  of  the 
Indictment  was  in  the  following  words: 
'*The  grand  Jurors  charge  and  accuse  and 
present  John  Lipham,  of  the  county  and 
state  aforesaid,  with  the  offense  of  a  felony, 
for  that  the  said  John  Lipham,  in  the  county 
aforesaid,  on  the  first  day  of  July,  in  the  year 
of  our  Lord  nineteen  hundred  and  four,  with 
force  and  arms  and  unlawfully,  being  th^i 
and  there  a  married  man,  did  have  sexual  in- 
tercourse with  and  carnally  know  one  Delia 
Tipper,  who  was  then  and  there  an  unmar- 
ried woman,  and  was  then  and  there  the 
stepdaughter  of  him  the  said  John  Lipham.*' 
There  was  a  demurrer  to  this  indictment, 
which  alleged  that  it  charged  no  offense  un- 
der the  laws  of  this  state ;  that  It  charged  the 
accused  with  a  felony,  and  it  does  not  ap- 
pear of  what  the  felony  consisted;  that  it 
does  not  charge  the  accused  with  the  com* 
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mission  of  incestuous  fornication  or  incestuous 
adultery,  nor  does  it  allege  that  either  of  these 
acts  was  committed;  and  it  does  not  charge 
the  offense  of  incest  in  any  manner  whatever. 
This  demurrer  was  overruled,  and  this  ruling 
is  made  the  basis  of  one  of  the  assignments 
of  error.  The  Penal  Code  provides  that  any 
person  guilty  of  incestuous  adultery  or  in- 
cestuous fornication  shall  be  punished  by 
confinement  in  the  penitentiary.  Pen.  Code 
1895,  S  880.  The  Code  does  not  attempt  to 
define  the  offense  of  incestuous  fornication 
or  incestuous  adultery.  Adultery  or  forni- 
cation, committed  by  persons  who  are  prohi- 
bited by  law  from  marrying  on  account  of 
being  related  within  certain  degrees  of  con- 
sanguinity or  affinity,  is  incestuous.  See 
Cook  V.  State,  11  Ga.  56,  56  Am.  Dec  410. 
The  Code  prohibits  the  marriage  of  a  man 
with  his  stepdaughter,  and  declares  such  a 
marriage  to  be  incestuous.  Civ.  Code  1895, 
§  2413.  The  presentment,  therefore,  in  its 
descriptive  parts,  sets  out  an  offense  against 
the  laws  of  this  state. 

But  it  is  said  that  the  name  of  the  offense 
is  not  set  out  in  the  presentment;  that  it 
should  be  alleged  that  the  accused  was  guilty 
of  incestuous  adulteiy,  whereas  it  was  sim- 
ply alleged  that  he  was  guilty  of  a  felony. 
It  is  immaterial  what  the  offense  is  called, 
if  the  averments  of  the  presentment  are  such 
as  to  describe  an  offense  against  the  lavrs  of 
the  state.  It  is  not  the  name  given  to  the 
offense  In  the  bill  which  characterizes  it, 
but  the  description  in  the  averments  of  the 
indictment  Camp  v.  State^  3  Ga.  419,  Van. 
Epp's  Annotations,  Id.  421. 

2.  np<m  the  trial  the  evidence  of  the  state 
established  the  fact  that  the  alleged  step- 
daughter was  the  illegitimate  child  of  the 
wife  of  the  accused,  bom  before  the  marriage 
of  the  mother  with  the  accused.  The  ques- 
tion to  be  determined  is  whether  such  a  child 
becomes  a  stepdaughter,  within  the  meaning 
of  Civ.  Code  1895,  §  2413,  which  declares  that 
a  marriage  between  a  man  and  his  step- 
daughter is  incestuous.  Dictionaries  and 
text-books  with  unanimity  define  a  step- 
daughter to  be  the  child  of  a  wife  or  hus- 
band by  a  former  marriage.  If  this  defini- 
tion is  controlling,  the  illegitimate  child  of 
the  husband  or  wife  before  their  marriage 
would  not  become  the  stepchild  of  the  other 
party  to  the  marriage  contract  Section  2413 
of  the  Civil  Code  of  1885  is  founded  upon  the 
Roman  law.  See  Hunter's  Roman  Law  (3d 
Ed.).  686.  "Only  the  children  begotten  in 
legitimate  marriage  had  jurlsticaliy  a  father 
and' paternal  relations.  On  the  other  hand, 
as  regards  the  mother  and  the  maternal  re- 
lations, the  law*  made  no  difference  between 
their  children  begotten  in  wedlock  and  out 
of  wedlock."  Salkowski's  Roman  Private 
Law,  p.  217.  This  distinction  is  followed, 
at  least  to  some  extent,  in  this  state.  A 
bastard  in  the  eye  of  our  law  has  no  father, 
but  the  relationship  between  the  illegitimate^ 
offspring  and  the  mother  is  reoQgnissed»  even 
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to  the  extent  of  the  capacity  of  the  illegiti- 
mate to  Inherit  It  would  therefore  seem 
unreasonable  to  hold  that  no  affinity  existed 
between  the  husband  and  the  illegitimate 
child  of  the  woman  born  before  marriage. 
It  is  true  that  this  court  has  held  that  the 
statute  authorizing  a  parent  to  recover  dam- 
ages for  the  wrongful  killing  of  a  minor  child 
gives  no  right  of  action  to  the  mother  of  a 
bastard.  This  was  a  statute  In  derogation 
to  the  common  law,  and  its  construction  was 
necessarily  strict  The  word  "child**  was 
therefore  held  to  have  been  used  by  the  Leg- 
islature in  its  limited  sense,  and  a  bastard 
was  not  in  contemplation.  The  ruling  cited 
by  counsel  for  plaintiff  in  error  in  the  case 
of  Thornburg  v.  American  Strawboard  Com- 
pany, 141  Ind.  443.  40  N.  E.  1062,  50  Am.  St 
Rep.  334,  is  to  the  same  effect  A  statute 
giving  a  right  of  action  to  a  parent  for  the 
wrongful  killing  of  a  child  was  held  not  to 
apply  to  a  stepchild.  It  is  true  that  it  was 
there  said:  "Strictly  speaking,  therefore,  a 
man  who  marries  the  mother  of  a  bastard 
child  does  not  become  the  stepfather  of  such 
child."  But  this  is  obiter;  for  In  the  same 
opinion  It  is  said:  "If  It  were  conceded  that 
he  was  the  stepfather  of  the  child  named  in 
the  complaint,  he  would  not  come  within  the 
terms  of  the  statute." 

A  penal  statute  is  subject  to  careful 
scrutiny  and  strict  interpretation,  but  this 
rule  does  not  impose  upon  this  court  a 
pedantic  construction  of  words  and  phrases. 
The  framers  of  statutes  are  men  of  affairs, 
rather  than  rhetoricians,  balancing  the  vari- 
ous shades  of  meaning  of  language  employed, 
and  words  are  to  be  given  their  ordinary  in- 
tendment and  effect  As  was  said  by  Justice 
Bleckley,  In  Minor  v.  State,  63  Ga.  321:  "It 
Is  something  easier  for  an  offender  to  baffle 
the  dictionary  than  the  Penal  Code;  for  the 
former  is  perplexed  with  verbal  niceties  and 
shades  of  meaning,  while  the  latter  grasps 
in  a  broad,  practical  way  at  the  substantial 
transactions  of  men."  See,  also,  Sanders 
V.  State,  74  Ga.  85;  Jones  v.  State,  120  Ga. 
188,  47  S.  B.  561.  It  Is  for  the  protection  of 
the  most  important  unit  of  society,  the 
family,  that  Incest  is  pronounced,  a  crime. 
If  a  man  marry  the  mother  of  an  illegitimate 
daughter,  and  take  the  daughter  into  his 
care  and  custody,  he  becomes  charged  with  a 
duty  towards  her.  His  disregard  of  morality 
and  decency  in  having  sexual  intercourse 
with  her  is  a  crime  transcending  a  mere  mis- 
demeanor. The  act  has  the  elements  which 
constitute  Incest  As  incest  It  should  be  pun- 
ished. "Thou  Shalt  not  uncover  the  naked- 
ness of  a  woman  and  her  daughter."  Leviti- 
cus xviii,  17. 

3.  Complaint  was  made  that  evidence  was 
admitted,  over  the  objection  of  the  accused, 
to  the  effect  that  about  a  year  before  the 
date  of  the  alleged  offense  the  accused  and 
his  stepdaughter  had  slept  together  In  a 
covered  wagon  on  different  nights,  once  in 
Thomas  county  and  once  in  Florida.    The  ac- 


cused was  on  trial  for  an  offense  committed 
in  Colquitt  county.  There  was  no  error  in 
the  admission  of  this  evidence.  It  was  rele- 
vant for  the  purpose  of  throwing  light  on  the 
relations  existing  between  the  parties.  Bass 
V.  State,  103  Ga.  227,  29  S.  E.  966;  Under- 
bill, Crim.  Ev.  §  92. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(U5  GfL  46) 


TYLER  T.  STATE 


(Supreme  Court  of  Georgia.    March  23,  1906.) 
Gbiminal  Law  —  Sentewcb  —  Ebbob  ih  Bfiw- 

UTE&— COBBECTIO  W . 

Followlne  the  rule  in  the  case  of  Merritt 
V.  State,  50  S.  E.  925,  926,  122  Ga.  752,  where 
sentence  upon  a  misdemeanor  convict  was  orally 
pronounced  in  open  court  imposing  a  fine,  or, 
alternatively,  service  upon  the  chain  gang  for 
a  given  number  of  months,  and  in  writing  oat 
the  sentence  and  placing  tne  same  on  Uie  min- 
utes of  the  court  the  clerk  inadvertently  omitted 
stating  the  number  of  months  specified  in  the 
oral  sentence  which  the  defendant  should  serve 
upon  the  chain  gang,  thus  leaving  the  time 
of  service  Indefinite,  such  omission  could  at  a 
subsequent  term  of  court,  upon  a  direct  pro- 
ceeding for  the  purpose  and  upon  legal  proof 
of  the  facts,  be  cured,  and  the  sentence  and 
minutes  of  the  court  be  amended  so  as  to  con- 
form to  the  truth,  and  carry  Into  effect  the  oral 
pronouncement  or  sentence. 

[Ed.  Note. — For  cases  in  point  see  vol.  16. 
Cent  Dig.  Criminal  Law,  fS  2544-2546.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Wilcox  Caim- 
ty ;  J.  H.  Martin,  Judge. 

John  W.  Tyler  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  L.  Bankston  and  E.  H.  Williams,  for. 
plaintiff  in  error.    E.  D.  Graiiam,  for  the 

State. 

ATKINSON,  J.  In  the  case  of  Merritt  ▼. 
State,  122  Ga.  752,  50  S.  E.  925,  926,  it  is 
ruled,  in  effect,  that  oral  judgment  as  pro- 
nounced by  the  court  is  the  real  judgment 
of  the  court  and  if,  by  clerical  omission  in 
writing  out  the  judgment  and  entering  the 
same  upon  the  minutes  of  the  court,  any 
part  of  the  judgment  as  orally  pronounced 
is  omitted,  the  records  of  the  court  may  be 
afterwards  corrected  so  as  to  conform  to  the 
truth.  If  done  at  the  same  term,  the  court 
may  make  the  correction  without  notice  to 
any  one.  If  at  a  subsequent  term,  it  must  be 
upon  notice  to  the  parties  at  interest  In  the 
case  at  bar  no  question  is  raised  as  to  tlie 
want  of  notice  to  the  defendant;  nor  Is  it 
contended  that  the  order  of  the  court  did  not 
recite  the  truth  of  the  transaction.  In  the 
absence  of  such  contentions,  it  will  be  pre- 
sumed that  the  defendant  was  duly  notified, 
and  that  the  amendment  was  in  accordance 
with  the  truth. 

Under  these  facts,  the  case  falls  within 
the  ruling  expressed  in  the  case  cited,  and 
the  judgment  of  the  court  below  will  be  af- 
firmed.   All  the  Justices  concur. 
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J.  H.  KILLOUGH  &  CO.  v.  SIMMONS. 
(Supreme  Court  of  Georgia.    March  23,  1906.) 

1.  Appkai>-Revikw. 

Where  a  suit  was  brought  against  two 
persons  alleged  to  be  partners,  but  only  one 
of  them  was  served,  and  he  pleaded  that  he 
was  not  indebted  to  the  plaintiffs,  that  there 
was  no  partnership,  and  that  the  claim  was 
barred  by  the  statute  of  limitations,  and  where 
the  case  was  by  agreement  submitted  to  the 
judge  without  a  jury,  and  he  found  in  favor 
of  the  defendant,  without  stating  on  which 
plea  his  finding  was  based,  such  judgment  will 
not  be  set  asiae  by  this  court,  as  contrary  to 
law  and  without  evidence  to  support  it,  if  the 
evidence  authorized  the  finding  for  the  defend- 
ant on  any  of  the  pleas. 

2.  Same. 

In  the  present  case  the  evidence  was  suf- 
ficient to  sustain  a  finding  on  the  plea  of  no 
partnership,  whether  or  not  the  accounts  be- 
tween the  parties  were  mutual,  so  as  to  prevent 
the  statute  of  limitations  from  beginning  to 
run,  except  from  the  date  of  the  last  iteta. 
(Syllabus  by  the  Court.) 

Error  from  Superior  CJourt,  Sumter  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Action  by  William  H.  Simmons  against  J. 
H.  Eillough  &  Co.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

R.  L.  Maynard,  for  plaintiffs  in  error.  B. 
A.  Hawkins,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  aflElrmed.  All 
the  Justices  concur. 


(73  S.  C.  642) 

ABRAHAMS  T.  COIiUMBIA,  N.  &  L.  R  R. 

(Supreme  Court  of  South  Carolina.    April  2, 
1906.) 

L  AppEAii— Review— RirusAL  of  NonsinT. 

A  judgment  of  the  circuit  court,  affirming 
a  judgment  of  a  magistrate  refusing  a  non- 
suit for  insufficiency  of  the  evidence,  will  not 
be  reviewed,  unless  entire  failure  of  evidence 
is  shown. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S, 
Cent.  Dig.  Appeal  and  Error,  |8  4322-4352.J 

2.  Sahe-^Instbuctions— Rbcobd. 

Where  the  charge  of  a  magistrate  is  not 
in  the  record,  an  exception  alleging  that  he 
charged  as  to  matter  of  fact  cannot  be  con- 
sidered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  8  2930.] 

3.  Careiebs  —  Injury  to  Freight  —  Penal- 

TIES. 

24  St  at  Large,  p.  1,  providing  for  a  pen- 
alty against  a  carrier  for  damage  to  freight, 
on  refusal  to  pay  claim  therefor  and  recovery 
of  the  amount  claimed,  does  not  require  the 
claimant  to  demand  interest;  and  where  he 
sues  for  the  actual  amount  of  damage,  without 
interest,  and  recovers  the  amount  claimed,  he 
is  entitled  to  the  penalty. 

4.  Same— Recovery. 

Where  a  shipper  sued  a  carrier  for  the 
amount  of  damage  to  freight  and  for  penalty 
for  failure  to  pay  the  claim,  but  made  no  de- 
mand for  interest,  and  the  verdict  was  for  the 
amount  claimed,  the  magistrate  could  enter  up 
judgment  for  interest  and  penalty  in  addition 
to  the  verdict 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;  Klugh,  Judge. 


Action  by  J.  W.  Abrahams  against  the 
Colnmbia,  Newberry  &  Laurens  Railroad. 
From  an  order  affirming  the  Judgment  of 
the  magistrate,  defendant  appeals.    Reversed. 

W.  H.  Lyles  and  Dial  &  Todd,  for  appel- 
lants.   W.  C.  Irby,  Jr.,  for  respondent 

WOODS,  J.  This  action  was  brought  In  a 
magistrate's  court  to  recover  $50,  the  value 
of  a  bundle  of  household  goods  alleged  to 
have  been  shipped  from  Wliitmires,  S.  C, 
a  station  on  the  Seaboard  Air  Line  Railway, 
to  the  plaintiff,  the  owner,  at  Laurens,  S.  C, 
a  terminus  of  the  defendant's  railroad.  De- 
mand was  made  also  for  the  statutory  pen- 
alty of  $50  against  the  defendant  for  failure 
to  adjust  and  pay  the  claim  within  40  days 
after  it  was  filed.  The  Jury  found  a  verdict 
for  $50,  whereupon  the  magistrate  entered 
Judgment,  not  only  for  the  amount  of  the 
verdict,  but  also  for  $50  as  the  penalty,  and 
the  interest  on  the  claim  from  date  of  filing, 
which  he  adjudged  the  plaintiff  entitled  to  re- 
cover. In  addition  to  the  verdict  The  appeal  Is 
from  a  Judgment  of  the  circuit  court  affirm- 
ing the  Judgment  of  the  magistrate. 

1.  The  exception  alleging  error  by  the  mag- 
istrate in  not  granting  a  nonsuit  on  the 
ground  that  there  was  no  testimony  proving 
or  tending  to  prove  that  the  articles  described 
in  the  complaint  were  ever  delivered  to  the 
defendant,  or  that  it  ever  became  liable  as 
a  connecting  carrier,  cannot  be  sustained. 
On  this  issue  of  fact  the  Jury  In  the  mag- 
istrate's court  and  the  circuit  Judge  found 
against  the  defendant,  and  this  court  cannot 
reverse  the  finding  unless  appellant  can  show 
an  entire  failure  of  testimony  to  support  it 
The  blir  of  lading  was  in  evidence,  but  its 
terms  are  not  disclosed  by  the  record,  and 
we  cannot  assume  it  furnished  no  evidence 
of  defendant's  liability  as  a  connecting  car- 
rier under  the  terms  of  the  statute  of  1003 
(24  St  at  Large,  p.  1). 

2.  As  the  charge  of  the  magistrate  does  not 
appear  in  the  record,  there  Is  no  basis  for  the 
exception  alleging  that  he  charged. the  Jury 
as  to  matters  of  fact 

8.  The  statute  providing  for  the  penalty 
demanded  in  this  case  makes  the  carrier  li- 
able for  Interest  on  the  claim,  but  it  does 
not  require  the  claimant  to  demand  it;  and 
where,  as  In  this  case,  he  chooses  to  waive 
interest,  both  In  filing  and  suing  his  claim, 
the  failure  to  recover  interest  does  not  pre- 
vent the  recovery  of  the  penalty.  The  ver- 
dict for  $50,  therefore,  does  not,  as  defendant 
contends,  necessarily  imply  that  the  jury 
fixed  the  value  of  the  goods  at  less  than 
$50,  tiie  amount  claimed,  and  allowed  Inter- 
est on  the  reduced  amount  in  order  to  reach 
a  verdict  of  $50.  The  statute  under  which 
the  penalty  was  claimed  has  been  declared 
constitutional  in  Seegers  v.  S.  A.  L.  Ry.  Co., 
73  S.  C.  71,  52  S.  E.  797,  and  the  exception 
on  that  point  must  fail. 

4.  The  magistrate  erred  in  adding  Interest 
and  the  penalty  of  $50  to  the  amount  of  ver- 
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diet  and  entering  Judgment  for  the  aggregate 
amount  The  act  provides :  "Failure  to  ad- 
just and  pay  such  claim  within  the  periods 
respectively  herein  prescribed  shall  subject 
each  common  carrier  so  falling  to  a  penalty 
of  fifty  dollars  for  each  and  every  such  fail- 
ure, to  be  recovered  by  any  consignee  or  con- 
signees aggrieved  In  any  court  of  competent 
jurisdiction:  Provided,  that  unless  such 
consignee  or  consignees  recover  In  such  action 
the  full  amount  claimed,  no  penalty  shall  be 
recovered,  but  only  the  actual  amount  of 
the  loss  or  damage,  with  interest  as  afore- 
said.'* The  defendant,  therefore,  was  as 
much  entitled  to  be  heard  in  a  regular  trial 
on  the  Issue  of  Its  liability  for  the  penalty 
as  for  the  amount  of  the  claim  itself.  The 
full  amount  of  the  claim  might  well  be  al- 
lowed by  the  jury,  and  yet  they  might  have 
the  best  of  reasons  for  refusing  to  find  a  ver- 
dict for  the  penalty,  as  for  instance  that  the 
claim  bad  not  been  filed  with  the  agent  of 
the  carrier  at  the  point  of  destination  or 
had  not  been  so  filed  for  the  prescribed  time 
,  before  the  commencement  of  the  action.  All 
the  material  allegations  of  the  complaint 
were  denied,  and  all  the  issues  were  submit- 
ted to  a  jury,  whose  verdict  was  for  $50. 
The  magistrate  bad  the  pbwer  to  grant  a 
new  trial  on  the  ground  that  he  considered 
the  jury  had  no  just  ground  for  failing  to 
include  interest  and  the  penalty  In  their  find- 
ing, but  he  could  not  himself  add  Interest  and 
the  penalty  to  the  verdict  The  judgment 
must  be  limited  to  the  verdict  found. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  magistrate  be  set  aside,  with 
leave  to  the  plaintiff  to  enter  judgment  for 
the  sum  of  (50. 


(141  N.  C.  823) 

STATE  V.  WHITLEY. 

(Supreme  Court  of  North  Carolina.    April  17, 
190a) 

1.  Seduotion  —  Irdictmbnt  —  Sufficient  — 
Promise  of  Mabbiaoe. 

Under  Revisal  1905,  8  3354,  providing  that 
"if  any  man  shall  seduce  an  innocent  and 
virtnoua  woman  under  promise  of  marriage" 
he  shall  be  punished,  etc,  an  indictment  allege 
ing  tliat  the  defendant  ''did  seduce  one  F.,  an 
innocent  and  virtuoas  woman  under  promise  of 
marriage  to  the  said  F.  made  by  him  the  said 
defendant**  la  not  defective  on  the  ground  that 
the  words  used  in  the  indictment  in  addition 
to  those  used  in  the  statute  negative  the  idea 
of  a  contract  of  marriage. 

2.  Saub—Evidengb. 

In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  it  is  competent  for  the  prose- 
cutrix to  testinr  under  what  inducements  and 
circumstances  she  yielded  to  defendant. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent    Dig.    Seduction,  ^5§   72,    TR] 

3.  Same— Statements  of  Pkosecutbix. 

In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  it  was  proper  to  admit  evidence 
by  the  mother  of  prosecutrix  that  the  daughter 
had  told  her  of  the  seduction  and  the  promise. 
[Ed  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Seduction,  ^^^  K^.^ 


4.  Same— Chabacteb  OF  Pbosecutrtx. 

In  a  prosecution  for  seduction  under  prom* 
ise  of  marriage,  it  was  proper  to  refuse  to  allow 
a  witness  who  had  not  testified  to  the  genera] 
character  of  prosecutrix  to  testify  on  cross- 
examination  as  to  whether  there  was  not  a 
report  in  the  neighborhood  derogatory  to  her 
character. 

6.  Same— Chastitt  of  Pbosecutbix. 

In  a  prosecution  for  seduction  under  pron^ 
ise  of  marriage,  evidence  that  prosecutrix  had 
before  the  alleged  seduction  permitted  certain 
persons  to  Uiie  liberties  with  her  person  did 
not  show  actual  incontinence,  but  was  merely 
evidence  to  be  considered  in  determining  wheth- 
er she  was  virtuous. 

[Ed.  Note. — For  cases  in  point,  see  voL  43L 
Cent.  Dig.  Seduction,  J  81.]  ^  ■«  ^o*-  «. 

8.  Same., 

A  virtuous  woman,  within  the  meaning 
of  Revisal  1905,  8  3354,  punishing  seduction 
under  promise  of  marriage,  is  a  woman  who 
has  never  had  illicit  sexual  intercourse. 

[Ed.  Note. — For  cases  in  point,  see  voL  48. 
Cent  Dig.  Seduction,  «  55.]         ^  ■»▼»*•  «» 

7.  Same— InsTBucnoNS. 

ooKA^^  a  prosecution  under  Revisal  1905,  | 
660%  punishing  the  seduction  under  promise  or 
marriage  of  any  innocent  and  virtuous  woman, 
an  Instruction  that  a  virtuous  woman  is  one 
who  had  never  had  illicit  intercourse^  and  that 
an  innocent  woman  means  that,  although 
there  may  have  been  a  marriage  contract, 
yet  If  prosecutrix  yielded  on  account  of  lust  or 
from  any  other  motive  than  promise  of  mai^ 
riage  she  would  not  be  mnocent,"  within  the 
statute,  was  harmless  to  defendant,  even  con- 
ceding that  the  words  **virtuou8"  and  "inno- 
cent" were  interchanged. 

Appeal  from  Superior  Court,  Stanly  Comi- 
ty; Councili,  Judge. 

C.  D.  Whitley  was  convicted  of  sednctioii 
UDder  promise  of  marriage^  and  appeals.  Af- 
firmed. 

The  indictment  alleged  that  on  a  designa^ 
ed  day  defendant  did  with  force  and  arms 
at  and  In  a  certain  county  unlawfully,  will- 
fully, and  feloniously  seduce  one  Flora  OL 
Eudy,  an  innocent  and  virtuous  woman,  un- 
der promise  of  marriage  to  the  said  Flora  a 
Eudy,  made  by  him,  the  said  Devotion  Whit- 
ley, against  the  form  of  the  statute,  and 
the  peace  and  dignity  of  the  state.  Defend- 
ant moved  in  arrest  ef  judgment  on  the 
ground  that  the  Indictment  did  not  allege  a 
marriage  contract  because  the  allegation  fol- 
lowing the  statement  that  the  seduction  was 
under  a  promise  of  marriage  reduced  the 
effect  of  the  allegation  as  to  promise  to  a 
mere  proposition  on  the  part  of  one  of  the 
parties.  On  trial  the  mother  of  prosecutrix 
was  allowed  to  testify  that  after  she  dis- 
covered her  daughter  to  be  pregnant  the 
daughter  had  told  her  that  defendant  aad 
promised  to  marry  her  and  that  she  loved 
him.  On  cross-examination  of  one  of  the 
witnesses  for  the  state  the  defendant's  coun- 
sel asked  the  witness  if  he  had  not  heard  a 
report  in  the  community  that  prosecutrix 
would  permit  young  men  to  take  Indecent 
liberties  with  her.  The  question  was  ex- 
cluded, and  defendant  excepted. 
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'R.  L.  Smith,  Adams,  Jerome  &  Armfleld, 
and  J.  R.  Price,  (or  appellant  the  Attorney 
Genera],  for  the  State. 

CLARK,  O.  J.  The  Indictment  follows 
the  exact  words  of  the  statute.  Revisal  1905, 
f  8354.  The  added  words  are  mere  sur- 
plusage and  do  not  affect  the  hill.  Revisal 
1005,  8  3254,  forhids  the  arrest  of  Judgment 
''by^  reason  of  any  informality  or  refine- 
ment" In  State  v.  Ferguson,  107  N.  G.  850, 
12  S.  E.  574,  the  court  says:  "The  crime 
does  not  consist  in  the  sexual  intercourse 
nor  in  the  seduction,  nor  in  the  innocence 
and  virtue  of  the  woman,  but  in  committing 
the  act  under  promise  of  marriage,  without 
which  no  crime  i^  created  by  the  statute, 
and  which  alone  makes  the  seduction  crimi- 
nal." It  was  clearly  competent  for  the  pros- 
ecutrix to  testify  under  what  inducement 
and  circumstances  she  yielded  to  the  defend- 
ant, the  truth  of  her  statement  being  a 
matter  for  the  jury. 

The  statements  made  by  the  prosecutrix 
to  her  mother  were  competent  to  corroborate 
her  testimony  on  the  trial.  As  to  the  fourth 
and.  fifth  exceptions,  the  witness  had  not 
testified  as  to  the  general  character  of  the 
prosecutrix,  and  it  was  not  competent  to  ask 
him  (unless  perhaps  on  cross-examination,  if 
he  had  been  such  character  witness)  whether 
there  was  not  a  report  in  the  neighborhood 
derogatory  to  her  character.  If  she  were 
not  a  virtuous  and  innocent  woman,  that 
fact  could  not  be  shown  by  hearsay,  by  a 
mere  report  that  she  had  permitted,  on  a 
certain  occasion,  familiarities  to  be  taken 
with  her  person,  not  amounting  to  sexual 
intercourse. 

The  first  special  instruction  asked  by  the 
defendant  was  properly  refused.  If  the 
prosecutrix  had  permitted  the  familiarity  re- 
cited in  the  prayer,  it  did  not  amount  to 
Incontinence  in  fact,  and  the  court  could  not 
tell  the  jury  that  it  amounted  to  such  as  a 
matter  of  law,  but  correctly  told  the  jury 
that  evidence  of  such  conduct,  If  believed, 
was  a  matter  to  be  considered  by  them  in 
passing  upon  the  question  whether  she  was 
a  virtuous  woman  within  the  meaning  of  the 
statute.  This  indeed  was  in  accord  with 
the  second  prayer  of  the  defendant  which 
was  substantially  given. 
'  The  seventh  exception  cannot  be  sustain- 
ed. In  State  v.  Crowell,  116  N.C  1058,  21  S. 
B.  503,  the  court  said:  "The  law  looks  at 
conduct  and  motive  only  as  shown  by  con- 
duct, and  not  at  thoughts  undisclosed  and 
natural  impulses  not  acted  on.  The  prec- 
edents sustain  the  definition  given  by  the 
court,  that  an  innocent  and  virtuous  woman 
Is  one  who  never  had  illicit  intercourse  with 
any  man,  and  who  is  chaste  and  pure.  (State 
▼.  Ferguson,  107  N.  0.  841,  12  S.  B.  574)  and 
properly  refused  to  go  farther  and  charge 
that  the  prosecutrix  must  have  had  *a  mind 
free  from  lustful  and  lascivious  desires.'" 
A   woman   may  not  resent   language  and 


familiarities  in  some  stations  In  life,  which 
conduct  in  other  circumstances  and  surround- 
ings would  lead  a  jury  to  Infer  that  she 
was  not  virtuous  and  innocent  Such  tes- 
timony does  not  amount  in  law  to  her  being 
not  a  virtuous  and  innocent  woman,  and 
the  court  could  go  no  further  than  to  leave 
the  evidence  to  the  jury.  Any  inference 
that  could  be  drawn  from  it  is  an  inference 
of  fact  And  could  be  drawn  only  by  the 
jury,  not  by  the  court  A  woman  may  use 
vulgar  language  and  submit  to  familiarities, 
if  such  is  the  custom  of  her  society,  and  yet 
be  of  impregnable  virtue.  "Bundling,"  where 
it  is  the  custom,  is  no  proof  of  immorality, 
though  it  would  be  strong  evidence  where 
such  custom  is  unknown. 

The  court  refused  a  prayer  "that  in  order 
to  find  from  the  evidence  that  the  prosecu- 
trix is  not  a  virtuous  woman,  it  Is  not  neces- 
sary Xor  the  jury  to  find  that  she  had  ever 
had  actual  sexual  intercourse  with  any  oth- 
er person  than  the  defendant"  and  correctly 
charged  that  "a  virtuous  woman  Is  one  who 
had  never  had  illicit  intercourse  with  any 
man,"  and  that  "an  innocent  woman  means 
that  although  there  may  have  been  a  mar- 
riage contract  yet  if  the  prosecutrix  yielded 
on  a^ccount  of  lust  or  from  any  other  motive 
than  of  the  promise  of  marriage,  she  would 
not  be  innocent  within  the  meaning  of  the 
statute."  Whether  or  not  his  honor  did  not 
interchange  the  words  "virtuous"  and  "in- 
nocent," the  defendant  cannot  complain  of 
a  harmless  error.  The  gravamen  of  this 
offense  is  the  seduction  of  an  Innocent  and 
virtuous  woman  under  promise  of  marriage. 
His  honor  cliarged  that  the  prosecutrix  must 
be  found  by  the  jury  to  be  both  virtuous  and 
innocent  and  that  she  did  not  yield  her 
person  to  the  embraces  of  the  defendant 
from  lust  or  any  motive  or  Inducement  other 
than  the  promise  of  marriage. 

No  error. 


(141  N.  C.  U3) 

ALLEY  et  al.  v.  HOWELL. 

(Supreme  C!oart  of  North  Oarolina.    April  17, 
1906.) 

1.  EnscTMSNT  —  Issues  —  Bvidenok  —  Ad- 

HISSIBILIT7. 

Where,  in  ejectment  by  the  heirs  of  a 
decedent  against  the  grantee  of  decedent  the 
complaint  alleged  plaintiff's  le^l  title,  with- 
out alleging  undue  influence,  madeqaate  con- 
sideration, or  fraud,  evidence  of  the  mental 
capacity  of  the  deepen t  to  execute  the  deed, 
and  of  fraud  in  the  factum,  was  admissible 
on  the  issue  whether  legal  title  passed  to  de- 
fendant but  evidence  of  fraud  not  In  the  factum 
and  of  undue  influence,  or  ot  want  of  con- 
sideration, was  inadmissible. 

2.  Trial  —  Exceptions  —  Neoessftt  of  Tak- 
ing Exceptions  to  Rttlinos  When  Made. 

Under  Revisal  1905,  f  554,  subsec  2, 
providing  that  where  an  exception  is  taken  at 
the  trial  it  must  be  reduced  to  writing  at  the 
time,  exceptions  to  the  evidence  or  to  the 
remarks  of  the  judge  or  other  matters  occurring 
during  the  trial  must  be  taken  at  the  time,  and 
it  is  too  late  to  make  them  after  the  trial* 


822 


63  SOUTHEASTERN  REPORTER. 


(N.  O. 


notwithstanding  sabsection  8  and  section  591, 
which  permit  exceptions  to  a  charge  to  be  made 
for  the  first  time  in  making  ont  the  case  on 
appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  fi  254.] 

Appeal  from  Superior  Court,  Iredell  County; 
Peebles.  Judge. 

Ejectment  by  Mary  E.  Alley  and  others 
against  T.  J.  Howell.  From  a  judgment  for 
defendant,  plaintiffs  appeal.    Affirmed. 

Furches  &  Coble  and  Geo.  B.  Nicholson, 
for  appellants.  L.  C.  Caldwell  and  J.  R 
Connelly,  for  appellee. 

CLARK,  C.  J.  This  was  an  action  of 
ejectment;  the  plaintiffs  claiming  as  heirs 
at  law  of  Susan  Ervln,  and  the  defendant  as 
her  grantee.  In  the  complaint  the  plaintiffs 
alleged  and  relied  upon  their  legal  title  only, 
and,  there  being  no  averment  of  undue  In- 
fluence, inadequate  consideration,  or  fraud 
in  the  treaty,  the  court  properly  excluded 
evidence  offered  to  prove  such,  and  also  re- 
fused prayers  based  upon  the  assumption 
that  evidence  to  that  effect  had  been  admit- 
ted. There  must  be  allegata  as  well  as 
probata.  The  judge  properly  admitted  evi- 
dence upon  the  question  of  the  mental  capac- 
ity of  Susan  Ervin  to  execute  the  deed,  as 
that  went  to  the  issue  whether  legal  title  had 
passed  to  the  defendant,  and  evidence  (if  of- 
fered) of  fraud  in  the  factum  would  also  have 
been  competent  Mobley  v.  Griffin,  104  N.  C. 
112,  10  S.  E.  142;  Jones  v.  Cohen,  82  N.  C. 
80;  Toung  v.  Greenlee,  Id.,  346.  Fraud  (not 
In  the  factum),  undue  influence,  or  want  ot 
consideration  are  matters  foreign  to  an  al- 
legation of  legal  title,  and  cannot  be  put  in 
evidence  unless  the  defendant  has  notice  by 
appropriate  allegations  in  the  complaint,  that 
he  may  come  to  trial  prepared  to  defend  an 
attack  on  those  grounds.  This  has  been  the 
settled  practice  and  rests  upon  the  principle 
of  fair  play,  that  those  matters  only  should 
be  contested  at  the  trial  which  come  within 
the  scope  of  the  allegations.  It  is  true,  the 
averments  here  omitted  were  matters  of 
equitable  jurisdiction  under  the  former  system 
of  pleading,  but  it  is  not  on  that  ground  that 
they  are  required  to  be  pleaded,  but  because 
when  the  plaintiffs  merely  allege,  as  here, 
that  they  are  "owners  and  entitled  to  the 
possession,*'  the  defendant  has  notice  only 
that  his  legal  title  is  assailed. 

For  exactly  the  same  reason  an  equitable 
defense  cannot  be  proven  unless  set  up  in  the 
answer.  Talbert  v.  Becton,  111  N.  C.  543, 
16  S.  E.  322;  Hinton  v.  Pritchard,  102  N. 
C.  04,  8  S.  E.  887.  See,  also,  McLaurin  v. 
Cronly,  90  N.  C.  50,  in  which  the  matter  is 
so  clearly  stated  (citing  McKee  v.  Lineberger, 
60  N.  C.  217;  Shelton  v.  Davis,  Id.,  324; 
Rand  v.  Bank,  77  N.  C.  152,  and  Carpenter 
V.  Huffsteller,  87  N.  C.  273)  that  further  dis- 
cussion by  us  is  unnecessary.  The  counsel 
for  plaintiffs  are  correct  in  asserting  that 
the  distinction  between  law  and  equity  is 


abolished— that  Is,  that  they  are  no  longer 
administered  in  separate  forms,  but  the  propo- 
sition before  us  is  simply  the  maintenance 
of  the  just  and  reasonable  doctrine  that  there 
must  be  allegation  as  well  as  proof.  The 
plaintiffs  could  readily  have  cured  the  defect 
by  asking  to  amend  (Joyner  v.  Early,  139 
N.  C.  49,  51  S.  E.  778),  and  if  that  were  re- 
fused in  the  discretion  of  the  court,  the  plain- 
tiffs could  have  taken  a  nonsuit  and  have 
brought  a  new  action,  with  a  complaint  mak- 
ing the  necessary  allegations.  Wright  ▼. 
Ins.  Co.,  138  N.  C.  488,  51  S.  E.  55,  passed 
upon  the  question  of  immaterial  defects  In 
the  pleadings,  and  also  held  that  the  court 
would  give  any  relief  justified  by  the  com- 
plaint and  proof,  whether^it  was  the  specific 
relief  demanded  or  not  It  in  no  wise  con- 
troverts what  is  said  above.  Stokes  v.  Tay- 
lor, 104  N.  C.  394,  10. S.  E.  566,  and  Fulpe 
V.  Mock,  108  N.  C.  601,  13  S.  E.  92,  merely 
hold  that  in  an  action  to  recover  upon  a  con- 
tract, if  proof  is  made  upon  which  a  recovery 
can  be  had  upon  a  quantum  meruit,  this  is 
not  a  fatal  variance.  Citing  Jones  v.  Mial, 
82  N.  C.  252.  In  Shelton  v.  Davis,  69  N.  C. 
324,  Pearson,  C.  J.,  says  that  one  may  "sue 
for  a  horse  and  recover  a  cow  [which  Black- 
stone  thought  an  absurdity],  but  be  must 
obtain  leave  to  amend  by  striking  out  'horse,* 
and  inserting  *cow.'"  That  was  a  case  of 
variance,  but  here  the  defect  is  neater — 
the  failure  to  state  the  true  cause  of  action. 
In  Rand  v.  Bank,  77  N.  a  154,  Pearson,  C  J., 
again  says  that  *Mt  cannot  be  tolerated  that 
plaintiffs  should  file  a  skeleton  of  a  com> 
plaint  and  eke  out  a  cause  of  action"  by  proof 
of  matters  not  alleged,  and  thus  convict  the 
defendant  of  fraud'and  undue  influence,  with- 
out notice  in  the  complaint  of  such  charges. 

There  are  several  other  exceptions,  but  up- 
on examination  we  find  that  they  do  not  re- 
quire discussion,  and,  indeed,  they  are  not 
presented  in  the  appellants'  brief.  Jones  ▼. 
Ballon,  139  N.  C.  527,  52  S.  E.  254;  Pe<^les 
V.  Railroad,  187  N.  C.  98,  49  S.  E.  87;  Currie 
V.  Railroad,  135  N.  O.  587,  47  S.  E.  654; 
State  V.  Register,  133  N.  C.  751,  46  S.  B.  21. 
We  take  note,  however,  that  some  of  these 
exceptions  are  to  the  evidence  or  remarks  of 
the  judge  or  other  matter  occurring  during 
the  trial,  and  that  these  exceptions  thereto 
were  not  taken  at  the  time,  as  required  by 
the  statute.  Revisal  1905,  8  554,  subsec.  2; 
State  V.  Pierce.  123  N.  C.  745,  31  S.  E.  847. 
It  is  too  late  to  make  such  exceptions  after 
the  trial,  which  the  statute  permits  only  as 
to  exceptions  to  the  charge,  which  alone  may 
be  made  by  appellant  for  the  first  time  in 
making  out  his  case  on  appeal.  Revisal  1905, 
S  554,  subsec.  3;  section  591.  The  statutory 
requirements  as  to  exceptions  are  summariz- 
ed. Taylor  v.  Plummer,  105  N.  C.  56,  11  S.  E. 
266,  and  Lowe  v.  Elliott,  107  N.  C.  718,  12 
S.  E.  383,  which  have  been  repeatedly  cited 
since;  Hicks  v.  Kenan,  139  K.  a  338,  51  &  BL 
941. 

No  error. 
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(141  N.  C.  827) 

STATE   V.   WILLIAMS. 

(Supreme  Court  of  North  Carolina.    April  17, 

190a) 

1.  Homicide  —  Manslauqbtbb  —  Tims    vob 
Cooling. 

Where  deceased  went  to  defendant's  house 
and  was  drinking  and  noisy,  and,  after  de- 
fendant asked  him  to  go  away,  threatened  to 
shoot  any  one  who  put  his  foot  out  of  the 
door,  and  shot  at  defendant  when  the  latter 
came  out,  whereupon  defendant  re-entered  the 
house,  the  lapse  of  15  minutes  thereafter  was 
sufficient  cooling  time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  S  63.] 

2.  Same  —  Self- Defense  —  SuFFioiENOT     of 

EVIOBNCE—QUBSTIONS  FOB  JUBT. 

Where  deceased  and  another  came  to  de- 
fendant's house,  and  were  drinking  and  noisy, 
and,  after  being  asked  to  go  away,  deceased 
threatened  to  shoot  any  one  who  put  his  foot 
out  of  the  door,  and  on  defendant's  coming 
out,  shot  at  the  latter  from  a  distance  of  about 
50  yards,  but  did  not  injure  him,  and  defend- 
ant testified  that  after  waiting  about  15  minutes 
in  the  house  he  went  out  with  his  rifle  to  see 
if  deceased  and  his  companion  were  gone;  that 
after  going  a  short  distance  he  was  shot  at  by 
deceased,  and  shot  back  because  he  was  afraid 
deceased  would  shoot  him  again  before  he  re- 
entered the  house,  he  was  entitled  to  go  to  the 
jury  on  the  question  of  self-defense. 

Appeal  from  Superior  Conrt,  Davie  Coun- 
ty; Peebles,  Judge. 

Robert  Williams  was  convicted  of  bomldde, 
and  appeals.    Error. 

T.  B.  Bailey,  E.  L.  Galther,  and  A.  T. 
Grant,  for  appellant  The  Attorney  General, 
for  the  State. 

CLARK,  C.  J.  The  deceased  and  one 
Tucker  went  to  the  house  of  prisoner's  sister, 
and  were  drinking  and  noisy.  The  prisoner 
came  while  they  were  there,  and  asked  them 
to  go  away  as  bis  sister  was  sick.  The  de- 
ceased threatened  to  shoot  any  one  that  put 
tils  foot  out  of  the  door.  The  prisoner  testi- 
fied: "I  went  out  at  the  front  door,  and  as 
I  got  about  two  feet  from  the  door  deceased 
flhot  at  me  with  his  gun;  I  think  he  was 
about  50  yards  off;  heard  shot  strike  some 
lumber  behind  me;  I  had  no  gun  at  this  time. 
Went  back  and  stayed  about  15  minutes,  and 
then  went  out  at  the  back  door  with  a  rifl^. 
I  went  out  to  see  If  they  were  gone.  I  went 
About  20  steps  until  I  had  passed  Fisher 
Phelps'  bouse.  As  I  passed  deceased  saw 
me;  he  was  squatted  down,  and  he  shot  at 
me.  As  he  shot  I  shot  towards  him.  I  shot 
because  I  was  afraid  he  would  shoot  me 
again  before  I  got  in  the  house;  he  was 
about  65  or  70  yards  away.  I  did  not  know 
whether  I  bad  hit  him  or  not"  In  fact,  the 
deceased  was  killed. 

The  court  refused  to  submit  a  prayer  pre- 
senting the  defendant's  theory  of  self-defense, 
and  charged  in  lieu  thereof  **that  if  the  jury 
were  satisfied  beyond  a  reasonable  doubt  tbat 
the  prisoner  fired  the  fatal  shot  then  the  only 
thing  for  them  to  consider  was  whether  the 
prisoner  was  guilty  of  murder  In  the  second 
degree  of   manslaughter.    In   any   view   of 


the  testimony  be  would  be  guilty  of  either  one 
or  the  other,  and  it  was  for  the  jury  to  deter- 
mine \^rhicb."    This  was  error. 

The  prisoner's  testimony  was  that  he  went 
out  of  the  house,  by  the  other  door,  after  the 
lapse  of  15  minutes,  "to  see  if  they  were 
gone,"  that  he  was  shot  at  and  that  he  shot 
back  "because  I  was  afraid  be  would  shoot  me 
again  before  I  got  In  the  house."  The  lapse 
of  15  minutes  was  sufficient  cooling  time  as 
his  honor  held,  and  if  the  prisoner  went  out 
for  the  purpose  of  renewing  the  fight  as  his 
honor  seems  to  have  assumed*  the  charge 
was  even  more  favorable  to  the  prisoner  than 
be  was  entitled  to.  But  though  his  carrying 
the  gun  looks  suspicious,  It  was  not  conclusive 
of  bis  motive,  as  he  may  have  ci\f ried  it  for 
precaution  and  In  self-defense.  His  testi- 
mony presented  the  phase  of  self-defense,  if 
believed,  and  he  was  entitled  to  have  the  jury 
pass   upon   it 

Error. 


a^l  N.  C.  171} 
HILTON  LUMBER  CO.  v.  ATLANTIC 
COAST  LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.    April  17, 
1906.) 

1.  CaBBIBBS— DISGBIHINATION  AOAINST  ShIP- 

PEBS— Action  by  Shipper— Complaint. 
Revisal  1905,  §  3749,  provides  that  if  any 
carrier  shall  collect  from  any  person  a  greater 
compensation  for  transportation  of  property 
than  it  receives  from  any  other  for  doing  a 
like  and  contemporaneous  service  in  the  trans- 
portation of  a  like  kind  of  traffic  under  sub- 
stantially similar  circumstances,  it  shall  be 
liable  to  a  fine  of  a  specified  sum  in  an  action 
by  a  shipper  to  recover  a  sum  alleged  to  have 
been  paid  defendant  railroad  on  account  of 
discriminating  overcharges,  it  was  proper  to 
refuse  to  dismiss  the  action,  on  the  ground  tliat 
the  complaint  did  not  set  forth  the  exact  date 
of  the  shipments  by  plaintiff  and  did  not  state 
the  dates  and  times  that  defendant  had  re- 
ceived a  lower  rate  for  the  same  kind  of  ship- 
ments from  other  persons,  as  defendant  might 
have  asked  for  a  bill  of  particulars  under  Re- 
visal 1905,  §  404,  providing  that  it  shall  not 
be  necessary  for  a  party  to  set  forth  in  a  plead- 
ing the  items  of  an  account  but  that  he  shall 
deliver  a  copy  thereof  after  demand. 

2.  Same— EvinENCE— Competency. 

In  an  action  by  a  shipper  against  a 
carrier  to  recover  sums  paid  on  account  of 
discriminating  overcharges,  in  violation  of  Re- 
visal 1905,  ^  3749,  testimony  of  a  witness  in 
regard  to  shipments  from  a  point  without  the 
state  to  a  point  within  the  state,  was  not  in- 
admissible on  the  ground  that  such  shipments 
were  interstate  and  not  within  the  control  of 
the  state  courts. 

3.  Same. 

It  was  competent  to  show  the  rates  charged 
to  others  for  shipments  over  other  branches  of 
the  roadj  it  appearing  that  the  conditions  were 
substantially  similar. 

4.  Same— Question  fob  Juby. 

In  an  action  b^  a  shipper  against  a  carrier 
to  recover  sums  paid  on  account  of  discriminat- 
ing overcharges  for  shipments  in  violation  of 
Revisal  1905,  §  3749,  evidence  considered  and 
held,  that  it  was  a  question  for  the  jury  whether 
the  railroad  had  practiced  the  alleged  discrim- 
ination. 

5.  Same— Statutoby  Regulations. 

Revisal  1905,  §  3749,  provides  that  if  any 
carrier  shall  collect  from  any  person  a  greater 
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compensation  for  transportation  of  property 
than  it  recei'fes  from  any  other  for  doing  a  like 
and  contemporaneous  service  in  the.  transpor- 
tation of  a  like  kind  of  traffic  under  substantial- 
ly similar  circumstances,  it  shall  be  liable  to  a 
fine  of  a  specified  sum,  'Held,  that  the  word 
^'contemporaneous**  means  a  period  of  time 
through  which  shipments  of  freight  are  made 
by  one  shipper  at  one  rate,  and  by  other  ship- 
pers at  another  rate. 

6L  SaICE— BUBDEN  OF  PBOOF. 

In  an  action  by  a  shipper  against  a  carrier 
to  recover  on  account  of  discriminating  over- 
charges, in  violation  of  Revisal  1905,  §  8749, 
the  burden  is  on  plaintiff  to  show  such  dis- 
crimination by  the  greater  weight  of  the  evi- 
dence. 
7.  Same— What    Constitutes    Disobihira- 

TION. 

A  carrier  may  not  give  one  customer  a 
lower  rate  /or  the  shipment  of  logs,  than  an- 
other, merely  because  the  former  ships  the 
manufactured  product  over  the  carriers  line. 
[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  §  12.] 

Appeal  from  Superior  Court,  New  Hanover 
County;   CounciU,  Judge. 

Action  by  the  Hilton  Lumber  Company 
against  the  Atlantic  Coast  Line  Railroad 
Company.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.   Affirm^ 

Plaintiff  sued  for  the  recovery  of  $3,^65.26, 
alleged  to  have  been  unlawfully  demanded 
and  paid  defendant  company  on  account  of 
discriminating  overcharges  for  shipment  of 
logs  over  defendant's  road  from  the  15th  day 
of  November,  1898  to  the  30th  day  of  April, 
1901.  Plaintiff  alleged  that,  between  said 
dates,  the  defendant  company,  a  common  car- 
rier, unlawfully  charged  and  demanded  of 
plaintiff  an  unreasonable  and  discriminating 
rate  of  $2.50  per  thousand  feet  for  hauling  its 
logs  from  Musteen's  Crossing  to  the  city  of 
Wilmington,  a  distance  of  39  miles,  whereas 
during  the  said  time,  defendant  charged 
other  persons  and  corporations  for  shipment 
of  logs  for  a  like  distance  to  said  city,  only 
$2.10  per  thousand.  That,  after  protest 
against  such  discrimination,  plaintiff  applied 
to  the  corporation  commission  of  the  state, 
whereupon  said  commission  ordered  defend- 
ant to  reduce  its  rate  to  $2.10  per  thousand 
feet  That  between  said  dates  plaintiff  ship- 
ped logs  from  said  crossing  to  Wilmington, 
aggregating  9,663,160  feet  for  which  it  paid 
at  the  rate  of  $2.50  per  thousand  feet,  the 
sum  of  $24,167.90.  That  the  amount  which 
should  have  been  paid  at  $2.10  per  thousand 
feet  would  have  been  $20,292.64,  the  differ- 
ence between  said  amounts  being  $3,865.26. 
The  plaintiff  demanded  payment  of  said 
amount,  etc.  Defendant  admitted  the  plain- 
tiff had  paid  the  sum  named  for  hauling  logs 
between  said  points,  but  denies  that  same 
was  either  unreasonable  or  discriminating. 
Defendant  denied  that  the  rate  of  $2.10  per 
thousand  feet  was  a  reasonable  or  proper 
rate  for  carrying  plaintiff's  logs  and  says 
there  was  a  substantial  difference,  both  in 
conditions  and  circumstances,  between  logs 
shipped  over  its  road  at  $2.10  per  thousand 


feet  and  those  shipped  by  plaintiff  at  $2.50 
per  thousand  feet  That  the  $2.10  rate  ap- 
plied only  to  mills  to  which  logs  were  shipped 
and  from  which  it  was  afterwards  reshlpped 
in  the  form  of  lumber  or  Its  manufactured 
products.  The  other  material  allegations 
were  denied.  After  the  pleadings  were  read, 
the  defendant  moved  ore  tenus  to  dismiss 
the  action  upon  the  ground  that  it  did  not 
state  a  cause  of  action  upon  which  plaintiff 
was  entitled  to  recover,  in  that  it  did  not  set 
forth  the  exact  dates  of  the  shipments  of  the 
logs,  which  it  claimed  to  have  shipped  over 
defendant's  road  and  did  not  state  that  at 
the  same  dates  and  times  the  defendant  was 
charging,  collecting,  and  receiving  from  other 
persons  a  lower  rate  of  freight  for  the  same 
kind  of  shipments.  Motion  overruled,  and 
defendant  excepted.  Defendant  admitted  its 
liability  to  plaintiff  for  the  sum  of  $91.98, 
being  the  excess  of  $2.10  per  thousand  feet 
collected  from  plaintiff  on  shipment  of  logs 
from  March  20,  1901,  to  April  30,  1901,  the 
commission  having  fixed  the  rate  at  $2.10  on 
March  20, 1901,  and  defendant  not  having  ob- 
served or  adopted  it  in  shipment  of  plalntilTs 
logs  until  April  80,  1901.  At  the  conclusion 
of  the  plaintiff's  evidence  defendant  demur- 
red and  renewed  its  motion  to  nonsuit  the 
plaintiff.  Motion  denied,  and  defendant  ex* 
cepted.  The  court  upon  the  trial  submitted 
the  following  issues  to  the  Jury:  "(1)  Did 
the  defendant  unjustly  and  illegally  discrim- 
inate against  the  plaintiff  in  the  matter  of 
freight  rates  or  transportation  of  logs,  as 
alleged?  (2)  Did  defendant  unlawfully  col* 
lect  of  plaintiff  freight  from  November  15» 
1898^  to  April  30,  1901?  (3)  If  so,  what 
sum,  if  any,  is  plaintiff  entitled  to  recover?" 
At  the  conclusion  of  the  entire  evidence  de- 
fendant renewed  its  motion  for  Judgment  as 
of  nonsuit,  which  was  denied  and  defendant 
excepted.  Verdict  was  rendered  upon  the 
issues,  and  there  was  Judgment  for  plalntlflL 
Defendant  excepted,  and  appealed. 

Junius  Davis,  for  appellant  Rountree  A 
Carr,  for  appellee.  • 

CONNOR,  J.  (after  stating  the  facts).  In 
the  complaint  some  reference  is  made  to  an 
agreement  entered  into  hy  the  Wilmington  & 
Weldon  Railroad  Company,  to  whose  rights 
and  contracts  the  defendant  succeeded,  and 
the  predecessor  of  plaintiff  In  regard  to  haul- 
ing logs.  The  cause  was  heard  and  deter- 
mined, as  appears  from  the  record,  upon  the 
sole  question  whether  during  the  periods 
named  in  the  complaint  defendant  company 
demanded  and  received  payment  from  plain- 
tiff a  rate  of  freight  in  excess  of  that  charged 
other  persons  or  cori)orations  for  the  same 
service  under  substantially  similar  condi- 
tions. The  learned  counsel  In  his  brief  says: 
"The  action  is  not  in  tort,  but  ex  contractu. 
Plaintiff  charges  that  the  defendant  requbred 
it  to  pay  $2.50  per  thousand  feet  for  hauling 
logs  in  car  load  lots  a  .distance  of  40  miles 
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when  defendant  had  a  regular,  established, 
and  published  rate  for  other  portions  of  Its 
line  •  ♦  •  of  $2.10  for  the  same  service 
and  the  same  rates  applied  at  Wilmington 
for  all  whtt  would  agree  to  give  the  defendant 
the  output  of  their  mills."  The  defendant 
denied  the  allegations  upon  which  plaintiff's 
alleged  cause  of  action  is  founded.  It  says 
further,  that  assuming  the  law  to  be  as  con- 
tended by  the  plaintiff  it  has  not  shown  by 
any  competent  testimony  that,  at  the  date 
of  shipments  made  over  its  road,  defendant 
was  charging  and  receiving  from  other  per- 
sons a  less  rate  of  freight  than  that  charged 
plaintiff  for  a  like  service  in  the  transporta- 
tion of  like  traffic  contemporaneous  in  point 
of  time  and  under  substantially  similar  cir- 
cumstances. The  record  contains  exceptions 
to  the  ruling  of  his  honor,  presenting  every 
phase  of  these  controverted  questions.  It 
will  be  observed  that  the  foundation  of 
plalntiff*8  claim  is  not,  that  the  rate  charged 
plaintiff  was,  except  in  so  far  as  it  was 
related  to  the  lower  rate  charged,  unreason- 
able. The  gravamen  of  the  complaint  is  that 
the  rate  was  discriminating  and  by  reason 
thereof,  unlawful.  Plaintiff  claims  that  it 
has  a  right  to  demand  of  defendant  (1)  that 
It  haul  the  logs  at  a  reasonable  rate ;  (2)  that 
it  haul  them  at  the  same  rate  charged  other 
persons  for  hauling  logs  over  the  same  dis- 
tance, at  the  same  time,  and  under  substan- 
tially similar  circumstances.  This  right.  It 
charges,  defendant  has  Infringed  and  thereby 
demanded  and  received  for  hauling  its  logs, 
between  the  dates  named,  the  amount  sued 
for,  in  excess  of  the  amount  which  it  was 
entitled  to  receive;  and  in  good  conscience, 
defendant  should  repay  this  amount  and  It 
sues  as  for  money  liad  and  received  to  its 
use.  The  agreement  referred  to  In  the  com- 
plaint is  eliminated  by  plaintiff's  averment 
that  it  Is  suing  to  enforce  its  right  at  com- 
mon law,  of  which  section  3749  of  the 
Revisal  of  1905  is  but  declaratory,  to  have 
equality  in  rates,  etc.  It  will  be  observed, 
as  said  by  Clark,  0.  J.,  in  Lumber  Co.  v. 
Railroad  Co.,  186  N.  C.  479,  487,  48  S.  B.  813, 
810,  that  this  statute  is  substantially  like 
that  portion  of  the  English  "Traffic  Act," 
known  as  the  "Equality  Clause*'  and  the 
"Interstate  Commerce  Act"  These  and  sim- 
ilar statutes  are  said  by  many  of  the  courts 
to  be  but  declaratory  of  the  common  law, 
which  required  all  public  carriers  to  serve 
all  persons  at  reasonable  rates  and  upon 
equal  term^  under  similar  drcnmstances. 
However  that  may  be,  the  fundamental  pur- 
pose underlying  all  of  this  legislation  both  In 
England  and  this  country,  is,  as  said  by 
Mr.  Justice  White,  in  Railroad  Co,  v.  Inter- 
state Commission,  26  Sup.  Ct.  272,  50  L.  Ed. 
— ,  that:  "Whilst  seeking  to  prevent  un- 
just and  unreasonable  rates  to  secure  equal- 
ity of  rates  as  to  all  and  destroy  favoritism, 
-these  last  being  accomplished  by  requiring 
the  publication  of  tariffs  and  by  prohibiting 
secret  departvures  from  ^uch  tariffs,  and  for- 


bidding rebates,  preferences,  and  all  other 
forms  of  unjust  discrimination,  to  this  ex- 
tent and  for  these  purposes,  the  statute  is 
remedial  and  is,  therefore,  entitled  to  re- 
ceive that  interpretation  which  reasonably 
accomplishes  the  great  public  purpose  which 
It  was  enacted  to  subserve.  •  •  •  What 
was  that  purpose?  It  was  to  compel  the 
carrier  as  a  public  agent  to  give  equal  treat- 
ment to  all." 

Referring  to  provisions  in  charters  of  rail- 
way companies  having  for  their  purpose  the 
guaranty  that  all  persons  should  have  equal- 
ity of  right  In  the  use  of  facilities  afforded 
by  common  carriers,  Tindall,  C.  J.,  in  Parker 
V.  Great  Western  R.  R.  Co.,  49  E.  C.  L.  252, 
287,  says:  "Acts  passed  under  such  circum- 
stances should  be  construed  strictly  against 
the  parties  obtaining  them,  but  liberally  in 
favor  of  the  public."  Blackburn,  J.,  in 
Great  Western  R.  Co.  v.  Sutton,  L.  J.  1869 
N.  S.  38,  177,  after  reviewing  the  several 
acts  of  Parliament  on  the  subject,  says:  "I 
think  the  construction  of  the  proviso  for 
equality  is  equally  clear  and  Is  that  the  com- 
pany may,  subject  to  the  limltatioQS  in  their 
special  acts,  charge  what  they  think  fit,  but 
not  more  to  one  person  than  they  do,  during 
the  same  time,  charge  to  others  under  the 
same  circumstances."  The  evil  intended  to 
be  remedied  is  Hie  prevention  of  unjust  dis- 
crimination, or,  to  put  the  proposition  af- 
firmatively, to  secure  to  every  person  con- 
stituting  a  part  of  the  public,  an  equal  and 
impartial  participation  in  the  use  of  the 
facilities  which  the  carrier  is  capable  of  af- 
fording and  which  it  is  its  duty  to  afford. 
It  is  an  elementary  rule  that  statutes  shall 
be  60  construed  as  to  repress  the  evil  and 
advance  the  remedy.  We  held  In  this  case — 
Raihroad  Discrimination  Case,  136  N.  C.  479, 
48  S.  E.  813— that  upon  the  facts  set  out  in 
the  complaint  and  substantially  the  same 
testimony,  that  the  discrimination  was  un- 
lawful. In  other  words,  that  defendant 
could  not  rightfully  charge  the  plaintiff  $2.50 
per  thousand  feet  for  hauling  its  logs,  if  it, 
at  the  same  time,  for  the  same  service,  un- 
der substantially  similar  circumstances,  car- 
ried logs  for  other  persons  at  $2.10  per  thou- 
sand feet  in  consideration  of  the  shipment 
of  the  manufactured  products  over  its  road. 
This  proposition,  the  learned  counsel  does 
not  ask  us  to  reconsider.  He  contends  that 
the  plaintiff  has  neither  alleged  nor  proven 
such  a  state  of  facts.  We  have  discussed 
the  law  only  in  so  far  as  the  general  prin- 
ciples governing  the  right  of  plaintiff  and  du- 
ty of  defendant  enable  us  to  approach  the 
decision  of  the  several  exceptions  of  defend- 
ant to  specific  rulings  of  his  honor. 

The  first  exception  is  to  the  refusal  to  dis- 
miss the  action  because  the  complaint  did 
not  set  forth  the  exact  dates  of  the  shipments 
of  logs  by  plaintiff  over  defendant's  road, 
and  does  not  state  the  same  dates  and  times 
that  defendant  bad. charged  and  received  a 
lower  rate  for  shipment  of  logs  from  other 
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persons.  The  argument  upon  this  exception 
made  by  defendant's  counsel  In  his  brief  tak- 
es a  rather  wider  range  than  the  causes  of 
demurrer  assigned  in  the  record.  He  says 
that  it  is  not  charged  in  the  compiaint  that 
any  service  of  a  liiie  liind  was  rendered  con- 
temporaneously by  defendant  for  any  other 
person  at  a  lower  rate  than  was  charged 
plaintiff.  The  complaint  appears  to  have 
been  drawn  with  a  "double  aspect";  that  is, 
eliminating  the  reference  to  the  agreement, 
it  charges  that  the  rate  charged  plaintiff  was 
unreasonable.  It  also  avers  that  a  reason- 
able and  proper  rate  "having  reference  to 
the  charges  to  other  shippers  and  under  like 
conditions  and  circumstances  would  not  have 
been  more  than  $2.10  per  thousand  feet 
That  the  charge  to  the  plaintiff  of  $2.50  per 
thousand  feet  when  others  are  charged  only 
the  rate  of  $2.10  per  thousand  for  the  ship- 
ment of  logs  for  a  like  distance  to  the  city 
of  Wilmington  •  •  •  is  discriminating 
and  unreasonable.  While  the  charge  in  re- 
spect to  the  facts  relied  upon  is  not  so  ex- 
plicit as  it  may  have  been,  it  is  evident  that 
defendant,  was  not  misled.  In  paragraph  6 
of  its  answer  the  defendant  "denies  that  the 
rate  of  $2.10  per  thousand  feet  would  have 
been  or  was  a  reasonable  and  proper  rate  of 
freight  under  the  circumstances,  and  alleges 
that  there  Is  a  substantial  difference  both  in 
conditions  and  circumstances  between  the 
timber  shipped  by  plaintiff  over  the  defend- 
ant's road  at  the  rate  of  freight  of  which  the 
plaintiff  complains  in  its  complaint  and  the 
rate  of  $2.10  per  thousand  feet,  and  the  de- 
fendant avers  that  the  conditions  and  cir- 
cumstances under  which  the  rate  of  $2.10 
per  thousand  feet  was  charged  by  it  were 
substantia lly  different,  for  this  rate  applied 
only  to  mills  to  which  the  timber  was  ship- 
ped, and  from  which  it  was  afterwards  re- 
shipped  over  defendant's  lines  in  the  form 
of  lumber  or  Its  manufactured  products." 
If  desired  it  may  have  demanded  a  more 
specific  statement.  In  regard  to  the  excep- 
tion to  the  complaint  for  indeflniteness  as 
to  dates,  etc.,  defendant  might,  if  it  so  de- 
sired, have  asked  for  a  bill  of  particulars. 
Revisal  1905,  §  404.  The  ruling  of  his  hon- 
or was  correct 

We  proceed  to  consider  the  other  excep- 
tions in  the  order  presented  in  the  brief  of  ap- 
pellant, omitting  any  reference  to  such  excep- 
tions as  are  not  argued,  except  the  forty- 
fourth.  Counsel  stated  that,  with  that  ex- 
ception, they  were  abandoned.  The  fourth  to 
seventh,  inclusive,  are  pointed  to  the  admis- 
sion of  testimony  of  Mr.  Parsley  for  that  his 
statements  were  general  and  did  not  fix  dates 
of  shipment,  etc.  The  plaintiff  was,  by  thlb 
testimony  laying  the  foundation  upon  which 
he  was  seeking  to  show  the  character  of  its 
business,  the  number  of  lines  or  branch  roads 
of  defendant,  their  terminal  points,  the  num- 
ber, etc.,  of  mills  on  such  lines.  Its  own  deal- 
ings with  defendant.  For  those  purposes  we 
see  no  valid  objection  to  the  testimony.    The 


16th  exception  Is  for  that  the  witness  was 
permitted  to  testify  as  to  logs  shipped  from 
a  point  in  South  Carolina  to  Wilmington,  N. 
C,  which  was  interstate  and  not  within  the 
control  of  the  state  courts.  We  do  not  per- 
ceive how  the  testimony  Involved  Interstate 
commerce.  It  was  relevant  to  the  issue  and 
tended  to  show  the  manner  of  dealing  by 
defendant  company  with  persons  shipping 
logs  over  its  lines  coming  into  Wilmington. 
Exceptions  21  to  SO  present  the  question 
whetlier  for  the  purpose  of  showing  the  dis- 
crimination alleged  it  was  competent  to  show 
the  rates  charged  other  persons  for  shipment 
of  logs  in  car  load  lots  over  branches  of  de- 
fendant's road  not  coming  into  Wilmington; 
for  instance,  Mr.  Hines,  who  operated  a  mill 
at  KInston  to  which  logs  were  hauled  from 
other  points  on  defendant's  road,  was  per- 
mitted to  testify  in  regard  to  the  rates  paid 
for  shipping  car  load  lots.  Mr.  O' Berry,  at 
Goldsboro,  was  also  permitted  to  testify  to 
the  same  effect.  The  question  at  issue  was 
whether  defendant,  while  charging  plaintiff 
$2.50  per  thousand  for  hauling  logs  39  miles 
from  Masteen's  Crossing  to  Wilmington,  was 
charging  other  persons  $2.10  for  the  same 
service  under  substantially  similar  circum- 
stances. To  give  any  beneficial  or  remedial 
effect  to  the  law,  either  common  law  or  stat- 
ute, it  must  be  given  a  reasonable  construc- 
tion. Certainly  to  show  that  in  a  few  cases 
and  within  a  short  period  lower  rates  were 
given  other  persons  would  not  establish  un- 
lawful discrimination.  It  Is  therefore  essen- 
tial to  plaintiff's  right  to  recover  for  it  to 
show  that  a  regular  systematic  discriminat- 
ing rate  was  given.  Nor  do  we  conceive 
that  it  is  necessary  for  plaintiff  to  show  that 
the  lower  rate  was  confined  to  persons  ship- 
ping logs  into  Wilmington.  If  it  is  made  to 
appear  that  during  the  period  named  the  de- 
fendant was  giving  to  mill  owners  at  KIn- 
ston, Gtoldsboro,  or  other  points  on  its  line, 
a  lower  rate  than  that  given  to  persons  liv- 
ing in  Wilmington,  the  conditions  being  sub- 
stantially similar,  such  discrimination  would 
be  unlawful.  To  so  construe  the  law  as  to 
permit  a  railroad  to  charge  a  person  shipping 
logs  in  car  load  lots  to  Wilmington,  a  dis- 
tance of  39  miles,  $2.50  per  thousand  and  to 
charge  a  person  shipping  in  the  same  way 
over  the  same  distance  to  other  points  $2.10 
in  the  absence  of  any  circumstances  or  con- 
ditions justifying  the  discrimination,  would 
practically  nullify  the  underlying  principle 
upon  which  It  is  based.  The  real  and  pivotal 
question  is  whether  the  difference  in  charges 
are  contemporaneous  In  point  of  time  and 
under  substantially  the  same  circumstancea 
The  purpose  of  the  testimony  was  to  estab- 
lish this  proposition.  The  principle  Involv- 
ed is  announced  by  Blackburn,  J.,  In  Great 
Western  Railway  v.  Sutton,  supra:  "When 
it  is  sought  to  show  that  the  charge  is  ex- 
tortionate aa  being  contrary  to  the  statutory 
obligations  to  charge  equally.  It  is  Imma- 
terial whether  the  charge  is  reasonable  or 
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Dot,  It  is  enough  to  show  that  the  company 
carried  for  some  other  persons  or  class  of  per- 
sons at  a  lower  charge  during  the  period 
throughout  which  the  party  complaining  was 
charged  more  under  like  circumstances.  One 
single  act  charging  a  person  less  on  one 
particular  occasion  would  not,  I  think,  make 
the  higher  charge  to  all  others  extortionate 
during  all  that  day,  week,  or  month,  what- 
ever the  period  might  be.  I  think  it  would 
be  necessary  to  show  that  there  was  a  prac- 
tice of  carrying  for  some  persons  or  class  of 
persons  at  the  lower  rate.  But  a  single  in- 
stance would  be  evidence  to  prove  this  prac- 
tice. ♦  •  •  It  would  be  of  the  very  es- 
sence of  the  case  to  prove  that  the  goods 
were  of  the  same  description  and  came  under 
the  same  circumstances."  We  think  that  the 
testimony  was  relevant  and  that  It  was  suffi- 
ciently definite  to  go  to  the  Jury.  The  wit- 
nesses wer^  asked  in  regard  to  rates  charg- 
ed them  for  longer  and  shorter  distances 
than  that  over  which  plaintifTs  logs  were 
shipped.  If  this  was  error,  we  do  not  per- 
ceive how  defendant  was  prejudiced  by  it 

Exceptions  31  to  34  are  to  allowing  Mr. 
Parsley  to  testify  that  he  had  seen  logs  mov- 
ing on  the  defendant's  branch  lines,  the  ob- 
jection being  that  he  could  not  name  the 
dates  accurately.  The  testimony  was,  in  the 
light  of  his  honor's  charge  confining  the  in- 
quiry of  the  jury  to  the  dates  fixed  In  the  is- 
sue, entirely  harmless. 

Exceptions  36  and  37  are  disposed  of  by 
what  Is  said  in  regard  to  exception  16.  This 
disposes  of  the  exception  directed  to  the  ad- 
mission of  evidence. 

At  the  close  of  plaintiff's  evidence  defend- 
ant demurred  and  demanded  judgment  of 
nonsuit,  which  was  denied.  Defendant 
waived  Its  exception  to  this  ruling  by  intro- 
ducing evidence.  Assuming  that  plaintiff 
had  Introduced  testimony  which,  for  the 
purpose  of  disposing  of  the  motion  for  judg- 
ment of  nonsuit  was  fit  to  go  to  the  jury 
we  are  brought  to  a  consideration  of  defend- 
ant's motion  to  nonsuit  at  the  close  of  the 
entire  evidence.  This  motion  involves  the 
assumption  that  plaintiff's  evidence  was  in- 
sufficient, and  that  nothing  has  been  shown 
by  defendant  to  aid  the  defective  condition 
of  plaintiff's  case.  Assuming  that  plaintiff 
has  introduced  evidence  fit  to  be  submitted 
to  the  jury  to  show  that  between  the  dates 
named  it  paid  defendant  $2.50  per  thousand 
feet  for  hauling  logs  from  Musteen's  crossing 
to  Wilmington  in  car  load  lots  and  that  dur- 
ing the  same  period  defendant  gave  to  other 
persons  a  $2.10  rate  for  hauling  logs  in  car 
load  lots  the  same  distance,  and  that  such 
lower  charge  was  general — that  Is,  a  practice 
was  made  of  doing  so— does  defendant's  evi- 
dence aid  the  plaintiff  In  showing  either  that 
the  conditions  were  substantially  similar,  or 
If  not,  whether  the  conditions  justified  the 
difference  In  the  rates.  Mr.  Ehnerson,  who 
was  defendant's  traffic  manager,  testified  that 


he  made  the  rates  on  logs  hauled  over  de- 
fendant's road.  He  was  shown  and  identi- 
fied a  number  of  printed  tariffs  showing 
rates  at  a  number  of  points  on  the  road  and 
branches.  He  testified  that  there  was  at  no 
time  a  rate  of  $2.10  per  thousand  feet  for  logs 
shipped  to  Wilmington,  a  distance  of  39  or  40 
miles,  ^he  only  portion  of  his  testimony 
which  could  in  any  aspect  aid  the  plaintiff, 
is  the  statement  In  reply  to  a  question  by 
plaintiffs  counsel.  "Yon  asked,  as  I  under- 
stand It,  why  it  was  that  we  applied  a  higher 
rate  on  logs  to  Wilmington,  N.  C,  than  we 
applied  to  other  towns  over  oiu:  lines;  I 
win  answer  that  by  saying  that  the  revenue 
received  on  the  product  of  the  logs  from  the 
points  in  Eastern  Carolina  named  In  the 
testimony,  and  for  which  tariffs  have  been 
filed,  enabled  us  to  haul'  the  logs  to  the  mill 
at  a  lower  figure  than  we  felt  that  we  could 
afford  to  handle  the  logs  to  a  mill  without 
getting  any  of  the  product  We  were  pre- 
pared to  make  the  same  arrangement  effec- 
tive—I will  change  it  We  offered  that  if 
the  product  of  the  logs  were  shipped  out  we 
were  prepared  to  make  the  same  rates  effec- 
tive to  the  Wilmington  mill  on  the  logs  on 
which  we  received  the  product  as  were  ap- 
plied to  any  other  mill  on  the  line  of  our 
road."  Mr.  Emerson,  in  reply  to  another 
question,  testified:  "The  Hilton  Lumber 
Company  paid  no  more  for  logs  they  desired 
to  move  than  would  be  paid  by  the  Cape 
Fear  or  Angola  Lumber  Company.  ♦  ♦  ♦ 
We  have  in  effect,  between  certain  points 
on  the  Wilmington  &  Weldon  Railroad  where 
logs  are  moving  to  mills  and  where  we  re- 
ceive for  shipment  the  lumber  cut  from  said 
logs,  rates  as  per  the  following  table:  *40 
miles  and  over  30,  $2.10.'  You  will  note 
that  these  rates  are  somewhat  lower  than  the 
rates  we  were  charging  on  logs  moving  to 
Wilmington  and  other  points  where  we  do  not 
receive  a  second  movement  in  the  way  of  lum- 
ber cut  from  the  logs  moved."  The  date  fixed 
by  witness  is  November  12, 1900.  He  does  not 
state  when  this  rate  went  into  effect:  "That 
they  did  not  apply  over  the  entire  Atlantic 
Coast  Line."  We  omit  any  reference  to  the 
charge  of  $2.10,  which  witness  said  was  made 
by  mistake.  Assuming  that  there  Is  suf- 
ficient evidence  in  regard  to  shipments  of 
plaintiff  and  of  witnesses  testifying  in  regard 
to  shipments  from  other  points  to  go  to  the 
jury,  we  have,  with  Mr.  Emerson's  testimony, 
this  case,  presented  on  defendant's  demurrer. 
Defendant  operating  several  lines  or  branches 
of  railroad  in  E^astem  North  Carolina,  upon 
which  are  located  several  saw  mills  deriving 
their  supply  of  logs  over  such  lines  as  are  con- 
venient to  them,  maintains  a  tariff  by  which  it 
charges  mills  in  Wilmington  $2.50  per  thou- 
sand feet  for  car  load  lots  a  distance  of  39 
miles  and  mills  at  other  points  $2.10  for  the 
same  service,  the  difference  being  that  it 
handles  the  manufactured  products  of  the 
logs  thus  shipped  at  points  other  than  WP 
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mlDgton  and  was  willing  to  make  the  same 
rates  effective  to  the  Wilmington  mill  on 
the  logs  of  which  it  handled  the  product 

Thus  stated,  assimiing  the  other  conditions 
to  be  substantially  similar,  is  the  discrimina- 
tion unlawful?  The  question  is  answered  by 
this  court  in  the  defendant's  appeal  at  the 
fall  term,  1904,  supra.  Clark,  O.  J.,  says: 
"The  proposition  is  that  a  common  carrier 
has  a  right  to  charge  one  person  a  lower  rate 
of  freight  than  another  for  shipping  the  same 
quantity  the  same  distance,  under  the  same 
conditions,  provided  the  shipper  give  the  com- 
pany a  consideration  (shipping  the  manu- 
factured lumber  subsequently  over  its  line), 
which  its  managers  think  will  make  good  to 
it  the  abatement  of  rate  given  to  such  parties. 
But  if  this  is  equality  as  to  the  treasury  of 
the  company,  it  is  none  the  less  a  discrimina- 
tion against  the  plaintiff."  The  authorities 
are  reviewed  in  the  opinion,  and  we  have  no 
disposition  to  disturb  the  reasoning  or  con- 
clusion reached  on  that  appeal. 

Since  the  rendition  or  that  decision,  the 
Supreme  Court  of  the  United  States  has,  in  an 
able  opinion,  discussed  the  principles  involved 
in  this  case  and  applied  them  to  a  correction 
of  the  evil  of  unjust  discrimination  which 
goes  to  the  root  of  the  matter;  saying  that 
the  statute  was  remedial  and  to  be  given  a 
construction  which  reasonably  accomplishes 
the  great  public  purpose  which  it  was  enacted 
to  subserve.  "Nor,  in  view  of  the  positive  com- 
mand of  the  secofiid  section  of  the  act  that  no 
departure  from  the  published  rate  shall  be 
made  'directly  or  Indirectly*  how  can  it  in 
reason  be  held  that  a  carrier  may  take  itself 
out  from  the  statute  In  every  case  by  simply 
electing  to  be  a  dealer  and  transport  a  com- 
modity in  that  character.  ♦  •  ♦  The 
all-embracing  prohibition  against  either  di- 
rectly or  indirectly  charging  less  than  the 
published  rate  shows  that  the  purpose  of 
the  statute  was  to  make  the  prohibition  ap- 
plicable to  every  method  of  dealing  by  a 
carrier  by  which  the  forbidden  result  could 
be  brought  about**  In  an  exceedingly 
strong  opinion  by  Mr.  Justice  Doe  in  Mc- 
Duffee  T.  Railroad,  52  N.  H.  430,  13  Am.  Rep. 
72,  it  is  said:  "A  common  carrier  is  a 
public  carrier.  He  engages  in  a  public 
employment  and  takes  upon  himself  a  public 
duty  and  exercises  a  sort  of  public  office. 
•  •  ♦  His  duty  being  public,  the  correla- 
tive right  is  public.  The  public  right  is  a 
common  right,  and  a  common  right  signifies 
a  reasgnably  equal  right"  After  an  interest- 
ing discussion  and  review  of  English  cases 
the  learned  justice  says:  "In  charters  of 
common  carriers  what  is  called  the  equality 
clause  was  inserted,  requiring  the  carriers 
to  furnish  transportation  on  equal  terms. 
The  fashion  of  legislation,  once  set  was 
studiously  followed  with  a  degree  of  rever- 
ence for  precedent  that  does  not  prevail  in 
this  country.  General  statutes  were  passed 
enacting  the  conmaon-law  doctrine  of  reason- 
able equality,  and  new  methods  of  enforcing 


it  were  introduced.  And  the  practice  of  the 
Ekiglish  courts  on  charters  and  general  acts 
of  this  kind,  has  been  so  long  continued  that 
the  fact  seems  now  to  be  overlooked  that 
the  general  principle  of  equality  is  the  princi- 
ple of  the  common  law.  *  *  *  It  seems 
to  have  been  a  result  of  the  anxiety  of  Parlia- 
ment that  instead  of  merely  providing  such 
new  remedies  and  modes  of  judicial  im)oe- 
dure  as  they  deemed  necessary  for  the  en- 
forcement of  the  common  law,  they  repeated- 
ly re-enacted  the  common  law  until  It  came 
to  be  supposed  that  in  such  an  Important 
matter  as  the  public  service  of  transporta- 
tion by  common  carriers  the  public  were 
indebted  for  the  doctrine  of  equal  right  to 
the  modern  vigilance  of  Parliament  instead 
of  the  system  of  legal  reason  which  had  been 
the  birthright  of  Bnglishm^i  for  many 
years.  A  mistake  of  this  Kind  Is  of  some 
magnitude.  It  unjustly  weaken»  the  confi- 
dence of  the  community  in  the  wisdom  and 
justice  of  the  ancient  system  and  impairs 
its  vigor."  After  pointing  out  the  tendency 
sometimes  seen  to  give  a  narrow  construc- 
tion to  such  statutes  upon  the  theory  tliat 
they  are  changes  in  the-  common  law,  he 
says:  "But  the  common  law  of  equal  right 
and  reasonableness  is  the  ground  on  which 
we  stand.*'  The  action  in  Parsons  r.  Ob.  & 
N.  W.  Ry.,  167  U.  S.  447,  17  Sup.  Ot  887,  42 
L.  £)d.  231,  was  brought  for  a  violation  of 
the  interstate  commerce  act,  and  the  decision 
is  based  upon  the  language  of  the  statute.  It 
is  true  that  Mr.  Justice  Brewer  says:  **8o^ 
but  for  the  provisions  of  the  interstate  com- 
merce act  the  plaintiff  oould  not  recover  on 
account  of  his  shipments  to  Chicago,  if  only 
a  reasonable  rate  was  charged  therefor  no 
matter  though  it  appeared  through  any  mis- 
take or  partiality  on  the  part  of  the  railway 
officials'  shippers  in  Nebraska  had  been  given 
a  less  rate.*'  The  action  was  brought  to  re- 
cover a  penalty  and  of  course  it  was  neces- 
sary to  show  that  the  provisions  of  the  stat- 
ute had  been  violated.  In  commenting  upon 
this  interesting  subject,  we  note  the  following 
language  in  an  editorial  notice  in  the  Harv- 
ard Lfc  R.,  vol.  19,  No.  6,  p.  453,  of  the  recent 
decisions  of  the  Supreme  Court  of  the  United 
States  in  N.  Y^  etc.,  R  R.  v.  Int  State  Com., 
supra:  "It  has  been  remarked  many  times 
that  the  common  law  may  be  relied  upon  to 
meet  by  the  continual  development  of  its 
fundamental  principles,  the  complex  condi- 
tions created  by  the  constant  evolution  in  the 
industrial  organization.  One  of  the  most 
striking  of  modem  instances  of  this  capacity 
of  growth  in  the  common  law  is  the  astonish- 
ing progress  In  the  working  out  of  the  detail 
of  the  exceptional  law  governing  the  conduct 
of  public  callings.  So  dependent  are  all  com- 
mercial activities  upon  adequate  service  by 
the  great  companies  which  conduct  these 
public  employments,  that  the  general  situa- 
tion demands  the  stem  code  that  all  who  ap- 
ply shall  be  served  with  adequate  facilitiefl 
for  reasonable  compensation,  and   without 
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discrlminatloiL  Enforcement  of  all  brancbes 
of  this  law  is  necessary  at  all  times;  but 
the  commercial  community  is  most  interested 
to-day  in  the  prevention  of  personal  discrimi- 
nation. It  is  established  now,  past  all  quali- 
fication, that  it  is  the  duty  of  the  common 
carrier  to  serve  all  alike  who  ask  the  same 
service,  so  that  all  shippers  from  a  given 
point  may  compete  with  each  other  in  distant 
markets  upon  equal  terms.  For  it  is  now 
recognized  that  the  slightest  difiTerences  in  the 
rate  may  result  in  the  long  run  in  building 
up  one  concern  and  in  ruining  Its  rivaL" 
Judge  Noyes,  in  his  work  on  American 
Railroad  Rates  (page  103),  after  stating  the 
general  doctrine  in  a  note,  says:  "While 
the  rule  of  the  common  law  is  undoubtedly 
correctly  stated  in  the  text,  it  has  not  been 
followed  by  several  American  courts  of  high 
standing.  In  fact,  at  the  present  time,  it  is 
probable  that  the  weight  of  American  author- 
ity is  in  favor  of  equal  charges  to  all  persons 
for  similar  services,  even  in  the  absence  of 
statutory  provision." 

We  think  that  the  strict  construction  here- 
tofore given  the  act  by  the  federal  courts 
must  be  modified  to  conform  to  and  promote 
the  purpose  of  the  legislation — ^to  enforce  by 
appropriate  remedies  the  great  common-law 
doctrine  of  equality  of  service  by  public  agen- 
cies of  all  kinds.  The  decision  referred  to 
Iioints  strongly  in  that  direction.  However 
the  courts  construe  statutes  making  penal  or 
criminal  a  violation  of  the  equality  of  right, 
when  we  come  to  deal  with  the  question,  in 
the  enforcement  of  the  civil  right  of  the  citi- 
zen, wc  must  construe  the  law  so  that  the 
right  is  secured  and  the  remedy  for  its  in- 
fringement given.  This  is  the  key  note  of 
the  decisions  both  in  England  and  this  coun- 
try. In  Directors,  etc.,  v.  Evershed,  8  App. 
Gas.  1029,  Lord  Hatherly  says:  "According 
to  the  strict  meaning  of  the  acts  of  Parlia- 
ment, as  interpreted  by  the  decisions  from 
the  very  moment  that  the  company  charges 
A.  a  given  sum  when  B.,  another  person,  comes 
to  the  company  to  have  the  same  service 
rendered  under  the  same  circumstances,  he 
cannot  be  charged  one  farthing  more  than  has 
been  charged  A. 

He  can  only  be  charged  precisely  what  the 
act  authorized  the  company  to  charge,  name- 
ly, that  which  has  been  charged  others  and 
thie  moment  the  directors  take  on  themselves 
to  charge  less  to  another  person,  they  must 
charge  less  to  him,  too.'*  Hays  v.  Penn.  R. 
Rd.  (a  a)  12  Fed.  309 ;  L.  B.  &  St.  L.  R.  R. 
V.  Wilson,  18  L.  R.  A.  105,  note.  Defendant 
says  there  was  no  evidence  tending  to  show 
that  nt  the  time  It  was  shipping  logs  and  pay- 
ing $2.50  rate  any  other  person  was  ship- 
ping under  similar  circumstances  at  the  $2.10 
rate.  Mr.  Parsley  swore  to  the  payment  of 
the  $2.50  rate  by  defendant  It  appears  that 
mills  were  being  operated,  receiving  logs  over 
defendant's  line  at  different  points  during  the 
time  named.  Mr.  Elmerson  says  that  defend- 
ant was  operating  these  lines,  had  a  tariff  for 


logs  giving  the  basis  of  it,  he  says  that  he 
was  traffic  manager.  Mr.  Hines  and  others 
say  that  they  were  operating  mills  shipping 
logs  over  defendant's  line,  etc  It  is  true  that 
no  one  says  that  on  any  given  day  logs  were 
shipped  and  the  $2.10  rate  paid,  but  in  view 
of  the  well  known  fact  that  men  do  not  keep 
saw  mills  standing  idle  or  railroads  keep  cars 
idle  when  it  can  be  avoided,  nor  ship  freight 
without  payment  therefor,  the  Jury  may  well 
have  found  that  they  were  shipping  logs  over 
defendant's  lines  at  the  rates  fixed  by  the 
tariffs.  Mr.  Hines  says,:  '*We  own  some 
timber  which  came  over  the  Coast  Line 
•  •  •  sawed  probably  two  or  three  million 
feet  Other  witnesses  testified  to  the  same 
effect  It  would  be  impossible  for  any  one 
to  recover  for  discrimination  in  freights  un- 
less testimony  of  this  character  could  be  re- 
ceived and  submitted  to  the  jury.  Whether 
the  testimony  was  true  and  what  reasonable 
inferences  were  to  be  drawn  from  it  was  for 
the  Jury.  Interstate  Comm.  v.  Ry.  Co.,  168  U. 
S.  144,  18  Sup.  Ct  45,  42  L.  Ed.  414.  We  do 
not  think  that  his  honor  was  in  error  in  deny- 
ing motion  for  nonsuit 

His  honor  charged  the  Jury:  '*That  the 
word  contemporaneous  in  the  statute  did  not 
mean  the  exact  day,  hour,  or  necessarily 
month,  but  that  it  meant  a  period  of  time 
through  which  tlie  shipment  of  goods  or 
freights  were  made  by  plaintiff  at  one  rate, 
and  by  other  shippers  at  another  rate." 
To  this  defendant  excepted.  His  honor,  in 
the  same  connection,  told  the  Jury  that  the 
burden  was  on  the  plaintiff  to  satisfy  them 
by  the  greater  weight  of  the  evidence,  that 
during  the  period  of  time  named  in  the  com- 
plaint the  discriminating  rate  was  charged. 
We  find  no  error  in  this  instruction.  His 
honor,  after  defining  the  duty  of  the  defend- 
ant to  give  equal  rates,  said:  "If,  therefore, 
you  find  from  the  evidence  in  this  case  that 
the  defendant  company  extended  to  shippers 
of  logs  who  did  agree  with  defendant  that 
after  the  shipment  of  logs  over  its  line  of 
road,  that  the  logs  when  manufactured  into 
lumber  at  the  saw  mill  of  the  shipper  would 
be  reshipped  over  defendant's  line  of  road, 
even  though  this  was  open  to  all  saw  mill 
owners  or  shippers  doing  business  at  any 
point  along  the  line  of  the  road,  and  you  find 
that  other  saw  mill  owners  or  shippers  who 
were  shipping  logs  and  manufactured  lumber 
over  defendant  road  under  like  conditions, 
but  who  did  not  accept  or  agree  to  the  terms 
so  held  out  or  extended  were  not  given  this 
lower  rate,  then  the  court  charges  you  that 
those  accepting  the  lower  rate,  if  you  find 
from  the  evidence  that  any  such  did,  would 
fix  the  rate  at  which  other  shippers  who  did 
not  accept  the  rate  would  in  law  be  required 
to  pay,  and  any  sum  demanded  or  collected  of 
any  shipper  not  conforming  to  such  agreement 
in  excess  of  the  lower  rate  would  be  in  viola- 
tion of  the  law.  If,  therefore,  you  find  from 
the  evidence  in  this  case  that  a  schedule  of 
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shipping  rates  during  the  period  of  time  from 
the  15th  of  November,  ISaS.  to  March  20,  1901, 
was  maintained  and  promulgated  by  the  defend- 
ant company,  by  the  terms  of  which  they  extend- 
ed to  bhippers  a  rate  of  $2.10  per  thousand  in 
car  load  lots  of  lumber  shipped  oyer  Its  line 
within  the  distance  of  from  30  to  40  miles, 
such  rate  extending  only  to  those  who  might 
ship  the  manufactured  product  again  over  de- 
fendant's line,  and  you  further  find  from  the 
evidence  that  on  other  portions  of  the  defend- 
ant's road  that  It  charged  other  shippers—or 
charged  the  plaintiff — $2.50  a  thousand  feet, 
the  shipments  made  for  a  like  distance  and  un- 
der substantially  the  same  circumstances  and 
conditions  and  contemporaneously,  then  the 
plaintiff  would  be  entitled  to  have  the  first  is- 
sue answered  *Yes.'"  Defendant  excepted 
(exception  43).  Whatever  cause  for  criti- 
cism to  be  found  in  this  language  is  removed 
by  reading  it  in  connection  with  that  immedi- 
ately following:  "It  will  not  be  alone  suffi- 
cient for  the  plaintiff  to  satisfy  you  from  the 
evidence  in  the  case  that  two  rates  of  freight 
were  maintained  by  the  defendant  company, 
or  rather,  that  a  rate  was  extended  to  one 
class  of  shippers  who  might  return  the  manu- 
factured product  over  their  road,  and  another 
rate  to  those  who  did  not  elect  to  accept  this 
rate  and  do  so,  but  the  plaintiff  must  go 
further  Tind  satisfy  you  from  the  evidence 
that  at  the  time  such  rates  were  maintained 
(if  you  find  from  the  evidence  they  were  so 
maintained),  that  it  was  during  this  period 
shipping  lumber  over  defendant's  road  a  like 
distance,  under  substantially  the  same  condi- 
tions, and  paying  a  higher  rate  of  freight  to 
the  defendant  company  than  the  first-men- 
tioned class."  Thus  read,  we  see  no  error  in 
the  instruction  given.  We  Audit  difficult  to 
discuss  the  exceptions  separately,  because,  in 
some  instances,  they  are  Interjected  between 
sentences  which  are  connected  and  can  only 
be  understood  when  so  read.  Many  of  the  ex- 
ceptions are  pointed  to  the  statement  of  the 
contention  of  the  parties.  The  charge  is  very 
full,  covering  several  pages  in  the  record. 
We  have  given  to  It  a  careful  examination 
and  are  of  the  opinion  that  It  accords  with 
the  decision  of  this  court  In  dealing  with 
the  testimony  in  regard  to  the  charge  made 
the  Angola  Company  alleged  by  defendant  to 
have  been  the  result  of  a  mistake,  bis  honor 
instructed  the  jury  that  if  they  so  found 
they  should  dismiss  it  from  further  consider- 
ation. He  further  Instructed  them  that  hav- 
ing admitted  the  fact  It  was  incumbent  upon 
defendant  to  show  that  the  lower  rate,  which 
unexplained,  was  discriminating,  was  charged 
by  mistake.  There  really  seems  to  be  no  evi- 
dence to  the  contrary,  and  it  would  seem  that 
the  particular  item  had  but  little  effect  upon 
the  case.  No  special  instructions  were  ask- 
ed by  either  side.  A  careful  examination  of 
the  charge  shows  that  his  honor  correctly  In- 
structed the  jury  that  if  they  found  the  facts 
ta  regard  to  the  several  rates  as  alleged  by 


the  plaintiff  they  must  further  find,  before 
answering  the  issue  in  the  affirmative,  that 
the  shipments  for  the  lower  rate  w^e  for  a 
like  distance  and  under  substantially -the  same 
circumstances,  and  this  we  understand  to  be 
the  test  which  distinguishes  a  lawful  from  an 
unlawful  discrimination.  It  is  not  denied 
that  all  the  shipments  of  the  logs  were  in 
car  load  lots,  nor  is  it  claimed  that  the  cost 
of  handling  the  freight  coming  into  Wilming- 
ton was  greater  than  that  going  to  otbee 
points. 

The  real  controversy  made  upon  the  first 
appeal,  and  again  presented  upon  this  record, 
is  whether,  assuming  the  facts  to  be  as  plain- 
tiff claims,  the  defendant  could  give  a  lowtf 
rate  to  such  of  its  customers  as  shipped  the 
manufactured  product  of  the  logs  over  its  line 
and,  as  we  have  seen,  that  question  has  be&n 
decided  adversely  to  the  defendant's  conten- 
tion. The  only  case  to  which  our  attention 
has  been  directed  which  would  tend  to  sustain 
the  contention  is  the  L.  &  N.  &  B.  Go.  v. 
Comn.,  57  S.  W.  608,  decided  by  the  Snpreme 
Court  of  Kentucky.  We  have  examined  that 
case  with  care,  and  think  that  the  dissenting 
opinion  of  Paynter,  J.,  in  which  two  of  the 
other  Judges  concurred  and  whldi  fully  sos- 
tains  the  view  taken  by  this  court,  and  we 
think  supported  by  authority  and  reason.  Is 
the  sound  view  of  the  question.  The  defend- 
ant does  not  controvert  the  plaintiff's  right 
to  recover  for  money  had  and  received,  pro- 
vided the  facts  are  as  alleged.  In  Western 
Railroad  v.  Sutton,  supra,  the  action  was  for 
money  had  and  received  for  a  discriminating 
freight  rate  charged  and  paid.  It  was  held 
in  that  case  that  where  a  higher  charge  waa 
paid  than  that  charged  other  shippers,  the 
payment  was  not  to  be  considered  voluntary 
and  the  excess  might  be  recovered  back  upon 
account  for  money  had  and  received.  The 
authorities  are  uniform  upon  this  question. 
It  Is  not  necessary  that  at  the  time  of  pay- 
ment there  should  have  been  any  protest  As 
said  by  the  Snpreme  Court  of  Alabama  in 
Mobile  M.  R.  Co.  v.  Stelner,  61  Ala.  550,  In 
an  action  like  this :  "The  nature  of  the  busi- 
ness considered,  the  shipper  does  not  stand  on 
equal  terms  with  the  carrier  in  contracting 
for  charges  for  transportation  and  If  the  ship- 
per pays  the  rates  established  In  violation  of 
the  law  to  the  carrier  rather  than  forego  bla 
services,  such  payment  Is  not  voluntary  In  the 
legal  sense  and  the  shipper  may  maintain  hla 
action  for  money  had  and  received  to  reooiver 
back  the  illegal  charge.**  There  seems  to  be 
no  conflict  of  authorities  upon  this  question. 
His  honor  gave  judgment  for  the  amonnt  sued 
for  and  interest  to  which  defendant  excepted. 
We  think  his  honor  was  correct  The  theor; 
upon  which  the  plaintiff  recovers  is  tiiat  the 
defendant  has  received  the  money  wrongfally, 
and  the  law  implies  a  promise  to  repay  It 
The  action  was  originally  equitable  In  Its 
character  and  founded  upon  the  theory  that 
In  good  conscience  the  defendant  should  re- 
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par  the  money  wrongfully  received,  and  from 
this  duty  the  law  implied  a  promise  so  to  do. 
We  see  no  reason  why  the  amount  should  not 
draw  interest  Revisal  1905,  8  1954;  Barlow 
V.  Norfleet,  72  N.  G.  535;  Farmer  v.  Wlllard, 
75  N.  C.  401.  The  cases  cited  by  defendant 
were  actions  in  tort,  wherein  the  Jury  may  or 
may  not  allow  interest,  as  they  see  proper. 
In  this  lies  the  distinction. 

Upon  a  careful  review  of  the  entire  record, 
we  find  no  reversible  error.  The  judgment 
must  be  affirmed. 

BROWN,  J.,  did  not  sit 


(141  N.  C.  164) 

WRIGHT  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.    April  17, 
1906.) 

1.  Gabnishment  —  Actions  —  Foreign  Judg- 
ment—JuBisDicrioN—PREsuMmoNs. 

In  the  absence  of  countervailing  evidence, 
it  will  be  presumed  that  a  garnishment  action 
proceeded  regularly  and  according  to  the  course 
and  practice  of  the  court  of  the  state  wherein 
it  was  pending,  and  that  all  proper  steps  were 
taken  to  charge  the  garnishee,  where  it  appears 
that  the  court  had  jurisdiction  of  the  subject- 
matter  and  the  parties. 

2.  Sams— Notice  to  Defendant— Necessity. 

Where  defendant  was  personally  served 
with  summons  in  the  principal  action  brought 
in  another  state,  and  toe  court  had  jurisdiction 
of  his  person  and  of  the  subject-matter  of  the 
action,  the  failure  to  notify  him  of  garnish- 
ment proceedings  in  the  action  did  not  render 
invalid  payments  made  by  the  garnishee  under 
such  proceedings. 

8.  Same  —  Judgment  against  Gabnishee  — 
Payment— Effect— CoNSTrruTiONAi*  Law. 

Under  Const  U.  S.  art  4,  §  1,  requiring 
full  faith  and  credit  to  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state,  payment  by  a 
garnishee  of  a  judgment  renderea  against  it  in 
an  action  wherein  process  was  personally  served 
on  defendant,  and  the  court  had  jurisdiction 
of  the  parties  and  the  subject-matter  of  the 
action,  must  be  recognize4  as  payment  of  the 
original  debt  by  the  courts  of  any  other  state, 
where  it  is  properly  pleaded  by  the  garnishee 
in  an  action  against  him  by  defendant  to  whom 
he  originally  owed  the  debt 

Appeal  from  Superior  Court,  Guilford 
County ;  Ward,  Judge. 

Action  by  J.  L.  Wright  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tifT,  and  defendant  appeals.    New  trial. 

The  plalntifl^  brought  the  action  before 
a  justice  of  the  peace  to  recover  $133.27  al- 
lowed to  be  dco  bY  the  defendant  as  wages 
for  services  rendered.  The  defendant  plead- 
•fd  whm  is  called  the  ^'general  Issue,"  that  Is, 
it  denied  the  indebtedness.  The  justice  gave 
judgment  against  the  defendant,  and  it  ap- 
peale<l.  In  the  superior  court  It  further 
pleaded  payment,  set-off,  and  counterclaim. 
The  defendant  did  not,  at  the  trial,  deny 
that  it  was  at  one  time  indebted  to  the 
plaintiff  in  the  said  amount,  but  relied,  in 
support  of  its  general  denial  and  the  added 
piens,  upon  judgments  in  two  suits,  one 
kn  a  justice's  court  of  Knox  county,  Tenn., 


entitled  "Brewing  Co.  r.  Luther  Wright  A 
Co.,"  of  which  firm  plaintiff  was  a  member 
and  proved  that  plaintiff  in  this  action,  who 
was  a  defendant  in  that  one,  was  personally 
served  with  process,  the  court  having 
jurisdiction  of  the  action,  and  that  judgment 
was  therein  rendered  against  him  for  $85.10, 
and  thereupon  a  writ  of  garnishment  was 
sued  out,  and  served  on  the  defendant  in 
this  case,  Southern  Railway  Company,  after 
a  return  of  nulla  bona  to  the  execution 
which  had  been  issued  on  the  judgment 
Defendant  appeared  In  obedience  to  the  pro- 
cess issued  against  it  and  answered  by 
admitting  an  indebtedness  to  the  plaintiff  of 
$136.20  and  alleged  that  of  this  sum  $52.03 
was  subject  to  a  prior  garnishment  issued 
in  another  suit  against  it  Judgment  was 
duly  entered  against  .defendant,  under  the 
garnishment,  for  $83.99,  which  It  afterwards 
paid.  The  other  suit  was  brought  by  the 
plaintiff  against  the  Knoxville  Livery  & 
Stock  Company  in  the  court  of  chancery  of 
the  same  county,  in  which  the  defendant 
filed  a  cross-bill  and  upon  the  said  cross-bill 
obtained  judgment  against  the  plaintiff  for 
$37.  Upon  a  return  of  nulla  bona  to  the 
execution  issued  upon  that  judgment  process 
of  garnishment  was  sued  out  against  the 
defendant  In  this  case,  Southern  Railway 
Company,  and  judgment,  after  appearance 
and  answer,  was  duly  entered  against  it  for 
$48.25.  The  defendant  railway  company,  as 
garnishee,  paid  on  this  judgment  $5,190, 
which  was  $3.65  more  than  should  have  been 
collected  on  the  principal  judgment  or  the 
garnishment  This  excess  was  paid  by  the 
clerk  of  the  court  to  the  plaintiff,  J.  L 
Wright,  who  was  substantially  the  defendant 
in  the  judgment  So  far  as  appeared  in  the 
court  below,  the  proceedings  In  both  suits 
were  conducted  regularly.  The  judge  held 
that  the  payments  thus  made  by  the  defend- 
ant did  not  constitute  a  good  and  valid  defense 
or  support  the  pleas  of  payment,  set-off,  or 
counterclaim  except  as  to  the  sum  of  $3.66 
received  by  the  plaintiff  from  the  clerk  of 
the  chancery  court  and  so  instructed  the  jury 
and  directed  them  to  answer  the  Issue  ac- 
cordingly. There  was  a  verdict  in  favor  of 
the  plaintiff  for  $133.27,  being  the  amount 
claimed  by  him,  and  judgment  thereon.  De- 
fendant excepted  and  appealed. 

King  &  Kimball,  for  appellant  Taylor  & 
Scales,  for  appellee. 

WALKER,  J.  (after  stating  the  case).  The 
plaintiff  contends  that  the  payments  made 
by  the  defendant  under  the  garnishment 
proceedings  cannot  be  set  up  to  defeat  his 
recovery  in  this  action  because  he  was  not 
notified  of  the  process  of  garnishment  It 
does  not  affirmatively  appear  whether  he 
was  or  not,  but  for  the  sake  of  the  argument 
we  will  assume  that  he  was  not  so  notified. 
He  was  personally  served  with*  the  summons 
in  the  prindpaJ  action  and  (nothing  else  ap- 
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pearln^,  we  fhlnk  that  was  quite  sofflcient 
to  bind  bim  by  the  judgment  in  the  garnish- 
ment, not  that  he  is  precluded  by  it  from 
showing  that  the  defendant  did  not  owe  him 
more  than  was  adjudged  to  be  due  in  that 
proceeding,  but  the  latter  is  protected  by 
the  payment  from  answering  again  to  the 
plaintiff  for  the  same  debt  It  Is  not  pre- 
tended that  the  statute  of  Tennessee  requires 
that  he  should  be  notified.  In  the  absence  of 
any  countervailing  evidence,  we  must  pre- 
sume that  the  case  proceeded  r^ularly  and 
according  to  the  course  and  practice  of  the 
court  of  the  state  in  which  it  was  pending  and 
that  consequently  all  proper  steps  were  taken 
to  charge  the  garnishee.  This  is  the  well- 
settled  rule,  where  it  appears  that  the  court 
had  Jurisdiction  of  the  subject-matter  and 
the  parties.  Rood  on  Garnishment,  8  214; 
Grier  v.  Rhyne,  67  N.  C.  338;  McLane  v. 
Moore,  51  N.  G.  520.  No  question  is  made  in 
this  case  as  to  the  jurisdiction  of  either 
of  the  courts  which  rendered  the  two  judg- 
ments, and  there  is  no  irregularity  or  other 
defect  in  the  proceedings  alleged  except  the 
failure  to  notify  the  defendant  in  them, 
who  is  plaintiff  in  this  action,  of  the  garnish- 
ment This  objection  is  not  tenable.  One 
reason  for  requiring  such  a  notice  is  to  enable 
the  defendant  to  make  his  defense,  if  he  has 
any,  to  the  original  action  and  thereby  pre- 
vent his  being  called  upon  to  pay  the  debt 
twice.  This,  we  think,  is  a  most  just  and 
reasonable  rule  but  in  all  cases  where  it 
has  been  applied,  the  defendant,  not  the 
garnishee,  had  been  brought  in  by  publica- 
tion, by  constructive  and  not  by  personal 
service,  and  the  reason  for  the  rule  would 
perhaps  confine  it  to  such  cases,  unless  there 
is  some  special  defense  to  the  garnishment 
or  some  right  that  could  be  asserted  there- 
under. The  defendant's  counsel  rely  on  Har- 
ris V.  Balk,  198  U.  S.  215,  25  Sup.  Ct  625,  40 
L.  Ed.  1023,  and  that  Is  the  only  decision 
cited  to  us  to  sustain  the  point  The  court 
does  say  in  that  case:  "But  most  rights  may 
be  lost  by  negligence,  and  if  the  garnishee 
were  guilty  of  negligence  in  the  attachment 
proceeding,  to  the  damage  of  Balk,  he  ought 
not  to  be  permitted  to  set  up  the  judgment  as 
a  defense.  Thus  it  is  recognized  as  the  duty 
of  the  garnishee  to  give  notice  to  his  own 
creditor.  If  he  would  protect  himself,  so  that 
the  creditor  may  have  the  opportunity  to  de- 
fend himself  against  the  claim  of  the  person 
suing  out  the  attachment  While  the  want 
.of  notlflcation  by  the  garnishee  to  his  own 
creditor  may  have  no  effect  upon  the  validity 
of  the  judgment  against  the  garnishee  (the 
proper  publication  being  made  by  the  plain- 
tiff) we  think  it  has  and  ought  to  have  an 
effect  upon  the  right  of  the  garnishee  to 
avail  himself  of  the  prior  judgment  and  his 
payment  thereunder."  But  it  is  further  said: 
"This  notlflcation  by  the  garnishee  is  for  the 
purpose  of  making  sure  that  his  creditor  shall 
have  an  opportunity  to  defend  the  claim 
made  against  him  in  the  attachment  suit" 


We  see*  therefore,  that  the  principle^  as  there 
restricted  by  the  reason  given  for  it,  does  bot 
apply  when  the  original  defendant  has  had 
legal  notice  of  the  suit  by  the  personal  ser- 
vice of  process  and  a  fuil  opportunity  to  de- 
fend as  he  undoubtedly  had  in  the  present 
case.  Indeed,  the  garnishment  was  not  Is- 
sued until  after  the  time  for  pleading  or  an- 
swering had  expired,  and  a  judgment  had  ac- 
tually been  entered,  thereby  cutting  off  all 
defenses  and  fixing  the  defendant  conclu- 
sively with  liability  for  the  debt  What 
good  then  would  notice  have  done?  He 
could  not  have  defended  if  he  had  been  noti* 
fled,  as  by  his  own  laches  or  his  failure  at 
the  proper  time  to  appear  and  defend  the 
suit  he  had  lost  his  day  in  court  The 
defendant  does  not  now  deny  his  liability, 
and  he  is  in  no  danger  whatever  of  being 
twice  vexed  for  the  same  debt,  or  in  any 
jeopardy  of  having  to  make  a  double  pay« 
ment  upon  it  The  two  judgments  have  been 
fully  satisfied  of  record,  and  the  plaintiff 
has  received  the  amoxmt  paid  in  ^cess  of 
what  was  due  on  the  last  of  the  two  judg- 
ments. His  creditor  has  received  all  that 
is  justly  due  to  him  and  no  court  in  any 
jurisdiction  would  permit  him  to  proceed 
against  the  plaintiff  again.  In  a  case  like 
this,  where  the  defendant  has  been  personally 
served  with  process  in  the  principal  suit  it 
would  be  next  to  impossible  to  charge  him 
twice  on  the  same  liability,  as  the  judgm^it 
must  first  be  taken  against  him  before  a 
garnishment  issues,  and  then  the  money  that 
is  collected  under  the  garnishment  is  applied 
to  the  satisfaction  of  that  judgment  Under 
the  statute  of  Tennessee,  a  garnishment  upon 
a  judgment  after  a  return  of  nulla  bona  to 
the  execution  issued  thereon  is  closely  anal* 
ogous  to  our  supplementary  proceeding  under 
the  provision  of  sections  490-493  of  the 
Code  (Revisal  of  1905,  §§  675,  678).  These 
sections  of  the  Code  and  the  Revisal  do  not 
require  notice  to  the  defendant  though  the 
court  may,  in  its  discretion,  order  notice  to 
be  given.  Wilmington  r.  Sprunt,  114  N.  G. 
310,  19  S.  E.  348.  It  is  said  in  Rood  on 
Garnishment  §  280:  "If  jurisdiction  has 
never  been  acquired  over  the  principal  de- 
fendant BO  that  a  personal  judgment  can 
be  rendered  against  him,  notice,  either  ac- 
tual or  constructive,  must  be  given  him  of 
any  proceedings  to  reach  his  property,  or  by 
which  his  rights  are  to  be  determined,  wheth- 
er the  suit  be  by  garnishment  or  otherwise, 
for  the  reason  that  the  rights  of  no  person 
can  be  concluded  by  any  proceeding  till  he 
has  had  his  day  in  court  But,  in  all  cases 
in  which  he  has  been  personally  served  with 
process,  or  has  appeared,  so  that  jurisdiction 
is'  acquired  by  the  court  to  render  a  per- 
sonal judgment  against  him,  no  notice  need 
be  given  him  of  any  proceedings  by  garnish- 
ment instituted  in  aid  of  such  action,  or  to 
collect  the  judgment  rendered  therein,  unless 
"juch  notice  is  required  by  some  provision 
of  the  statute  under  which  the  garnishment 


N.  a) 


BLACKWBLL  y.  MUTUAL  BBSSBVB  FUND  LIFB  ASS'N. 


rait  t8  conducted."  Howeirer  this  may  be» 
and  we  express  no  opinion  in  r^ard  to  it 
aa  being  a  general  rule  and  applicable  to  all 
cases,  there  is  nothing  in  this  record  to  show 
that  the  plaintiff  has  been  prejudiced  by  the 
failure  of  the  defendant,  as  garnishee  in  the 
other  cases,  to  notify  him  of  the  garnish- 
ments, if  it  had  appeared  that  such  notice 
had  not  been  given.  He  has  not  been  de- 
priyed  of  any  defense  nor  of  any  right,  so 
far  as  we  are  Infoimed,  which  he  could  haye 
saved  if  be  had  received  the  notice.  The 
case,  therefore,  is  resolved  into  the  simple 
fact  that  the  debt  due  by  the  defendant  to 
the  plaintiff  has  been  applied  to  the  payment 
of  a  just  obligation  against  him  in  the  state 
of  Tennessee,  in  suits  to  which  he  was  made 
a  party  by  the  personal  service  of  process. 
It  would  be  requiring  an  innocent  party  to 
pay  a  debt  twice  if  we  should  now  hold 
the  payment  to  be  unavailing,  especially  in 
the  absence  of  any  sound  legal  reason  for  it 
and  of  any  evidence  showing  that  the  plain- 
•  tiff  had  a  meritorious  defense  to  the  garnish- 
ment   It  would,  too,  be  unjust  so  to  hold. 

As  to  the  other  question.  It  has  been  re- 
cently held  by  the  Supreme  Court  of  the 
United  States,  reversing  Balk  v.  Harris,  130 
N.  0.  881,  41  8.  E.  940,  that  attachment  Is 
the  creation  of  local  law  and  if  there 
be  a  law  of  the  state  providing  for  the 
attachment  of  the  debt  due  to  the  defendant 
In  the  principal  suit,  then  if  the  garnishee 
be  found  in  that  state,  and  process  be  person- 
ally served  upon  him  therein,  the  court  there- 
by acquires  jurisdiction  over  him  and  can 
garnish  the  debt  due  from  him  to  the  defend- 
ant as  debtor  of  the  plaintiff  and  condemn  it ; 
provided  the  garnishee  could  himself  be  sued 
In  that  state.  Power  over  the  person  of  the 
garnishee  confers  jurisdiction  on  the  court 
of  the  state  where  the  writ  issues  against 
him,  without  regard  to  the  "situs  of  the 
debt,"  as  the  obligation  to  pay  his  debt 
clings  to  and  accompanies  him  wherever 
-he  goes.  The  court  then  concludes  that  a 
judgment  rendered  against  a  garnishee  under 
such  circumstances,  which  is  afterwards  paid 
by  the  garnishee,  must,  by  virute  of  the 
clause  in  the  federal  Constitution  requiring 
that  full  faith  and  credit  shall  be  given  In 
each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state, 
(article  4,  §  1),  be  recognized  as  a  payment  of 
the  original  debt  by  the  courts  of  any  other 
state,  where  it  is  properly  pleaded  by  the 
garnishee  In  an  action  against  him  by  the  de- 
fendant to  whom  he  originally  owed  the  debt 
Harris  y.  Balk,  108  U.  S.  215,  26  Sup.  Ct  625, 
49  L.  Ed.  1028.  Railroad  y.  Deer  (decided  at 
the  present  term  of  the  same  court  and  fol- 
lowing Harris  v.  Balk)  26  Sup.  Ct  207,  50  L. 
Ed.  — f  is  like  our  case  except  in  one  par- 
ticular. In  that  case  there  was  no  personal 
service  on  the  defendant  in  the  principal  suit, 
but  only  constructive  service  by  publication, 
while  here  he  was  personally  served.  Those 
decisions  having  been  made  by  the  court 
68S.B.— o3 


having  jurisdiction  to  finally  construe  and 
apply  the  clause  of  the  federal  Constitution 
to  which  reference  has  been  made  and  to 
review  the  decisions  of  this  court,  in  re- 
spect theretov  we  must  abide  by  what  is  there 
decided  and  at  least  to  theextentthattheca&h 
es  are  binding  upon  us  as  authorities.  See, 
also.  Railroad  y.  Sturm,  174  U.  S.  710,  19 
Sup.  Ct  797,  48  L.  Ed.  1144;  Goodwin  v. 
Claytor,  187  N.  O.  224,  49  S.  B.  178,  67  L. 
R.  A.  209;  Insurance  Co.  v.  Chambers,  53 
N.  J.  Eq.  468,  32  Atl.  663;  Cahoon  v.  Morgan, 
88  Vt  284.  This  disposes  of  the  only  two 
questions  presented  in  the  case  as  shown  by 
the  briefs  of  counsel,  the  one  as  to  the 
right  to  garnish  the  debt  due  by  defendant 
to  the  plaintiff  in  Tennessee,  and  the  other  as 
to  plaintiff's  right  to  notice  of  the  garnish- 
ment 

There  was  error  in  the  ruling  of  the 
court  for  which  a  new  trial  Is  ordered. 

New  trial. 


(141  N.  a  U7) 
BLACKWELL  y.  MUTUAL  RESERVE 
FUND   LIFE   ASS'N.    ■ 

(Supreme  Court  of  North  Carolina.    April  17, 
1906.) 

INSTTBANCB— Action    by    Poliot    Holder- 
Foreign   CoMPANT— Appointment   op   Rb- 

CEIVER. 

A  policy  holder  in  a  foreign  mutual  in- 
surance company,  cannot  in  an  action  against 
the  company,  have  a  receiver  appointed  for 
the  purpose  of  taking  charge  of  assessments  to 
become  due  the  company,  though  the  company 
has  no  assets  in  the  state  and  is  in  danger  of 
becoming  insolvent 

Appeal  from  Superior  Court,  Durham 
County;  Ferguson,  Judge. 

Action  by  James  W.  Blaclcwell  against  the 
Mutual  Reserve  Fund  Life  Association. 
From  a  judgment  denying  the  appointment 
of  a   receiver,  plalntiflT  appeals.    Affirmeu, 

PlaintifiP  sued  to  recover  amount  of  pre- 
miums paid  defendant  company,  $2,314,  on 
account  of  assessments  upon  a  policy  of 
$25,000,  which  he  alleges  was  wrongfully 
and  in  violation  of  terms  of  the  contract  can- 
celed by  defendant.  He  remitted  the  excess 
over  $2,000.  After  setting  forth  the  facts 
upon  which  his  alleged  cause  of  action  is 
based,  he  alleges  that  defendant,  having,  in 
compliance  with  the  laws  of  this  state,  ap- 
pointed an  agent  upon  whom  service  of  pro- 
cess could  be  served,  fraudulently  and  for 
the  purpose  of  preventing  suits  being  brought 
in  the  courts  of  the  state,  attempted  to  can- 
cel its  power  of  attorney;  that  plaintittw 
policy  was  issued  while  said  power  of  at- 
torney was  in  force  and  while  defendant 
was  engaged  in  soliciting  business  and  is- 
suing policies  in  this  state;  that  defendant 
has  now  in  force  a  large  number  of  policies 
Issued  to  citizens  and  residents  of  this  state, 
and  that  it  Is  collecting  assessments  or  pre- 
miums on  said  policies ;  that  for  the  purpose 
and    with    Intent    to    defraud    its    North 
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Carolina  policy  holders,  defendant  Is  taking 
from  tbe  state  and  the  jurisdiction  of  the 
courts  its  assets  and  property;  that  the  in- 
surance commissioner  of  this  state  has  pre- 
pared and  published  a  statement  showing 
that  the  affairs  of  defendant  company  are 
badly  managed;  that  judgments  against  it 
for  large  amounts  are  unpaid  and  outstand- 
ing; that  from  said  publication  and  other 
sources  set  out  in  his  affidavits  plaintiff  be- 
lieves that  defendant  company  is  insolvent 
or  in  imminent  danger  of  insolvency.  For 
the  reasons  and  upon  the  grounds  thus  set 
forth  plaintiff  asks  that  a  receiver  be  ap- 
pointed by  the  court  to  take  in  to  his  pos- 
session a  sufficient  amount  of  the  property 
and  assets  of  defendant  in  this  state  to 
satisfy  and  discharge  his  claim,  etc.  An 
order  was  duly  issued  directing  defendant 
to  show  cause  before  the  judge  presiding  in 
the  Ninth  judicial  district  why  a  receiver 
should  not  be  appointed  as  prayed,  etc. 
The  defendant  company,  on  the  return  of 
said  order,  filed  an  answer,  and  affidavits 
in  support  thereof,  denying  the  material  al- 
legations contained  in  plaintiff's  complaint 
and  affidavits.  Defendant  also  denied  that 
it  owned  any  property  or  assets  in  this 
state,  and  averred  that  no  person  residing 
in  this  state  was  indebted  to  it;  that  the 
payment  of  the  assessments  made  upon  poli- 
cy holders  was  voluntary,  and  that  by  the 
express  terms  of  the  policy,  a  copy  of  which 
is  set  out,  the  holder  assumes  no  personal 
liability  for  the  payment  of  said  assessments; 
that  by  the  terms  of  said  policy  failure  to 
pay  the  assessment  works  a  forfeiture  there- 
of, but  imposes  no  other  liability  upon  or 
against  the  holder;  that  said  assessments  are 
due  and  payable  at  the  home  office  of  de- 
fendant company  in  New  York.  It  denies 
that  it  is  Insolvent,  or  in  imminent  danger  of 
becoming  so,  setting  forth  a  statement  of 
its  assets  and  liabilities.  It  avers  that  it 
canceled  the  power  of  attorney  to  its  agent 
without  any  other  purpose  than  to  cease  do- 
ing business  in  the  state,  and  without  any 
intent  or  purpose  to  defraud  its  creditors 
or  policy  holders.  His  honor,  upon  hearing 
the  answer  and  affidavits,  declined  to  ap- 
point a  receiver.    Plaintiff  appealed. 

Guthrie  &  Guthrie,  for  appellant  Win- 
ston &  Bryant  and  Hinsdale  &  Son,  for  ap- 
pellee. 

OONNOR,  J.  (after  stating  the  case).  In 
view  of  the  admitted  facts  in  regard  to  the 
property  rights,  or  rather  absence  of  such 
rights,  within  the  jurisdiction  of  the  courts 
of  this  state,  we  are  relieved  from  the  neces- 
sity of  discussing  the  affidavits  in  regard  to 
the  management  and  solvency  of  the  defend- 
ant company.  Assuming  that,,  upon  the 
facts  stated  in  the  complaint,  in  the  light  of 
the  decisions  of  this  court  in  which  the 
same  defendant  was  a  party,  plaintiff  has  a 
valid  cause  of  action;  and,  assuming  that  de- 


fendant is  in  danger  of  becoming  insolvent 
we  find  ourselves  confronted  with  the  Oifll- 
culty  in  granting  the  motion  for  a  receiver 
by  the  fact  that  the  company  has  no  assets 
within  this  state  which  could  be  taken  into 
possession  of  such  receiver.  The  only  rights 
suggested  by  plaintiff  in  tills  connection  are 
assessments  to  become  due  hereafter  from 
policy  holders  residing  in  this  state.  Tbese 
assessments  will  not  be,  when  due,  debts  or 
choses  in  action  which  the  defendant  could 
enforce.  "The  levying  of  an  assessment 
does  not  make  a  member  a  debtor  to  the  as- 
sociation, authorizing  it  to  bring  suit  in  the 
event  of  his  neglect  or  refusal  to  pay.  'The 
only  effect  of  the  default  is  to  relieve  the 
association  of  its  obligation  to  the  member." 
Oooley,  Ins.  Briefs,  1013;  Insurance  Co.  v. 
Stathan,  93  U.  S.  24»  23  L.  Gd.  789;  2  May  on 
Ins.  (3d  Bd.)  341.  The  law,  supported  by 
authority,  is  thus  stated  in  Bacon  on 
Benefit  Soc.  8  357:  "In  a  contract  of  life  In- 
surance there  is  generally  no  absolute  under- 
taking of  the  insured  to  pay  the  premiiim% 
or  assessments,  and  consequently  no  personal 
liability  therefor.  The  payment  of  the  pre- 
mium or  assessment  is  only  a  condition  pre- 
cedent of  the  liability  of  the  company.  The 
insured  does  not  promise  to  pay  the  pre- 
miums, and  the  company  only  promises  to 
pay  if  it  has  received  the  agreed  considera- 
tion. Therefore  the  Insured  may  pay  or  not 
as  he  pleases.  He  has  the  perfect  right  to 
do  either,  and  need  give  no  excuse  for  his 
choice.  If  he  does  not  pay,  the  contract  Is 
ended."  While  the  court  would  be  iH-ompt 
to  protect  by  any  process  within  its  jwwer 
the  rights  of  a  citizen  against  a  foreign  cor- 
poration and  hold  any  property  within  its 
jurisdiction  to  meet  the  demand  when  estab- 
lished by  judgment,  it  will  not  do  a  vain 
thing  and  send  its  officer  to  chase  unsub- 
stantial possibilities.  The  only  effect  of  the 
appointment  of  a  receiver  in  this  case  would 
be  to  embarrass  and  probably  injure  other 
policy  holders,  without  any  resultant  benefit 
to  plaintiff.  If  the  receiver  demanded  pay- 
ment of  an  assessment,  and  it  was  refused, 
he  could  not  enforce  its  payment;  he  having 
no  other  right  against  the  policy  holder  than 
the  defendant  company  has.  If  he  should 
seek  to  enjoin  payment  to  the  company,  he 
would  be  met  with  the  obstacle  that,  if  the 
courts  of  this  state  enjoined  such  payment 
the  policy  would  be  avoided  for  nonpayment 
of  assessment  If  so  declared  avoided  by 
the  company,  this  court  would  have  no  power 
to  protect  the  policy  holder  by  mandamus 
or  otherwise.  Without  pursuing  the  discus- 
sion further.  It  is  manifest  that  no  possible 
benefit  could  accrue  to  the  plaintiff,  and 
much  annoyance  and  injury  to  Innocent 
persons.  'The  liability  of  the  members  of 
the  mutual  insurance  companies  upon  their 
premium  notes  is  not  increased  by  reason  of 
the  insolvency  of  the  corporation  and  the  ap> 
pointment  of  a  receiver,  since  the  receiver 
is  merely  substituted  in  place  of  the  direct- 
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on  of  the  company  and  vested  with  their 
rights  and  powers  and  nothing  more."  Aid. 
on  Rec.  §  372.  The  power  of  a  receiver  to 
enforce  assessments  made  upon  unpaid  stock 
Is  based  upoa  the  fact  that  the  delinquent 
stock  holder  owes  a  debt  to  the  company 
for  which  it  could  maintain  an  action;  where- 
as for  an  assessment  upon  an  insurance 
policy,  as  we  have  seen,  no  action  could  be 
maintained  by  the  company. 

Again;  it  seems  to  be  established  by  the 
authorities  cited  in  the  well-considered  brief 
of  defendant's  counsel  that  such  assessments 
as  are  levied  under  the  provisions  of  the 
policies  issued  by  defendant  company  are, 
when  paid,  impressed  with  a  trust  for  the 
benefit  of  the  other  policy  holders.  The 
contract  of  insurance  expressly  provides  that 
a  certain  percentage  of  the  assessments 
shall  be  set  apart  for  the  purposes  set  forth 
therein.  We  could  not,  through  a  receiver, 
compel  the  payment  of  an  assessment  to  be 
appropriated  to  plaintiff's  claim  in  violation 
of  the  terms  of  the  contract  and  the  rights  of 
other  policy  holders.  The  plaintiff  has  no 
lien  or  specific  claim  to  any  portion  of  the 
assets  of  the  company.  This  plaintiff,  to- 
gether with  thousands  of  others,  has  enter- 
ed into  a  contract  of  insurance  with  a  cor- 
poration having  no  capital  or  assets  within 
reach  of  the  courts  of  his  state,  and  with  but 
little,  if  any,  substantial  guaranties  of  com- 
pliance with  its  contract  By  a  very  remark- 
able provision,  which,  If  read,  should  have 
put  plaintiff  upon  notice,  the  contract  de- 
clares that  "this  contract  shall  be  governed 
by,  subject  to,  and  construed  only  accord- 
ing to  the  laws  of  the  state  of  New  York; 
the  place  of  this  contract  being  expressly 
agreed  to  be  the  home  office  of  said  asso- 
ciation in  the  city  of  New  York."  This  pro- 
vision is  void  so  far  as  the  courts  of  this 
state  are  concerned.  Revisal  1905,  §  4806. 
It  seems  from  his  account  of  the  dealings 
between  the  company  and  himself  that  he 
has  expended  a  considerable  amount  of  good 
money  with  a  poor  prospect  of  realizing  any 
very  substantial  returns.  The  courts  of  this 
state  in  the  trial  of  his  cause  will  adjudge 
his  rights;  but  it  seems  that,  as  others  have 
been  compelled  to  do,  he  must  pursue  his 
remedy  to  reach  assets  of  the  defendant  in 
the  courts  of  New  York.  We  do  not  enter- 
tain any  doubt  of  the  power  of  the  courts 
of  this  state,  either  by  attachment  or,  in 
proper  cases,  the  appointment  of  a  receiver, 
00  seize  and  retain  any  property  of  a  foreign 
corporation  in  this  state  and  apply  it  to 
the  payment  of  debts  due  our  citizens. 
The  exercise  of  this  power  does  not  involve 
winding  up  the  affairs  of  the  corporation.  It 
iB  only  for  the  purpose  of  securing  the  fruits 
of  the  recovery.  The  question  is  fully  dis- 
cussed by  Mr.  Justice  Walker  in  Holshouser 
T.  Copper  Co.,  138  N.  0.  248,  50  S.  E.  650,  70 
L.  R.  A.  183.  We  have  examined  the  case 
of  Mutual  Reserve  Fund  life  Ass*n  v. 
Phelps,  190  U.  a  147,  23  Sup.  Ct  707,  47 


L.  Ed.  987,  cited  by  plaintiff.  The  only 
question  decided  upon  that  appeal  related 
to  service  of  process  and  procedure.  It  is 
true  that  the  court  of  Kentucky  appointed 
a  receiver  after  judgment  in  an  action 
against  this  defendant  Whether  there  was 
property  other  than  assessments  to  become 
due  does  not  appear. 

For  the  reasons  set  out  his  honor's  judg- 
ment must  be  afllrmed. 


(14a  N.  C.  409) 

BRENIZER  V.  SUPREME  COUNOIU 
ROYAL  ARCANUM. 

(Supreme  Court  of  North  Carolina,     May  16, 
1906.) 

1.  Gabnishhent—Disclosubb— Issues. 

Revisal  1905,  §  781,  declares  that  when 
any  garnishee  denies  that  he  owes  to  or  has  in 
his  possession  any  property  of  the  defendant,  and 
plamtiff  shall  on  oath  suggest  the  contrary  or 
wlien  the  garnishee  shall  make  any  statement 
of  the  facts  that  the  court  cannot  proceed  to 
give  judgment  upon,  then  the  court  shall  order 
an  issue  to  be  made  up  which  shall  be  tried  by 
a  jury  and  render  judgment  on  the  verdict. 
Held,  that  where  plaintiff  in  garnishment  sug- 
gests a  desire  to  traverse  the  return  of  a  gar- 
nishee, plaintiff  is  entitled  to  have  the  issue 
tried  as  directed  without  filing  any  formal  or 
verified  statement 

2.  InSUBANCB— FOBEIGN    COMPANIES— PBOCESS 

— Sebvioe. 

In  an  action  against  a  foreign  fraternal 
insurance  order  doing  business  within  the  state, 
service  of  summons  on  the  insurance  commis- 
sioner conferred  jurisdiction  of  tbe  society. 

[Ed.    Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  8  33.] 

3.  Attachment— Dismi8SAI/—Pbopebtt    Sub- 
ject—Objection—Right TO  Raise. 

Where,  in  an  action  against  a  foreign 
assessment  insurance  society,  funds  in  the  hands 
of  a  collector  were  attacned  and  the  society 
claimed  that  such  funds  were  trust  funds  held 
by  it  for  the  benefit  of  the  widows,  etc.,  of 
deceased  members,  and  were  therefore  not  sub- 
ject to  attachment,  the  society  in  its  capacity 
as  trustee  was  entitled  to  raise  such  question 
by  motion  to  dismiss  the  attachment 

4.  Same— Benefit  Fund— Attachment. 

The  constitution  of  defendant  assessment 
insurance  society  provided  that  one  of  its 
objects  was  to  establish  a  widows'  and  orphans' 
benefit  fund,  from  which  a  sum  not  to  exceed 
$3,000  should  be  paid  to  tbe  wife,  etc.,  of  de- 
ceased members,  that  the  funds  from  which  such 
payment  should  be  made  should  be  derived  from 
assessments  collected  from  members,  and  that 
the  expense  of  the  society  should  be  defrayed 
from  a  per  capita  tax,  dues,  and  expense  assess- 
ments. Provision  was  also  made  for  creating 
from  assessments  an  emergency  fund  to  pay 
any  excess  of  current  death  losses.  Held,  that 
assessments  payable  into  tlie  benefit  fund,  in 
the  hands  of  a  collector  of  the  society  which  he 
was  bound  to  pay  over  to  the  society's  treasurer 
were  trust  funds  for  the  benefit  of  the  bene- 
ficiaries of  deceased  members,  and  were  not 
subject  to  attachment  by  a  creditor  of  the 
society. 

5.  CoUBTS— JUBISDICTION     OF     THE     PeBSON— 

FOBEiQN  Societies  —  Mandamus  —  Injunc- 
tion. 

The  courts  of  a  state  have  no  power  t* 
control  the  supreme  council  of  a  foreign  assess- 
ment insurance  society  by  mandamus  or  ii» 
JVinction. 
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6L  Insubahcb  —  Beneficiax.    Associatiohs — 
Action — Judgment — Bnfobcement. 

A  Judgment  recovered  against  a  foreign 
assessment  insurance  society  could  be  enforced 
only  by  &ial  process  against  the  funds  of  the 
society  within  the  jurisdiction  or  by  a  suit  on 
the  judgment  in  the  state  of  the  society's  domi* 
die. 
Clark,  O.  J^  dissenting. 

Appeal  from  Superior  Oonrt,  Mecklenburg 
Ck>unty;   Webb,  Judge. 

Action  by  A.  G.  Brenizer  against  the  Su- 
preme Council  of  the  Royal  Arcanum. 
From  an  order  denying  a  motion  to  dissolve 
an  attachment  levied  on  certain  funds  of  the 
society,  it  appeals.    Beversed. 

This  was  a  motion  to  dissolve  an  attach- 
ment levied  upon  certain  moneys  in  the 
hands  of  D.  T.  Johnson,  collector  of  Baleigh 
Council  of  the  Boyal  Arcanum.  The  facts 
appearing  upon  the  record  are  as  follows: 
Plaintiff,  A.  G.  Brenizer,  on  the  81st  day  of 
October,  1905,  instituted  an  action  in  the 
superior  court  of  Mecklenburg  county  for 
the  purpose  of  recovering  the  sum  of  $1,400, 
alleged  to  be  due  him  by  the  Supreme  Coun- 
cil of  the  Royal  Arcanum.  Summons  was 
duly  served  on  the  insurance  commissioner 
of  North  Carolina.  The  warrant  of  attach- 
ment was  Issued  by  the  clerk  of  the  superior 
court  of  said  county,  directed  to  the  sheriff 
of  Wake  county  commanding  him  to  attach 
all  the  property  of  the  defendant  In  said 
county.  The  said  clerk  issued  an  order  to 
the  sheriff  of  Wake  county  commanding  him 
to  summon  D.  T.  Johnson  to  appear  and 
answer  on  oath  concerning  such  moneys  or 
property  as  he  had  in  hand  belonging  to  the 
defendant,  etc.  Upon  service  of  the  notice, 
said  Johnson,  upon  oath,  made  return  saying: 
That  he  Is  a  collector  of  Raleigh  Council  No. 
561  of  the  Royal  Arcanum  which  Is  a  sub- 
ordinate council  under  the  Jurisdiction  of 
the  Supreme  Council.  That  as  such  col- 
lector under  the  charter,  constitution,  and 
laws  of  the  Royal  Arcanum,  as  shown  in  the 
constitution  thereof,  it  is  his  duty  to  receive 
and  collect  all  moneys  due  by  the  members 
of  his  council  for  the  widows'  and  .orphans' 
benefit  fund,  and  to  pay  the  same  over  to  the 
treasurer  of  the  subordinate  council.  It  Is 
the  duty  of  the  treasurer  to  keep  a  separate 
account  of  the  widows'  and  orphans'  benefit 
fund,  and  not  allow  this  fund  to  be  used  for 
any  other  purpose,  and  to  transmit  the 
money  to  the  Supreme  Council.  As  such 
collector,  he  had  in  his  possession  on  No- 
vember 1,  1905,  the  day  the  notice  of  attach- 
ment was  served  upon  him,  the  sum  of 
$861.34  which  Is  to  his  credit  as  collector,  in 
bank.  That  this  money  was  collected  and 
received  from  the  individual  members  of 
the  said  council,  as  assessment  No.  350,  for 
the  widows'  and  orphans'  benefit  fund,  and 
when  collected  should  have  been  paid  over 
to  the  treasurer  of  the  said  council,  whose 
duty  It  Is  to  transmit  the  same  to  the  proper 
ofBcer  of  the  Supreme  Council.  That  he  had 
no  other  money  or  property  of  the  Supreme 


Council;  that  all  the  money  In  hts  possession 
or  on  deposit  made  by  him,  was  collected  for 
the  purpose  of  paying  assessment  No.  850 
belonging  to  the  general  fund  of  Baleigli 
Codncil,  not  the  propwty  of  or  In  any  way 
controlled  by,  the  Supreme  Council.  This 
money  is  a  part  of  the  fund  which,  under  the 
charter,  constitution,  and  laws  of  the  defend- 
ant, the  Supreme  Council,  and  under  the 
laws  of  Massachusetts,  of  which  state  de- 
fendant Is  a  citizen,  was  raised  for,  and  Is 
held  as  a  trust  fund  to  be  paid  out  solely  for 
death  b^iefits,  and  neither  afiSlant  nor  de- 
fendant nor  any  one  else  can  divert  the  same 
to  any  other'  purposes.  That  be  is  adrlsed 
that  such  sum  is  not  liable  to  attachment  at 
the  hands  of  any  one  who  has  a  supposed 
claim  against  the  Supreme  Council,  not 
arising  out  of  the  death  benefit  He  refers 
to  the  provisions  of  the  charter,  constitution, 
and  rules  of  the  Royal  Arcanum;  wherefore 
he  asks  that  the  attachment  against  hlia  he 
vacated,  etc. 

Henry  J.  Young,  treasurer  of  Raleig'h 
Council,  filed  an  affidavit  stating  that  it  was 
his  duty  to  receive  from  the  collector  all  the 
money  paid  to  him  for  the  council  and  to 
keep  an  account  of  the  sum.  That  it  is  his 
duty  to  keep  a  separate  account  of  the  wid- 
ows' and  orphans'  benefit  fund  and  not  to 
permit  it  to  be  used  for  any  other  purpose. 
That  at  the  time  the  notice  of  attachment 
was  served  upon  him,  he  had  in  his  posses- 
sion $333  which  belonged  to  the  8ub<»dlnate 
council  and  that  he  had  no  funds  belonging 
to  the  Supreme  Council.  B.  A.  Skinner  of 
the  state  of  New  York  filed  an  affidavit  stat- 
ing that  he  was  supreme  treasurer  of  the 
Supreme  Council  of  the  Royal  Arcanum; 
that  he  Is  the  custodian  of  the  funds  of  said 
corporation,  etc.;  that  according  to  the  arti- 
cles  of  incorporation  of  defendant,  the  laws 
of  Massachusetts,  and  the  constitution  and 
laws  of  the  defendant  the  said  defendant 
has  created  and  established  a  widows'  and 
orphans'  benefit  fund  out  of  which  shall  be 
paid  to  the  wife,  children,  and  relatives  of 
persons  entitled  thereto,  under  the  amounts 
of  certificates  issued  to  them  by  said  council. 
The  said  widows'  and  orphans'  benefit  fond 
is  collected  and  remitted  to  him  as  custodian 
thereof,  and  payments  therefrom  made  In 
accordance  with  the  constitution  and  laws 
of  said  order.  That  none  of  the  moneys 
contributed  and  paid  to  the  widows'  and 
orphans'  benefit  fund  by  the  members  of  the 
various  subordinate  council  has  ever  been 
used  for  any  other  purpose  than  for  the 
payment  of  death  benefits  and  to  establish 
what  is  known  as  the  "Emergency  Fund," 
and  that  said  moneys  have  been  held  sacred 
as  a  trust  created  by  the  articles  of  incor- 
poration, the  laws  of  Massachusetts  and  the 
constitution  of  the  Royal  Arcanum;  that  the 
funds  which  have  been  attached  by  process 
in  this  action  were  contributed  to  and  paid 
by  certain  members  to  the  collectors  for  the 
sole  purpose  of   being  transmitted   befors 
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November  15,  1905,  to  this  deponent  as  cofl- 
todlan  of  said  fund,  and  to  be  used  only  In 
the  payment  of  death  benefits  as  hereinto- 
fore  stated  and  that  none  of  such  funds  un* 
der  the  articles  of  incorporation,  the  laws  of 
Massachusetts,  etc.,  is  liable  for  the  pay- 
ment of  any  other  debt  or  debts  of  the  Su- 
preme Council,  but  Is  a  trust  fund  as  herein 
provided.  There  is  a  separate  fund  of  the 
Supreme  Council  from  which  all  expenses  of 
whatever  kind  are  paid.  W.  O.  Robson,  of 
the  state  of  Massachusetts,  filed  an  afQdavlt 
stating  that  he  was  supreme  secretary  of 
the  defendant;  that  he  knows  of  the  consti- 
tution and  laws  thereof  and  of  the  laws  of 
Massachusetts,  under  which  the  defendant  is 
organized.  That  said  defendant  was  au- 
thorized to  and  has  established  a  widows* 
and  orphans'  benefit  fuod  by  requiring  all 
the  members  of  the  various  councils  of  the 
defendant  corporation,  wherever  situated, 
to  pay  to  the  collectors  of  their  respective 
subordinate  councils,  certain  sums  of  money, 
prescribed  in  said  laws,  which  after  a  cer- 
tain period  of  time,  therein  prescribed,  be- 
come the  property  of  the  defendant  corpora- 
tion, and  that  after  the  same  comes  into  the 
possession  of  the  supreme  treasurer,  it  then 
becomes  a  part  of  the  widows'  and  orphans' 
benefit  fund,  above  referred  to,  and  by  the 
articles  of  Incorporation,  the  laws  of  the 
state  of  Massachusetts  and  tb^  constitution 
and  laws  aforesaid,  are  a  trust  fund  to  be 
used  only  as  provided  in  said  laws  found  in 
exhibit  attached.  That  according  to  the 
laws  of  Massachusetts  and  the  constitution, 
etc.,  the  said  widows*  and  orphans'  benefit 
fund  is  a  trust  fund  created  and  established 
solely  for  the  purpose  of  paying  therefrom, 
"on  the  satisfactory  evidence  of  the  death 
of  a  member  of  the  order,  who  has  complied 
with  all  its  lawful  requirements,  a  sum  not 
exceeding  $3,000  to  the  wife,  children,  rela- 
tives, etc.,  as  he  may  direct."  That  said 
trust  funds  have  not  been,  nor  does  he  be- 
lieve they  could  be  used  for  any  other  pur- 
pose whatsoever.  That  the  funds  which 
were  attached  in  this  action  were  paid  by 
the  members  of  the  subordinate  councils  to 
the  ofilcers  of  said  councils,  as  assessments 
due  from  such  members  to  the  widows'  and 
orphans'  benefit  fund  to  be  transmitted  to 
the  supreme  treasurer,  etc.  A  copy  of  the 
certificate  issued  to  the  plaintiff  was  attach- 
ed to  the  record  by  which  it  appears  that 
the  Supreme  Council  of  the  Royal  Arcanum 
promises  to  pay  out  of  its  widow**  and 
orphans'  benefit  fund  to  the  person  named 
therein  the  sum  of  $3,000,  etc.  Certain  por- 
tions of  the  constitution  and  laws  of  the  said 
Supreme  Council  were  in  evidence  in  which 
the  objects  of  the  order  are  stated,  among 
others,  to  Issue  a  widows'  and  orphans'  bene- 
fit fund,  from  which  the  sum  not  exceeding 
$3,000  shall  be  paid  to  the  wife,  children, 
etc.,  of  each  member  upon  the  conditions 
therein  set  out  It  is  also  provided  that 
upon  application  made  and  accepted  by  any 


person  a  certificate  shall  issue  entitling  the 
person  named  therein  upon  the  death  of  the 
applicant  to  be  paid  from  the  widows'  and 
orphans'  fund  the  sum  named  not  exceeding 
$3,000.  A  schedule  of  assessments  is  attach- 
ed to  the  record,  also  certain  portions  of  the 
statute  in  force  in  Massachusetts  regulating 
the  management  of  benefit  societies. 

The  motion  was  based  upon  two  grounds, 
the  second  being  that  the  warrants  of  attach- 
ment and  attempted  service  and  levy  thereof 
be  adjudged  void  and  vacated,  on  the  ground 
that  the  funds  attempted  to  be  garnished 
and  attached  are  not  subject  to  attachment 
or  garnishment  for  the  claim  of  the  plaintiff. 
The  motion  being  denied,  the  defendant  ex- 
cepted and  appealed. 

Tlllett  &  Guthrie  and  F.  H.  Busbee  &  Son, 
for  appellant  B.  T.  Cansler  and  Chaa 
Brenizer,  for  appellee. 

CONNOR,  J.  (after  stating  the  case). 
Plaintiflfs  counsel  in  their  well-prepared 
brief  and  able  argument  in  this  court  raise 
a  question  of  practice,  insisting  that 'under 
the  provisions  of  the  statute  (Revisal  1905, 
8  781) :  "When  any  garnishee  makes  such  a 
statement  of  facts  that  the  court  cannot  pro- 
ceed to  give  Judgment  thereon,  then  the 
court  shall  order  an  issue  to  be  made  up 
which  shall  be  tried  by  a  Jury  and,  on  their 
verdict,  Judgment  shall  be  rendered."  It  is 
clear  that  plaintiff,  upon  the  suggestion  that 
he  wished  to  traverse  the  return,  was  en- 
titled without  any  formal  or  verified  state- 
ment to  have  the  issue  tried  as  directed  by 
the  statute.  It  seems,  however,  that  defend- 
ant made  its  motion  upon  the  return  and 
plaintiff  thereupon  made  an  issue  of  law, 
as  upon  a  demurrer,  admitting,  for  the  pur- 
pose of  the  motion,  the  truth  thereof.  The 
appeal  comes  to  us  in  that  form,  and  has 
been  argued  upon  the  merits.  We  concur 
with  the  plaintiff  that  his  honor  correctly  re- 
fused to  vacate  the  warrant  of  attachment 
It  is  in  all  respects  regular,  and  if  so  advised, 
the  plaintiff  may,  upon  his  afildavit,  have 
other  warrants  against  any  property  which 
the  defendant  may  have  in  this  state.  The 
service  of  summons  on  the  commissioner  of 
insurance  brings  the  defendant  corporation 
into  court,  and  all  such  further  proceedings 
may  be  had  in  the  cause  in  ascertaining  and 
declaring  plaintlflr's  rights,  as  may  be  in 
accordance  with  the  law  upon  the  facts  as 
found  by  the  court  or  Jury.  Plaintiff  sug- 
gests that  the  defendant  corporation  cannot 
raise  the  -question  whether,  upon  the  return 
to  the  notice,  the  money  in  the  hands  of  Mr. 
Johnson  is  liable  to  garnishment  or  attach- 
ment; that  only  the  garnishee  or  collector 
can  raisQ  the  question  at  this  time,  or  until 
after  Judgment  it  is  sought  to  have  the  funds 
applicKl  to  its  discharge.  We  think  that,  in 
view  of  the  contention  of  the  defendant  cor- 
poration that  it  is  entitled,  and  that  it  is 
its  duty  to  receive  and  hold  this  mou^  upon 
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an  express  trust,  that  it  may  at  this  stage 
of  the  litigation  make  such  motions  and  pur- 
sue such  course  as  may  be  proper  to  protect 
the  fund.  It  is  always  the  du^  of  a  trustee 
to  protect  the  trust  property,  and  for  that 
purpose  Institute  actions,  intervene  in  ac- 
tions pending,  and,  in  any  other  way,  in 
accordance  with  orderly  procedure,  protect 
such  property.  Having  disposed  of  these 
preliminary  questions  of  practice,  we  are 
confronted  with  the  real  question  in  debate. 
Taking  the  return  to  be  true,  together  with 
the  affidavits  filed  in  support  thereof,  is  the 
money  In  the  hands  of  Mr.  Johnson,  collect- 
or, subject  to  attachment  for  the  claim  of 
the  plaintiff?  The  solution  of  this  question 
depends  upon  the  answer  to  the  further  ques- 
tion, whether  the  money  collected  by  him 
is  impressed  with  an  express  trust.  The  pro- 
cess with  which  we  are  dealing  is  rather  an 
attachment  than  a  garnishment.  The  money 
held  by  Johnson  is  the  property  of  defend- 
ant, and  not  a  debt  due  by  Johnson,  which 
is  usually  the  subject  of  garnishment  It  is 
not  material  to  discuss  or  attempt  to  distin- 
guish the  two  kinds  of  process.  Johnson 
says  that  he  is  the  treasurer  of  Raleigh  Coun- 
cil, the  members  of  which  are  assessed  by 
the  Supreme  Council,  monthly,  for  the 
amount  fixed,  and  that  he  collects  such  as- 
sessments for  the  widows*  and  orphans'  ben- 
efit fund  created  by  the  council  and  held  by 
it  In  special  trust  to  pay  to  the  wife,  chil- 
dren, relatives  of,  op  persons  dependent  upon 
members  holding  certificates  at  their  death; 
that  the  amount  in  his  hands,  at  the  time 
of  notice  of  attachment  was  collected  and 
received  from  the  individual  members  of  the 
said  local  council,  as  assessment  No.  350  for 
the  widows'  and  orphans'  benefit  fund,  and 
should  have  been  turned  over  to  the  treasur- 
er of  said  council,  whose  duty  it  is  to  send 
the  same  to  the  treasurer  of  the  Supreme 
Council,  for  the  purpose  of  holding  same. 
He  says  that  he  had  no  other  money  which 
is,  or  can  be  called,  the  property  of  the  Su- 
preme Council;  that  this  fund  is,  under  the 
charter,  constitution,  and  laws  of  the  Su- 
preme Council,  and  the  laws  of  Massachu- 
setts, raised  for,  and  is  held  as,  a  trust  fund 
to  be  paid  out  solely  for  death  benefits.  The 
other  affidavits  and  exhibits  all  tend  to  sus- 
tain the  truth  of  the  return.  The  portion 
of  the  constitutlbn,  etc.,  in  evidence  declar- 
ing the  objects  of  the  order  are  consistent 
with  the  return.  In  paragraph  5  it  is  ex- 
pressly stated  that  one  of  the  objects  of  the 
order  Is  "to  establish  a  widows'  and  orphans* 
benefit  fund  from  which  on  satisfactory  evi- 
dence of  the  death  of  a  member  of  the 
order,  •  •  •  a  sum  not  exceeding  $3,000 
shall  be  paid  to  the  wife,  etc."  The  funds 
from  which  the  payment  of  such  benefits 
shall  be  made  shall  be  derived  only  from 
assessments  collected  from  the  members, 
except  as  provided  in  sections  8,  9,  and  10. 
The  fund  from  which  the  expenses  shall  be 


defrayed  may  be  derived  from  a  per  capi- 
ta tax,  dues,  and  expense  ajssessments. 

Provision  is  made  for  creating,  from  the 
assessments,  in  excess  of  the  current  death 
losses,  an  emergency  fund,  from  which.  If 
assessments  are  insufficient  to  meet  death 
losses,  they  may  be  paid.  The  emergency 
fund  shall  be  used  only  for  death  or  disabil- 
ity benefits.  We  think  it  apparent  from 
the  portions  of  the  charter,  laws,  and  stat- 
utes quoted,  and  others  in  the  record,  that 
the  assessments  received  by  Mr.  Johnson, 
collector,  are  made  and  paid  for  the  purpose 
set  out  in  his  return.  It  is  his  duty  to  pay 
them  over  to  the  treasurer  of  Raleigh  Coun- 
cil to  be  sent  the  supreme  treasurer.  Mr. 
Robson  says  that  he  is  the  supreme  secre- 
tary, and  knows  the  method  by  which  the 
assessments  are  made,  collected,  and  remit- 
ted; that  after  receipt  by  the  grand  treasur- 
er, the  assessments  become  a  part  of  the 
widows'  and  orphans'  benefit  fund,  all  of 
which,  he  says,  is  regulated  by  the  charter, 
laws,  etc.,  of  the  corporation  and  the  la^w 
of  Massachusetts.  The  question  is  of  first  im- 
pression in  this  state;  but  we  find  that  in 
other  courts,  the  status  of  funds  held  by 
orders  or  societies  of  the  class  to  which 
defendant  belongs  has  been  considered. 
"Whether  a  fund  formed  by  the  contribu- 
tions of  members  of  a  society  has  beeu  im- 
pressed with,  a  trust  and  so  accepted  is  m 
question  of  fact  always  open  to  Judicial  in- 
quiry, and  whether  the  alleged  trustee  be 
an  individual,  incorporated  or  otherwise,  no 
act,  declaration,  or  decision  of  such  trustee 
will  prevent  such  inquiry.  If  the  terms  of 
the  alleged  trust  are  contained  in  an  instrts- 
inent  of  gift,  that  instrument  will  be  examin- 
ed, and  the  intentions  of  the  donor  carried 
into  execution.  If  expressed  in  the  articles 
of  a  voluntary  society,  these  articles  will  be 
carried  into  specific  execution  for  the  pur- 
pose of  enforcing  the  trust  and  If  in  the 
fundamental  law.  or  in  the  ordinances  and 
by-laws  of  a  society,  on  the  faith  of  which 
contributions  have  been  made,  the  court 
will  adopt  the  construction  of  the  members 
and  apply  relief  according  to  their  own  views 
of  the  law.  An  ordinance  of  a  society,  which 
provides  for  the  creation  of  a  fund  for  the 
benefit  of  the  widows,  orphans,  heirs  or  des- 
ignated beneficiaries,  of  the  members  and 
commits  the  administration  of  such  fund  to 
the  officers  of  the .  society,  impresses  any 
money  paid  into  such  fund  with  the  quali- 
ties of  a  trust  for  the  special  purposes  ex- 
pressed therein;  and  the  fund  thus  formed 
can  properly  be  applied  only  in  that  partlco- 
lar  manner  pointed  out  in  such  ordinance, 
which  is  in  this  regard  to  be  treated  as  an 
express  declaration  of  trust"  Niblack,  Bene- 
fit Soc.  247. 

Our  statute  (Revisal  1905,  §8  4790-^798), 
recognizes  the  distinction  between  "assess- 
ment companies,"  "fraternal  orders,"  and  In- 
surance companies.    By  section  4791  assess- 
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ment  companies  are  prohibited  from  issuing 
policies  or  transacting  business  not  authoriz- 
ed by  its  charter.  By  section  47d5  fraternal 
orders  are  defined  bringing  the  defendant  cor- 
poration within  such  definition  and  provid- 
ing ••that  such  order,  society,  or  association 
paying  death  benefits  may  also  create,  main* 
tain,  ai^ly,  or  disburse  among  its  membership 
a  reserve  or  emergency  fund  as  may  be  pro- 
vided in  its  constitution  or  by-laws;  but  no 
profit  or  gain  shall  be  added  to  the  payments 
made  by  a  member."  Section  4796  provides 
that  funds  for  such  orders  must  be  derived 
from  assessments  and  dues.  "Such  societies 
or  associations  shall  be  governed  by  the  laws 
of  the  state  governing  fraternal  orders,  and 
shall  be  exempt  from  the  provisions  of  all 
genera]  insurance  laws  of  this  state  and  no 
law  hereafter  passed  shall  apply  to  such  soci- 
eties unless  fraternal  orders  be  designated 
therein.*'  This  general  statement  of  the  law 
is  sustained  by  a  number  of  decided  cases— 
we  find  none  to  the  contrary.  In  Nat  Park 
Bank  v.  Clark  (Sup.)  77  N.  1.  Supp.  1089,  the 
relative  rights  of  members  and  creditors  of 
an  order  of  this  character  were  involved  and 
passed  upcm.  An  order  or  association,  iu 
some  respects  similar  to  the  defendant,  char- 
tered in  Indiana,  became  insolvent  and  a  re- 
ceiver was  appointed  by  the  court  in  that  state. 
The  order  had  subordinate  councils  in  New 
York  and  they,  In  turn,  established  a  grand 
council  in  that  state.  The  Supreme  Council 
maintained  a  general  fund  for  the  purpose 
of  defraying  its  ordinary  expenses,  etc.,  and 
a  relief  fund  for  the  benefit  of  members  dis^ 
abled,  etc  The  funds  were  derived  from  as- 
sessments of  an  amount  fixed  according  to 
age,  etc.,  paid  by  members  of  the  subordinate 
councils  and  transmitted  by  them  to  the  Su- 
preme Council,  90  per  cent  of  which  went 
into  the  relief  fund  and  10  per  cent,  into  the 
general  fund.  Certificates  were  issued  to  the 
members  very  similar  in  form  and  substance 
to  that  issued  to  plaintifiT.  No  assessments 
were  made  for  any  particular  claim.  For  the 
convenience  of  claimants,  depositories  of  the 
relief  fund  were  appointed ;  one  of  them  be- 
ing the  National  Park  Bank.  Several  cred- 
itors attached  the  funds  deposited  therein. 
A  receiver  was  appointed  by  the  New  York 
courts  to  protect  the  funds  in  that  state  for 
the  benefit  of  claimants  residing  there.  The 
question  as  to  the  rights  of  attaching  cred- 
itors and  the  receiver  came  up  before  the 
Supreme  Court  Wright,  J.,  said:  "So  we 
have  a  fund  devoted  by  the  law  providing  for 
its  existence,  and  also  by  the  subsequent 
agreement  of  every  member  of  the  order,  to 
a  certain  definite  purpose.  It  was  paid  by 
the  members  to  the  Supreme  Council  for  that 
purpose,  and  it  was  hedged  about  by  rigid 
provisions  for  its  protection  against  diversion 
from  that  object  by  the  Supreme  Council  or 
any  other  authority.  The  body  of  benefl- 
cinries,  entitled  to  this  fund,  was  determined 
by  the  claims  that  were,  from  time  to  time. 


passed  upon  and  allowed.  •  •  •  From 
the  foregoing,  it  clearly  appears  that  said 
fund  was  impressed  with  a  trust  for  the  pur- 
pose aforesaid."  After  discussing  the  rights 
of  all  claimants  to  an  equitable  distribution 
of  the  fund,  it  is  said:  '*The  counsel  for  the 
attaching  creditors  cite  several  cases  for  the 
purpose  of  endeavoring  to  substantiate  their 
claims  to  a  preference  by  virtue  of  their 
liens  of  attachment;  but  those  cases  do  not 
apply  to  a  case  like  this,  when  the  fund  at- 
tached is  a  trust  fund."  The  court  direct- 
ed the  receiver  appointed  by  the  New  York 
court,  after  paying  the  expenses  of  the  re- 
ceivership, to  pay  over  the  fund  to  the  In- . 
diana  receiver  to  be  administered  in  accord* 
ance  with  the  terms  of  the  trust 

In  Knight  Templars  v.  Vail  aU.)  68  N.  K 
1103,  in  discussing  the  status  of  the  funds 
derived  from  assessments  and  set  apart  for 
a  specific  purpose,  a  distinction  is  drawn 
between  such  funds  and  those  of  the  ordinary 
life  insurance  company.  Ricks,  J.,  saying: 
"It  may  be  observed  that  appellant  is  not 
an  ordinary  insurance  company,  which  pays 
tribute  to  the  state  upon  the  theory  that  it 
reaps,  from  the  business,  pecuniary  profit; 
but  on  the  contrary,  its  existence  is  only 
authorized  upon  the  theory  as  the  title  of  the 
act  authorizing  it  provides  that  it  was  or- 
ganized 'for  the  purpose  of  furnishing  life 
Indemnity  or  pecuniary  benefits  to  widows, 
orphans,  etc.,  to  the  members  thereof.*  In 
the  eye  of  the  law,  the  members  and  those 
bearing  certain  relations  to  them,  are  the 
beneficiaries  of  all  the  funds  realized  by  such 
corporation,  and  not  the  corporation  itself. 
The  corporation  stands  but  as  a  trustee 
handling  the  funds  paid  by  the  members  and 
to  be  issued  to  them,  and  the  beneficiaries 
authorized  by  the  act.  according  to  the  plain 
restrictions  provided  by  the  act."  The  same 
view  is  taken  in  Com.  v.  Eq.  Ben.  Ass'n.  (Pa.) 
18  Atl.  1112,  wherein,  after  discussing  the 
theory  upon  which  insurance  companies  is 
based,  it  is  said:  ''What  is  known  as  a 
'Beneficial  Association,'  however,  has  a  whol- 
ly different  object  and  purpose  in  view.  The 
great  underlying  purpose  of  the  organization 
is  not  to  indemnify  or  secure  against  loss. 
Its  design  is  to  accumulate  a  fund  from  the 
contribution  of  its  members  for  beneficial  or 
protective  purposes  to  be  used  iii  their  own 
aid  or  relief  in  the  misfortune  of  sickness, 
injury  or  death." 

In  Allen  v.  Thompson  (Ky.)  56  S.  W.  823, 
the  question  under  consideration  is  sharply 
presented.  Plaintiff  borrowed  from  the  Gran- 
ger's Mutual  Benefit  Society  a  sum  of  mon- 
ey, and  secured  its  payment  by  a  mortgage. 
The  society,  of  which  he  was  a  member,  be- 
coming insolvent  he  sought  to  use,  as  a  coun- 
terclaim, the  amount  paid  byway  of  assess- 
ments or  the  cash  value  of  his  certificate; 
The  assessments  were  made  for  and  paid  in- 
to the  mortuary  fund  held  by  the  society  t0 
pay  death  claims  of  the  members.    The  court 


840 


53  SOUTHBASTBRN  REPORTER. 


<H-a 


said:  "These  monthly  dnes  were  a  snm  cer- 
tain, payable  every  month,  and  not  contin- 
gent in  any  way  upon  the  death  of  members, 
as  nnder  the  old  policy.  Still  the  company 
had  no  assessments  and  no  meana  of  meet- 
ing this  obligation,  except  from  the  mortuary 
fund  abov^  referred  to.  Every  member  who 
took  a  policy  was  compelled  to  know  that 
his  only  reliance  for  the  payment  of  his  pol- 
icy in  case  of  his  death  was  the  collection 
of  the  dues  of  the  members.  It  was,  there- 
fore, strictly  a  mutual  company,  and  for  this 
reason  the  funds  of  the  two  classes  were  re- 
quired to  be  kept  separate,  so  that  no  part 
.  of  the  funds  of  one  class  should  be  required 
to  pay  the  losses  of  the  other.  Besides,  the 
mortuary  fund  by  the  express  terms  of  the 
charter  could  be  used  only  in  the  payment 
of  death  claims  or  in  resisting  claims  on  the 
fund.  It  was  thus  a  guaranty  fund  for  the 
payment  of  death  losses,  and  cannot  be  ap- 
propriated to  any  other  obligation  so  as  to 
leave  them  unpaid.''  He  was  not  permitted 
to  set  up  his  counterclaim. 

In  Sherman  v.  Harbin  (Iowa)  100  N.  W. 
623,  the  court,  in  this  connection,  used  the 
following  language:  "Such  an  association 
acts  as  trustee  in  the  collection  of  funds  and 
their  distribution  to  the  beneficiaries  entitled 
to  receive  them."  The  question,  as  it  arose 
in  that  case,  is  discussed  at  length,  and  the 
conclusion  reached  in  harmony  with  what 
we  have  quoted  from  other  courts.  Ins. 
Com.  V.  Provident  Aid  Soc.  (Me.)  SO  Atl. 
627. 

In  Wilber  v.  Torgerson,  24  111.  App.  119, 
it  appeared  that  the  directors  for  the  purpose 
of  paying  a  death  loss,  advanced  the  money 
from  their  personal  funds.  Thereafter  they 
repaid  themselves  out  of  the  reserve  fund 
set  apart  to  pay  death  losses,  the  amount  so 
advanced.  The  association  became  insolv- 
ent Plaintiff  was  entitled  to  be  paid  the 
amount  due  on  a  certificate  issued  to  his 
wife.  He  insisted  that  the  directors  had  no 
right  to  repay  themselves  out  of  the  reserve 
fund,  the  amount  so  advanced.  Upon  appeal 
from  a  Judgment  against  the  directors,  Mor- 
an,  P.  J.,  said:  "We  think  this  action  of  the 
court  was  correct  It  was  the  duty  of  the 
directors  to  make  an  assessment  upon  the 
members  to  pay  the  death  claim,  and,  if  in- 
stead of  doing  so,  they  saw  fit  to  advance 
their  own  money  to  discharge  said  claim, 
they  did  not  thereby  gain  a  right  to  appro- 
priate the  reserve  fund  in  payment  to  them- 
selves of  such  advance  as  long  as  there  was 
any  certificate  holder  who  had  the  right  to 
have  such  reserve  fund  paid  out  to  him 
as  a  mortuary  benefit  ♦  •  ♦  under  the 
terms  of  the  certificates  which  the  associa- 
tion issued;  such  reserve  fund  was  a  trust 
fund  to  be  used  only  for  mortuary  benefits, 
without  assessments,  or  applied  otherwise 
for  the  promotion  of  the  objects,  for  which, 
by  the  by-laws,  it  was  set  apart  The  ad- 
vance of  the  directors  made  them  only  or- 
dinary creditors,  and  the  trust  fund  could 


not  be  used  to  pay  such  debt  If  tiiere  were 
trust  purposes  to  which  it  could  be  applied.** 
The  relation  which  the  members  or  holders 
of  certificates  issued  by  the  Royal  Arcanum 
hold  to  the  order  came  under  discussion  in 
Saunders  v.  Robinson,  144  Mass.  306,  10  N. 

B.  815,  in  which  it  was  held  that  the  sum 
due  the  beneficiary  named  in  the  certificate 
was  not  subject  to  attachment  or  garnish- 
ment Devens,  J.,  said:  "An  example  of 
the  whole  system  shows  that  the  associa- 
tion was  established,  among  other  things 
for  the  purpose  of  affording  mutual  aid  to 
its  members,  and  also  for  the  purpose  of 
establishing  what  is  termed  a  widows'  and 
orphans*  benefit  fund  for  the  payment  of 
specified  sums  to  the  widows,  orphans,  and 
other  dependents  of  deceased  members.  It 
transacts  its  business  mainly  through  the 
agency  of  grand  councils  composed  from  the 
subordinate  councils  in  each  state,  and 
through  the  agency  of  these  subordinate 
councils,  both  of  which  councils  operate  un- 
der charters  granted  by  the  Supreme  Coun- 
cils and  in  obedience  with  the  rules  pre- 
scribed in  such  charters."  While  not  strictly 
analogous,  we  find  in  Duke  v.  Fuller,  9 
N.  H.  536,  32  Am.  Dec  392,  an  interesting 
discussion  of  the  principle  as  Involved  in 
the  charter,  etc.,  of  a  lodge  of  Free  Masons. 

This  court  held  in  Lord  v.  Hardie,  82  N.  a 
241,  33  Am.  Rep.  682,  that  the  communion 
service  owned  by  the  trustees  of  a  church 
could  not  be  sold  under  execution.    Smith, 

C.  J.,  said:  "It  is  thus  apparent  that  the 
trustees  hold  the  property  vested  in  them  by 
law,  in  their  corporate  capacity,  for  the  ex- 
clusive use  of  the  congregation  and  under 
its  direction  and  control."  They  are  deposi- 
tories of  the  naked,  legal  title.  "An  attach- 
ing creditor  can  acquire  no  greater  interest 
in  attached  property  than  the  defendant  had 
at  the  time  of  the  attachment"  TVard  v. 
Waterman,  85  Cal.  488,  24  Paa  930.  Wheth- 
er we  treat  the  funds  collected  by  Mr.  John- 
son, collector,  as  the  property  of  the  corpora- 
tion immediately  upon  its  receipt  by  him  or 
as  the  property  of  the  members  of  Raleigh 
Council  until  transmitted  is  immaterial.  If 
the  first,  it  is  impressed  with  an  impressed 
trust;  if  the  second,  it  cannot  be  attached 
for  a  debt  of  the  Supreme  Council  of  the 
Royal  Arcanum.  The  results  which  would 
follow  if  a  creditor  of  the  Supreme  Council 
could  -attach  the  assessments  paid  by  mem- 
bers for  the  widows*  and  orphans*  benefit 
fund  would  be  disastrous  to  thousands  of  in- 
nocent people.  To  what  extent  the  failure 
of  the  subordinate  councils  to  forward  the 
assessments,  by  reason  of  attachments 
served  on  them,  would  operate  to  cancel  the 
certificates  of  its  members,  we  need  not  In- 
quire. If,  however,  we  permitted  the  assess- 
ments to  be  diverted  from  the  purposes  for 
which  they  are  paid,  we  would  be  powerless 
to  protect  the  sufferers.  We  have  no  power 
to  oontrol  by  mandamus  or  injunction  th€ 
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Sapreme  Council.  If  the  plaintiff  shall  es- 
tablish his  claim  against  the  corporation,  he 
win  have  final  process  against  any  property 
It  may  have  within  this  state.  To  such  oth- 
er property,  he  will  be  compelled  to  resort  to 
the  courts  of  Massachusetts.  Blackwell  v. 
Mutual  Reserve  (at  this  term)  53  S.  E.  833. 

After  a  careful  examination  of  the  author- 
ities, we  are  of  the  opinion  that  the  levy  of 
the  attachment  on  the  funds  in  the  hands  of 
the  officers  of  Raleigh  Council  should  have 
been  vacated  and  set  aside.  Let  this  be  cer- 
tified to  the  superior  court  of  Mecklenburg 
county. 

Error. 

CLARK,  a  J.  (dissenting).  The  assess- 
ments are  not  for  any  particular  loss,  but 
to  raise  a  fund  to  pay  losses  as  they  may  oc- 
cur. If  a  policy  holder  should  die  and  pay- 
ment be  refused,  surely  his  personal  repre- 
sentative could  attach  this  or  any  other  prop- 
erty of  the  defendant  which  he  might  find  In 
this  state.  He  should  not  be  driven  to  a  dis- 
tant forum  to*battle  with  the  company  in 
the  courts  of  the  state  of  its  origin.  This 
fund  has  not  been  segregated  and  applied  to 
any  one  loss.  The  assessments  are  held  in 
trust,  it  is  true,  to  pay  losses  which  may  ac- 
crue, Just  as  premium^  are  so  held  by  "old 
line"  companies.  But  in  both  cases,  the 
money  is  the  property  of  the  company 
(Bragaw  y.  Supreme  Lodge,  128  N.  C.  854» 
88  S.  B.  905,  64  L.  R.  A.  602),  its  general 
assets,  and  may  be  attached  here  and  held 
to  abide  the  Judgment  of  our  courtb  in  pay- 
ment of  a  death  loss,  whose  payments  out  of 
the  fund  has  been  refused,  or  to  pay  a  claim 
like  the  plaintiffs  which  is  in  lieu  of  a  death 
loss,  being  to  recover  back  assessments  paid 
into  the  fund  by  him  by  reason  of  the  wrong- 
ful cancellation  of  his  policy,  or  breach  of 
contract  under  which  he  paid  in  said  pre- 
miums. It  is  a  trust  fund  for  the  payment  of 
losses;  it  is  necessarily  a  trust  fund  for  the 
repayment  of  anything  which  has  been  paid 
into  the  fund  by  the  plaintiff  under  an  agree- 
ment which  has  been  wrongfully  repudiated 
by  the  defendant 


(141  N.  C.  220) 

ISLBY  T.  VIRGINIA  BRIDGB  &  IRON  CD. 

(Supreme  Court  of  North  Carolina.    April  24^ 
•    lOOe.) 

1.  Negligencb— Res  Ipsa  Loquitub. 

No  presumption  of  negligence  arises  simply 
because  an  accident  has  occurred,  but  the  fact 
of  an  accident  in  some  cases  Is  permitted  to 
go  to  the  jury  as  some  evidence  to  be  considered, 
and  given  whatever  effect  is  warranted  there- 
by in  the  opinion  of  the  Jury. 

[Bd.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Negligence^  §  218.] 

2.  Tbiait— iNSTBucnoNS— Nkoessitt   of  Re- 
quest. 

Tyhere  the  doctrine  of  **res  ipsa  loquitur" 
applies,  the  partv  entitled  to  the  benefit  thereof 
can  avail  himself  of  it  only  by  requesting  an 


appropriate   instruction   at   the   proper   time, 
presenting  such  doctrine  to  the  jury. 
_.[Bd.  Note. — For  cases  in  point,  see  vol.  46. 
Cent.  Dig.  Trial,  §9  e27-(541.J 

3.  Neoligemcb  —  Question  tob  Coubt  ob 
Jury. 

Where,  in  an  action  for  personal  injuries, 
the  facts  are  undisputed,  and  only  one  inference 
can  be  drawn  from  them,  whether  they  consti- 
tute negligence  is  a  question  of  law  for  the 
court. 

[Ed.  Note— For  cases  in  point,  sea  vol.  87, 
Cent.  Dig.  Negligence,  §  290.] 

i.  Masteb  and  Sebvant— Injuries  to  Sebv- 

ANT— NEGMOENCE— InSTBUCTIONS. 

Wliere  plaintiff's  injury  was  directly  caused 
by  the  Iw-eaking  of  a  chain,  defendant's  failure 
to  exercise  ordinary  care  m  having  the  chain 
properly  annealed  at  proper  times  to  preserve 
Its  fibre  and  toughness,  constituted  negligence 
as  a  matter  of  law. 

[Ed.  Note.--For  cases  fai  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §§  178.  109.] 

Appeat  from  Superior  Court,  Alamance 
County;   Ward,  Judge. 

Action  by  Warren  W.  Isley,  by  his  next 
friend,  against  the  Virginia  Bridge  &  Iron 
Company.  From  a  Judgment  for  defendant^ 
plaintiff  appeals.    Reversed. 

The  court  submitted  the  following  Issues: 
"(;)  Was  the  plaintiff  injured  by  the  neg- 
ligence of  the  defendant  as  alleged?  (2) 
What  damage  has  the  plaintiff  sustained 
thereby  r*  From  the  Judgment  rendered, 
plaintiff  appealed. 

W.  EL  Carroll  and  J.  T.  Morehead,  for  ap- 
pellant.   Brooks  &  Thompson,  for  appellee, 

BROWN,  J.  The  uncontradicted  evidence 
shows  that  the  plaintiff  was  injured  while 
working  In  the  defendant's  mills  assisting 
the  foreman  in  moving  a  heavy  piece  of  iron 
weighing  about  1200  pounds.  The  piece  of 
iron  was  suspended  by  chains  from  an  over- 
head trolley  by  which  it  could  be  moved. 
One  of  the  chains  broke,  and  a  piece  of  it 
fell  on  the  plaintiff's  leg  and  broke  it  The 
chain  broke  in  the  middle  suddenly,  and 
gave  way  all  at  once. 

1.  Counsel  for  the  plaintiff,  in  beginning 
bis  address  to  the  Jury,  Insisted  that  the  doc- 
trine of  res  ipsa  loquitur  applies.  His  honor 
ruled  that  it  did  not  This  rule  is  sometimes 
applied  in  cases  where  the  circumstances  are 
such  that  "the  thing  speaks  for  itself."  No 
inference  of  negligence  is  to  be  drawn  from 
the  fact  of  an  accident  and  there  is  no  pre- 
sumption of  negligence  airising  simply  be- 
cause an  accident  has  occurred.  In  some 
cases  the  fact  of  an  accident  is  permitted  to 
go  to  the  Jury  as  some  evidence  to  be  weigh- 
ed and  considered  by  them,  and  given  what- 
ever effect  in  their  opinion  is  warranted. 
We  have  held  that  this  is  simply  a  matt» 
of  evidence  in  cases  where  the  rule  applies, 
and  in  order  that  a  party  might  avail  him- 
self of  it  he  must,  in  due  time,  hand  up  an 
appropriate  prayer  for  instruction.  Lyles  v, 
Oarbonatlng  Co.,  140  N.  C.  — ,  52  8.  B.  288. 
This  was  not  done  in  this  case,  and  therefore 
the  plaintiff's  exception  Is  of  no  avail. 
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2.  His  honor  Instructed  the  Jury  as  fol- 
lows: "It  is  the  law  In  this  state  that  where, 
on  the  facts  admitted  or  established,  the 
question  of  the  exercise  or  absence  of  action- 
able negligence  is  clear  so  that  there  can  be 
no  two  opinions  among  fair-minded  men  in 
regard  to  it,  then  the  court  must  say  whether 
or  not  negligence  exists.  But  where  two 
men  of  minds  could  come  to  different  con- 
clusions on  the  question,  then  the  law  directs 
that  the  Jury  shall  find  the  facts,  and  deter- 
mine on  the  facts  and  circumstances  when 
80  found  whether  or  not  there  has  been  negli- 
gence on  the  part  of  the  defendant;  so  then 
if  you  find  that  defendant  had  used  the  chain 
in  question  for  two  years  or  thereabouts  and 
ought  to  have  had  knowledge  of  the  proper- 
ties of  iron,  and  the  effect  of  strains  and 
pulls  on  chains  when  used  in  places  of  like 
kind  as  that  in  question,  and  that  when  so 
used  chains  are  liable  to  become  defective 
and  that  it  would  be  necessary  to  toughen 
or  repair  a  chain  or  replace  it  with  another 
when  it  has  been  used  a  considerable  length 
of  time,  then  the  court  leaves  it  to  you  to 
say  whether  or  not  it  would  be  negligence 
to  go  on  using  the  chain  without  repairs  or 
replacing  the  same."  The  court  here  ex- 
plained negligence  to  the  Jury.  To  this 
charge  plaintiff  excepted.  The  court  further 
charged:  "If  you  find  by  the  greater  weight 
of  evidence  that  the  plaintiff  was  injured  by 
the  falling  of  the  cord  or  crossbar  by  reason 
of  the  chain  breaking,  and  you  further  find 
that  the  chain  which  was  broken  had  been 
used  by  the  defendant  for  a  considerable 
length  of  time,  say  two  years,  and  had  been 
used  in  carrying  heavy  weights  from  one 
end  of  the  building  to  the  other  and  that  said 
chain  was  defective  and  unsafe,  and  that  by 
long  use  and  strain  and  pulls  by  heavy 
iv^eights  it  had  lost  its  toughness  and  elasti- 
city, and  you  further  find  that  the  defendant 
knew  or  ought  to  or  could  have  known  it  by 
the  exercise  of  reasonable  care  and  prudence 
that  it  was  defective  and  that  it  was  liable 
by  long  use  to  lose  its  durability  and  tough- 
ness and  to  become  impaired  and  defective 
and  you  find  that  it  could  have  been  anneal- 
ed and  thereby  reinstated  and  that  the  de- 
fendant continued  to  use  it  without  its  being 
repaired  and  that  in  so  doing  the  defendant 
was  negligent  in  that  It  failed  to  exercise 
that  reasonable  care  and  prudence  that 
would  ordinarily  be  used  by  prudent  persons 
under  like  circumstances  and  conditions  and 
you  find  further  that  such  negligence  was 
the  proximate  cause  of  the  injury  complain- 
ed of,  then  the  court  charges  you  to  answer 
the  issue  *Yes.* "  To  this  charge  plaintiff 
excepted.  It  is  the  settled  law  in  this  state 
that  where  the  facts  are  undisputed  and  only 
one  inference  can  be  drawn  from  them  negli- 
gence Is  a  question  of  law  to  be  determined 
by  the  court  In  his  charge  to  the  Jury  his 
honor  recited  a  given  statement  of  facts  . 
from  which  no  other  Inference  can  be  drawn  ' 
than  that,  if  they  are  true,  tin;  p.iJncifls  in-  j 


Jury  was  caused  by  the  negligence  of  the  de- 
fendant. This  statement  of  facts  which  hia 
honor  put  to  the  Jury  is  supported  by  evi- 
dence, and,  if  the  Jury  find  these  facts  to  be 
true,  his  honor  should  have  instructed  the 
Jury  to  answer  the  first  issue  "Yes."  His 
honor  erred  in  leaving  the  question  to  be 
decided  by  the  Jury  as  to  whether  there  was 
negligence  or  not,  even  if  they  should  find 
that  state  of  facts  to  be  tru&  There  is  no 
evidence  or  issue  as  to  contributory  negli- 
gence, and  the  whole  evidence  in  any  pos- 
sible view  of  li  shows  that  the  injury  to  the 
plaintiff  was  directly  caused  by  the  break- 
ing of  the  chain,  and,  if  the  defendant  com- 
pany failed  to  exercise  ordinary  care  and 
diligence  in  having  the  chain  properly  anneal- 
ed at  proper  times  for  the  purpose  of  pre- 
serving its  fibre  and  toughness,  then  in  law 
that  is  negligence,  and  there  being  no  evi- 
dence of  contributory  negligence  tiie  com- 
pany would  be  liable  for  the  injury  sustain- 
ed by  the  plaintiff  by  reason  of  the  breaking 
of  the  chain. 
New  triaL 


041  N.  c.  awi 
JONES  V.  RAGSDALB. 

(Supreme  Ck>urt  of  North  Carolina.    April  2i, 
1906.) 

DicKDs— Estates  Cbeated— Feb  Sihple. 

Revisal  1905,  fi  1578,  provides  that  every 
person  seised  of  an  estate  in  tail  shall  be  deemed 
seised  in  fee  simple,  and  section  15S3  provides 
that  any  limitation  in  a  deed  to  the  oeirs  of 
a  living  person  shall  be  construed  to  be  to 
.the  chilaren  of  such  person,  unless  a  contrary 
intention  appears.  A  deed  conveyed  land  to 
a  married  woman  and  her  heirs  by  her  then 
husband.  HelA,  that  what  would  have  other* 
wise  been  a  fee  tail  special,  was  converted  Into 
a  fee  simple,  and  section  1583  applies  only 
when  there  is  no  precedent  estate  conveyed  to 
a  living  person,  and  the  woman  took  a  fee 
simple. 

Appeal  from  Superior  Court  Guilford 
County;   Ferguson,  Judge. 

Action  by  Carl  M.  Jones  against  W.  6. 
Ragsdale.  From  a  Judgment  in  favor  of 
defendant,  plaintiff  appeals.    Afilrmed. 

L.  M.  Scott  and  G.  S.  Bradshaw,  for  ap- 
pellant W.  P.  Bynum  and  King  &  Kimball, 
for  appellee. 

HOKE,  J.  The  facts  agreed  apon  and 
pertinent  to  the  controversy  are  as  follows: 
On  the  19th  of  December,  1^  Alexander  W. 
Robbins  conveyed  to  "Zilphia  S.  Jonee  and 
her  heirs  by  her  present  husband.  Levy  Jones^ 
the  land  In  controversy,  ♦  ♦  •  to  have 
and  to  hold  the  said  land  and  appurtenances 
thereunto  belonging,  to  the  said  Zilphia 
Jones,  and  her  heirs  by  her  present  husband, 
and  assigns,  to  her  only  use  and  behoof.^ 
That,  at  the  date  of  the  execution  of  this 
deed,  Zilphia  Jones  was  the  wife  of  Levy 
Jones  and  they  had  one  living  child.  Levy 
Edgar  Joues;  niid  thereafter,  to  wit  on 
November  14,  1S83,  the  plaintiff  was  bom  to 
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said  Zllphla  and  LeTy  Jones.  That  in  May, 
1886,  Leyy  Edgar  Jones  died,  leaving  him 
survlying  his  mother  and  the  plaintiff,  the 
fatjier  having  died  In  August,  1897.  That 
after  the  death  of  her  husband,  Zilphla 
Jones  conveyed  the  entire  property  in  fee 
simple,  and  by  mesne  conveyances  the  defend* 
ant  has  become  the  owner  of  all  the  right, 
title,  and  interest  of  Zilphia  Jones,  under 
the  said  deed  from  Alex  W.  Robbins.  Plain- 
tiff contends  that  this  deed  conveyed  the 
property  to  Zllphla  Jones  and  her  then 
living  child.  Levy  Edgar  Jones,  as  tenants 
in  common,  and  on  the  death  of  Levy  Edgar 
Jones,  plaintiff  became  entitled  to  his  share 
of  the  property  as  his  heir  at  law.  Defend- 
ant contends  that  the  deed  from  Alexander 
W.  Bobbins  conveyed  to  Zilphia  Jones  the 
entire  interest  in  the  property,  and  that, 
under  her  deed  and  mesne  conveyances,  he  is 
now  the  absolute  owner. 

The  deed  firom  Alexander  W.  Robbins,  un- 
der the  old  law,  would  have  passed  to  Zllphla 
Jones  a  fee-tail  special,  which  by  our  statute 
Is  converted  into  a  fee  simple.  Revisal  1905, 
I  157a  As  stated  in  Marsh  v.  Griffin,  136  N. 
C.  334,  48  S.  E  735,  "Ck)de,  §  1329  (now 
Revisal  1905,  §  1583),  providing  that  a  limita- 
tion to  the  heirs  of  a  living  person  shall  be 
construed  to  be  the  children  of  such  person, 
applies  only  when  there  is  no  precedent  estate 
conveyed  to  said  living  person." 

The  opinion  In  that  case  is  decisive  of 
the  one  before  us,  and  the  Judgment  below 
is  affirmed. 


(Id  N.  C.  829) 
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(Supreme  Court  of  North  Carolina.    April  24, 
1906.) 

Labcbnt  —  EuBMiNTS  OF  Offemsb  —  Natube 
OF  Pbopertt— Statutoby  Pbovisions. 
A  brass  railing  attached  partly  to  the 
freehold  and  partly  to  an  engine  in  an  ice  plant, 
the  engine  being  attached  to  the  freehold, 
is  within  Revisal  1905,  fi  3511,  providing  that 
if  any  person  shall  enter  on  the  lands  of  an- 
other and  carry  off  any  "wood  or  other  kind 
of  property  whatsoever,  growing  or  being  there- 
on,'* with  felonious  intent,  he  shall  be  guilty 
of  larceny. 

[Ed.  Note. — ^Por  cases  in  point,  see  vol.  82, 
Gent  Dig.  Larceny,  f  14.] 

Appeal  from  Superior  Court,  Forsyth 
County;  Peebles,  Judge. 

Lee  Beck  was  convicted  of  larceny,  and 
appeals.    Affirmed. 

J.  S.  Grogan,  for  appellant  The  Attorney 
General,  for  the  State. 

CLARK,  C.  J.  The  defendant  is  indicted 
for  the  larceny  of  30  pounds  of  brass  railing 
attached  partly  to  the  freehold  and  partly 
to  an  engine  in  an  ice  plant,  the  engine  being 
attached  to  the  freehold.  Revisal  1905,  f 
3511,  provides:  "If  any  person,  not  being  the 
present  owner  or  bona  fide  claimant  thereof, 
)ihall  willfully  and   unlawfully  enter  upon 


the  lands  of  another  and  carry  off,  or  be 
engaged  in  carrying  off  any  wood  or  other 
kind  of  property  whatsoever,  growing  or 
being  thereon,  ♦  ♦  ♦  If  the  act  is  done 
with  felonious  intent,  shall  be  guilty  of  lar- 
ceny; •  •  ♦  if  not  done  with  such  intent 
he  shall  be  guilty  of  a  misdemeanor.'*  Had 
the  act  provided  "carrying  off  any  wood  or 
other  kind  of  property,  growing  or  being 
thereon "  the  rules  of  construction  would 
restrict  **other  kind  of  property"  to  property 
of  like  kind  with  wood.  But  the  addition  of 
the  word  "whatsoever"  shows  a  clear  Intent 
of  the  Legislature  to  take  this  case  out  of 
such  rule  of  construction.  In  the  language 
of  State  V.  Vosburg,  111  N.  C.  720,  16  S.  B. 
392,  "the  obvious  intent  of  the  act  was  to 
prevent  the  willfol  and  unlawful  entry  upon 
land  of  another,  and  the  taking  and  carrying 
away  of  such  articles  as  were  not,  at  com- 
mon law,  or  by  previous  statute,  the  subject 
of  larceny."  It  is  added  that  money  would 
not  come  under  the  words  of  the  statute,  for 
the  articles  taken  must  be  "of  like  character 
with  that  mentioned  by  name,  the  character 
being  that  of  chattels  real,  connected  in 
some  way  with  the  land,  or  which  once  had 
been  so  connected  and  were  now  severed 
therefrom."  Besides  money  had  been  made 
"by  previous  statute,  the  subject  of  larceny." 
The  article  here  taken  comes  within  the  very 
scope  and  purport  of  the  act  which  was  to 
cure  a  defect  in  the  law  of  larceny,  which 
had  before  applied  only  to  personal  property, 
by  making  it  applicable  to  the  felonious  tak- 
ing and  carrying  away  of  chattels  real. 

In  State  v.  Burt,  64  N.  C.  619.  the  court 
held  that  the  defendant  who  found  a  nugget 
upon  a  loose  pile  of  rock  and  carried  it  away 
was  not  guilty  of  larceny,  evidently,  from 
the  language  used,  resting  the  opinion  upon 
the  absence  of  felonious  intent,  saying,  "In 
public  estimation.  It  has  never  been  regarded 
as  larceny  for  the  fortunate  finder  of  a 
nugget  of  gold,  or  a  precious  stone,  to  appro- 
priate it  to  his  own  use,  although  found  up- 
on the  land  of  another."  Though  we  dis- 
approve of  that  decision  since  the  felonious 
intent  had  been  properly  left  to  the  Jury,  still 
It  is  different  from  this  case  where  the  de- 
fendant did  not  merely  find  some  brass  lying 
on  the  ground,  but  he  wrenched  off  the  brass 
railing  around  a  stationary  engine,  without 
the  knowledge  of  the  owner,  and  without 
claim  of  right,  and  carried  it  off  and  sold  it. 
This  comes  within  the  purport  of  the  statute, 
and  the  failure  of  the  former  law  of  larceny 
to  cover  such  cases  is  the  very  evil  the  stat- 
ute was  intended  to  cure.  The  statute  had 
been  very  recently  enacted  when  State  v. 
Burt  was  decided  and  was  probably  not  call- 
ed to  the  attention  of  the  court.  It  Is  not 
mentioned  in  the  opinion.  State  v.  Graves, 
74  N.  O.  396,  was  an  indictment  for  forcible 
trespass  to  personal  property  in  tnklnj?  rails 
from  a  division  fence  of  which  the  defendant 
also  claimed  ownership.  The  case  went  off 
on  the    ground    that    prosecutrix    was  not 
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•^present  and  forbidding,"  till  after  the  rails 
bad  been  removed  from  tbe  fence  and  hence 
were  no  longer  in  her  possession.  It  is  true 
that  oljlter  the  court  says  (and  correctly- 
enough),  citing  State  v,  Burt,  supra,  that  at 
common  law  it  would  be  neither  larceny  nor 
trespass  to  personalty  to  remove  rails  from  a 
fence  and  carry  them  ofT  by  one  continuous 
act  But  there  was  no  reference  to  the  stat- 
ute under  which  this  indictment  is  had,  and 
no  occasion  for  such  reference.  This  tech- 
nical distinction,  resting  upon  "one  contin- 
uous act"  is  exactly  what  was  repealed  by 
the  statute  befbre  us,  and  was  Its  sole  pur- 
pose. State  V.  Liles,  78  N.  0.  496,  also  relied 
upon  by  the  defendant,  was  an  indictment 
for  larceny  of  growing  figs,  under  an  entirely 
different  statute,  Revisal  1905,  §  8603,  "Lar- 
ceny of  Growing  Crops,"  and  the  judgment 
was  arrested  because  of  the  omission  in  the 
indictment  of  material  words  required  by 
the  statute,  "cultivated  for  food  or  market" 
No  error. 


(141  N.  C.  193) 

In  re  BAILBY'S  WILL. 

Appeal  of  SAPP. 

(Supreme  Court  of  North  Carolina.    April  24, 
1906.) 

BxECUTOBS  ian>  Administkatobs  —  Right  to 
Administer* 

Under  Revisal  1905,  §  3,  providing  that  let- 
ters of  administration  shall  be  granted  to  the 
persons  entitled  thereto  and  applying  for  the 
same,  in  the  order  named,  and  section  20  pro- 
viding that  the  public  administrator  shall  ap- 
plv  for  and  obtain  letters  of  administration 
when  six  months  have  elapsed  from  the  death 
of  decedent,  and  no  letters  have  been  applied 
for,  and  issued  to  any  person,  the  next  of  kin 
having  applied  for  such  letters  before  appoint- 
ment of  the  public  administrator,  though  not 
till  after  expiration  of  the  six  months,  is  en- 
titled thereto. 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty; Peebles,  Judge. 

In  the  matter  of  the  will  of  Octavia  Bailey, 
deceased.  From  an  order  appointing  an  ad- 
mistrator,  the  public  administrator  appeals. 
Affirmed. 

Th^  testatrix,  Octavia  Bailey,  died  2d 
November,  1904,  and  on  9th  November  her 
will  was  probated*  and  the  executor  therein 
named,  W.  O.  Cox,  qualified.  On  19th  No- 
vember, a  caveat  to  said  will  was  filed  and 
issues  made  up  for  trial,  but  pending  the 
trial  the  executor  died  4th  September,  1905. 
Prior  to  filing  the  will  for  probate,  a  brother 
of  the  testatrix  had  applied  for  administra- 
tion. On  12th  March,  1906,  H.  O.  Sapp,  the 
public  administrator  of  the  county,  applied 
verbally  for  administration  c.  t  a.;  on  13th 
March,  G.  M.  Bailey,  a  brother  of  the  testa- 
trix gave  notice  in  open  court  that  at  noon 
recess  he  would  apply  for  letters  of  adminis- 
tration  a  t  a.,  and  such  application  was 
made  In  writing  on  that  day,  but  before  it 
was  made^  ^nd  after  above  oral  announce- 


ment, H.  Ow  Sapp,  the  public  administrator 
made  application  in  writing.  On  the  sam* 
day  one  Walls,  with  whom  the  infant  child 
of  the  testatrix  was  residing,  made  wrlt^eo 
application  that  letters  of  administratioii 
a  t  a.  be  issued  to  the  public  administrator. 
The  clerk  appointed  the  brother  of  the  testa- 
trix, and  the  public  administrator  appealed 
to  the  Judge  who  affirmed  the  ruling  of  the 
clerk.   Appeal. 

Jacob  Stewart,  F.  T.  Baldwin,  and  Lind- 
say Patterson,  for  appellant  Watson,  Bux- 
ton &  Watson,  for  appellee. 

CLARK,  C.  J.  The  court  concurs  with  tbe 
ruling  of  his  honor  that  "the  brother  of  tlie 
testatrix  had  the  right  to  qualify  in  prefer- 
ence to  the  public  administrator  at  any 
time  before  the  latter  had  been  allowed  to 
qualify."  Revisal  1905,  I  20,  provides  that 
the  public  administrator  shall  apply  when 
those  entitled  to  take  out  letters  of  adminis- 
tration have  delayed  to  do  so  for  six  montba 
The  object  Is  to  prevent  a  defect  in  the 
administration  of  estates.  But  because  the 
public  administrator  cannot  take  out  letters 
till  after  the  lapse  of  six  montlis,  it  does  not 
follow  that  he  alone  can  qualify  thereafter. 
Section  20  must  be  read  in  connection  with 
section  3,  which  prescribes  the  order  in  which 
the  right  to  administer  devolves.  If  after 
the  lapse  of  six  months,  those  entitled  do  not 
applyt  it  is  the  duty  of  the  public  administra- 
tor to  make  application,  but  none  the  less 
if  any  one  entitled  in  prior  right,  as  provided 
in  section  S' shall  make  application  at  any 
time  prior  to  the  appointment  of  the  public 
administrator,  such  person .  having  priority 
should  be  appointed,  unless  he  is  disquali- 
fied under  section  5.  His  delay  in  making 
application  is  not  per  se  a  ''renunciation  of 
the  right  to  qualify."  It  Is  a  waiver  only 
if  he  fail  to  claim  it  until  six  months  have 
elapsed  and  after  the  appointment  of  the 
public  administrator  to  act  The  object  of 
section  20  is  not  to  disqualify  those  entitled 
under  section  3,  but  merely  to  provide  an 
administrator  if  they  fail  to  apply.  If  those, 
in  prior  right,  do  apply,  notwithstanding  the 
lapse  of  six  months,  their  priority  is  not  lost 
unless  the  public  administrator  has  been 
appointed.  If  the  lapse  of  six  months  was 
ipso  facto  a  f orefeiture  absolute  of  the  right 
of  the  next  of  kin  to  qualify,  and  not  merely 
a  waiver  provided  another  is  already  appoint- 
ed before  the  next  of  kin  applies,  by  the  same 
rule  the  public  administrator  in  this  case 
had  lost  his  right  by  not  applying  at  the  end 
of  the  six  months  as  required  by  the  statute. 
Hill  V.  Alspaugh,  72  N.  0.  402.  His  prefer- 
ence, as  well  as  that  of  the  next  Un,  la  loet 
(Garrison  ▼.  Cox,  95  N.  a  358;  Wlthrow  ▼. 
De  Priest  119  N.  C.  541,  26  &  B.  110)  and 
it  was  open  to  the  clerk  to  appoint  the  next 
of  kin  or  any  other  suitable  person. 

So,  qusecunque  via,  there  was  no  error. 
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(141  N.  C.  282) 

DUNN  ▼.  MARKS. 

(Supreme  Ck>urt  of  North  Carolina.    April  24, 
190&) 

1.  COSTS-^BONO— BXTBNDINO   TiMB   FOB    FlL- 

Reviaal  1905,  |  512,  providing  that  the 
jndge  may,  in  hia  discretion,  allow  an  an- 
swer or  reply  to  be  made,  '*or  other  thing  to  be 
done,"  after  the  time  limited,  applies  to  filing 
the  defense  bond  required  by  section  453. 

rBd.  Note. — For  cases  in  point,  see  voL  13, 
Gent.  Dig.  CkMsta,  §  4ia] 

2.  Appeal— DiscRETiONABT  Obdeb. 

An  order  extending  time  to  file  a  defense 
bond  being,  under  Reyisal  1005,  §  512,  in  the 
discretion  of  the  judge,  appeal  will  not  lie 
therefrom. 

Appeal  from  Superior  Court,  Lenoir 
County. 

Action  by  Cbarles  F.  Dunn  against  A. 
Marks.  From  an  order,  plaintiff  appeals. 
Dismissed. 

T.  T.  Ormond,  for  appellee. 

CliARK,  C.  J.  This  is  an  action  of  eject- 
ment At  November  term,  1905,  the  first 
term  after  service  of  summons,  the  defendant 
filed  bis  answer,  but  failed  to  file  his  defense 
bond  as  required  by  Revlsal  1905,  §  453. 
No  action  was  had  at  that  term.  At  Decem- 
ber term  the  plaintiff  moved  for  Judgment  for 
want  of  a  defense  bond.  The  court  in  its 
discretion  granted  60  days'  leave  to  file  such 
bond.  From  this  order,  and  the  refusal  of 
judgment  by  default,  the  plaintiff  appealed. 
This  is  a  motion  to  dismiss  the  appeal  on 
the  ground  that  this  was  a  matter  of  discre- 
tion from  which  no  appeal  lay. 

The  plaintiff  having  made  no  objection  to 
the  failure  to  file  bond,  at  the  term  at  which 
the  answer  was  filed,  it  is  questionable  if 
the  Judge  ought  to  have  given  judgment  at 
a  subsequent  term  without  giving  the  de- 
fendant some  opportunity  to  file  bond.  Mc- 
Millan V.  Baker,  92  N.  C.  110.  Whether  or 
not  time  should  have  been  given  to  file  bond 
was  a  matter  in  the  discretion  of  the  judge. 
Revlsal  1905,  f  512,  provides:  'rrhe  judge 
may  likewise  in  his  discretion,  and  upon 
such  terms  as  may  be  just,  allow  an  answer 
or  reply  to  be  made,  or  other  act  to  be  done, 
after  the  time  limited,  or  by  an  order  enlarge 
such  time.*'  This  applies  to  filing  the  de- 
fense bond  required  by  section  458.  Taylor 
V.  Pope,  106  N.  C.  267,  11  S.  B.  257,  19  Am. 
St  Rep.  530.  Extension  of  time  to  file  a 
defense  bond  being  a  matter  in  the  discretion 
of  the  judge,  no  appeal  lay,  and  the  motion 
to  dismiss  must  be  allowed.  It  is  true  that  in 
Kruger  v.  Bank,  123  N.  C.  16,  31  S.  B.  270, 
the  court  held  that  an  appeal  lay  from  the 
refusal  of  a  judgment  by  default  for  want  of 
an  answer,  to  which  the  plaintiff  was  en- 
titled; but  it  added  that,  if  the  court  be- 
low had  granted  time  to  file  answer,  it 
would  have  been  unreviewable,  and  no  appeal 
would  lay. 

When  an  appeal  la  taken  in  a  matter 


wherein  no  appeal  lies,  the  comrt  below  need 
not  stay  proceedings,  but  may  disregard  the 
attempted  appeal  as  was  done  properly  by 
the  court  belorw  In  State  v.  Dewey,  139  N. 
C.  560,  51  S.  B.  937.  The  Judge  below,  in 
such  cases,  may  proceed  to  try  the  action, 
while  the  attempted  appeal  on  the  inter- 
locutory matter  is  in  this  court  Green  v. 
Griffin,  95  N.  C.  50.  If  this  were  not  so,  a 
case  could  be  interminably  protracted  by 
taking  premature  appeals  and  appeals  in 
matters  resting  in  the  discretion  of  the  judge, 
thus  delaying  trial,  till  each  successive  im- 
provident appeal  is  dismissed.  For  the 
same  reason,  when  the  appellant  does  not 
docket  his  transcript  on  appeal  In  this  court 
the  judge  below  may  adjudge  the  appeal 
abandoned,  and  proceed  as  if  no  appeal  had 
been  taken.  Avery  v.  Pritchard,  93  N.  C. 
266;  Cline  v.  Mfg.  Co.,  116  N.  C.  837,  21 
S.  B.  791.  When,  however,  It  is  doubtful 
whether  an  appeal  lies,  it  is  best  that  the 
court  below  should  await  the  action  of 
this  court 

Though  this  cause  was  docketed  too  late 
to  be  heard  on  the  call  of  the  district  to 
which  it  belongs,  we  have  entertained  this 
motion  to  dismiss,  after  due  notice  to  ap- 
pellant, that  the  trial  of  the  cause  below  may 
not  be  delayed  by  an  invalid  appeal. 

Appeal  dismissed. 


(141  N.   C.  205) 

HAIRSTON  r.  BESCHERER. 

(Supreme  Court  of  North  Carolina.    April  24, 
1906.) 

Spboifio  Fbbfobu ance  —  Sale  of  Real  Es- 
tate—Fusohaseb's  Delay. 

Where  a  contract  for  the  sale  of  land 
called  for  payments  on  certain  dates,  and  the 
purchaser  failed  to  make  the  payments  as  re- 
quired, but  subsequently  tendered  the  entire 
amount  due  under  the  contract,  which  the  seller 
refused  to  accept  and  make  a  deed,  but  the 
purchaser  remained  in  possession  and  neither 
party  took  any  action  until  nine  years  after 
the  making  of  the  contract,  the  purchaser  was 
entitled  to  specific  performance,  notwithstand- 
ing that  the  value  of  the  land  had  greatly 
increased  since  the  time  when  he  tendered  the 
entire  amount  due. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,   §§  305-307.] 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty;  Lgng,  Judge. 

Action  by  Isham  Halrston  against  M.  W. 
Bescherer.  From  a  decree  in  favor  of  com- 
plainant, defendant  appeals.    Affirmed. 

Plaintiff  sues  for  specific  performance  of 
a  contract  for  sale  of  real  property.  The 
facts  as  set  forth  in  the  pleadings  and  found 
by  the  Jury  are :  Defendant  entered  into  pos- 
session of  the  locus  in  quo  during  the  year 
1891,  under  a  contract  to  purchase,  and  paid 
thereon  $20.  On  April  13,  1895,  upon  a  set- 
tlement had,  it  was  found  that  he  owed  a 
balance  of  $92.  The  parties  thereupon  en- 
tered into  and  executed  a  written  agreement, 
plaintiff  promising  to  pay  $2  per  month  for 
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one  year  a^d  thereafta*  $7.50  per  quarter  un- 
til the  full  amount,  with  Interest,  was  paid 
when  defendant  agreed  to  convey  the  land, 
being  about  2%  acres,  to  plaintiff.  The  con- 
tract contained  the  following  provision :  "It 
Is  covenanted  and  agreed  that  if  I  fall  to  pay 
three  consecutive  monthly  payments  for  the 
said  first  12  months  from  date,  that  the 
amounts  theretofore  paid  shall  be  forfeited, 
and  if,  after  having  made  all  the  payments 
for  said  first  12  months  I  shall  fall  to  pay 
two  consecutive  quarterly  payments,  then  the 
amount  theretofore  paid  shall  be  forfeited.*' 
The  plaintiff  continued  in  possession  of  the 
land  and  was  at  the  time  of  bringing  this 
action  in  possession  thereof.  Plaintiff  did 
not  offer  to  make  the  monthly  and  quarterly 
payments  under  the  contract  to  the  defend- 
ant or  to  his  agent  in  accordance  with  the 
terms  thereof.  The  failure  to  make  said 
payments  was  not  caused  by  any  act  of  the 
defendant  or  his  agent  During  the  year 
1896  plaintiff  offered  to  pay  the  total  amount 
due  under  said  contract,  and  demanded  that 
defendant  execute  a  deed  for  said  land ;  de- 
fendant declined  to  accept  said  amount  and 
make  the  deed.  The  offer  was  repeated  dur-' 
ing  the  year  1897,  and  he  again  demanded 
the  deed,  which  defendant  again  refused. 
The  value  of  the  land  In  1896  was  $100,  and 
in  1897,  $500.  On  the  date  of  the  summons 
herein,  July  23,  1904,  the  value  of  the  land 
was  $1,000.  There  was  evidence  tending  to 
show  that  defendant  was  out  of  the  state  a 
portion  of  the  time  and  that  there  was  some 
misunderstanding  in  regard  to  the  authority 
of  his  attorney  to  receive  payments.  Upon 
the  admissions  in  the  appeal  and  the  verdict 
of  the  jury  embodying  the  foregoing  facts 
the  defendant  moved  for  judgment  that 
plaintiff  was  not  entitled  to  specific  perform- 
ance, etc.  Motion  refused,  and  defendant  ex- 
cepted. Thereupon  his  honor  renders  judg- 
ment that  the  defendant,  upon  payment  by 
the  plaintiff  of  the  sum  of  $92,  with  interest 
thereon  from  the  date  of  the  contract,  exe- 
cute and  deliver  to  the  plaintiff  a  deed  in  fee 
for  the  lands  mentioned  in  the  complaint 
in  accordance  with  the  terms  of  the  contract 
The  defendant  excepted  and  appealed. 

Overman  &  Gregory  and  B.  E.  Raper,  for 
appellant    John  S.  -Henderson,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts). 
It  Is  well  settled  by  numerous  decisions  of 
this  court  that  when  contracts  of  the  charac- 
ter set  out  in  the  record  are  entered  into  the 
relation  established  between  the  parties  it  is 
in  many  respects  similar  to  that  of  mort- 
gagor and  mortgagee.  The  vendor  is  treated 
as  holding  the  legal  title  as  security  for  the 
payment  of  the  purchase  money,  and  upon 
failure  to  pay  may  proceed  to  have  the  land 
subjected  by  sale  for  that  punwse.  Derr 
V.  Dellinger,  75  N.  C.  300;  Barnes  v.  McCul- 
lers.  108  N.  C.  46,  12  S.  E.  994.  When  the 
vendee  remains  in  possession,  and  the  ven- 


dor takes  no  action  to  enforce  payment  of 
the  purchase  money,  there  is  no  presumption 
of  abandonment  of  the  right  to  p^y  the 
money  and  call  for  a  deed.  In  this  case  the 
plaintiff,  unless  a  forfeiture  was  wrought  by 
the  language  of  the  contract  and  his  failure 
to  comply  strictly  therewith,  was  to  pay  for 
one  year  $2  per  month  and  thereafter  $7.50 
at  the  end  of  each  quarter,  thus  giving  him 
several  years  to  complete  his  payments.  Be- 
fore the  time  expired  in  1896  he  offered  to 
pay  the  entire  amount,  and  this  offer  he 
repeated  In  1897.  It  is  manifest  that  he  did 
not  intend  to  rescind  the  contract  or  sur- 
render his  rights.  He  continued  to  hold 
I)ossession  without  any  Interference  on  the 
part  of  the  defendant  Assuming  that  he 
was  notified  by  the  conduct  of  the  defendant 
that  he  would  not  accept  the  money  and 
convey,  and  was  thereby  put  to  his  action  in 
the  nature  of  a  bill  for  redemption  or  spe- 
cific performance,  It  would  seem  that  he 
was  entitled  to  the  same  time  allowed  mort- 
gagees to  redeem,  which  Is  10  years.  But 
as  he  remained  In  possession  the  statute  was 
not  put  Into  operation.  Both  parties  treated 
the  contract  as  subsisting.  No  Issue  was 
submitted  nor  was  his  honor  asked  to  find 
that  there  was  an  abandonment  by  plalntur 
of  his  rights  under  the  contract  We  do 
not  find  any  evidence  of  such  abandonment 
Bynum,  J.,  in  Faw  v.  Whlttington,  72  N.  C. 
321,  says:  ''Assuming  the  law  to  be  that  a 
vendee  can  abandon  by  matter  in  pais  bte 
contract  of  purchase,  it  {s  clear  that  the  acts 
and  conduct  constituting  such  abandonment 
must  be  positive,  unequivocal,  and  IncoD- 
sistent  with  the  contract.  The  mere  lapse 
of  time  or  other  delay  in  asserting  his  claim, 
unaccompanied  by  acts  inconsistent  with 
his  rights,  will  not  amount  to  a  waiver  or 
abandonment"  Falls  v.  Carpenter,  21  N.  C 
237,  28  Am.  Dec.  592.  If  plaintiff  had 
surrendered  possession  upon  the  refusal  of 
the  defendant  to  accept  the  purchase  monej 
and  make  a  deed,  quite  another  question 
would  have  been  presented.  Taylor  t.  Tay- 
lor, 112  N.  C.  27.  16  S.  E.  924.  Defendant 
says  that  plaintiff,  by  reason  of  his  long 
delay  in  asserting  his  equity  and  the  targ^7 
Increased  value  of  the  land,  should  not  have 
a  decree  of  specific  performance,  but  be  left 
to  his  action  for  damages  for  breach  of  the 
contract  in  refusing  to  accept  the  money 
when  offered  to  him  in  1896  and  1897. 
While  it  is  well  settled  that  specific  perform- 
ance is  not  an  absolute  right,  and  rests 
in  the  sound  discretion  of  the  court,  it  is 
equally  true  that  in  equity,  time  Is  not  of  the 
essence  of  the  contract.  When  the  contract 
as  in  this  case,  Is  bilateral,  giving  the  ven- 
dor an  action  at  law  for  the  purchase  money 
or  a  right  in  equity  to  subject  the  land  to 
the  payment  of  the  debt  and  both  parties 
acquiesce  in  the  delay,  the  vendor  permitting 
the  vendee  to  remain  in  possession  of  the 
land  after  the  day  for  payment  fixed  by  the 
contract  has  passed  and  the  vendee  making 
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no  demand  for  a  conveyance,  the  court  will 
treat  their  conduct  as  estopping  either  from 
taking  advantage  of  the  delay.  The  lan- 
guage of  Pearson,  J.,  in  Scarlett  v.  Hunter, 
56  N.  G.  84,  would  seem  to  be  decisive  of  the 
question.  "The  right  to  have  specific  perform- 
ance is  mutual  and  when  the  vendee  is  let 
into  possession  and  continues  in  possession, 
as  in  our  case,  it  is  taken  for  granted  that 
the  parties  are  content  to  allow  matters  to 
remain  in  statu  quo,  until  a  movement  is 
made  by  one  side  or  the  other."  In  Holden 
V.  Purefoy,  106  N.  C.  163,  12  S.  B.  S48,  where 
the  authorities  are  reviewed  by  Mr.  Justice 
Shepherd,  he  says:  '*But  there  is  here  more 
than  mere  delay,  for  Purefoy,  having  con- 
trol of  the  land,  actually  leaves  the  same 
with  the  purpose  of  having  nothing  more 
to  do  with  it  We  have,  then,  not  simple 
delay  only,  but  a  most  significant  act,  as  well 
as  an  admitted  intention  of  abandoning  the 
property."  The  last  provision  in  the  agree- 
ment at  most  only  gave  the  vendor  a  right 
to  put  an  end  to  the  contract  by  entering. 
Certainly  in  equity,  whose  peculiar  province 
it  is  to  relieve  against  forfeitures,  it  cannot 
be  successfully  used  to  prevent  plaintiff  hav- 
ing relief.  This  court  has  frequently  held 
that  similar  provisions  in  contracts  of  sale 
both  of  real  and  personal  property  do  not 
bar  equitable  relief.  The  enhanced  value 
is  no  good  reason  for  refusing  the  relief. 
When  plaintiff  made  his  first  offer  in  1896, 
the  land  was  worth  only  $100.  Falls  v.  Car- 
penter, supra;  White  v.  Butcher,  59  N.  0.  231. 
There  is  no  error. 


(141  N.  C.  195) 

HAYES  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.    April  24, 
1906.) 

1.  RaILBOADS  —  INJUBIES    TO    TbESPASSEBS  — 

TBiAi— Pbbsentation  of  Issues. 

In  an  action  against  a  railroad  for  injuries 
received  by  plaintiff,  a  trespasser  on  defendant's 
train,  through  being  ejected  therefrom,  it  was 
not  reversible  error  to  submit  all  three  issues: 
First,  was  plaintiff  injured  by  the  negligence 
of  defendant?  Second,  was  plaintiff*  injured 
by  defendant  negligently,  wantonly,  and  for- 
cibly ejecting  him  from  its  moving  train  as  al- 
leged in  the  complaint?  Third,  what  damages 
is  plaintiff  entitled  to  recover,  if  any?  although 
the  case  could  have  been  presented  under  the 
first  and  third  issues. 

2.  Sam£— Ejection  fbou  Train. 

A  trespasser  on  a  railroad  train  attempt- 
ing to  perpetrate  a  fraud  on  the  road  by  beat- 
ing his  way  with  the  connivance  of  the  railroad's 
brakeman  at  the  start,  may  recover  damages 
of  the  road  for  the  violence  of  the  brakeman 
in  forcing  him  from  the  train,  whereby  he  is 
injured. 

3.  SABfE—LlABILITT  FOB  ACTS  OF  BbAKEHAN. 

It  being  within  the  scope  of  the  agency  of 
a  brakeman  on  a  freight  train  to  eject  tres- 
passers therefrom,  the  railroad  is  responsible 
for  his  conduct  in  ejecting  a  trespasser  in  an 
unlaw^ful  and  violent  manner,  thereby  endanger- 
ing life  or  limb. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
C^nt,  Dig.  Railroads,  $§  887,  900.J 


4.  Same^Pboxihate  Causs. 

Where  plaintiff,  a  trespasser  on  defendant's 
train,  was  forcibly  ejected  therefrom  by  de- 
fendant's brakeman,  while  the  train  was  moving 
rapidly,  and  in  falling,  struck  a  clearance  post 
by  the  side  of  the  track,  and  was  thereby 'thrown 
under  the  car  wheels  and  injured,  the  wrong- 
ful act  of  the  brakeman  was  the  proximate 
cause  of  the  injury. 

5.  Neglioenob  — Pboximatb  Cause  — What 
Constitutes. 

The  first  requisite  of  proximate  cause  is 
the  doing  or  omitting  to  do  an  act  which  a 
person  of  ordinary  pn:raence  would  foresee  might 
naturally  or  probahly  produce  injury,  and  the 
second  requisite  is  that  it  did  produce  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  §  69.] 

6.  Railboads— Ejection  of  Tbesfassebs  on 
Tbain— Punitive  Damages. 

Where  defendant  railroad's  brakeman  wan- 
tionly  and  violently  ejected  plaintiff,  a  tres- 
passer on  its  train,  therefrom,  while  the  train 
was  rapidly  moving,  whereby  plaintiff  was  in- 
jured, the  jury  were  authorized  to  award  pu- 
nitive damages. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  fi  916.] 

7.  Damages— PuNiTiVB  Damages. 

The  jury  cannot  allow  punitive  damages 
unless  they  conclude  from  the  evidence  that 
the  wrongful  act  resulting  in  the  injuries  oc- 
casioned plaintiff,  was  accompanied  by  fraud, 
malice,  recklessness,  oppression  or  other  willful 
and  wrongful  aggravations  on  defendant's  part. 
[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  §§  188-205.] 

8.  Railboads  —  Tbesfassebs  Ejected  fbom 
Tbain— Punitive  Damages. 

Where,  in  ejecting  a  trespasser  from  a 
train,  a  brakeman  actinj;  for  the  railroad,  and 
within  the  scope  of  his  agency,  the  general 
principles  of  law  relating  to  punitive  damages 
apply  to  him  as  well  as  to  the  train  conductor. 

9.  Damages— Instbuctions. 

In  an  action  against  a  railroad  for  injuries 
to  a  minor,  an  instruction  that  the  jury  might 
allow  for  damages  and  loss  occasioned  plaintiff 
by  reason  of  his  total  disability  to  work,  while 
totally  disabled,  and  for  partial  disability,  since 
then,  etc,  was  erroneous  as  permitting  re- 
covery by  plaintiff  for  loss  of  work  from  the 
time  of  the  injury  until  he  came  of  age,  as,  until 
such  time,  plaintiff's  father  was  entitled  to  his 
earnings. 

Appeal  from  Superior  Court,  Guilford 
County;  Cooke,  Jud^e. 

Action  by  Glenn  Hayes,  by  his  next  friend, 
against  the  Southern  Railway  Company 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Partial  new  trial. 

Action  to  recover  damages  for  forcible 
ejection  from  the  defendant's  train.  The 
court  submitted  the  following  Issues:  (1) 
Was  the  plaintiff  injured  by  the  negligence 
of  the  defendant?  Ans.  Yes.  (2)  Was  the 
plaintiff  injured  by  the  defendant  company 
negligently,  wantonly,  and  forcibly  ejecting 
him  from  its  moving  train,  as  alleged  in  the 
complaint?  Ans.  Yes.  (3)  What  damages 
is  the  plaintiff  entitled  to  recover,  if  any? 
Ans.  $1,800.  To  the  second  Issue  the  defend 
ant  excepted.  From  the  judgment  rendered 
defendant  appealed. 

King  &  Kimball,  for  appellant  Brooks 
&  Thompson,  for  appellee. 
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BROWN,  J.  1.  The  second  issue  was  un- 
necessary. The  entire  case  could  haye  been 
presented  under  the  first  and  third  Issues,  or. 
In  view  of  the  eyidence,  It  could  have  been 
better  presented  under  the  second  and  third 
issues  without  the  first  But  it  is  not  re- 
versible error  to  have  submitted  all  three. 

2.  The  evidence  Is  somewhat  conflicting; 
but  plaintiirs  evidence  tended  to  prove  thaL 
plaintiff,  a  17  year  old  boy,  boarded  a  mixed 
freight  and  passeng^  train  at  Greensboro 
for  the  purpose  of  riding  to  Summerfield; 
that  he  and  the  brakeman  sat  down  on  top 
of  a  box  car  side  by  side,  and  rode  a  couple 
of  miles  when  the  brakeman  ordered  plain- 
tiff to  get  off  the  train,  cursing  him,  and  uj9- 
Ing  violent  and  threatening  language;  that 
the  plaintiff  remonstrated,  saying  that  he  was 
willing  to  get  off  If  he  would  stop  the  train, 
and  agreeing  to  do  so  when  the  train  stop- 
ped at  the  Battle  Ground,  the  next  station; 
that  the  brakeman  continued  cursing,  drove 
him  from  the  top  of  the  train  down  the  lad- 
der along  the  side  of  the  train,  and  follow^ 
ed.hlm,  stamped  on  his  fingers  and  finally 
drove  him  from  the  train,  causing  him  to 
fall,  when  his  leg  struck  the  clearance  post, 
which  threw  him  under  the  wheels  of  the 
car,  crushing  off  his  right  leg,  and  severely 
mashing  his  left  foot  The  brakeman,  ac- 
cording to  the  testimony  of  all  the  witnesses, 
was  on  duty  as  brakeman,  and  was  In  the 
discharge  of  his  usual  duties  as  brakeman 
at  the  time  of  the  occurrence.  All  the  evi- 
dence discloses  that  plaintiff  was  a  tres- 
passer and  wrongfully  on  defendant's  train, 
and  that  he  was  attempting  to  perpetrate  a 
fraud  on  defendant  by  beating  his  way  on 
top  the  car,  with  the  brakeman's  connivance 
at  the  start  Yet  It  seems  that  under  our 
authorities  he  may  recover  damages  of  the 
defendant  for  the  violence  of  the  brakeman, 
although  the  plaintiff  could  not  recover  had 
he  been  injured  in  an  accident  resulting  from 
negligence,  for  the  company  owed  him  no 
duty  as  a  passenger.  It  is  said  In  Pierce  v. 
Railroad,  124  N.  0..  83.  82  S.  E.  399,  44  L.  R. 
A.  316,  that  "a  trespasser's  wrongful  act  In 
getting  on  a  car  does  not  Justify  making  him 
get  off  in  a  manner  calculated  to  kill  or  crip- 
ple him."  To  the  same  effect  is  Lewis  v. 
Railroad,  132  N.  C.  382,  48  S.  E.  919;  Ck>ok 
V.  Railroad,  128  N.  G.  333,  88  S.  E.  925,  and 
authorities  therein  dted. 

3.  It  was  within  the  scope  of  the  brake- 
man's  agency  to  eject  trespassers  from  the 
train,  and  therefore  It  follows  that  If  he 
did  It  In  an  imlawful  and  violent  manner, 
thereby  endangering  life  or  limb,  the  defend- 
ant Is  responsible  for  his  conduct  This  is 
BO  held  In  Cook's  Case,  supra,  and  many 
other  cases.  In  the  case  of  Hoffman  v.  R.  R., 
87  N.  Y.  25,  41  Am.  Rep.  837,  the  Court  of 
Appeals  of  New  York  says:  "In  this  case 
the  authority  to  remove  the  plaintiff  from 
the  cars  was  vested  In  the  defendant's  serv- 
ants.   The  wrong  consisted  In  the  time  and 


mode  of  exercising  it  For  this  tbe  defend* 
ant  is  responsible,  unless  the  brakeman  us- 
ed his  authority  as  a  mere  cover  for  ac- 
complishing an  independent  and  wrongful 
purpose  of  his  own."  HIggins  v.  R.  B^  40 
N.  Y.  28,  7  Am.  Rep.  293;  Rounds  v.  R.  R^ 
64  N.  Y.  129,  21  Am.  Rep.  597;  RaUroad  v. 
Flexman,  103  Ul.  546,  42  Am.  Rep.  83.  See, 
also,  authorities  collected  in  62  Am.  Rep.  381. 

4.  The  Jury  accepted  the  plaintiff's  ver- 
sion of  the  facta  by  answering  the  issues 
in  his  favor.  According  to  this  the  undoul)t- 
ed  and  immediate  cause  of  the  injury  was 
the  wrongful  conduct  of  the  brakeman  in 
forcing  plaintiff  off  a  rapidly  moving  train. 
Tbe  fact  that  the  plaintiff  struck  the  clear- 
ance poet  on  the  track  and  was  thrown  under 
the  wheels  does  not  make  the  brakeman's 
act  any  the  less  the  proximate  cause  of  the 
injury.  The  first  requisite  of  proximate 
cause  is  the  doing  or  omitting  to  do  an  act 
which  a  person  of  ordinary  prudence  could 
foresee  might  naturally  or  probably  produce 
the  injury,  and  the  second  requisite  Is  tliat 
it  did  produce  it  Brewster  v.  Elizabeth 
City,  137  N.  a  896,  40  a  B.  885.  The  brake- 
man  must  have  foreseen  the  great  danger  to 
the  life  and  limb  of  the  plaintiff  in  violently 
forcing  him  off  a  rapidly  moving  frels^ht 
.trabi,  and  but  for  his  act  the  injury  could 
not  have  occurred.  That  It  was  the  direct 
cause  would  seem  to  admit  of  no  doubt 

5.  It  seems  from  the  authorities  that  al- 
though the  wrongful  act  was  committed  by 
a  brakeman,  the  Jury  may  in  the  exercise  of 
a  sound  discretion,  under  plaintiff's  version 
of  the  evidence  in  this  case,  if  believed* 
award  punitive  damages,  if  they  see  proper 
to  do  so.  They  are  not  obliged  to  award 
them  in  any  case,  and  should  look  carefully 
into  the  t&ctR  and  circumstances  before  do- 
ing so.  Mr.  Thompson  says  if  the  agent  of 
the  carrier  maliciously  uses  unnecessary 
force  In  ejecting  a  trespasser,  it  may  be  a 
case  for  exemplary  damages.  3  Thompson 
on  Neg.  (2d  Ed.)  %  8263.  This  court  has 
said  in  many  cases  that  punitive  damages 
may  be  allowed,  or  not,  as  the  Jury  see  prop- 
er, but  they  have  no  right  to  allow  them  un- 
less they  draw  from  the  evidence  the  con- 
clusion that  the  wrongful  act  was  accom- 
panied by  fraud,  malice,  recklessness,  op- 
pression, or  other  willful  and  wanton  ag- 
gravation on  the  part  of  the  defendant  In 
such  cases  the  matter  Is  within  the  sound 
discretion  of  the  Jury.  Knowles  v.  Railroad, 
102  N.  C.  59,  9  S.  E.  7,  and  cases  dted. 
Punitive  damages  have  been  allowed 'by  tiie 
courts  for  the  wrongful  and  violent  conduct 
of  brakemen  (Hanson  v.  R.  R.,  62  Me.  Si, 
16  Am,  Rep.  404;  Goddard  v.  R.  R.,  57  Me. 
202,  2  Am.  Rep.  39;  R.  R.  v.  Condor,  75  Ga. 
51);  also  of  engineers  (Cobb  ▼.  R.  R,,  37 
S.  a  194,  15  S.  E.  878).  It  would  seem  from 
the  authorities  that  where  the  brakeman  is 
acting  for  the  company,  and  witliin  tbe 
scope  of  his  agency,  the  general  prindples 
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of  t&e  law  relating  to  exemplary  or  pftmltlTe 
damages  apply  to  bim  as  well  as  to  the  con« 
ductor. 

6.  Upon  the  Issue  of  damages  the  court 
instructed  the  jury  that  "if  they  come  to 
consider  the  third  issue,  they  shall  allow 
for  damages  the  loss  of  the  plaintiff  by 
reason  of  his  total  disability  to  work,  while 
totally  disabled,  and  for  partial  disability, 
flrince  then/'  etc  We  think  this  Instruction 
contains  error  in  that  it  permitted  the  Jury 
to  allow  plaintiff  for  loss  of  work  from  the 
time  of  the  injury  until  he  comes  of  age.  It 
is  elementary  law  that  the  father  is  entitled 
to  his  child's  earnings  until  the  child  be- 
comes of  age.  For  this  error  we  award  a 
new  trial  upon  the  issue  of  damages. 

Partial  new  trial. 


a4i  N.  C.  20t) 

JONES  T.  R,  J-  RETNOLDS  TOBACCO  00. 

(Supreme  Court  of  North  Carolina.  April  24, 
1906.) 

1.  Masteb  Ann  Sebvant— Ihjitbies  to  Serv- 
ant—DEnccnys  Maohinebt—Mebits. 

Failure  of  a  master  to  provide  a  shield  or 
covering  for  a  saw  mmiing  naked,  when  such 
protection  for  the  operator  was  a  reasonable 
protection  and  in  general  use,  constituted  negli- 
gence. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  fiS  22g-231.] 

2.  Same— Customs— Proof. 

Where,  in  an  action  for  Injuries  to  the 
operator  or  a  circular  saw,  t>laintiff  alleged 
negligence  in  that  defendant  failed  to  provide 
a  shield  or  covering  for  the  saw  by  which  plain* 
tiff  was  injured,  plaintiff  was  entitled  to  show 
that  such  shield  was  in  general  use,  on  the  issue 
of  negligence,  either  by  proving  a  general  custom 
of  mill  owners  to  provide  such  shields,  or  by 
showing  that  a  large  number  of  factories  and 
mills  used  shields  in  similar  work. 
8.  Same— Proximate  Cause. 

Where  shields  over  saws  are  a  reasonable, 
usual,  and  proper  protection  for  the  operative 
in  the  kind  of  work  plaintiff  was  engaged  in 
when  he  was  injured  by  his  hand  coming  in 
contact  with  an  unprotected  saw,  the  master's 
failure  to  provide  a  shield  for  the  saw  in  ques- 
tion, which  would  have  prevented  the  injury,  was 
the  proximate  cause  thereof. 
4.  Same— QuESTion  for  Jury. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant by  coming  in  contact  with  an  unprotected 
saw,  plaintiff  alleged  negligence,  in  that  defend- 
ant failed  to  provide  a  proper  shield  for  the  saw, 
and  there  was  evidence  that  defendant  did  fur- 
nish a  shield,  but  that  plaintiff  refused  to  use 
it,  it  was.  error  for  the  court  to  submit  the 
qneetion  whether,  if  the  Jury  found  that  plain- 
tiff did  refuse  to  use  a  shield  furnished,  such 
failure  was  the  proximate  cause  of  the  injury. 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty; E.  B.  Jones,  Judge. 

Action  by  J.  P.  Jones  against  R.  J.  Reynolds 
Tobacco  Company.  From  a  judgment  in  fa- 
vor of  defendant,  plaintiff  appeals.  Revers- 
ed. 

Watson,  Buxton  Ai  Watson  and  Manly  ft 
Hendren,  for  appellant  J.  8.  ^^rogan,  for 
appellee. 

63S.B.— 54 


BROWN,  J.  Plaintiff  was  a  bozmaker  in 
defendant's  factory,  and  as  such  operated  a 
circular  saw  which  projected  through  a  table 
two  or  three  inches  and  was  alleged  to  be 
without  any  board  or  guard.  The  plaintiff 
testified  that  while  at  work  he  ''reached  out 
to  remove  some  strips,  when  my  feet  slipped 
from  under  me,  and  I  fell  on  my  elbow,  saving 
my  face  from  the  saw.  My  hand  struck  the 
back  of  the  saw  and  cut  off  two  of  my  fing- 
ers.** The  specific  and  only  negligence  alleg- 
ed in  the  complaint  and  relied  upon  by  plain- 
tiff is  as  follows:  *^rhat  defendant,  without 
due  care,  negligently  permitted  this  saw  to  re- 
main without  guard  or  shield,  although  such 
shield  and  protection  was  generally  furnished 
by  owners  and  operators  of  such  machinery, 
and  within  a  week  this  defendant  had  guards 
on  all  of  its  saws." 

1.  We  think  there  was  some  evidence  of 
negligence  to  go  to  the  jury.  If  the  defend- 
ant failed  to  provide  a  shield  or  covering  for 
a  saw  running  naked,  when  such  protection 
for  the  operative  is  a'  reasonable  protection 
and  in  general  use,  it  would  constitute  negli- 
gence. Myers  v.  Lumber  Co.,  129  N.  C.  254» 
89  8.  !E3.  960.  The  plaintiff  undertook  to 
show  that  such  shields  are  in  general  use. 
He  could  show  this  by  proving  the  general 
custom,  or  by  showing  that  such  a  large  num- 
ber of  factories  and  mills  used  the  shields  in 
similar  work  that  the  jury  might  draw  the 
inference  of  a  general  custom.  Marks  v.  Cot- 
ton Mills,  135  N.  C.  292,  47  S.  B.  432.  If 
shields  are  a  reasonable,  usual,  and  proper 
protection  for  the  operative  in  the  kind  of 
work  plaintiff  was  engaged  in,  and  intended 
and  calculated  to  prevent  the  very  injury  the 
plaintiff  suffered,  it  is  not  only  negligence  not 
to  provide  them,  but  such  negligence  is  the 
proximate  cause  of  the  injury,  if  the  shields 
would  have  prevented  it 

2.  There  was  evidence  Introduced  by  de- 
fendant tending  to  prove  that  it  did  furnish 
the  proper  shield,  hood,  or  screen  for  this  saw, 
operated  by  plaintiff,  and  that  he  refused  to 
use  It  In  that  connection  the  judge  charged : 
''But  if  you  find  from  the  evidence  that  de- 
fendant did  furnish  the  hood  or  screen,  as  it 
contends,  and  the  plaintiff  refused  to  use  it, 
and  his  failure  to  use  it  was  the  proximate 
cause  of  the  injury,  he  would  not  be  entitled 
to  recover,  and  you  would  answer  the  first  is- 
sue, *No.*  •*  To  this  charge  defendant  except- 
ed. We  think  his  honor  errjed  in  submitting 
to  the  jury  any  question  as  to  proximate 
cause  in  that  connection.  The  negligent  act 
or  omission  of  duty  upon  the  part  of  the  de- 
fendant must  first  be  determined  before  it  be- 
comes necessary  to  ascertain  the  proximate 
cause  of  an  injury.  If  the  defendant  did 
furnish  the  hood  or  shield  for  the  saw,  then 
the  allegation  of  negligence  is  fully  met,  and 
the  court  should  have  directed  the  jury,  if 
they  so  find,  to  answer  the  first  issue,  "No." 
There  Is,  then,  no  question  of  proximate  oause 
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to  be  considered.  If  plaintiff  refused  to  use 
the  hood,  it  is  his  own  fault  The  defendant 
discharged  its  duty  when  It  caused  a  hood  to 
be  put  over  the  saw.  Under  the  Instruction 
given,  the  jury  are  not  at  liberty  to  determine 
that  the  hood  was  furnished,  and  then  an- 
swer the  Issue,  "No">  but,  before  they  can 
so  answer  it,  they  must  proceed  to  find  some- 
thing else,  viz.,  that  the  defendant's  failure  to 
use  It  was  the  proximate  cause  of  the  Injury. 
If  the  jury  shall  find  that  the  defendant  fur- 
nished the  hood  or  shield,  there  is  no  negli- 
gence on  the  part  of  the  defendant  proved, 
and  that  should  end  the  case. 
New  trial 


(141  N.  C.  248) 


MEANS  V.  URY. 


(Supreme   Court   of   North   Carolina.    May   1, 
1906.) 

Wills— Revocation— Republication  . 

Under  Revisal  1905,  §  3116,  providing  that 
all  wills  shall  be  revoked  by  subsequent  mar- 
riage, where  a  testatrix's  husband  died  after 
she  made  a  will  and  she  remarried,  her  verbal 
declarations  that  the  paper  was  her  last  will 
and  testament  without  any  further  execution 
thereof,  did  not'  constitute  a  re-execution  and 
republicatiOD  of  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  §S  499,  500.] 

Appeal  from  Superior  Court,  Cabarrus 
County;  Justice,  Judge. 

Proceedings  for  the  probate  of  will  of 
Cameline  Means.  From  a  judgment  in 
favor  of  Ijafayette  Ury,  caveator,  the  pro- 
pounder,  Edward  Means,  appeals.    Affirmed. 

Adams,  Arm  field,  Jerome  &  Maness,  for 
appellant.  L.  T.  Hartsell  and  M.  B.  Stick- 
ley,  for  appellee. 

BROWN,  J.  Cameline  Means,  while  the 
wife  of  Ephriam  Means,  made  her  will,  and 
some  time  thereafter,  being  a  widow,  mar- 
ried Jason  Carr,  and  during  such  coverture 
verbally  declared  said  paper  writing  to  be 
her  last  will  and  testament  without  any 
further  execution  thereof,  in  accordance  with 
the  statute.  The  court  below  adjudged  the 
paper  writing  not  to  be  the  last  will  and 
testament  of  Cameline  Means,  upon  the 
ground  that  it  was  revoked  by  her  subse- 
quent marriage,  and  that  her  verbal  declara- 
tions could  not  constitute  a  re-execution  and 
republication  of  it  We  think  the  ruling 
sound.  In  respect  to  her  capacity  to  make 
a  will,  the  feme  covert  stands  upon  the  same 
footing  as  the  feme  sole.  Her  will  is  revok- 
ed by  a  subsequent  marriage,  as  much  so 
as  if  she  were  a  feme  sole  when  she  made 
it,  and  then  married.  The  right  of  a  mar- 
ried woman  to  make  a  will  is  guarantied  by 
the  Constitution,  but  that,  in  no  way,  affects 
the  statute  declaring  that  such  a  will  may 
be  revoked  by  another  marriage  contracted 
after  the  will  was  made.  Revisal  1905,  § 
8116. 

Affirmed. 


a4i  N.  C.  325) 
DICKERSON  T.  SIMMONS. 

(Supreme  Court  of   North   Carolina.    May  8, 

1906.) 
L  Fbauds,    Statutb    or— Saub    of    Land— 

Mekobandum. 

In  order  to  charge  the  seller  on  a  mortgage 
sale  under  advertisement,  there  must  be  a 
writing,  signed  by  the  seller  or  his  agent  law- 
fully authorized,  containing  expressly  or  by  im- 
plication the  material  terms  of  the  contract. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Frauds,  Statute  of,  fi§  2SHd,  240.] 

2.  Sahs. 

Where  the  agent  of  the  mortgagee  on  fore- 
closure by  advertisement  prepared  a  deed  after 
the  sale,  but  neither  he  nor  the  mortgagee  signed 
it,,  and  it  did  not  refer  to  the  printed  advertise- 
ment, under  the  statute  of  frauds  there  was 
nothing  to  charge  the  seller  on  the  contract 
8.  Same. 

Where  a  mortgage  is  foreclosed  by  ad- 
vertisement, and  the  printed  advertisement  does 
not  bear,  after  the  sale,  any  note  or  memoran- 
dum, signed  by  the  mortgagee  or  his  agent,  the 
advertisement  alone  is  insufficient  to  take  the 
case  out  of  the  statute  of  frauds. 

4.  MoBTO AGES  —  Redemption  —  Pnsons  Bn- 
TiTLED  TO  Redeem. 

A  tenant  in  common  of  the  equity  of  re- 
demption has  the  same  right  to  redeem  from  a 
mortgage  that  his  grantor  had. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  83, 
Cent  Dig.  Mortgages,  §  1780.] 

5.  Ejectment— Submission  or  Issues. 

One  of  two  tenants  in  common  conveyed  his 
equity  of  redemption  to  defendant,  and  there- 
after on  a  mortgage  sale  defendant  bid  in  the 
property ;  but  the  mortgagee  refused  to  execute 
a  deed,  and  repudiated  the  sale,  and  again  sold 
the  land  to  plaintiff,  and  in  ejectment  by  plain- 
tiff against  defendant,  defendant  claimed  that, 
shortly  after  the  first  sale,  he  tendered  the 
amount  of  the  mortgage,  and  that  he  gave  due 
notice  of  his  tender  at  the  second  sale  and  pro- 
tested against  the  selling  of  the  land,  and  that 
the  sale  to  plaintiff  was  a  sham,  and  that  he 
was  not  a  bona  fide  purchaser,  and  that  de- 
fendant had  kept  his  tender  good  by  being  able, 
ready,  and  willing  to  pay  the  mortgage  debt 
at  an^  time.  Held,  that  the  court  should  have 
.submitted  issues  as  to  whether  defendant  ten- 
dered the  full  amount  of  the  debt  prior  to  the 
last  sale,  whether  plaintiff  had  notice  thereof, 
whether  he  was  a  bona  fide  purchaser  for  value, 
whether  defendant  Icept  his  tender  good,  and 
what  was  the  yearly  rental  value  of  the  land. 

6.  MOBTGAGES— ReDEMPTION—TENDEB. 

On  a  tender  by  the  mortgagor  to  the  mort- 
gagee, payment  into  court  is  only  authorised 
or  required  when  there  is  a  statute  requiring  it, 
or  when  there  is  a  suit  pending  to  redeem,  and 
when  the  effect  is  to  discharge  the  mortgage: 
but  the  debtor  must  be  ready,  able,  and  willing 
at  all  times  to  pay  the  debt.  He  mav  retain 
the  money,  and  he  need  not  keep  the  identical 
fund;  but  if,  by  making  use  of  it,  he  is  not 
able  to  pay  in  current  funds  at  any  time  when 
requested,  the  effect  of  the  tender  is  destroyed. 
[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cent  Dig.  Mortgages,  Sfi  1788-1795.] 

Appeal  from  Superior  Court,  Surry  Coun- 
ty; E.  B.  Jones,  Judge. 

Action  by  S.  M.  Dickerson  against  Allen 
Simmons.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Reversed,  and  new  trial  or- 
dered. 

W.  F.  Carter,  for  appellant  J.  M.  Boden- 
heimer,  for  appellee. 
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BROWN,  J.  The  court  submitted  the 
usual  issues  in  ejectment,  and,  as  stated  in 
the  record,  "plaintiff  moved  for  Judgment  up- 
on the  whole  evidence."  His  honor  granted 
judgment  We  assume  from  this  that  his 
honor  instructed  the  jury  that  upon  the  whole 
evidence,  if  believed  to  be  true,  to  ^answer  the 
issues  for  plaintiff.  The  land  in  controversy 
belonged  to  W.  W.  and  J.  L.  Ashbum  as  ten- 
ants in  common.  They  mortgaged  It  to  E.  S. 
Dickerson.  On  September  9,  1902,  W.  W. 
Ashburn  conveyed  his  equity  of  redemption  to 
defendant  On  December  13,  1902,  B.  & 
Dickerson  by  his  agent,  W.  L.  Beece,  sold 
the  land  under  the  mortgage  and  defendant 
bid  it  off  for  $260.  The  mortgagee,  B.  S. 
Dickerson,  refused  to  execute  the  deed  to  de- 
fendant and  repudiated  the  sale  and  again 
sold  the  land  under  the  mortgage  on  April  22, 
1903,  when  it  was  bid  off  by  and  deed  made 
to  plaintiff. 

1.  We  are  of  opinion  that  defendant  ac- 
quired no  enforceable  right  as  the  success- 
ful bidder  at  the  sale  of  December  13,  1902, 
made  by  Reece  for  the  mortgagee,  inasmuch 
as  the  statute  of  frauds  is  set  up  as  a  bar. 
No  memoranda  of  the  sale  whatever  was 
made  by  the  agent,  and  consequently  none 
was  signed.  In  order  to  charge  a  party 
upon  such  a  contract,  it  must  appear  that 
there  is  a  writing  containing  expressly  or 
by  implication  the  material  terms,  and  it 
must  be  signed  by  such  party  or  his  agent 
lawfully  authorized.  The  only  memoranda 
relied  upon  by  the  defendant  is  a  blank  deed 
in  the  ordinai7  form,  prepared  by  Reece  at 
bis  office  after  the  sale,  a  distance  of  100 
yards  away,  and  is  not  signed  by  B.  S.  Dick- 
erson or  any  one  else,  as  his  agent  and  In 
no  way  refers  to  the  printed  advertisement 
That  this  is  not  a  compliance  with  the  stat- 
ute is  plain  to  us  and  in  accord  with  the  au- 
thorities. Hall  V.  Mlsenheimer,  137  N.  C. 
187,  49  S.  B.  104:  Gwathney  v.  Carson,  74 
N.  C.  5,  21  Am.  Rep.  484;  Mayer  v.  Adrian, 
77  N.  C.  83.  It  is  not  contended  that  there 
was  any  note  or  memorandum  made  on  the 
printed  advertisement  or  any  writing  what- 
ever signed  by  the  mortgagee  or  his  agent, 
showing  who  bought  the  land,  price  paid  or 
terms  of  sale.  The  advertisement  is  only  an 
offer  by  the  seller  to  sell.  The  auctioneer  is 
the  agent  of  the  plaintiff  to  sell,  and  the  law 
constituted  him  the  defendant's  agent  when 
he  became  the  last  and  highest  bidder,  to 
complete  the  sale  by  meeting  the  require- 
ments of  the  statute.  This  the  auctioneer 
may  do  by  entering  the  amount  bid  on  the  ad- 
vertisement and  signing  thereon  the  purchas- 
er's name.  Proctor  v.  Flnley,  119  N.  0. 536, 26 
S.  E.  12S.  Then  both  seller  and  purchaser 
are  bound.  As  no  memoranda  whatever  was 
made  in  this  case,  neither  Is  bound.  The 
"party  to  be  charged"  in  this  case  is  the  sel- 
ler. Tiie  advertisement  being  a  mere  offer 
to  sell,  standing  alone,  nothing  else  appear- 
ing on  it  and  there  being  no  written  mem- 


orandum connected  with  It  showing  a  price 
bid  and  a  purchaser,  cannot  in  any  sense  be 
called  a  contract  to  convey  land  or  a  note 
or  memorandum  of  a  contract  to  convey  to  a 
particular  Individual.  This  case  differs  from 
Proctor  V.  Finley,  supra,  relied  on  by  defend- 
ant In  that  case  the  auctioneer  entered  the 
name  of  the  party  sought  to  be  charged  on 
the  margin  of  the  printed  advertisement 
This  showed  by  a  memorandum  that  a  sale 
had  been  made  under  the  advertisement  and 
that  the  offer  to  sell  had  been  accepted.  It 
stated  the  amount  bid,-  and  the  name  of  the 
purchaser  being  duly  signed  thereto,  It  there- 
by became  a  completed  contract  to  sell  and 
convey  land,  binding  under  the  statute. 
That  case  is  no  authority  to  support  defend- 
ant's contention. 

2.  It  is  in  evidence  that  shortly  after  the 
sale  of  December  13,  1902,  the  defendant 
duly  and  unconditionally  tendered  to  B.  S. 
Dickerson,  the  mortgagee,  the  full  amount 
due  on  the  mortgage  debt  some  $416.50, 
which  Dickerson  refused  to  accept  There 
Is  also  evidence  tending  to  prove  that  defend- 
ant gave  due  notice  of  this  tender  at  the  sale 
in  April  and  forbade  the  selling  of  the  land, 
and  it  is  contended,  therefore,  that  plaintiff 
had  knowledge  of  defendant's  equity.  In  his 
answer  defendant  avers  that  the  sale  to 
plaintiff,  the  son  of  the  mortgagee,  was  a 
sham;  that  he  was  not  a  bona  fide  pur- 
chaser for  value  and  that  he  had  due  notice 
of  defendant's  rights;  that  defendant  has 
kept  his  tender  good  by  being  able,  ready 
and  willing  to  pay  said  mortgage  debt  at 
any  time,  and  defendant  prays  that  he  be  al- 
lowed to  redeem  the  land  by  paying  the  debt 
As  a  tenant  in  common  of  the  equity  of  re- 
demption, the  defendant  has  the  same  right 
to  redeem  that  his  grantor  had  and  the  right 
to  pay  the  mortgage  and  have  it  canceled. 
Boone  on  Mortgages,  p.  49;  25  A.  &  B. 
Bncyc.  (1st  Bd.)  288.  This  brings  us  to  con- 
sider the  effect  of  the  alleged  tender.  It  is 
well  settled  and  universally  held  that  an  un- 
conditional tender  on  the  day  when  the  mort- 
gage debt  falls  due,  called  the  law  day,  dis- 
charges the  lien  of  the  mortgage,  although 
the  debt  survives  as  a  personal  liability.  20 
A.  &  B.  Bnc.  1062,  and  cases  cited;  Shields 
V.  Lozear,  34  N.  J.  Law,  496,  3  Am.  St  Rep. 
250.  As  to  the  effect  of  a  tender  made,  as  in 
this  case,  after  maturity,  there  Is  much  con- 
flict of  authority.  In  those  jurisdictions 
where  the  mortgage^  is  treated  simply  as  a 
security  to  a  debt,  the  rule  is  that  a  mort- 
gage is  discharged  by  a  proper  tender  made 
at  any  time  before  foreclosure,  and  that  a 
sale  under  the  power  is  void.  In  those  more 
numerous  jurisdictions  where  the  common- 
law  doctrines  prevail,  the  lien  of  the  mort- 
gage is  not  discharged  by  the  tender,  the 
only  effect  being  to  arrest  the  accruing  of 
interest  and  to  free  the  debtor  from  future 
costs.  If  the  mortgagor  desires  by  his  ten- 
der to  discharge  the  lieu,  when  it  is  not  ac- 
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oepted,  be  must  bring  bis  BQlt  by  redemption 
and  pay  tbe  money  into  court  Nortb  Caro- 
lina, Massacbusetts,  New  Jersey,  and  otber 
states  are  classified  as  Jurisdictions  wbicb 
adhere  to  tbe  common  law.  20  A.  &  B. 
Encyc.  (2d  Ed.)  1063.  In  tbe  first-named  Ju- 
risdictions it  is  beld  tbat,  wbere  ten- 
der is  made  after  the  law  day,  a  sale  under 
the  power  is  void  even  as  to  a  bona  fide  pur- 
chaser for  value.  Cameron  v.  Irwin,  5  Hill 
(N.  Y.)  272-276;  Plngree  on  Mortgages,  § 
1342.  Tbe  contrary  is  held  in  Massachusetts 
and  some  other  courts  wbicb  adhere  to  the 
common  law.  Jones  on  Mortgages,  1708, 
and  cases  cited.  Those  courts  regard  the 
power  as  one  coupled  with  an  interest  which 
cannot  be  revoked,  and  hold  that  a  sale  un- 
der tbe  power,  after  an  unaccepted  tender, 
transfers  the  legal  title  to  the  purchaser,  and 
that  the  tender  is  merely  a  foundation  for  a 
suit  in  equity  for  redemption.  It  seems, 
therefore,  that  in  those  states  a  bona  fide 
purchaser  for  value  and  without  notice  of 
tender  gets  a  good  title.  It  is  also  held  that 
a  mortgagor  who  has  notice  of  an  Intended 
sale  and  allows  it  to  proceed  without  objec- 
tion cannot  afterwards  show  a  tender  or 
even  a  payment  in  full  of  tbe  mortgage  debt, 
and  thereby  defeat  tbe  title  of  a  bona  fide 
purchaser  for  value  without  notice.  Crans- 
ton V.  Crane,  97  Mass.  450,  OB  Am.  Dec.  106; 
Jones  on  Mortgages,  §  1708.  It  has  been  de- 
termined expressly  by  this  court  that  'Hbe  un- 
accepted tender  of  the  amount  due  on  a  debt 
secured  by  mortgage  does  not  discharge  the 
lien  of  the  mortgage  unless  the  tender  be 
kept  good,  and  the  money  paid  into  court 
Its  only  eCTect  is  to  stop  interest  and  costs 
accruing  after  tender."  Parker  v.  Beasley, 
116  N.  O.  1,  21  S.  B.  055,  33  L.  R.  A.  231. 

Tbe  defendant  after  making  tbe  tender  did 
not  bring  bis  suit  to  redeem  and  pay  the 
money  into  court,  and,  therefore,  under  tbe 
authorities  cited  the  lien  of  tbe  mortgage 
still  subsists,  even  .if  tbe  attempted  fore- 
closure is  void.  There  are  cases  in  the  state 
wbere  tbe  wife's  land  has  been  plMged  as 
security  for  tbe  husband's  debt  wherein  it 
seems  to  be  held  that  a  tender  of  payment  or 
an  extension  of  time  of  payment  for  value 
will  discharge  the  lien  even  as  against  a 
bona  fide  purchaser  for  value  without  notice. 
Tbe  decisions  are  based  upon  the  relation  of 
principal  and  surety  and  do  not  apply  to  a 
case  where  tbe  land  belongs  to  tbe  princi- 
pal debtor.  Notwithstanding  tbe  conflict  be- 
tween tbe  courts  as  to  the  effect  of  a  tender 
made  after  the  law  day,  it  seems  to  be 
agreed  by  all  that  a  mortgagor  may  preserve 
bis  right  to  redeem  against  any  purchaser  by 
giving  him  notice  of  the  tender  before  or  at 
tbe  sale.  Cranston  v.  Crane  and  Jones  on 
Mortgages,  supra.  It  is  unnecessary,  in 
view  of  the  allegations  of  tbe  answer  and 
tbe  evidence  of  the  defendant,  to  decide  what 
effect  a  previous  tender  has  upon  the  title 
Irben  the  purchaser  buys  in  good  faith,  for 


value  and  without  notice.  This  defendant 
alleges  and  testifies  that  be  gave  due  notice 
at  the  sale  and  further,  that  plaintiff  Is  not 
a  bona  fide  purchaser  for  value.  It  may  be- 
come necessary  to  determine  tbe  question  if 
the  Jury  "find  such  allegations  against  the  de- 
fendant EUs  honor  erred  in  not  submitting 
proper  issues  to  the  Jury  to  the  end  that 
these  controverted  facts  mi£^t  be  deter- 
mined. 

We  think  the  following  issues  sul)8tantial- 
ly  are  necessary  to  be  determined  by  tbe 
Jury,  vias.:  (1)  Did  defendant  tender  to  B. 
S.  Dickerson  tbe  full  amount  due  on  tbe 
mortgage  debt  prior  to  tbe  sale  to  plaintiff 
as  alleged  in  the  answer?  (2)  If  so,  did 
plaintiff  have  notice  thereof  at  the  time  of 
bis  purchase?  (3)  Is  plaintiff  a  bona  fide 
purchaser  for  value?  (4)  Did  defendant 
keep  his  tender  good?  (5)  What  is  the  year- 
ly rental  value  of  tbe  land?  If  tbe  def aid- 
ant contests  the  payment  of  interest  since 
the  tender,  tbe  date  of  tbe  tender  must  be 
determined  by  th^  Jury,  unless  the  date  \» 
agreed  upon.  It  may  be  well  to  say  that 
tbe  phrase,  ''keeping  his  tender  good,"  does 
not  mean  that  defendant  must  have  paid  the 
money  into  court  It  seems  that  payment 
into  court  is  only  authorized  or  required 
when  there  is  a  statute  requiring  It  or  when 
there  is  a  suit  pending  to  redeem  the  land, 
and  wbere  the  effect  is  to  discharge  tbe 
mortgage  lien.  But  the  debtor  must  be 
ready,  able,  and  willing  at  all  times  to  pay 
tbe  debt  He  may  retain  tbe  money  in  his 
own  possession,  but  the  identical  mon^ 
need  not  be  kept  on  band,  and,  if  by  making 
use  of  tbe  money,  be  is  not  ready  to  pay  the 
debt  in  current  money  at  any  time  when  re- 
quested, the  effect  of  tbe  tender  is  destroyed. 
28  A.  &  E.  Enc.  (2d  Ed.)  4a 

New  trial. 

WALKER,  J.,  concurs  in  result; 


an  N.  C.  SS2) 

PUBTT  et  ux.  y.  CALDWELL  ft  N.  R.  Ca 

et   al. 

(Supreme   Court  of  North   Carolina.    May  & 
1006.) 

1*  TBIAI/— AbQUHENT    of    CoUNSEI/— OOIOCBIIT 

ON  Evidence. 

Where,  in  an  action  against  a  carrier  by  a 
passenger,  It  appeared  that,  owing  to  the  oon- 
cluct  of  the  engineer,  the  conductor  stopped  the 
train  and  went  after  another  ennneer,  and  that 
during  his  absence  an  officer  of  defendant  enter- 
ed the  car  where  the  passenger  was  seated  and 
stated  that  the  passengers  had  better  "watch 
out,"  and  that  the  engineer  had  threatened  to 
take  the  locomotive  some  distance  and  then  run 
through  the  train,  and  that  the  passenger  there- 
upon left  the  car  and  walked  to  her  destination* 
whereby  she  was  rendered  ill,  it  was  not  error 
to  permit  counsel  for  plaintiff  to  comment  upon 
the  declaration  of  the  officer. 
2.  Carriers— INJUBT  to  Passbngeb  — Evi- 
dence—A  dmissib  iutt. 

In  an  action  for  injuries  to  a  passenger, 
owing  to  the  drunken  conditicMi  of  the  engineer, 
a  witness  testified  that  when  he  started  to  enter 


K.  a) 


PUETT  V.  CALDWELL  &  N.  R.  CO. 


853 


the  train  the  conductor  told  him  to  not  go  on, 
as  it  was  dangeroas  to  do  so,  and  the  witness 
then  stated  that  there  were  some  negroes  in  the 
car.  Beldt  that  it  was  error  to  exclude  the 
testimony  of  the  witness  that  the  conductor 
stated  that  it  was  dangerous,  as  the  conductor's 
statement  could  not  have  referred  to  anything 
except  the  drunken  condition  of  the  engineer; 
it  not  appearing  that  the  negroes  were  intoxi- 
cated or  misbehaving  themselves. 

Appeal  from  Superior  Coxxtt,  Caldwell 
County;  O.  H.  Allen,  Judge. 

Action  by  Walter  Puett  and  wife  against 
the  Caldwell  &  Northern  Railroad  Company 
and  others.  Prom  a  Judgment  In  favor  of 
defendants,  plaintiffs  appeal.  Reversed,  and 
new  trial  ordered. 

Plaintiffs  brought  this  action  to  recover 
damages  for  injuries  caused  by  the  negligence 
of  the  defendants.  They  had  purchased  tick- 
ets and  boarded  the  train  at  Lenoir,  intend- 
ing to  go  to  Collettsvllle,  ten  miles  distant 
The  nature  of  the  injury  can  be  best  describ- 
ed by  stating  the  testimony  of  the  feme  plain- 
tiff, Mrs.  Martha  Puett,  which  was  as  fol- 
lows: "On  the  night  of  the  27th  of  February, 
1905,  my  husband,  W.  R.  Puett,  and  myself, 
boarded  the  train  at  Lenoir  to  go  to  Colletts- 
vllle, and  paid  our  fare.  It  was  a  dark, 
foggy,  and  rainy  night.  The  train  had  gone 
about  three  miles  from  Lenoir,  when  it  stop- 
ped. While  the  train  was  standing  on  the 
track,  it  was  Jerked  backward  and  forward 
in  a  violent  manner  several  times.  After 
the  train  had  been  stopped  some  minutes,  the 
engineer  came  back  into  the  car  where  the 
passengers  were,  with  a  light  in  one  hand 
and  a  pistol,  which  he  flourished,  in  the  other. 
He  was  cursing  and  swearing  because  some 
one  had  stopped  the  train.  He  seemed  drunk 
and  mad.  I  got  off  the  train  because  I  was 
afraid.  I  was  afraid  of  being  killed.  He 
said  nothing  to  me,  but  only  came  through 
the  car,  where  the  imssengers  were,  cursing. 
He  did  not  say  anything  that  frightened  me. 
My  husband  was  there,  and  I  had  my  baby 
with  me.  My  husband,  myself,  and  baby, 
after  getting  off  the  train,  walked  about  one- 
half  mile  to  the  house  of  Mr.  Martin,  and 
next  morning  walked  to  Collettsvllle,  about 
seven  miles  away.  It  shocked  me  and  gave 
me  a  headache,  and  I  was  sick  about  three 
months,  and  during  that  time  was  taking 
medicine.  The  engineer  did  not  say  anything 
to  me."  There  was  evidence  tending  to  show 
that  the  conduct  of  the  engineer  was  so  vi- 
olent and  threatening  that  the  conductor  set 
the  brakes  and  placed  the  train  in  charge  of 
a  man  by  the  name  of  Pope,  who  was  an  of- 
ficer of  the  defendants.  He  then  went  to 
Lenoir  to  get  another  engineer  and  fireman. 
While  he  was  gone  the  engineer,  in  a  drunk- 
en condition,  entered  the  car,  and  inquired 
for  the  man  who  had  locked  the  train,  and 
threatened  to  kill  him.  The  engineer  had 
Jerked  the  train  back  and  forth  with  the  en- 
gine several  times  and  alarmed  the  feme 
plaintiff.  He  then  cut  loose  the  engine  and 
started  up  the  mountain.    Pope  then  said: 


"If  he  goes  up,  he  will  do  harm.  I  have  done 
everything  that  I  can  do."  When  he  left 
with  the  engine  he  threatened  "to  go  to  th« 
top  of  the  mountain  and  then  come  back  and 
run  through  the  train."  Pope  (the  officer  in 
charge  of  the  train  after  the  conductor  left) 
went  into  the  car  where  the  plaintiffs  were 
seated  and  told  the  passengers  "that  they 
had  better  watch  out"  He  then  repeated  to 
them  what  the  engineer  had  threatened  to 
do,  and  most  of  the  passengers  left  the  train. 
The  defendants  Introduced  no  evidence. 
There  were  exceptions  to  evidence  and  to  the^ 
charge  of  the  court,  and  also  to  the  refusal 
to  give  instructions;  but  they  need  not  be  set 
out  In  the  view  taken  of  the  case  by  this 
court  It  is  stated  in  the  case  tliat  during 
the  argument  of  the  plaintiffs'  cotinsel  he 
commented  on  the  declaration  of  Pope  to  the 
passengers,  when  he  was  stopped  by  the 
court  This  is  one  of  the  errors  assigned. 
Post  Clarke  testified:  "When  I  started  to  get 
on  the  train  at  Lenior,  the  conductor  told  me 
not  to  get  on  it  as  it  was  dangerous  to  do  so. 
Some  negroes  were  in  the  car.  The  defendant 
objected  to  the  statement  of  the  conductor 
'that  it  was  dangerous,'  and  it  was  excluded. 
Plaintiff  excepted."  There  was  a  verdict  for 
the  defendants.  Judgment  was  rendered 
thereon,  and  the  plaintiffs  appealed. 

Lawrence  Wakefield  and  Bdmund  Jones, 
for  appellants.  J.  H.  Marion  and  W.  C. 
Newland,  for  appellees. 

WALKER,  J.  (after  stating  the  case).  The 
right  of  the  plaintiffs  to  recover  was  not 
seriously  questioned,  provided  the  Jury  had 
found  the  facts  to  be  as  alleged  in  the  com- 
plaint The  court  charged  the  Jury  upon  the 
theory  that  there  might  be  such  a  recovery, 
if  th^  found  the  facts  to  be  as  the  witnesses 
testified  they  were.  The  right  of  a  passenger 
to  recover  against  a  carrier  for  its  neglect 
to  carry  him  to  his  destination  rests  not  only 
upon  contract,  but  th'e  duty  so  to  carry  him 
is  imposed  by  law,  and  tot  a  breach  of  it  he 
may  recover  in  tort  and  the  liability  then  is, 
of  course.  Independent  of  jkhe  contract.  Fet- 
ter on  Carriers,  p.  11,  |  5,  and  notes;  Id.  p. 
1337,  §  635;  Hansley  v.  RaUroad,  116  N.  C. 
602,  20  S.  B.  528^  32  L.  R  A.  548,  44  Am.  St 
Rep.  474;  Code,  |  1963;  Revisal  1905,  9  2611. 
We  are  not  now  referring  to  the  measure  of 
damages,  for  that  question  is  not  before  us. 
In  the  Hansley  Case,  the  rule  as  to  compensa- 
tory damages  in  such  cases  seems  to  have 
been  agreed  upon  by  all  the  Judges,  though 
there  was  a  division  of  opinion  among  them 
as  to  exemplary  damages.  We  will  not  even 
Intimate  whether  the  plaintiff  is  entitled  to 
recover  punitive  damages  in  this  case,  if  he  is 
entitled  to  recover  at  all,  but  leave  that  ques- 
tion open  for  decision  when  it  is  presented. 

We  tlilnk  that  his  honor  erred  in  interrupt- 
ing and  stopping  counsel  in  his  argument 
The  comment  he  was  making  upon  this 
declaration  of  Pope  seems  to  us  to  have  been 
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clearly  within  his  right.  What  Pope  said, 
at  the  time  the  plaintiffs  were  in  the  pas- 
senger coach,  was  a  part  of  the  res  gestse. 
It  occurred  at  the  very  time  that  the  plain- 
tiffs left  the  car,  and  tended  to  explain  why 
they  left,  and  to  show  that  they  had  good 
cause  for  leaving,  in  that  they  had  a  reason- 
able apprehension  of  danger  If  they  remain- 
ed. It  also  tended  to  corroborate  the  plain- 
tiffs as  witnesses.  It  was  not  merely  a  state- 
ment of  Pope  as  to  what  had  occurred,  which 
would  be  hearsay,  but  a  declaration  made 
at  the  time  the  drunken  engineer  left  with 
his  engine;  he  having  made  the  threat  to  re- 
turn and  "run  through  the  train."  It  was 
an  integral  part  of  the  whole  transaction,  as 
much  so  as  the  conduct  of  the  engineer  and 
the  act  of  the  plaintiffs,  and  was  required  to 
complete  the  story  of  what  had  been  done. 
Being  thus  competent,  material,  and  relevant, 
there  can  be  no  doubt  of  the  right  of  counsel 
to  make  proper  comment  upon  it  in  his  ad- 
dress to  the  Jury.  This  was  all  that  he  was 
doing  when  admonished  by  the  judge  to  stop, 
which  he  did,  as  he  should  have  done,  in 
submission  to  the  intimation  of  the  court. 
But  his  client  was  thereby  prejudiced,  and 
prevented,  through  his  chosen  counsel,  from 
developing  his  case  before  the  Jury.  The 
Judge  has  a  large  discretion  in  controlling 
and  directing  the  argument  of  counsel  (State 
V.  Caveness,  78  N.  G.  484);  but  this  does  not 
include  the  right  to  deprive  a  litigant  of  the 
benefit  of  his  counsel's  argument  when  it  is 
confined  within  proper  bounds  and  is  address- 
ed to  the  material  facts  of  the  case  (State  v. 
Miller.  75  N.  O.  73).  What  is  here  said  is 
subject,  however,  to  the  restrictions  imposed 
by  Acts  1908,  p.  740,  c.  433;  Revisal  1906,  I 
216.  The  right  to  argue  the  whole  case  has 
been  expressly  conferred  by  statute.  Rev. 
Code,  c.  31,  fi  57,  par.  15;  Code,  c.  4,  §  30; 
Revisal  19(K5,  §  216.  The  history  of  this  legis- 
lation is  well  known  to  the  bench  and  bar. 
State  V.  Miller,  supra.  ^  The  reason  of  the 
court  for  stopping  counsel  is  not  given.  We 
assume,  and  we  think  not  unreasonably,  that 
the  learned  Judge  who  presided  at  the  trial 
thought  the  comment  improper,  as  the  dec- 
laration of  Pope  was  immaterial.  En- 
tertaining this  opinion,  it  was  proper  to  in- 
terfere as  he  did.  But  we  think  the  declara- 
tion was  material,  and  the  proper  subject 
of  comment 

We  do  not  see  why  the  testimony  of  the 
witness  Post  Clarke,  which  was  excluded  by 
the  court,  was  not  competent  and  relevant 
It  was  ruled  out,  we  are  informed,  because 
it  was  supposed  to  be  too  uncertain  as  to 
the  source  of  danger.  The  witness  stated, 
it  is  true,  in  the  same  connection,  that  there 
were  negroes  on  the  train;  but  it  does  not 
appear  that  he  intended  to  imply  that  the 
conductor  referred  to  them  as  dangerous. 
He  was  merely  stating  the  fact  of  their  pres- 
ence, without  regard  to  its  relation  with  what 
the  conductor  had  said.  Nor  does  it  appear 
that  the  negroes  were  intoxicated  or  mis- 


behaving themselves.  The  evidence  fails  to 
disclose  anything  to  which  the  conductor 
could  have  referred,  except  the  drunken  con- 
dition of  the  engineer  and  fireman.  He  may 
not  have  intended  to  refer  to  that;  but  hi 
the  absence  of  proof  of  any  other  source  of 
danger,  what  he  said  is  competent  as  some 
evidence  to  be  considered  by  the  Jury  tend- 
ing  to  show  that  he  knew  of  their  condition 
before  he  left  Lenoir.  What  he  really  did 
mean  may  be  explained  at  the  next  trial. 

In  unduly  restraining  the  argument  of 
counsel,  and  in  excluding  competent  evidence 
as  herein  stated,    there  was    error   In  law. 

New  triaL 
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RANKIN  et  al.  v.  MITCHEM. 

(Supreme   Court   of   North   Carolina.    May   8, 
1906.) 

L  CONTBACTS— AOREESIENTS    TO    BB    REDUCXD 

TO  Wbitino. 

A  binding  oral  contract  may  be  made  be- 
tween parties,  though  there  is  an  understanding 
that  it  is  to  be  subsequently  reduced  to  writing, 
which  writing  is  not  completed  by  the  signatures 
of  all  the  parties. 

[£}d.  Note. — For  cases  in  point  see  voL  11, 
Cent  Dig.  Contracts,  §  159.] 

2.  SAMifr— Action— Question  for  Jury. 

In  an  action  on  a  contract  held  a  ques- 
tion  for  the  Jury  whether  the  parties  made  a 
binding  oral  contract  before  the  written  evi- 
dence of  it  was  drawn  up. 

3.  Sales— Time    op    Delivery- £iXTENSioN^ 
Question  for  Jury. 

In  an  action  on  a  contract  for  the  sale  of 
cotton,  held  a  question  for  the  Jury  whether 
the  time  for  delivery  was  extended  by  the  con- 
sent of  the  parties. 

4.  Sak^. 

In  an  action  on  a  contract  for  the  sale  of 
cotton,  held  a  question  for  the  jury  whether 
plaintiff  was  ready,  willing,  and  able  to  deliver 
at  the  agreed  time. 

5.  Consideration— Mutuality. 

Where  a  contract  for  the  sale  of  cotton 
provided  in  the  last  clause  that  the  seller  would 
take  the  cotton  off  the  purchaser's  hands  at 
the  market  price  on  the  delivery  day,  the  pro- 
vision was  unenforceable  for  want  of  mutuality. 

6.  Gaming— Dealing  in  Futures— Question. 
FOR  Jury. 

In  an  action  on  a  contract  for  the  sale  of 
cotton,  held  a  question  for  the  jury  whether 
the  parties  had  intended  that  there  should  be 
no  actual  sale  and  delivery,  but  merely  made  a 
gambling  deal  on  the  future  price. 

Appeal  from  Superior  Court,  Gaston  Coun- 
ty;   Chas.  M.  Coolie,  Judge. 

Action  by  J.  C.  Rankin  and  others  against 
D.  W.  Mitchem.  From  a  Judgment  in  favor 
of  plaintiffs,  defendant  appeals.    Affirmed. 

Action  to  recover  damages  for  an  alleged 
breach  of  contract,  on  the  part  of  the  defend- 
ant in  the  purchase  of  100  bales  of  cotton. 
The  following  issues  were  submitted:  "(1) 
Did  plaintiffs  contract  with  the  defendant  to 
sell  and  deliver  him  100  bales  of  strict 
middling  cotton  at  Lowell,  N.  C,  on  Feb- 
ruary 20,  1905,  for  the  price  of  9%  cents 
per  pound?  Answer:  Yes.  (2)  Was  the  time 
for  the  delivery  of  said  cotton  extended  by 
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mutual  consent  of  the  parties  until  April 
10, 1905?  Answer:  Yes.  (3)  Were  the  plain- 
tiffs ready,  able,  and  willing  to  deliver  said 
cotton  to  the  defendant  at  the  time  agreed 
upon  for  the  delivery?  Answer:  Yes.  (4) 
Did  defendant  refuse  to  receive  and  ac- 
cept said  cotton?  Answer:  Yes.  (5)  Wliat 
damage  have  plaintiffs  sustained  by  reason 
of  defendant's  refusal  to  receive  said  cotton? 
Answer :  $949.55."  From  the  Judgment  ren- 
dered, defendant  appealed. 

A.  G.  Mangum  and  Tlllett  &  Guthrie,  for 
appellants.  O.  F.  Mason  and  Burwell  & 
Gansler,  for  appelleea 

BROWN,  J.  The  controversy  In  this  case, 
as  presented,  involves  the  consideration  of 
the  following  contentions:  Was  the  con- 
tract between  the  parties  completed?  Were 
the  plaintiffs  able,  ready,  and  willing  to 
deliver  the  cotton  according  to  agreement? 
Was  the  contract  a  wagering  contract? 

1.  The  evidence  for  the  plaintiffs  is  clear 
that  a  parol  contract  was  entered  into  by 
plaintiffs  on  the  one  part  and  defendant  on 
the  other  part  whereby  plaintiffs  contracted 
to  sell  and  deliver  to  defendaht  at  Lowell 
on  February  20,  1905,  100  bales  of  cotton  at 
9%  cents  per  pound,  and  equally  clear  that 
defendant  contracted  to  take  and  pay  for  the 
same.  The  proposition  to  sell  seems  to  have 
been  made  by  Rankin,  who  took  Robinson  in 
as  a  copartner  in  the  transaction,  with  the 
consent  of  the  defendant  At  the  time  that 
defendant  proposed  to  draw  up  the  contract, 
a  complete  verbal  agreement  had  been  made 
between  the  parties.  The  contract  was  reduced 
to  writing  and  signed  by  plaintiff  Rankin 
and  the  defendant.  The  fact  that  Robinson 
did  not  sign  it  does  not  invalidate  either 
the  oral  or  written  contract  The  contract 
had  been  fully  completed  between  the  parties, 
and  the  reducing  it  to  writing  was  not  to 
ihake  a  new  or  different  contract,  but  evi- 
dently to  preserve  the  written  evidence  of 
what  had  already  been  assented  to.  The 
plaintiff  Robinson  affirmed  what  his  copart- 
ner had  done,  for,  according  to  Rankin's  evi- 
dence, Robinson  was  en  route  to  Charlotte 
and  left  Rankin  to  fix  up  the  writing,  and 
told  Rankin,  after  he  "got  it  fixed  up,  to 
*phone  him  at  Charlotte  and  he  would  buy 
the  cotton."  It  seems  to  be  generally  held 
that  a  binding  contract  may  be  made  between 
parties  although  there  is  an  understanding 
that  it  Is  to  be  reduced  to  writing,  which 
writing  is  not  completed  by  the  signatures 
of  all  the  parties.  In  the  case  of  Sanders 
V.  Fruit  Company,  144  N.  Y.  209,  39  N.  B. 
T5,  29  L.  R.  A.  431,  43  Am.  St  Rep.  757,  the 
Court  of  Appeals  of  New  York  said:  "Let- 
ters and  telegrams  which  constitute  an  offer 
and  acceptance  of  a  proposition,  complete  In 
its  terms,  may  constitute  a  binding  contract, 
although  there  is  an  imderstanding  that  the 
agreement  must  be  expressed  In  a  formal 
writing,  and  one  of  the  parties  afterwards 


refuses  to  sign  such  agreement  without  ma- 
terial modification."  Where  the  parties  oral- 
ly agree  upon  the  terms  of  a  contract,  and 
there  is  a  complete  assent  thereto,  the  sug- 
gestion to  put  it  in  writing  at  a  subsequent 
time  is  not  of  itself  sufficient  to  show  that 
they  did  not  mean  the  parol  contract  to  be 
complete  and  binding  without  being  put  in 
writing.  The  question  is  largely  one  of  in- 
tention. From  the  plaintiffs'  evidence  It  is 
plain  that  the  parties  intended  to  contract, 
and  did  contract,  before  the  written  evidence 
of  it  was  drawn  up,  and  that  defendant 
afterwards  recognized  the  contract  by  ask- 
ing an  extension  of.  time.  The  subject  is 
fully  discussed  in  29  L.  R.  A.  431,  note. 
The  court  very  properly  left  it  to  the  Jury  to 
determine  whether  the  contract  was  made 
between  the  parties  as  alleged. 

2.  It  is  further  contended  by  the  defendants 
tliat  the  evidence  is  insufficient  to  warrant 
the  finding  of  the  Jury  in  response  to  the 
second  and  third  issues.  The  plaintiffs'  evi- 
dence, if  believed  to  be  true,  establishes 
facts  amply  sufficient  to  support  those  find- 
ings. Rankin  testified  that  on  February  20th 
he  personally  notified  defendant  that  they 
had  the  cotton  at  Lowell  and  were  ready 
to  deliver  it  according  to  contract  and  that 
defendant  asked  for  an  extension  of  time  for 
the  delivery  and  payment  of  the  cotton.  The 
plaintiff  further  testified  that  again  on  March 
20th  he  tendered  the  cotton;  tliat  he  had  it 
at  Lowell  and  offered  to  deliver  it  there  or 
at  Charlotte  or  Gastonia.  Defendant  asked 
plaintiffs  to  carry  it  longer.  At  request  of 
defendant  plaintiffs  carried  it  until  April 
10th,  when  the  cotton  was  again  tendered 
and  defendant  refused  to  take  It  and  pay 
for  it  According  to  Rankin's  testimony,  he 
then  had  the  cotton  at  Lowell  ready  to  de- 
liver. The  Jury  appear  to  have  accepted 
Rankin's  evidence  as  true,  and,  having  done 
so,  they  could  do  nothing  less  than  find  the 
second  and  third  issues  for  the  plaintiffs, 
as  his  evidence  proves  three  tenders  and  two 
extensions  at  defendant's  request 

3.  The  defendant  contends  that  the  con- 
tract is,  in  any  view  of  the  evidence,  a 
wagering  contract  and  void.  Among  other  is- 
sues, defendant  tendered  the  .  following: 
"Was  the  said  contract  illegal  and  void?" 
We  think  it  would  have  been  better  had  his 
honor  submitted  the  issue.  It  would  have 
called  the  jury's  attention  more  pointedly  to 
the  principal  controversy  in  the  case.  But 
under  the  instruction  given  on  the  first  issue, 
the  defendant,  so  far  as  it  was  a  matter  for 
the  Jury,  was  given  the  full  benefit  of  this 
defense,  as  appears  by  the  following  extract 
from  the  charge:  "And  if  the  Jury  shall 
find  that  the  said  contract  was  entered  into 
by  the  defendant  but  they  shall  further  find 
that  it  was  the  understanding,  agreement,  and 
intention  of  the  parties  that  there  should 
not  be  an  actual  delivery  of  the  cotton,  but 
that  the  contract  should  be  settled  by  the 
payment  of  the  difference  between  the  con- 


856 


63  SOUTHEASTEBN  REPOBTER. 


CN.a 


tract  price  of  the  cotton  and  the  price  of 
the  same  quantity  and  grade  of  cotton  at  the 
time  named  for  the  delivery,  by  and  to  the 
one  side  or  the  other,  according  as  the  dif- 
ference might  be,  they  will  answer  the  first 
issue  *No'."  The  contention  that  the  contract 
IS  void  on  its  face  is  based  upon  the  written 
contract  as  follows:  '*This  contract  and 
agreement,  made  and  entered  into  this  the  1st 
day  of  December,  1904,  by  and  between  D. 
W.  Mitchem,  of  the  first  part,  and  S.  M. 
Bobinson  and  J.  C.  Bankin,  of  the  second 
part,  all  of  Lowell,  N.  C,  Witnesseth:  That 
the  said  S.  M.  Bobinson  and  J.  G.  Bankin 
agree  to  sell  to  D.  W;  Mitchem  100  bales 
of  strict  middling  cotton,  average  weight  600 
lbs.,  the  price  to  be  9%  cents  per  pound. 
This  cotton  to  be  delivered  on  February  20, 
1905,  at  Lowell,  N.  C.  The  said  D.  W. 
Mitchem,  In  consideration  thereof,  agrees  to 
pay  to  the  said  S.  M.  Bobinson  and  J.  O. 
Bankin  9%  cents  per  pound,  landed  at  Low- 
ell, N.  O.  In  witness  whereof,  both  parties 
have  signed,  this  1st  day  of  December,  1904. 
S.  M.  Bobinson  and  J.  O.  Bankin  agree  to 
take  the  cotton  off  the  hands  of  D.  W. 
Mitchem  at  the  market  price  on  February 
20,  1905.  [Signed]  D.  W..  Mitchem.  Jno. 
O.  Bankin."  It  is  the  last  clause  which 
defendant  contends  vitiates  the  contract  and 
discloses,  per  se,  a  gambling  purpose.  We 
admit  that  the  contract  does  look  suspicious, 
and  if  the  clause  referred  to  compelled  de- 
fendant to  let  plaintiff  take  the  cotton  off  his 
hands  at  market  price  on  February  20th, 
as  well  as  compelled  plaintiffs  to  do  so,  it 
would  be  plainly  a  gambling  contract  and  void 
on  its  face.  The  plaintiffs  alone  were  bound 
by  this  clause  of  the  contract,  if  anybody 
was  bound  by  it,  while  both  parties  were 
bound  by  the  first  and  second  clauses.  A 
reading  of  the  instrument  plainly  indicates 
that  it  was  the  Intention  of  the  parties  that 
both  should  be' bound  by  the  first  two  clauses, 
but  only  the  plaintiffs  by  the  last  There  is 
no  mutuality  in  this  last  clause,  and  conse- 
quently no  consideration  to  support  it.  It 
is  very  similar  to  the  contract  in  Quick  v. 
Wheeler,  78  N.  Y.  300.  There  the  plaintiff 
and  defendant  entered  into  a  written  contract, 
the  first  clause  of  \^hich  provided  for  the 
sale  and  delivery  by  the  plaintiff  to  the 
defendant  of  certain  timber,  which  was  fully 
performed.  The  contract  then  provided  as 
follows:  "And  I,  said  Wheeler,  also  agree 
to  pay  said  Quick  4%  cents  per  foot  for  from 
6,000  to  15,000  feet  of  same  kind  and  quality 
of  tie  timber,  as  aforesaid,  and  delivered  at 
the  place  aforesaid  during  the  winter,  to  be 
paid  on  the  1st  day  of  June,  1874."  The 
contract  was  signed  by  both  parties,  but 
there  was  no  agreement  on  the  part  of  the 
plaintiff  to  deliver  the  last  quantity  of  tim- 
ber, and,  although  the  plaintiff  subsequently 
undertook  to  make  deliveries  in  accordance 
with  said  clause  of  the  contract,  the  court 
said:  "This  contract  when  made  was  not 
binding,  as  it  was  based  upon  no  considera- 


tion. The  plaintiff  parted  with  nothing  and 
there  was  no  mutuality.  There  was  not 
that  consideration  which  mutual  promises 
give  a  contract  The  plaintiff  did  not  bind 
himself  to  sell  and  deliver  the  tie  timb»* 
Hence  this  contract  can  be  treated  only  as  « 
written  offer  on  the  part  of  the  defendant  to 
take  and  pay  for  the  timber  upon  the  terms 
stated.  Story  on  Sales,  S  126;  Chitty  on 
Cont  16;  1  Parsons  on  Gont  (5th  Ed.)  475; 
Tuttle  V.  Love,  7  Johns.  (N.  T.)  470.  This 
written  offer  could  be  revoked  at  any  time  be- 
fore performance  or  a  binding  acceptance 
by  the  plaintiff.**  See,  also.  Oil  Ck).  v.  Kirk, 
68  Fed.  791,  15  0.  G.  A.  540;  B.  B.  v.  Dane, 
43  N.  Y.  240;  Gampbell  v.  Lambert  51  Am. 
Bep.  1;  Cherry  v.  Smith,  39  Am.  Dec.  15a 

Under  this  Interpretation  of  the  contract 
the  last  clause  therein  Is  a  unilateral  promise 
not  binding,  or  intending  to  bind,  the  defend- 
ant and  only  intended  to  bind  the  plaintiffs, 
and  it  does  not  purport  to  obligate  the  de- 
fendant to  do  anything.  In  order  to  make 
an  agreement  valid  and  binding,  the  promises 
must  be  mutual;  or,  if  unilateral,  then  there 
must  be  other  sufficient  consideration  moving 
from  the  one  party  to  the  other.  The  inser- 
tion of  the  last  clause  cannot  be  said  to  be 
conclusive  evidence  "of  the  intention  of  both 
parties  that  the  contract  should  be  discharged 
only  by  a  payment  of  the  difference  between 
the  contract  price  and  the  market  price  of 
the  cotton  on  the  day  fixed  for  delivery. 
That  being  so,  the  matter  is  to  be  settled  by 
ascertaining  the  real  underlying  intention 
of  the  parties  to  the  contract  Was  it  the 
Intention  of  both  parties  to  the  contract  that 
the  cotton  should  not  be  delivered?  Was  it 
their  purpose  to  conceal  in  the  terms  of  a 
fair  contract  a  gambling  deal,  in  which  the 
parties  contemplate  no  real  transaction  as  to 
the  article  to  be  delivered?  This  purpose 
and  underlying  intent  his  honor  properly 
left  to  the  Jury,  the  contract  not  being  a 
gambling  one  on  Its  face.  State  v.  Clayton, 
138  N.  G.  733,  50  S.  B.  866.  There  are  no 
exceptions  to  the  evidence,  and  those  to  the 
charge  are  without  merit 

No  error. 


041  N.  c.  841) 
STATE  ▼.  SUMMBBS. 

(Supreme   Court  of  North   Carolina.    May  & 
1906.) 

1.  EMBEZZLEMENT— INTKNT—BeSTOBATIOR      OV 

Funds— Evidence. 

In  a  prosecution  for  embezzlement  witness 
testified  that  he  had  in  his  pocket  the  amount 
claimed  to  have  been  embezzled  which  pvose^ 
cutor  claimed,  and  exhibited  the  money,  where- 
upon his  counsel  asked  him  whether  he  was 
willing  to  deposit  such  money  in  the  clerk's 
office  to  await  the  termination  of  a  civil  action 
between  prosecutor  and  defendant  involving  an 
accounting  of  commissions.  Held,  that  such 
question  was  properly  excluded,  as  defendant's 
intent  to  restore  the  money  or  make  good  the 
loss  constituted  no  defense  to  the  emberaBlement. 

[EM.  Note. — For  cases  in  point»  see  Yol.  18» 
Cent  Dig.  Embezzlement  8  o^-] 
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2.  Same  —  Felonious    Intent  —  Bubdbn    oi" 
Pboof. 

In  a  prosecution  for  embezzlement,  the 
bnrden  was  on  the  state  to  prove  the  felonious 
intent  beyond  a  reasonable  doubt. 

Appeal  from  Superior  Court,  Guilford 
County;  Shaw,  Judge. 

George  A.  Summers  was  convicted  of 
embezzlement,  and  he  appeals.    Affirmed. 

John  A.  Barringer,  for  appellant.  The 
Attorney  General,  for  the  State. 

BROWN,  J.  We  have  examined  each  of 
the  20  exceptions  in  the  record  with  that 
care  which  the  importance  of  the  case  to  the 
defendant  demands  at  our  hands,  and  we 
have  concluded  that  such  of  the  rulings  of 
the  court  below,  as  are  at  all  doubtful  as 
to  their  correctness,  were  entirely  harmless 
to  the  defendant,  and  therefore  do  not  con- 
stitute reversible  error.  We  will  not  com- 
ment upon  each  exception  seriatim,  as  it 
would  needlessly  prolong  this  opinion  and 
be  of  no  value  to  our  legal  Jurisprudence. 

There  is  evidence  in  the  record  amply  suf- 
ficient to  go  to  the  jury  tending  to  prove  that 
the  defendant  was  the  agent,  at  Greensboro, 
of  the  Singer  Manufacturing  Company  and 
operated  under  a  contract  dated  December 
28,  1906,  under  which  he  was  entitled  to 
receive  $15  per  week  and  certain  commis- 
sions. In  the  course  of  his  employment  the 
sum  of  $1,416.39  came  into  his  possession, 
which,  in  accordance  with  the  Instructions 
of  the  Singer  Company  should  have  been 
deposited  in  the  Greensboro  National  Bank 
and  forwarded  by  check  to  the  office  of  the 
company  in  Atlanta,  Ga.  The  defendant  in- 
stead placed  the  money  to  his  own  credit  in 
the  Citjr  National  Bank  in  Greensboro  and 
drew  out  $100  in  cash  and  received  the 
cashier's  check  for  the  remainder  and  left 
the  state,  going  to  Illinois,  where  he  was 
afterwards  arrested,  and  brought  back  to 
North  Carolina.  The  defendant  contended 
that  the  company  was  indebted  to  him  in  a 
sum  larger  than  that  which  he  retained, 
growing  out  of  commissions  due  him  on  the 
sales  of  machines,  and  other  transactions 
connected  with  the  business  of  selling  the 
same.  He  further  contended  that  on  account 
of  his  Inability  to  obtain  a  settlement  of  his 
affairs  with  the  company,  he  appropriated 
the  amount  In  part  payment  of  the  sum  due 
him  from  the  company.  The  defendant  testi- 
fied in  his  own  behalf  and  among  other  state- 
ments said:  "I  have  got  in  my  pocket  now 
the  $1,416.89  which  the  company  claims  is 
theirs."  (Witness  exhibits  the  money.)  The 
defendant's  counsel  asked:  "Are  you  willing 
to  deposit  that  hi  the  clerk's  office  to  await 
the  termination  of  the  civil  litigation  in 
this  case?"  The  court  excluded  the  question. 
There  was  no  error  in  refusing  to  admit  this 
efvidence.  The  fact  that  a  party  accused  of 
embezzlement  intended  to  restore  the  prop- 
erty embezzled,  or  even  that  the  loss  has  been 
made  good,  does  not  constitute  a  defense  to 


a  criminal  prosecution  for  the  embezzlement 
Clark's  Crim.  Law,  313;  1  McClaln,  641; 
Spalding  v.  People,  172  111.  40.  49  N.  B.  993. 
In  Meadowcroft  v.  People,  163  111.  56,  45 
N.  B.  308,  35  L.  R.  A-  176»  54  Am., St  Rep. 
447,  it  is  said:  "It  needs  no  citation  of  au-  ^ 
thorities  to  show  that,  as  a  matter  of  law, 
the  restitution  of  money  that  has  been  either 
stolen  or  embezzled,  or  a  tender  or  offer  to 
return  the  same  or  its  equivalent  to  the 
party  from  whom  it  was  stolen  or  embezzled, 
does  not  bar  a  prosecution  by  indictment  and 
conviction  for  such  larceny  or  embezzlement 
The  effect  of  the  tender  and  payment  into 
court  may  be  a  discharge  from  the  indebted- 
ness for  the  deposit  fraudulently  received, 
so  far  as  the  depositor  and  his  civil  remedies 
are  concerned." 

The  examination  of  the  defendant  shows 
that  he  was  permitted  to  give  his  reasons 
for  taking  the  money,  and  he  was  given  the 
full  benefit  of  that  phase  of  the  evidence  in 
th6  following  instruction  by  the  court:  "If 
you  find  from  the  evidence  that  the  defend- 
ant retained  the  money  in  his  hands  with  a 
bona  fide  belief  that  the  company  owed  him 
money,  and  for  the  purpose  of  holding  it 
until  he  could  effect  a  settlement  with  the 
company,  whereby  his  rights  could  be  ascer- 
tained, and  it  could  be  determined  how  much 
was  due  him,  and  to  hold  the  money  for  the 
purpose  of  satisfying  such  claims  when  ascer- 
tained, then  the  holding  of  the  money  by  the 
defendant,  even  though  the  Jury  should  be- 
lieve it  to  have  been  wrongful,  would  not 
be  such  a  holding  or  conversion  as  would 
make  the  defendant  guilty  of  the  crime  of 
embezzlement."  The  question  of  intent  was 
submitted  to  the  jury  with  appropriate  In- 
structions. They  were  told  that  the  burden 
was  upon  the  state  to  prove  beyond  a  reason- 
able doubt  the  felonious  intent  The  charge 
follows  the  decisions  in  State  v.  McDonald, 
133  N.  C.  680,  45  S.  B.  582,  and  State 
V.  Blackley,  138  N.  C.  620,  50  S.  E.  310.  The 
evidence  as  to  the  felonious  intent  was  rea- 
sonably sufficient  to  go  to  the  jury.  State 
V.  Fain,  106  N.  C.  760,  11  S.  B.  593;  State 
V.  Costin,  89  N.  C.  511;  State  v.  Harris,  106 
N.  C.  682,  11  S.  B.  377;  State  v.  Wilson,  101 
N.  C.  730,  7  S.  E.  872;  State  v.  Foust,  114 
N.  C.  842,  19  S.  B.  275. 

We  find  no  error  in  the  record  of  which 
the  defendant  could  Justly  complain,  and  we 
find  ample  evidence  to  support  the  verdict 
of  the  jury. 

No  error. 


(141  N.  C.  344) » 

HOBGOOD  V.   EHLEN   et  aL 

(Supreme  Court  of  North  Carolina.    May  16, 
1906.) 

1.   cobpobations  —  stockholders  —  unpaid 

Stock— Liability— What  Law  Governs. 

Where  a  corporation  was  organized  under 

the  laws  of  a  foreign  state,  the  liability  of  the 

stoclcholders  for  unpaid  stock  issued  to  them  Is 
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to  be  governed  by  the  law  of  the  state  where 
the  corporation  was  organized. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  S§  829-831.] 
2.  Sake  —  Fbaudulent  Objianization— Evi- 
dence. 

22  Del.  Laws  1901,  pt  1,  p.  292.  c  167, 
S  14,  permits  corporations  existing  thereunder 
to  issue  stock  for  labor  done  or  personal 
property  or  real  estate  or  leases  thereof  in  the 
absence  of  fraud  in  the  transaction,  etc  De- 
fendant E.  conceived  a  scheme  to  organize  a 
corporation  to  take  over  the  lumber  business  of 
a  firm  whose  entire  assets  were  valued  at 
(896.63.  The  corporation  was  organized  under 
the  laws  of  Delaware,  with  a  capital  of  $100,- 
000.  Certain  of  defendant's,  stock  was  issued  to 
"dummy"  directors,  who  without  ever  seeing 
the  property  of  the  firm  purchased  it  for  the 
corporation  at  an  amount  equal  to  the  whole 
capital  stock  of  the  corporation,  which  was  is- 
sued in  payment  thereof,  after  which,  under  a 
secret  oral  agreement,  tne  corporation  at  E.'s 
instance  paid  to  the  firm  in  cash  the  actual 
value  of  the  assets  so  transferred ;  the  only  thing 
acquired  by  the  corporation  being  the  good  will 
of  the  firm,  which  was  worth  little  or  nothing. 
Held,  that  such  facts  were  sufficient  to  es- 
tablish actual  fraud  in  the  organization  of  the 
corporation,  and  that  the  stockholders  were 
therefore  liable  to  creditors  to  the  amount  of 
the  par  value  of  their  stock. 

Appeal  from  Superior  Court,  Forsyth 
County;  E.  B.  Jones,  Judge. 

Action  by  F.  P.  Hobgood,  as  trustee  in 
bankruptcy  of  the  Ronda  Lumber  &  Manu- 
facturing Corporation,  against  W.  B.  Ehlen 
and  others.  From  a  judgment  for  plaintiff, 
defendant  Ehlen  appeals.    Affirmed. 

This  was  an  action  brought  by  the  plain- 
tiff, trustee  in  bankruptcy  of  the  Ronda 
Lumber  &  Manufacturing  Corporation 
agkinst  the  defendants,  who  were  the  sub- 
scribers to  and  holders  of  the  stock  of  said 
corporation,  to  recover  from  them  the  amount 
of  their  unpaid  stock  subscriptions,  the  plain- 
tiff alleging  that  the  defendants  had  attempt- 
ed to  pay  for  the  stock  in  property  which 
had  no  real  value.  The  plaintiff  had  a  judg- 
ment below,  and  the  defendant  W.  B.  Ehlen 
alone  appealed. 

These  are  the  issues  submitted:  **(l)  What 
amount  of  stock  was  Issued  to  W.  B.  Ehlen 
in  the  Ronda  Lumber  &  Manufacturing  Cor- 
poration? Answer:  $50,300,  par  value. 
(2)  What  amount  of  stock  was  issued  to  W. 
H.  McElwee  in  the  Ronda  Lumber  &  Manu- 
facturing Corporation?  Answer:  $19,500, 
par  value.  (3)  What  amount  of  stock  was 
issued  to  Robert  Hlckerson  in  the  Ronda 
Lumber  &  Manufacturing  Corporation?  An- 
swer: $19,600,  par  value.  (4)  Was  the  Ron- 
da Lumber  &  Manufacturing  Corporation  or- 
ganized and  its  stock  issued  in  conformity 
with  the  laws  of  Delaware?  Answer:  Yes. 
(5)  Was  there  an  intent  to  defraud  and  cheat 
on  the  part  of  the  defendants,  or  either  of 
them,  in  the  organization  and  issuing  of  the. 
stock  in  the  Ronda  Lumber  &  Manufactur- 
ing Corporation  to  the  defendants  or  others? 
Answer:  Tes,  all.  (6)  What  was  the  value 
of  the  property  of  the  Ronda  Pin  &  Bracket 
Company  at  the  time  of  the  organization  of 


the  Ronda  Lumber  &  Manufacturing  Cor- 
poration? Answer:  $896.63.  (7)  What  is 
the  amount  of  the  indebtedness  of  the  Ronda 
Lumber  &  Manufacturing  Corporation?  An- 
swer: $38,983.92.  (8)  In  what  amount  is 
the  Ronda  Lumber  &  Manufacturing  Cor- 
poration indebted  to  W.  B.  Ehlen?  Answer: 
$20,637.80.  (9)  What  is  the  amount  of  assets 
in  the  hands  of  Hobgood,  Trustee?  Answer: 
$5,769.36." 

Busbee  &  Busbee,  E.  J.  Justice,  and  Sted- 
man  &  Cooke,  for  appellant  L.  M.  Quirk, 
Lindsay  Patterson,  and  Manly  &  Henbren, 
for  appellee. 

BROWN,  J.  The  first  10  exceptions  ap- 
pearin^r  in  the  record  relate  to  matters  con- 
nected with  the  relations  existing  between 
Ehlen  and  his  codefendants  prior  to  the  or- 
ganization of  the  Ronda  Lumber  &  Manu- 
facturing Corporation.  It  is  insisted  that 
such  matters  are  not  material  to  the  issues 
and  that  the  evidence  was  irrelevant  and 
calculated  to  prejudice  the  jury  against 
Ehlen.  We  think  the  evidence  was  material, 
and  the  exceptions  are  without  merit  In 
order  to  show  the  motives  and  purposes 
which  prompted  the  parties  in  forming  the 
corporation  and  the  fraudulent  character  of 
the  transaction,  it  was  material  to  show  the 
antecedent  steps,  and  how  the  defendant 
Ehlen  came  into  the  enterprise. 

The  remaining  exceptions  raise  the  ques- 
tion of  the  sufficiency  of  the  evidence.  The 
defendant  insists  that  the  court  should  have 
instructed  the  jury  that  there  was  no  evi- 
dence as  to  him  to  warrant  an  affirmative 
answer  to  the  fifth  issue,  which  involved 
the  question  of  fraud.  We  think  the  whole 
controversy  hinges  on  the  correctness  of  tliat 
ruling.  The  corporation,  known  as  the  "Ron- 
da Lumber  &  Manufacturing  Corporation,*' 
was  organized  by  the  defendants  under  the 
laws  of  the  state  of  Delaware,  which  con- 
tains the  following  provision:  "Section  14. 
Any  corporation  existing  under  any  law  in 
this  state  may  issue  stock  for  labor  done  or 
personal  property  or  real  estate  or  leases 
thereof;  in  the  absence  of  fraud  in  the  trans- 
action, the  judgment  of  the  directors  as  to 
the  value  of  such  labor,  property,  real  estate, 
or  leases  shall  be  conclusive.*'  22  Laws  Del. 
1901,  pt  1,  p.  292,  c.  167.  The  liability  of  the 
defendant  as  an  organizer  and  stockholder, 
for  the  debts  of  the  bankrupt  corporation  is, 
therefore,  to  be  determined  by  the  law  of 
Delaware,  the  domicile  of  the  corporatioa. 
Thompson  on  Liability  of  Stockholders,  i 
89.'  In  consequence  of  the  ruling  of  the 
judge  below,  it  is  necessary  that  we  should 
determine  that  constructive  fraud  is  suffi- 
cient to  support  the  finding  of  the  jury.  Up- 
on this  issue  the  court  charged  as  follows: 
"The  law  under  which  this  case  is  to  be  tried 
is  the  law  of  Delaware,  and  I  charge  you  that 
where  fraud  is  referred  to  in  that  statute 
'actual*  and  not  'constructive*  fraud  is 
meant    Constructive  fraud,  as  distinicuiBhed 
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Crom  actual  fraud*  Is  inferred  from  illegal 
or  Improper  acts  that  result  in  loss  or  Injury 
to  others.  Actual  fraud  Is  established  by 
competent  proof  of  corrupt  purposes,  wicked 
or  unlawful  intent  to  cheat  another  or  others. 
Applying  it  to  this  case,  constructive  fraud 
would  be  that  kind  of  fraud  that  might  be 
inferred  from  an  overvaluation  of  property 
conveyed  to  the  corporation,  in  the  absence 
of  proof  of  actual  intent  to  defraud.  The 
directors  of  the  Ronda  Lumber  &  Manufact- 
uring Ck>rporation,  having  placed  a  valuation 
on  the  property  conveyed  and  set  over  to 
said  corporation  and  issued  stock  therefor, 
if  you  believe  the  evidence,  their  action  in 
that  matter  is  conclusive  as  to  the  value  of 
said  property  unless  you  find  that  this  was 
done  in  actual  fraud.  It  is  not  enough  for 
the  Jury  to  find  that  the  property  was  valued 
at  too  much  by  the  directors  of  the  Ronda 
Lumber  &  Manufacturing  Corporation,  but 
in  order  to  answer  the  tifth  Issue  *Yes*  you 
would  have  to  go  further  and  find  fraudulent 
overvaluation." 

We  think  the  facts  and  circumstances  in 
evidence  amply  sufficient  to  be  submitted  to 
the  Jury  upon  the  issue  of  actual  fraud,  and 
warranted  their  finding.  It  is  very  difficult 
to  prove  actual  fraud  in  many  cases.  It  is 
frequently  necessary  to  seek  out  the  ear- 
marks or  badges  of  fraud  and  present  them 
to  the  Jury  as  evidence  from  which  they  may 
infer  it.  A  bare  recital  of  the  facts  which 
the  evidence  tends  most  strongly  to  prove 
will  suggest  to  the  impartial  mind,  it  seems 
to  us,  that  the  animating  purpose  in  forming 
the  corporation  was  to  float  a  lot  of  worth- 
less stock  with  the  design  to  cheat  and  de- 
fraud an  unsuspecting  public,  as  w«ll  as  to 
give  a  fictitious  credit  to  a  worthless  concern. 
Not  only  was  Ehlen's  stock  issued  to  him 
in  direct  violation  of  the  statute  for  so-call- 
ed services  to  be  performed,  but  the  entire 
capital  stock  issued  was  "water"  pure  and 
simple.  In  or  about  April,  1902,  the  defend- 
ants Hlckerson  and  McBlwee,  as  copartners, 
began  a  small  lumber  business  in  the  town 
of  Ronda,  N.  C,  under  the  firm  name  of 
••Ronda  Pin  &  Bracket  Company,"  and  this 
business  was  continued  by  McElwee  and 
Hlckerson  until  it  was  absorbed  by  the  Ron- 
da Lumber  &  Manufacturing  Corporation. 
The  tangible  assets  of  this  partnership  were 
valued  by  the  Jury  at  $896.63.  In  Septem- 
ber, 1902.  the  defendant  Ehlen  proposed  to 
the  defendants  McElwee  and  Hlckerson  to 
form  a  corporation  under  the  laws  of  the 
state  of  Delaware,  with  a  capital  stock  of 
$50,000,  and  that  the  corporation  should  take 
over  the  assets  and  good  will  of  the  partner- 
ship and  pay  tlierefor  Its  total  authorized 
capital  stock,  to  wit,  $50,000.  The  defend- 
ant Ehlen  was  to  finance  the  corporation, 
and  by  the  word  "finance"  It  was  meant  that 
be  was  to  loan  to  the  corporation  the  money 
on  which  it  was  to  do  business  and  to  take 
therefor  the  note  of  the  corporation.  This 
was  agreed  to  by  all  the  defendants,  but  in 


a  few  days  this  agreement  was  modified  by 
increasing  the  capital  stock  of  the  corpora- 
tion to  $100,000  and  agreeing  that  the  de- 
fendants should  receive  that  amount  In  pay- 
ment for  the  assets  of  the  partnership,  in- 
stead of  $50,000.  The  only  consideration 
for  this  increase  in  value  was  the  agreement 
of  Ehlen  to  finance  the  company  to  a  larger 
extent;  that  is,  he  was  to  loan  it  more  mon- 
ey on  which  to  do  business.  It  was  further 
agreed  that  Ehlen  was  to  have  51  per  cent, 
of  the  stock,  and  the  remainder  to  be  equally 
divided  between  Hlckerson  and  McElwee. 
In  accordance  with  these  contracts,  the 
defendant  Ehlen  employed  Messrs.  Bayard 
&  Coe,  of  Baltimore,  to  organize  the  corpora- 
tion, and  these  gentlemen  obtained  the  serv- 
ices of  the  Delaware  Charter  &  Guarantee 
Company  to  secure  a  charter  under  the  laws 
of  the  state  of  Delaware,  and  the  company 
did,  on  the  29th  day  of  September,  1902» 
obtain  a  charter  for  the  bankrupt  corpora- 
tion with  authorized  capital  stock  of  $100,000, 
divided  into  2,000  shares  of  the  par  value 
of  $50  each,  and  by  the  terms  of  the  charter 
the  amount  of  capital  stock  with  which  the 
corporation  would  commence  business  was 
fixed  at  $1,000,  this  being  20  shares.  This 
stock  was  subscribed  for  as  follows:  Six 
shares  by  Richard  H.  Bayard,  one  of  the  at- 
torneys employed  by  the  defendant  Ehlen, 
6  shares  by  Josiah  Marvel,  an  official  or  em- 
ploy6  of  the  Guarantee  &  Trust  Company, 
of  Wilmington,  Del.,  and  8  shares  by  An- 
drew Marvel,  also  an  official  of  the  Guarantee 
&  Trust  Company.  At  the  first  meeting  of  the 
stockholders,  held  at  Wilmington,  Del.,  on  Octo- 
ber 1,  1902,  the  stock  subscribed  for  in  the 
name  of  Andrew  Marvel  was  assigned  to 
W.  B.  Ferguson,  private  secretary  of  the  de- 
fendant Ehlen.  The  organization  was  per- 
fected by  the  election  of  the  following  per- 
sons as  directors:  Richard  H.  Bayard, 
Josiah  Marvel,  and  W.  E.  Ferguson.  And 
at  the  directors'  meeting,  held  on  the  13th 
day  of  October,  the  following  persons  were 
elected  officers:  Josiah  Marvel,  president; 
Richard  H.  Bayard*  vice  president;  W. 
E.  Ferguson,  secretary  and  treasurer.  The 
defendants  thereupon  presented  to  the 
stockholders  and  directors  of  this  corpora- 
tion the  proposal  hereinbefore  mentioned. 
The  directors  accepted  the  proposition,  valued 
the  property  of  the  Ronda  Pin  &  Bracket 
Company  at  $100,000,  and  authorized  the 
corporation  to  issue  to  the  defendants  its 
entire  capital  stock,  to  wit,  $100,000,  and 
in  accordance  therewith,  on  the  14th  of  Octo- 
ber, a  certificate  was  issued  to  the  defendants 
for  2,000  shares  of  the  capital  stock,  and 
thereupon  the  corporation  took  over  the 
business  of  the  Ronda  Pin  &  Bracket  Com- 
pany. On  the  29th  of  October,  1902,  the 
certificate  Issued  to  the  defendants  was  sur- 
rendered to  the  corporation  and  canceled,  and 
in  lieu  thereof,  and  in  accordance  with  the 
agreement  between  the  defendants,  certif- 
icates were  issued  in  the  amounts  and  to 
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the  following  named  persons:  W.  B.  Ehlen, 
1,006  shares;  W.  H.  McElwee,  390  shares; 
Robert  U  Hickerson,  390  shares;  William  E, 
Ferguson,  8  shares;  Richard  H.  Bayard,  6 
shares;  Bayard  &  Ooe,  194  shares;  Joslah 
Marvel,  6  shares. 

Prior  to  the  formation  of  the  corporation 
and  on  the  19th  of  September,  1902,  the  de- 
fendants Hickerson  and  McEIwee  took  an 
Inventory  of  the  Ronda  Pin  &  Brack'ifet  Com- 
pany, and  ascertained  that  the  total  value 
of  the  partnership  property  was  less  than 
$900.  The  result  of  this  investigation  was 
communicated  to  Ehlen.  The  directors  who 
said  that,  in  their  Judgment,  this  property 
was  worth  $100,000,  knew  nothing  of  the 
property  they  were  valuing,  save  such  in- 
formation as  they  gathered  from  the  defend- 
ant Ehlen  and  the  defendant  McElwee. 
None  of  these  directors  were  ever  at  Ronda, 
nor  did  they  make  any  inquiries  other  than 
from  Ehlen  and  McElwee.  The  proposi- 
tion made  by  the  defendants  to  the  corpora- 
tion, and  which  was  accepted  by  the  corpora- 
tion, and  upon  which  the  stock  was  issued, 
purported  to  convey,  in  consideration  of  the 
receipt  of  the  stock,  the  property,  assets, 
and  good  will  of  the  Ronda  Pin  &  Bracket 
Company,  but  as  a  matter  of  fact  the  evi- 
dence shows  there  was  an  agreement  in  parol 
by  which  the  corporation  was  to  pay  the 
owners  of  the  Ronda  Pin  &  Bracket  Com- 
pany, to  wit,  McElwee  &  Hickerson,  in  cash 
for  all  its  tangible  assets,  and,  after  the 
organization  of  the  corporation,  this  was 
done;  so,  as  a  matter  of  fact,  the  only  thing 
obtained  by  the  corporation  for  its  entire 
capital  stock  was  the  good  will  of  the  Ronda 
Pin  &  Bracket  Company.  The  defendant 
Ehlen  did  not  own  any  of  the  property  of  the 
Ronda  Pin  &  Bracket  Company,  neither  did 
he  pay  anything  therefor;  but  he  was  to  pay 
for  his  stock  in  the  new  corporation  by  his 
services  in  suggesting  the  scheme  and  loan- 
ing to  the  corporation  the  money  upon  which 
to  do  business.  On  January  aO,  1905,  this 
water-logged  craft,  being  no  longer  able  to 
float,  was  forced  Into  bankruptcy  and  plain- 
tifT  elected  trustee.  According  to  the  finding 
of  the  Jury  the  concern  owes  about  $19,000 
to  general  creditors,  exclusive  of  $20,000  to 
Ehlen.  The  language  of  Mr.  Justice  Shiras 
in  Lloyd  v.  Preston,  146  U.  S.  630,  13  Sup. 
Ct.  131,  36  L.  EcL  1111,  comes  to  mind  as 
being  especially  appropriate  in  reviewing  the 
Evidence  in  jthis  case:  *'The  l)are  statement 
of  the  facts  pertaining  to  the  organization 
of  the  company  fully  Justifies  the  opinion 
that  the  entire  organization  was  grossly 
fraudulent  from  first  to  last,  without  a  single 
honest  incident  or  redeeming  feature." 

We  have  not  been  cited  to  any  decisions 
from  the  courts  of  Delaware  defining  the 
word  "Fraud"  in  the  statute  quoted,  but  his 
honor  construed  it  to  mean  actual  fraud  and 
the  defendant  cannot  complain  of  that  ruling. 
In  New  Jersey  it  is  held  that  "any  device  by 
which  the  stock  of  a  corporation  passes  to  a 


stockholder  as  fully  paid  without  payment  in 
full,  either  in  cash  or  property  purchased 
to  the  amount  of  the  value  of  the  stodc 
such  as  an  intentional  overvaluation  of  prop* 
erty  on  the  understanding  that  a  portion  of 
the  8to(^  issued  shall  be  returned  for  distri- 
bution among  the  directors  voting  for  a  pur- 
chase of  the  property  without  payment  by 
them,  constitutes  actual  fraud  against  the 
creditors  of  the  corporation."  Easton  Bank  v. 
Brick  Co.  (N.  J.  Ch.)  60  Atl.  51.  It  Ifl  also 
held  that  an  owner  of  stock  in  a  corporation 
issued  in  consideration  of  a  transfer  of  prop- 
erty, the  valuation  of  which  is  wholly  spec- 
ulative, visionary,  and  imaginary,  is  liable  to 
creditors.  Trust  Co.  v.  Turner,  111  Iowa, 
6(V1,  82  N.  W.  102d,  53  L.  R.  A.  136.  In 
Douglass  V.  Ireland,  73  N.  Y.  100,  It  is  held 
that,  to  charge  the  stockholder  with  the 
debts  of  the  corporation,  it  must  be  ghovm 
that  the  property  was  not  only  purchased  at 
an  overvaluation,  but  it  must  be  also  shown 
that  the  purchase  was  in  bad  faith  and  to 
evade  the  statutes;  and  that  to  show  this  It 
is  only  necessary  to  prove,  first,  that  the 
stock  issued  exceeded  In  amount  the  value 
of  the  property  in  exchange  for  which  It  was 
given;  and,  second,  that  the  directors  or 
trustees  deliberately  and  with  knowledge  of 
the  real  value  of  the  property  overvalued  it, 
and  paid  in  stock  for  It  an  amount  whldi 
they  knew  was  in  excess  of  its  actual  value. 
The  general  rule  in  all  the  states  is  that  a 
subscriber  to  the  stock  of  a  corporation  Is  under 
a  liability  to  pay  therefor,  which  liability  so 
far  as  creditors  are  concerned  can  only  be 
extinguished  by  actual  payment  or  a  valid  re- 
lease. South  Milwaukee  Co.  v.  Murphy,  112 
Wis.  614,  88  N.  W.  683,  58  L.  R.  A.  82;  26 
Am.  &  Eng.  Enc.  (2d.  Ed.)  912.  This  is 
founded  upon  the  theory  that  the  capital  stock 
is  the  fund  or  resource  with  which  the  cor- 
poration is  enabled  to  transact  its  business, 
and  upon  the  faith  of  which  persons  give 
credit  to  the  corporation.  It  is  a  trust  fond 
for  the  benefit  of  creditors.  The  public  has 
a  right  to  assume  that  the  capital  stock  has  ■ 
been  or  will  be  paid  for  in  money  or  money's 
worth  when  necessary  to  meet  corporate  lia- 
bilities. Has  the  stock  of  this  corporation 
ever  been  paid  for  in  money,  or  Its  worth,  by 
any  one?  So  far  as  we  can  see  not  a  single 
share  has  been  paid  for.  The  organizing 
directors  were  the  agents  and  employes  of 
these  defendants,  employed  by  them  for  no 
other  purpose  than  to  issue  the  stock  and 
take  over  the  insignificant  concern  known  as 
the  Ronda  Pin  &  Bracket  Company  in  the  pay- 
ment of  the  entire  $100,000  capital  stock. 
The  defendants  were  to  all  Intent  and  pur- 
pose both  buyer  and  seller.  These  "men  of 
straw"  were  mere  automatons  that  moved 
when  defendants  pulled  the  string.  The 
will  of  the  defendants  was  their  will,  and 
they  exercised  no  independent  Judgment 
There  is  no  evidence  that  they  paid  a  dime 
for  the  few  shares  of  stock  assigned  to  them. 
These  were  doubtless  given  to  them  in  order 
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to  qualify  them  as  directors  so  they  could  pass 
the  resolutions  prepared  in  advance  for  them, 
and  register  the  will  of  their  employers.  One 
of  the  most  significant  indications  of  fraud 
is  disclosed  by  the  examination  of  McElwee. 
Notwithstanding  the  written  agreement  of  Sep- 
tember 1, 1902,  providesthat  the  business  and 
assets  of  the  Ronda  Pin  &  Bracket  CJompany 
are  to  be  turned  over  In  payment  of  stoclc  in 
the  new  corporation,  and  notwithstanding  the 
directors  of  the  latter  so  accepted  it,  there  was 
at  the  same  time  a  secret  agreement  Uetween 
Ehlen  and  his  codefendants  that  the  latter 
were  to  be  paid  in  cash  $885.65,  the  total  in- 
yentoried  assets  of  the  Ronda  Pin  &  Bracket 
Company  and  given  their  stock  in  addition. 
So  it  appears  that  the  new  corporation  got 
nothing  whatever  from  McBlwee  and  Hicker- 
0on  in  payment  for  their  stock  except  the  so- 
called  good  will  of  the  Pin  &  Bracket  Ck>m- 
pany.  What  was  the  good  will  of  this  infant 
Industry  of  only  .six  months'  duration  with 
assets  under  $900  worth?  Plainly,  nothing. 
In  the  case  of  Camden  v.  Stuart,  144  U.  S. 
104,  12  Sup.  Ct  685,  36  L.  Ed.  363,  the  Su- 
preme Court  of  the  United  States*  places  its 
estimate  upon  the  value  of  such  an  asset  in 
the  following  language:  "The  experience 
and  good  will  of  the  partners,  which  it  was 
claimed  were  transferred  to  the  corporation, 
were  of  too  unsubstantial  and  shadowy  a 
nature  to  be  capable  of  pecuniary  estimation 
in  this  connection." 

The  record  discloses  the  proposition  made 
by  the  defendants  to  their  employes,  the  board 
of  directors  of  the  bankrupt  corporation,  to 
pay  for  the  entire  capital  stock  of  $100,000  in 
the  following  manner :  (1)  To  turn  over  the 
entire  business  and  assets  of  the  Ronda  Pin  & 
Bracket  Company  to  the  corporation.  (2)  To 
turn  over  to  the  corporation  any  and  all  op- 
tions that '  defendants  McElwee  and  Hicker- 
son  held  upon  timber  land.  (3)  The  defend- 
ant McElwee  was  to  give  his  services  for  six 
months  from  the  date  of  the  organization  of 
the  corporation  in  obtaining  options  on  timber 
rights.  (4)  The  defendant  Ehlen  was  to  bear 
tiie  expenses  of  the  organization  of  the  cor- 
poration over  and  above  $250  and  was  to  "fi- 
nance*' it  The  corporation  did  not  get  the 
assets  and  business  of  the  Ronda  Pin  & 
Bracket  Company,  but  only  its  good  will,  as 
we  have  already  shown.  The  assets  were 
paid  for  in  cash  and  the  good  will  is  worth- 
less. McElwee  and  Hlckerson  owned  no  op- 
tions at  the  time.  They  only  had  some  "in 
view,"  and  of  those  only  one  ever  materializ- 
ed. These  "options  in  view"  cannot  support 
the  issuance  of  the  stock  for  the  statute  uses 
the  words  "real  estate  or  leases  therof."  If 
the  options  had  been  "in  hand,"  much  less  "in 
view,"  they  would  not  come  within  the  terms 
"real  estate  and  leases  thereof,"  for  an  option 
is  neither.  The  defendant  McElwee  agreed  to 
give  his  services  for  six  months  from  the  date 
of  the  organization  in  obtaining  options  on 
timber.  This  was  a  plain  violation  of  the 
statute,  which  uses  the  words  "labor  dona" 


The  directors  had  no  power  to  accept  prospec- 
tive services,  which  might  be  worthless  to  the 
corporation,  in  pasnnent  for  its  stock.  Eh- 
len*s  proposition  to  finance  the  corporation 
means  simply  to  loan  it  money,  and  his  other 
proposition  to  bear  the  expenses  of  the  organ- 
ization over  and  above  $250  cost  him  nothing 
as  there  Is  no  evidence  that  he  was  called  up- 
on to  pay  a  penny  on  that  account  So  it 
seems  to  us  that  the  evidence  Is  conclusive 
that  this  dummy  board  of  directors  at  the 
instance  of  these  defendants  issued  $100,000, 
the  entire  capital  stock  of  the  corporation  cmd 
received  nothing  whatever  of  value  in  pay- 
ment for  it  The  law  seems  to  be  well  settled, 
and  the  consensus  of  all  the  authorities  is 
to  the  effect  that  In  the  absence  of  charter 
restrictions,  a  corporation  may  take  property, 
which  is  reasonably  necessary  for  its  legiti- 
mate business.  In  payment  for  its  stock,  but 
when  so  received  the  property  must  be  taken 
at  its  reasonable  monetary  value.  Although 
a  margin  may  be  allowed  for  an  honest  differ- 
ence of  opinion  as  to  value,  a  valuation  gross- 
ly excessive,  knowingly  made,  while  its  ac- 
ceptance may  bind  the  corporation.  Is  a  fraud 
on  creditors  and  they  may  proceed  against  the 
stockholder  individually,  who  sells  the  proper- 
ty, as  for  an  unpaid  subscription.  Lloyd  v. 
Preston,  146  U.  S.  630,  13  Sup.  Ct  131,  36  L. 
Ed.  1111.  All  the  authorities  are  collected  in 
26  Am.  &  Eng.  Elncyc  (2d  Ed.)  1013. 

Applying  the  settled  principles  of  law  to  the 
facts  of  this  case  as  found  by  the  jury,  we 
have  no  hesitation  in  holding  that  the  defend- 
ants Ehlen,  McElwee  and  Hlckerson  are  li- 
able for  their  unpaid  subscription  to  the  cap- 
ital stock  of  the  bankrupt  corporation  to  the 
extent  that  it  is  necessary  to  pay  the  Just 
claims  of  its  creditors.  If  it  should  turn  out 
that  the  judgment  rendered  against  these  de- 
fendants is  larger  than  is  necessary  for  such 
purpose.  It  may  be  corrected  in  the  future 
and  the  necessary  order  made  upon  petition 
to  the  superior  court 

AfiSrmed. 
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(Supreme  Court  of  North  Carolina.    May  16, 
1906.> 

L  Evidence  —  Handwbttino  —  Expebts  — 

Qualifications. 

A  witnesfl  is  not  entitled  to  testify  as  a 
handwriting  expert  without  proof  of  bis  quali- 
fications. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §§  2347,  2383,  2384.] 

2.  AppeaI/— Evidence— Admission— Harmless 
Error. 

Where,  in  ejectment,  plaintiff  offered  certi- 
fied copies  of  certain  deeds  from  the  registry, 
which  were  properly  admitted,  and  such  deeds 
were  not  necessary  to  the  establishment  of  plain- 
tiff's case,  the  erroneous  admission  of  the  deeds 
themselves,  because  not  properly  proved,  was 
harmless, 

3.  Evidence— Declarations— Res  GssTiB. 

In  ejectment  to  recover  certain  land,  evi- 
dence that  witness  rented  the  land  from  one  M. 
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and  held  the  same  for  a  year  under  such  lease, 
and  that  at  the  time  the  lease  was  made  M. 
stated  that  he  was  acting  for  plaintifiF,  was  ad- 
missible as  res  gestse. 

Appeal  from  Superior  Court,  Ruther- 
ford Ck>unty;  Councill,  Judge. 

Action  by  Mary  M.  Bivings  against  Wil- 
liam Gosnell.  Prom  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.    Afllnned. 

•     McBrayer    &    McBrayer,    for    appellant 
Sol.  Gallert,  for  appellee. 

HOKE,  J.  There  seems  to  be  some  force 
in  the  objection  of  the  defendant  to  the  evi- 
dence of  the  plaintiff's  witness,  M.  0.  Dick- 
inson, who  was  allowed  on  the  trial  to  testi- 
fy to  his  opinion  of  the  handwriting  of  T.  F. 
Birchett,  a  former  clerk  of  the  superior  court 
of  Rutherford  county,  by  comparing  his 
signature  to  the  probate  of  a  deed  from 
William  Garrett,  Jr.,  to  James  Morris,  dated 
December  7,  1833,  offered  in  evidence  by  the 
plaintiff,  with  the  signature  of  said  Birchett 
to  other  records  of  the  court,  while  he  was 
clerk,  which  were  in  evidence  in  the  case 
and  admitted  to  be  genuine,  or  certainly  not 
denied.  The  records  were  such  as  the  law 
permits  to  be  used  for  the  purpose  of  a  com- 
parison of  handwriting.  Tunstall  v.  Cobb, 
109  N.  C.  316,  14  a  E.  28.  Bat  the  witness 
does  not  seem  to  have  qualified  himself  as 
an  expert,  or  to  have  been  asked  any  ques- 
tions tending  to  qualify  him  as  such.  This 
was  very  likely  done  and  omitted  from  the 
case  on  appeal  by  Inadvertence,  but  the  rec- 
ord as  it  now  stands  does  not  disclose  that 
it  was  done,  and  the  admission  of  the  evi- 
dence over  the  defendant's  objection  was 
improper. 

Objection  was  also  made  to  another  deed 
from  Wm.  Garrett  to  James  Morris,  dated 
April  14,  1834,  on  same  ground.  While 
there  may  have  been  an  erroneous  ruling  in 
the  admission  of  these  deeds,  the  same,  we 
think,  does  not  present  a  reversible  error, 
and  for  two  reasons:  First,  the  plaintiff  sub- 
sequently offered  certified  copies  of  these 
deeds  from  the  registry  of  Rutherford  coun- 
ty, and  while  the  defendant  objected  to 
their  admission,  and  excepted,  it  is  nowhere 
set  out  or  suggested  wherein  the  copies  were 
defective  or  improperly  admitted.  These 
copies  therefore  being  in  evidence  without 
valid  objection,  the  error,  if  any  as  to  the 
original  deeds,  became  immaterial.  Again, 
the  case  does  not  disclose  that  these  deeds 
were  necessary  to  the  plaintiff's  case.  He 
was  seeking  to  establish  bis  title  by  adverse 
occupation  under  color,  and,  so  far  as  ap- 
pears, there  were  other  deeds  and  muni- 
ments of  title  amply  sufllclent  to  make  good 
his  claim  by  adverse  possession,  and  for  the 
requisite  length  of  time.  The  burden  of 
showing  error  is  on  the  appellant  and  as 
the  case  on  appeal  does  not  disclose  that 
these  deeds  were  necessary  to  make  out  the 


plaintifTs  cause,  or  in  what  way  they  work- 
ed to  the  injury  of  the  defendant,  the  ver- 
dict and  Judgment  against  him  will  not  be 
disturbed  on  account  of  their  admissioa. 

Again,  it  is  urged  for  error  that  S.  O.  Gan- 
trell,  a  witness  for  the  plaintiff  who  testi- 
fied that  he  rented  the  land  from  one  James 
Morris  and  held  the  same  for  one  year 
(about  1870)  under  that  lease,  was  allowed 
over  the  defendant's  objection  to  testify 
further  that  James  Morris  said  to  the  wit- 
ness, at  the  time  of  the  renting,  that  he  was 
acting  for  the  plaintiff.  This  testimony,  we 
think,  was  competent  as  accompanying  and 
characterizing  the  witness's  occupation  and 
possession  of  the  property.  The  declaration 
of  the  tenant  would  bef  clearly  competent 
for  such  purpose,  and  the  declaration  of  Mor- 
ris made  to  the  tenant,  assented  to  and  ac- 
quiesced in  by  him,  is  equally  competent 
It  was  a  part  of  the  act  of  taking  and  hold- 
ing x)OSsession,  a  part  of  the  res  gestss.  In 
1  Greenleaf  on  Ev.  Sec.  108,  it  Is  said: 
"Again  the  occupation  of  land  is  a  merely 
physical  act  capable  of  various  interpreta- 
tions, and  may  need  to  be  completed  by 
words  in  order  to  have  legal  signiflcancew 
What  a  man  says  when  he  does  a  thing 
shows  the  nature  of  his  act  and  Is  a  part  of 
the  act;  it  determines  its  character  and  ef- 
fect Tenancy  is  a  continuation  of  acts  in 
a  certain  relation  to  another,  and  declara- 
tions during  the  tenancy  by  a  man  that  he 
is  a  tenant  and  of  a  particular  person,  may 
be  put  as  a  part  of  the  res  gestae  so  far  as 
it  is  necessary  to  learn  the  significance  of 
the  act."  Our  own  authorities  are  to  like 
effect  Shaffer  v.  Gaynor,  117  N.  O.  15,  23 
S.  B.  154;  Kirby  v.  Masten,  70  N.  0.  540. 
It  is  sometimes  held  that  declarations  chai^ 
acterizing  and  accompanying  possession  are 
only  admitted  when  in  disparagement  of 
title,  and  are  only  to  be  sustained  on  the 
ground  that  they  are  declarations  against 
interest  Greenleaf  and  other  authorities 
Intimate  to  the  contrary.  But  conceding  this 
to  be  the  correct  ground,  this  evidence  is 
admissible,  for  the  qualification  means  in 
disparagement  of  the  declarant's  title.  His 
interest  would  be  to  hold  as  owner,  and  when 
he  declares,  as  accompanying  his  entry  or 
characterizing  his  possession,  that  he  enters 
and  holds  as  tenant  this  is  characterizing 
an  act  and  giving  it  its  true  significance, 
and  is  likewise  in  disparagement  of  the  de- 
clarant's title. 

It  will  be  noted  that  this  declaration  was 
at  the  very  time  of  the  renting,  and  it  also 
appears,  we  think,  by  fair  Interpretation  of 
the  evidence,  that  the  parties  w«e  then  and 
upon  the  land.  Certainly  nothing  is  shown 
to  the  contrary,  and,  as  we  have  heretofore 
stated,  the  burden  is  on  the  appellant  to 
establish  error  or  the  results  of  the  trial 
will  not  be  disturbed. 

No  error. 


N.  O.) 
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(141  N.  C.  337) 

WBSTHALL  v.  HOTIiB  et  aL 

(Supreme  Court  of  North  Carolina.    May  16, 
1906.) 

L  Judgment— Entry— Vacation. 

Judgment  may  be  entered  in  vacation  by 
consent 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  §  522.] 

2.  Same— Consent. 

Where  counsel  agreed  that  the  case  should 
be  continued  until  the  next  term  upon  the  pay- 
ment of  the  costs  of  the  term  by  defendants 
within  10  days,  and  that,  if  the  costs  were  not 
paid  within  that  time,  plamtiff  should  have  judg- 
ment which  might  be  signed  out  of  term,  a 
judgment  entered  pursuant  to  the  stipulation 
upon  failure  to  pay  the  costs  was  valid. 

Appeal  from  Superior  Court,  Burke  Coun- 
ty;  W.  R.  Allen,  Judge. 

Action  by  W.  H.  Westhall  against  J.  S. 
Hoyle  and  others.  A  judgment  entered  for 
plaintiff  pursuant  to  a  stipulation  was  set 
aside  as  irregular,  and  plaintiff  appeals.* 
Reversed. 

Self  &  Whitener,  for  appellant  Wither- 
spoon  &  Witherspoon,  for  appellees. 

CLARK,  C.  J.  It  was  agreed  in  open 
court  by  counsel  of  both  parties,  that  this 
case  be  continued  till  next  term  upon  pay- 
ment of  the  costs  of  the  term  by  the  defend- 
ants in  10  days,  and  that  if  the  costs  were 
not  paid  within  10  days  the  plaintiff  should 
have  Judgment  for  the  amount  of  his  claim, 
and  that  the  Judgment  might  be  signed  out 
of  term.  This  agreement  was  not  reduced 
to  writing  nor  entered  on  the  minutes,  but  it 
is  not  denied.  That  Judgment  can  be  en- 
tered by  consent  in  vacation  is  well  settled. 
Bank  v.  Gilmer,  118  N.  C.  670.  24  S.  E,  423, 
and  a  long  list  of  cases  there  cited,  and 
many  cases  since. 

This  is  not  a  conditional  Judgment,  but 
It  is  absolute  in  terms.  That  it  was  to  be 
signed  upon  a  certain  condition  does  not  in- 
validate it,  as  the  contingency  happened. 
This,  too,  is  discussed  and  held  in  Bank  v. 
Gilmer,  supra.  The  defendants  "cannot  ob- 
ject to  action  which  could  not  have  been 
taken  but  for  their  assent  and  which  was 
based  upon  it"  Hawkins  v.  Cedar  Works, 
122  N.  C.  91,  30  S.  B.  14,  citing  Benbow  v. 
Moore.  114  N.  C.  263,  19  S.  B.  156;  Bank  v. 
Gilmer,  118  N.  C.  668,  24  S.  E.  426.  In  Ben- 
bow  V.  Moore,  this  court  sustained  a  Judg- 
ment signed  by  Judge  Connor,  by  virtue  of 
such  consent,  not  only  in  vacation  but  out 
of  the  district  Here  the  Judgment  was 
signed  in  30  days  and  within  the  district 
Hahn  v.  Brinson,  133  N.  C.  7,  45  S.  B.  359, 
is  merely  a  repetition  of  the  familiar  doc- 
trine that  the  court  will  disregard  any  al- 
leged -oral  agreement  between  counsel,  if 
denied,  for  it  will  not  try  an  issue  of  verac- 
ity which  could  have  been  avoided  easily, 
either  by  putting  the  agreement  in  writing, 
or  by  causing  it  to  be  entered  on  the  min- 
utes. But  this  agreement  Is  not  denied,  and 
the  Judgment  signed  in  vacation  was  valid. 


Molyneux  v.  Huey,  81  N.  C.  112;  Shackelford 
V.  Miller,  91  N.  C.  185;  McDowell  v.  McDow- 
ell, 92  N.  C.  229,  in  neither  of  which  was  the 
consent  in  writing  nor  entered  on  the  min- 
utes. 

This  Judgment  was  not  entered  contrary 
to  the  course  and  practice  of  the  court  and 
it  was  error  to  set  it  aside  as  an  irregular 
Judgment.  The  consent  of  counsel  is  stated 
in  the  Judgment,  and  is  binding  upon  the  de- 
fendants in  the  absence  of  fraud  and  collu- 
sion. Halrston  v.  Garwood,  123  N.  a  S4S» 
31  S.  B.  653. 

Reversed. 


(141  N.  C.  400) 

JANNEY  et  al.  v.  ROBBINS. 

(Supreme  Court  of  North  Carolina.    May  16, 
1906.) 

1.  Principal  and  Agent— Poweb  op  Attob- 
.    net—Description  of  Land— Definiteness. 

A  power  of  attorney  authorizing  the  ap- 
pointee to  sell  and  convey  "all  our  land  in  the 
state  of  North  Carolina"  is  sufficiently  definite 
in  its  description  of  the  land  to  be  admissible, 
together  with  a  deed  executed  pursuant  to  the 
power,  as  evidence  of  title. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent,  $  21.] 

2.  Adverse  Possession  —  Color  of  Title- 
Unregistered  Deed. 

Under  Revisal  1905,  f  980,  relative  to  the 
registration  of  deeds,  an  unregistered  deed  may, 
as  against  one  claiming  from  a  different  source 
of  title,  be  admitted  as  color  of  title  upon  which 
to  found  a  plea  of  adverse  possession. 

[Ed.  Note. — ^For  cases  in  point,  see  vol,  1, 
Cent.  Dig.  Adverse  Possession,  $  468.] 

3.  Appeal— Harmless  Error- Exclusion  of 
Evidence. 

In  a  suit  to  enjoin  defendant  from  cutting 
timber  on  certain  land,  defendant  denied  plain- 
tiff's title.  Plaintiffs  offered  deeds  showing  a 
chain  of  title  from  a  certain  grant,  and  de- 
fendant offered  deeds  running  back  to  a  dif- 
ferent grant  and  sought  to  prove  adverse  pos- 
session under  such  deeds.  The  deeds  were  er- 
roneously excluded  and  denied  effect  as  color 
of  title,  on  the  ground  that  they  were  unregis- 
tered. Thereafter  plaintiffs  proved  a  superior 
title  as  to  a  part  of  the  land  under  the  grant 
under  which  defendant  claimed.  Held  that,  as 
the  defense  of  adverse  possession  was  never- 
theless good  as  to  the  remainder  of  the  land, 
the  error  in  excluding  the  deeds  offered  to  show 
color  of  title  was  not  harmless  nor  cured. 

Appeal  from  Superior  Court,  Caldwell 
County;  O.  H.  Allen,  Judge. 

Action  by  J.  W.  Janney  and  others,  as  trus- 
tees, against  T.  O.  Robblns.  From  a  Judg- 
ment for  the  plalntlifs,  defendant  appeals. 
Reversed  and  remanded. 

Civil  action  to  restrain  defendant  from  un- 
lawfully cutting  timber  on  land  of  plaintiffs. 
Defendant,  admitting  the  cutting  of  timber 
on  certain  land  referred  to  in  the  complaint, 
denied  plaintiffs'  title  to  the  land  in  contro- 
versy, averring  that  no  wrongful  cutting  or 
other  trespass  had  been  committed  by  defend 
ant  Issues  submitted:  (1)  As  to  plaintiffs' 
ownership  and  right  to  immediate  possession 
of  the  land  sued  for.  (2)  As  to  damage  done 
by  wrongfully  cutting  timber  on  said  land. 
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Plaintiff  first  put  in  evidence  a  grant  from 
the  state  to  W.  D.  Sprague,  being  grant  No. 
918,  dated  1875,  for  640  acres,  and  offered  ev- 
idence to  show  that  the  grant  covered  the 
land  in  controversy,  and  also  a  deed  from  W. 
D.  Sprague  to  Louisa  W.  Bond,  dated  1876, 
covering  the  land  in  the  above  grant  To 
show  title  from  this  source  in  plaintiff,  it  be- 
came necessary  for  plaintiff  to  avail  himself 
of  a  power  of  attorney  from  L.  W.  Bond  to  J. 
McDowell  Tate,  dated  January  6,  1887,  to 
sell  said  land,  and  a  deed  by  said  Tate  pur- 
suant to  the  power.  The  descriptive  words 
of  the  power  of  attorney  from  L.  W.  Bond 
were  to  ''negotiate  to  sell  and  convey,  by  prop- 
er deeds  of  conveyance,  any  and  all  of  our 
real  estate  in  the  state  of  North  Carolina." 
Defendant  objected  to  the  power  of  attorney 
because  of  the  "vague  and  indefinite  descrip- 
tion of  the  land  authorized  to  be  conveyed." 
Objection  overruled  and  defendant  excepted. 
The  papers  in  this  line  of  title  seem  to  have 
been  all  registered  by  January  7,  1890.  De- 
fendant then  offered  in  evidence  a  grant  from 
the  state  to  J.  L.  Hawkins,  dated  December  3, 

1891,  a  deed  from  J.  L.  Hawlsins  to  A.  M. 
Church  and  wife,  dated  1895,  and  a  deed  from 
Church  and  wife  to  defendant  in  1903.  The 
grant  and  deeds  in  this  chain  of  title  were  all 
registered  in  the  year  1903,  Defendant  offer- 
ed evidence  to  show  that  these  deeds  covered 
the  land  in  dispute,  and  further  offered  ev- 
idence to  show  that  defendant  and  those  un- 
der whom  he  claimed  had  been  in  the  adverse 
continuous  i)ossession  of  the  land  for  more 
than  seven  years  prior  to  the  institution  of 
this  suit  under  and  by  virtue  of  the  grant  to 
Hawkins  and  the  deeds  to  Church  and  to  the 
defendant — the  deeds  being  necessary  to  give 
color  of  title  for  the  requisite  length  of  time. 
Plaintiff  objected  to  any  evidence  tending  to 
show  title  by  adverse  possession  by  reason 
of  any  occupation  of  the  property  which  ante- 
dated the  registration  of  the  deeds  under 
which  defendant  claims.  Objection  sustained, 
and  defendant  excepted.  Plaintiff  in  reply 
then  offered  a  deed  from  J.  L.  Hawkins 
to  W.  L.  Bryan,  dated  March  29,  189?,  for 
83  acres  of  land  covered  by  the  grant  to 
Hawkins  of  date  December  3,  1891,  and  a 
deed  in  fee  from  W.  L.  Bryan  to  plaintiff, 
dated  May  7,  1892,  for  this  same  83  acres 
of  land  bought  of  J.  L.  Hawkins;  these 
deeds  being  registered,  respectively,  May  9, 

1892,  and  May  12,  1892,  and  It  was  admitted 
that  the  83  acres  of  land  contained  In  these 
deeds  was  a  part  of  the  land  trespassed  upon. 
The  plaintiff  further  offered  evidence  to  show 
that  under  a  correct  and  proper  location  of 
the  deeds  to  and  from  A.  M.  Church,  under 
whicli  defendant  claims,  they  would  not  cover 
any  of  the  lands  in  controversy,  and  so  de- 
fendant was  entirely  without  color  of  title  to 
any  part  of  the  land.  The  court  charged  the 
jury,  if  they  believed  the  testimony,  to  an-' 
swer  the  first  issue  "Yes,"  and,  under  further 
and  proper  Instructions,  referred  to  the  jury 
the  question  of  damages.    Verdict  for  plain- 


tiff, and  from  the  judgment  thereon  defend- 
ant appealed. 

W.  H.  Bower  and  M.  N.  Harahaw,  for  «p> 
pellant    Edmund  Jones,  for  appellees 

HOKE,  J  (after  stathig  the  case).  Defend- 
ant rests  his  claim  to  a  new  trial  on  two  ex- 
ceptions: First  that  the  description  in  the 
power  of  attorney  is  too  vague  and  indefinite 
to  authorize  the  conveyance  of  any  land ;  and, 
second,  that  the  court  ruled  out  the  testimony 
offered  with  a  view  of  showing  title  in  de- 
fendant by  adverse  occupation.  On  the  first 
point,  the  authorities  in  tills  state  are  against 
the  defendant's  position.  Conceding  that  a 
power  of  attorney  to  sell  and  convey  real 
estate  must  contain  on  its  face  sufficient  data 
to  permit  parol  testimony  to  fit  the  descrip- 
tion to  the  property,  or  it  must  refer  for  de- 
scription to  some  deed  or  written  paper  which 
,  does  contain  such  data,  the  language  of  this 
power  of  attorney,  "all  of  our  land  In  the 
state  of  North  Carolina,"  expresses  a  descrip- 
tion sufficiently  definite  to  permit  evidence 
aliunde,  and  would  authorize  a  conveyance  ol 
all  the  land  the  person  owned  in  the  state  at 
the  time  of  the  execution  of  the  instrument 
Carson  v.  Ray,  62  N.  C.  609,  78  Am.  Dea  267; 
Farmer  v.  Batts,  83  N.  a  387;  Perry  v. 
Scott,  109  N.  C.  374,  14  S.  B.  294. 

On  the  second  point  raised  by  defendant's 
exceptions,  we  are  of  opinion  that  there  was 
error  which  entitles  the  defendant  to  a  new 
trial.  In  developing  their  case  before  the 
jury,  plaintiffs  had  put  In  evidence  a  grant 
from  the  state  to  W.  D.  Sprague,  bearing  date 
In  1875,  and  connected  themselves  with  this 
grant  by  a  line  of  deeds  registered  on  or  be- 
fore 1890.  In  answer,  the  defendant  had  put 
in  evidence  a  grant  from  one  J.  I*  Hawkins, 
t)earing  date  December  1891,  and  connected 
himself  with  the  grant  by  a  line  of  deeds,  the 
first  In  order  being  a  deed  from  Hawkins  to 
A  M.  Church  In  1805.  This  grant  and  these 
deeds  were  not  registered  till  1903.  Defend- 
ant then  offered  evidence  tending  to  show 
continuous  and  adverse  occupation  of  all  the 
land  in  controversy  under  these  deeds  for 
seven  years  next  before  action  brought  con- 
tending that  such  occupation  under  them 
would  mature  his  title  as  against  the  Sprague 
title,  the  only  one  then  presented  by  plaintiflC 
The  evidence  was  excluded,  and  defendant 
excepted.  This  ruling  was  predicated  upon  the 
Idea  that  under  our  present  registration  laws, 
an  unregistered  deed  can  never  be  used  as 
color  of  title  and  was  no  doubt  caused  by  the 
headnote  In  Austin  v.  Staten,  126  N.  C  783, 
36  S.  E.  338,  in  which  It  is  declared  to  be  the 
decision  of  the  court  "that  an  unregistered 
deed  does  not  now  constitute  color  of  title." 
An  examination  of  this  case,  however,  will 
disclose  that  the  headnote  is  too  broadly  stat- 
ed, and  goes  entirely  beyond  the  scope  and  ef 
feet  of  the  decision.  The  portion  of  our  pres- 
ent registration  law  (ordinarily  spoken  of  as 
the  "Connor  Act."  Bevisal  1905,  S  980)  was 
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not  designed  to  interfere  with  tbe  doctrine  of 
maturing  title'  by  adverse  occupation  and 
does  not  do  so  except  to  the  extent  as  limited 
and  defined  in  tiie  decision  referred  to. 
There  is  a  decided  intimation  to  this  effect  in 
Collins  V.  Davis,  132  N.  C,  at  page  111/43  S. 
£3.  579.  The  law  was  enacted  in  order  to  es- 
tablish and  declare  the  rights  of  persons  who 
claim  under  the  same  title,  intended  to  be  the 
true  title,  or  the  one  presumably  the  true 
title,  because  both  parties  claim  xmder  a  com- 
mon grantor,  and  undertook  to  do  this  by 
simply  applying  to  deeds,  and  contracts  con- 
cerning, realty  and  leases  of  land  of  over 
three  years  duration,  the  same  provisions 
that  had  long  prevailed  as  to  mortgages,  to- 
wit,  that  no  such  Instruments  should  be  valid 
to  pass  the  property  as  against  creditors  or 
purchasers  for  value,  but  from  the  registra- 
tion thereof.  In  Austin  v.  Staten,  supra,  the 
plaintiff  claimed  under  a  deed  to  himself  from 
H.  W.  Staten  and  two  others,  dated  March  31, 
1896,  registered  the  same  day.  The  defend- 
ant claimed  under  a  deed  from  himself  to  the 
same  parties  dated  December  31,  1887,  regis- 
tered May  81,  1897.  It  will  be  noted  that 
there  both  parties  claimed  from  the  same 
grantor,  and  the  plaintiff's  deed,  though  dated 
nine  years  or  more  later  than  the  defendant's, 
had  been  registered  more  than  a  year  prior  to 
defendant's  deed.  There  were  questions  of 
fraud  involved  in  the  case,  in  no  way  materi- 
al to  the  point  now  considered.  By  the  ex- 
press provisions  of  the  registration  act,  the 
plaintiff,  on  the  record  and  face  of  the  papers, 
had  the  superior  right  because  his  deed  had 
been  first  registered.  Defendant  then  toolc 
the  position  that  though  his  deed,  by  virtue 
of  the  registration  acts,  was  avoided  as 
against  plaintiff,  yet  the  same  was  good  as 
color  of  title,  and  proposed  to  maintain  his 
title  by  showing  occupation  under  his  unreg- 
istered deed  for  seven  years.  The  court  held 
that  to  allow  this  would  be  "in  effect  to  de- 
stroy chapter  147,  p.  233,  Acts  1885  [the  Con- 
nor act  referred  to],  and  this  we  cannot  do.'* 
Whatever  might  be  the  position  of  the  court 
If  this  were  an  open  question,  we  think  It 
clear  that  the  principle  there  announced  must 
be  confined  to  the  facts  of  the  case  to  wTilch 
it  was  then  applied,  and  does  not  extend  to  a 
claim  by  an  adverse  possession  held  contin- 
uously for  the  requisite  time  under  deeds 
foreign  to  the  true  title  or  entirely  Independ- 
ent of  the  title  under  which  plaintiff  makes 
his  claim.  As  to  such  deeds  and  claimants, 
our  present  registration  law  does  not,  and 
does  not  intend  to,  modify  or  Interfere  with 
the  doctrine  of  maturing  title  by  adverse  oc- 
cupation as  heretofore  expounded  and  appli- 
ed by  the  decisions  of  this  court. 

At  the  time  the  evidence  was  offered,  the 
plaintiff  had  Introduced  a  line  of  deeds  con- 
necting himself  with  the  Sprague  grant  cover- 
ing the  land  in  controversy.  Defendant  then 
offered  a  line  of  deeds  taking  their  source  in 
a  grant  to  one  J.  L.  Hawkins,  also  covering 
the  land  in  controversy,  and  proposed  to  offer 
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evidence  to  show  continuous  and  adverse  oc- 
cupation under  these  deeds  for  seven  years 
next  before  action  brought  The  deeds  not 
being  registered,  the  court,  acting  no  doubt 
on  this  syllabus,  excluded  the  testimony,  and 
in  this  there  was  error.  The  plaintiff,  how- 
ever, contends  that,  though  this  may  have 
been  erroneous,  it  afterwards  became  harm- 
less, ajQd  the  same  was  in  fact  cured  by  tes- 
timony subsequently  offered  by  him  showing 
that  plainUff  had  also  the  better  title  to  the 
land  in  controversy  under  this  very  Hawkins 
grant,  and  if  this  be  true,  then  the  plaintiff 
and  defendant  do  claim  title  from  the  same 
source,  and  the  ruling  would  come  directly 
within  the  correct  principle  of  Austin  v. 
Staten,  supra.  This  would  be  a  satisfactory 
and  complete  reply  to  defendant's  position, 
but  that  the  case  states  that  plaintiff's  line 
of  deeds,  which  connect  him  with  the  Hawkins 
grant,  cover  but  83  acres  and  only  a  part  of  the 
land  in  controversy.  The  defense,  then,  of 
title  by  adverse  occupation  was  open  to  de- 
fendant as  to  all  the  land  in  dispute  outside 
of  the  83  acres,  and  as  to  such  land  the  deeds 
of  defendant  were  good  as  color  of  title 
without  registration,  and  the  evidence  should 
have  been  received  on  that  question.  This 
is  not  an  action  of-  ejectment  simply,  in 
which,  when  a  defendant  fails  to  disclaim 
but  enters  a  general  denial,  a  recovery  of  the 
any  portion  of  the  land  was  sometimes  held 
to  warrant  a  general  verdict  in  plaintiff's 
favor.  Here,  the  defendant  in  his  answer 
has  set  out  and  described  by  metes  and 
bounds  the  land  which  he  claims,  and  on 
which  he  admits  he  has  entered  and  cut  tim- 
ber, claiming  the  right  to  do  so.  He  offers 
evidence  tending  to  make  his  assertion  good 
as  to  part  of  the  land,  and  this  is  denied  him 
by  an  adverse  and  erroneous  ruling  of  the 
court  By  reason  of  the  verdict  rendered, 
pursuant  to  such  ruling,  the  plaintiff  has  ob- 
tained an  injunction  against  the  defendant 
restraining  him  from  entering  or  cutting  tim- 
ber on  any  portion  of  the  land  in  controversy, 
and  this,  we  think,  is  substantial  error,  and 
entitles  the  defendant  to  a  new  trial. 

Apart  from  this,  the  technical  strictness 
of  the  old  law  as  to  the  effect  of  a  failure  to 
disclaim  on  the  part  of  the  defendant  has 
been  very  much  modified,  if  not  altogether 
done  away  with,  except  perhaps,  on  the 
question  of  costs,  as  to  actions  for  land  under 
the  Code.  This  change  and  the  effect  of  cer- 
tain kinds  of  pleading,  as  affecting  the  rights 
of  parties  in  controversies  of  this  character, 
are  well  set  forth  by  Chief  Justice  Smith  in 
Cowles  V.  Ferguson,  90  N.  C.  308,  as  follows : 
"We  do  not  attach  the  same  significance  to 
the  form  of  the  answer,  however  interpreted, 
as  the  court  has  in  its  bearing  upon  the 
rights  of  the  defendant  Assuming  that  the 
defendant  claims  title  and  possession  as 
following  it  to  the  whole  tract,  and  upon  the 
proof  Is  unable  to  make  good  his  claim,  shall 
he  for  this  reason  be  denied  the  right  to  re- 
tain the  part  to  which  he  does  show  title  and 
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possession?  Conceding,  as  we  mnst.  In  re- 
viewing the  mling  of  the  court,  that  by  a 
long  adverse  x>o6session  the  defendant  has 
acquired  title  to  the  part  so  occupied,  and  it 
Is  the  same  If  his  evidence  would  warrant 
the  Jury  in  so  finding,  the  plaintiffs  will  not 
fail  in  their  action,  because  they  do  not  show 
themselves  entitled  to  the  whole  area  claimed 
in  the  complaint,  they  will  recover  so  much 
as  they  show  title  to,  though  less  than  the 
whole;  and  this,  because  the  claim  to  all  is 
a  claim  to  all  the  parts  w:hich  make  the 
whole,  the  greater  Including  the  less.  The 
same  principle  applies  to  the  defense  with 
equal,  if  not  greater,  force.  The  defendant 
cannot  be  denied  the  right  to  retain  so  much 
of  the  land  In  dispute  as  he  proves  himself  to 
be  the  owner  of,  because  bis  assertion  of  title 
and  possession  to  all  could  not  be  sustained. 
He  is  not  to  be  deprived  of  what  Is  his  own 
because  he  claimed  more  than  belongs  to  him. 
Indeed,  his  case  is  stronger,  for  he  retains  all 
to  which  the  plaintiffs  cannot  show  title  in 
themselves,  because,  though  the  defendant's 
possession  may  be  wrongful  as  to  the  true 
owners.  It  Is  not  wrongful  as  to  the  plaintiffs, 
whose  recovery  is  confined  to  what  is  proved 
to  belong  to  tbem.  The  true  and  governing 
rule  applicable  to  conflicting  claims  set  up  to 
the  same  land  by  the  parties  to  the  action  is, 
and  must  be«  that  they  recover  and  retain  re- 
spectively what  each  shows  himself  entitled  to 
upon  the  evidence,  unaffected  by  the  fact  that 
both'  set  up  claims  to  the  whole,  with  this 
qualification,  that  so  much  as  does  not  belong 
to  either  remains  undisturbed  with  the  one 
in  possession.  This  rule,  just  in  Itself,  seems 
to  have  been  subordinated  to  some  technical 
principle  of  pleading  which  refused  to  the  de- 
fendant his  rigbt  to  hold  what  was  his  own, 
because  he  did  not  disclaim  as  to  the  residue 
of  the  tract ;  In  other  words,  he  claimed  too 
much,  and  therefore  cannot  keep  what  is  his 
own.  The  court  was  perhaps  misled  by  what 
Is  said  by  Pearson,  0.  J.,  In  McKay  v.  Glover, 
52  N.  C.  41,  that  Uf  a  plaintiff  succeeds  in 
showing  title  to  any  part  of  the  land  contain- 
ed in  the  demise  of  which  the  defendant  is  In 
possession,  the  jury  may  return  a  general 
verdict;  although,  as  to  the  other  part,  the 
plaintiff  failed  to  show  title.'  But,  he  adds: 
•The  court  may,  in  its  discretion,  direct  the 
jury  to  find  specially  so  as  to  run  the  line 
between  the  plaintiff  and  the  defendant; 
but  the  usual  course  is  not  to  complicate  the 
Inquiry,  and  to  allow  a  general  verdict,  if  the 
plaintiff  makes  out  his  case  as  to  any  part  of 
the  land  held  by  the  defendant,  and  the 
plaintiff  then  takes  out  a  writ  of  possession 
at  his  peril.'  This  is  said  about  the  old  form 
of  the  action  of  ejectment,  whose  object  is  to 
get  possession  for  tbe  lessor  of  the  plaintiff, 
and  the  determination  affects  no  right  of 
property  In  either.  Its  results  are  unlike  the 
result  of  the  action  under  the  Code  of  Civil 
Procedure,  which  may,  as  in  other  actions, 
conclude  and  settle  the  title  when  that  Is 
put  in  issue,  and  such  Is  the  effect  of  the 


judgment  rendered  in  this  case,  if  allowed  to 
stand," 

We  have  only  referred  In  the  opinion  to 
the  case  of  Austin  v.  Staten,  supra,  because 
that  is  the  case  in  which  the  broad  doctrine 
that  an  unregistered  deed  can  never  be  color 
of  title  is  supposed  to  have  had  its  origin  and 
support,  and  we  desired  to  correct  the  erro- 
neous impression  which  the  decision  may 
have  made.  We  are  not  inadvertent  to  the 
cases  of  Lindsay  v.  Beaman,  128  K.  C  189, 
38  S.  B.  811,  and  Utley  v.'  Railroad,  119  N.  C 
720,  25  S.  B.  1021.  So  far  as  it  affects  the 
question  here  considered,  Lindsay  v.  BeamaD 
only  passed  on  the  record  of  a  partition  pro 
ceeding  as  color  of  title.  The  effect  of  ah 
unregistered  deed  as  color  was  in  no  way  in 
volved  in  the  decision,  and  the  expression  of 
the  judge  as  to  this  was  entirely  obiter.  Tbe 
decision  In  Utley  v.  Railroad,  supra,  is  Ifi 
accord  with  our  present  ruling  except  as 
modified  by  Austin  v.  Staten,  and  in  the  re 
strlcted  interpretation  we  have  here  given 
this  last  case.  It  might  well  be  suggested 
that  in  Austin  v.  Staten  the  unregistered 
deed  relied  on  as  color  could  not  avail  for 
any  such  purpose,  because,  until  a  second 
deed  was  executed  and  registered,  the  first 
passed  the  title,  and  a  deed  never  operates 
as  color  which  conveys  the  real  title.  Where 
a  second  deed  is  registered,  however,  the 
effect  of  a  prior  unregistered  instrument  aa 
color  will  always  be  presented,  and  we  have 
considered  it  proper  to  approve  the  decision 
in  Austin  v.  Staten,  to  the  extent  as  indica- 
ted and  heretofore  expressed. 

There  Is  error,  and  a  new  trial  will  be 
awarded. 

New  trial. 

WALKER,  J.,  concurs  in  result 


a*l  N.  C  840) 

ALLEN    y.    ATLANTA    ft    O.    AIR    LINE 
RY.    CO. 

(Supreme  Court  of  North  Carolina.    Mmj  Id, 
1006.) 

RaILBOAOS— CbOSSINO    ACCIDBNT-^COirTBIBU- 
TOBT  NEGLIQENCE. 

Plaintiff's  intestate  walked  on  the  crossinf 
of  defendant  railroad,  and  was  struck  and  killed 
by  defendant's  train.  If  intestate  had  looked  at 
a  point  20  yards  from  the  crossing  she  coald 
have  seen  down  the  railroad  in  the  directioo 
from  which  the  train  approached  for  a  distance 
of  200  vards,  but  she  went  on  the  crosai&g  with* 
oat  looking,  listening,  taming  her  head,  or  pay- 
ing any  attention  to  the  train.  HMj  that  she 
was  guilty  of  contributory  negligence  as  a  mat- 
ter of  law. 

[Ed.  Note. — For  cases  In  point,  see  vol.  41. 
Cent  Dig.  Rairoads,  SS  10ia-104&] 

Appeal  from  Superior  Court,  CleTeland 
County;   Justice,  Judge. 

Action  by  J.  B.  Allen  as  administrator  of 
N.  A.  Allen,  deceased,  against  Atlanta  k 
Charlotte  Air  Line  Railway  Company.  From 
a  judgment  for  defendant,  plaintiff  appealf* 
Affirmed. 
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Qninn  &  Hamrick,  for  appellant  Geo.  F. 
BasoD,  and  W.  B.  Rodman,  for  appellee. 

PER  CURIAM.  The  plaintiff's  evidence 
was  to  the  effect  that  the  intestate  walked  on 
the  railroad  crossing,  and  was  killed  by  the 
defendant's  train,  and  that  the  intestate  at 
a  point  20  yards  from  the  crossing,  by  simply 
looking,  could  have  seen  down  the  railroad 
200  yards  in  the  direction  from  which  the 
train  approached.  The  testimony  of  the 
plaintiff  further  showed  that  the  Intestate 
did  not  look,  listen,  or  turn  her  head,  and 
was  paying  no  attention  to  the  train.  On 
this  testimony,  the  court  was  clearly  correct 
in  giving  an  adverse  intimation  as  to  the 
plaintiff's  right  to  recover. 

No   error. 


(141  N.  C.  339) 

AIKEN  V.  BHODHISS  MFG.  CO. 

(Supreme  Court  of  North  Carolina.     May  16, 
1906.) 

1.  APPEAIi^-DlSCBETION. 

Where  an  application  to  amend  the  sum- 
mons by  making  a  corporation  a  party  defend- 
ant was  denied  by  the  trial  court  without  giving 
any  reasons,  it  would  be  presumed  on  appeal 
that  the  motion  was  denied  in  the  exercise  of 
the  trial  court's  discretion. 

[Ed.  Note. — For  cases  in  point,  see  vol  8, 
Cent.  Dig.  Appeal  and  Error,  i  3824.] 

2.  Sake — ^Aoditional  Parties. 

Where  a  corporation  sought  to  be  joined  as 
a  party  defendant  was  a  proper  but  not  a  neces- 
sary party,  the  denial  of  such  application  in  the 
exercise  of  court's  discretion  was  not  reviewable 
on  appeal. 

Appeal  from  Superior  Court,  Burke  Coun- 
ty ;  Justice,  Judge. 

Action  by  Purl  Aiken,  by  his  next  friend, 
against  the  Rhodhiss  Manufacturing  Com- 
pany. From  an  order  denying  plaintiff's 
application  to  amend  a  summons,  be  appeals. 
Affirmed. 

Avery  &  Avery,  for  appellant 

PER  CURIAM.  The  plaintiff  moved  to 
amend  the  summons  and  complaint  by  mak- 
ing the  Fidelity  &  Casualty  Company  of 
New  York  a  defendant  and  for  process 
against  said  company.  The  plaintiff,  upon 
the  facts  set  out  in  his  complaint,  might 
have  brought  his  action  against  the  defendant 
and  the  said  Casualty  Company.  The  said 
company  is  not,  however,  a  necessary  party, 
for  the  plaintiff  may  prosecute  his  action 
against  the  defendant  alone.  His  honor 
denied  the  motion  without  giving  any  rea- 
sons. As  there  is  a  presumption  in  favor  of 
the  correctness  of  the  niling,  we  assume 
bis  honor  denied  the  motion  in  the  exercise 
of  his  discretion.  As  the  Casualty  Com- 
pany is  a  proper,  but  not  at  all  a  necessary 
party,  his  honor  had  the  right  to  exercise 
his  sound  discretion,  which  is  not  review- 
able Jarrett  v.  Gibbs,  107  N.  C.  304.  12  S. 
E.  272;   Henderson  v.  Graham,  84  N.  C.  496. 

Affirmed. 


(141  N.  C.  224) 

MILLIKEN  V.  DENNY. 

(Supreme  Court  of  North  Carolina.    April  24. 

1906.) 

1.  Easements— Acquisition. 

An   easement   may   be  acquired   either   by 
grant,  dedication,  or  prescription. 
^[Ed.   Note.— For  cases  in  point,  see  voL  17, 
Cent.  Dig.  Easements,  §§  1,  13,  35,  42.] 

2.  Dedication—Designation  in  Plats  and 
Sale  of  Ix)ts. 

Dedication  may  be  either  by  express  lan- 
guage, reservation,  or  by  conduct  showing  an 
mtention  to  dedicate,  which  conduct  may  operate 
as  an  express  dedication,  as  when  a  plat  is 
made  showing  streets,  alleys,  or  public  squares, 
and  land  sold  either  by  express  reference  to  such 
plats  or  by  showing  that  they  were  used  and 
referred  to  in  the  negotiations. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  16w 
Cent  Dig.  Dedication,  H  12,  34.] 

3.  Same— Evidence. 

Where  plaintiff  claimed  the  right  to  use 
an  alley  by  virtue  of  an  alleged  dedication  by  a 
remote  grantor,  evidence  on  the  issue  of  dedica- 
tion as  to  the  understanding  of  the  public  re- 
garding the  alley  11  years  afterwards  was  fai- 
admissible. 

4.  Same. 

Where,  on  the  issue  of  a  dedication  of  an 
alley,  a  witness,  when  asked  regarding  the  ter- 
mmi  of  the  alley,  replied  that  it  was  from  one 
street  to  another,  and  he  did  not  know  how 
much  farther,  bis  testimony  was  properly  ex- 
cluded. 

5.  Same. 

Where  plaintiflF  claimed  a  right  to  use  an 
alley  on  which  his  property  abutted  by  vuftue 
of  an  alleged  dedication  tnereof  by  a  remote 
grantor,  a  map  made  long  after  such  grantor's  ' 
deed,  there  being  nothing  connecting  the 
map  with  the  deed  or  showing  that  such  grantor 
knew  anything  of  it,  was  inadmissible. 

6.  Sams. 

Where,  at  the  time  of  executing  a  deed  of 
property,  the  grantor  neither  expressly  or  by 
implication  dedicated  a  strip  of  land  in  the  deed 
referred  to  as  an  alley  to  the  use  of  the  lot  con- 
veyed, thereby  creating  an  easement  ai^urte- 
nant  thereto,  which  passed  with  the  title  to  the 
lot  to  a  subsequent  grantee,  nothing  thereafter 
said  or  done  by  the  parties  would  impose  the 
burden  on  the  property. 

[Ed.  Note. — For  cases  in  pohit,  see  vol.  15. 
Cent  Dig.  Dedication,  §  13.] 

7.  Same— Intention. 

The  question  whether  one  has  dedicated 
land  to  the  use  of  the  public  is  one  of  inten- 
tion. 

[Ed.  Note. — ^For  cases  in  pomt,  see  voL  15, 
Cent  Dig.  Dedication,  J  18.] 

8.  Same  —  Convetance  —  CoNSTEUonoN  — 
Estoppel. 

A  deed  of  property  describing  the  same  as 
running  from  a  certain  stone,  "thence  north  84 
degrees  22  minutes  west,  340  feet,  along  the 
south  side  of  the  10-foot  alley,"  did  not  of  it- 
self impose  an  easement  on  the  alley  referred 
to  which  passed  to  the  grantee  or  estopped  the 
grantor  from  closing  such  alley. 

[Ed.  Note. — For  cases  in  pomt,  see  voL  16^ 
Cent  Dig.  Dedication,  {  77.] 

9.  Same  —  Easement  —  Sufficiency  of  Evi« 
dence. 

Evidence  examined,  and  Tield  insufficient  to 
show  an  alleged  dedication  of  an  alley  whereon 
plaintiff's  property  abutted  or  the  impositioo 
of  a  private  easement  thereon. 

Appeal    from    Superior    Court,    Qullforo 
County;  Ward,  Judge. 
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Action  by  X  M.  Mllllken  against  O.  W. 
Denny.  Judgment  for  defendant,  and  plain- 
tiff appeals.    No  error. 

King  &  Kimball,  for  appellant  Doug- 
las &  Douglas  and  Scales,  Taylor  &  Scales, 
for  app<>llee. 

CONNOR,  J.  When  this  cause  was  before 
us  at  the  Spring  term,  1904,  upon  demurrer 
to  plaintiff's  complaint,  we  were  of  the 
opinion,  and  so  decided,  that  the  mere  fact 
that  the  deed  from  Geo.  A,  Dick,  trustee, 
and  Mrs.  Mary  A.  Dick,  the.  beneficial  owner, 
to  Mrs.  Julia  P.  Dick,  called  for  a  ''stone," 
thence  north  84  degrees  and  22  minutes 
west,  840  feet,  along  the  ^uth  side  of  the 
10-foot  alley,  was  not  per  se  sufficient  to 
impose  an  easement  upon  the  10  feet  of 
land  referred  to  as  an  alley,  which  passed 
to  the  owners  of  the  lot  conveyed.  When  the 
decision  of  this  court  was  certified  to  the 
superior  court  of  Guilford,  the  plaintiff,  by 
leave  of  the  court,  amended  his  complaint 
to  meet  the  objection  raised  by  the  demur- 
rer, by  alleging  "th^t  at  the  time  the  land 
was  conveyed  by  George  A.  Dick,  trustee, 
and  Mrs.  Mary  E.  Dick,  to  Mrs.  Julia  P. 
Dick,  the  said  grantors  in  said  deed  owned 
said  10-foot  alley  and  the  land  on  Percy  and 
Chestnut  streets  on  the  opposite  side  of  said 
alley  from  the  above  desci'ibed  lot,  and  the 
said  grantors  conveyed  said  lot  next  Summit 
avenue,  a  part  of  which  was  afterwards 
conveyed  to  plaintiffs,  to  Julia  P.  Dick,  and 
the  said  land  across  said  alley  to  Geo.  A. 
Dick,  and  left  the  alley  open  between  said 
lots  for  the  benefit  thereof,  and  because  by 
doing  60  the  said  lots  were  rendered  more 
convenient  and  more  valuable  to  the  own- 
ers." They  further  allege  that  said  alley 
was  opened  and  dedicated  to  the  use  of  the 
owners  of  said  lots,  and  also  to  the  use  of 
the  public  when  said  lot  was  conveyed  as 
aforesaid,  and  said  alley,  being  so  opened, 
was  being  used  by  the  owners  of  said  lots 
and  by  the  defendant  up  to  the  time  de- 
fendant took  a  deed  therefor  and  closed 
said  alley;  *'that  said  alley  was  distinctly 
dedicated  to  the  use  of  the  owners  of  said 
lots  by  being  left  unconveyed  when  the 
said  lots  were  conveyed  as  aforesaid,  by 
being  open  to  use  of  the  owners  of  said 
lots  and  the  public  generally,  by  being  ac- 
tually kept  open  and  used  by  the  owners 
of  the  lots  and  the  public  from  the  time  of 
said  original  conveyance,  etc.;  that  it  was 
the  purpose  and  intenticm  of  Mrs.  Dick  aiid 
her  trustee,  and  of  the  other  persons,  who 
conveyed  either  of  the  lots,  when  the  con- 
veyance was  made,  to  dedicate  said  alley 
to  the  use  of  the  owners  of  said  lots  for  all 
time;  and  that  same  was  so  dedicated." 
The  amendment  to  the  complaint  alleges  a 
dedication  of  the  alley  by  Geo.  A.  Dick, 
trjistee,  and  Mrs.  Mary  E.  Dick,  to  the  use 
both  of  the  grantees  of  the  lots  and  their 
successors  in  title  and  to  the  public  at  the 
time  of  executing  the  deed  to  Mrs.  Julia  P. 


Dick.  The  manner  of  dedication.  It  Is  al- 
leged, "was  by  being  left  unconveyed  when 
the  lot  was  conveyed  as  aforesaid-**  It 
is  not  very  clear  from  the  language  of  the 
amendment  whether  the  plaintiff  claims  an 
easement  in  the  10  feet  of  land  called  an 
alley  in  the  deeds  as  appurtenant  to  his 
lot  as  a  private  way  dedicated  to  the  use 
of  both  lots,  or  as  a  public  alley.  Of  course, 
if  the  land  was  dedicated  to  the  use  of  the 
public,  over  which  all  persons,  without  re- 
gard to  the  ownership  or  use  of  the  adjoining 
property,  might  pass,  it  becan^e,  upon  ac- 
ceptance by  the  public,  a  public  highway, 
which  excludes  the  Idea  of  private  owner- 
ship. No  Issues  were  tendered  by  plaintiff. 
There  being  no  allegation  nor  evidence  that 
the  way  was  ever  accepted  by  the  public 
— ^that  is,  by  the  duly  constituted  author- 
ities— we  assume  that  plaintiff's  claim  is 
based  upon  an  easement  appurtenant  to  the 
lot  conveyed  by  Mrs.  Dick  to  Mrs.  Julia  P. 
Dick,  the  title  to  which  by  successive  con- 
veyances is  vested  in  him.  Boyden  v.  Achen- 
bach,  79  N.  a  539;  Kennedy  v.  Williams, 
87  N.  C  6.  It  is  elementary  learning,  laid 
down  in  all  of  the  books  and  adjudged 
cases  on  the  subject,  that  an  easement  may 
be  acquired  either  by  grant,  dedication,  or 
prescription.  The  plaintiff  says  that  the 
easement  which  he  claims  was  acquired 
by  dedication,  and  that  such  dedication  is 
evidenced  by  the  fact  that  the  alley  was 
not  conveyed  when  the  lots  were  conveyed. 
It  is  well  settled  that  dedication  may  be 
either  by  express  language,  reservation,  or  by 
conduct  showing  an  intention  to  delicate. 
Such  conduct  may  operate  as  an  express 
dedication,  as  when  a  plat  is  made  showing 
streets,  alleys,  or  public  squares,  and  the 
land  is  sold,  either  by  express  reference 
to  such  plats,  or  by  showing  that  they  were 
used  and  referred  to  in  the  negotiation,  as 
in  Moose  v.  Carson,  104  N.  C.  431,  10  S.  B. 
689,  7  L.  R.  A.  548,  17  Am.  St  Rep.  681;  by 
Conrad  v.  Land  Co.,  126  N.  C.  776,  36  S. 
E.  282;  Hughes  v.  Clark,  134  N.  C.  457,  46 
S.  E.  956,  47  S.  E.  462.  The  plaintiff  ban 
does  not  allege  that  any  plat  was  shown 
or  In  existence  when  the  lot  was  conveyed 
to  Mrs.  Julia  P.  Dick,  or  that  she  took  title 
with  an  understanding,  or  that  there  was 
any  agreement  made  between  the  grantws 
and  grantees  that  the  alley  was  to  be  k^t 
open.  He  says  that  the  grantors  left  the 
said  alley  open  between  said  lots  for  the 
benefit  thereof,  and  because  by  so  doing 
the  said  lots  were  rendered  more  convenient 
and  mwe  valuable  to  the  owners.  "The 
said  alley  was  opened  and  dedicated  to  the 
use  of  the  owners  of  said  lots." 

We  think  that  upon  a  fair  construction 
of  the  amended  complaint  the  plaintiff  al- 
leges that,  omitting  any  reference  to  the 
title  of  the  trustee,  Mrs.  Dick,  being  the 
owner  of  the  entire  tract,  conveyed  AugnsC 
14,  1895,  to  Mrs.  Julia  P.  Dick,  the  lot  now 
owned  by  plaintiff  by  the  following  dcscrip- 
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tloD:  ''Beginning  at  a  «tone  on  Ohestnnt 
street  10  feet  south  of  the  sontbwest  comer 
of  Geo.  A.  Dick's  home  lot ;  running  thence 
along  Chestnut  street,  south  8  degrees  and 
45  minutes  west,  378^^  feet,  to  a  stone; 
thence  south  84  degrees  and  22  minutes  east, 
816^  feet,  to  a  stone  on  Percy  street; 
thence  north  6  degrees  and  39  minutes  east, 
889  feet,  to  a  stone ;  thence  north  84  degrees 
and  22  minutes  west,  840  feet,  along  the 
south  line  of  the  10-foot  alleyway*  contain- 
ing three  acres.'* — and  thereby  dedicated 
said  alley  to  the  use  of  the  owners  of  said 
lots.  It  is  said  in  defendant's  brief  that  the 
lot  was  given  to  Mrs.  Julia  P.  Dick  but  only 
the  description  is  set  out  In  the  record  and 
there  is  no  evidence  in  regard  to  the  consid- 
eration qpon  which  the  deed  was  made.  His 
honor  was  of  the  opinion  that  upon  the 
whole  of  the  evidence  plaintiff  was  not  en- 
titled to  the  relief  demanded,  and  rendered 
judgment  dismissing  the  action.  Before 
considering  the  exception  to  the  ruling  of 
his  honor  in  this  respect,  it  is  necessary  to 
.  p'ass  upon  his  exceptions  directed  to  the 
exclusion  of  testimony.  Plaintiff  was  asked 
In  regard  to  "the  understanding  of  the  pub- 
lic about  the  alley  at  the  time  he  purchas- 
ed." This,  upon  objection,  was  excluded. 
Plaintiff  purchased  the  lot  in  1901.  We  con- 
cur with  his  honor  that  the  testimony  was 
not  competent.  The  plaintiff  was  claim- 
ing by  virtue  of  an  alleged  dedication  by 
Mrs.  Dick  in  August,  1890.  We  cannot  per- 
ceive how  the  understanding  of  the  public 
11  years  afterwards  was  relevant  to  that 
question.  Plaintiff  was  asked  regarding  the 
termini  of  the  alley  and  his  answer  showed 
that  he  did  not  know.  He  says,  "From 
Percy  street  across  Chestnut  street,  and  I 
do  not  know  how  much  further."  The  ruling 
was  correct  The  other  exceptions  are  di- 
rected to  the  exclusion  of  a  map  made 
long  after  the  deed  to  Mrs.  Julia  P.  Dick. 
There  is  nothing  connecting  the  map  with 
the  deed  or  tending^  to  show  that  Mrs.  Dick 
knew  anything  of  it  These  exceptions  are 
not  pressed  in  plaintiff's,  brief.  We  have 
considered  them  in  examining  the  entire 
evidence.    They  cannot  be  sustained. 

We  are  thus  brought  to  a  consideration  of 
his  honor's  ruling  upon  defendant's  demurrer 
to  the  evidence.  Very  much  of  the  evidence 
is  directed  to  the  manner  in  which  the  10 
feet  of  land,  referred  to  in  the  deeds  as  an 
alleyway,  has  been  used  since  the  execution 
of  the  deed  of  August,  1890.  As  20  years 
have  not  passed  since  that  date,  plaintiff 
concedes  that  he  has  not  established  a  right 
to  the  easement  by  prescription.  We  find 
no  evidence  of  any  declaration  made  by  Mrs. 
Dick  or  her  trustee  Geo.  A.  Dick  cotempora- 
neous  with  or  subsequent  to  the  deed.  If 
Mrs.  Dick  did  not  at  the  time  she  executed 
the  deed  of  August  1890,  either  expressly  or 
by  Implication,  dedicate  the  strip  of  land  re- 
ferred to  as  an  alley  to  the  use  of  the  lot 
conveyed  to  Mrs,  Julia  Dick  thereby  creating 


an  easement  appurtenant  thereto  which 
passed  with  the  title  to  the  plaintiff,  noth- 
ing said  or  done  by  the  persons  thereafter 
could  impose  the  burden  thereon.  The  de- 
scription in  the  deeds  made  by  her  do  not 
cover  the  land,  therefore  the  titie  remained 
in  her  and  passed  to  defendant  in  the  same 
plight  and  condition  as  she  held  it  We  are 
thus  brought  to  a  consideration  of  the  ques* 
tion  whether,  in  the  language  of  the  com- 
plaint the  strip  of  10  feet  was  dedicated  "by 
being  left  unconveyed  when  the  lots  were 
conveyed."  The  authorities  in  regard  to 
acts  which  will  by  implication  operate  to 
impose  an  easement  upon  land  are  more 
numerous  than  uniform.  After  reviewing  a 
large  number  of  decisions,  Mr.  Washburn 
says:  "The  acts  and  declarations  of  the  land- 
owner indicating  the  intent  to  dedicate  his 
land  to  the  public  use,  must  be  unmistakable 
in  their  purpose  and  decisive  in  their  char- 
acter to  have  that  effect"  .  Basements'  (8d 
Bd.)  188.  The  question  whether  one  has 
dedicated  his  land  to  the  use  of  the  public 
is  pne  of  intention.  "There  can  be  no  such 
dedication  contrary  to  the  intention  of  the 
landowner.  The  intention  to  dedicate  must 
clearly  appear,  though  such  Intention  may 
be  shown  by  deed,  by  words*  or  by  acts. 
If  by  words,  the  words  must  be  unequivocal 
and  without  ambiguity.  If  by  acts  they 
must  be  such  acts  as  are  inconsistent  and 
Irreconcilable  with  any  construction  except 
the  assent  of  the  owner  of  such  dedication." 
Jones  on  Basements,  S  425;  13  Oyc.  451. 
We  find  that  the  question  as  to  what  act  or 
conduct  will  amount  to  a  dedication  of  one's 
land  to  public  use  as  a  highway  has  been 
often  considered  by  the  courts  of  this  coun- 
try. Gibson,  C.  J.,  in  Gowen  v.  Philadelphia 
Bx.  Co.,  5  Watts  &  S.  (Pa.)  148,  40  Am.  Dec. 
489,  discussed  it  at  length,  drawing  the  dis- 
tinction between  a  dedication,  and  a  mere 
license.  An  examination  of  the  decided 
cases  discloses  that  in  almost  every  case 
where  a  private  right  of  way  was  asserted, 
express  language  is  found  in  the  deed  de- 
scribing and  defining  such  rights,  the  litiga- 
tion growing  out  of  a  difference  of  construc- 
tion. In  the  absence  of  any  such  language 
indicating  that  an  easement  was  created 
over  lands  of  the  grantor  not  included  in  the 
description,  constituting  a  perpetual  burden 
upon  them,  the  evidence  should  be  clear  and 
unmistakable. 

It  may  well  be  that,  as  Airs.  Dick  owned 
other  land  lying  back  of  the  lots  conveyed, 
she  reserved  the  alley  for  her  own  use  or 
that  as  she  was  providing  homes  for  her 
/>wn  children  she  reserved  the  alley  confer^ 
ring  upon  them  a  license  to  use  it  without 
any  Intention  of  imposing  a  permanent  ease- 
ment upon  it  The  testimony  casts  no  light 
upon  her  purpose,  and,  in  the  absence  of 
testimony  tending  to  show  that  she  dedi- 
cated it  as  alleged,  there  was  nothing  to  be 
submitted  to  the  Jury.  The  evidence  does 
tend  to  show  that  plaintiff  and  others  sup- 


870 


63  SOUTHEASTERN  REPOBTEB. 


(N.  C 


posed  that  the  alley  was  a  private  way. 
This  was  so  because  of  the  manner  in  which 
It  was  used,  and  upon  the  question  of  pre- 
scription was  both  relevant  and  forceful, 
but  threw  no  light  upon  Mrs.  Dick's  intention 
in  reserving  it  at  the  time  she  executed  the 
deed  to  Mrs.  Julia  P.  Dick.  Mr.  Cone,  who 
purchased  the  lot  in  1895,  and  sold  to  plain- 
tiff, says  that  no  verbal  representation  was 
made  to  him  In  regard  to  the  property.  He 
does  not  remember  that  any  map  was  shown 
him.  We  do  not  think  that  the  language 
of  Mrs.  Dick's  deed  estopped  her  from  clos- 
ing the  alley,  and  whatever  right  she  had 
passed  to  her  grantee,  the  defendant  If 
purchasers  of  property  wish  to  acquire  a 
right  of  way  or  other  easement  over  other 
lands  of  their  grantor  it  is  very  easy  to  have 
it  so  declared  In  the  deed  of  conveyance.  It 
would  be  a  dangerous  invasion  of  rights  of 
property  after  many  years  and  after  the 
removal  by  death  or  otherwise  of  the  orig- 
inal parties  to  the  deed  and  conditions  have 
changed  to  impose,  by  implications,  upon 
the  slippery  memory  of  witnesses,  such  bur- 
dens on  land.  No  party  to  the  deeds  made 
by  Mrs.  Dick  respecting  this  property  was 
called.  No  one  testifies  to  any  declaration 
of  either  grantors  or  grantees.  The  testi- 
mony, when  analyzed,  leaves  nothing  to 
guide  us,  as  to  Mrs.  Dick's  intention,  than 
the  language  of  the  deed  itself.  There  is 
no  evidence  respecting  the  value  of  the  prop- 
erty at  the  date  of  the  deed,  or  to  what  ex- 
tent, if  at  all,  the  alley  affected  its  value.  It 
does  not  appear  that  It  was  necessary  to  the 
use  of  the  property  that  a  right  of  way  over 
this  alley  should  attach.  It  was  bounded  on 
two  sides  by  streets.  "No  implication  of  a 
grant  of  a  right  of  way  can  arise  from  proof 
that  the  land  granted  cannot  be-  conveniently 
occupied  without  it  Its  foundation  rests  on 
necessity,  not  convenience."    14  Cyc.  1173. 

Upon  consideration  of  the  entire  evidence, 
we  are  of  the  opinion  that  his  honor  properly 
sustained  defendant's  demurrer. 

There  is  no  error. 


(141  N.  C.  210) 

DOBBINS  et  al.  v.  DOBBINS  et  al. 

(Supreme  Ck>urt  of  North  Carolina.    April  24, 

190a) 

1.  TBIAI/— IWSTBUCnOKS— INVADIKO  PbOVINOB 
OF   .TURY. 

Under  Code  1883,  S  413  (Revisal  1905,  S 
535),  providing  that  no  jud^e  in  his  charge  to  a 
petit  jury  shall  ^ve  an  opmion  whether  a  fact 
18  fully  or  suflSciently  proven,  it  was  error  for 
the  court  in  a  partition  suit,  in  which  there 
was  a  disputed  fact  depending  on  the  credibility 
of  witnesses,  to  charge  that  **on  the  evidence*' 
plaintiffs  were  not  entitled  to  recover,  and  that 
the  jury  should  answer  on  the  issue,  **No." 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  §§  436-43&I 

2.  Appeal  —  Instructions  —  Objections  not 
Raised  at  Trial. 

A  judgment  will  not  be  reversed  on  appeal 
because  of  an  error  in  an  instruction  which  the 
exception  taken  to  the  instruction  did  not  pre- 
sent to  the  trial  court 


8.  Tenancy  in  Common— Natube  or  Posses- 
sion. 

Tenants  in  common  hold  their  estates  by 
several  and  distinct  titles,  but  by  unity  of  pos- 
session, and  hence  an  entrv  or  possession  by  one 
inures  to  the  benefit  of  his  co-tenants,  not 
only  as  concerns  themselves,  'but  also  aa  to 
strangers. 

[Ed.  Note. — For  cases  in  point,  see  voL  4S, 
Cent  Dig.  Tenancy  in  Common,  f  29.] 

4.  Same— Advebsb  Possession — Disseisin. 

Where  a  tenant  in  common  and  those  under 
whom  she  claimed  held  ezclurive,  quiet,  and 
peaceable  possession  of  the  entire  common  prop- 
erty for  more  than  40  years  without  any  de- 
mand or  claim  for  an  accounting  of  rents  and 
profits,  it  will  be  presumed  that  there  was  an 
actual  ouster  of  the  other  co-tenants'  poesession 
at  the  beginning  and  not  at  the  end  of  sncfa 
period,  and  that  the  possession  of  the  tenant 
in  possession  was  adverse,  and  converted  tlie 
estate  in  common  into  one  in  severalty,  and 
defeated  the  rights  of  the  co-tenants  who  were 
ousted  and  their  successors  in  the  land. 

5.  Same — ^Disability  of  Pasties. 

Disability  of  some  of  the  parties  claiming 
an  interest  in  land,  which  originally  was  com- 
mon property  during  the  period  when  the  posses- 
sion hela  by  certain  of  the  co-tenants  and  those 
under  whom  they  claimed  was  adverse,  did  not 
rebut  the  presumption*  of  ouster  arising  from 
a  continued  adverse  possession  for  more  tiian 
40  years,  where  the  parties  under  disability 
claimed  under  an  ancestor  who  was  under  no 
disability  at  the  time  the  adverse  possession 
commenced. 

Appeal  from  Superior  Court,  Iredell  Coun- 
ty;  Council  1,  Judge. 

Partition  by  David  Dobbins,  by  his  next 
friend,  and  others,  against  Sarah  Dobbins 
and  others.  From  a  judgment  in  favor  of  de- 
fendants, plaintiffs  appeal.    Affirmed. 

Proceeding  for  partition  of  land,  which 
was  transferred  from  the  clerk,  upon  the 
issue  of  sole  seisin  raised  by  the  pleadings, 
and  tried  before  Judge  Coundll  and  a  Jury 
at  January  term,  1906,  of  Iredell  superior 
court.  The  land,  which  consisted  of  two 
tracts,  the  home  and  Holman  tracts,  was 
originally  owned  by  Milas  Dobbins,  who  died 
in  1863,  leaving  two  sons,  Alfred  and  August- 
us Dobbins.  Alfred  died  September  2S,  1878, 
leaving  three  children  by  his  first  maniase, 
George,  Fannie,  and  John,  and  two  by  his 
second  marriage,  David  (one  of  the  plain- 
tiffs), bom  January  22,  1875,  and  Una  Bfay, 
bom  April  12,  1878,  and  married  to  R.  B. 
Stafford  April  9,  1901.  She  died  in  August, 
1905,  leaving  a  child,  R.  E.  Stafford,  Jr.,  then 
8  or  4  years  old,  who  is  the  other  plalntUL 
Aug;2«itus  Dobbins,  the  other  son  of  Milas 
Dobbins,  took  possession  of  the  land  when  his 
father  died,  and  has  remained  in  possession 
until  his  death  in  1901,  when  his  widow, 
the  defendant  Sarah  Dobbins,  continued  hi 
possession  of  the  home  tract  to  the  bring- 
ing of  this  suit,  and  of  the  Holman  tract  un- 
til September  3,  1903;  her  husband  having 
devised  all  of  the  land  to  her  by  his  will, 
which  was  duly  admitted  to  probate  and  in- 
troduced in  evidence.  On  September  3,  1908, 
she  conveyed  the  Holman  tract  to  the  defend- 
ant Geo.  B.  Nicholson,  tmstee,  for  the  nse 
and  benefit  of  the  other  defendants  B.  F. 
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Long,  D.  M.  Furcbes,  and  A.  L.  Coble.  Tbe 
trustee  took  possession  on  that  day  and  has 
held  it  ever  since.  The  court  admitted  the 
evidence  of  the  probate  of  a  paper  writing 
purporting  to  be  the  will  of  Milas  Dobbins, 
the  appointment  of  the  administrator  with 
the  will  annexed,  and  his' qualification.  The 
will  was  not  put  in  evidence,  nor  did  the 
nature  of  Its  contents  in  any  way  appear. 
Plaintiff  objected  to  this  testimony.  At  the 
conclusion  of  the  testimony  "the  court  in- 
structed the  Jury  that,  upon  the  evidence, 
the  plaintiffs  were  not  entitled  to  recover, 
and  they  should  answer  the  issue,  'No.'" 
Plaintiffs  excepted. 

Armfield  &  Turner  and  J.  B.  Armfleld, 
for  appellants.  Furches,  Ck)ble  &  Nicholson, 
for  appellees. 

WALKER,  J.  (after  stating  the  case). 
When  the  plaintiff  had  rested,  there  was  no 
evidence  of  any  possession  of  the  lands  by 
the  defendants.  The  only  testimony  in 
regard  to  it  came  from  the  defendants'  wit- 
nesses, and  the  court  could  not  properly  give 
a  peremptory  instruction  to  find  for  the  de- 
fendants, when  the  burden  of  proof  had 
shifted  to  them  by  the  plaintiffs'  proof  of 
title  in  Milas  Dobbins  and  the  descent  from 
him  to  the  plaintiffs  and  his  other  heirs  men- 
tioned in  the  case.  When  there  is  a  disputed 
fact  depending  for  its  proof  upon  the  testi- 
mony of  witnesses,  the  credibility  of  the 
witnesses  is  always  an  open  question  for  the 
jury;  and  this  is  so,  though  the  testimony 
may  be  all  on  one  side  and  all  tend  one  way. 
In  the  latter  case,  the  Judge  may  charge  the 
jury,  if  they  find  the  facts  to  be  as  testi- 
fied by  the  witnesses,  to  answer  the  issue  in 
a  certain  way,  but  not,  upon  the  evidence, 
so  to  answer  it,  as  by  such  a  charge  he 
passes  upon  the  credibility  of  the  witnesses. 
We  considered  a  similar  instruction  at  this 
term  in  Smith  v.  Lumber  CJo.,  53  S.  B.  233, 
and  such  an  instruction  has  been  condemned 
in  many  previous  decisions  besides  being 
expressly  forbidden  by  statute.  "No  Judge, 
in  giving  a  charge  to  the  petit  Jury,  either  In 
a  civil  or  a  criminal  action,  shall  give  an 
opinion  whether  a  fact  is  fully  or  sufficiently 
proven,  such  matter  being  the  true  office  and 
province  of  the  Jury;  but  he  shall  state  in  a 
plain  and  correct  manner  the  evidence  given 
in  the  case,  and  declare  and  explain  the  law 
arising  thereon."  Code  1883,  S  413 ;  Revisal 
1905,  §  535.  We  should  be  compelled  to  order 
a  new  trial  for  this  error,  if  it  did  not 
clearly  appear  that  the  exception  to  this  in- 
struction was  not  based  upon  this  ground, 
but  was  intended  to  raise  the  question  wheth- 
er the  bare  possession  of  the  defendants 
(nothing  else  being  proved)  was  in  law  suffi- 
cient to  bar  the  plaintiff's  right  of  entry,  and 
to  put  the  case  upon  its  real  merits.  There 
Is  no  reference  made  in  the  brief  of  the 
plaintiffs'  counsel  to  any  error  in  the  instruc- 
tion other  than  the  one  relating  to  the  charac- 
ter of  the  defendants'  possession  and  its  legal 


sufficiency  to  defeat  the  plaintiffs'  recovery. 
In  this  case  the  error  in  the  form  of  the 
instruction  was  not  perhaps,  very  material* 
and  seems  to  have  been  so  regarded  by  tbe 
plaintiffs'  counsel,  as  there  was  no  serious 
controversy  as  to  the  facts,  and  a  new  trial 
on  that  ground  would  be  of  little  or  no 
avail.  Before  leaving  this  part  of  the  case, 
we  will  remark  that  the  case  on  appeal  was 
not  prepared  or  revised  by  the  presiding 
Judge,  who  is  always  careful  and  painstaking; 
and  we  infer  that  the  charge  as  given  was  in 
proper  form,  and  that  it  was  worded  by 
counsel  as  it  is  now  inadvertently;  the  pur- 
pose being  to  present  the  real  question  in- 
volved, without  paying  much,  if  any,  heed 
to  matters  of  form.  We  will  therefore  con- 
sider the  case,  as  counsel  have  done  in  their 
briefs,  as  presenting  the  single  question 
whether  the  defendants'  proof  was  sufficient 
in  itself  to  toll  the  plaintiffs'  entry  and  de- 
feat their  action. 

This  question  has  been  before  this  court 
so  often  that  It  ought  not  now  to  be  difficult 
of  solution.  We  undertook  at  the  last  term, 
as  our  predecessors  had  frequently  done  be- 
fore, to  state  the  principle  of  law  by  which 
such  cases  are  governed.  Some  misunder- 
standing has  arisen  by  failing  to  distinguish 
between  the  doctrine  of  adverse  possession, 
as  applied  to  the  relation  of  tenants  In  com- 
mon and  as  applied  in  ordinary  cases,  where 
there  is  no  such  relation  and  consequently  no 
privity  or  fealty  as  between  the  parties. 
The  distinction  between  an  actual  and  a 
presumed  ouster  has,  perhaps,  not  been  suffi- 
ciently taken  into  account.  We  will  en- 
deavor again  to  "run  and  mark  the  line,"  and 
to  restate  the  principle  of  adverse  possession 
as  applicable  to  tenants  in  common.  Such 
tenants  hold  their  estates  by  several  and 
distinct  titles,  but  by  unity  of  possession,  be- 
cause none  of  them  can  know  his  own 
severalty,  or,  as  Littleton  puts  it,  no  one  of 
them  can  tell  which  part  is  his  own,  and 
for  this  reason  they  occupy  promiscuously; 
theonlyunitybelng  that  of  possession.  2  Blk. 
192.  An  entry  or  possession  by  one  of  the 
tenants  inures  to  the  benefit  of  his  co-tenants, 
not  only  as  concerns  themselves,  but  also  as 
to  strangers.  Locklear  v.  Bullard,  133  N. 
C.  260,  45  S.  B.  580 ;  Carothers  v.  Dunning's 
Lessee,  8  Serg.  &  R.  (Pa.)  381.  There  may 
be  an  entry  or  possession  of  one  tenant  in 
common  which  may  amount  to  an  actual 
ouster,  so  as  to  enable  his  co-tenant  to 
bring  ejectment  against  him;  but  it  must 
be  by  some  clear,  positive,  and  unequivocal 
act,  equivalent  to  an  open  denial  of  his  right 
and  to  putting  him  out  of  the  seisin.  It  is 
needless  to  do  more  than  to  restate  the 
simple  proposition  that  such  an  actual  ouster, 
followed  by  possession  for  the  requisite  time^ 
will  bar  the  co-tenant's  entry.  But  the  law 
goes  further,  and  the  rule  has  been  well 
settled  for  many  years  In  this  state,  as  it  had 
been  before  in  England,  that  when  one  tenant 
in  common  has  been  in  undisturbed 
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ion  and  nse  of  the  land  for  20  years,  In  an 
ejectment  bronght  against  him  by  his  co- 
tenant,  the  Jury  will  be  directed  to  presume 
an  actual  onster  when  the  possession  was 
first  taken,  and  consequently  to  find  a  verdict 
for  the  defendant  Ouster,  or  dispossess- 
ion, says  Blackstone,  is  a  wrong  or  injury, 
that  carries  with  it  the  amotion  of  possession, 
for  thereby  the  wrongdoer  gets  into  actual 
occupation  of  the  land  or  hereditament,  and 
obliges  him  that  hath  a  right  to  seek  his  legal 
remedy,  in  order  to  gain  possession  of  the 
freehold  and  damages  for  the  injury  sustain- 
ed. It  is  effected  by  one  of  the  following 
methods:  (1)  Abatement  (2)  Intrusion.  (3) 
Disseisin.  (4)  Discontinuance.  (5)  Deforce- 
ment The  first  two  consist  in  a  wrongful 
entry  when  the  possession  is  vacant,  an 
ouster  of  a  freehold  in  law.  The  third,  dis- 
seisin, is  a  wrongful  putting  out  of  him  that 
is  seised  of  the  freehold,  an  attack  upon  him 
who  is  in  the  actual  possession  and  turning 
him  out  an  ouster  from  a  freehold  in  deed. 
The  fourth,  discontinuance,  occurs  when  the 
feoffee  of  tenant  in  tail  holds  beyond  the 
life  of  the  feoffor,  under  a  feoffment  for  a 
greater  estate  than  the  latter  can  convey, 
his  possession  thus  retained  being  considered 
as  an  injury  to  the  heir  in  tail,  whose  ancient 
legal  estate  is  thereby  destroyed  or  at  least 
suspended  or  for  awhile  discontinued.  The 
fifth  and  last,  deforcement,  signifies  the  hold- 
ing of  any  lands  or  tenements  to  which  an- 
other person  hath  a  right  and  includes  all  the 
others  and  any  other  species  of  wrong  what- 
soever, whereby  he  who  has  a  right  to  the  free- 
hold is  kept  out  of  possession,  but  is  contra- 
distinguished from  them  in  that  it  is  only  a 
detainer  of  the  freehold  from  him  who  has 
the  right  of  property,  but  never  had  any  pos- 
session under  that  right  3  Blackstone,  167 
et  seq.  A  species  of  deforcement  is  when  the 
ancestor  dies  seised  of  an  estate  in  fee  simple, 
which  descends  to  two  of  his  heirs  as  par- 
ceners and  one  of  them  enters  before  the  oth- 
er, and  will  not  suffer  the  coparcener  to  en- 
ter and  enjoy  her  moiety.  8  Blk.  174;  Fits- 
herbert  Nat  Brev.  197. 

We  have  thus  reviewed  this  subject  to 
show  the  nature  of  an  ouster,  and  in  order 
that  we  may  understand  clearly  what  it  is 
the  law  means  when  it  is  said  to  presume  an 
buster.  It  is  a  disseisin  by  one  tenant  of 
his  co-tenant,  the  taking  by  one  of  the  posses- 
Bion  and  holding  it  against  him  by  an  act  or 
series  of  acts  which  Indicate  a  decisive  intent 
and  purpose  to  occupy  the  premises  to  the 
exclusion  and  in  denial  of  the  right  of  the 
other.  This  is  what  the  law  presumes, 
whether  it  be  in  exact  accordance  with  the 
real  facts  or  not.  It  is  a  presumption  the 
law  arises  to  protect  titles,  and  answers 
in  the  place  of  proof  of  an  actual  ouster 
and  a  supervening  adverse  possession.  The 
presumption  Includes  everything  necessary 
to  be  proved  when  the  title  can  be  ripened 
only  by  actual  adverse  possession  as  defined 
by  this  court,  and  ifl  a  most  reasonable  infers 


ence  of  the  law;  and  Justified  mider  the  clr> 
cumstances,  first  because  men  do  not  ordi- 
narily sleep  on  their  rights  for  so  long  a 
period,  and, .  second,  because  a  strong  pre- 
sumption arises  that  actual  proof  of  the 
original  ouster  has  become  lost  by  lapse  of 
time.  The  period  Of  time  requisite  to  raise 
the  presumption,  which  anciently  was  re- 
quired to  l>e  of  much  greater  length  than 
now,  has  by  this  court  been  fixed  at  20 
years  in  analogy  to  the  statute  of  limitations 
barring  titles.  The  rule  which  has  long 
obtained  with  us  was  well  stated  by  Nash, 
J.,  for  the  court  in  Black  v.  Lindsay,  44  N. 
G.  467.  "The  possession  of  one  tenant  in 
common  is  in  law,  the  possession  of  all  his 
co-tenants,  because  they  claim  by  one  com- 
mon right  When,  however,  that  possession 
has  been  continued  for  a  great  number  of 
years,  without  any  claim  from  another  who 
has  a  right  and  is  under  no  disability  to 
assert  it,  it  will  be  considered  evidence  of 
title  to  such  sole  possession;  and  where  it 
has  so  continued  for  20  years,  the  law  raises 
a  presumption  that  it  is  rightful,  and  will 
protect  it  This  it  will  do,  as  well  from 
public  policy,  to  prevent  stale  demands,  as 
to  protect  possessors  from  the  loss  of  evi- 
dence from  lapse  of  time.  Possession,  then, 
for  20  years  under  the  above  circumstances, 
will  amount  to  a  disseisin  or  ouster  of  the 
co-tenant  and  furnishes  a  legal  presumption 
of  the  fact  necessary  to  uphold  an  exclusive 
possession,  as  that  the  possession  was  ad- 
verse in  its  commencement  and  tolls  the 
entry  of  the  tenant  not  in  possession."  There 
was  no  more  proof  in  that  case  than  in  the 
one  now  before  us.  But  in  Thomas  v.  Gar- 
van,  15  N.  O.  223,  25  Am.  Dec  708,  the  facts 
were  practically  identical  with  those  we 
have  here,  and  the  same  rule  was  applied; 
Judge  Gaston,  for  the  court  saying:  *The 
sole  enjoyment  of  property  for  a  great  nmn- 
ber  of  years,  without  claim  from  another, 
having  right  and  under  no  disability  to  assert 
it  becomes  evidenceof  a  title  to  such  soleenjoy- 
ment;  and  this,  not  because  it  clearly  proves 
the  acquisition  of  such  right  but  because 
from  the  antiquity  of  the  transaction,  dear 
proof  cannot  well  be  obtained  to  ascertain 
the  truth,  and  public  policy  forbids  a  posses- 
sor to  be  disturbed  by  stale  claims  when  the 
testimony  to  meet  them  cannot  easily  be 
had.  Where  the  law  prescribes  no  specific 
bar  from  length  of  time,  20  years  have  been 
regarded  in  this  country  as  constitnting  the 
period  for  a  legal  presumption  of  each  facta 
as  will  sanction  the  possession  and  protect 
the  possessor.  We  think  the  Judge  who 
tried  this  cause  was  correct  hi  charging  the 
jury  that  the  21  years  exclusive  possession 
of  the  defendant  and  her  deceased  husband, 
since  the  petitioner  became  discovert,  did 
raise  the  legal  presumption  of  an  ouster"— 
and  barred  the  plaintiflCs  recovery.  This 
was  followed  by  Cloud  ▼.  Webb.  15  N.  C.  2410, 
25  Am.  Dec.  711,  which  clearly  shows  the 
nature  and  extent  of  the  presumption:    *^Th« 
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poseesslon  of  one  tenajit  in  common  is  In 
law  the  possession  of  all  the  tenants  in  com- 
mon. One  may,  however,  disseise  or  oust  the 
others,  and  from  the  time  of  snch  onster 
the  possession  of  him  who  keeps  out  the 
rest  is  not  their  possession,  but  Is  adverse 
to  their  claims  of  possession.  The  sole  silent 
occupation  by  one  of  the  entire  property,  with- 
out an  account  to,  or  claim  by  the  others,  is 
not  in  law  an  ouster,  nor  furnishes  evidence 
from  which  an  ouster  can  be  inferred,  un- 
less It  has  been  continued  for  that  length  of 
time  which  furnishes  a  legal  presumption  of 
the  facts  necessary  to  uphold  an  exclusive 
possession."  This  case  was  in  turn  followed 
by  Linker  v.  Benson,  67  N.  O.  150;  Oovhigton 
V.  Stewart,  77  N.  C.  148;.Neely  v.  Neely,  79 
N.  O.  47S;  Caldwell  v.  Neely.  81  N.  0.  114; 
Page  V.  Branch,  97  N.  O.  97,  1  S.  B.  625,  2 
Am.  St  Rep.  281;  BuUin  v.  Hancock,  188  N. 
0. 198,  50  S.  B.  621;  Whltaker  v.  Jenkins,  188 
N.  O.  476,  61  S.  B.  104.  The  same  doctrine 
was  applied  In  Fisher  v.  Prosser,  1  Cowper, 
217,  decided  by  the  King's  Bench,  in  which 
Lord  Mansfield  presided  as  Ohlef  Justice.  It 
was  said  by  Justice  Aston  in  that  case: 
'*Now  in  this  case  there  has  been  a  sole  and 
quiet  possession  for  40  years,  by  one  tenant 
In  common  only,  without  any  demand  or  daim 
for  an  account  by  the  other,  and  without  any 
payment  to  blm  during  that  time.  What  la 
adverse  possession  or  ouster,  if  the  uninter- 
rupted receipt  of  the  rents  and  profits  with* 
out  account  for  near  40  years  Is  not?"  And 
by  Justice  Willes :  '*Thls  case  must  be  de;- 
termlned  upon  its  t>v7n  clrcumstanceiB.  The 
possession  is  a  possession  of  16  years  above 
the  20  prescribed  by  the  statute  of  lUnitatlons, 
without  any  claim,  demand,  or  interruption 
whatsoever;  and  therefore,  after  a  peaceable 
possession  for  such  a  length  of  time,  I  think 
it  would  be  dangerous  now  to  admit  a  claim 
to  defeat  such  possession.*' 

The  proof  in  this  case  showed  an  exclusive^ 
quiet,  and  peaceable  possession  by  the  defend- 
ants and  those  under  whom  th^  claim  for 
more  than  20  years,  indeed  for  more  than  40 
years,  and  the  law  presumes  that  there  was 
an  actual  ouster,  not  at  the  end  of  that  period, 
but  at  the  beginning,  and  that  the  subsequent 
possession  was  adverse  to  the  co-tenants  who 
were  out  of  possession.  This  converted  the 
estate  in  common,  as  between  the  former  co- 
tenants  into  one  in  severalty,  in  the  defend- 
ants, and  defeated  plaintifTs'  right  to  parti- 
tion or  to  an  ejectment  The  disability  of 
some  of  the  parties,  during  the  period  When 
the  possession  was  held  by  the  defendants 
and  those  under  whom  they  claim,  cannot  be 
perniitted  to  rebut  the  presumption  of  the  law 
as  to  the  ouster,  for  the  possession  commenc- 
ed in  the  lifetime  of  their  ancestor,  from 
whom  they  claim  and  who  ^as  at  the  time 
under  no  disability.  Seawell  v.  Bunch,  51 
N.  G.  195.  That  was  a  case  in  which  a  deed 
was  presumed  to  have  been  made  after 
20  years'  possession.  Pearson,  G.  J«,  said: 
"Presumptions  of  the  kind  we  are  considar* 


ing  are  made  on  the  ground  of  public  policy, 
hi  order  to  discourage  litigation  of  stale  de- 
mands and  to  quiet  the  possession  of  estates, 
and  this  policy  would  be  in  a  great  degree 
obstructed,  if,  after  the  presumption  had  com- 
menced to  arise,  it  was  allowed  to  be  stopped 
by  some  intervening  circumstance  other  than 
an  assertion  of  the  right  Where  the  one 
party  is  exposed  to  an  action  at  the  com- 
mencement and  the  other  neglects  to  pursue 
his  remedy,  a  subsequent  disability  cannot  be 
allowed  to  prevent  the  principle  from  being 
carried  out ;  for  otherwise.  In  a  large  propor- 
tion of  cases,  it  would  fail  to  take  effect  and 
the  policy  of  the  law  would  be  defeated. 
Our  conclusion,  both  from  analogy  and  from 
the  "reason  of  the  thing"  is,  that  when  the 
presumption  has  commenced,  it  is  not  stopped 
by  a  subsequent  disability."  The  two  cases 
are  analogous.  See,  also.  Justice  Ashhurst's 
opinion  in  Fisher  v.  Prosser,  1  Cowper,  at 
pages  219,  220.  The  ruling  in  Seawell  v. 
Bunch  is  sustained  by  many  cases,  but  wa 
will  dte  only  a  few  of  them*  Meba'ne  T. 
Patrick,  46  N.  O.  23;  Pearce  v.  Qouse,  4  N. 
O.  722;  Chancy  v.  Powell,  103  N.  O.  159,  9 
S.  B.  298;  Frederick  v.  Williams,  108  N.  0. 
189,  9  S.  B.  298;  Andrews  v.  Mulford,  2  N.  G. 
311;  Anonymous,  2  N.  C.  416;  Copeland  v. 
Collins,  122  N.  C.  619,  80  S.  B.  315.  The  rule 
as  to  the  effect  of  20  years'  possession  was 
adopted  in  analogy  to  the  statute  of  limita- 
tions, and,  when  that  statute  begins  to  run 
against  the  ancestor,  it  Is  not  suspended  by  any 
disability  of  the  heirs  at  the  time  of  descent 
Wood  on  Limitations,  11;  Frederick  v.  Wil- 
liams, supra. 

The  view  we  have  taken  of  the  case  makes 
it  unnecessary  to  consider  the  question  pre- 
sented by  coupsel  in  their  argument  as  to 
what  is  ordinarily  necessary  to  render  a  pos- 
session sufficiently  adverse  to  bar  a  right  if 
continued  for  the  requisite  time,  and  as  to 
whether  any  change  In  this  respect  has  been 
wrought  by  Code  1883,  §  146  (Revisal  1905, 
§  386).  Too  many  cases  have  been  decided 
by  the  court  since  that  section  was  enacted 
as  law,  in  which  the  rule  we  have  stated  as 
to  a  presumed  ouster  has  been  recognized 
and  applied,  for  us  at  this  time  to  hold  that 
the  rule  has  been  changed  by  it  st  least 
where  the  eviction  or  ouster  took  place  prior 
to  1868.  Bryan  y.  Spivey,  109  N.  C,  at  page 
70,  13  S.  B.  767.  In  that  case  the  ouster  was 
in  the  same  year  as  in  this  case  (1863). 
See,  also,  Monk  v.  Wilmington,  137  N.  C,  at 
page  327,  49  S.  B.  347,  and  Ruffin  v.  Overby, 
88  N.  C.  369.  What  is  the  true  construction 
of  section  146  of  the  Code  with  reference  to 
causes  of  action  founded  upon  an  ouster, 
which  occurred  since  the  date  of  its  adop- 
tion, is  left  open  for  future  consideration, 
when  the  matter  is  directly  presented. 

The  court  correctly  charged  the  jury  as  to 
th^  effect  of  the  facts  proved  in  this  case 
upon  the  plalntlfb'  right  to  recover. 

No  error. 
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(141  N.  C.  832) 

STATE  ▼.  MARTIN. 

(Supreme  Court  of  North  Carolina.    April  24, 
1906.) 

1.  FiXTUBES— Annexation  to  Freehold— In- 
tent. 

The  mere  intention  to  make  a  chattel  a 
part  of  the  freehold  is  not  by  itself  sufficient  for 
the  purpose  of  making  it  so,  as  there  must  be 
some  kind  of  physical  annexation  to  the  land, 
though  the  nature  and  strength  of  the  union  is 
not  materia],  if  it  in  fact  be  annexed. 

[Ed.  Note.— For  cases  in  point,  see  toI.  23, 
Cent.  Dig.  Fixtures,  §S  3,  14.] 

2.  Malicious  Misohief— Personal  Pbopebtt 
'^Electric  Cabs 

Under  Revisai  1905,  §  3676,  providing  that, 
if  any  person  shall  wantonly  and  willfully  in- 
jure the  personal  property  of  another,  he  shall  be 
guilty  of  a  misdemeanor,  whether  the  property 
be  destroyed  or  not,  etc.,  an  electric  street  car 
is  personalty  so  as  to  render  a  willful  and  wan- 
ton injury  to  it  criminal. 

[Ed.  Note.— For  cases  in  point,  see  vol.  83, 
Cent.  Dig.  Malicious  Mischief,  §  5.] 

3.  Sami^— Elements  of  Offense  at  Common 
Law— Destruction  of  Property. 

In  order  to  sustain  a  conviction  at  common 
law  for  malicious  mischief,  it  must  appear  that 
the  property  was  destroyed. 

[Ed.  Note.— For  cases  in  point,  see  vol.  38, 
Cent.  Dig.  Malicious  Mischief,  §  1.] 

4.  Criminal  Law— Appeal— Presumptions. 

The  presumption  is  that  the  trial  court 
charged  tne  jury  fully  and  correctly,  and  that 
the  Jury  found  all  the  facts  necessary  to  con- 
stitute the  crime. 

[Ed.  Note.— For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §§  3014,  3015,  3032J 

5.  Same  —  Instructions  —  Necessity  of  Re- 
quest; 

A  defendant  in  a  criminal  prosecution,  de- 
siring a  special  instruction,  must  ask  for  it. 

[Ed.  Note.— For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §  2005.] 

6.  Samb>— Verdict  Against  Weight  op  Bvi- 
DENCB— Remedy— Motion  to  Set  Aside. 

Where  there  is  evidence  to  support  the  ver- 
dict in  a  criminal  prosecution,  but  the  jury  de- 
cide contrary  to  its  weight,  the  remedy  of  the 
defendant  is  an  application  to  set  the  verdict 
aside. 

[Ed.  Note.— For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §§2297,  2298.] 

7.  Same>— Appeal— Parties   Entitled  to   Al- 
lege Error. 

In  a  prosecution  for  a  misdemeanor,  there 
is  no  error  available  to  defendant,  though  a  per- 
son against  whom  the  grand  jury  return  ''not 
a  true  bill"  was  nevertheless  put  on  trial  with 
defendant. 

[Ed.  Note.— For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Criminal  Law,  §  3005.] 

8.  Same— Evidence. 

Though  an  indictment  be  returned  "not 
true*'  as  to  one  of  two  defendants,  evidence  com- 
petent against  both  of  them  may  be  used  against 
the  other  defendant 

Appeal  from  Superior  Court,  Forsyth 
County;   Peebles,  Judge. 

Reed  Martin  was  convicted  of  a  mis- 
demeanor, and  appeals.    No  error. 

Criminal  action  tried  before  Peebles,  judge, 
and  a  jury,  at  February  term,  1906,  of  For- 
syth superior  court  The  defendant  Reed 
Martin  was  Indicted  with  Henry  Revels  for 

willfully  and  wantonly  injur! ni:  nii  olpctric 
street  car  by  brealiiug  its  ^viuj.iws  witU  a 


rock.  The  grand  juiy,  as*  appears  from  tlie 
Indorsements  on  the  indictment,  returned 
"not  a  true  bill"  as  to  Henry  Revels  and  '"a 
true  biir*  as  to  Reed  Martin.  Both  were  put 
on  trial.  J.  M.  Chltty,  a  witness  for  the 
state,  testified:  "I  was  motorman  of  the  car 
the  day  the  two  defendants  entered  it  at 
Fourth  street  After  going  about  a  block  or 
two,  one  of  the  defendants  appeared  to  be  in- 
toxicated and  was  put  off  the  car.  One  ot 
the  defendants.  Reed  Martin,  picked  up  a 
rock  and  threw  it  The  rock  missed  the  con- 
ductor, but  broke  a  glass  in  the  window  ot 
the  car."  There  was  other  testimony  on  the 
part  of  the  state  which  corroborated  this  wit- 
ness. The  defendants  did  not  introduce  any 
testimony,  but  requested  the  court  to  charge 
the  jury  that  there  was  a  variance  between 
the  allegation  in  the  Indictment  and  the  evi- 
dence, and  that  the  latter  would  not  sustain 
a  verdict  of  guilty.  This  prayer  was  refus- 
ed, and  the  defendants  excepted.  The  de- 
fendant Revels  was  acquitted.  There  was  a 
verdict  of  guilty  as  to  the  defendant  Reed 
Martin,  who  moved  in  arrest  of  judgment 
The  motion  was  overruled,  and  he  excepted. 
Judgment  was  pronounced  upon  the  verdict 
and  the  defendant  appealed.  He  assigned 
the  following  errors:  (1)  The  refusal  of  the 
court  to  instruct  the  jury,  as  requested,  that 
there  was  a  variance;  (2)  there  was  a  mis- 
joinder of  parties ;  (3)  the  offense  could  not 
be  committed  jointiy;  (4)  that  testimony 
competent  only  against  the  defendants  joint- 
ly was  admitted  and  used  to  convict  the  de- 
fendant Martin,  when  it  appears  that  the  in- 
dictment was  returned  "not  a  true  bill*'  as  to 
Revels,  and  be  was  actually  acquitted  on  the 
trial. 

J.  S.  Grogan,  for  appellant  The  Attorney 
General,  for  the  State. 

WALKER,  J.  (after  stating  the  case).  The 
learned  counsel  for  the  defendant,  in  his  ar^ 
gument  before  us,  relied  chiefly  upon  the 
position  that  the  street  car  was  not  personal 
property,  and  therefore  that  the  alleged  of- 
fense was  not  within  the  language  or  the 
meaning  of  section  3676  of  the  Revisai  of 
1905.  He  therefore  contended  that  the  judg- 
ment should  be  arrested.  It  does  not  appear 
from  the  indictment  where  the  car  was  when 
it  was  injured  by  the  defendant,  but  the  evi- 
dence shows  that  it  was  then  being  operated 
on  the  track  of  the  Fries  Power  Company 
in  the  city  of  Winston.  The  defendant's 
prayer  for  instructions  is,  perhaps^  sufficient 
to  raise  this  question,  apart  from  the  motion 
in  arrest  of  judgment,  though  it  does  not 
distinctiy  point  out  this  as  a  defect  in  the 
evidence,  and  seems  to  have  been  intended  to 
apply  only  to  the  question  of  variance.  We 
will  assume  that  tiie  point  is  sufficiently  pre- 
sented, as  it  was  clearly  Intended  to  be. 

The  method  of  changing  property,  person- 
al in  its  nuture,  into  realty,  is  well  settled  in 
the  law.    Such   property   does    not    become 
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realty  by  mere  use  In  connection  with  the 
land,  for.  If  that  were  true,  implements  of 
husbandly,  though  used  only  for  agricultural 
purposes,  would  thereby  become  a  part  of  the 
land.  Whether  or  not  a  chattel  has  become 
a  part  of  the  realty  must  to  a  great  extent 
depend  upon  the  facts  of  the  particular  case. 
The  mere  intention  to  make  it  a  part  of  the 
freehold,  though  it  may  enter  largely  into  the 
determination  of  the  question  of  permanency 
(Poote  V.  Gooch,  06  N.  C.  270,  1  S.  B.  525,  60 
Am.  Rep.  411),  is  not,  by  itself,  sufficient  for 
the  purpose  of  making  it  so.  There  must  be 
some  kind  of  physical  annexation  of  the  thing 
to  the  land,  though  the  nature  and  strength 
of  the  tmion  is  not  material,  if  in  fact  it  be 
annexed.  The  annexation  is  in  some  cases 
by  gravitation  alone,  or,  in  other  words,  the 
thing  is  kept  In  position  by  its  own  weight, 
as  in  the  case  of  the  planks  laid  down  as  the 
upper  floor  of  a  gin  house  and  used  to  spread 
cotton  seed  upon,  though  not  nailed  or  other- 
wise fastened  to  the  building.  Bryan  v. 
Lawrence,  50  N.  C.  337;  Latham  y.  Blakely, 
70  N.  G.  368.  In  such  a  case  the  planks  are 
necessary  for  the  completion  of  the  structure 
and  essential  to  its  occupation,  use,  and  en- 
joyment for  the  purposes  of  the  trade  or 
business  to  which  it  is  adapted  and  has  been 
appropriated.  Latham  ▼.  Blakely,  supra; 
Railroad  v.  Deal,  90  N.  C.  110.  They  have, 
as  it  were,  a  permanent  and  fixed  position, 
and  are  in  a  certain  sense  stationary — ^not 
movable,  so  as  to  be  in  one  place  to-day  and 
in  another  to-morrow.  "The  very  idea  of  a 
fixture,'*  says  the  court,  in  Beardsley  v.  On- 
tario Bank,  31  Barb.  (N.  Y.)  at  page  630,  "Is 
of  a  thing  fixed  or  attached  to  something  as 
a  permanent  appendage,  and  implies  firmness 
In  position.  But  that  which  becomes  by  an- 
nexation a  part  of  the  soil  is  something 
more  than  a  fixture,  and  requires  at  least 
as  much  permanence  as  .to  constitute  a  fix- 
ture. The  maxim  'Quicquid  plantatur  solo, 
solo  cedit,*  which  tersely  expresses  the  prin- 
ciple, makes  the  afilxing  of  the  chattel  to  the 
soil  the  test  by  which  it  is  declared  to  belong 
to  the  soil.  Hence  courts,  in  determining  the 
questions  that  have  arisen,  have  looked  at 
the  mode  and  intention  of  annexation,  the 
object  and  customary  use  of  the  thing  an- 
nexed,  and,  in  determining  the  intention, 
the  character  of  the  claimant  has  had  its 
weight"  And  again,  at  page  635  of  31  Barb. 
(N.  Y.),  the  court,  in  discussing  the  difference 
between  railroad  cars  and  a  loom  in  a  fac- 
tory, says  that  the  latter  are  permanently 
placed,  although  not  strongly  affixed,  while 
rolling  stock  is  incapable  of  permanence  or 
of  being  annexed  In  any  one  place,  as  it  is 
Intended  for,  and  the  whole  use  Is  in  Its 
locomotive  facilities,  and  the  court  then  pro- 
ceeds; "The  term  by  which  it  is  ordinarily 
designated  'rolling  stock*  implies  the  very 
reverse  of  annexation  and  a  permanent  fix- 
ture. It  Is  essential  to  the  successful  opera- 
tion' of  the  railroad,  but  is  not  a  part  of  the 
railroad    itself.    It  is  an   accessory  to   the 


trade  and  busljiess  of  the  road,  and  not  to 
the  road  itself.  The  road  is  completed  when 
the  bed  is  graded,  the  superstructure  laid, 
the  rails  put  down,  and  everything  is  ready 
for  the  reception  of  the  locomotives  and 
cars;  it  is  equipped  when  the  rolling  stodt 
and  all  other  necessary  appliances  and  fa- 
cilities for  business  are  finished  and  put  up- 
on it  for  use."  That  seems  to  be  the  lead- 
ing case  in  the  books.  The  opinion  deliver- 
ed by  Judge  Allen  (afterwards  a  judge  of 
the  Court  of  Appeals)  is  devoted  to  a  care- 
ful discussion  of  the  subject  and  goes  fully 
into  the  authorities.  It  is  well  considered 
and  has  been  followed  as  a  controlling  prec- 
edent in  several  subsequent  cases.  A  de- 
cision by  the  same  court,  in  which  the  ques- 
tion is  also  learnedly  and  ably  treated  and 
the  same  conclusion  reached,  is  Stevens  v. 
Railroad,  81  Barb.  (N.  Y.)  590.  The  Ck)urt 
of  Appeals  of  New  York  has  expressly  af- 
firmed those  cases  and  approved  the  prin- 
ciples upon  which  they  were  decided.  Ran- 
dall V.  Blwell,  52  N.  Y.  521,  11  Am.  Rep.  747; 
Hoyle  V.  Railroad,  54  N.  Y.  314.  13  Am.  Rep. 
595.  To  the  same  effect  are  State  Treasurer 
V.  Railroad,  28  N.  J.  Law,  21,  and  William: 
son  V.  Railroad,  29  N.  J.  Eq.  311.  In  the 
last  cited  case  it  Is  said,  at  pages  329  and 
331  of  29  N.  J.  Eq. :  "The  criterion  for  deter- 
mining whether  property,  ordinarily  regard- 
ed as  personal,  becomes  annexed  to  and  part 
of  the  realty,  is  the  union  of  three  requisites : 
First,  actual  annexation  to  the  realty  or 
something  appurtenant  .thereto ;  second,  ap- 
plication to  the  use  or  purpose  to  which 
that  part  of  the  realty  with  which  it  is  con- 
nected is  appropriated;  third,  the  intention 
of  the  party  making  the  annexation  to  make 
a  permanent  accession  to  the  freehold.  Test- 
ed by  the  foregoing  criterion,  It  is  manifest 
that  the  rolling  stock  of  a  railroad  must  be 
regarded  as  chattels  which  have  not  lost 
their  distinctive  character  as  personalty,  by 
being  affixed  to  and  incorporated  with  the 
realty.  It  is  true  that  engines  and  cars  are 
adapted  to  move  on  the  track  of  the  rail- 
road, and  are  necessary  to  transact  the  busi- 
ness for  which  the  railroad  was  designed. 
But  unattached  machinery  in  a  factory,  the 
implements  of  husbandry  on  a  farm,  *  and 
furniture  In  a  hotel,  are  similarly  adapted 
for  use  in  the  factory,  on  the  farm,  or  in  the 
hotel,  and  are  equally  essential  to  the  profit- 
able prosecution  of  the  business  In  which 
they  are  employed.  When  regard  is  had  to 
the  fundamental  and  necessary  condition  un- 
der which  the  law  permits  chattels  to  become 
a  part  of  the  realty,  engines  and  cars  and 
the  rolling  stock  of  a  railroad  utterly  fail 
to  answer  the  requirement  of  the  law."  It 
does  not  appear  in  this  case  that  the  power 
company  owned  the  land  on  which  its  rails 
were  laid  and  over  which  Its  cars  ran.  In- 
deed, It  must  be  that  it  did  not.  aiid  this 
is  the  fair  inference.  The  only  ripht  It  had, 
in  respect  to  the  land,  was  n  license  to  use 
the  streets  of  the  city  for  the  operatlotk  of 
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Its  line  of  railway.  This  being  so,  It  had 
no  land  of  its  own  to  which  It  could  annex 
Its  personal  property  and  thereby  conTert  It 
Into  realty.  Having  only  a  right  to  use  the 
land  for  a  definite  purpose  and  subject  to 
Its  Joint  occupation  and  use  by  the  city  and 
Its  citizens,  so  far  as  they  do  not  interfere 
with  or  obstruct  the  use  by  the  company,  we 
cannot  suppose  that  either  of  the  parties  in- 
tended that  the  nature  of  the  property,  that 
is,  the  cars,  should  be  changed  from  per- 
sonalty into  that  of  realty.  There  is  no 
yalid  reason  for  holding  that  such  a  change 
was  contemplated,  or  that  it  was  wrought 
by  a  mere  use  of  the  streets  in  the  manner 
already  described.  The  cars  were  In  no  way 
actually  and  physically  attached  to  the  real- 
ty, nor  were  they  constructively  so  annexed ; 
the  latter  method  implying  that  there  exists 
both  adaptation  to  the  enjoyment  of  the  land 
and  localization  In  use  as  obvious  elements 
of  distinction  from  mere  chattels  personal, 
which  are  movable  and  intended  to  be  so. 
While  there  is  here  an  adaptation  to  use, 
there  Is  no  annexation,  no  immobility  from 
weight,  and  no  localization  in  use.  Were 
the  same  contrivance  adopted  by  a  tenant  for 
the  purpose  of  carrying  on  his  trade  upon 
leased  lands,  his  right  to  remove  both  cars 
and  rails  would  seem  to  be  beyond  question. 
Hoyle  V.  Railroad,  supra;  Moore  v.'  Vallen- 
tine,  77  N.  C.  188;  Overman  v.  Sasser,  107 
N.  O.  432, 12  S.  B.  64,  10  L.  R.  A.  722 ;  Blwes 
V.  Mawe,  3  Bast,  88,  2  Smith's  Leading  Cases 
(9th  Ed.,  1888)  p.  142^  We  conclude  that  the 
cars  were  personalty  so  as  to  render  a  will- 
ful and  wanton  injury  to  them  criminal  un- 
der section  3676  of  the  Revisal  of  1905.  But 
the  indictment  is  not  sufficient  to  sustain  a 
conviction  at  common  law  for  malicious  mis- 
chief, as  contended  by' the  state.  In  such 
a  case,  it  must  appear  that  the  property  was 
destroyed,  and  It  will  be  difficult  to  find  a 
case  where  an  injury,  short  of  destruction, 
has  been  held  to  be  indictable  at  common 
law.  The  weight  of  authority  both  here  and 
in  Bngland  is  decidedly  against  the  proposi- 
tion that  a  criminal  offense  has  been  com- 
mitted, where  there  has  been  mere  injury 
without  destruction.  State  v.  Manuel,  72  N. 
a  201,  21  Am.  Rep.  455;  State  v.  Helmes, 
27  N.  O.  364;  State  v.  Robinson.  20  N.  C. 
129,  32  Am.  Dec.  661.  The  act  must  also 
have  been  committed  with  malice  towards 
the  owner  of  the  property.  State  v.  Robin- 
son, supra;  State  v.  Landreth,  4  N.  C.  331; 
State  V.  Jackson,  34  N.  0.  329;  State  v. 
Sheets,  89  N.  C.  543.  And  the  indictment 
must  either  expressly  charge  malice  against 
the  owner  or  fully  otherwise  describe  the 
offense  in  that  particular.  State  v.  Jackson, 
supra ;  State  v.  Hill,  79  N.  C.  656.  The  stat- 
ute (Revisal  1905,  §  3676),  It  seems,  was  pass- 
ed to  change  the  law  in  this  respect,  though 
not,  perhaps,  to  supersede  the  common  law 
as  to  malicious  mischief. 

There  was  no  variance,  that  we  can  see, 
with  the  present  record  before  us.    As  the 


charge  of  the  court  is  not  set  out,  we  are 
unable  to  know  how  the  judge  instructed  the 
jury.  We  suppose  the  variance  is  alleged  to 
consist  in  the  fact  that  the  evidence  tmded 
to  show  that  the  rock  may  have  been  aimed 
at  the  conductor  in  anger,  or  in  resentment 
for  having  been  ejected  from  the  car,  and 
that  consequently  the  car  was  not  Injured 
with  malice  against  the  owner^  nor  yet  will- 
fully and  wantonly,  as  alleged  in  tlie  indict- 
ment It  is  undoubtedly  true  that  malicious 
ndschief  is  not  committed  when  the  act  al- 
leged to  be  criminal  is  prompted  by  sudden 
resentment  of  an  injury  or  supposed  affront 
(State  V.  Landreth,  4  N.  O.  331);  nor  is  the 
act  willful  and  wanton  when  committed  un- 
der like  circumstances,  that  is,  when  It  is 
not  preconceived  and  done  with  reckless  in- 
difference to  the  rights  of  others,  but  is  mere- 
ly done  impulsively  under  the  influence  of 
suddenly  aroused  passion.    State  v.  Brigman, 

94  N.  O.  888.  But  the  jury  may  have  found, 
under  proper  instructions  from  the  court, 
that  the  deliberate  intention  was  to  Injure 
the  car,  and  not  merely  to  attack  the  con- 
ductor, and  tliat  the  act  really  possessed  all 
the  ingredients  of  a  crime  within  the  mean- 
ing of  the  statute,  and  was  not  done  in  the 
heat  of  passion.  It  was  for  the  jury  to  pass 
upon  the  evidence  and  to  find  the  facts.  We 
cannot  presume  error  to  have  heen  committed 
by  the  court  below.  The  presumption  h&e 
is  the  other  way.  We  must  take  it  that  his 
honor  charged  the  jury  fully  and  correctly, 
and  that  the  jury  found  all  of  the  facts 
necessary  to  constitute  the  crime.  If  the 
defendant  desired  any  special  instruction  up- 
on this  feature  of  the  case,  he  should  have 
asked  for  it  Simmons  v.  Davenport,  140 
N.  G.  407,  53  S.  B.  225.  There  was  some  evi- 
dence to  support  the  verdict  and,  if  the  jury 
decided  contrary  to  its  weight,  the  remedy 
of  the  defendant  w;a8  an  application  to  the 
judge  to  set  the  verdict  aside.  Stewart  ▼. 
Carpet  Ck).,  138  N.  O.  60,  50  S.  B.  562. 

The  trial  proceeded  a  little  irregularly,  it 
seems,  in  the  lower  cpurt  as  the  grand  jury 
returned  '*not  a  true  biH,"  as  to  one  of  the 
defendants,  who  was  nevertheless  put  on 
trial.  We  do  not  perceive  though  how  there 
has  been  any  misjoinder,  nor  why  the  origi- 
nal defendants  could  not  have  jointly  com- 
mitted the  offense ;  one  doing  the  act  and  the 
other,  as  principal,  aiding  and  abetting  him, 
or  participating  with  him.    State  v.  Stroud, 

95  N.  C.  626;  State  v.  De  Boy,  117  N.  a  702, 
23  S.  B.  167;  1  McClain,  Cr.  Law,  fi  2ia 
''The  authorities  agree  that  there  are  in  mia- 
demeanors  no  accessories  either  in  name  or 
in  the  order  of  the  prosecution.  When, 
therefore,  one  sustains  in  misdemeanor  a  re- 
lation which  in  a  felony  makes  an  accessory 
before  the  fact,  if  what  he  does  is  of  sofB- 
dent  magnitude,  he  is  to  be  treated  as  a 
principal.  The  indictment  charges  him  as 
such,  and,  unless  the  pleader  chooses  to  make 
the  allegation  in  the  accessorial  form,  as  he 
may,  it  does  not  mention  that  the  act  was 
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through  another,  and  he  may  be  proceeded 
against  either  in  advance  of  the  doer  or 
afterward,  or  Jointly  with  him/'  1  Bish.  Cr. 
Law  (8th  Ed.)  §  685;  1  Wharton,  Gr.  Law 
(0th  Ed.)  S  223.  Nor  do  we  see  why  the 
testimony  which  was  competent  against  both 
of  the  defendants  could  not  be  used  against 
this  defendant,  or  how  he  has  been  prej- 
udiced by  its  use,  even  though  the  indict- 
ment was  returned  "not  true"  as  to  Revels. 

There  was  no  error  in  the  trial,  and  it  will 
be  so  certified. 

No  error. 


(141  N.  C.  258) 

STEWART  ▼.  RALEIGH  ft  A.  AIR  LINE 
R.  CO.  et  al. 

(Supreme  Court   of   North   Carolina.    May    1, 
1006.) 

1,  Evidence — Ezfebts — ^Railroad  Rttles — 
Explanation. 

In  an  action  for  death  of  a  railroad  engi- 
neer in  a  coUision,  it  was  proper  to  refuse  to 
permit  an  exi>ert  train  dispatcher  to  explain 
the  effect  of  varions  rules  of  the  railroad  com- 
pany, which  were  couched  in  language  of  ordi- 
nary meaning  aind  significance. 

[Ed.  Note. — For  oases  in  point*  see  voL  2(\ 
Cent.  Dig.  Evidence,  §  2326.] 

2.  Master  and  Sbbvani>— Death  or  Servant 
—  Railroads  —  Collision  —  Action  —  Evi- 
dence. 

Where,  as  a  matter  of  law,  deceased  was 
nmning  his  engine,  at  the  time  he  was  killed 
in  a  collision,  on  telegraphic  orders  in  connec- 
tion with  defendants^  rules,  and  defendants 
wer^  permitted  to  introduce  all  their  orders 
and  rules  of  which  deceased  had  notice,  it  was 
not  error  for  the  court  to  refuse  to  permit  tb^ 
train  dispatcher  to  answer  whether  the  engine 
which  deceased  was  running  at  the  time  was 
operating  solely  under  telegraphic  orders. 
8.  Sahb. 

In  an  action  for  death  of  an  engineer 
in  a  collision,  defendants*  time-table,  and  the 
train  sheets  of  the  day  on  which  the  collision 
occurred,  were  admissible  to. show  the  move- 
ments of  the  trains  on  that  day. 

[Ed.  Note. — For  cases  in  point,  see  voL  84« 
Cent  Dig.  Master  and  Servant,  H  024-026.] 
4.  Trial — Purpose    of    Evidenob— Limita« 
TiON — ^Request. 

Where  evidence  was  admissible  for  a  partic- 
ular purpose,  it  was  defendants*  duty  to  re- 
quest an  instruction  restricting  the  jury's  con- 
sideration thereof  to  such  purpose,  if  it  desired 
such  restriction. 

6.  Evidence — Experts — Subjects  of  Expert 
Testimony. 

In  an  action  foe  death  of  a  railroad  engi* 
neer  in  a  collision  between  a  light  engine  and  a 
train,  what  constituted  a  train  crew  generally 
and  what  was  a  proper  train  crew  for  a  light 
engine  were  proper  subjects  for  expert  testi- 
mony. 

[Ed.  Note. — For  cases  in  point,  see  vol  20, 
Cent  Dig.  Evidence,  §  2823.] 
e.  Master  and  Servant — Death  of  Servant 

— ^Negligence — Res  Ipsa  Loquitur. 

A  collision  between  a  freight  train  and  a 
light  engine  in  the  daytime,  resulting  In  the 
death  of  an  engineer,  is  sufficient  to  raise  a 
presumption  of  negligence  on  the, part  of  the 
railrona  company. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Gent.  Dig.  Master  and  Servant,  §|  881,  80a] 

7.  Same — Questions  for  Jury. 

In  an  action  for  death  of  an  engukeer,  caus- 


ed by  a  collision  between  a  light  engine  and  a 
freight  train,  resulting  from  a  failure  to  notify 
the  operatives  of  the  engine  of  the  whereabouts 
of  the  freight  train,  evidence  as  to  defendant's 
negligence  and  deceased's  contributory  negli- 
gence in  operating  the  engine  held  to  require  sub- 
mission of  such  questions  to  the  jury. 

8.  Same — Instructions — Modification. 

Where,  in  an  action  for  death  of  an  engi- 
neer in  a  collision,  there  was  sufficient  evidence 
to  show  that  the  bloclc  system  increased  safety 
and  decreased  the  danger  of  collision,  an  in- 
struction that  if  the  system  of  moving  trains 
on  defendant's  road  at  the  time  of  the  injury 
was  reasonablv  safe  and  one  in  general  use  on 
railroads  in  the  United  States,  defendant  was 
not  negligent  In  failing  to  provide  a  safe  system, 
was  properly  modified  by  adding  the  words  "un- 
less the  jury  further  find  that  the  block  system 
was  a  safer  system  and  was  in  general  use  by 
railroad  in  the  United  States  of  like  character'' 
to  that  operated  by  defendant. 

9.  Same  —  Telegraph   Stations  —  Duty  to 
Maintain. 

A  railroad  company  is  only  bound  to  es- 
tablish such  telegraph  stations  alon^  its  line 
as  are  necessary  for  the  proper  running  of  its 
trains,  with  regard  to  the  sa&ty  of  its  employes 
and  passengers. 

10.  Same — Instructions — Modification. 

In  an  action  for  death  of  an  engineer  in  a 
railroad  collision,  a  requested  instruction  that 
if  defendant's  rules  permitted  the  running  of  an 
engine  and  tender  with  a  crew  of  only  an 
engineer  and  fireman,  and  such  was  the  stan- 
dard rule  of  the  American  Association  of  Rail- 
ways, defendant  was  not  negligent  in  that  re- 
spect, was  properly  modified  by  adding  a  clause 
requiring  that  the  running  of  an  engine  with 
such  a  crew  as  on  such  a  trip  as  the  one  in  ques- 
tion was  reasonably  safe,  etc. 

11.  Same — Question  for  Jubt. 

Wh^re,  In  an  action  for  death  of  an  engi- 
neer in  a  railroad  collision,  negligence  was 
claimed  in  that  defendant  haa  failed  to  install 
the  block  system  and  witnesses  had  testified  that 
such  system  diminished  the  danger  of  collision, 
tended  to  give  one  train  exclusive  use  of  the 
track  between  certain  points,  and  was  an  addi- 
tional safeguard,  whether  defendant's  failure  to 
install  such  system  was  negligence  was  for  the 
jury. 

12.  Same  —  Trial  ^  Misleading   Instruc- 
tions. 

In  an  action  for  death  of  an  engineer  in  a 
railroad  collision,  the  court  modified  a  request- 
ed instruction  that,  if  defendant's  system  of 
signals  and  rules  were  the  same  as  those  in  gen- 
eral use  at  the  time  of  the  collision,  then  de- 
fendant was  not  guilty  of  negligence  in  failing 
to  adopt  another  system,  etc,  by  adding  a  clause, 
"unless  such  system  is  safer  or  most  approved, 
and  in  general  use  in  the  United  States  by 
railroads  of  like  character  as  the  defendant.'* 
Held,  that  such  modification  was  not  objection- 
able as  misleading  the  jury  to  believe  that  de- 
fendant was  bound  to  provide  the  most  approved 
appliances. 

13.  Same — Contributory  Negligence. 
Where,  in  an  action  for  death  of  a  railroad 

engineer  in  a  collision,  a  witness  testified  that 
on  seeing  deceased's  engine  and  another  train 
approaching  on  a  single  track,  witness  endeavor- 
ed to  signal  deceased  to  stop,  but  that  deceased 
paid  no  attention  to  him,  an  instruction  that  if 
deceased  saw  witness,  or  by  the  exercise  of 
ordinary  care  could  have  seen  him,  wave  his. 
hat,  it  was  deceased's  duty  to  have  stopped  his 
engine,  and,  if  such  violation  was  the  proximate 
cause  of  his  injury,  deceased  was  guilty  of  con- 
tributory negligence,  was  proper. 

14.  Same— Burden  or  Proot. 

Where  a  railroad  engineer  was  killed  in  a 
collision,  the  burden  was  on  defendant  to  rer 
move  the  presumption  that  deceased  exercised 
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due  care  for  his  own  safety  and  was  not  guilty 
of  contributory  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34. 
Cent.  Dig.  Master  and  Servant,  H  881,  898.] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Cooke,  Judge. 

Action  by  Mary  A.  Stewart  as  adminis- 
tratrix, etc.,  against  the  Raleigh  &  Augusta 
Air  Line  Railroad  Company  and  the  Sea- 
board Air  Lane  Railway  Company.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
iVlfirmed. 

See  50  S.  B.  312. 

Action  by  plaintiff  to  recover  damages  for 
the  death  of  her  intestate  by  reason  of  al- 
leged negligence  of  defendant.  There  was 
evidence  tending  to  show:  That  plaintifiTs 
intestate  was  on  June  23,  1903,  in  the  em- 
ployment of  defendant  as  locomotive  en- 
gineer; had  run  train  No.  6  on  the  main  line. 
He  was  given  a  copy  of  defendant's  book  of 
rules  and  stood  an  examination  as  required 
by  the  company,  which  was  put  in  evidence. 
At  5:57  o'clock  a.  m.  of  June  23,  1903,  he 
received  a  telegraphic  order  from  the  proper 
authority  in  the  following  words:  **To  Con- 
ductor and  Engineman  of  E^ngine  200:  En- 
gine 200  will  run  extra  Johnston  Street  to 
Aberdeen,  speed  20  miles  per  hour.  A.  W.  T.'' 
He  left  Johnston  Street  station  at  6:10  a.  m. 
on  engine  No.  200,  tender  attached,  with 
fireman,  traveling  southward.  Defendant 
on  that  day  was  operating  over  its  road  be- 
tween Raleigh  and  Hamlet,  Including  Aber- 
deen, moving  northward,  the  following 
trains,  to  wit:  No.  66,  a  first-class  train, 
schedule  time  leaving  Hamlet  8:55  a.  m.. 
and  Southern  Pines  9:45;  then  to  pass  No.  6, 
a  third-class  local  freight;  Manly  9:48;  Vass 
9:58.  No.  38,  first-class  mail,  leaving  Hamlet 
7:50;  Southern  Pines  8:45;  Vass  9.-04;  Camer- 
on 9:14.  No.  8,  a  second-class  vegetable  ex- 
press, leaving  Hamlet  7.-00;  Aberdeen  8:15; 
then  to  pass  No.  6,  Southern  Pines  8:25; 
Vass  8:45.  No.  6^  a  third-class  local  freight* 
leaving  Hamlet  6:10;  arriving  Aberdeen  8:15, 
leaving  Aberdeen  9:10,  and  is  passed  there 
by  No.  8  and  38;  Southern  Pines  9:46,  and 
is  passed  there  by  No.  66;  Manly  10:05; 
Vass  10:25.  The  foregoing  is  the  schedule 
put  in  evidence  for  the  several  trains  mov- 
ing northward  between  Raleigh  and  Hamlet, 
between  6:10  and  12  m.  All  of  these  trains 
were  regular,  run  by  time-table,  and  are 
known  by  number.  No.  200  was  an  extra, 
and  run  by  telegraphic  orders.  At  Sanford 
the  engineer  on  No:  200  received  at  8:33  a. 
m.  the  following  order:  "To  Engineman  and 
Conductor,  Extra  200  SOuth:  No.  8,  engine 
659,  will  wait  at  Vass  until  10  a.  m.  for  ex- 
tra 200  south."  Also:  "No.  66,  engine  un- 
known, will  run  40  minutes  late  Hamlet  to 
Sanford,  and  30  minutes  late  Sanford  to 
Johnston  Street."  No  other  orders  were 
given  No.  200.  TMme-table  June  23,  1903,  was 
Introduced  by  defendant  and  showed  the 
movement  of  trains:    "Extra  200  left  John- 


ston Street  Station  6:10  a.  m.,  arrived  at 
Sanford  8:33,  Cameron  9:10,  left  9:21,  arriv- 
ed at  Vass  9:38,  left  10K)2."  No.  6  left  Ham- 
let 7  a.  m.,  arrived  at  Aberdeen  8J8,  left 
9:33,  arrived  Southern  Pines  9:47,  left  at 
10.  No.  8  left  Southern  Pines  9:42,  arrivea 
at  Vass  9:59,  and  passed  extra  200.  The 
conductor  of  No.  6  received  at  Aberdeen  the 
order  in  regard  to  moving  of  No.  66,  same  as 
received  by  No.  200.  No  meeting  place  was 
made  for  No.  6  and  No.  200  extra.  P.  W. 
Taylor,  defendant's  operator  at  Vass,  testi- 
fied: That  Stewart,  the  plaintiff's  intestate, 
came  into  his  ofi^ice  and  asked  if  he  could 
not  get  more  time  on  No.  8.  That  he  wired 
dispatcher  asking  for  more  time  on  No.  8 
for  200  extra.  He  answered  that  No.  8 
would  be  there  in  a  few  minutes,  and  that 
it  passed  Vass  at  9:59.  As  Stewart  was  go- 
ing out  of  the  door  of  his  office,  the  witness 
asked  him  how  much  time  he  had  on  No.  66, 
and  he  replied  that  he  had  40  minutes  on  66, 
and  was  going  to  try  to  make  Southern  Pines. 
The  witness  did  not  remember  that  any 
thing  was  said  about  No.  6.  He  left  at 
10:02.  The  witness  reported  to  train  dis- 
patcher, who  wired  him  to  go  out  and  see 
if  Stewart  was  gone,  and  he  had  gone.  The 
witness  reported  to  dispatcher,  who  told  him 
to  try  to  get  Niagra  or  Manly  over  the 
telephone,  which  he  did,  but  failed.  There 
was  a  private  telephone  at  both  places. 
The  witness  was  unaware  of  the  movement 
of  trains,  except  what  Stewart  told  him. 
He  put  out  white  board  of  semaphone  when 
Stewart  left  Vass,  which  signifies  safety 
and  is  a  signal  to  go  on.  C.  W.  Jones, 
the  defendant's  operator  at  Southern  Pines, 
testified:  That  No.  6  left  there  at  10  a.  nu. 
and  that  he  reported  at  10K)2  to  train  dis- 
patcher at  Raleigh,  who  immediately  asked 
him  to  stop  it  He  tried  by  use  of  tele- 
phone, but  couJd  not  do  so.  He  had  no 
ord^s  for  No.  6.  No.  8  ran  one  hour  late 
from  Hamlet  to  Cameron.  This  was  com- 
municated to  No.  6.  Stewart  was  given  a 
clearance  card  at  Sanford.  Page,  the  con- 
ductor on  No.  6,  testified  that  he  arrived 
at  Southern  Pines  at  9:47,  and  left  at  10 
o'clock,  passed  Manly  at  10 :06,  and  at  10 :12 
collided  on  the  cmrve  with  No.  200  extra, 
when  Stewart  was  killed.  The  witness  had 
orders  that  No.  66  would  run  40  minutes 
late;  had  no  orders  in  regard  to  extra  No. 
200.  Manly  is  6.7  miles  south  of  Vass,  and 
Southern  Pines  1.5  miles  south  of  Manly, 
making  8.2.  There  is  no  telegraph  ofilce  at 
Manly;  a  siding  there.  Niagra  is  a  siding 
being  near  Southern  Pines,  having  no  tele- 
graph office.  No.  200  had  no  conductor  or 
flagman.  It  was  going  to  Aberdeen  to  be 
used  as  a  shifting  engine.  By  the  rules 
"extras  are  distinguished  as  passenger  ex- 
tras, freight  extras,  and  working  train  ex- 
tras." 

Defendant  was  operating  over  the  road 
from  Norlina  to  Hamlet,  on  June  23,  1903, 
15   trains   during   the   24   hours,   indudifig 
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extra  No.  200.  Defendant  did  not  maintain  a 
block  system  in  the  operation  ot  its  trains. 
Telegraph  offices  were  maintained  at  an 
average  distance  of  six  miles  between  Ham- 
let and  Raleigh.  The  rules  (382,  383)  pro- 
vide that  all  extra  trains  are  of  inferior 
class  to  all  regular  trains  of  whatever  claso. 
A  train  of  inferior  class  must  in  all  cases 
keep  out  of  the  way  of  a  train  of  superior 
class.  Defendant  introduced  a  large  number 
of  rules,  not  necessary  to  set  forth  at  this 
iwint  It  Introduced  the  depositions  of  six 
witnesses,  being  general  managers  and  su- 
perintendents, in  regard  to  the  use  of  the 
block  system  by  their  own  and  other  roads 
and  systems  of  railroads  in  this  country. 
The  general  Import  of  this  testimony  tend- 
ed to  show  that  the  block  system  was  In 
use  on  roads  having  9  very  heavy  traffic, 
and  when  two  or  more  very  fast  passenger 
trains  are  moving  within  short  distances  of 
each  other,  but  that  they  did  not  con- 
sider It  necessary  for  the  protection  of 
trains  on  single-track  roads  when  the  num- 
ber of  trains  was  not  large.  Several  of  the 
witnesses  thought  about  15  or  20  per  cent. 
o^  the  mileage  of  railroads  used  the  block 
system.  They  agreed  in  the  opinion  that 
It  tended  to  minimize  the  danger  to  opera- 
tives of  roads  using  a  single  track  and 
which  Is  much  crowded  with  traffic,  and 
that  It  was  an  additional  safeguard.  De- 
fendant Introduced  George  Lutterloh,  who 
testllied:  That  on  the  day  of  the  collision 
he  was  at  work  In  his  field  near  the  track, 
that  he  saw  two  trains  coming  from  oppo- 
site directions,  knew  there  was  no  siding 
near  Niagra,  and  knew  they  would  run  to- 
gether. Ran  to  the  track.  No.  200  was 
coming  round  the  curve.  He  went  upon  the 
track  about  250  yards  ahead  of  train.  That 
engineer  blew  whistle  as  he  came  through 
the  cut  Witness  waived  a  large  straw  hat 
across  the  track.  Engineer  was  hanging  his 
head  out  of  the  window;  did  not  slack  up, 
but  had  plenty  of  time  to  do  so  after  wit- 
ness waived  hat  Saw  the  fireman  look- 
ing at  him,  and  saw  the  collision.  Witness 
thinks  the  engineer  saw  him,  because  he 
blew  the  whistle.  Stewart  was  running 
fast  Plaintiff  Introduced  Mr.  B.  R.  Lacy, 
who  qualified  himself  as  an  expert  locomo- 
tive engineer  and  testified:  "A  train  crew 
ought  to  consist  of  an  engineer,  a  fireman, 
a  conductor,  and  a  flagman ;  but  it  depends 
entirely  upon  how  many  cars  and  how  many 
brakemen  you  want  I  do  not  think  an  en- 
gine ought  to  be  sent  out  without  a  con- 
ductor. A  light  engine  ought  to  have  an 
engineer  and  a  fireman  and  a  conductor. 
I  think  there  was  a  great  deal  more  risk 
in  trusting  one  man  with  one  watch,  than 
in  trusting  two  men  with  two  watches. 
I  cannot  tell  you  the  degree,  but  two  men 
Intrusted  with  an  engine,  both  watching 
the  schedule  and  both  with  watches  that 
have  been  examined  by  your  examiner,  there 
Is  very  much  less  danger  than  in  trusting 


the  train  with  one  man  to  look  after  the 
engine,  to  look  at  the  schedule  and  his 
watch  also.  I  am  familiar  with  the  rules 
under  which  the  Seaboard  runs.  Under  these 
rules  It  Is  not  possible  to  have  a  head-on 
collision  without  somebody  violating  some 
of  them.  If  there  had  been  a  conductor 
on  extra  No.  200,  he  would  never  have  let 
engineer  leave  the  station^  You  have  never 
heard  of  a  head-on  collision  with  a  con- 
ductor and  engineer  on  such  a  train.  Know 
the  curve  on  which  the  collision  occurred. 
It  was  so  that  the  engineer  had  to  get  al- 
most on  It  before  he  could  see  the  other 
train.  According  to  Lutterloh's  testimony 
the  curve  would  appear  on  the  fireman's 
side  of  the  engine." 

Plaintiff  alleged  that  the  defendant  was 
negligent  in  the  following  particulars:  "(a) 
In  that  defendant  sent  Intestate  upon  the 
said  trip  without  furnishing  a  conductor  and 
flagman  for  the  said  engine  and  tender  which 
he  was  driving,  (b)  In  that  defendant  fail- 
ed to  arrange  a  meeting  place  for  extra  200, 
the  train  which  plaintiff's  intestate  was 
operating,  and  train  No.  6,  which  was  mov- 
ing in  an  opposite  direction,  (c)  In  that  de- 
fendant's operator  and  agent  at  Vass  failed 
to  promptly  notify  the  train  dispatcher  at 
Raleigh  of  the  arrival  at  and  contemplated 
departure  of  extra  200  from  Vass.  (e)  In 
that  defendant's  agent  and  iterator  at 
Southern  Pines  failed  to  notify  the  defend- 
ant's train  dispatcher  at  Raleigh  of  the  ar- 
rival of  No.  6  at  Southern  Pines,  and  the 
departure  of  said  No.  6  from  said  station, 
(f)  In  that  defendant  permitted  extra  200  to 
leave  Vass,  and  No.  6  to  leave  Southern 
Pines,  without  giving  to  the  crew  of  either 
train  any  knowledge  of  the  movements  of 
the  other,  when  said  trains  were  moving  in 
the  opposite  direction  and  at  a  time  when 
said  defendant  should  have  known  that  said 
trains  would  collide,  (g)  In  that  the  crew 
of  No.  6  violated  rule  309  of  said  defendant 
in  leaving  Southern  Pines  in  less  than  20 
minutes  after  another  train.  No.  8,  moving 
in  the  same  direction,  had  left  said  station, 
(h)  In  that  the  crew  of  No.  6  violated  rule 
No.  405,  of  said  defendants  in  leaving  South- 
ern Pines  before  the  arrival  and  departure 
of  No.  66,  a  passenger  train  which  was  de- 
layed 40  minutes  and  was  moving  In  the 
same  direction.  (I)  In  that  defendant  failed 
to  have  and  maintain  telegraph  office  and  op- 
erators for  the  government  of  their  trains, 
and  in  the  management  and  protection  there- 
of, at  Manly,  Niagra,  and  Lake  View  stations 
on  the  said  road,  (j)  In  that  defendant  did 
not  deliver  unto  the  said  Stewart  and  the 
persons  having  charge  of  the  said  north- 
bound train,  which  collided  with  said  Ste- 
wart's engine,  full,  perfect,  and  proper  or- 
ders to  govern  the  running  of  said  ensrine 
and  north-bound  train  No.  6.  (1)  In  that 
while  that  portion  of  defendant's  line  of  rail- 
road upon  which  said  collision  occurred  was 
much  used  and  was  congested  with  the  traffic 
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of  very  many  trains,  defendant  neglected 
and  failed  to  adopt  and  use  In  operation  of 
the  said  train  said  Stewart  was  operating, 
and  the  train  with  which  he  collided,  and  of 
Its  other  trains,  that  system  of  signals,  tele- 
graphiCt  electric,  and  mechanical  devices, 
services,  or  operativ€»s,  rules,  and  regulations, 
commonly  known  as  the  'block  system.' 
which  was  at  said*  time  In  general  use,  and 
was  a  necessary  and  proper  safeguard  and 
protection  of  the  safety  of  the  operatives  of 
the  defendant's  trains."  Defendant  denied 
that  it  was  negligent  In  either  respect,  and 
alleged  iiiat  plaintiff's  Intefirtate  was  guilty  of 
contributory  negligence,  in  that  he  violated 
the  orders  of  the  company,  failed  to  observe 
the  signals  that  were  given  to  him,  and  failed 
to  stop  when  signaled  by  Lutterlc^,  and  was 
guilty  of  contributory  negligence  in  other 
respects.  The  specific  exceptions  and  assign- 
ments are  set  out  in  the  opinion,  together 
with  such  portions  of  the  Judge's  charge  as 
are  excepted  to.  There  was  a  verdict  for  the 
plaintiff  upon  all  of  the  issues.  Motion  for 
new    trial    denied.    Judgment   and    appeal. 

Pou  &  Fuller,  Womack,  Hayes  &  Pace, 
and  Murray  Allen,  for  appellants.  W.  C 
Douglass,  Busbee  &  Busbee,  and  R.  N.  Sims» 
for  appellee. 

CONNOR,  J,  (after  stating  the  case).  It 
will  be  well  to  dispose  of  certain  exceptions 
pointed  to  his  honor's  ruling  upon  objections 
to  the  admissibility  of  testimony  before  pro- 
ceeding to  discuss  the  instructions  given  to 
the  jury  and  the  refusal  to  give  several  of 
those  asked.  These  exceptions  are  grouped 
in  defendant's  brief,  because,  as  said,  they 
present  practically  the  saine  questions  of 
law. 

A  number  of  rules  prescribed  by  the  com- 
pany for  the  government  of  engineers  In  the 
operation  of  trains  were  introduced  by  de- 
fendant. It  was  shown  that  they  were  con- 
tained in  a  book,  a  copy  of  which  was  de- 
livered to  and  in  the  possession  of  plaintiff's 
intestate.  After  qualifying  Mr.  Lane,  chief 
train  dispatcher,  as  an  expert  in  the  knowl- 
edge of  the  rules  of  the  company  relating  to 
the  management  of  trains,  he  was  a^ked  to 
explain  the  effect  of  various  rules,  to  desig- 
nate which  rules  were  applicable  to  an  exist- 
ing state  of  facts,  and  to  state  the  duty  of 
an  employd  under  these  rules  upon  certain 
hypothetical  facts.  This  class  of  testimony 
was,  upon  objection  of  plaintiff,  excluded, 
for  that,  the  rules  being  in  writing,  their 
construction,  application,  and  effect  were  for 
the  court.  The  learned  counsel  for  defend- 
ant concede  that  his  honor's  ruling  is  based 
upon  a  correct  principle,  but  insist  that  there 
were  a  number  of  terms  and  expressions 
used  In  the  rules  which  have  a  peculiar  and 
restricted  meaning,  known  to  and  under- 
stood only  by  those  who  operate  trains. 
They  do  not  cite  any  authorities  to  aid  us  in 
the  decision  of  the  question.  It  Is  well 
settled  that' where  terms  of  art,  or  language 
peculiar  to  certain  trades,  business,  etc.,  are 


used  in  writings,  parol  evidence  may  be  In- 
troduced to  show  how,  among  persons  en- 
gaged in  such  trade,  etc.,  such  terms  are 
understood,  to  aid  the  court  in  Interpreting 
the  Instrument.  1  Greenleaf,  280.  When 
this  Is  done,  and  technical  terms,  abbrev- 
iations, etc.,  are  explained,  it  becomes  the 
duty  of  the  court  to  Interpret  the  instrument 
in  the  light  of  such  testimony.  In  doing  so 
It  may  not  call  to  its  aid  expert  testimony. 
1  Greenleaf,  277.  We  find  nothing  in  the 
rules  requiring  or  Justifying  resort  to  expert 
evidence  in  regard  to  the  meaning  of  the  lan- 
guage used.  While  there  are  a  large  num- 
ber of  rules,  and,  to  one  not  familiar  with 
the  operation  of  trains,  not  so  clear  as  might 
be  desired,  we  see  no  reason  why  they  may 
not  be  interpreted  by  giving  to  the  language 
used  its  ordinary  meaning  and  significance. 
The  question  was  so  decided  in  Penna.  R.  R. 
V.  Stoelke,  104  III.  201,  in  which  it  was  said: 
"The  law,  and  not  the  rules  of  the  company, 
define  negligence.  In  the  next  place,  it  was 
asking  the  witness  to  construe  the  rule, 
which  was  not  within  the  domain  of  verbal 
evidence."  Treating  the  rules  as  a  part  of 
the  contract  of  service  made  by  defendant 
with  plaintiff's  intestate,  it  is  clear  tfa&t,  be- 
ing in  writing,  or  what  is  the  same  thing, 
print,  their  construction   is  for  the   court 

Exception  7.  Defendant  proposed  to  ask 
Mr.  Lane  whether  extra  No.  200  was  running 
solely  by  telegraphic  orders.  The  question 
was,  upon  objection,  excluded,  and  defendant 
excepted.  Mr.  Lane  testified  that  regular 
trains  were  run  on  schedules,  and  extras  on 
telegraphic  orders.  The  orders  which  plain- 
tiff's intestate  received  on  June  2S,  1903, 
were  put  in  evidence  by  defendant,  and  Its 
witness,  through  whom  the  orders  came,  testi- 
fied that  no  other  orders  were  given  him.  He 
met  and  passed  No.  38  at  Cameron  without 
orders.  Defendant  contended  that  Stewart 
was  bound,  in  the  movement  of  his  train,  by 
the  rules  which  were  put  In  evidence,  and  that 
the  special  order  did  not  in  any  way  modify 
or  abrogate  such  rules.  We  were  of  the  opin- 
ion on  the  former  appeal  (137  N.  G.  687,  50 
S.  E.  312)  that  as  a  conclusion  of  law,  in  the 
light  of  the  rules,  No.  200  was  running  solely 
by  telegraphic  orders.  It  was  competent, 
and  defendant  was  permitted  to  introduce 
all  orders  and  rules  of  which  Stewart  had 
notice.  It  became  the  duty  of  the  court  to 
declare  the  law  in  regard  to  Stewart's  duties 
and  rights  upon  a  construction  of  such  rules 
and  orders.  Mr.  Lane  could  not  aid  the 
court  in  that  respect  He  could  not  give  his 
opinion,  but  only  state  facts,  which  "he  was 
permitted  to  do.  There  was  no  contradictory 
testimony  in  regard  to  the  orders  and  rules. 
We  concur  with  defendant's  counsel  that  the 
special  orders  to  Stewart  did  not  abrogate 
the  rules.  The  question  is,  what  was  his 
duty  in  the  light  of  the  order  and  rules?  We 
shall  discuss  this  question  when  we  reach  the 
exceptions  to  his  honor's  instructions  to  the 
Jury.    The  exception  cannot  be  sustained. 

We  have  examined  exceptions  No.  17,  18; 
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and  19,  and  do  not  find  any  harmful  error, 
If  error  at  alL  There  was  no  suggestion  that 
the  rules  were  unreasonable,  and  his  honor, 
in  his  charge,  treated  them  as  binding  upon 
plalntlfTs  intestate,  constituting  the  measure 
and  standard  of  his  duty  in  operating  his 
train. 

In  regard  to  exceptions  26  and  27  it  is  suffi- 
cient to  say  that  the  time-table  and  train 
sheets  of  June  23d  were  put  in  evidence, 
showing  when  No.  6  and  No.  8  left  Aberdeen. 
The  testimony  objected  to  was  competent  to 
show  the  movement  of  trains  on  the  day  of 
the  collision.  If  defendant  desired  to  have 
the  Jury  restricted  in  their  consideration  of 
it  to  some  particular  phase  of  the  case,  a  re- 
quest to  that  effect  should  have  been  made. 
The  same  is  true  in  regard  to  exception  30. 

Exceptions  28  and  29  are  abandoned  in  the 
brief. 

Exceptions  81  to  34,  inclusive,  refer  to  the 
admission  of  testimony  of  Lacy,  who  was 
found  by  the  court  to  be  an  expert  as  to  the 
management,  running,  and  equipment  of 
trains.  He  was  asked  as  to  what  constituted 
a  train  crew  generally,  also  as  to  what  was  a 
proper  train  crew  for  light  engines,  and  tes- 
tified that  an  engine  should  not  be  sent  out 
without  a  conductor.  To  the  questions  and 
answers  the  defendant  excepted,  insisting 
that  the  testimony  was  not  within  the  rule 
admitting  opinion  evidence.  "An  experienced 
railroad  man,  who  has  made  a  business  of  the 
running  and  management  of  railroads.  Is  as 
fairly  an  expert  as  one  skilled  in  any  other 
art,  and  he  may  give  testimony  as  an  ex- 
pert in  questions  of  railroad  management 
The  running  and  management  of  railways  is 
so  far  an  art,  out  of  the  experience  and 
knowledge  of  ordinary  persons,  as  to  render 
the  opinions  of  ordinary  persons  skilled 
therein  admissible  in  evidence."  Rogers,  Ex. 
Test  fi  104,  where  cases  are  cited  illustrating 
the  extent  to  which  this  class  of  testimony 
has  been  received.  Lawson,  Ex.  Bv.  rule  22, 
and  illustrations.  In  Ogden  v.  Parsons,  23 
How.  (U.  S.)  167,  16  L.  Ed.  410,  it  is  said: 
*'What  was  a  full  cargo  for  the  ship  to  carry 
with  safety  was  not  a  fact  which  could  be  set- 
tled by  any  rule  of  law  or  mathematical  com- 
putation, and  the  court  must  necessarily  rely 
upon  the  opinions  of  those  who  have  expe- 
rience, skill,  and  Judgment  in  such  matters.** 
In  McCreary  v.  Turk,  29  Ala.  244,  Rice,  C.  J., 
said:  "Upon  such  a  question  as  the  sufficien- 
cy of  the  number  of  the  officers  and  hands 
on  a  steamboat  at  a  particular  time  to  run 
her  on  a  particular  river,  the  Judgment  of  or- 
dinary persons,  having  an  opportunity  of  per- 
sonal observation  and  of  forming  a  correct 
opinion  and  testifying  to  the  facts  derived 
from  that  observation,  is  admissible.  The 
effect  of  admitting  such  opinion  as  evidence 
is  not  to  submit  to  the  decision  of  the  witness 
a  point  which  the  Jury  alone  can  try,  but 
merely  to  assist  them  in  Judging  of  a  question 
of  common  sense,  as  well  as  science,  with 
which  the  witnesB  may  reasonably  be  sup* 
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posed,  on  account  of  his  superior  opportunities 
for  becoming  acquainted  with  it  and  form- 
ing a  correct  Judgment,  to  have  been  more 
competent  to  Judge  than  they  themselves." 
•The  opinion  of  a  machinist  that  machinery 
was  unsafe  was  admitted  in  C.  &  A.  R.  R.  Co. 
v.  Shannon,  43  111.  338.  The  decisions  in 
which  the  general  principle  is  applied  are 
not  uniform.  We  are  of  the  opinion  that  the 
weight  of  authority  and  the  reason  of  the 
thing  sustain  his  honor's  ruling.  12  Am.  ^ 
Eng.  Enc.  436. 

The  order  upon  which  plalntlfTs  Intestate 
operated  the  engine  was  directed  to  "conduct- 
or and  englneman,"  as  was  also  the  order 
in  regard  to  meeting  No.  8  at  Vass.  Defend- 
ant's counsel  requested  his  honor  to  instruct 
the  Jury,  if  they  found  all  of  the  evidence  to 
be  true,  to  answer  the  first  issue,  "No,"  and 
to  the  refusal  to  do  so  excepted.  This  ex- 
ception presents  defendant's  contention  in  re- 
gard to'the  several  allegations  of  negligence. 
If  there  was  evidence  fit  to  be  considered  by 
the  Jury  tending  to  sustain  any  one  of  the  al- 
legations, it  Is  conceded  that  his  honor  could 
not  have  properly  given  the  instruction.  The 
controversy  in  this  aspect  of  the  case  is  nar- 
rowed to  the  duty  which  defendant  owed  to 
Stewart,  In  the  light  of  the  conditions  shown 
to  have  existed  on  June  28,  1908.  There  was 
a  presumption  of  negligence  arising  out  of  the 
proof  of  a  oollison  in  the  daytime.  Wright 
V.  Railroad,  127  N.  C.  229,  37  S.  E.  221;  Stew- 
art  T.  Railroad,  187  N.  G.  687,  50  S.  E.  312, 
in  which  Clark,  C.  J.,  said:  "If  there  were 
facts  consistent  with  the  absence  of  negli- 
gence on  the  part  of  the  defendant,  still  there 
would  be  a  conflict  with  the  presumption  of 
negligence— citing  Coffin  v.  U.  S.,  156  U.  8. 
459, 15  Sup.  Ct  894,  39  L.  Ed.  481.  His  honor 
could  not,  therefore,  have  Instructed  the  Jury  as 
requested,  unless  the  uncontradicted  evidence 
was  sufficient  matter  of  law  to  rebut  the  pre- 
sumption. The  train  dispatcher  knew,  when 
Stewart  oeached  Vass,  that  No.  66  was  run- 
ning 40  minutes  late,  and  that  the  schedule 
required  that  No.  66,  a  first-class  train 
should  pass  No.  6,  a  third-class  train,  at 
Southern  Pines.  The  dispatcher  further, 
knew  that  Stewart  when  he  reached  Vass, 
wanted  "more  time  on  Na  8»  which  he  had 
orders  to  pass  there.  It  will  be  noted  that 
Stewart's  order  stated  that  No.  8  would  wait 
until  10  o'clock  for  his  train.  When  he  ar- 
rived there  at  9:38  No.  8  was  not  there.  The 
dispatcher  knew  that  No.  6  was  at  Southern 
Pines  at  9:47.  He  wired  operator  at  Vass 
that  No.  8  would  soon  be  there.  It  was  due 
at  Vass  on  schedule  at  8:45,  and  was*  there- 
fore, running  more  than  an  hour  late.  In 
this  condition  of  the  trains,  we  look  for  some 
rule  by  which  No.  6  should  have  been  govern- 
ed. Was  it  to  wait  at  Southern  Pines  until 
No.  66  had  passed,  or  to  go  on  its  schedule? 
The  defendant  says  that'  it  should  have  pro- 
ceeded on  its  schedule.  The  only  rule  which 
seems  to  throw  light  upon  the  question  is 
406,  which  18  as  follows;    "A  train  starting 
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from  Its  initial  station  on  each  division,  or 
leaving  a  junction,  when  a  train  of  the  same 
class  running  in  the  same  direction  is  over- 
due, will  proceed  on  its  own  time  and  rights, 
and  the  overdue  train  will  run  as  provided, 
in  rule  388  or  389."  Rule  388  directs  that 
passenger  trains  following  each  other  must 
keep  not  less  than  10  minutes  apart  Rule 
389  directs  that  freight  trains  must  keep  10 
minutes  apart  Whether  rule  405  applies  in 
other  respects,  it  certainly  does  not  as 
controlling  No.  6  in  the  conditions  existing 
when  it  reached  Southern  Pines.  It  was  a 
third-class  local  freight,  while  No.  66  was  a 
first-class  train. 

Mr.  Lane,  one  of  defendant's  witnesses, 
says  that  it  was  the  duty  of  No.  6  to  proceed 
on  its  schedule  from  Southern  Pines,  and  his 
honor  so  charged  the  jury  in  special  instruc- 
tion No.  21.  But  plaintiff  says  that  defend- 
ant was  guilty  of  negligence,  for  that  when 
Stewart  asked  the  train  dispatcher  at  Vass 
for  more  time  on  No.  8,  it  put  him  on  notice 
that  he  intended  to  proceed  from  Vass  im- 
mediately upon  the  arrival  of  No.  8,  and, 
knowing  that  No.  6  would  proceed  on  its  own 
time,  and  if  Stewart  left  Vass  at  the  same 
time  a  collision  would  occur,  he  should  have 
notified  Stewart  to  remain  at  Vass.  While 
it  is  true  that  railroad  companies  may  make 
reasonable  rules  for  the  government  of  their 
employes,  and  that  it  is  the  duty  of  the  em- 
ployes to  obey  such  rules,  and  their  failure 
to  do  so  Is  evidence  of  contributory  negli- 
gence, it  is  equally  true  that  the  ultimate 
standard  of  duty  is  fixed  by  the  law,  and 
not  the  rules;  that  the  rules  do  not  absolve 
the  company  from  all  duty  to  care  for  the 
safety  of  their  employ^.  Independent  of  the 
statute  of  1897,  abolishing  all  assumption  of 
risk  by  employes  of  railroads,  no  assumption 
of  risk  against  defendant's  negligence  would 
be  recognized.  When  the  defendant's  train 
dispatcher  sent  Stewart  out  on  an  extra 
with  no  conductor,  to  move  over  a  road  on 
which  he  must  meet  four  trains,  all  but  one 
of  which  were  running  "off  time,"  and  that 
one  so  running  until  it  reached  Southern 
Pines,  it  was  its  duty,  measured  by  the 
standard  of  a  prudent  man,  to  keep  a  lookout 
for  his  safety — ^keep  him  advised  of  the  move- 
ment of  approaching  trains.  The  measure  of 
this  duty  was  increased  when  the  dispatcher 
learned  that  havluf*  obeyed  instructions  to 
Vass,  in  the  absence  of  any  further  orders, 
he  intended  moving  from  there  immediately 
after  No.  8  passed ;  and  that  we  think,  was 
the  reasonable  construction  of  his  request 
for  "more  time  on  No.  8."  It  was  certainly 
a  question  for  the  jury  to  decide  whether, 
with  this  information  before  him,  the  dis- 
patcher should  not  have  immediately  notified 
Stewart  that  No.  6  was  on  time  and  leaving 
Southern  Pines.  While  he  may,  in  the  ab- 
sence of  any  suggestion  to  the  contrary,  have 
reasonably  relied  upon  Stewart's  knowledge 
of  the  rules  and  schedules,  yet  when  notified 
that  for  some  reason  Stewart  was  going  for^ 


ward, 'it  seems  to  us  that  it  is  a  reasonable 
requirement  that  he  should  have  warned  him 
of  his  danger.  His  failure  to  do  so  was  at 
least  evidence  of  negligence  and  proper  to 
be  considered  by  the  jury. 

His  honor,  at  the  request  of  the  defendant 
in  the  light  of  Lane's  testimony,  instructed 
the  jury  that  the  order  in  regard  to  No.  66 
"enabled  No.  6  to  proceed  from  Southern 
Pines  ahead  of  No.  66."  This  was  Lane's 
construction  of  the  rules,  and,  in  the  al>sence 
of  any  other  evidence,  accepted  by  his  honor. 
The  plaintiff  excepted  to  the  evidence.  This, 
of  course,  goes  for  nothing,  as  the  plaintiff 
does  not  appeal.  After  answering  the  ques- 
tion. Lane  proceeds  to  give  an  illustration  of 
the  practical  operation  of  the  rule.  He  says 
that  the  order  received  by  Stewart  that  No. 
66  would  run  40  minutes  late  "makes  the 
schedule  time  of  the  trains  named  between 
the  points  mentioned  as  much  later  as  the 
time  stated  in  the  order,  and  every  other 
train  receiving  the  order  is  required  to  run 
with  respect  to  this  later  time,  the  same  as 
before  required  to  run  with  respect  to  this 
later  time  as  can  be  easily  added  to  the  sched- 
ule time,  that  the  order  40  minutes  late  could 
be  added  to  the  schedule  time."  On  page 
159,  rule  book,  we  find  this  identical  Ian- 
guage  used  by  way  of  illustration.  We  also 
filnd  in  the  same  connection:  "No.  41,  en- 
gine 228,  waits  for  train  at  Moncure  until 
10  a.  m.  for  No.  6,  engine  549.  The  train 
of  inferior  right  is  required  to  run  with  re- 
spect to  the  time  rspecified,  the  same  as  be- 
fore required  to  run  with  respect  to  the  regular 
schedule  time  of  the  train  of  superior  right" 
This  language,  as  well  as  the  reason  of  the 
thing,  appears  to  us  to  mean  that  the  sched- 
ule of  No.  66  was  fixed  by  the  order  to  arrive 
at  Southern  Pines  at  10:25,  being  40  minutes 
added  to  the  regular  schedule,  9:45;  that 
this  change  in  the  schedule  of  No.  66  operated 
to  make  a  like  change  in  that  of  No.  6,  th^re^ 
by  causing  the  regular  schedule  of  both 
trains  to  correspond,  and  leaving  Southern 
Pines  as  the  passing  point  as  fixed  in  the 
time  table.  This  Is  certainly  the  practical 
operation  of  the  rule  requiring  any  other 
train  receiving  the  order  to  run  with  respect 
to  this  later  time.  Construed  otherwise.  No. 
6  has  no  passing  point  with  No.  66,  and  In 
the  absence  of  any  other  orders  it  is  to  feel 
its  way  along  the  road  without  any  knowl- 
edge whatever  hi  regard  to  No.  200  extra. 
It  is  manifest  that  the  construction  which 
we  have  indicated  was  put  upon  the  rale  by 
Stewart  and  Taylor,  the  operator  at  Vass. 
There  is  no  other  explanation  of  their  lan- 
guage and  conduct  Taylor  says:  "Just  as 
he  was  going  out  of  the  door,  I  turned 
around,  and  didn't  even  get  out  of  my  seat 
and  asked  him  how  much  time  he  had  on  No. 
66,  and  be  replied  back  to  me  from  the  door 
that  he  had  40  minutes  on  66,  and  he  was 
going  to  try  to  make  Southern  Pines.  This 
was  the  last  word  he  spoke  to  me."  It  is 
impossible  to  understand  this  language  other 
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wise  than  by  putting  the  construction  upon 
it  that  they  both  understood  that  No.  66 
was  the  controlling  train,  and  that  its  sched- 
ule made  the  schedule  of  No.  6  at  Southern 
Pines.  No.  66  was  a  first-class  train ;  No.  6, 
a  third-class  local  freight  To  say  that  both 
these  men  knew  that  No.  6  was  leaving 
Southern  Pines  at  the  same  time  that  Stew- 
art was  leaving  Vass  is  to  conclude  that  they 
were  Insane  or  demented.  That  they  were 
neither  is  conceded.  With  40  minutes  on 
No.  66,  Stewart  had  25  minutes  to  make 
Southern  Pines,  a  distance  of  8  miles.  We 
think  it  manifest  that  such  was  his  under- 
standing, and  we  further  think  that,  if  he 
had  read  the  example  and  illustration  in 
his  book  of  rules  (page  159),  be  would  have 
reasonably  come  to  that  conclusion.  It  is 
in  this  case  a  significant  fact,  shown  by  the 
defendant's  evidence,  that,  while  other  trains 
were  notified  of  conditions  between  Vass  and 
Southern  Pines,  No.  6  had  no  notice  that  No. 
200  extra  was  out,  and  No.  200  had  no  notice 
of  the  movement  of  No.  6.  It  is  equally 
manifest  that  the  failure  to  advise  them  was 
the  cause  of  the  collision.  As  we  have  said, 
this  condition  was  permitted  to  continue  af- 
ter the  operator  at  Vass  knew  Stewart  was 
leaving  on  what  is  claimed  to  be  the  time  of 
No.  6,  and  the  dispatcher  had  knowledge  of 
conditions  which  put  him  upon  notice.  The 
train  sheet  introduced  shows  that  he  had  no-  ' 
tice  of  the  arrival  and  departure  at  each  sta- 
tion of  every  train.  There  was  other  evi- 
dence, the  testimony  of  Lacy  In  regard  to 
the  crew  and  that  of  witnesses  in  regard  to 
the  block  system,  which  we  will  discuss  in 
connection  with  the  charge. 

The  defendant  asked  his  honor  to  Instruct 
the  Jury  that,  If  they  believed  the  entire  evi- 
dence, the  plaintiff's  Intestate  was  guilty  of 
contributory  negligence.  To  the  refusal  to 
give  this  instruction  the  defendant  excepted. 
The  burden  of  proof  on  this  issue  was  upon 
the  defendant,  and  it  is  conceded  that  the 
court  could  not  direct  an  afiSrmative  finding, 
unless  the  evidence  relied  upon  to  sustain  it 
is  uncontradicted  and  so  clear  that  but  one 
reasonable  Inference  could  be  drawn  from  It 
There  was  undoubtedly  evidence  tending  to 
show  negligence  on  the  part  of  the  plaintlfrs 
intestate  unless  he  was  running  solely  on  tele- 
graphic orders,  and  then  It  would  seem  that 
he  should  have  asked  for  orders  at  Vass  be- 
fore proceeding.  It  would  seem,  however, 
that,  taking  that  view  of  the  evidence,  he 
may  have  reasonably  relied  upon  the  conduct 
of  the  defendant's  dispatcher  in  regard  to 
his  request  for  time  on  No.  8.  The  defend- 
ant further  says  that  he  was  guilty  of  con- 
tributory negligence  in  not  stopping  when 
signaled  by  Lutterloh.  The  prayer  in  this 
respect  assumes  that  he  saw  Lutterloh,  and 
in  defiance  of  his  signal  drove  forward  to 
his  death.  We  do  not  think  his  honor  could 
have  so  found  as  a  fact;  it  was  a  question 
for  the  Jury. 

His  honor  gave  at  the  request  of  the  de- 


fendant the  following  instructions  In  regard 
to  contributory  negligence:  "If  the  Jury 
shall  find  from  the  evidence  that  though  there 
might  have  been  a  safer  way  of  operating 
the  defendant's  trains,  but  that,  notwith- 
standing this  fact  if  plaintiff's  Intestate  had 
followed  the  rules  of  the  company  he  would 
have  been  safe,  and  that  his  neglect  in  vio- 
lating the  rules,  which,  if  followed,  would 
have  been  safe  to  him,  was  a  proximate  cause 
of  his  death,  then  the  intestate  was  guilty 
of  contributory  negligence,  will  answer  the 
second  Issue  *Yes.*  If  the  Jury  shall  find 
from  the  evidence  that  the  intestate  was  run- 
ning an  extra  train  under  an  order  limiting 
his  speed  to  20  miles  an  hour,  and  that  he 
ran  his  engine  from  Vass  to  the  point  of  the 
accident  at  a  greater  speed  than  20  miles 
an  hour,  and  that  this  was  the  proximate 
cause  of  his  death,  and  that  had  he  con- 
fined himself  to  the  speed  named  in  the  order, 
the  meeting  of  the  trains  would  have  taken 
place  on  a  straight  track,  under  such  cir- 
cumstances that  the  collision  might  have  been 
avoided,  then  the  intestate  was  guilty  of  con- 
tributory  negligence  and  the  jury  will  an- 
swer the  second  issue  'Yes.'  (29)  If  the  jury 
shall  find  from  the  evidence  that  the  witness 
Geo.  Lutterloh  was  in  a  position  to  see  that 
a  collision  was  imminent  and  endeavored  to 
stop  the  intestate  in  time  to  avert  the  same, 
and  that  the  Intestate  saw  him,  or  could 
have  seen  him  by  the  exercise  of  ordinary 
care,  and  disregarded  his  efforts  and  continued 
to  run  the  engine,  thereby  immediately  and 
directly  bringing  about  the  collision,  which 
he  might  have  averted  liad  he  heeded  the 
warning,  he  was  guilty  of  contributory  neg- 
ligence, and  the  jury  will  answer  the  second 
issue  *Yes.'  ♦  ♦  •  (31)  If  the  jury  shall 
find  from  the  evidence  that  the  intestate  was 
running  an  extra  train  from  Johnston  Street 
to  Aberdeen,  and  that  he  had  no  orders 
against  Na  6,  and  that  No.  6  was  a  regular 
scheduled  train,  and  that  he  ran  upon  the 
time  of  No.  6  without  such  orders,  then  the 
intestate  was  guilty  of  a  violation  of  the 
rules  of  the  company.  •  •  •  (b)  If  the 
jury  shall  find  from  the  evidence  that  the 
intestate  was  running  an  extra  train,  and 
that  No.  6  was  a  regular  scheduled  train, 
then,  under  the  rules  of  the  company,  it  was 
his  duty  to  clear  the  schedule  of  No.  6,  and 
if  he  failed  to  do  so  he  was  guilty  of  a 
violation  of  the  rules  of  the  company,  (c) 
If  the  jury  shall  find  from  the  evidence  that 
the  intestate  left  Vass  at  10:02,  and  that  the 
scheduled  time  of  No.  6  at  Manly  was  10:05, 
and  that  he  was  running  an  extra  train  with- 
out orders  against  No.  6,  and  that  No.  6  was 
a  scheduled  train,  and  that  the  intestate  could 
not  clear  any  of  the  sidings  before  reaching 
Manly,  five  minutes  before  the  scheduled  time 
of  No.  6,  he  was  guilty  of  a  violation  of  rules 
390  and  383,  which  the  court  will  read  to 
the  jury,  (d)  If  the  jury  shall  find,  under 
the  instructions  just  given  by  the  court  that 
the  intestate  violated  any  of  the  rules  of  the 
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wmpany,  and  that  such  Tlolation  was  the 
prozimate  cause  of  his  death,  then  he  was 
guilty  of  contributory  negligence,  and  the 
jury  will  answer  the  second  issue,  'Yes."* 
His  honor  In  his  general  charge  Instructed 
the  Jury  in  regard  to  contributory  negligence, 
to  which  there  was  no  exception.  We  are 
of  the  opinion  that  he  gave  the  defendant 
the  benefit  of  all  to  which  It  was  entitled 
upon  the  second  issue.  He  gave  all  that 
was  requested,  except  the  first,  which  would 
have  taken  the  question  from  the  considera- 
tion of  the  Jury.  He  gave  a  large  number  of 
special  instructions  at  the  defendant's  request 
upon  the  first  issue.  To  his  refusal  to  give 
others  the  defendant  excepted.  We  will  ex- 
amine them  in  their  order. 

Exception  39.  •'That,  if  the  Jury  shall  find 
from  the  evidence  that  the  system  of  moving 
trains  on  the  defendant's  road  at  the  time  of 
this  injury  was  reasonably  safe,  and  one  in 
general  use  on  railroads  in  the  United  States, 
then  the  defendant  has  not  been  guilty  of 
negligence  in  this  respect,  and  the  Jury  will 
answer  the  first  issue  'No.' "  This  he  gave, 
after  adding,  "unless  the  Jury  shall  further 
find  that  the  block  system  was  a  safer  system, 
and  was  in  general  use  upon  railroads  of  the 
United  States  of  like  character  in  respect  of 
construction,  and  the  amount  of  traffic  as  the 
defendant  company."  The  criticism  made  by 
defendant  of  the  modification  of  this  instruc- 
tion is  that  there  was  no  evidence  to  sustain 
It  We  have  examined  with  care  the  depo- 
sitions upon  this  question.  They  abundantly 
show  that  the  block  system  used  in  moving 
trains  increases  safety  and  relatively  de- 
creases the  danger  of  collision.  This  must  be 
so  upon  the  reason  of  the  thing.  It  is  difil- 
cult  to  tell  to  what  extent  the  depositions 
show  that  the  system  is  in  general  use.  A 
number  of  railroad  systems  are  named  as 
using  It  We  are  unable  to  tell  the  mileage, 
etc.,  of  such  roads.  It  is  true  that  the  wit- 
nesses generally  describe  the  conditions  in 
respect  to  number  of  trains  run  per  day  and 
the  number  of  tracks.  Certainly  it  would 
not  show  a  general  use  of  any  system  that 
only  a  few  persons  or  corporations  are  using 
it  It  Is  equally  true  that,  as  a  matter  of 
common  €>bservation,  we  know  that  in  obedi- 
ence of  legislation,  both  state  and  national, 
and  the  ruling  of  commissions  and  courts, 
and  as  a  matter  of  necessity  for  the  security 
of  life  and  property,  railroad  companies  are 
rapidly  adopting  all  such  methods,  systems, 
and  improvements  shown  to  reduce  the  num- 
ber of  accidents  from  collisions.  What  viras 
regarded  a  safe  system  in  this  respect  10 
years  ago  would  now  be  regarded  as  utterly 
insufficient  In  respect  to  such  questions,  the 
courts  seek  to  secure  the  highest  practicable 
safety  for  the  public  and  employes.  We 
think  that  there  was  evidence  fit  for  the  Jury 
upon  the  general  use  of  the  block  system, 
which,  if  enforced,  prevents  such  disastrous 
collisions  as  the  one  shown  by  this  record. 
Several  instructions  were  asked  in  regard 


to  the  duty  of  defendant  to  maintain  tele- 
graph <^ces  along  its  road.  His  honor  de- 
clined them,  and  in  lieu  th^eof  Instructed 
the  Jury:  "It  is  the  duty  of  a  railroad  com- 
pany to  establish  only  such  telegraph  stations 
along  its  line  as  are  necessary  for  the  proper 
running  of  its  trains,  with  regard  tor  the 
safety  of  Its  employes  and  passengers;  and, 
if  you  ,find  that  the  defendant's  tel^raph 
stations  were  sufficient  for  this  purpose,  then 
the  defendant  has  been  guilty  of  no  negli- 
gence \XL  that  regard."  We  think  that  this 
was  a  correct  charge  and  covered  the  in- 
structions asked. 

Defendant  requested  his  honor  to  instruct 
the  Jury  that  if  they  found  that  the  rules 
of  the  defendant  company  permitted  the  run- 
ning of  an  engine  and  tender  with  a  crew  of 
only  an  engineer  and  fireman,  and  such  were 
the  standard  rules  of  the  American  Associa- 
tion of  Railways,  the  defendant  was  not 
guilty  of  negligence  in  that  respect  The  in- 
struction was  given,  with  the  words,  "and 
that  the  running  of  an  engine  with  sach 
crew  on  such  a  trip  as  this  one  was  reason- 
ably safe,"  etc.  We  find  no  error  in  the 
charge  as  given. 

Defendant  requested  his  honor  to  charge 
the  Jury  "that  upon  all  of  the  evidence  in  this 
case  it  was  not  negligence  to  fail  to  use  the 
block  system."  To  the  refusal  defendant  ex- 
cepted. One  witness  testified  that  the  sys- 
tem tended  to  give  one  train  exclusive  use 
of  track  between  certain  points.  Another, 
that  it  induced  to  safety  and  economy — an 
additional  safeguard,  etc  The  same  wit- 
nesses testified  as  to  the  extent  of  the  use 
of  the  system.  In  the  light  of  the  decisions 
of  this  court  in  Troxler's  Case,  122  N.  C  904^ 
80  S.  E.  117^  and  Greenlee's  Case,  122  N.  a 
979,  30  S.  B.  115,  41  L.  R.  A.  399,  65  Am. 
St  Rep.  734;  Troxler  v.  Southern  Ry.  Co., 
124  N.  0.  192,  32  S.  E.  550,  44  L.  R.  A.  813, 
70  Am.  St  Rep.  580,  often  cited  with  approv- 
al, his  honor  correctly  refused  to  give  the 
instruction.  He  properly  submitted  the  ques- 
tion to  the  Jury.  Stewart  v.  Railroad, 
137  N.  C.  687,  50  S.  E.  312. 

Defendant  requested  his  honor  to  (^large 
that,  if  the  Jury  found  the  system  of  signals 
and  rules  for  the  operation  of  its  trains  in 
use  by  defendant  were  the  same  in  general 
use  at  the  time  of  the  collision,  then  defend- 
ant was  not  guilty  of  negligence  in  failing 
to  adopt  another  system,  etc.  The  instruc- 
tion was  given,  with  the  words,  "unless  they 
shall  find  that  such  system  is  safer  or  most 
approved  and  in  gaieral  use  in  the  United 
States  by  railroads  of  like  condition  as  the 
defendant"  To  this  language  defendant  ex- 
cepted. Defendant  contends  thajt  the  lan- 
guage used  by  his  honor  does  violence  to  the 
well-settled  principle  that  the  employer  must 
use  such  appliances  as  are  In  general  use, 
and  not  the  most  approved  appliances.  If 
his  honor  has  inadvertently  placed  upon  the 
defendant  a  heavier  burden  in  this  respect 
than  the  law  ^mits,  it  is  reversible  error. 
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In  Bottoms  y.  Railroad,  136  N.  O.  472,  49  S. 
B.  84S»  we  beld  that  It  was  error  to  charge 
the  jury  that  the  employer  must  xsae  "the 
best  approved  devices  and  appliances  for 
arresting  sparks.*'  It  will  be  observed  that 
In  Bottoms'  Case  no  reference  was  made  to 
the  "general  use,'*  which  is  an  essential  ele- 
ment in  defining  the  test  by  which  the  duty 
is  imposed.  The  Chief  Justice  in  that  case 
reviews  the  several  decisions  of  this  court 
In  Witsell  y.  Railroad,  120  N.  C.  557,  27  & 
El  125,  the  court  made  the  test  to  use  "all 
knovm  and  improved  machinery."  This  was 
held  error ;  this  court  saying  that  the  rule  re- 
quires the  use  of  "all  such  improved  appli* 
ances  which  are  in  general  use.'*  The  rea- 
soning of  the  interesting  opinion  by  the  pres- 
ent Chief  Justice  shows  clearly  that  the  being 
in  general  use  is  the  test  His  honor  evi- 
dently had  that  test  in  view  in  giving  the  in- 
struction. It  was  not  the  "most  approved,** 
but  "the  most  approved  in  general  use.**  We 
do  not  think  the  jury  could  have  been  misled 
by  the  instruction  as  given. 

In  regard  to  the  testimony  of  Lutterloh,  his 
honor  instructed  the  Jury  that  if  Stewart  saw 
the  witness,  or  by  the  exercise  of  ordinary 
care  could  have  seen  him,  wave  his  hat  it 
waa  his  duty  to  have  stopped  his  engine,  and 
if  such  violation  was  the  proximate  cause  of 
the  injury  they  would  answer  the  second  \ar 
sue  "Yes."    This  was  correct 

There  are  57  exceptions  in  the  record.  All 
of  them  are  not  assigned  as  error  in  the  case 
on  appeal.  We  have  examined  the  record 
and  briefs  of  counsel  with  care,  and  while 
it  is  not  practicable  to  set  out  and  discuss 
each  exception,  with  the  instruction  asked, 
modified,  and  given,  or  refused,  we  are  of 
the  opinion  that  the  case  has  been  fairly  sub- 
mitted to  the  jury.  It  was  tried  by  counsel 
of  learning  and  experience.  Bvery  point  was 
contested  in  the  lower  court  and  here.  The 
jury  have  upon  a  full  and  fair  charge  found 
the  facts.  It  may  not  be  improper  to  say 
that  while  many  rules  were  introduced  and 
commented  upon,  we  are  impressed,  as  said 
by  the  Chief  Justice  on  the  first  appeal,  with 
the  view  that  No.  200  extra  was  running 
solely  under  telegraphic  orders,  and  that  the 
engineer  was  entitled  to  have  such  orders  at 
each  station.  His  last  recorded  words  to 
the  operator  at  Vass  show  that  he  regarded 
the  road  clear  to  Southern  Pines;  that  he 
had  40  minutes  on  No.  66.  This  may  ac- 
count for  his  failure  to  take  notice  of  Lutter- 
loh*s  warning.  Certain  it  is  that  No.  6  was 
the  only  train  which  seemed  to  have  been 
overlooked  by  every  one.  No  orders  were 
given  it,  or  others  in  regard  to  it  This  was 
the  cause  of  the  collision.  The  case,  stripped 
of  all  complications,  comes  to  this:  Some 
one  overlooked  No.  6.  The  law  raises  the  pre- 
sumption that  it  was  the  negligence  of  some 
of  defendant's  agents.  The  Jury  have  found 
in  accordance  with  this  presumption.  On  the 
second  issue  the  burden  was  on  defendant  to 
remove  the  presumption  that  Stewart  exer- 


cised due  care  for  his  own  safety.  Cogdell 
y.  Raikoad,  132  N.  C.  852,  44  S.  E.  61&  The 
court  gaye  defendant  every  instruction  asked, 
save  one,  upon  this  view  of  the  case.  The 
jury  found  the  issue  against  defendant  and 
we  think  that  there  was  eyidence  to  sustain 
the  verdict  We  find  no  error  in  his  honor's 
rulings. 
The  Judgment  must  be  affirmedi 


a4l  N.  C.  284)  * 
WINSTON   CIGARETTE    MACH.    CO.   v. 
WBLLS-WHITBHBAD  TOBACCO  CO. 

(Supreme  Court  of  North  Carolina.    May  8, 

1906.) 
Damages— Loss  of  Pbofits. 

Where  plaintiff,  a  manufacturer  of  a  ma- 
chine for  making  cigarettes,  oontracted  with  de- 
fendant a  cigarette  manufacturing  company,  to 
operate  and  exhibit  a  model  of  the  machine  at 
an  exposition,  a  breach  of  the  contract  by  de- 
fendant's failure  to  operate  and  exhibit  the 
model,  even  in  bad  faith,  did  not  entitle  plain- 
tiif  to  recover  estimated  profits  to  accrue  from 
the  operation  and  exhibition  thereof,  in  the  ab- 
sence of  evidence  that  plaintiff  had  actually  se- 
cured any  contracts  for  the  purchase  of  its  ma- 
chines if  they  proved  satisfactory  when  the 
model  was  exhibited  and  operated,  or  that  plain- 
tiff would  have  made  any  particular  number  of 
sales. 

[Ed.  Note.— -For  cases  in  point  see  vol.  15, 
Cent  Dig.  Damages,  I  75.] 

Appeal  from  Supcorior  Court  Forsyth 
County;    B.  B.  Jones,  Judge. 

Action  by  the  Winston  Cigarette  Machine 
Company  against  the  Wells- Whitehead  To- 
bacco Company.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.  Affirmed  in 
part,  and  reversed  and  remanded  in  part 

In  August  1003,  the  defendant  being  a 
manufacturer  of  cigarettes  and  desiring  to 
advertise  its  brands,  contracted  with  the 
plaintiff,  who  is  the  manufacturer  of  the 
Briggs  cigarette  machine,  that  if  the  plaintiff 
would  furnish  one  of  its  machines  well 
equipped  for  the  purpose,  the  defendant 
would  operate  and  exhibit  it  at  the  St  Louis 
Exposition  in  1904  The  plaintiff  alleged 
that  it  performed  the  contract  on  its  part  by 
preparing  the  machine  for  exhibition  and 
did  so  at  considerable  expense,  but  that  the 
defendant  just  before  the  Exposition  was 
opened  and  when  it  was  too  late  to  make 
other  arrangements  to  have  its  machine  ex- 
hibited, refused  to  operate  and  exhibit  the 
machine  at  the  Expositon  as  it  had  under- 
taken and  promised  to  do,  without  any  rea- 
sonable or  yalid  excuse  for  so  doing.  The  de- 
fendant admits  the  contract  as  alleged,  ex- 
cept that  it  alleges  there  was  a  condition 
precedent  annexed  to  it  namely,  that  it 
could  procure  free,  or  without  any  charge 
therefor,  such  space  in  the  Exposition  Build- 
ing as  was  needed  for  the  purpose  of  operat- 
ing and  exhibiting  the  machine,  and  that  this 
it  failed  to  do  without  any  fault  on  its  part 
Plaintiff  alleged  that  by  reaaon  of  the  breach 
of  the  contract  by  the  defendant  it  has  not 
only  sustained  damages  in  the  way  of -money 
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qctoally  paid  out  to  put  the  machine  In  readi- 
ness, but  that  It  has  suffered  further  damage 
by  the  loss  of  profits  It  would  have  made  If 
the  contract  had  been  performed  and  the  loss 
of  the  benefits  that  would  have  accrued  to  It 
In  increased  sales  of  its  machines,  by  the 
exhibition  of  said  machine  at  St  Louis 
while  in  actual  operation  and  by  the  adver- 
tisement of  its  peculiar  features  and  its  ad- 
vantages over  other  machines  of  a  like  kind. 
The  Issues  submitted  to  the  Jury,  with  their 
answers  thereto,  were  as  follows:  "(1)  Did 
the  defendant  contract  to  exhlbt  at  the  St 
I^uls  Expositon  the  cigarette  machne  of 
the  plaintiff,  known  as  the  'Briggs  Machine,* 
as  alleged  In  the  complaint?  Ans.  Yes. 
(2)  Did  the  defendant  fail  and  refuse  to 
carry  out  the  contract  aforesaid,  as  alleged 
in  the  complaint?  Ans.  Tes.  (3)  What  amount 
If  any.  Is  plaintiff  entitled  to  recover 
for  the  construction  and  preparation  of  the 
machine  contracted  to  be  delivered  to 
defendant  for  exhibition?  Ans.  $211.  (4) 
What  amount.  If  any,  is  plaintiff  entitled  to 
recover  for  thp  failure  of  defendant  to  exhib- 
it the  machine  at  the  Universal  Exposition, 
as  alleged  in  the  complaint?  Ans.  $5,000.*' 
Upon  the  question  of  damages,  bo  far  as 
it  related  to  the  fourth  Issue,  the  material 
part  of  the  charge  to  the  Jury,  was  as 
follows:  "In  answering  this  Issue  the  court 
charges  you  that  if  yon  find  the  defendant 
violated  its  contract  by  failure  to  exhibit  the 
machine  at  St  Louis,  as  agreed  upon,  the 
plaintiff  would  be  entitled  to  at  least  nominal 
damages.  And  by  nominal  damages  I  mean 
a  penny  or  some  such  small  amount  And  If 
the  plaintiff  has  failed  to  show  to  you  by  the 
greater  weight  of  the  evidence  that  Its  dam- 
ages exceed  a  nominal  amount  you  should 
answer  the  fourth  issue  one  penny,  or  some 
other  small  amount  Now  the  plaintiff  con- 
tends that  at  the  time  of  the  execution  of 
this  contract  both  parties  had  In  contempla- 
tion the  profits  that  would  result  to  them 
from  such  an  exhibition.  That  is,  the  sale  of 
defendant's  cigarettes  would  be  Increased  by 
such  exhibition,  and  the  sale  of  plaintiff's 
machine  for  making  cigarettes  would  be  in- 
creased, and  thereby  the  anticipated  and 
probable  profits  of  both  would  be  materially 
increased ;  and  that  by  failure  of  defendant 
to  comply  with  its  part  of  the  contract  the 
plaintiff  has  lost  the  sale  of  many  machines, 
and  consequently  the  profits  that  would 
naturally  follow  a  sale.  In  this  branch  of 
the  case,  gentlemen,  the  court  finds  It  very 
difficult  to  lay  down  a  certain  rule  by  which 
you  are  to  be  governed  in  ascertaining  and 
measuring  the  plaintiff's  damages.  If  you 
should  first  find  It  has  suffered  damages  by 
reason  of  defendant's  failure  to  exhibit  the 
machine  at  St  Ix)uls.  The  plaintiff  contends 
that  this  contract  to  exhibit  at  St.  Louis  had 
some  value,  and  that  the  conduct  of  the  de- 
fendant has  deprived  it  of  the  value  and 
profits  which  would  naturally  have  grown 
out  of  the  exhibition  had  defendant  complied 


with  its  contract  A  party  seeking  to  re- 
cover profits  for  breach  of  contract  is  not 
required  to  prove,  either  that  profits  would 
have  accrued,  or  the  amount  of  them,  by  any 
other  or  higher  evidence  than  one  is  required 
to  produce  in  any  other  civil  action.  So,  if 
the  plaintiff  has  made  it  appear  by  a  fair 
preponderance  of  the  evidence  that  profits 
would  have  resulted  from  an  exhibition  of  the 
machine  at  St  Louis,  and  If  it  has  produced 
such  evidence  as  will  authorize  a  Jury  upon 
legitimate  and  proper  Inference  to  ascertain 
the  amount  of  profits  which  would  have  been 
made,  it  would  be  entitled  to  recover  such 
amount  of  damages  as  the  Jury  may  honestly 
and  consistently  believe  due  It  by  reason  of 
the  breach." 

There  was  no  evidence  that  the  plaintiff 
had  secured  any  contracts  for  the  purchase 
of  its  machines,  if  they  proved  satisfactory 
when  the  model  was  exhibited  and  operated 
at  St  Louis,  nor  was  there  any  evidence 
that  the  plaintiff  would  have  made  any  par- 
ticular number  of  sales,  nor  was  there  any- 
other  proof  which  would  enable  the  Jury  by 
any  certain  and  reliable  standard  to  estimate 
the  losses,  unless  the  evidence  hereinafter 
stated  Is  sufficient  for  that  purpose.  It  was 
shown  that  the  plaintiff  had  another  offer 
for  the  exhibition  of  its  machine  but  declined 
the  same  because  of  the  contract  with  the 
defendant  There  was  also  evidence  tend- 
ing to  show  that  the  machines  sold  for  $1,600 
apiece,  and  that  the  company  had  already 
sold  from  150  to  160  of  them  in  different 
parts  of  the  world;  that  they  were  adver- 
tised usually  by  operating  them  where  they 
could  be  seen  by  those  Interested  in  the  pur- 
chase of  such  machinery;  and  that  one  Is 
constantly  kept  in  New  York  on  exhibition, 
as  it  is  found  necessary  to  prove  the  value 
of  the  machine  to  those  who  may  buy  by  the 
actual  operation  of  a  machine  in  their  pres- 
ence. This  particular  machine  which  was 
to  be  exhibited  at  St  Louis  had  been  exhib- 
ited elsewhere.  The  exhibition  of  them  usu- 
ally led  to  sales,  and  almost  all  of  them  had 
been  sold  by  reason  of  their  value  being  dem- 
onstrated in  the  presence  of  the  purchasers. 
The  Briggs  machine  will  turn  out  125,000  to 
150,000  cigarettes  per  day,  and  is  of  simple 
construction.  It  costs  about  half  as  much  as 
the  Bonsack  machine.  About  50  of  them  are 
in  operation.  The  plaintiff  had  intended  to 
make  an  exhibit  of  one  of  its  machines  at 
St  Louis  before  the  contract  to  do  so  was 
made  with  the  defendant,  and  had  decided 
to  spend  between  $5,000  and  $6,000  on  the 
exhibition  and  operation  of  the  machine  at 
the  exposition.  Plaintiff  further  offered  ev- 
idence tending  to  show  that  it  would  have 
cost  $5,000  to  have  exhibited  and  operated 
the  machine  itself,  which  it  had  intended  to 
do  before  contracting  with  the  defendant, 
and  that  it  did  not  have  the  time  and  op- 
portunity to  make  the  required  preparation 
for  doing  so  after  it  was  notified  by  the  de- 
fendant that  it  would  not  perform  the  eon- 


N.  0.)       WINSTON  CIGARETTE  MACH.  CO.  v.  WELLS- WHITEHEAD  T.  CO.         887 


tract  on  Its  part.  Exceptions  were  taken  by 
the  defendant  to  his  honor's  rulings  and 
charge  upon  the  fourth  issue.  There  was  a 
judgment  upon  the  verdict,  and  defendant 
appealed. 

Lindsay  Patterson  and  Connor  &  Connor, 
for  appellant  Manly  &  Hendren  and  Wat- 
son, Buxton  &  Watson,  for  appellee. 

WALKER,  J.  (after  stating  the  case). 
There  is  no  serious  objection  made  by  the 
defendant  to  the  rulings  and  charge  of  the 
court  uix>n  the  first,  second,  and  third  issues ; 
and,  after  a  careful  perusal  of  the  charge, 
and  an  examination  of  the  rulings  of  the 
court,  so  far  as  they  bear  upon  those  issues, 
we  are  satisfied  that  no  exception  can  well 
be  taken  thereto.  The  defendant  frankly  and 
fully  placed  its  right  to  the  favorable  con- 
sideration of  this  court  upon  its  exception  to 
that  part  of  the  charge  which  relates  to  the 
fourth  issue,  and  around  this  single  question 
the  contention  of  the  parties  was  waged. 
While  the  inquiry  we  are  about  to  make  is 
important,  it  is  by  no  means  a  novel  one,  and 
does  not  open  up  any  new  field  of  legal  in- 
vestigation. It  involves,  not  the  discussion 
of  any  new  principle  but  merely  the  applica- 
tion of  one  of  some  antiquity  to  the  actual 
facts  of  this  case.  We  usually  experience 
diflSoulty  in  adjusting  even  a  well-settled  rule 
to  any  particular  state  of  facts,  but  those  in 
this  case  are  so  few  and  so  simple  that  we 
should  have  little  or  no  embarassment  in 
reaching'  a  correct  conclusion.  Generally 
speaking,  the  amount  that  would  have  been 
received  if  the  contract  had  been  kept  and 
which  will  completely  indemnify  the  injured 
party  is  the  true  measure  of  damages  for  its 
breach.  Benjamin  v.  Hillard,  23  How.  (U. 
S.)  149,  16  L.  Ed.  518;  Mace  v.  Ramsey,  74 
N.  C.  14.  Where  one  violates  his  contract 
he  is  liable  for  such  damages,  including  gains 
prevented  as  well  as  losses  sustained,  which 
may  fairly  be  supposed  to  have  entered  into 
the  contemplation  of  the  parties  when  they 
made  the  contract— that  is,  such  as  might 
naturally  be  expected  to  follow  its  violation ; 
and  they  must  be  certain,  both  in  their  na- 
ture and  in  respect  to  the  cause  from  which 
they  proceed.  Ashe  v.  De  Rossett  50  N.  C. 
299,  72  Am.  Dec  552;  Griffin  v.  Colver,  16 
N.  Y.  489,  69  Am.  Dec.  7ia 

It  is  the  rule  last  stated  which  principally 
raises  the  doubt  as  to  whether  profits  of  the 
future  should  be  included  in  any  estimate  of 
damages.  They  may  be  necessary  to  com- 
pletely indemnify  the  injured  party,  and  they 
may  also  answer  the  otlier  requirement,  in 
that  the  loss  of  them  may  naturally  be  ex- 
pected to  proximately  result  from  a  breach  of 
the  contract ;  but  there  still  remains  another 
important  element  to  be  considered,  and  that 
is  whether  there  is  any  reliable  standard  by 
which  they  can  be  ascertained,  for  we  have 
seen  that  the  damages  must  be  certain,  and 
this  certainty  which  is  required  does  not  re- 
-fer  solely  to  their  amount,  but  also  to  the 


question  whether  they  will  result  at  all  from 
the  breach.  It  is  clear  that,  whenever  profits 
are  rejected  as  an  item  in  the  calculation  of 
damages,  it  is  because  they  are  subject  to  too 
many  contingencies  and  are  too  dependent 
upon  the  fiuctuations  of  markets  and  the 
chances  of  business  to  constitute  a  safe  cri- 
terion for  an  estimate  of  damages.  Griffin 
V.  Colver,  supra.  "The  law  may,  and 
often  does,  fail  of  doing  complete  justice, 
from  the  imperfection  of  its  means  for  as- 
certaining truth,  and  tracing  and  apportion- 
ing elTects  to  their  various  causes;  but  it  is 
not  liable  to  the  reproach  of  doing  positive 
injustice  by  design.  Such  a  doctrine  would 
tend,  not  only  to  make  the  law  itself  odious, 
but  to  corrupt  its  administration,  by  foster- 
ing a  disregard  of  the  just  rights  of  parties. 
In  actions  upon  contract,  especially,  and  In 
those  nominally  in  tort,  but  substantially 
upon  contract,  courts  have  thought  it  gener- 
ally safer,  upon  the  whole,  to  adopt  certain 
definite  rules  for  the  government  of  the  jury 
by  which  the  damages  could  be  estimated,  at 
the  risk  of  falling  somewhat  short  of  the 
actual  damages,  by  rejecting  such  as  could 
not  be  estimated  by  a  fixed  rule  than  to  leave 
the  whole  matter  entirely  at  large  with  the 
jury,  without  any  rule  to  govern  their  dis- 
cretion, or  to  detect  or  correct  errors  or  cor- 
ruption in  the  verdict  In  such  cases,  there- 
fore, there  has  been  a  strong  inclination  to 
seize  upon  such  elements  of  certainty  as  the 
case  might  happen  to  present,  and  as  might 
approximate  compensation,  and  to  frame 
thereon  rules  of  law  for  the  measurement  of 
damages,  though  it  might  be  evident  that 
further  damages  must  have  been  suffered, 
which,  however,  could  only  be  estimated  as 
matter  of  opinion,  and  must  therefore  be 
excluded  under  the  rules  thus  adopted."  Al- 
lison V.  Chandler,  11  Mich.  542.  - 

It  will  be  seen,  therefore,  that  the  earlier 
rule,  which  excluded  profits  altogether  as  an 
element  of  damages,  as  being  in  their  very 
nature  too  uncertain  to  be  considered  (Hale 
on  Damages,  72),  has  been  modified  so  as  to 
permit  their  inclusion  In  the  assessment  If 
they  are  proximate  and  certain.  The  doc- 
trine of  Domat,  as  adopted  by  Sedgwick,  that 
"the  law  does  not  aim  at  complete  compensa- 
tion for  the  injury  sustained,  but  seeks  rather 
to  divide  than  satisfy  the  loss,"  has  not  been 
accepted  by  the  courts  as  the  true  principle 
by  which  to  measure  the  compensation  for  a 
breach  but  may  safely  said  to  have  been  re- 
jected, for  the  law  does  seek  to  give  full  sat- 
isfaction In  damages,  including  gains  pre- 
vented and  losses  sustained  so  far  as  Is  con* 
Bistent  with  a  just  regard  for  the  rights  of 
the  party  who  has  broken  the  contract  and, 
what  is  of  more  importance,  for  reasonable 
certainty  in  the  administration  of  legal  prin- 
ciples. In  pursuit  of  this  end  it  allows  prof- 
its to  be  considered  when  the  contract  itself, 
or  any  rule  of  law,  or  any  other  element  in 
the  case  furnishes  a  standard  by  which  their 
amount  may  be  determined  with  sufilclent 
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certainty.  Illustrations  of  this  principle  are 
to  be  found  in  several  cases  heretofore  decid- 
ed by  this  court  In  Mace  v.  Ramsey,  74 
N.  C.  11,  the  defendant  contracted  to  furnish 
the  plaintiff  a  boat  to  carry  passengers,  who 
were  expected  to  arrive  on  an  •  excursion 
train,  from  Morehead  City  to  Beaufort  and 
other  points  in  the  harbor.  The  plaintiff  was 
allowed  to  recover  profits  prevented  by  de- 
fendant's breach  of  his  contract  because  their 
loss  was  not  only  the '  proximate  result  of 
the  breach  as  being  within  the  reasonable 
contemplation  of  the  parties,  !>ut  because  it 
appeared  that  the  plaintiff  had  already  en- 
gaged enough  passengers  for  the  boat  to  be 
furnished  by  the  defendant  and  this  fact  in- 
troduced the  element  of  certainty  Into  the 
question  of  damages.  The  damages  were 
thus  made  certain,  both  in  their  nature  and 
In  respect  to  the  cause  from  which  they  pro- 
ceeded. The  distinction  between  such  profits 
as  can  be  thus  definitely  ascertained  by  some 
standard  furnished  by  the  contract  itself  or 
by  the  law,  and  those  for  the  calculation  of 
which  there  Is  no  standard,  but  which  are 
shadowy,  uncertain,  and  speculative  and 
therefore  incapable  of  legal  computation,  Is 
clearly  recognized  In  Willis  v.  Branch,  94 
N.  C,  at  page  149,  where  It  Is  said  by  the 
court:  "If  the  plaintiff  had  existing  engage- 
ments for  theatrical  entertainments,  that 
were  disappointed  by  the  Injury,  damages 
sustained  on  that  account  might  be  embraced, 
but  not  for  such  as  he  might  probably  have 
had.  The  Instruction  given  by  the  court  was 
far  too  broad  and  Indefinite,  It  embraced  pos- 
sible speculative  damages,  arising  indirectly 
and  remotely  as  a  possible  consequence  of 
the  trespass.  Such  damages  are  not  recov- 
erable." So  in  Oldham  v.  Kerchner,  79  N. 
0.  106,  28  Am.  Rep.  802,  where  the  defendant 
failed  to  deliver  com  to  the  plaintiff  at  his 
mill  to  be  ground  at  a  stipulated  price,  under 
a  contract  to  that  effect,  the  court  held  that 
the  profits  the  plaintiff  would  have  made 
should  be  included  in  the  damages  allowed 
by  the  Jury,  as  the  difference  between  the 
cost  of  grinding  and  the  contract  price  fur- 
nished a  sufBciently  certain  standard  by 
which  to  measure  the  damages  and  was  the 
true  rule  applicable  to  the  facts  of  that  case. 
"It  Is  now  well  established  (the  court  says 
at  page  111  of  79  N.  C.  [28  Am.  Rep.  S02]) 
that  the  profits  which  a  plaintiff  would  have 
made  If  the  contract  had  been  compiled  with, 
is  the  measure  of  damages  for  Its  breach, 
in  cases  like  the  present  There  are  of  course 
cases  not  within  the  rule,  as  where  the  profits 
are  speculative  and  inculpable  of  accurate  as- 
certainment, or  so  remote  that  they  cannot 
be  supposed  to  have  been  within  the  contem- 
plation of  the  parties,  or  where  they  depend- 
ed on  facts'  of  which  the  defendants  had  no 
notice,  and  which  therefore  could  not  have 
been  in  their  contemplation.**  And  in  Lewis 
V.  Rountree,  79  N.  O.  122,  28  Am.  Rep.  S09, 
the  court  held  that  the  contract  belAg  for  the 
sale  and  delivery  of  a  specified  number  of 
barrels  of  rosin  at  a  stipulated  price  which 


was  bought  for  the  purpose  of  being  resold  In 
another  market,  the  profit  that  would  have 
been  realized  if  the  contract  had  been  ful- 
filled was  recoverable  as  a  part  of  the  dam- 
ages, it  being  the  difference  between  the  price 
to  be  paid  and  the  market  price,  where  it  was 
to  have  been  resold,  which  rendered  it  capa- 
ble of  being  estimated  with  reasonable  cer- 
tainty and  therefore  not  contingent  or  specu- 
lative. 

This  modification  of  what  appears  to  have 
been  the  former  rule  as  to  profits  is  striking- 
ly illustrated  in  the  recent  case  of  Johnson  v. 
Railroad  (at  this  term)  53  S.  E.  362.  The 
plaintiff  sued  to  recover  damages  for  the 
negligent  destruction  of  his  box  factory  by 
the  defendant,  it  having  been  set  on  fire  by 
sparks  emitted  from  defendant's  engine.  It 
was  shown  that  the  plaintiff  had  outstanding 
and  unfilled  orders  for  a  large  number  of 
boxes  and  we  held,  contrary  to  the  ruling  be- 
low, that  the  profits  which  would  have  beoi 
made  upon  those  contracts  were  proper  to  be 
considered  in  computing  the  damages.  The 
question  is  fully  discussed  by  Mr.  Justice 
Oonnor,  who  delivered  the  opinion  of  the 
court,  and  the  distinction  to  be  observed  in 
such  cases  clearly  defined.  The  same  prin- 
ciple is  also  recognized  and  applied  in  Tomp- 
kins Co.  T.  Dallas  Cotton  Mills,  180  N.  C.  347, 
41  8.  B.  988.  The  rule  as  thus  declared  by 
this  court  has  been  generally,  if  not  univers- 
ally adopted  in  the  other  states,  and  in  the 
federal  Jurisdiction.  Hale  cm  Damages,  p. 
72  et  seq. ;  Aber  v.  Bratton,  60  Mich.  357,  27 
N.  W.  564;  Masterton  v.  Mayor,  7  HiU  (N, 
Y.)  61,  42  Am.  Dec.  38 ;  1  Sutherland  on  Dam- 
ages, 9  64;  Allison  v.  Chandler,  supra;  Mc- 
Kinnon  t.  McBwan,  48  Micli.  106,  11  N.  W. 
828,  42  Am.  Rep.  458.  In  the  case  last  cited, 
the  court  says:  "There  are  undoubtedly 
many  cases  where  upon  the  breach  of  a  con- 
tract the  injured  party  is  ^titled  to  recover  as 
damages  the  profits  he  would  have  made  had 
the  contract  not  been  broken.  Where  a  par^ 
is  to  perform  labor  from  which  a  profit  would 
arise  as  the  direct  result  Of  the  work  done  at 
the  contract  price,  such  profits  may  be  re- 
covered. Or  where  a  par^  is  to  furnish  and 
deliver  material  under  a  contract  and  is  pre- 
vented. The  principles  recognized  in  this 
class  of  cases  are  well  established  and  baye 
been  applied  in  a  great  variety  of  cases.  So 
in  cases  of  tort  the  loss  of  profits  may  be 
allowed.**  While  anticipated  profits  may  be 
recovered  in  cases  of  the  class  we  have  men- 
tioned, where  there  is  a  certain  method  af- 
forded by  which  they  can  be  estimated,  we 
believe  the  courts  are  well-nigh  unanimous  in 
holding  that  when  they  are  of  uncertain,  con- 
tingent, or  speculative  character,  they  are 
not  to  be  allowed  in  compensation  for  the 
Injury.  This  principle  is  stated  concretely 
by  Mr.  Justice  Bynum,  with  his  usual  terse- 
ness and  vigor,  in  Sledge  t.  Reid,  78  N.  G^ 
at  page  448,  as  follows:  '*In  an  action  of 
covenant  for  not  furnishing  machinery  for 
a  steam  mill,  at  a  stipulated  time,  the  plain- 
tifT  cannot  recover  in  damages  the  estimated 
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value  of  the  profits  he  might  have  made.  If 
the  covenant  had  been  complied  with,  because 
they  are  too  vague  and  uncertain  to  form  any 
criterion  of  damages.  Such  has  been  the  uni- 
form course  of  decisions  in  this  -state.  We 
think  they  are  founded  upon  the  soimdest 
principles  and  sustained  by  the  weight  of 
authority."  The  authorities  to  sustain  this 
proposition  may  be  numerously  cited.  Boyle 
V.  Reeder,  28  N.  C.  607;  Foard  v.  Railroad, 
53  N.  C.  235,  78  Am.  Dec.  277;  Roberts  v. 
Oole,  82  N.  0.  292;  Walser  v.  TeL  Co.,  114 
N.  C.  440,  19  S.  E.  366;  Lumber  Co.  v.  Iron 
Works,  130  N.  C.  584,  41  S.  B.  797;  Memphis 
V.  Brown,  20  Wall.  (U.  S.)  289,  22  L.  Ed.  264; 
Aber  v.  Bratton,  supra;  Hair  v.  Barnes,  26 
111.  App.  580;  Red  v.  Augusta,  25  Ga.  886; 
Pennypacker  v.  Jones,  106  Pa.  237;  Willing- 
ham  V.  Hooven,  74  Ga.  233,  58  Am.  Rep.  435; 
Greene  v.  Williams,  45  111.  206;  Bingham  v. 
Walla  Walla  (Wash;  T.)  13  Pac  408;  1  Joyce 
on  Damages,  §  1285w 

Summing  up  the  law  upon  this  subject,  it 
is  said  in  U.  S.  v.  Behan.  110  U.  S.  338,  4  Sup. 
Ct  81,  28  L.  Ed.  168:  '*The  prima  facie  meas- 
ure of  damages  for  the  breach  of  a  contract 
is  the  amount  of  the  loss  which  the  injured 
party  has  sustained  thereby.  If  the  breach 
consists  in  preventing  the  performance  of  the 
contract,  without  the  fault  of  the  other  party, 
who  Is  willing  to  perform  it,  the  loss  of  the 
latter  will  consist  of  two  distinct  items  or 
grounds  of  damage,  namely :  First,  what  he 
has  already  expended  towards  performance 
(less  the  value  of  materials  on  hand);  second- 
ly, the  profits  that  he  would  realize  by  per- 
forming the  whole  contract  The  second  item, 
profits,  cannot  always  be  recovered.  They 
may  be  too  remote  and  speculative  in  their 
character,  and  therefore  incapable  of  that 
clear  and  direct  proof  which  the  law  requires. 
But  when  in  the  language  of  Chief  Justice 
Nelson,  in  the  case  of  Masterton  v.  Mayor  of 
Brooklyn,  7  Hill  (N.  Y.)  69,  42  Am.  Dec.  38, 
they  are  *the  direct  and  immediate  fruits  of 
the  contract,'  they  are  free  from  this  objec- 
tion; they  are  then  'part  and  parcel  of  the 
contract  itself,  entering  into  and  constituting 
a  portion  of  its  very  elements;  something 
stipulated  for,  the  right  to  the  enjoyment  of 
which  is  Just  as  clear  and  plain  as  to  the  ful- 
filment of  any  other  stipulation.*  Still,  in  or- 
der to  furnish  a  groimd  of  recovery  in  dam- 
ages, they  must  be  proved.  If  not  proved,  or 
if  they  are  of  such  a  remote  and  speculative 
character  that  they  cannot  be  legally  proved, 
the  party  is  confined  to  his  loss  of  actual  out* 
lay  and  expense.  This  loss,  however,  he  is 
clearly  entitled  to  recover  in  all  cases,  unless 
the  other  party,  who  has  voluntarily  stop- 
ped the  performance  of  the  contract,  can 
show  the  contrary."  But  that  court  has  ex- 
pressly repudiated  the  claim  that  the  possible 
or  even  probable  benefits  of  a  business  yet  in 
fieri  can  afford  a  safe  rule  by  which  to  esti- 
mate damages.  There  was  said  to  be  so  much 
uncertainty  in  such  a  rule  itself,  so  many 
contlngeucies  which  may  vary  or  extinguish 
Its  application,  and  so  many  difflcultios  in 


sustaining  its  legal  correctness,  that  it  was 
not  believed  proper  to  entertain  it  The 
Amiable  Nancy,  3  Wheat  (U.  S.)  560,  4  U 
Ed.  456;  La  Amistad  de  Rues,  5  Wheat  (U. 
S.)  385,  5  L.  Ed.  115.  Judge  Story  said 
that  independent  of  all  authorities,  he  was 
satisfied  upon  principle  that  an  allowance 
of  damages,  upon  the  basis  of  a  calcula- 
tion Of  profits,  is  inadmissible  where  there 
is  no  certain  standard  to  guide  the  Jury. 
The  rule  would  be  in  the  highest  degree  un- 
favorable to  the  interests  of  the  community, 
and  the  subject  would  be  involved  in  utter  un- 
certainty. The  computation  would  proceed 
upon,  contingencies,  and  would  require  a 
knowledge  of  markets  to  an  exactness  in 
point  of  time  and  value  which  would  some- 
times present  embarrassing  obstacles.  Much 
would  depend  upon  the  vigilance  and  ac- 
tivity of  the  party  who  it  is  supposed  would 
have  made  the  profits  and  much  upon  the  mo- 
mentary demand  and  other  considerations 
purely  speculative  After  all,  it  would  be  a 
mere  calculation  upon  conjectures  and  not  up- 
on facts.  Schooner  Lively,  1  Gall.  315,  Fed. 
Cas.  No.  8,403.  Any  such  estimate  would  be 
based  upon  imaginary  and  uncertain  profits 
depending  upon  a  variety  of  circrunstances, 
the  failure  of  any  one  of  which  would  sub- 
vert the  whole  calculation,  and  for  this 
reason  they  would  be  too  remote  and  indeter- 
minate to  enter  into  the  measure  of  damages. 
Manufacturing  Co,  v.  Rogers,  19  Ga.  416,  65 
Am.  Dec.  602. 

Should  the  rule  contended  for  prevail,  the 
breach  of  a  very  simple  contract,  or  failure 
in  some  part,  might  bring  ruin  upon  the 
party  in  default,  by  leaving  the  damages  to 
the  unbridled  discretion  of  the  Jury,  when  in 
fact  no  such  loss  was  contemplated.  The 
adoption  of  such  a  rule  would,  therefore,  be 
extremely  dangerous.  If  such  consequences 
are  to  follow,  it  is  much  better  that  the  par- 
ties, when  contracting,  expressly  provide  for 
such  enlarged  responsibility.  This  they  may 
do  by  liquidating  the  amount  When  the  damages 
cannot  be  otherwise  ascertained  and  are  such 
as  the  law  will  not  allow  because  of  their  un- 
certainty. McKlnnon  v.  McEwan,  supra.  It 
is  one  of  the  very  cases  where  parties  may 
agree  upon  the  amount  of  damages  to  be  re- 
covered upon  a  breach.  "Where  the  damages 
resulting  from  a  breach  of  contract  cannot  be 
measured  by  any  definite  pecuniary  standard* 
as  by  market  value  or  the  like,  but  are  wholly 
uncertain,  the  law  favors  a  liquidation  of  the 
damages  by  the  parties  themselves;  and 
where  they  stipulate  for  a  reasonable  amount 
the  agreement  will  be  enforced."  Hale  on 
Damages  133.  But  in  the  absence  of  some 
such  standard  fixed  by  the  parties  when  they 
make  their  contract  the  law  will  not  permit 
mere  profits,  depending  upon  the  chances  of 
business  and  other  contingent  circumstances 
and  which  are  perhaps  merely  fanciful,  to  be 
considered  by  the  Jury  as  part  of  the  com- 
pensation. Speaking  of  such  profits,  Chie^ 
Justice  Bleckley,  in  Kenny  v.  Collier,  79  Ga. 
748.  8  S.  E.  58^  once  said:    "If  anything  i« 
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speculative,  remote,  and  contingent,  it  is  the 
net  income  of  a  business  never  begun.  That 
anticipated  profits  from  a  business  intended  to 
be  carried  on  by  the  plaintiff  upon  the  premises 
cannot  be  allowed,  is  as  well  settled  as  any- 
thing can  be  in  an  age  of  legal  skepticism," 
citing  Giles  v.  O'Toole,  4  Barb.  (N.  Y.)  261; 
Greene  v.  Williams,  45  111.  208,  and  other 
cases.  "The  recovery  of  profits  which  might 
have  been  made  in  a  new  business  cannot  be 
sustained,  because  it  cannot  be  proven  that 
they  would  have  been  realized."  Sedgwick 
on  Damages,  §  183  and  cases  cited;  3  Suther- 
land on  Damages  (3d  EM.)  p.  2136;  Arctic  Ice 
Mach.  Mfg.  Co.  v.  Central  Trust  Co.,  77  Md. 
202-235,  26  AU.  493;  Ice  Co.  v.  Jenkins,  58  111. 
App.  519.  But  we  do  not  see  why  the  case 
of  Jones  V.  Call,  96  N.  C.  337,  2  S.  E.  647. 
60  Am.  Rep.  416,  which  discusses  and  applies 
the  principle  we  have  been  considering  to  a 
case  identical  with  this  in  its  main  features, 
is  not  decisively  against  the  plaintilTs  conten- 
tion. There  it  appeared  that  the  plaintiff,  a 
manufacturer  of  patented  tobacco  machines, 
was  stopped  from  manufacturing  by  the 
wrongful  act  of  the  defendant,  and  it  was 
held  that,  while  he  could  include  in  his 
damages  for  the  wrong  profits  on  machines 
already  sold  but  not  manufactured  he  could 
not  recover  estimated  profits  of  the  business 
as  they  were  too  speculative,  conjectural,  and 
remote  to  constitute  a  basis  for  computing  dam- 
ages. Such  anticipated  profits,  it  was  said,  in- 
volve too  many  contingencies,  the  failure  of  any 
one  of  which  might  prevent  their  realization. 
They  are  not  therefore  susceptible  of  exact 
ascertainment  or  of  being  proved  with  rea- 
sonable certainty.  We  are  unable  to  distin- 
guish the  two  cases.  So  in  Eisenlohr  v. 
Swain.  35  Pa.  107,  78  Am.  Dec.  328,  where 
the  defendants  had  failed  to  advertise  a 
sale  as  they  had  contracted  to  do,  it  was 
held  that  the  plaintiff  could  not  recover  for 
any  loss  of  a  better  bargain  than  he  made 
at  the  sale  as  it  was  speculative.  It  could 
not  be  known  how  many  bidders  would  have 
attended  the  sale  if  it  had  been  advertised, 
or  whether  they  would  have  come,  and  If  any, 
how  many.  The  supposed  profit  which  he 
alleged  was  prevented  by  the  defendants' 
wrong,  was  too  contingent  and  illusory.  The 
case  of  Stevens  v.  Yale  (Mich.)  72  N.  W.  5, 
was  much  like  the  one  last  cited.  The  de- 
fendant failed  to  advertise,  as  she  had  con- 
tracted to  do,  that  her  wares  could  be  pur- 
chased at  the  plaintilTs  drug  store,  but  In- 
serted in  her  advertisement  the  name  of  an- 
other druggist.  He  sought  to  recover  the 
profits  he  would  have  made  out  of  the  adver- 
tisement contracted  for.  They  were  ruled 
out,  as  too  uncertain  and  conjectural  for  a 
safe  estimate  of  his  loss. 

A  party  who  has  broken  his  contract,  can- 
not, we  admit  escape  liability  because  of  the 
difliculty  there  may  be  in  finding  a  perfect 
measure  of  damages.  In  this  case  it  appears 
that  the  Jury,  by  their  verdict,  have  said 
that  the  defendant  violated  the  contract  with- 
out any  just  cause  or  legal  excuse.    Tbm 


claim  that  it  was  to  have  free  space  In  the 
Exposition  Building  was  either  negatived  by 
the  jury,  or  it  was  found  by  them,  upon  the 
evidence,  of  which  there  was  an  abundance 
to  support  the  finding,  that  the  free  space 
could  have  been  had  for  the  asking.  While 
the  bad  faith  of  the  defendant  would  ordi- 
narily entitle  it  to  little  consideration  from 
the  court,  it  cannot  have  the  effect  to  reverse 
a  well-settled  rule  of  law,  which  must  be 
general  in  its  application.  We  should  ad- 
minister the  law  as  we  find  it  Its  proper 
administration  will  sometimes  apparently 
work  individual  hardship,  but  this  is  true  of 
all  general  rules.  It  Is  a  much  less  evil 
than  to  construe  It  to  meet  the  supposed  in- 
justice of  the  particular  case  or  merely  to 
redress  a  wrong,  because  we  may  think  it  is 
of  so  grievous  a  nature  that  It  should  be,  in 
this  way,  specially  rebuked,  without  regard 
to  the  strict  principles  of  the  law  which  have 
been  adopted  for  all  cases.  "It  is,  then,  an  es- 
tablished rule  to  abide  by  former  precedents, 
stare  decisis,  where  the  same  points  come 
again  In  litigation,  as  well  to  keep  the  scales 
of  justice  even  and  steady,  and  not  liable  to 
waver  with  every  new  judge's  opinion,  as 
also  because,  the  law  In  that  case  being  sol- 
emnly declared  and  determined,  what  before 
was  uncertain  and  perhaps  indifferent  Is  now 
become  a  permanent  rule,  which  it  is  not 
in  the  breast  of  any  subsequent  judge  to  alter 
or  swerve  from  according  to  his  private  sen- 
timents; he  being  sworn  to  determine,  not  ac- 
cording to  his  own  private  judgment  but  ac- 
cording to  the  known  laws  and  customs  of 
the  land,  not  delegated  to  pronounce  a  new 
law,  but  to  maintain  and  expound  the  old 
one,  *Jus  dicere  et  non  jus  dare."*  Broom's 
Legal  Maxims  (8th  Ed.)  p.  147.  The  defend- 
ant, it  is  true,  has  willfully  broken  the  con- 
tract at  a  time  too  late  for  the  plaintllT  to 
repair  the  wrong  or  retrieve  the  resulting 
loss,  but  this  should  not  change  the  rule  of 
law,  although  it  may  justly  provoke  our  con- 
demnation of  the  act  "Our  duty,"  said  Ba- 
ron Alderson,  "is  plain.  It  is  to  expound 
and  not  to  make  the  law,  to  decide  on  it  as 
we  find  it  not  as  we  may  wish  It  to  be." 
Miller  V.  Salomons,  7  Ex.  541.  It  Is  not  our 
province  to  invent  new  rules  for  avoiding 
hardship,  however  unjustly  we  may  think  a 
party  has  been  dealt  with,  but  to  discover 
and  be  governed  by  those  rules  which  were 
adopted  by  our  predecessors  for  their  guid- 
ance. The  authorities  we  have  cited  strong- 
ly support  our  conclusion,  some  by  direct  sim- 
ilitude and  others  by  consequential  reasoning 
and  clear  deduction  and  as  they  are  quite 
uniform  to  the  same  point  they  ought  to  have 
weight  with  us,  and  be  respected  as  prece- 
dents, in  order  that  the  law  may  be  known. 
The  perfect  agreement  of  many  judges  upon 
one  and  the  same  proposition,  is  cogent  proof 
of  Its  correctness. 

We  have  examined  the  cases  cited  by  the 
learned  and  able  counsel  for  the  plaintiflT  In 
their  excellent  brief,  and  in  the  argument  be- 
fore VB,  and  do  not  think  that  with  ooe  or 
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two  exceptions,  they  conflict  at  all  with  our 
view.  Those  that  do  so  conflict,  are  not  in 
accord  with  the  decisions  of  this  court  nor 
with  the  great  weight  of  authority  upon  the 
subject,  If  their  value  as  precedents  is  not 
also  impaired  by  later  expressions  of  the 
courts  where  they  were  decided.  There  was 
error  in  the  charge  of  the  court  upon  the 
fourth  issue.  The  verdict  will  stand  as  to 
the  other  issues  but,  as  to  the  fourth^  a  new 
trial  is  awardedi 
New  trial. 


an  N.  c.  300) 

ROLIN  V.  R.  J.  REYNOLDS  TOBACCO  CO. 

(Supreme   Court   of   North   Carolina*    May   8, 
1906.) 

1.  Mabteb  and  Servant— Injuries  to  Servant 

— ChIIJ)REN— IlXBQAL      EMPLOYMENT— NBGLI- 
GE?7CE. 

Where  plaintiff,  a  child  ander  12  vears  of 
age,  was  employed  to  work  in  defendant's  tobac- 
co factory,  in  violation  of  Acts  1903,  p.  819,  c 
473,  §  1,  prohibiting  employment  of  such  chil- 
dren, plaintiff's  employment  was  evidence  of 
negligence  in  an  action  for  injuries  to  him  by 
the  operation  of  one  of  the  machines  in  such 
factory. 

2.  Same —- Negligence  —  PaoziHATB  Cause  — 
Question  for  Jury. 

Plaintiff,  a  child  under  12  years  of  age,  was 
employed  to  work  in  defendant's  tobacco  factory, 
in  violation  of  Acts  1903,  p.  819,  c.  473,  S  1. 
He  believed  it  was  part  of  his  duty  to  clean  up 
one  of  the  machines,  and,  as  he  was  doing  this, 
another  boy  employed  in  the  factory  threw  a 
piece  of  cut  tobacco  into  the  machine,  and  plain- 
tiff, believing  it  his  duty  to  extricate  the  same, 
reached  his  nand  In  to  take  it  out,  whereupon 
the  boy  who  threw  It  in  pulled  the  lever  and 
started  the  machine,  by  which  plaintiff's  hand 
was  caught  and  torn  off.  Heidi  tnat  whether  de- 
fendant's negligence  in  employing  plaintiff,  or 
whether  the  prank  of  his  fellow  servant,  was 
the  proximate  cause  of  his  injury,  was  for  the 
jury. 

3.  Negligence  —  Contributory  Neglioenob  — 
Children. 

A  child  under  12  years  of  age  is  presumed 
to  be  incapable  of  so  understanding  and  ap- 
preciating dangers  from  negligence  or  conditions 
produced  by  others  as  to  make  him  guilty  of  con- 
tributory negligence. 

[EM.  Note.— For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Negligence,  §  124.] 

4.  Same— Question  for  Jury. 

In  an  action  for  injuries  to  a  child  under 
12  years  of  age,  while  employed  in  a  tobacco  fac- 
tory, in  violation  of  Acts  1903,  p.  819,  c.  473,  § 
1,  while  endeavoring  to  take  certain  tobacco 
from  a  machine,  whether  he  was  guilty  of  con- 
tributory negligence  was  a  question  for  the  jury 
on  proof  of  bis  age,  intelligence,  and  knowledge 
of  the  machine  and  his  capacity  to  know  and 
appreciate  the  danger. 

[Ed.  Note.— For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Negligence,  S§  347,  348.] 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty; Jones,  Judge. 

Action  by  Willie  Rolin,  by  his  next  friend, 
against  the  R.  J.  Reynolds  Tobacco  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

Action  for  damages  for  personal  injuries 
sustained  by  plaintiff  while  In  defendant's 
employment  Plaintiff  testified:  "I  com- 
menced work  for  the  defendant  about  a  year 


ago.  May,  1904.  I  went  in  there  one  Monday 
morning.  Mr.  Nichols,  boss  man  in  the  room, 
i^oke  to  me  and  asked  me  if  I  wanted  to 
weigh  fillers.  I  told  him,  'Yes.'  He  took  me 
over  and  put  me  to  weighing.  Then  he  put 
me  to  cutting  lumps  on  a  table.  They  were 
making  three-inch  work.  I  worked  at  that 
place  three  days  on  one  fortnight,  and  on  the 
second  fortnight  six  day£i.  After  cutting 
lumps  I  then  was  a  sweeper  on  the  floor* 
I  cleaned  up  about  machines  and  around  the 
floor.  That  evening  at  4  o'clock  we  got  out 
of  the  factory.  The  weigh  boy  went  down 
the  house  to  wash  his  hands.  The  man  that 
run  that  machine  went  down  the  house  to  clean 
up  another  machine.  I  was  cleaning  up  that 
one  I  worked  at  The  weigh  boy  ran  up  and 
threw  a  piece  of  cut  tobacco  in  the  machine. 
I  reached  my  hand  in  there  to  take  it  out 
He  pulled  the  lever  and  run,  and  the  machine 
caught  my  hand  and  tore  it  off.  I  don't 
know  the  fellow  who  took  me  out  of  the  ma- 
chine. Mr.  Nichols  topk  me  up  in  the  house 
above  and  he  said,  *Did  you  not  tell  me  you 
were  12  years  old?'  I  said  *No.'  I  was  elev- 
en years  old  in  June,  1903.  When  cutting 
off  lumps  I  was  12  inches  away  from  the 
machine.  No  one  explained  to  me  the  dan- 
gerous character  of  the  machine,  nor  told  me 
anything  about  it  I  was  bom  June  4,  1892. 
I  would  not  have  been  hurt  if  the  boy  had  not 
pulled  the  lever.  The  machine  was  set  and 
you  had  to  pull  the  lever  that  made  it  work 
and  set  it  At  time  I  was  hurt  I  worked  by 
the  side  of  John  Dillon  all  that  day.  Table 
and  truck  between  me  and  the  machine.  The 
lever  is  in  front  of  the  machine.  I  did  not 
get  a  lump  and  try  to  press  it  in  the  ma- 
chine. He  (Dillon)  had  pressed  a  lump  that 
day  for  me.  It  was  not  after  quitting  time 
when  I  got  hurt  If  it  was,  all  hands  had  not 
gotten  out  of  the  factory.  No  one  told  me  to 
clean  up  the  machine.  I  saw  others  clean- 
ing up  the  machine,  and  I  did  so.  No  one 
ever  asked  me  to  clean  up  the  machine,  or 
do  anything  ahout  it  It  was  part  of  my 
duty  to  clean  up  around  the  machine.  Will 
Hairston  is  the  name  of  the  boy  that  pulled 
the  lever  of  machine  on  me.  He  is  working 
down  there  in  the  factory  now.  There  was 
a  belt  attached  to  the  machine  running  at  the 
time.  No  one  told  me  to  clean  up  around 
the  machines.  Other  boys  were  at  work 
cleaning  up."  There  was  other  evidence  in 
regard  to  plaintiff's  age,  extent  of  injury,  etc. 
At  the  conclusion  of  the  evidence  defendant 
demurred  and  moved  for  judgment  as  of  non- 
suit Motion  allowed.  Plaintiff  excepted. 
Judgment    Appeal. 

L.  M.  Swlnk,  for  appellant  Manly  &  Hen- 
dren,  for  appellee. 

CONNOR,  J.  (after  stating  the  case).  The 
plaintiff  bases  his  right  to  recover  on  the 
facts  admitted  by  the  demurrer  upon  two 
propositions:  That  his  employment  by  the 
defendant,  he  being  under  12  years  of  age, 
was  in  violation  of  the  provisions  of  section 
1,  c.  473,  p.  819,  Acts  1903,  prohibinng  em- 
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ployment  of  children  nnder  12  years  of  age, 
was  per  se  negligence,  or  at  least  erldence  of 
negligence,  and  that  such  negligence  was  the 
proximate  cause  of  the  injury  sustained  by 
him.  The  appeal,  for  the  first  time,  presents 
to  us  for  construction  and  application  the 
act  passed  by  the  Legislature  for  the  protec- 
tion of  young  children  by  expressly  prohib- 
iting their  employment  in  mills  and  factories. 
The  first  section  is  plain  and  calls  for  no  con- 
struction by  the  court  It  provides:  "That 
no  child  under  twelve  years  of  age  shall  be 
employed  in  any  factory  or  manufacturing 
establishment  in  this  state."  The  provision 
in  regard  to  oyster-canning  factories  is  not 
material  to  any  question  presented  by  this 
appeal.  The  second  section  prescribes  the 
hours  during  which  persons  under  18  years 
of  age  shall  work.  The  third  section  pro- 
vides that  parents  of  children  seeking  em- 
ployment shall  give  certificates  In  regard  to 
their  age,  and  makes  any  person  knowingly 
and  willfully  violating  the  provisions  of  the 
act  indictable,  etc.  The  act  is  the  result  of 
the  well-considered,  and  we  think  wise,  con- 
clusion of  the  General  Assembly,  reflecting 
and  crystallizing  into  law  the  will  of  the 
people  of  the  state.  It  is  therefore  not  only 
our  duty,  but  in  entire  harmony  with  our 
judgment,  to  give  to  the  statute  such  a  con- 
struction and  application  as  will  effectuate 
the  intention  of  the  General  Assembly,  rem- 
edy and  prevent  the  continuation  of  an  evil 
which  threatens  the  welfare  of  the  young 
children,  and,  thereby,  the  best  and  highest 
Interest  of  the  state.  Referring  to,  and  ap- 
plying the  provisions  of,  an  act  In  almost  the 
same  language  as  ours,  the  Court  of  Appeals 
in  New  York,  in  Marino  v.  Lehmaler,  66  N. 
B.  572,  61  L.  R.  A.  811,  says :  "It  has  been 
said  of  the  last  century  that  it  was  the  age 
of  invention.  Machines  had  been  devised  and 
constructed  with  which  very  many  articles 
used  by  mankind  were  manufactured.  Nu- 
merous factories  had  been  established  through- 
out the  country  filled  with  machines,  many 
of  which  were  easily  operated,  and  the  prac^ 
tice  of  employing  boys  and  girls  in  their  op- 
eration had  become  extensive,  with  the  result 
that  injuries  to  them  were  of  frequent  oc- 
currence. We  think  it  Is  very  evident  that 
these  reasons  induced  the  Legislature  to  es- 
tablish definitely  an  age  limit  under  which 
children  shall  not  be  employed  in  factories." 
The  Supreme  Court  of  Tennessee,  in  Queen 
V.  Dayton,  95  Tenn.  458,  32  S.  W.  460,  30  L. 
R.  A.  82.  49  Am.  St  Rep.  935,  held  that  the 
employment  of  a  minor  within  the  age  pro- 
hibited by  the  statute  was  negligence;  that 
the  breach  of  the  statute  was  actionable  neg- 
ligence. In  Perry  v.  Tozer,  90  Minn.  431,  97 
N.  W.  137,  lOi  Am.  St  Rep.  416,  it  Is  said: 
"Authorities  of  the  highest  respectability  hold 
that  the  violation  of  a  statute  prohibiting  the 
employment  of  a  child  in  a  hazardous  occu- 
pation, when  such  employment  is  prohibited 
by  law,  establishes  a  right  to  recover  for  neg- 
ligence; hence,  in  such  cases,  liability  is  to 
b«  presumed  from  the  employment  in  diso- 


bedience of  law.  ♦  ♦  ♦  Unless  we  can 
say  that  the  statute  has  no  effect  In  a  suit 
for  damages  when  the  law  had  been  violated, 
we  are  required  to*  hold  that  the  employment 
which  the  Legislature  positively  forbids  fur- 
nishes e^ddence  tending  to  show,  at  least  pre- 
sumptively, that  one  of  the  causes  of  the  in- 
jury in  this  case  was  the  violation  of  the 
statute,  in  analogy  to  the  well-known  doc- 
trine that  ordinances  regulating  the  bitching 
of  horses,  the  speed  of  trains  In  cities,  or 
other  subjects  of  municipal  coatrol  are  held 
to  be  evidence  to  sustain  the  charge  of  negli- 
gence. ♦  ♦  ♦  It  is  well  settled  that  a 
wrongdoer  is  at  least  responsible  for  the  re- 
sults likely  to  occur,  or  resulting  as  a  nat- 
ural consequence  from  his  misconduct  or  such 
as  might  have  been  reasonably  anticipated. 

We  have,  in  accordance  with  the  uniform 
current  of  authority,  held  that  the  violation 
of  a  town  ordinance  regulating  the  speed 
of  trains  and  street  cars  is  at  least  evidence 
of  negligence.  Norton  v.  Railroad,  122  N.  C 
910,  29  S.  E.  886;  Edwards  v.  Railroad,  129 
N.  C.  78,  39  S.  E.  730;  Davis  v.  Traction  Co. 
(at  this  term)  53  S.  E.  617.  The  principle 
was  applied  to  the  violation  of  a  statute  re- 
quiring fire  escapes  to  be  maintained  in  hou- 
ses rented  to  tenants.  Willy  v.  Mulledy,  78 
N.  T.  310,  34  Am.  Rep.  536 ;  Earle,  J.,  saying: 
"Here  was,  then,  an  absolute  duty  Imposed 
upon  the  defendant  by  statute  to  provide  a 
fire  escape,  and  the  duty  was  imposed  for  the 
sole  benefit  of  the  tenants  of  the  house,  so 
that  they  would  have  a  mode  of  escape  In 
case  of  a  fire.  For  a  breach  of  this  duty 
causing  damage,  it  cannot  be  doubted  that 
the  tenants  have  a  remedy."  In  Marino  v, 
Lehmaler,  supra,  Parker,  C.  J.,  in  a  concur- 
ring opinion,  says :  "Against  such  accidents 
the  state  attempted  to  guard  this  boy,  among 
others.  But  the  defendant  disregarded  the 
law  and  employed  and  gave  directions  to  one 
of  the  subjects  of  the  state  in  violation  of  the 
state's  policy,  and  the  outcome  of  it  was  an 
injury  to  the  child,  which  couTd  not  have 
happened  had  the  law  been  observed.  In 
such  a  case  It  would  seeem  that  the  neces- 
sary and  logical  practice  would  be  that  the 
jury  should  be  permitted  to  consider  the  vio- 
lation of  the  statute,  in  connection  with  the 
other  facts,  as  evidence  tending  to  show  neg- 
ligence on  the  part  of  the  defendant"  The 
learned  chief  judge  cited  a  number  of  cases 
to  sustain  his  conclusion.  Before  the  pas- 
sage of  the  statute  the  present  chief  justice, 
in  Ward  v.  O'Dell,  126  N.  C.  946.  36  S.  E.  194, 
speaking  for  two  members  of  this  court  said 
that  notwithstanding  there  was  no  statute 
prescribing  the  age  within  which  children 
should  not  be  employed  In  mills  and  factories, 
"There  is  an  aspect  In  which  the  matter  Is 
for  the  courts,  that  is,  whether  It  Is  negli- 
gence per  se  for  a  great  factory  to  take  chil- 
dren of  such  Immature  development  of  mind 
and  body  and  expose  them  for  12  hours  per 
day  to  the  dangers  Incident  to  a  great  build- 
ing filled  with  machinery  constantly  whliring 
at  a  gteat  speed."    The  same  line  of  thought 
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Is  expressed  and  sustained  by  niunerouB  an- 
thorities,  in  Fitzgerald  y.  Furniture  Co.,  131 
N.  0.  636,  42  S.  E.  946.  Certainly,  with  the 
positive  prohibition  imposed  by  the  Legisla- 
ture against  the  employment  of  a  child  under 
12  years  of  age,  there-  can  be  no  question  that 
such  employment  is  very  strong,  if  not  con- 
clusive^ evidence  of  negligence.  If  the  age 
Is  known  to  the  defendant,  the  employment 
is  a  positive  defiance  of  the  law;  if  the  em- 
ployment is  without  pursuing  the  method  pre- 
scribed, and  so  easily  followed,  to  learn  the 
truth,  its  failure  to  do  so  gives  it  but  little, 
if  any,  better  status.  Independ^it  of  the 
statute,  the  courts  have  uniformly  held,  and 
the  text-writers  so  declare,  that  the  employ- 
ment of  young  children  either  upon  or  in 
buildings  where  dangerous  machinery  is  oper- 
ated imposes  the  duty  of  carefully  explaining 
to  them  the  danger,  and  constant  warning  and 
watchfulness  for  their  protection  and  safety. 
It  is  not  an  unreasonable  burden  upon  «n- 
ployers,  because  they  take  children  into  their 
service  with  full  knowledge  of  the  risk  to 
which  they  are  exposed,  and  should  be  re- 
quired to  take  the  consequences  of  such  em- 
ployment. 

We  do  not  entertain  any  doubt  that,  upon 
the  evidence  before  the  court,  the  question  of 
defendant's  negligence  should  have  been  sub- 
mitted to  the  Jury.  Defendant  says  that, 
notwithstanding  its  negligence,  no  cause  of 
action  accrued  to  plaintiff  because  the  injury 
was  not  the  proximate  result  of  such  negli- 
gence, but  of  an  entirely  unforeseen  and  un- 
avoidable agency,  the  other  boy  who  pulled 
the  lever.  It  does  not  appear  whether  this 
boy  was  under  12  y^rs  of  age  It  has  been 
frequently  held  that  when  persons  negligent- 
ly left  dangerous  machines  or  other  instru- 
mentalities exposed  to  the  interference  of 
children,  and  by  reason  thereof  they  have 
sutalned  injury,  such  result  should  have  been 
contemplated  as  reasonably  probable,  fixing 
liability  on  the  original  negligent  act.  In 
this  connection  it  is  said  in  Marquette  Coal 
Co.  V.  Dielle,  110  111.  App.  684,  referring  to 
the  same  suggestion  made  by  defendant:  '*If 
plaintiff  was  injured  while,  absent  from  the 
post  of  duty,  or  while  violating  his  orders, 
or  if  It  was  carelessness  or  negligence  for 
him  to  run  between  the  sides  of  the  moving 
cars  and  the  mine  wall,  still,  in  our  Judg- 
ment, those  facts  would  not  prevent  a  re- 
covery under  the  second  count  The  statute 
absolutely  forbids  the  employment  of  a  child 
of  that  age  in  a  mine.  One  reason,  no  doubt, 
Is  that  Immature  children  are  liable  not  to 
understand  the  significance  and  importance 
of  the  regulations  prescribed  for  the  mine 
and  the  employes  therein.  They  may 
thoughtlessly  disobey  orders  or  expose  them- 
selves to  peril,  or  do  acts  which  would  be 
careless  in  an  adult  The  company  which 
violates  the  statute  ought  not  to  be  allowed 
to  screen  itself  from  liability  because  the 
child  has  been  injured  by  reason  of  those 
childish  traits  which  give  rise  to  the  statute. 
^    *    ^    Such  statutes  are  sustainable  under 


the  police  power  of  the  state  and  should  be  so 
construed  as  to  accomplish  the  object  sought 
to  be  attained,  and  to  correct  the  evils  sought 
to  be  remedied.  Holding  the  employers  of 
children  in  violation  of  this  statute  to  a  strict 
liability  for  injury  that  may  happen  to  the 
child  while  engaged  in  such  inhibited  employ- 
ment ought  to  have  a  wholesome  influence 
tending  to  check  the  evils  against  which  this 
legislation  is  directed."  The  court  conclud- 
ed: "We  hold  defendant  assumed  all  risk 
of  injury  to  the  boy  arising  from  his  employ- 
ment of  the  boy."  The  Court  of  Appeals  of 
New  York,  in  Hickey  v.  Taaffe,  105  N.  Y. 
36,  12  N.  E.  286,  after  discussing  the  duty  of 
giving  such  instruction  as  will  enable  him 
to  fully  understand  and  appreciate  the  dan- 
ger incurred,  says :  "If  a  person  is  so  young 
that  even  after  full  Instructions  he  wholly 
fails  to  understand  them  and  appreciate  the 
dangers  arising  from  want  of  care,  then  he 
is  too  young  for  such  employment,  and  an 
employer  puts  or  keeps  him  at  such  work  at 
his  own  risk."  It  is  therefore  a  question  for 
the  Jury  to  say  whether,  upon  competent  teen 
timony,  the  plaintiff  was  given  that  full  and 
careful  Instruction  in  regard  to  the  danger 
incident  to  his  employment,  and  whether  he 
was  capable  of  understanding  such  danger 
after  instruction.  Morris  v.  Stanfield,  81  111. 
App.'  264,  was  an  action  by  a  minor  for  in- 
juries sustained  by  an  unprotected  saw.  The 
defendant  contended  the  proximate  cause  of 
the  injury  was  the  Interference  of  another 
person.  The  court  said:  "If  appellee  was 
under  18  years  of  age  and  was  employed  in 
appellant's  factory,  every  day  of  his  employ- 
ment was  a  separate  and  distinct  violation  of 
law.  •  •  ♦  If  it  was  negligent  to  put  a 
boy  under  18  years  of  age  at  work  in  a  factory 
within  a  few  inches  of  an  unprotected  buzi 
saw,  any  act  of  negligence  of  a  fellow  serv- 
ant, not  willfully  intended  to  Injure  appel- 
lee, that  brought  him  in  contact  with  the 
saw,  was  a  concurrent  act  of  negligence. 
Such  act  may  have  been  the  immediate  inter- 
vening cause,  but  the  unlawful  employment, 
continuing,  was  in  combination  with  the  in- 
tervening act  a  proximate  cause  of  the  in- 
Jury."  The  principle  was  applied  in  Nagel 
V.  Railway,  75  Mo.  653,  42  Am.  Rep.  418: 
'^he  defendant  Owned  or  had  control  of  a 
turntable  located  in  a  portion  of  the  town 
where  children  were  In  the  habit  of 
playing.  The  turntable  was  not  locked  or 
otherwise  fastened.  The  plaintifTs  child, 
with  other  children,  was  playing  upon 
it  when  the  child  was  killed."  In  passing  up- 
on one  of  the  defendant's  exceptions,  the 
court  said:  "It  Is  also  urged  that  the  ob- 
jection to  the  evidence  should  have  been  sus- 
tained because  the  petition  shows  that  the 
plaintifTs  son  was  injured  by  the  acts  of  oth- 
er children  in  revolving  the  turntable.  This 
point  we  think  Is  not  well  taken.  If  the 
defendant  was  negligent  in  not  securing  the 
turntable  so  that  it  could  not  be  revolved  by 
children  to  their  injury,  the  mere  fact  that 
**  waa  revolved  by  other  children  who  wer# 
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playing  upon  it  at  the  time  the  child  was  In- 
jured will  not  excuse  the  defendant,  if  such 
act  ought  to  have  been  foreseen  or  anticipat- 
ed by  it  That  it  ought  to  have  been  fore- 
seen and  provided  against  is  shown  by  the 
case  of  Koons  v.  Railroad,  65  Mo.  592."  In 
Railroad  v.  Fort,  84  U.  S.  553,  21  L.  Ed.  739, 
in  which  a  parent  was  suing  for  injury  sus- 
tained by  his  son,  a  boy  of  16  years  of  age, 
the  court  said:  "This  boy  occupied  a  very 
different  position  [from  an  adult].  How 
could  he  be  expected  to  know  the  peril  of 
the  undertaking?  He  was  a  mere  youth 
without  experience  and  not  familiar  with 
machinery.  Not  being  able  to  Judge  for  him- 
self, he  had  a  right  to  rely  on  the  Judgment 
of  Ollett,  and,  doubtless,  entered  upon  the 
exception  of  the  order  without  apprehension 
of  danger.  Be  this  as  it  may,  it  was  a 
wrongful  act  on  the  part  of  Ck>llett  to  order 
a  boy  of  his  age  and  inexperience  to  do  a 
thing  which,  in  its  very  nature,  was  perilous, 
and  which  any  man  of  ordinary  sagacity 
would  know  to  be  so.**  In  Lynch  v.  Murdin, 
41  E.  C.  L.  29  (422),  it  appeared  that  the 
defendant's  servant  left  a  horse  and  cart 
unhitched  on  the  street  The  plaintilT,  with 
other  children,  was  playing  with  the  horse 
and  climbing  onto  the  buggy,  when  the  plain- 
tilF  was  hurt  by  the  horse  moving  away.^  To 
an  action  for  damages,  the  defendant  said 
that  the  plaintifiT  brought  the  injury  upon 
himself.  Denman,  C.  J.,  after  discussing  the 
conduct  of  the  defendant's  servant  in  leav- 
ing the  horse  unhitched,  said:  "But  the 
question  remains,  can  the  plalntilT  then,  con- 
sistently with  the  authorities,  maintain  his 
action,  having  been  at  least  equally  in  fault 
The  answer  is  that,  supposing  that  fact  as- 
certained by  the  Jury,  but  to  this  extent  that 
ne  merely  Indulged  the  instinct  of  a  child  in 
Amusing  himself  with  the  empty  cart  and  de- 
serted horse,  then  we  think  that  the  defend- 
ant cannot  avail  himself  of  that  fact  The 
most  blamable  carelessness  of  his  servant 
having  tempted  the  child,  he  ought  not  .to 
reproach  the  child  with  yielding  to  that  temp- 
tation. He  has  been  the  real  and  only  cause 
of  the  mischief.  He  has  been  deficient  in 
ordinary  care.  The  child  acting  without 
prudence  or  thought  has,  however,  shown 
these  qualities  in  as  great  degree  as  he  could 
be  expected  to  possess  them."  In  Iron  Go. 
V.  Green  (Tenn.)  65  S.  W.  399  the  same  de- 
fense was  made  that  the  plaintllTs  wrongful 
employment  of  the  child  was  not  the  proxi- 
mate cause  of  the  injury.  Beard,  J.,  said: 
"Defendant  had  no  right  to  employ  this  mi- 
nor. While  in  its  employment  on  its  prem- 
ises, and  foolishly  playing  with  panels,  the 
property  of  the  company,  too  heavy  for  his 
strength  to  hold,  yet  with  boyish  heedlessness 
disregarding  this  fact,  this  injury  is  inflicted 
upon  him.  Had  he  not  been  employed  by 
this  defendant,  there  is  no  reason  to  suppose 
that  he  would  have  been  on  its  premises  when 
the  temptation  occurred  to  him  to  prank 
with  these  panels  to  his  serious  hurt  In 
each  of  the  propositionB  presented  by  th« 


respective  parties  to  tl^e  suit,  we  think  there 
is  causal  connection  between  the  employe 
ment  and  the  injury."  The  doctrine  is  thus 
stated  by  Bailey,  in  his  work  on  Personal 
Injuries  (1291) :  "When  the  negligent  act  of 
the  defendant  naturally  induced  or  oflTered 
opportunity  for  the  subsequent  act  of  a  child, 
being  of  a  character  common  to  youthful 
indiscretion,  and  which,  concurring  with  the 
defendant's  earlier  wrongful  act  produced  the 
injuries  complained  of,  the  defendant  will  In 
general  be  held  liable.  Children,  wherever 
they  go,  must  be  expected  to  act  upon  child- 
ish instincts  and  impulses,  a  fact  which  all 
persons  who  are  sul  Juris  must  consider  and 
take  precautions  accordingly.  A  person  who 
places  in  the  hands  of  a  child  an  article  of 
a  dangerous  character,  and  one  likely  to  do 
an  injury  to  the  child  itself  or  to  others,  is 
liable  in  damages  for  injury  resulting,  which 
is  a  natural  result  of  the  original  wrong, 
though  there  may  be  an  intervening  agency 
between  the  defendant's  act  and  the  injury." 
For  this  statement  of  the  law  the  author  cites 
a  number  of  cases,  among  others,  Lynch  v. 
Nurdin,  supra,  which  Mr.  Beach  says  is  the 
leading  English  case  on  the  subject  and  has 
been  generally  followed  In  this  country,  both 
in  the  federal  and  many  of  the  state  courts. 
Cont  Neg.  H  137-140;  Railroad  v.  Stout,  2 
Dill.  294,  Fed.  Gas.  No.  13,504;  s.  c  84  U.  S. 
667,  21  L.  Ed.  745.  This  was  one  of  the 
series  known  as  the  "The  Turntable  Cases" 
(75  Mo.  653,  42  Am.  R^.  418).  The  case  was 
tried  by  Judge  Dillon,  and  on  appeal  Mr. 
Justice  Hunt  said:  "The  evidence  is  not 
strong,  and  the  negligence  Is  slight;  but  we 
are  not  able  to  say  that  there  is  not  evi- 
dence suflBcient  to  Justify  the  verdict 
•  ♦  ♦  The  chaise  was  in  all  respects 
sound  and  Judicious."  In  Queen  v.  Dayton 
Coal  Co.,  supra,  it  Is  said:  "Of  course,  we 
do  not  hold  that  if  the  boy  had  died  of  or- 
ganic disease  of  the  heart  or  from  a  stroke 
of  paralysis,  or  from  some  cause  wholly  dis- 
connected with  his  employment,  the  company 
would  have  been  liable,  simply  on  account 
of  the  employment  in  violation  of  the  statute.** 
The  learned  counsel  for  defendant  cite  us 
to  a  number  or  cases  more  or  less  In  conflict 
with  the  line  of  authorities  which  we  have 
noted.  In  a  few  cases  it  is  held  that  the 
statute  prohibiting  the  employment  of  young 
children  does  not  change  the  rule  in  respect 
to  negligence,  and  that  in  such  actions  the 
rules  and  principles  governing  prior  to  the 
passage  of  the  statute  prevail.  They  are 
clearly  out  of  harmony  with  the  best  con- 
sidered and,  we  think,  sound  view.  Several 
of  them,  upon  the  peculiar  facts  in  the 
record,  hold  as  matter  of  law  tiiat  the 
violation  of  the  statute  was  not  the  proxi- 
mate cause  of  the  injury.  In  other  cases 
the  alleged  negligence  was  in  the  failure  of 
defendant  to  box,  or  otherwise  protect 
machinery  in  the  maiiner  required  by  stat- 
utes wherein  it  Is  held  that  plaintiff's  rv^ 
covery  for  injury  sustained  is  barred  by 
working  with  such  machines  in  the  presence 
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of  obvious  danger,  etc.  The  distinction  be- 
tween such  cases  and  onrs  Is  pointed  out  In 
Am.  C.  &  F.  Co.  V.  Armentraut,  214  III.  509, 
73  N.  E.  7C6:  "The  distinction  Is  that  In 
those  cases  the  employment  of  the  servant 
was  lawful.  Here  the  employment  was  un- 
lawful. The  Injury  resulted  from  the 
unlawful  employment,  and  while  appellee 
was  engaged  in  doing  the  precise  thing  that 
appellant  directed  him  to  do." 

Defendant  relies  upon  the  decision  of  this 
court  In  Hendrlx  v.  Cotton  Mills,  138  N.  C. 
169,  50  S.  E.  561.  There  the  plaintiff  was  a 
boy  of  12  years  of  age,  hence  not  within  the 
protection  of  the  statute.  The  plaintiff,  at 
the  time  of  the  injury,  was*  at  the  request  of 
another  boy,  doing  something  entirely  out  of 
his  line  of  employment.  He  was  accustomed 
to  the  elevator.  It  must  be  conceded  that 
expressions  are  to  be  found  in  the  opinion 
tending  to  sustain  the  defendant's  conten- 
tion, but  we  think  the  cases  may  be  dis- 
tinguished. Plaintiff  says:  "After  cutting 
lumps  I  then  was  a  sweeper  on  the  floor.  I 
cleaned  up  about  machines  and  round  the 
floor.  That  evening  at  4  o'clock  we  got  out 
of  the  factory.  The  weigh  boy  went  down 
the  house  to  wash  his  hands.  The  man 
that  ran  that  machine  went  down  the  house 
to  clean  up  another  machine.  I  was  clean- 
ing up  that  one  I  worked  at  The  weigh 
boy  ran  up  and  threw  a  piece  of  cut  tobacco 
in  the  machine.  I  reached  my  hand  in  there 
to  take  it  out.  He  pulled  the  lever  and  ran. 
•  •  •  It  was  not  after  quitting  time  that 
I  got  hurt.  If  it  was,  all  hands  had  not 
gotten  out  of  the  factory.  No  one  told  me  to 
clean  up  the  machine.  I  saw  others  cleaning 
up  the  machine,  and  I  did  so."  There  Is 
much  in  this  testimony  from  which  a  jury 
may  reasonably  have  drawn  the  Inference 
that  the  child  was  acting  in  the  line  of  his 
employment.  It  may  be  that  we  do  not  cor- 
rectly interpret  his  testimony,  but  It  impress- 
es us,  with  our  knowledge  of  the  alertness 
and  desire  of  children  to  be  useful',  as  this 
child  by  seeking  employment  showed  himself 
to  be,  that  he  thought  It  was  his  duty  to  take 
the  piece  of  tobacco  out  of  the  machine. 
Certainly  it  is  not  a  necessary,  or  even  a  fair, 
Interpretation  of  his  conduct  that  he  was 
wanton  and  reckless.  Is  it  not  rather  the 
conduct  of  a  boy  seeking  to  discharge  his 
duty  to  his  employer?  It  was  for  the  jury  to 
draw  such  inferences  from  his  testimony  as 
are   reasonable.    Railroad   v.   Stout,   supra. 

We  think  a  reasonable  construction  of  his 
conduct  in  taking  the  tobacco  out  of  the 
machine  is  that  he  was,  or  reasonably  sup- 
posed that  he  was,  discharging  his  duty. 
He  was,  it  seems,  required  to  clean  up  the 
machine.  We  should  hesitate  to  conclude 
that  the  other  boy  willfully  and  therefore 
wickedly  threw  the  lever  deliberately  Intend- 
ing to  crush  the  plaintiff's  hand.  It  Is  more 
in  accordance  with  childish  impulse  that  he 
did  It  to  frighten  the  plaintiff  and  see  him 
jerk  bis  hand  back.  While  It  was  a  reckless 
and  wanton  act,  it  was  one  of  the  freaks  and 
pranks   which   might  not  unreasonably   bt 


anticipated  from  leaving  boys  together  in  a 
mill,  surrounded  by  dangerous  machinery. 
It  was  for  that  reason,  among  others,  that 
the  Legislature  prohibited  the  employment 
of  children  in  such  places.  The  fact  that  the 
statute  was  enacted,  as  we  know,  after 
several  ineffectual  efforts,  puts  an  employer 
upon  notice  that  in  the  eye  of  the  law,  based 
upon  experience,  it  was  dangerous  to  life  and 
iimb  of  children  to  be  so  employed  and  ex- 
posed to  the  very  kind  of  danger  by  which 
the  plaintiff  was  Injured.  To  permit  the  de- 
fendant to  escape  liability  for  violating  the 
statute,  by  saying  that  it  did  not  anticipate 
this  particular  condition,  with  Its  disastrous 
results,  would  be  to  nullify  the  law.  Of 
course,  It  did  not  anticipate  this  particular 
condition  or  result.  If  It  had  done  so,  the 
employment  would  have  been  not  negligent, 
but  criminal.  Neither  did  the  servant  who 
left  the  horse  unhitched,  in  Merbin's  Case, 
anticipate  that  children  would  play  with  and 
frighten  the  horse  and  cause  the  plaintiff  to 
suffer  Injury;  but  the  court  held  that  he 
ought  to  have  done  so — so  in  the  Turntable 
Cases  the  same  defence  was  made.  If  the 
plaintiff  be  required  to  show  that,  in  every 
negligent  act,  the  particular  result  was  in 
fact  anticipated,  It  would  be  diflQcult  to  main- 
tain any  action  for  Injury  sustained  by  the 
negligence  of  another.  Drum  v.  Miller,  135 
N.  C.  204.  47  8.  B.  421,  65  L.  R.  A.  890,  102 
Am.  St.  Rep.  528.  The  law  leaves  the  de- 
cision of  the  question  of  proximate  cause  to 
the  jury,  except  when  upon  the  facts  but  one 
Inference  could  be  drawn,  as  in  the  Turn- 
table Cases  and  many  others  In  the  reports. 
The  state  says  to  employers  that  they  must 
not  take  the  children  under  12  years  of  age 
into  their  mills  and  factories;  that  to  do  so 
endangers  their  lives  and  limbs,  dwarfs  them 
mentally,  morally,  and  physically;  that  it  is 
upon  the  children  that  the  permanent  power 
and  welfare  of  the  state  depend.  They  must 
not,  below  the  tender  and  Immature  age 
fixed  by  the  statute,  be  brought  into  contact 
with  iron  and  steel  machinery  propelled  by 
the*  powerful  agencies  of  steam  or  electricity. 
Considered  from  any  point  of  view,  the  right 
of  the  child  to  have  the  opportunity  to  grow 
to  at  least  the  age  named  in  the  statute  in  a 
pure  atmosphere,  without  danger  of  muti- 
lation of  body,  dwarfing  of  mind,  and  to 
attend  the  schools  provided  by  the  state,  the 
legislation  is  founded  upon  a  wise  and 
humane  policy.  Its  violation  followed  by 
injury  gives  a  cause  of  action  to  the  child 
upon  the  elementary  principle  that:  "When- 
ever the  common  law  or  a  statute  imposes  on 
one  a  duty,  if  of  a  sort  affecting  the  public 
within  the  principle  of  the  criminal  law,  a 
breach  of  it  is  Indictable,  and  a  civil  action 
will  lie  In  favor  of  any  person  who  has 
suffered  especially  therefrom;  or,  If  the  mat- 
ter of  the  law  Involves  only  the  Interest  of 
individuals,  any  one  who  has  received  harm 
from  another's  disobedience  may  have  his 
suit  against  him  for  the  damage."  Bishop, 
Noncontract  Law,  S  132;  Comyn's  Dig.  453; 
arMknlee  v.  Railroad,  122  N.  C.  977,  30  S.  B. 
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115,  41  L.  R.  A.  399,  65  Am.  St.  Rep.  734; 
Troxler  v.  Railroad,  124  N.  C.  189,  32  S.  B. 
550,  44  L.  R.  A.  313,  70  Am.  St  Rep.  580. 
The  defendant  says,  whatever  Its  breach  of 
duty  may  have  been,  the  plaintiff  was 
negligent,  and  by  such  negligence  contribut- 
ed to  his  Injury.  The  authorities  cited  by 
the  learned  counsel,  applied  to  the  conduct 
of  an  adult  or  one  not  within  the  protection 
of  the  statute,  fully  sustain  their  contention. 
But  when  we  come  to  measure  the  duty  of 
the  child  in  regard  to  the  exercise  of  care  for 
his  safety,  an  entirely  different  principle 
controls.  Within  certain  ages,  courts  hold 
children  incapable  of  contributory  negli- 
gence. We  do  not  find  any  case,  nor  do  we 
think  it  sound  doctrine  to  say  that  a  child  of 
32  years  comes  within  that  class.  Adopting 
the  standard  of  the  law  in  respect  to  crimi- 
nal liability,  we  think  that  a  child  under  12 
years  of  age  Is  presumed  to  be  incapable  of 
so  understanding  and  appreciating  danger 
from  the  negligent  act,  or  conditions  pro- 
duced by  others,  as  to  make  him  guilty  of 
contributory  negligence.  Mr.  Labatt  says: 
"The  essentia]  and  controlling  conception  by 
which  a  minor's  right  of  action  Is  determined, 
with  reference  to  the  existence  or  absence  of 
contributing  fault.  Is  the  measure  of  his 
responsibility.  If  he  has  not  the  ability  to 
foresee  and  avoid  the  danger  to  which  he 
may  be  exposed,  negligence  will  not  be  Im- 
puted to  him  if  he  unwittingly  exposes  him- 
self to  danger.  For  the  exercise  of  such 
measure  of  capacity  and  discretion  as  he 
possesses  he  is  responsible."  Master  & 
Servant,  S  348.  It  is  In  such  cases  a  question 
for  the  Jury.  4  Thompson,  Neg.  9  4587; 
Beach,  Cont.  Neg.  §  136.  "Whether  he  could 
be  guilty  of  contributory  negligence  or  not 
was  a  question  of  fact  to  be  determined  by 
the  Jury,  dependent  upon  the  other  fact 
whether  It  had  been  shown  that  the  deceased 
had  capacity  to  be  guilty  of  contributory 
negligence.  Between  seven  and  fourteen  a 
child  is  prima  facie  Incapable  of  exercising 
Judgment  and  discretion,  but  evidence  may 
be  received  to  show  capacity."  T.  C.  &  O. 
Go.  V.  Enslen,  129  Ala.  336,  30  South.  600; 
Glover  v.  Gray,  9  111.  App.  329.  In  several 
cases  It  is  held  that,  when  a  statute  Is  vio- 
lated and  results  In  the  injury  of  the  child, 
the  defense  of  contributory  negligence  is  not 
open  to  the  defendant  Am.  C.  &  F.  Go.  v. 
Armentrout,  supra.  The  better  view  seems 
to  be  otherwise.  The  Tennessee  court,  after 
discussing  the  question,  concludes:  "It  is 
hardly  necessary  to  add  that  contributory 
negligence  on  the  part  of  the  minor  is  to  be 
measured  by  his  age  and  his  ability  to  dis- 
cern and  appreciate  circumstances  of  dan- 
ger. He  is  not  chargeable  with  the  same 
degree  of  care  as  an  experienced  adult,  but 
is  only  required  to  exercise  such  prudence 
as  one  of  his  years  may  be  expected  to 
possess.  "As  the  standard  of  care  thus 
varies  with  the  age,  capacity,  and  experience 
of  the  child,  it  is  usually.  If  not  always,  when 
the  child  is  not  wholly  Irresponsible,  a  ques- 


tion of  fact  f6r  the  Jury  whether  a  child  ex- 
ercised the  ordinary  care  and  prudence  of  a 
child  similarly  situated;  and,  if  such  care 
was  exercised,  a  recovery  can  be  had  for  an 
Injury  negligently  inflicted*  no  matter  bow 
far  the  care  used  by  the  child  falls  short  of 
the  standard  which  the  law  exacts  for  de- 
termining what  Is  ordinary  care  in  a  per- 
son of  full  age  and  capacity."  7  Am.  &  Bng. 
Enc.  409;  Plumley  v.  Birge,  124  Maas.  57* 
26  Am.  Rep.  645. 

His  honor  erroneously  sustained  the  de- 
murrer to  the  evidence.  In  the  light  of  the 
testimony,  he  should  have  submitted  tlie  case 
to  the  Jury,  Instructing  them  that,  if  they 
found  the  facts  as  testified  to,  the  defendant 
was  guilty  of  negligence  in  employing  the 
plaintiff,  either  knowing  his  age,  or  failing  to 
have  the  certificate  of  his  parents  aa  pro- 
vided by  the  statute;  that,  if  they  found  tiiat 
such  negligence  was  the  proximate  cause  of 
the  injury,  they  should  answer  the  first  issue 
"Tes."  In  regard  to  the  alleged  contribn- 
tory  negligence  of  the  plaintiff,  he  should 
have  Instructed  the  Jury  in  accordance  with 
the  principles  announced  by  the  authorities 
herein  cited.  The  Jury  could  take  into  con« 
slderation  the  age,  intelligence,  and  knowl- 
edge of  the  plaintiff  in  regard  to  the  machine 
and  his  capacity  to  know  and  appreciate  the 
danger.  We  have  given  to  the  questions 
presented  upon  this  appeal  a  careful  examina- 
tion. It  is  the  first  time  that  we  liave  had 
occasion  to  construe  the  statute,  and  it  la 
conceded  that  the  courts  of  other  states  are 
no  uniform  in  the  construction  given  similar 
statutes.  It  is  a  matter  of  importance  to 
employers  of  labor  in  mills  and  factories  to 
know  the  standard  of  their  rights  and 
liabilities.  The  industrial  life  and  develop- 
ment of  the  state  are  not  only  consistent 
with,  but  promoted  by,  the  exclusion  of 
young  children  .from  mills  and  factories. 
The  child,  educated  and  developed  before 
beginning  work  of  this  kind,  becomes  not 
only  more  useful  and  eflicient»  but  in  all 
respects  a  better  citizen. 

While  not  necessary  to  the  decision  of  this 
appeal,  we  note  that  the  first  section  of 
chapter  473,  p.  819,  Laws  1903,  is  omitted 
from  the  Revisal.  The  statute,  as  incorpo- 
rated in  section  3362-3364,  Revisal  1906* 
makes  the  prohibition  dependent  upon 
"knowingly  and  willfully"  employing  a  child. 
The  original  act,  in  declaring  the  prohibition* 
did  not  contain  these  words.  Section  8» 
making  the  employment  of  the  dtdld  a  mis- 
demeanor, properly  required  the  act  to  be 
done  "knowingly  and  willfully."  The  omis- 
sion of  section  1  was  doubtless  an  overslghL 
It  may  be  of  importance  in,  the  trial  of 
actions,  such  as  this,  for  Injuries  sustained, 
in  regard  to  the  burden  of  proof.  We  simply 
note  this  change  to  the  end  that,  if  the 
General  Assembly  should  desire,  they  may 
restore  section  1,  which,  undei  the  language 
of  the  enacting  and  repealing  clauses  of  the 
Revisal,  would  seem  to  be  repealed. 

There  must  be  a  new  trlaL 
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(S)  W.  Va.  385) 

SPIES  ▼.  BUTTS  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April   10,   1906.) 

1.  Receiveb^Appointmewt  —  Discretion    of 

COUBT. 

The  application  for  the  appointment  of  a 
receiver  is  addressed  to  the  sound  discretion 
of  the  court.  The  appointment  is  not  a  matter 
of  right.  The  power  is  a  discretionary  one,  to 
be  exercised  witn  great  circumspection.  The  dis- 
cretion is  not  arbitrary  or  absolute,  but  sound 
and  judicial,  not  to  be  too  strictly  limited,  or 
lightly  used. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Receivers,  S  14.] 

2.  Same— Gbounds  fob  Appointment. 

Where,  under  an  executory  contract  of  sale 
of  many  tracts  of  land  and  standing  timber, 
a  cash  payment  is  made,  and  the  purchaser 
agrees  to  give  notes  for  the  deferred  monthly 
payments,  and  takes  possession  of  the  subject 
of  his  purchase,  and  proceeds  to  cut  and  manu- 
facture into  lumber  and  remove  therefrom  the 
timber  and  market  the  same  as  provided  in 
the  contract,  but  refuses  to  make  any  further 
payments  on  the  purchase  money  or  to  make 
the  notes  therefor,  as  required  by  the  contract, 
because  of  defect  of  grantor*s  title  tendered  to 
the  purchaser,  the  timber  being  the  chief  value 
of  the  land,  and,  unless  operated,  the  title 
to  much  of  the  timber  would  fail  because  of  the 
limited  time  in  which  it  could  be  removed  un- 
der the  contracts  by  which  it  was  held  by  the 
vendor,  held  sufficient  ground  for  the  appoint- 
ment of  a  receiver  on  the  application  of  the 
vendor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42^ 
Cent  Dig.  Receivers,  §  24.] 

3.  Vendob  and  Ptjbchaseb— Default  in  Pay- 
ments—Standing TiMBEB— Lien. 

Where  the  purchaser  under  such  contract 
has  continued  in  possession,  cutting,  manufac- 
turing into  lumber,  and  removing  the  timber, 
refusing  to  pay  anything  on  account  of  the  pur- 
chase money,  and  refusing  to  make  the  notes 
for  the  monthly  payments  of  the  purchase  mon- 
ey, as  required  by  the  contract,  equity  will  give 
the  vendor  a  right  to  hold  the  manufactured 
product  remaining  on  the  premises  liable  to  the 
purchase  money  past  due  him. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,   §  809.] 

4.  Same— Taxes— Liability  of  Ptjbchaseb. 

A  purchaser,  in  possession  of  land  under 
an  executory  contract  .of  sale,  is  liable,  as  be- 
tween himself  and  the  vendor,  for  all  taxes 
assessed  on  the  land  after  the  commencement  of 
his  possession,  in  the  absence  of  a  stipulation 
to  the  contrary. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  §S  409,  411.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Oonrt,  Upshur  County, 
6111  by  Henry  Spies  against  Ida  M.  Butts 
and  others.    Decree  for  plaintiff,  and  defend- 
ants  appeal.     Affirmed,   and  remanded  for 
further  proceedings. 

W.  W.  Brannon,  Davis  &  Davis,  and  V.  B. 
Archer,  for  appellants.  W.  C.  Bennett,  C. 
Wood  Dailey,  B.  H.  Morton,  and  G.  M.  Flem- 
ing, for  appellee. 

McWHORTER,  P.  On  the  28th  day  of 
January,  1904,  Henry  Spies,  of  the  county  of 
Randolph,  entered  into  a  contract  with  Ida 
M.  Butts,  James  McCormIck,  and  Harry  T. 
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Wilson  to  sell  to  the  said  parties  of  the  sec- 
ond part  all  the  real  estate  and  personal 
property  owned  by  him  In  the  counties  of 
Randolph,  Upshur,  and  Webster,  as  follows: 
"(a)  All  of  the  several  tracts  of  land,  coal, 
and  standing  timber  lying  and  being  in  the 
said  counties  of  Randolph,  Upshur,  and  Web- 
ster, in  the  said  state,  on  the  waters  of  the 
Little  Kanawha,  Buckhannon,  and  Holly 
rivers  and  their  tributaries,  which  are  shown 
upon  the  schedule  and  blue  print  map  hereto 
attached  and  made  a  part  of  this  contract, 
together  with  all  other  tracts  of  land,  town 
lots,  coal,  or  standing  timber  owned  by  the 
said  party  of  the  first  part  in  the  several 
counties  aforesaid,  or  any  of  them,  whether 
shown  upon  said  schedule  and  map  or  not, 
the  whole  aggregating  10,699.25  acres  of  land, 
16,059.02  acres  of  standing  timber,  and  14,- 
867.34  acres  of  coal,  (b)  All  of  the  personal 
property  owned  by  the  party  of  the  first  part 
in  the  counties  aforesaid,  or  either  of  them, 
consisting  of  manufactured  lumber,  fallen 
timber,  or  logs,  tools,  machinery,  store  goods, 
and  other  personalty,  whether  of  the  char- 
acter so  designated  or  not,  save  and  except  the 
following:  4,000  feet  of  figured  maple  lum- 
ber, 2,800  feet  of  bird's  eye  poplar,  1,500  feet 
of  quartered  oak,  two  secondhand  boilers,  one 
riding  horse,  one  cow,  one  typewriter,  books, 
book  accounts,  moneys,  stocks,  securities,  and 
choses  in  action,  and  household  goods.  <c) 
All  of  the  capital  stock  of  the  Pickens  A 
Hackers  Valley  Railroad  Company.  It  be- 
ing the  intent  and  purpose  of  this  contract 
to  sell  unto  the  parties  of  the  second  part  all 
of  the  estate  of  the  party  of  the  first  part, 
both  real,  personal,  and  mixed,  in  the  coun- 
ties aforesaid,  or  either  or  any  of  them,  save 
and  except  only  those  items  of  personal  prop- 
erty hereinbefore  excepted  and  reserved.  It 
is  further  understood  that  the  acreage  of  said 
realty  is  estimated  by  surface  and  not  hori- 
zontal measurement,  and  that  the  acreage 
of  land,  coal,  and  timber  are  not  exclusive 
each  of  the  other,  but  that  the  same  tract 
may,  and  In  many  instances  does,  constitute 
a  part  of  the  aggregate  total  given  under  one 
or  more  of  such  descriptions."  The  parties 
of  the  second  part  agreed  to  pay  the  sum  of 
$400,000,  as  follows:  $62,500  in  cash  upon 
the  signing  of  the  agreement  and  $37,500  in 
six  months  thereafter,  for  which  the  parties 
made  their  notes  of  the  date  of  said  agree- 
ment, which  notes  were  to  be  further  secured 
by  the  deposit  with  the  said  Spies  as  collater- 
al security  of  one-tenth  of  the  total  capital 
stock  to  be  issued  by  the  parties  of  the  sec- 
ond part  upon  the  formation  of  a  corporation 
to  which  ttiey  proposed  to  convey  the  prop- 
erty, and  which  corporation  was  to  be  im- 
mediately organized  by  them.  The  residue  of 
the  purchase  price,  ^00,000,  was  "to  be  se- 
cured or  evidenced  by  the  notes  of  said  pro- 
posed corporation,  to  be  indorsed  by  the  par 
ties  of  the  second  part  and  to  be  due  and  jpay- 
able,"  the  sum  of  $2,500  on  or  before  the  1st 
day  of  May,  1904,  the  second  a  like  sum  on 
the  1st  day  of  June,  1904^  "and  the  residue 
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to  be  divided  Into  59  notes  for  the  sum  of 
$5,000  each,  and  due  and  payable  on  or  be- 
fore the  1st  day  of  each  month  thereafter, 
all  to  bear  interest  at  the  rate  of  5  per 
centnm  per  annom  from  and  after  the  1st  of 
November,  1904";  and  as  further  security 
it  was  provided  that  in  his  deed  to  he  there- 
after made  for  the  property  Spies  should  re- 
tain his  vendor's  lien  on  all  the  said  real 
estate,  and  a  deed  of  trust  was  to  be  executed 
by  the  said  Pidcens  &  Hackers  Valley  Rail- 
road Ck)mpany  upon  all  its  real  estate,  rights 
of  way,  rolling  stock,  equipment,  rights,  and 
franchises  to  secure  the  payment  of  the  same, 
the  execution  of  which  deed  of  trust  was  to 
be  contemporaneous  with  the  transfer  to  the 
parties  of  the  second  part  of  the  capital 
stock  of  the  said  corporation;  the  parly  of 
the  first  part  agreed  to  make,  execute,  and 
deliver  to  the  parties  of  the  second  part,  or 
to  such  person,  persons,  or  corporation  as 
they  might  designate,  as  soon  as  might  be 
after  the  execution  of  the  contract,  and  not 
later  than  the  Ist  day  of  July,  1904,  a  good 
and  sufficient  deed  for  all  said  real  estate, 
with  covenant  of  general  warranty  and  free 
from  all  incumbrances,  together  with  such 
bill  or  bills  of  sale  for  the  personal  property 
as  the  parties  of  the  second  part  might  re- 
quest or  desire.  The  parties  of  the  second 
part  were  to  have  full  and  complete  posses- 
sion of  ail  said  personalty  and  title  thereto 
immediately  upon  the  payment  of  the  said 
sum  of  $62,500  and  the  execution  of  the  notes 
for  the  $37,500,  together  with  the  right  to 
enter  in  and  upon  the  real  estate  and  to  cut 
and  remove  the  timber  therefrom,  or  the  coal 
thereunder,  and  to  operate,  use,  and  control 
the  said  railroad,  and  to  receive  and  collect 
the  revenues  arising  therefrom;  and  in  the 
event  of  the  said  Spies  not  being  able  to  de- 
liver to  the  parties  of  the  second  part  the 
total  acreage  of  land,  coal,  or  standing  tim- 
ber described,  in  that  event*  there  should  be 
abated  from  the  purchase  price  *  therein 
agreed  upon  the  sum  of  $3  per  acre  for  each 
acre  of  surface  so  conveyed,  $7  per  acre  for 
each  acre  of  coal,  and  $19  per  acre  for  each 
are  of  standing  timber,  or  an  aggregate  sum 
of  $29  per  acre  for  each  acre  of  land  con- 
taining both  coal,  standing  timber,  and  sur- 
face, or,  if  the  title  should  fall  as  to  any  por- 
tion so  conveyed,  a  like  abatement  and  no 
more  should  be  made  upon  such  failure.  It 
was  further  understood  and  agreed  that  if 
said  Spies  should  be  unable,  by  the  1st  day 
of  July,  1904.  or  at  the  time  of  the  delivery  of 
the  deed  mentioned,  to  make  good  title  to 
any  of  the  tracts  of  the  land,  coal,  and  stand- 
ing timber  Intended  to  be  conveyed  by  said 
agreement,  the  same  might  be  conveyed  by 
him  to  the  parties  of  the  second  part  at  any 
time  before  the  final  settlement  should  be 
made  of  the  purchase  price  therein  agreed  up- 
on, upon  the  perfecting  of  his  title  thereto, 
and  no  abatement  should  be  made  of  said 
purchase  price  by  reason  of  any  such  tracts 
BO  conveyed  before  final  settlement  The  said 
Spies  further  covenanted  that  there  were  no 


liens  or  incumbrances  upon  any  of  tbe  per- 
sonal property,  and  that  the  description  of 
the  same  should  be  taken  and  held  to  indude 
the  locomotive  engine  then  lately  ordered  on 
behalf  of  said  railroad  company  and  not  yet 
then  delivered  to  it 

On  the  4th  day.  of  August,  1906,  Henry 
Spies  filed  his  bill  of  complaint  in  the  cir- 
cuit court  of  Upshur  county  against  Ida  M. 
Butts,  James  McCormick,  and  Harry  T.  Wil- 
son, as  individuals  in  their  own  right,  and 
as  partners  trading  under  the  firm  name  d 
the  Butts,  McCormick  &  Wilson  Ck>mpany» 
the  Pickens  &  Hackers  Valley  Railroad  Oom- 
pany,  a  corporation,  the  Butts,  McOormick 
&  Wilson  Company,  a  corporation,  the  Ohio 
River  Lumber  Company,  a  corporation,  and 
the  Oak  Lumber  Company,  a  corporation,  al- 
leging: That  for  many  years  prior  to  the 
date  of  said  agreement  plaintiff  was  exten- 
sively engaged  in  the  lumber  business  In 
the  counties  of  Randolph,  Webster,  and  Up- 
shur, and  that  while  so  engaged  he  became 
the  owner  of  a  large  amount  of  property, 
both  real  and  personal,  the  real  consisting 
mainly  of  coal,  timber,  and  timber  lands  tn 
said  counties.  That  the  personal  property 
consisted  largely  of  manufactured  lumber, 
fallen  timber  or  logs,  tools,  machinery,  ^d 
store  goods.  That  for  the  purpose  of  suc- 
cessfully carrying  on  his  said  business  it 
had  become  necessary  for  him  to  construct 
the  said  railroad,  and  for  the  more  efliclent 
management  thereof  he  formed  the  corporsr 
tion  called  the  Pickens  &  Hackers  Valley 
Railroad  Company,  in  which  he  owned  all 
the  capital  stock,  except  13  shares,  of  which 
plaintiirs  wife  owned  10  shares  and  G.  M. 
Fleming,  A.  I.  Boreman,  and  B.  F.  Kummer 
owned  each  1  share.  That  shortly  bef<w« 
the  28th  day  of  January,  1904,  the  said  Butts, 
McCormick,  and  Wilson  entered  into  nego- 
tiations with  him  for  the  purchase  of  his  en- 
tire holdings,  with  the  exceptions  specified 
In  the  agreement,  which  negotiations  were 
consummated  on  the  28th  day  of  January, 
1904,  when  the  said  agreement  was  entered 
into.  That  the  consideration  of  said  agree- 
ment was  the  sum  of  $400,000  made  up  as 
follows :  "Personal  proper^  of  the  value  of 
forty-one  thousand  eight  hundred  and  nine- 
ty-six dollars  ($41,896.00);  the  Pickens  and 
Hackers  Valley  Railroad  of  the  value  of  sixty 
thousand  dollars  ($60,000.00) ;  the  equipment 
of  said  road  of  the  value  of  fourteen  thou- 
sand and  three  hundred  and  eighty-seven 
dollars  ($14,387.00);  land,  exclusive  of  coal 
and  timber,  of  the  value  of  thirty-two  thou- 
88  id  and  ninety-seven  dollars  ($32,097.00) ; 
coal  land  of  the  value  of  one  hundred  and 
four  thousand  and  seventy-six  dollars  ($104,- 
076.00)  ;  timber  on  lands,  of  the  value  of  one 
hundred  and  forty-five  thousand  seven  hun- 
dred and  ninety-four  dollars  ($145,794.00); 
the  residence  and  lot  and  storehouse  of  the 
plaintiff  in  the  town  of  Pickens,  of  the  value 
of    seventeen    hundred    and    fifty    dollars 
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($1,750.00)  amounting  In  the  aggregate  to  the 
said  sum  of  four  hundred  thousand  dollars 
($400,000.00)."  The  bill  alleged  that  the  pro. 
vision  In  the  contract  in  regard  to  abatement 
for  failure  to  deliyer  the. total  acreage  "was 
inserted  in  said  contract  by  reason  of  a 
mutual  mistake  of  calculation;  that  it  was 
not  intended  that  the  abatement  for  stand- 
ing timber  should  be  $19  per  acre,  but  only 
$9.02,  the  latter  being  the  price  per  acre  for 
timber;  that  the  defendants  took  possession 
immediately  of  all  the  property,  except  the 
house  in  Pickens,  which  the  plaintilT  was 
willing  to  deliver  whenever  the  defendants 
complied  with  the  contract ;  that  the  defend- 
ants had  paid  the  sum  of  $62,500,  and  had 
paid  the  note  for  $S7,500,  and  had  also  paid 
a  note  for  $2,500  due  May  1,  1904,  and  $900 
on  the  note  for  $2,500  due  June  1,  1904,  but 
that,  except  the  sums  named,  the  entire  pur- 
chase money  remained  unpaid,  although  the 
sum  of  $71,600,  with  Interest  from  November, 
1904,  was  past  due ;  that  the  defendants  had 
failed  and  refused  to  execute  the  59  notes  for 
$5,000  each,  and  had  failed  in  good  faith  to 
form  the  corporation  provided  for  by  the 
contract;  that  within  the  last  few  days  he 
had  learned  that  the  defendants,  by  deed 
dated  June  20,  1905,  had  conveyed  all  the 
];>ersonal  and  real  estate  to  a  corporation, 
stated  in  the  deed  to  have  been  organized 
under  the  laws  of  the  state  of  South  Dakota, 
but  denied  that  the  said  corporation  had  com- 
plied with  the  laws  of  West  Virginia,  which 
would  enable  it  to  carry  on  business,  and  al- 
leged that  such  action  was  taken  as  a  mere 
pretense  of  compliance  with  the  provisions 
of  the  contract,  and  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  plain- 
tifr  in  the  protection  of  his  rights.  It  alleged 
that  the  defendants  were  manufacturing  and 
selling  the  lumber  from  the  said  property, 
and  using  the  money  collected  in  carrying 
on  other  enterprises,  instead  of  paying  the 
plaintiff;  that  the  defendants  were  so  con- 
ducting their  operations  as  to  work  Irrepar- 
able damages  and  loss  to  the  plaintiff;  that 
the  defendants  knew,  when  they  entered  into 
the  contract,  that  a  very  considerable  part  of 
the  timber  sold  had  a  time  limit  within  which 
it  was  to  be  removed,  arid  that,  instead  of 
removing  the  time-limit  timber,  they  were 
removing  timber  on  land  which  he  owned 
and  on  which  there  was  no  time  limit,  and 
by  so  doing  would  permit  the  time  to  ex- 
pire, with  the  idea  of  purchasing  the  same 
after  the  limit  had  expired  at  a  much  less 
price;  that  they  had  manufactured  lumber 
of  the  market  value  of  $120,000;  that  the 
defendants  were  using  the  portable  mills  and 
tools  sold  them  in  the  manufacture  of  lum- 
ber on  tracts  adjacent  to  the  land  purchased 
of  the  plaintiff.  It  alleged  that  the  mills  and 
tools  should  be  used  in  the  manufacture  of 
lumber  on  the  tracts  of  lands  purchased  of 
him,  and  the  money  should  be  used  in  the 
payment  of  the  purchase  money  due  him; 


that  the  defendants  were  concerned  In  other 
ccrporations  engaged  In  the  manufacture  of 
lumber  on  adjacent  tracts  of  land,  and  that 
said  corporatlonB  were  formed  fbr  the  pur- 
pose of  hindering,  delaying,  and  defrauding 
the  plaintiff  in  the  assertion  of  his  rights. 
It  alleged  that  the  defendants  were  inex- 
perienced in  the  lumber  business,  and  that 
the  business  was  being  carried  on  at  a  loss ; 
that  the  defendants  had  not  caused  the  rail- 
road company  to  execute  a  deed  of  trust  on 
its  property,  and  that  he  was  ready  to  trans- 
fer all  the  stock  In  the  said  company  to  the 
defendants;  that  the  plaintiff  had  executed 
and  tendered  to  the  defendants  a  good  and 
sufficient  deed  for  all  the  real  estate  sold  by 
him  to  them,  and  that  defendants  had  re- 
fused to  accept  the  same ;  that  when  the  said 
deed  was  presented  to  them  they  assigned  a 
number  of  reasons  for  not  accepting  the 
same,  that  the  deed  did  not  comply  with 
the  requirements  of  the  contract  It  alleged 
that  it  was  true  that  of  the  real.estate» 
amounting  to  2,94S.81  acres,  the  plaintiff  only 
owned  an  undivided  half,  but  that  the  de- 
fendants knew  this  when  they  entered  into 
the  contract,  and  that  in  estimating  the 
acreage  only  one-half  of  this  tract  was  taken; 
that  it  was  true  that  in  some  cases  he  own- 
ed only  certain  marked  trees,  and  that  In  one 
tract  of  670  acres  he  only  owned  one-half 
of  the  coal,  but  that  this  was  knovm  to  the 
defendants  before  making  the  contract  It 
alleged  that  such  objections  were  not  made 
in  good  faith,  but  only  for  the  purpose  of 
hindering  and  delaying  the  day  of  account- 
ing, that  the  defendants  might  further  despoil 
the  property  of  the  plaintiff;  that  since  the 
tender  of  the  said  deed,  and  the  refusal  by 
the  defendants  to  accept  it  the  defendants 
had  continued  to  cut  and  manufacture  and 
remove  the  timber,  by  reason  of  which  the 
defendants  were  estopped  from  denying  their 
obligation  to  accept  the  said  deed ;  that  since 
the  formation  of  the  South  Dakota  corpora- 
tion he  was  unable  to  say  whether  the  opera- 
tions had  been  carried  on  by  the  defendants 
as  the  firm  or  as  the  corporation,  but  that 
there  had  been  no  apparent  change  in  the 
management  of  the  business,  and  that  the 
plaintiff  did  not  believe  that  there  had  in 
fact  been  a  change  in  ownership,  but  that 
the  whole  proceeding  had  been  taken  for* 
the  purpose  of  hindering,  delaying,  and  de- 
frauding the  plaintiff;  that  no  one  had  set 
up  any  adverse  title  or  claim  to  any  of  the 
property  embraced  in  his  sale,  but  that  it 
was  true  that  as  to  one  or  two  small  tracts 
he  had  only. the  equitable  title,  but  that  he 
could  and  would  obtain  the  legal  title  to 
such  tracts,  and  that  even  should  the  plain- 
tiff fail  to  get  good  title  to  such  tracts,  such 
failure  should  not  interfere  with  the  closing 
of  the  contract,  and  would  only  entitle  the 
defendants  to  refuse  to  take  so  much  of  the 
property  as  the  plaintiff  could  not  make 
good  title  for;  that  in  making  out  the  bill  of 
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sale  of'  the  personal  property  there  had  been 
omitted  therefrom  credits  to  the  amount  of 
$1,075,  mentioning  the  Items  thereof.  It  al- 
leged a  pnrpose  on  the  part  of  the  defend- 
ants to  exhaust  the  personal  property  con- 
veyed to  them,  to  sell  and  convert  to  their 
own  use  the  standing  timber  conveyed  to 
them  without  paying  to  the  plaintiff  any- 
thing further  than  they  had  already  done, 
and  that,  if  permitted  to  longer  mismanage 
the  business,  the  plaintiff  would  be  deprived 
of  a  large  part  of  the  security  for  his  debt 
and  would  not  be  able  to  enforce  his  lien  on 
said  property;  that  the  defendants  had  re- 
fused to  pay  taxes  for  the  year  1904  on 'the 
real  estate  conveyed  to  them  by  plaintiff, 
and  that,  unless  redeemed,  the  same  would 
be  sold  by  the  state;  that  in  order  to  pre- 
vent such  sale  he  had  been  compelled  to  pay 
a  part  of  the  taxes  thereon,  and  that  the  de- 
fendants refused  to  refund  to  him  the  amount 
so  paid;  that  the  land  sold  was  rough  and 
not  suited  for  agricultural  purposes,  and  that 
the  timber  thereon  constituted  the  chief 
value;  that  the  coal  lands  had  depreciated 
in  value;  and  that  when  the  land  was  de- 
nuded of  its  timber  it  would  be  wholly  in- 
sufficient to  satisfy  the  purchase-money  lien 
of  the  plaintiff.  It  alleged  that  the  defend- 
ants were  insolvent  It  prayed  that  the  said 
contract  of  January  28,  1904,  be  corrected, 
80  as  to  express  the  true  meaning  and  in- 
tent of  the  parties;  that  the  plaintiff  have 
a  decree  for  the  amount  due  him;  that  his 
Hen  be  enforced;  that  a  receiver  of  the  said 
property  be  appointed;  that  said  receiver 
be  authorized  to  carry  on  the  business  of 
manufacturing  into  lumber  the  standing  tim- 
ber and  the  timber  then  down;  that  an  in- 
junction be  granted  enjoining  and  restrain- 
ing the  said  defendants,  both  individually 
and  as  a  firm,  from  cutting  the  timber  or  re- 
moving any  part  of  it  that  had  been  already 
cut,  or  to  sell  any  that  had  been  manufactur- 
ed; and  that  they  be  enjoined  from  Inter- 
fering In  any  way  with  the  receiver  in  the 
operation  of  the  business.  The  plaintiff  gave 
notice  of  motion  for  the  appointment  of  a 
receiver  and  the  defendants  gave  notice  of 
their  motion  to  dissolve  the  injunction. 

The  defendants  Butts,  McCormIck,  Wilson, 
and  Butts,  McCormIck  &  Wilson  Company 
filed  their  Joint  and  several  answer  on  the 
26  day  of  August,  to  which  plaintiff  replied 
generally.  The  answer  averred  that  the  con- 
tract as  set  out  in  the  plalntiflTs  bill  was  cor- 
rect ;  that  there  was  no  separate  valuation  of 
the  different  items,  but  that  it  was  a  sale 
In  gross  for  the  consideration  of  $400,000, 
denying  the  allegation  in  regard  to  the  abate- 
ment of  $9.02  for  standing  timber,  but  that  It 
was  Intended  to  be  abated  $19,  as  set  out  In 
the  contract,  and  denying  that  the  fixing  of 
$19  as  the  abatement  was  a  mutual  mistake ; 
that  the  plaintiff  had  refused  to  deliver  to 
them  possession  of  the  house  at  Pickens  and " 
that»  after  the  execution   of  the  contract, 


plaintiff  fraudulently  sold  and  disposed  of 
certain  lumber  covered  by  the  contract,  false- 
ly pretending  to  have  sold  the  same  prior  to 
the  execution  of  the  said  contract;  that  the 
defendants  had  paid  the  plah&tiff  $105,525.07, 
and  had  put  improvements  on  the  property  to 
the  amount  of  about  $70,000,  and  denying 
that  they  owed  the  plaintiff  $71,600,  but  that 
they  had  paid  already  more  than  was  due; 
that  they  had  formed  the  corporation  in 
South  Dakota  and  had  conveyed  the  said 
property  to  the  corporation,  and  that  the 
formation  of  the  corporation  was  In  pursu- 
ance of  the  terms  of  the  contract  and  wa» 
organized  in  good  faith ;  that  it  was  true  that 
the  defendants  had  refused  to  execute  the  59 
notes  of  $5,000  each,  but  that  their  failure  was 
due  to  the  failure  of  the'  plaintiff  to  tender 
them  a  deed  in  compliance  with  the  contract, 
denying  that  they  were  applying  the  proceeds 
of  the  property  sold  to  them  by  the  plaintiff 
to  other  enterprises  with  the  Intention  of 
defrauding  the  claim  of  the  plaintiff.  It 
denied  that  it  was  required  of  them  to  re- 
move the  timber  off  the  time-limit  tract  rath- 
er than  off  the  other  tracts,  but  that  they  could 
cut  timber  where  most  convenient,  and  that, 
on  account  of  the  location,  it  would  be  im- 
possible to  cut  and  manufacture  all  the  tim- 
ber within  the  time  on  which  there  was  a 
time  limit ;  that  the  plaintiff  never  requested 
them  to  cut  the  timber  from  the  time-limit 
tracts  rather  than  that  on  which  there  was  no 
time  limit.  It  denied  that  they  were  inex- 
perienced in  the  lumber  business,  and  claimed 
that  their  net  profits  since  commencing  busi- 
ness amounted  to  $82,000;  that  they  had 
never  executed  a  deed  of  trust  to  Spies  for 
the  railroad,  because  Spies  was  the  holder  of 
all  the  corporate  stock  of  the  railroad;  that 
plaintiff  had  tendered  the  deed  to  them,  but 
that  they  had  refused  to  accept  It  and  filed 
with  the  plaintiff  a  list  of  objections  to  the 
same  and  assigned  a  number  of  reasons  for 
not  accepting  the  deed;  that  they  knew  at 
the  time  of  the  contract  that  plaintiff  only 
owned  a  half  undivided  interest  in  a  tract  of 
2,943.81  acres,  but  did  not  know  of  other 
deficiencies  of  title  and  incumbrances,  and 
that  they  relied  solely  on  the  contract  of 
plaintiff  to  convey  to  them  with  general  war- 
ranty. It  denied  the  insolvency  of  the  de- 
fendants but  on  the  contrary  that  the  assets 
exceeded  the  liabilities  by  the  sum  of  $157,- 
316.66,  and  denied  that  the  security  of  the 
plaintiff  for  his  purchase  money  was  being 
removed,  but  averred  that  instead  they  had 
Increased  the  value  of  the  real  estate  $39,- 
600.85.  It  denied  that  any  purchase  money 
was  due  plaintiff,  but  that,  after  deducting 
the  abatements  and  credits  for  improvements, 
the  defendants  would  be  credited  with  addi- 
tional purchase  money.  It  alleged  that  they 
had  always  been  willing  to  comply  In  all 
things  with  the  terms  of  the  contract  It 
prayed  for  the  specific  performance  of  the 
contract,  and  asked  that  a  commissioner  be 
appointed  to  ascertain  and  report  the  total 
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number  of  acres  of  land,  coal,  and  timber 
which  the  plaintiff  is  able  to  convey  in. ac- 
cordance with  the  said  contract  and  the  con- 
dition of  the  title  of  plaintiff  to  the  several 
tracts. 

On  the  9th  day  of  September,  1905,  the 
canse  came  on  to  be  heard  upon  the  bill  and 
exhibits,  the  answers  and  exhibits,  and  rep- 
lication to  the  answer,  upon  the  motions  to 
appoint  a  receiver  and  to  dissolve  the  injunc- 
tion, upon  the  several  affidavits  filed  in  sup- 
port of  the  plaintiff's  motion  for  receiver 
and  in  opposition  to  the  motion  to  dissolve 
the  injunction,  and  the  affidavits  filed  by  de- 
fendants in  support  of  their  motion  to  dis- 
solve the  injunction,  and  in  opposition  to  the 
motion  to  appoint  a  receiver,  when  the  court 
was  of  opinion  that  the  case  was  one  proper 
for  the  appointment  of  a  receiver,  and  pro- 
ceeded to  appoint  Clarence  D.  Howard  re- 
ceiver of  all  and  singular  the  real  estate  In 
the  bill  and  exhibits  mentioned,  and  the  as- 
sets, both  real  and  personal,  of  the  said  rail- 
road;  the  stock  of  manufactured  lumber  on 
the  premises  In  controversy,  or  so  much  there- 
of as  had  been  manufactured  by  defendants 
from  the  timber  cut  on  the  lands  purported 
to  be  sold  by  plaintiff  to  defendants,  or  from 
the  standing  timber  sold  by  him  to  them,  to- 
gether with  any  such  timber  severed  from  the 
land  and  not  manufactured  into  lumber ;  and 
it  was  decreed  that  upon  giving  bond  as  re- 
quired, in  the  penalty  of  $50,000,  said  receiver 
should  forthwith  take  Into  custody  the  said 
property,  to  sell  and  dispose  of  the  said  stock 
of  manufactured  lumber,  retaining  the  pro- 
ceeds thereof  until  the  further  order  of  the 
court,  to  operate  and  conduct  the  business 
of  the  railroad  in  question  and  all  tram  roads 
constructed  by  the  parties  hereto  upon  the 
lauds  in  controversy,  to  employ  such  agents, 
clerks,  and  servants  as  he  might  deem  neces- 
sary therefor,  and  to  go  forthwith  upon  the 
premises  and  Investigate  and  report  to  the 
court  all  matters  touching  the  propriety  or 
necessity  of  cutting  any  or  all  of  the  stand- 
ing timber  In  controversy,  the  probable  cost 
thereof,  and  the  advisability  of  such  operation 
under  the  order  of  the  court  "It  Is  further 
ordered  that  the  receiver  shall  from  time  to 
time  report  what  he  shall  do  hereunder,  and 
not  less  often  than  twice  during  each  year 
of  his  said  receivership.  And  the  court  Is 
further  of  opinion  and  doth  overrule  the  mo- 
tion of  the  defendants  for  the  dissolution  of 
the  Injunction  hereinbefore  awarded,  In  so 
far  as  the  same  enjoins  the  defendants  from 
selling  or  otherwiBe  incumbering  the  real  es- 
tate described  In  the  bill  herein,  or  from  re- 
moving, selling,  or  shipping  any  lumber  manu- 
factured from  any  of  the  timber  sold  by  the 
plaintiff  to  the  defendants,  but  doth  dissolve 
said  injunction  so  far  as  the  same  restrains  the 
defendants  from  selling  or  incumbering  any 
part  of  the  personal  property  in  the  bill  men- 
tioned, and  covered  by  the  contract  of  sale 
between  the  plaintiff  and  defendants;  but  it 
Is  ordered  that  the  plaintiff  do  enter  into  fur- 


ther bond  within  10  days  from  this  date  in 
the  penalty  of  $2,000,  conditioned  upon  the 
payment  of  all  costs  and  damages  as  may  be 
incurred  by  any  party  hereto  in  the  event  the 
said  injunction  shall  be  hereafter  dissolved. 
And  the  defendants  now  desiring  to  set  aside 
so  much  of  this  order  as  appoints  said  re- 
ceiver and  refuses  to  dissolve  said  injunction 
by  the  giving  of  an  appropriate  bond  as  here- 
inafter provided,  it  is  ordered  that  upon  the 
defendants,  or  some  one  for  them,  entering  in- 
to bond  with  approved  security,  either  in- 
dividual or  corporate,  before  the  clerk  of 
this  court  within  14  days  from  this  date, 
in  the  penalty  of  $150,000  conditioned  upon 
the  payment  to  the  plaintiff  of  such  moneys 
as  may  be  found  due  to  him  upon  future  de- 
cree In  this  cause,  said  receivership  be  there- 
by vacated  and  that  the  Injtmction  herein  do 
stand  dissolved.  And  it  is  further  ordered 
that  the  said  receiver  heretofore  appointed  do 
not  take  possession  of  any  of  the  said  property 
within  the  said  period  of  14  days  limited  for 
the  giving  of  such  bond."  From  which  de- 
cree the  defendants  Ida  M.  Butts,  James 
McCormlck,  Harry  T.  Wilson,  and  Butts, 
McOormlck  &  Wilson  Ck>mpany  appealed,  and 
claim  that  the  court  below  erred  in  appoint- 
ing a  receiver;  that  the  court  erred  In  hold- 
ing that  the  plaintiff  had  a  lien  upon  the 
manufactured  lumber  on  the  premises  and  in 
appointing  a  receiver  therefor,  and  in  direct- 
ing the  receiver  to  sell  the  same;  that  the 
court  erred  In  overruling  the  motion  to  dis- 
solve said  injunction,  and  erred  in  fixing  the 
amount  of  the  bond  to  be  given  by  the  de- 
fendants at  $150,000,  the  same  being  unrea- 
sonable and  excessive  In  amount 

Did  the  court  err  in  appointing  a  special 
receiver  in  case  at  bar  in  view  of  all  the  cir- 
cumstances of  the  case?  Section  28,  c.  133, 
CJode  1899,  makes  provision  for  such  appoint- 
ment by  a  court  of  equity  in  any  proper 
case  pending  therein  In  which  the  property  of 
a  corporation,  firm,  or  person  is  involved  and 
there  is  danger  of  the  loss  or  misappropria- 
tion of  the  same,  or  a  material  part  thereof. 
Section  6823,  5  Thomp.  Corp.,  says:  "Unless 
there  is  a  statute  giving  the  right  to  a  re- 
ceiver Jn  a  given  state  of  facts,  no  one  can 
demand  the  appointment  of  a  receiver  ex 
deblto  justltiee ;  but  the  question  whether  or 
not  a  receiver  will  be  appointed  in  a  given 
case  is  addressed  to  the  sound  discretion  of 
the  chancellor,  under  all  the  circumstances. 
The  discretionary  power  possessed  by  courts 
of  equity  of  appointing  receivers  or  refusing 
applications  for  such  appointment  will  not  be 
interfered  with  on  appeal  except  In  cases 
where  the  discretion  has  been  manifestly 
abused ;  this  being  the  general  rule  as  to  the 
appellate  review  of  discretionary  action." 
And  Alderson  on  Receivers,  p.  75:  "The 
application  for  the  appointment  of  a  receiver 
Is  always  addressed  to  the  sound  discretion  of 
the  court  The  appointment  is  not  a  matter 
of  right.  The  power  to  appoint  a  receiver  Is 
a  discretionary  one  to  be  exercised  with  great 
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circnmspectlon.  The  discretion  Is  not  arbi- 
trary or  absolute,  but  sonnd  and  Judicial.  It 
Is  not  to  be  too  strictly  limited  or  lightly 
used'*— citing  many  cases  In  support  of  the 
principle.  In  Crane  v.  McCoy,  1  Bond,  422, 
Fed.  Ca&  No.  3,854,  it  is  held:  **The  appli- 
cation for  the  appointment  of  a  receiver  is 
always  addressed  to  the  sound  discretion  of 
the  court  to  which  it  is  made.  As  a  general 
rule  such  appointment  will  be  made  in  all 
cases  where  the  Interests  of  parties  seem  to 
require  it."  In  Cameron  v.  Improvement 
Company,  20  Wash.  169,  54  Pac.  1128,  72  Am. 
St.  Rep.  26,  it  is  held:  "The  appointment  of 
a  receiver  pendente  lite  is  a  matter  committed 
to  the  sound  discretion  of  the  Judge  before 
whom  the  proceeding  is  pending.*'  And  it  is 
there  further  held:  "The  appointment  of  a 
receiver  will  not  be  disturbed  on  appeal,  un- 
less it  appears  aflarmatively  to  have  been 
unwarranted;  and  to  show  this  there  must 
be  a  great  preponderance  of  evidence  against 
the  propriety  of  the  appointment,  as  the  ap- 
pellate court  will  not  undertake  to  weigh  the 
testimony  where  there  is  substantial  conflict 
in  it*'  In  a  note  to  said  case,  at  page  96  of 
72  Am.  St  Rep.,  It  is  said  that  the  appoint- 
ment of  a  receiver  Is  proper  where  it  is 
sought  to  enforce  a  vendor's  Hen  and  there 
is  danger  of  loss  by  the  purchaser's  Insol- 
vency or  otherwise,  citing  Hughes  v.  Hat- 
chett  55  Ala.  631.  In  McCaslin  v.  State,  44 
Ind!  151,  it  is  held:  "Where  a  purchaser 
takes  possession  of  and  claims  real  estate 
by  virtue  of  his  purchase,  and  is  In  possession 
at  the  commencement  of  an  action  for  the 
recovery  of  the  purchase  money  and  for  the  ap- 
pointment of  a  receiver  to  take  charge  and 
possession  of  the  real  estate  pending  litiga- 
tion, because  of  waste  committed  and  threat- 
ened by  the  purchaser,  the  appointment  of  a 
receiver  is  not  such  a  change  of  possession  as 
to  estop  the  vendor  from  enforcing  his  rem- 
edy." See,  also,  4  Pom.  Eq.  Juris.  §  1334. 
Plaintiff  had  been  many  years  carrying  on 
a  heavy  business  in  the  lumber  trade,  and 
had  accumulated  a  large  number  of  tracts 
of  land  and  of  standing  timber  in  the  three 
counties  of  Randolph,  Upshur,  and  Webster, 
and  had  in  connection  with  his  business  built 
a  railroad  of  some  13  or  14  miles  in  length, 
from  the  town  of  Pickens  into  his  timber 
lands,  at  a  cost,  with  its  equipment,  of  some 
$74,000,  for  the  purpose  of  carrying  his  manu- 
factured product  to  market  The  defendants 
Butts,  McCormick,  and  Wilson  contracted  for 
the  purchase  of  the  whole  property  of  the 
plaintiff,  real  and  personal,  including  the 
railroad  and  Its  equipment,  and  at  once  took 
possession  and  began  cutting,  manufacturing 
into  lumber  the  timber,  and  marketing  the 
same.  It  was  evidently  the  intention  of  the 
plaintiff  in  making  the  sale,  and  presumably 
that  of  the  purchasers,  from  the  provisions 
made  in  the  contract  for  payments  of  $5,000 
every  month,  that  the  timber  should  be  paid 
for  about  as  fast  as  it  was  removed.  The 
timber  constituted  the  chief  value  of  the  larg- 


er part  of  the  land  purchased,  and  at  tbe 
price  the  defendants  claim  they  were  to  hare 
an  abatement  for  the  failure  of  title  to  tbe 
standing  timber,  and  which  claim  is  support- 
ed by  the  written  contract  as  it  is  writt&i,  and 
in  case  It  shall  hereafter  be  found  there  was 
no  mutual  mistake  as  charged  by  plaintiff  In 
fixing  the  amount  to  be  abated  therefor,  at 
$19  per  acre  of  standing  timber,  such  stand- 
ing timber  being  16,069  acres,  at  the  said 
price  alone  would  represent  over  $305,000,  or 
more  than  three-fourths  of  the  sum  to  be  paid 
by  the  defendants  for  the  whole  purchase. 
The  defendants  prosecuted  vigorously  tbe 
cutting  and  removal  of  the  tlnllber  for  some 
18  months  without  paying  a  dollar  on  the 
monthly  payments  of  $5,000  each,  agreed  by 
them  to  be  paid,  insisting  that  they  could 
not  be  required  to  pay  any  of  the  deferred 
payments  of  the  purchase  money  until  a  per- 
fect deed  of  general  warranty  for  all  the 
property  was  made  to  them  by  the  plaintiff 
and  free  from  incumbrance^  and  cite  many 
authorities  to  support  their  contention.  And 
their  position  in  cases  where  the  contract  has 
been  completed  by  giving  the  notes  for  tbe 
deferred  payments  so  as  to  entitle  the  vendor 
to  his  lien  that  he  may  proceed,  if  necessary, 
to  enforce  payment,  Is  the  correct  position 
and  supported  by  their  cited  authorities;  but 
it  will  not  hold  good  In  a  case  where  the  ven- 
dee has  taken  possession,  and,  while  refusing 
to  carry  out  his  contract  by  giving  his  notes 
and  paying  no  part  of  the  deferred  payments 
of  the  purchase  money  long  past  due,  Is  tak- 
ing off  and  appropriating  wholly  to  his  own 
use  that  element  of  the  real  estate  which  con- 
stitutes its  chief  value,  and,  as  to  a  lai^e 
part  of  the  real  estate  in  controversy  het«, 
the  standing  timber  seems  to  constitute  al- 
most the  sole  value.  In  Gates  v.  McLean,  70 
Cal.  42,  11  Pac.  489,  it  is  held  that  where  tbe 
contract  provides  for  the  vendee  taking  pos- 
session, his  remedy,  in  case  the  title  of  the 
vendor  falls  or  he  Is  unable  to  make  a  con- 
veyance as  stipulated,  is  to  rescind  or  offer  to 
rescind  and  restore  the  possession.  In  which 
event  he  may  recover  the  purchase  money  ad- 
vanced, with  interest  together  with  the  value 
of  his  improvements,  deducting  ther^rom 
such  sum  as  the  use  of  the  premises  may  rea- 
sonably be  worth;  but  If  he  chooses  not  to 
rescind,  but  to  retain  possession  under  the 
contract  he  can  do  so  only  on  condition  that 
he  pay  the  purchase  money  and  Interest  ac- 
cording to  the  contract  In  the  latter  case  It 
is  considered  that  he  is  willing  to  receive 
such  title  as  the  vendor  is  able  to  give  and 
is  content  with  the  personal  responsibility  of 
the  vendor  upon  his  covenants.  And  in  Rhorer 
V.  Ella,  83  Cal.  51  (Syl.,  point  1)  23  Pac  274: 
"A  purchaser  cannot  remain  In  possession  of 
lands  under  a  contract,  and  at  the  same  time 
refuse  to  pay  the  stipulated  purchase  prlca 
He  must  surrender  possession  or  show  iin 
eviction  before  he  can  defend  a  suit  for  the 
purchase  money,  or  show  a  failure  of  con- 
sideration, or  counterclaim  to  the  purdiass 
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money*  or  damages  for  delay  In  performance 
of  the  contract  by  the  vendor.  So  long  as  he 
retains  possession  he  waives  all  objections, 
whether  of  defect  of  title  or  of  delay  in  com- 
pleting it,  and  is  bonnd  to  accept  title  accord- 
ing to  the  terms  of  the  contract,  if  offered 
while  he  still  retains  possession."  In  Lynch 
V.  Baxter,  4  Tex.  431,  51  Am.  Dec.  735:  "A 
vendee  caimot  resist  payment  of  purchase 
money  on  ground  of  defect  of  title  in  the  ven- 
dor, while  he  retains  the  title  bond  and  con- 
tinues in  the  possession  of  the  land."  In 
Worley  v.  Nethercott,  91  CaL  512,  27  Pac. 
767,  25  Am.  St  Rep.  209,  it  is  held:  "If  after 
a  contract  is  made  for  the  sale  of  real  prop- 
erty, it  is  ascertained  that  the  title  of  the 
vendor  is  not  perfect,  the  vendee  must  either 
rescind  the  contract  and  restore  possession, 
or  accept  the  title  as  it  is  and  pay  the  pur- 
chase price.  He  cannot,  while  declining  to 
pay  such  price  on  account  of  the  defect  in 
the  title,  hold  possession  of  the  property  un- 
til the  title  shall  be  perfected."  This  prin- 
ciple is  well  settled.  Stave  Ck>.  v.  Smith,  116 
Ala.  416,  22  South.  275,  67  Am.  St  Rep.  140; 
Gates  V.  McLean,  70  Cal.  42,  11  Pac.  489; 
Rhorer  v.  Bila,  83  CaL  51,  23  Pac.  274;  3 
Pom.  Bq.  Juris.  S  1260;  Giles  v.  Williams,  3 
Ala.  316,  37  Am.  Dec.  692 ;  Lynch  v.  Baxter, 
4  Tex.  431,  61  Am.  Dec.  785 ;  Vail  v.  Nelson, 
4  Rand.  (Va.)  478;  Johnston  v.  Jarret,  14  W. 
Va.  230;  Rader  v.  Neal,  13  W.  Va.  373; 
Goddin  V.  Vaughn's  Bx'x,  14  Grat  (Va.)  125. 
Counsel  for  appellants  in  their  brief  say: 
••The  title  of  Henry  Spies  to  the  real  estate 
sought  to  be  conveyed  is  so  defective  and  cov- 
ered with  liens  and  incumbrances  that  a 
court  of  equity  will  not  compel  the  defend- 
ants to  accept  and  pay  for  it"  While  the 
plaintiff  in  his  bill  says  that  he  is  advised 
that  he  is  entitled  to  have  specific  perform- 
ance on  the  contract  of  January  28,  1904,  and 
that  if  he  be  mistaken  in  that  then  that  the 
said  contract  should  be  rescinded  and  the 
parties  placed  in  statu  quo ;  that  the  defend- 
ants might  not  refuse  to  carry  out  the  contract 
and  yet  reap  all  the  b^efits  thereof  and  re- 
fuse to  pay  for  them.  If  the  deed  tendered 
by  plaintiff  to  the  defendants  for  the 
property  sold  them  by  him  is  liable  to  all 
the  criticisms  and  objections  raised  against 
it  by  the  defendants,  and  this  could  be  made 
to  appear  to  the  satisfaction  of  a  court  of 
equity,  they  would  have  little  trouble  in 
this  cause  to  have  a  rescission  of  the  con- 
tract; but  they  seem  neither  to  desire  a 
rescission  nor  to  perform  their  part  of  the 
contract  by  making  the  notes  or  paying  any- 
thing on  account  of  the  purchase  money.  As 
to  the  liens  upon  the  lands  constituting  a 
part  of  the  objections  of  defendants  to  the 
deed  tendered  them  by  plaintiff,  and  which 
plaintiff  testifies  do  not  amount  in  all  to  more 
than  from  $15,000  to  $20,000,  the  defendants 
have  a  right  to  compel  the  application  of  the 
purchase  money  due  from  them  to  the  pay- 
ment of  such  liens  and  have  credit  therefor 
upon  the  purchase  money*    Douglass  v*  Ruth- 


erford, 25  W.  Va.  708;  Curry  v.  Hale,  15  W. 
Va.  867.  It  appears  from  the  affidavits  filed 
that  all  the  timber  has  already  been  removed 
by  appellants  from  some  of  the  tracts  and  a 
large  portion  from  others,  and  that  the  tim- 
ber constitutes  the  chief  value  of  the  land, 
and  that  when  the  timber  is  removed  from 
the  land  a  large  part  of  it  would  be  almost 
worthless ;  affiants  stating  that  the  property 
was  constantly  being  depreciated  in  value. 
Many  affiants  state  that  in  their  opinion  the 
whole  property  would  not  sell  for  $300,000. 
There  is  some  evidence  tending  to  prove  the 
insolvency  of  appellants,  def^idants  in  their 
answer  make  a  general  denial  of  the  allega- 
tion of  insolvency,  but  it  is  not  made  to  ap- 
pear affirmatively  that  they  have  assets  to 
any  considerable  amount  other  than  that 
purchased  from  plaintiff,  while  indebtedness 
is  shown,  besides  the  $300,000  of  purchase 
money  to  plaintiff,  of  at  least  $19,500 ;  that 
on  contracts  for  services  for  which  cash  was 
to  be  paid  the  parties  who  were  entitled  to 
cash  were  put  off  for  long  time  with  the  notes 
of  appellants  who  said  they  could  not  pay 
cash.  There  is  much  evidence  in  the  affida- 
vits filed  In  the  case  of  the  mismanagement  of 
the  business  and  want  of  experience  therein, 
not  only  general  statements  of  the  fact  but 
giving  specific  acts  of  mismanagement  re- 
sulting in  waste. 

Defendants  rely  principally,  to  overcome 
the  effect  of  these  affidavits,  upon  their 
denial  in  the  answer  to  the  allegations  of 
plaintiff's  bill  touching  the  bad  management 
of  the  business  and  the  incompetency  of  the 
managers.  The  answer  is  not  taken  as 
proof,  even  when  sworn  to,  the  general  repli- 
cation to  the  answer  puts  the  defendants  on 
proof  of  the  allegations  thereof.  Knight  t. 
Nease,  53  W.  Va.  50,  44  S.  B.  414;  Code  1899, 
c.  125,  S  3&  Defendants  claim  "that  they 
have  placed  on  the  said  land  and  railroad  in 
the  shape  of  permanent  Improvements  about 
seventy  thousand  dollars."  They  extended 
the  railroad  some  3  or  3^  miles,  at  a  cost 
as  they  claim,  of  about  $31,000,  as  a  part  of 
such  **permanent  Improvements."  Alex  W. 
Ewing,  a  civil  engineer,  who  assisted  as  such 
engineer  in  the  construction  of  the  13  or  14 
miles  of  said  railroad  constructed  by  plain- 
tiff at  a  cost  (as  claimed)  of  $74,000,  states 
that  the  same  was  all,  or  principally,  over 
mountains  and  hills,  through  mountain 
gorges,  along  side  hills  which  were,  many  of 
them,  very  steep,  and  altogether  a  very  rough 
route  over  which  to  construct  a  railroad: 
that,  on  the  other  hand,  the  part  of  the  road 
constructed  by  Butts.  McCormick,  and  Wil- 
son was  through  bottom  lands  and  over  an 
easy  and  cheap  route  of  construction,  and 
states  that  he  "believes  the  cost  of  con- 
structing the  roadbed  made  by  said  Spies  is 
per  mile  four  times  as  great  as  that  per  mile 
constructed  by  Butts,  McCormick,  and  Wil- 
son." If  this  statement  be  true,  the  outlay 
of  defendants  for  the  construction  of  the  ex- 
tension of  the  railroad  of  8  or  3^  miles  was 
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at  an  unnecessarily  extravagant  cost  Ap- 
pellants' counsel  further  say:  "Abatements 
are  now  due  from  the  plaintiff  to  the  defend- 
ants to  a  larger  amount  than  the  unpaid 
purchase  money" — ^the  words  "now  due"  in 
said  statement  meaning  as  of  the  date  of  the 
decree.  The  contract  contains  the  following 
provision:  "It  is  understood  and  agreed, 
however,  that  if  the  said  party  of  the  first 
part  shall  be  unable  by  the  said  1st  day  of 
July,  1904^  or  at  the  time  of  .the  delivery  of 
the  deed  hereinbefore  mentioned,  to  make 
good  title  to  any  of  the  tracts  of  land,  coal 
and  standing  timber  intending  to  be  con- 
veyed by  this  agreement,  the  same  may  be 
conveyed  by  him  to  the  parties  of  the  second 
part  at  any  time  before  final  settlement  shall  be 
made  of  the  purchase  price  aforesaid,  upon 
the  perfecting  of  his  title  thereto,  and  no 
abatement  shall  be  made  of  said  purchase 
price  by  reason  of  any  such  tracts  so  con- 
veyed before  such  final  settlement."  Abate- 
ments under  this  provision  of  the  contract 
are  matter  for  future  adjudication.  Ap- 
pellants cite  Wilson  v.  Maddox,  46  W.  Va. 
641,  33  S.  E.  775,  where  it  is  held  in  syllabus 
(point  3):  "When  the  equities  of  the  bill  are 
fully  and  fairly  denied  by  answer,  unless  the 
plaintiff  overcome  such  denial  by  other 
testimony,  the  question  should  no  longer  be 
regarded  as  one  addressed  to  the  discretion 
of  the  court,  but  It  is  error  to  appoint  a  re- 
ceiver when  the  charges  of  the  bill  are  so 
denied."  And  also  cite  Ruffner  v.  Mairs,  33 
W.  Va.  655,  11  S.  E.  5,  High  on  Receivers, 
par.  24,  and  1  Bart  Chy.  Prac.  S  146,  as  con- 
clusive against  the  appointment  of  the  re- 
ceiver in  this  case;  defendants  having 
•answered,  denying  the  allegations  of  the 
bill.  Said  section  146,  Bart  Chy.  Prac, 
says:  "The  evidence  necessary  to  overcome 
the  effect  of  an  answer  may  be  introduced 
by  affidavits,  which  may  be  filed  both  before 
and  after  the  answer  comes  In;  and  it  Is 
enough  that  the  plaintiff  by  his  bill  and  af- 
fidavits makes  out  a  prima  facie  Case,  for 
the  court  in  passing  upon  the  application  in 
no  manner  anticipates  the  ultimate  Judgment 
upon  the  rights  of  the  parties  on  the  merits 
of  the  case.  Indeed,  so  little  does  the  court 
consider  the  merits  of  the  case  that  on  such 
an  application  (for  a  receiver)  it  will  not 
even  regard  an  objection  that  the  bill  is  mul- 
tifarious, or  that  it  is  faulty  for  misjoinder 
of  parties" — citing  High  on  Receivers,  §§ 
84-S6,  88.  89,  738.  And  it  is  there  further 
said:  "I'he  evidence  introduced  when  the 
application  is  before  decree  must  be  in  sup- 
port of  the  allegations  of  the  bill,  and  the 
answer  of  the  defendant  is  to  be  regarded 
merely  as  his  affidavit." 

As  a  further  reason  for  the  appointment 
of  a  receiver  the  plaintiff  makes  the  follow- 
ing allegation:  "That  the  defendants  James 
McCormick,  Ida  M.  Butts,  and  Harry  T. 
Wilson  have  refused  to  pay  taxes  for  the 
year  1904,  on  the  real  estate  conveyed  to 
them  by  the  plaintiff,  and  some  of  the  same 


has  been  returned  delinquent,  and,  unless 
redeemed,  the  same  will  be  sold  by  the  state 
for  the  nonpayment  thereof.  .-  In  order  to 
prevent  the  returning  of  some  of  the  said 
land  delinquent,  the  plaintiff  has  been  com- 
pelled to  pay  a  part  of  the  taxes  thereon,  and 
the  defendants,  James  McCormick,  Ida  M. 
Butts,  and  Harry  T.  Wilson,  refuse  to  refund 
the  amount  so  paid  by  him."  This  allega- 
tion seems  to  have  been  Ignored  by  the  de- 
fendants, both  in  their  answer  and  in  the 
briefs  of  counsel,  except  a  general  denial  in 
the  answer,  where  they  "deny  each  and  all 
the  allegations  of  said  bill  not  herein  speci- 
fically admitted  to  be  true,  and  call  for  full 
proof  thereof."  In  Darusmont  v.  Patton,  4 
Liea  (Tenn.)  597:  "It  is  a  good  ground  for 
the  appointment  of  a  receiver  of  land  In  a 
suit  pending  in  this  court,  where  the  decree 
below  declares  the  applicant  to  have  a  lien 
on  the  land  for  the  payment  of  debt,  that 
there  are  taxes  due  and  unpaid  which  are 
about  to  be  enforced  by  a  sale  of  the  land, 
unless  the  party  In  possession  will  pay  the 
taxes  in  a  reasonable  time."  See  note  to 
Cameron  v.  Improvement  (Company,  20 
Wash.  169,  54  Pac.  1128,  72  Am.  St  Rep.. 
at  page  95.  "As  between  the  parties  the  one 
in  possession — ^whether  vendor  or  vendee- 
is  liable  for  taxes,  unless  it  is  otherwise 
stipulated;  and.  If  the  one  not  In  possession 
is  compelled  to  pay  them,  he  has  a  remedy 
over  against  the  other.  A  vendor  who  has 
thus  been  forced  to  pay  taxes  may  withhold 
conveyance  until  reimbursed."  28  A.  &  E. 
E.  L.  (1st  Ed.)  125;  Hall  y.  Denckia,  28 
Ark.  506.  In  Crelgh's  Adm'r  v.  Boggs,  19 
W.  Va.  240.  Syl.  Pt  5,  it  is  held:  "Where 
a  written  contract  for  land  has  been  made, 
and  the  vendee  dies,  and  the  vendor  of  the 
land  is  compelled  to  pay  taxes  incurred  after 
the  death  of  the  vendee  to  prevent  the  sheriff 
selling  It  for  delinquent  taxes,  the  heirs  and 
not  the  administrator  of  the  vendee  are 
bound  to  refund  to  the  vendor  the  taxes  so 
paid;  and  he  is  not  bound  to  deliver  them 
a  deed  for  the  land  till  they  have  done  so, 
though  the  administrator  may  have  paid  him 
the  whole  of  the  purchase  money."  In  Far- 
ber  V.  Purdy,  69  Mo.  601,  it  is  held:  "A 
vendee  of  real  estate  in  possession  under  a 
contract  of  sale  is  liable,  as  between  himself 
and  the  vendor,  for  all  taxes  assessed  after 
tlie  commencement  of  his  possession,  and  the 
fact  that  by  the  contract  the  vendor  Is  bound 
to  make  him  a  warranty  deed  upon  payment 
of  the  purchase  money  does  not  change  this 
rule."  When  the  plaintiff  sold  these  lands 
to  the  defendants,  in  his  contract  of  sale  it 
was  provided:  "As  a  further  security  for 
the  payment  of  said  sum  of  $300.(X)0.00  a 
vendor's  lien  shall  be  retained  by  the  party 
of  the  first  part  upon  all  the  real  estate 
above  described,  and  a  deed  of  trust  shall 
be  executed  by  the  said  Pickens  &  Hackers 
Valley  Railroad  Company  upon  all  and  sin- 
gular its  real  estate,  rights  of  way,  rolling 
stock,  equipment^  rights,  and  franchlsen  to 
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secure  the  payment  of  the  same,  the  ezeca- 
tlon  of  which  said  deed  of  trust  shall  be 
contemporaneous  with  the  transfer  to  the 
parties  of  the  second  part  of  the  capital 
stocl£  of  said  corporation."  And,  in  a  suit 
to  enforce  his  rights  against  the  real  estate 
under  his  contract,  if  it  appear  that  the 
property  is  being  wasted  or  depreciating  In 
value  the  court  should  appoint  a  receiver. 
The  vendor  had  a  right  to  look  to  the  land 
and  its  timber  for  security,  and  if  the  prop- 
erty is  in  danger  of  loss  or  misappropriation 
he  is  entitled  to  the  aid  of  a  court  of  equity 
to  protect  his  interest  by  taking  charge  of 
and  preserving  the  property.  In  Core  v.  Bell, 
20  W.  Va.  169  (Syl.,  point  1),  it  is  held:  "An 
injunction  to  stay  waste  ought  to  be  granted 
a  vendor  against  a  vendee,  to  whom  he  has 
sold  a  tract  of  land  in  fee  simple  retaining 
the  title  as  a  security  for  the  purchase  mon- 
ey, who  brings  his  suit  to  subject  the  land 
to  the  payment  of  the  purchase  money,  and 
the  bill  charges  the  defendant  with  cutting 
timber  on  the  land  in  a  manner  calculated 
to  render  it  an  incompetent  security  for  the 
payment  of  the  purchase  money.  In  such  a 
bill  it  is  not  necessary  to  allege  the  insolven- 
cy of  the  defendant."  At  page  174  in  the 
last-mentioned  case  it  is  said  in  the  opinion: 
"In  a  bill  for  such  a  purpose  it  is  not  nec- 
essary to  allege  the  Insolvency  of  the  defend- 
ant. The  vendor  has  retained  the  title  as 
security  for  the  purchase  money,  and  he  has 
a  right  to  look  to  the  land  for  payment 
thereof,  and  is  not  under  any  circumstances 
during  the  life  of  the  vendor  compelled  to 
look  elsewhere  for  payment"  In  Ogden  v. 
Chalfant,  32  W.  Va.  559,  9  S.  E.  879  (Syl., 
point  2),  it  is  held:  **A  receiver  may  be 
appointed  in  such  case  whenever  it  is  shown 
in  any  proper  manner  that  the  debtor  is  in- 
solvent, or  that  the  lands  are  likely  to  prove 
Insufficient  to  satisfy  the  undisputed  or  as- 
certained liens  thereon." 

It  is  contended  by  counsel  for  appellants 
that  plaintiff  had  no  Hen  on  the  timber  after 
It  was  severed,  that  while  standing  it  was 
realty,  and  the  moment  it  was  severed  it 
became  personalty  and  the  absolute  proper- 
ty of  the  vendees.  Plaintiff  had  no  occasion 
up  to  this  time  for  his  vendor's  lien  upon 
the  land,  as  he  had  sold  It  by  an  executory 
contract,  and  had  withheld  the  legal  title  to 
the  whole  property  as  security  for  the  pur- 
chase money  until  by  the  completion  of  the 
contract  by  the  making  of  the  notes  of  $5,000 
each,  to  be  paid  monthly  by  the  defendants, 
and  the  execution  by  plaintiff  of  a  deed  for 
the  property,  his  vendor's  lien  would  be  ef- 
fective. It  is  true  he  had  no  vendor's  lien 
upon  the  timber  either  before  or  after  it  was 
severed,  for  such  lien  was  not  yet  acquired; 
but  he  held  the  legal  title  as  his  security. 
2  Jones  on  Liens,  §  1107,  says:  "A  lien  by 
contract  Is  not  a  vendor's  lien.  The  Interest 
of  a  vendor  who  has  given  an  ordinary  con- 
tract or  bond  for  the  sale  of  land,  but  re- 
tains the  title  to  the  land  in  himself,  is  often 


spoken  of  in  the  cases  as  a  vendor's  lien; 
but  It  is  conceived  that  this  is  a  misuse  of 
terms,  which  should  be  avoided  as  leading 
to  confusion.  There  is  a  fundamental  dis- 
tinction between  a  vendor's  security  in  such 
case  and  the  lien  implied  by  law,  and  prop- 
erly known  as  the  vendor's  lien.  When  the 
legal  title  remains  in  the  vendor,  the  vendee 
has  merely  an  equity  of  redemption  in  the 
land,  and  no  act  of  his  can  possibly  affect 
the  vendor's  title;  while;  in  case  of  a  mere 
lien  in  the  vendor,  the  fee  is  in  the  purchas- 
er, who  may  at  any  time  discharge  the  lien 
by  conveying  the  land  to  a  bona  fide  pur- 
chaser for  value.  In  the  one  case  the  ven- 
dor has  a  lien  without  any  title,  and  In  the 
other  he  has  the  title  without  any  occasion 
for  a  lien.  His  title,  by  the  terms  of  the 
contract,  is  his  security;  and  he  cannot  in 
any  way  be  divested  of  his  title,  except  the 
vendee  fulfils  his  contract,  and  by  that 
means  becomes  entitled  to  a  conveyance." 
In  treating  of  liens  arising  from  express 
contracts  (section  1235,  in  his  third  volume), 
Mr.  Pomeroy  says:  "The  doctrine  may  be 
stated  in  Its  most  general  form,  that  every 
express  executory  agreement  in  writing, 
whereby  the  contracting  party  sufficiently  in- 
dicates an  intention  to  make  some  particular 
property,  real  or  personal,  or  fund,  therein 
described  or  identified,  a  security  for  a  debt 
or  other  obligation,  or  whereby  the  party 
promises  to  convey  or  assign  or  transfer  the 
property  as  security,  creates  an  equitable 
lien  upon  the  property  so  indicated,  which 
is  enforceable  against  the  property  in  the 
hands  not  only  of  the  original  contractor,  but 
of  his  heirs,  administrators,  executors,  vol- 
untary assignees,  and  purchasers  or  incum- 
brancers with  notice.  Under  like  circum- 
stances, a  merely  verbal  agreement  may 
create  a  similar  lien  upon  personal  proper- 
ty." See  cases  there  cited.  Plaintiff  and 
defendants  had  entered  into  this  contract 
of  January  28,  1004,  intending  that  the 
whole  property  should  remain  as  security 
for  the  purchase  money  of  the  realty,  and 
it  appears  from  the  contract  itself  that  the 
cash  payment  was  to  pay  for  the  personal 
property  purchased  and  for  such  timber  as 
might  be  cut  and  removed  within  the  first 
few  months  and  until  the  contract  might  be 
completed  by  the  execution  of  the  deed  on 
the  part  of  the  plaintiff  and  the  making  of 
the  59  $5,000  nofes  for  the  residue  of  the 
purchase  money.  The  defendants  elected  to 
take  possession  under  the  contract  and  con- 
tinue to  cut  and  remove  the  timber  while 
refusing  to  accept  the  deed  tendered  them. 
While  they  had  entered  lawfully  into  posses- 
sion, they  were  cutting  and  removing  the 
timber  in  violation  of  the  contract  from  the 
time  they  refused  to  make  the  notes  re- 
quired by  the  contract.  A  part  of  the  tim- 
ber cut  and  manufactured  has  not  been  re- 
moved from  the  premises  to  which  plaintiff, 
still  has  the  title,  and  it  is  shown  that  the 
defendants  are  removing  the  timber  and  re- 
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fusing  to  make  the  notes  as  required  by  tiie 
contract,  or  to  apply  any  of  the  proceeds  of 
their  product  from  the  land  to  the  payment 
of  the  purchase  money  due  from  them  to 
the  plaintiff.  "A  vendee  In  possession  must 
do  nothing  to  diminish  the  security  of  his 
vendor,  either  by  committing  waste  or  re- 
moving annexations  of  a  permanent  char- 
acter." 28  A.  &  B.  B.  L.  (1st  Ed.)  122. 
If  defendants'  contention  Is  correct,  they 
could,  if  they  chose,  sever  all  the  timber  on 
the  land  and  convert  it  into  personal  prop- 
erty, of  which  they  would  be  the  absolute 
owners,  and  so  deprive  the  plaintiff  of  his 
lien  or  right  to  look  to  the  timber  so  severed 
for  his  purchase  money,  and  they  could 
transfer  their  Interest  or  good  title  In  or  to 
the  same  to  an  innocent  purchaser  without 
notice  of  their  fraud,  thus  depriving  the 
plaintiff  of  any  remedy  as  against  the  tim- 
ber. In  section  1260,  8  Pom.  Eq.  Juris.,  It  is 
said:  "There  Is  a  plain  distinction  between 
the  lien  of  the  grantor  after  a  conveyance 
and  the  Interest  of  the  vendor  before  con- 
veyance. The  former  is  not  a  legal  estate, 
but  is  a  mere  equitable  charge  on  the  land. 
It  is  not  even,  in  strictness,  an  equitable 
lien  until  declared  and  established  by  Judi- 
cial decree.  In  the  latter,  although  posses- 
sion may  have  been  delivered  to  the  vendee, 
and  althou^  under  the  doctrine  of  conver- 
sion the  vendee  may  have  acquired  an  equi- 
table estate,  yet  the  vender  retains  the  legal 
title,  and  the  vendee  cannot  prejudice  that 
legal  title,  or  do  anything  by  which  It  shall 
be  divested,  except  by  performing  the  very 
obligation  on  his  part  which  the  retention 
of  such  title  was  Intended  to  secure,  namely, 
by  paying  the  price  according  to  the  terms 
of  the  contract"  The  defendants  have  re- 
mained in  possession  of  the  land  after  their 
contract  required  them  to  give  the  59  notes 
of  $5,000  each  for  the  deferred  payments  of 
purchase  money,  cutting  and  removing  the 
timber  therefrom,  refusing  to  pay  anything 
on  the  purchase  money,  and  refusing  to  make 
said  notes  as  required  by  the  contract,  and 
equity  will  give  the  vendor  a  right  to  hold 
the  manufactured  product  remaining  on  the 
premises  liable  to  the  purchase  money  past 
due  to  him. 

Appellants  say  the  court  erred  In  fixing 
the  penalty  of  bond  to  be  given  by  them 
on  their  motion  In  order  to  set  aside  so  much 
of  the  decree  as  appointed  a  receiver  and 
refused  to  dissolve  the  injunction,  claiming 
that  a  penalty  of  $150,000  required  by  the 
court  was  excessive.  There  is  nothing  of- 
fered In  the  petition  or  briefs  of  appellants 
to  sustain  this  assignment  of  error,  except 
the  assertion  that  it  is  exorbitant  and  ex- 
cessive. We  see  nothing  in  the  record  to 
satisfy  this  court  of  their  contention,  or  that 
would  warrant  the  appellate  court  in  holding 
that  the  court  erred  in  this  regard. 

For  the  reasons  herein  given,  the  court  is 
of  opinion  there  is  no  error  in  the  decree 
of  the  circuit  court*  and  the  same  is  affirmed, 


and  the  cause  remanded  to  the  drcnlt  ooorl 
of  Upshur  county  for  further  proceedings  ta 
be  had  therein  according  to  the  roles  govem- 
Ing  courts  of  equity. 


(69  W.  V«.  «88) 

COMER  T.  RITTER  LIJllBER  00. 

(Supreme  Oonrt  of  Appeals  of  West  Ylzginla. 
April  24,  190a) 

1.  AppbaI/— Objections  Waivxd. 

One  who  resistB  a  motion  made  bv  a  party 
introducing  improper  evidence  to  exclude  it  fnun 
the  jury  cannot  complain,  on  appeal,  of  its 
introduction. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  8» 
Cent  Dig.  Appeal  and  Error,  S  8097.] 

2,  Damages— iNJinass  to  Infant. 

An  infant  cannot  recover  damages  for  Iocs 
of  service  daring  minority  arising  from  per- 
sonal injury. 

(SyUabus  by  the  Court) 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  Arthur  Q.  Comer,  who  sued  by 
his  next  friend,  against  the  Rltter  liumber  Co. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

J.  J.  Divine  and  Rucker,  Anderson  ft 
Hughes,  for  plaintiff  in  error.  B.  C.  Mar- 
shall, for  defendant  in  error. 


BRANNON,  J.  Arthur  G.  Comer,  a  boy 
between  13  and  14  years  of  age,  while  in  the 
employ  of  W.  M.  Rltter  Lumber  Company, 
at  a  sawmill,  was  Injured  by  a  fragment  of 
the  cylinder  head  of  a  steam  sawmill  strik- 
ing his  foot,  so  Injuring  three  of  the  toes 
that  a  part  of  his  foot  had  to  be  amputated. 
The  claim  of  the  plaintiff  for  recovery  la 
that  the  piston  rod  which  carried  the  log 
carriage  to  and  fro,  owing  to  a  loose  bnu±et. 
was  in  bad  condition,  which  caused  it  to 
break  and  drive  out  the  head  of  the  cyilnd^, 
breaking  it  into  fragments,  which  were  scat* 
tered  around  by  the  force  of  the  steam,  one 
piece  striking  Comer.  It  is  also  alleged  that 
there  should  have  been  a  barrier  to  protect 
the  workmen  against  injury  from  the  blow- 
ing out  of  the  cylinder  head.  Comer,  by  hla 
father  and  next  friend,  brought  an  acti<m 
against  the  company  and  recovered  11,200 
damages  by  verdict  and  Judgment,  and  the 
company  brings  the  case  to  this  court 

One  question  in  the  case  is  this.  The 
plaintiff  gave  evidence  over  obJectl<m  to 
prove  that  the  company  had  not  given  in- 
struction to  Comer  for  his  safety  under  the 
law  which  requires  such  Instruction  in  the 
case  of  an  infant  employ^.  After  this  evl* 
deuce  was  given  the  plalntifl  moved  the  court 
to  exclude  the  question  and  the  answer,  but 
the  defendant  objected  to  their  exclusion. 
We  are  of  the  opinion  that  this  point  is  uur 
tenable.  "The  appellant  must  be  consistent 
and  if  he  bbIsb  the  court  below  to  make  a 
specific  ruling,  or  to  proceed  in  a  cortain 
manner,  he  cannot  complain  in  an  apellate 
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court  that  the  ruling  or  action  is  erroneous. 
He  has  inyited  the  eiror  and  must  accc|>t  its 
results,  and  the  appellate  court  will  not  re- 
verse a  Judgment  at  his  Instance  on  account 
of  it"    2  Ency.  PI.  &  Prac  519. 

Another  point  is  that  several  witnesses 
were  allowed  to  express  their  opinions  to  the 
effect  that  the  operation  of  that  mill  or  cylin- 
der head,  piston  rod  and  bracket  was  danger* 
ous  without  protection,  meaning  some  barrier 
erected  to  prevent  the  cylinder  head,  in  case 
of  its  blowing  out,  from  flying  out  and  injur- 
ing the  workmen.  The  point  of  this  objec- 
tion is  that  this  was  a  subject  upon  which 
mere  opinion  evidence  could  not  be  given, 
but  was  provable  by  evidence  of  facts. 
In  response  to  this  it  may  be  said  that  the 
construction  and  operation  of  machinery  in- 
volves technical  matters.  The  witnesses  giv- 
ing tills  evidence  were  experienced  in  the 
construction  and  operation  of  mills,  had  help- 
ed to  construct  them  and  operate  them,  had 
helped  construct  this  one,  and  knew  much  of 
this  mill  from  personal  experience.  We 
think  their  evidence  was  admissible.  They 
also  stated  facts  in  connection,  with  their 
opinions  touching  this  mill. 

Another  point  of  objection  is  that  it  was  Ut- 
cumbent  on  the  plaintiff  to  prove  that  the  in- 
Jury  was  due  to  the  defective  condition  of 
the  steam  feed  as  a  matter  of  fact,  and  that 
the  defendant  knew  or  could  have  known 
such  defect,  by  reasonable  care,  and  did  not 
provide  a  safe  place  for  its  employ^  to  work 
in.  This  is  clearly  the  duty  of  the  plaintiff. 
He  must  show  negligence  in  this  respect  He 
must  show  that  the  plaintiff's  injury  proceed- 
ed from  failure  and  neglect  of  duty  imposed 
by  law  upon  the  defendant  He  must  show 
that  the  mill  machinery  ^as  defective  and 
dangerous.  Whether  he  has  done  so,  we  do 
not  say.  That  is  left  for  the  decision  of  a 
Jury  upon  a  new  triaL  Whether  the  plaintiff 
was  where  he  ehould  not  have  been  is  a  ques- 
tion for  the  Jury. 

Defendant  complains  of  an  Instruction 
given  by  the  court  that,  "the  plaintiff*  in  his 
action  is  entitled  to  recovery,  he  may  recover 
the  value  of  his  time  lost  during  his  cure 
and  a  fair  compensation  for  his  physical  and 
mental  suffering  caused  by  the  injury,  as 
well  as  any  permanent  reduction  of  his  power 
to  earn  money."  We  think  this  instruction 
plainly  erroneous.  It  gave  the  plaintiff  re- 
covery of  damages  from  the  time  of  the  boy's 
Injury  for  more  than  seven  years  of  his  mi- 
nority for  loss  of  service.  As  appears  in 
Halllday  v.  Miller,  29  W.  Va.  431, 1  S.  B.  821, 
6  Am.  St.  Rep.  653,  and  Trapnel  v.  Conklyn, 
37  W.  Va.  253,  16  S.  B.  570.  38  Am.  St.  Rep. 
80,  the  father  is  entitled  to  the  son's  services 
until  his  majority.  All  the  books  say  so. 
Thompson  on  Neg.  §  7310;  8  Am.  A  Eng.  Bncy. 
lisw  (2d  Bd.)^l,  states  that  the  minor  cannot 
recover  as  an  element  of  damages  for  the 


loss  of  time  during  minority.  Clearly  so,  be- 
cause the  father  owns  the  service  of  the 
cliild.  Action  for  loss  of  service  up  to  ma- 
jority must  be  in  the  name  of  the  father. 
Counsel  for  the  plaintiff  does  not  deny  this 
legal  proposition,  but  he  would  meet  it  by 
saying  that  as  the  father  brought  this  suit 
as  next  friend  he  is  estopped  from  himself 
bringing  another  suit  to  recover  damages  for 
loss  of  service  of  his  son  during  minority. 
We  think  that  the  Ency.  Pi.  A  Prac.  vol.  14^ 
999,  will  not  sustain  this  position.  True,  the 
case  of  Barker  v.  Flint,  91  Mich.  298,  51  N. 
W.  897,  16  L.  R.  A.  154,  30  Am.  St  Rep.  471, 
mentioned  in  the  Encyclopedia  might  seem, 
only  seem,  to  support  that  view.  It  says  that 
when  a  father  sues  as  next  friend  for  his  son, 
and  recovers  damages,  a  suit  in  his  own  name 
to  recover  for  loss  of  service  would  be  barred. 
That  is  plainly  so,  because  he  obtains  a  re- 
covery in  the  name  of  his  child,  and  is  es- 
topped from  suing  in  his  own  name  to  get  a 
double  recovery.  That  may  well  be  so;  but 
it  does  not  thence  follow  that  because  the 
father  is  barred  that  transfers  or  assigns  the 
right  of  action  to  the  son.  The  question  is 
whether  the  son  can  recover  for  loss  of  serv- 
ice during  his  minority.  That  is  our  ques- 
tion. We  say  he  cannot  recover  for  want  of 
legal  title— for  want  of  right  of  action.  The 
Instruction  was  erroneous  in  this  matter. 
We  cannot  say,  as  we  are  asked  to  say,  that 
the  amount  of  damages  recovered  would  be 
Justified  as  compensation  for  damages  after 
the  boy's  majority.  The  Instruction  allowed 
a  recovery  for  all  time  after  the  injuiy,  and 
we  cannot  guess  whether  the  Jury  did  or  did 
not  exclude  loss  of  service  during  the  boy's 
minority.  Indeed,  we  will  presume  the  Jury 
Aid  not  do  so,  because  the  Instructioh  would 
forbid  it  We  will  add  that  the  instruction 
also  allowed  damages  for  the  permanent  re- 
duction of  the  boy's  power  to  earn  money, 
when  there  was  no  evidence  touching  that 
matter,  further  than  the  fact  of  injury.  We 
may  say  that  the  loss  of  one-third  of  his 
foot  would  necessarily  diminish  the  boy*s. 
capacity  to  earn  money;  but  no  evidence  was 
given  to  enable  the  Jury  to  measure  the  dam- 
ages. We  do  not  mean  to  say  that  in  such 
case  It  is  possible  to  give  evidence  constitut- 
ing certain  data  or  standard  for  exact  meas- 
urement; still  it  seems  that  there  ought  to 
be  some  evidence  forming  a  basis  for  approx- 
imate estimate.  Watts  v.  Norfolk  &  W.  R. 
Co.,  39  W.  Va.  196,  19  S.  B.  521,  28  L.  R.  A. 
674,  45  Am.  St  Rep.  894,  Instructions  should 
not  be  given  upon  a  matter  on  which  there 
is  no  evidence,  to  which  the  instruction  could 
be  applied.  Parker  v.  Bldg.  &  Loan,  55  W. 
Va.  134,  46  S.  B.  811;  Oliver  v.  Ohio  River 
R.  Co.,  42  W.  Va.  708,  26  S.  B.  444. 

It  follows  that  we  must  reverse  the  Judg- 
ment, and  set  aside  the  verdict^  and  grant  a 
new  triaL 
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THOMPSON  V.   MURPHY   et  al. 

iSupreme  Court  of  Appeals  of  West  Virginia. 

Jan.  80,  1006.    Rehearing  Denied  June 

2,  1900.) 

1.  Principal    and    Agent  —  Authobity    of 
Agent— Notice. 

On  the  trial  of  an  issue  as  to  whether  an 
act  done  by  an  agent  was  within  the  scope  of 
his  actual,  or,  within  the  meaning  of  the  law, 
apparent,  authority,  notice  to  the  agent  of  facts 
relating  to,  or  growing  out  of,  the  act  in  ques- 
tion, is  not  notice  to  the  principal.  If  the  act 
is  beyond  the  agent's  authority,  the  relation 
of  principal  and  agent  does  not  exist  as  to  it, 
and  the  rules  applicable  to  such  relationship  do 
not  apply. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  §§  670,  680- 
684.] 

2.  Same— Loan  to  Agent— Evidence. 

Proof  of  a  loan  made  to  an  agent  on  be- 
half of  his  principal  is  not  evidence  of  the 
reception  of  tne  money  by  the  principal,  if  the 
agent  had  no  authority  to  borrow  money  on 
behalf  of  his  principal.  Nor  is  the  agent's  ad- 
mission or  representation  as  to  the  purpose 
for  which  he  borrowed  the  money  evidence 
against  his  principal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Gent  Dig.  Principal  and  Agent,  §§  416-419, 
572,  573.] 

3.  Same— Ratification. 

Failure  on  the  part  of  a  principal  to  dis- 
sent from  or  repudiate  an  unauthorized  act  of 
his  agent,  within  a  reasonable  time,  dependent 
upon  the  nature  of  the  transaction  and  the 
situation  and  surroundings  of  the  parties  con- 
cerned, is  evidence  of  ratification  of  the  un- 
authorized act. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  §§  638-642, 
659.] 

4.  Same— Knowledge  of  Principal. 

Lack  of  knowledge,  on  the  part  of  a  prin- 
cipal, of  any  of  the  material  facts  connected 
with  an  unauthorized  act  of  his  agent,  done 
on  his  behalf,  will  prevent  the  silence  of  the 
principal,  or  his  failure  to  repudiate  the  act, 
from  amounting  to  a  ratification  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  §  627.] 

5.  Same— Evidence  of  Authobitt. 

Mere  rumor  or  common  belief  that  an  agent 
haa  power  to   do   a  particular  act  on   behalf 
of  his  principal  is  not  of  itself  evidence  of  such 
authority. 
(Syllabua  by  the  Court.) 

Error  to  Circuit  Court,  Tucker  County. 

Action  by  A.  Tbompson  against  P.  H. 
Murphy  and  others.  Judgment  for  plalntilT, 
and  defendant  the  Laborlngman's  Mercantile 
&  Manufacturing  Company  brings  error.  Re- 
versed. 

C.  O.  Strleby,  for  plaintiff  in  error.  Cun- 
ningham &  StalUngs,  for  defendant  In  error. 

POFFENBARGER,  J.  The  Laborlngman's 
Mercantile  &  Manufacturing  Company  seeks 
the  reversal  of  a  judgment  against  it  in 
favor  of  A.  Thompson  for  the  sum  of  $407.- 
44,  rendered  by  the  circuit  court  of  Tucker 
county,  in  an  action  of  debt  on  a  promis- 
sory note.  This  action  is  similar  in  some 
respects  to  that  of  Third  National  Bank  t. 


Laborlngman's  Mercantile  ft  Manufacturing 
Co.,  decided  by  this  court,  and  reported  In 
49  S.  E.  544.  Some  of  the  principles  an- 
nounced In  that  case  are  applicable  and  con- 
trolling here.  The  note,  bearing  date  Janu- 
ary 24,  1901,  is  for  the  sum  of  $382.39,  was 
payable  30  days  after  date  at  the  office  of 
the  Blackwater  Lumber  Company  in  Davis, 
W.  Va.,  and  was  signed  "Laboringmans  Mer. 
ft  Mfg.  Co.  P.  M.  Murphy,  Pres."  The  parol 
evidence  Introduced  is  in  substance  as  fol- 
lows :  A.  Thompson  says  Murphy  approached 
him  on  the  day  of  the  date  of  the  note  and 
requested  a  loan,  representing  that  the  de- 
fendant company  had  a  note  due  at  the  bank 
which  it  was  unable  to  meet  by  a  few  hun- 
dred dollars,  and  also  that  there  was  an  ac- 
count due  from  it  to  the  Blackwater  Lumber 
Company,  a  corporation  of  which  the  said 
Thompson  was  practically  the  owner,  which 
the  defendant  desired  to  pay.  Thereupon 
Thompson  prepared  a  note,  and  after  obtain- 
ing the  signature  thereto  gave  his  check  for 
$200,  the  difference  between  the  amount  dus 
the  Blackwater  Lumber  Company  and  the 
face  of  the  note.  Being  asked,  on  cross- 
examination,  whether  the  amount  thus  de- 
ducted was  due  from  the  defendant  com- 
pany or  from  the  Davis  Poultry  Company, 
with  which  also  Murphy  was  connected,  he 
said  he  did  not  know,  but  had  relied  upon  the 
information  given  him  by  Murphy,  who  had 
said  "our  company  owed  the  Blackwater 
Lumber  Company."  Whether  the  chedc  was 
deposited  to  the  credit  of  the  defendant  com- 
pany In  bank,  and  the  amount  thereof  check- 
ed out  in  payment  of  its  debts  or  otherwise 
applied  by  it,  does  not  appear.  After  the 
note  became  due,  it  was  protested,  and  no- 
tice thereof  sent  to  the  defendant  company. 
Some  time  thereafter,  Thompson  presented 
the  note  to  the  manager  of  the  company  at 
its  office,  and  later,  to  John  F.  Getty,  sup- 
posing him  to  be  one  of  the  directors  of  the 
defendant  company,  but  Getty  seems  not  to 
have  been  a  director  until  April  20,  1901. 
These  demands  were  made  probably  in  March 
or  April,  1901.  George  B.  Thompson  testifies 
that  very  soon  afterwards  he  called  upon  W. 
B.  Patterson,  secretary  and  director  of  the 
company,  concerning  the  note,  and  was  told 
by  Patterson  that  he  knew  nothing  regarding 
it,  but  would  consult  Murphy  about  it,  and 
send  him  down  to  see  about  It  John  F. 
Thompson  testified  that  he  had  presented 
the  note  in  August  or  September,  1901,  to  W. 
W.  Golightly,  manager  of  the  company,  and 
demanded  payment  thereof,  and  was  inform- 
ed that  the  directors  would  have  to  take 
action  upon  it  before  It  could  be  paid.  Hav- 
ing been  informed  that  the  directors  would 
meet  in  a  day  or  two,  he  went  back  the  next 
week  and  was  told  that  theyJiad  decided 
that  they  had  no  right  to  act  on  matters 
of  that  kind,  the  meeting  having  been  a  spe- 
cial meeting,  but  that  a  regular  meeting 
would  be  held  soon,  at  which  action  upon  it 
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cculd  be  taken.  After  the  regular  meeting  he 
T^ent  back  and  was  Informea  that  nothing 
had  been  done  about  the  note.  The  book  in 
which  the  directors  recorded  their  proceed- 
ings shows  two  entries  made  on  the  5th  day 
of  September,  1901,  which  are,  respectively, 
as  follows:  "On  motion  of  Mr.  Marks,  sec- 
onded by  Mr.  Pressau,  it  was  ordered  that 
the  demand  of  Mr.  A.  Thompson  for  the  pay- 
ment of  the  note  of  $882.39,  contracted  by 
P.  M.  Mnrphy  be  laid  on  the  table.  On  mo- 
tion of  Mr.  Marks,  seconded  by  Mr.  Pressau, 
it  was  ordered  that  the  demand  of  Mr.  A. 
Thompson,  for  the  payment  of  the  note  of 
$382.39,  contracted  by  P.  M.  Murphy,  without 
the  knowledge  and  consent  of  the  directors, 
be  laid  on  the  table." 

As  tending  to  show  acts  from  which  the 
public  might  infer  the  authority  of  Murphy 
to  borrow  money  for  his  company  and  ex- 
ecute its  obligations  therefor,  it  was  shown 
that  he  had  borrowed  of  George  B.  Thomp- 
son, January  15,  1901,  $200,  and,  on  Febru- 
ary 2,  1901,  $500,  for  which,  on  the  last-named 
date,  he  had  given  the  defendant  company's 
check,  postdating  it  When  due,  it  was  pre 
sented  for  payment  and  protested.  Later, 
it  was  re-presented,  upon  information  from 
Murphy  that  it  would  be  paid,  and  was  ac- 
cordingly paid,  but  whether  the  money  was 
deposited  for  that  purpose  by  the  company 
itself,  or  by  Murphy,  does  not  appear.  On 
the  21st  day  of  February,  1901,  Murphy  gave 
to  F.  A.  Cruickshank  the  note  of  the  com- 
pany for  $200  for  money  loaned  by  him, 
which  note  was  afterwards  paid  in  currency 
by  P.  M.  Murphy.  The  evidence  further 
discloses  that  at  about  the  time  the  check, 
given  to  George  B.  Thompson,  was  protested. 
Murphy,  with  the  knowledge  and  authority 
of  the  directors,  was  at  Piedmont,  W.  Va., 
attempting  to  raise  money  for  the  company 
on  Its  note  for  $2,000.  The  question  of 
liability  was  withdrawn  from  the  jury  by 
a  demurrer  to  the  evidence,  which  the  court 
overruled,  and  rendered  Judgment  for  the 
amount  due  as  ascertained  by  the  verdict. 
It  is  not  pretended  that  Murphy  had  any 
inherent  authority  or  power  as  president  to 
borrow  money,  and  execute  the  company's 
note  therefor.  That  such  authority  is  not 
possessed  by  the  president  of  a  corporation, 
in  the  absence  of  an  express  delegation  there- 
of, has  been  determined  by  this  court.  Bank 
V.  Klmberland,  16  W.  Va.  579 ;  Third  Nation- 
al Bank  v.  Laboringman's,  etc.,  Co.  (W.  Va.) 
49  S.  E.  544,  Nor  is  it  pretended  that  he  had 
any  antecedent  express  authority  from  the 
board  of  directors  to  so  bind  the  corporation. 

The  Judgment  rests  upon  two  propositions, 
the  first  of  which  is  that  there  is  evidence 
which  would  Justify  a  finding  that  the  de-- 
fendant,  with  full  knowledge,  allowed  Mur- 
phy to  so  act  and  deal,  in  respect  to  its  busi- 
ness, as  to  constitute  a  representation  to 
the  public  of  authority  In  him  to  borrow 
money  on  its  account.  The  facts  relied  upon 
to  sustain  this  propo9itlon  are  of  the  same 


character  as  those  set  up  In  Third  National 
Bank  v.  Laborlngman's,  etc.,  Co.,  and,  in 
that  case,  they  were  deemed  and  held  wholly 
insufficient  for  that  purpose.  They  were 
almost  contemporaneous  In  date  with  the 
tiansaction  with  Thompson.  It  does  not  ap- 
pear that  he  had  any  knowledge  of  but  one 
such  transaction,  namely,  the  first  one  had 
with  George  B.  Thompson.  Nothing  in  the 
testimony  indicates  that  the  directors  of  the 
corporation  had  any  knowledge  of  this  trans- 
action subsequently  had  with  George  B. 
Thompson,  or  the  one  had  with  W.  W. 
Golightly.  In  the  absence  of  any  knowledge 
of  these  facts  on  the  part  of  the  board  of 
directors,  there  is  no  foundation  for  saying 
the  corporation  held  Murphy  out  to  the 
public  as  an  agent  authorized  to  borrow 
money  for  use  In  its  business.  A  verdict  of 
a  Jury,  predicated  upon  such  testimony,  could 
not  be  sustained,  and  therefore  the  evidence 
is  clearly  insufficient  upon  a  demurrer 
thereto. 

The  other  view  is  that  of  ratification  of 
the  unauthorized  act  of  the  president  There 
is  no  claim  of  an  express  ratification.  The 
contention  is  that  it  Is  a  ratification  by  ac- 
quiescence and  retention  of  benefits.  As  not- 
ed in  the  statement  of  the  evidence,  it  does 
not  appear  that  the  account  which  was  set 
off  against  the  note  at  the  time  of  its  execu- 
tion was  due  from  the  defendant  company. 
Mr.  Thompson's  evidence  goes  no  further 
than  to  say  it  was  so  represented  to  him  by 
Murphy,  and  he  acted  upon  that  information. 
Whether  the  company  received  the  benefit  of 
the  check  given  for  the  balance  of  the  note 
does  not  in  any  way  appear  from  the  evi- 
dence. The  alleged  reception  of  benefits 
stands  wholly  upon  the  representations  made 
to  Mr.  Thompson  by  Murphy.  The  check  is 
not  produced,  so  as  to  show  whether  it  was 
payable  to  Murphy  individually  or  to  the  de- 
fendant nor  if  payable  to  the  defendant, 
whether  it  was  deposited  to  its  credit  or  cash- 
ed by  Murphy  and  the  money  used  by  him. 
Starting  with  the  admitted  fact  that  the  act 
of  Murphy  in  borrowing  this  money  was  out- 
side of,  and  beyond,  his  authority,  it  would 
be  contrary  to  legal  principles  to  say  that  his 
representations  or  acts,  relating  thereto,  are 
bmding  upon  the  company.  What  he  said  as 
well  as  what  he  did  was  beyond  the  scope 
of  his  authority,  and  it  is  well  settled  that 
only  such  acts  -and  declarations  of  an  agent 
are  binding  upon  his  principal  as  were  done 
and  made  within  the  scope  of  his  authority. 
Had  said  sum  of  $200  been  a  debt  due  the 
defendant  it  may  be  that  it  could  have  been 
rightfully  paid  to  its  president  This  we  do 
not  decide.  But  It  was  borrowed  money. 
The  acquisition  of  it  was  an  unauthorized  act, 
and  the  custody  of  it  was,  therefore,  neces- 
sarily not  on  behalf  of  the  principal.  Hence, 
the  agent's  possession  of  It  raises  no  presump- 
tion, and  lays  no  foundation  for  an  Inference, 
that  the  principal  received  the  benefit  of  it. 
It  constituted  no   notice  to   the  principal. 
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*^h%  rule,  that  notice  to  an  agent  of  facts 
arising  from  and  growing  out  of  the  subject- 
matter  of  his  agency,  is  constructlye  notice  to 
his  principal,  has  no  application  to  the  case 
where  the  question  is,  whether  the  act  re- 
lied on  to  bind  the  principal,  was  done  within 
the  limit  and  scope  of  the  agent's  authority 
or  not"  Express  Co.  v.  Trego,  35  Md.  47. 
Notice  to  an  agent  is  only  constructive  notice 
to  his  principal,  wherefore  it  Is  operative 
only  as  to  matters  within  the  scope  of  the 
agent's  authority.  Story's  Agency,  i  140b; 
Bank  of  United  States  v.  Davis,  2  Hill  (N.  Y.) 
451 ;  Bank  v.  Aymar,  3  Hill  (N.  Y.)  262.  It 
will  be  hereinafter  shown  that  a  principal  is 
not  bound  by  an  act  of  his  agent  beyond  the 
extent  of  his  authority,  except  by  a  ratiflca* 
tion,  after  full  knowledge  of  the  material 
facts.  This  rule  of  itself  negatives  the  view 
that  the  knowledge  of  the  agent  is  notice  to 
his  principal.  If  it  were,  proof  of  knowledge 
would  be  unnecessary.  As  to  such  acts,  there 
is  no  relation  of  principal  and  agent  The 
acts  are  not  within  the  agency.  This  doc- 
trine is  not  in  conflict  with  the  principles 
applied  in  Lyttle  v.  Cozad,  21  W.  Va.  183. 
In  that  case,  the  act  done  was  within  the  ap- 
parent authority  of  the  agent  He  merely 
violated  secret  instructions,  not  binding  on 
strangers,  having  no  knowledge  of  them. 
This  clearly  appears  from  the  language  of 
Judge  Green's  conclusion.  He  said:  "The 
sureties  by  intrusting  the  bond  to  the  prin- 
cipal In  such  a  case  make  him  their  agent  to 
deliver  the  bond  to  the  obligee,  for  this  is 
the  ordinary  mode  of  conducting  such  trans- 
actions. And  having  given  the  principal  in- 
structions, that  he  must  get  other  securities 
on  the  bond  before  he  delivers  it  to  the  obli- 
gee, th^,  by  giving  the  bond  in  a  perfect 
form,  trust  him  to  carry  out  such  instruc- 
tions ;  and  if  he  fails  to  do  so  but  delivers  the 
bond  to  the  obligee  In  such  perfect  form,  it 
must  be  obligatory  on  them,  for  it  is  their 
fault  that  injury  has  resulted ;  and  the  loss 
thus  resulting  they  cannot  shift  to  the  obligee 
by  proving  such  private  instructions  giyen  by 
them  to  the  principal  obligor,  except  where  the 
the  obligee  is  guilty  either  of  fraud  or  rashness 
In  accepting  such  bond."  This  case  is  quite 
unlike  that  of  Bank  v.  Laboringman's,  etc, 
Ck).  There,  the  evidence  disclosed  application 
of  the  borrowed  money  to  the  payment  of  the 
debts  of  the  defendant  Its  reception  of  the 
benefits  of  the  unauthorized  act  was  beyond 
question. 

This  may  not,  however,  be  conclusive  of  the 
case.  A  principal  may  ratify  the  unauthor- 
ized act  of  his  agent  without  having  receiv- 
ed the  benefit  thereof.  It  may  be  that  the 
defendant  did  receive  the  money  notwith- 
standing the  lack  of  evidence  here  to  show 
that  fact  The  authorities  do  not  seem  to 
bold  the  reception  of  benefits  to  be  an  es- 
sential element  of  ratification.  Nor  is  any 
reason  perceived  why  it  should  be.  It  Is 
necessary,  therefore,  to  consider  the  other 
evidence  relied  upon  to  show  ratification. 


This  consists  of  the  silence  of  the  defendant 
from  March  or  April,  1901,  when,  it  is  claim- 
ed, the  note  was  brought  to  the  attentl<«  of 
the  general  manager  and  one  or  more  of  the 
directors,  until  the  6th  of  September,  1901,  a 
period  of  probably  five  or  six  months.  ''Where 
an  agency  actually  exists,  the  mere  acqui- 
escence of  the  principal  may  well  give  rise 
to  the  presumption  of  an  intentional  rati- 
fication of  the  act"  Story  <m  Agency,  §  256. 
The  authorities  almost  uniformly  say  that 
acquiescence  after  knowledge  of  an  unau- 
thorized act  is  evidence  of  ratification,  and 
such  acquiescence  need  not  be  for  any  con- 
siderable length  of  time.  What  length  of 
time  will  depend  upon  the  nature  of  the 
transaction  and  the  situation  of  the  parties 
affected  or  interested.  "Silence  of  the  al- 
leged principal,  when  fully  advised  of  what 
has  been  done  in  his  behalf  by  one  who  at- 
tempts to  act  as  his  agent  without  authority, 
may  be  sufficient  from  which  to  infer  a  rati- 
fication of  the  unauthorized  act"  Lynch  v. 
Smyth,  25  Colo.  103,  64  Pac.  634;  King  v. 
Bea,  13  Ck>lo.  69,  21  Pac.  1084;  Union  M.  Ca 
V.  Bank,  2  Colo.  248;  Bank  v.  Frlcke,  75 
Mo.  178,  42  Am.  Bep.  897.  "Where  the  rela- 
tion of  principal  and  agent  exists,  but  in  the 
particular  transaction  the  agent  has  exceeded 
his  authority,  an  intention  to  ratify  will  be 
presumed  from  the  silence  of  the  principal 
beyond  a  reasonable  time  aft^  having 
knowledge  of  the  transaction.  If  he  has  «n 
opportunity  to  express  his  dissent"  Mc- 
Geoch  V.  HookOT,  11  Ul.  App.  649.  "It  Ib  a 
salutary  rule,  in  relation  to  agencies,  that 
when  the  principal  is  informed  of  what  baa 
been  done,  he  must  dissent,  and  give  notice 
in  a  reasonable  time,  or  otherwise,  his  assent 
to  what  has  beoi  done  shall  be  presumed." 
Oalmes  v.  Bleecker,  12  Johns.  (N.  Y.)  SOa 
To  the  same  effect,  see  Bredin  v»  Dubany, 
14  Serg.  &  B.  (Pa.)  80;  Fuel  CSo.  v.  Lee,  102 
Wis.  426,  78  N.  W.  684;  McLaren  v.  Bank, 
76  Wis.  259,  45  N.  W.  223;  Hoosac  M.  ft 
M.  Go.  V.  Donat  10  Colo.  529,  16  Pac  157; 
Breed  v.  Bank,  4  Colo.  481;  Smith  v.  Fletch- 
er, 75  Minn.  189,  77  N.  W.  800;  Sheldon,  etc, 
Ck>.  V.  Eickemeyer,  etc.,  Co.,  90  N.  Y.  607; 
Alexander  v.  Cauldwell,  83  N.  Y.  480;  Phil- 
lips V.  Lumber  Go.,  130  Gal.  431,  62  Pac. 
749;  Bank  v.  Bailway  Co.,  117  Cal.  832, 
49  Pac.  197;  4  Thomp.  Gorp.  U  5286,  528& 
Occasionally  a  case  is  found  which  seems  to 
confiict  with  the  proposition  just  stated. 
Thus,  in  Bailway  Go.  v.  Jay,  65  Ala.  113,  the 
court  seems  to  have  Inclined  to  the  view  that 
silence  and  acquiescence,  after  knowledge  re- 
ceived, is  not  evidence  of  ratification,  and 
that  no  duty  rests  upon  the  principal  to  disa- 
vow the  unauthorized  act  of  his  agent,  xmless 
the  party  dealing  with  the  agent  would  be 
misled  to  his  injury  by  failure  to  repudiate 
the  act  properly  or  the  act  is  in  reference  to  a 
matter  as  to  which,  by  the  usage  of  trade,  a 
prompt  reply  Is  demanded  when  notice  Is 
given.    For  this  proposition.  Smith  t.  Shee- 
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ley,  12  WalL  858,  20  L.  Bd.  430,  and  2 
OreenL  E}y.  S  66,  are  cited.  2  Greenleaf  on 
Evidence,  (  67,  seems  to  assert  two  propo- 
sitions, the  first  of  which  is  tliat  mere  silence 
after  notice  of  an  onauthorized  act,  with  full 
knowledge  of  the  circumstances,  is  evidence 
of  ratification,  but  not  conclusive;  and  the 
second,  that  if  the  silence  of  the  principal  is 
contrary  to  his  duty,  or  has  a  tendency  to 
mislead  the  other  party  to  the  transaction,  it 
is  conclusive.  As  an  instance  of  this,  the 
rule  governing  transactions  among  mer- 
chants, under  which  an  act  Is  deemed  to  be 
assented  to,  after  the  lapse  of  a  reasonable 
time  when  notice  thereof  has  been  given  Is 
mentioned.  This  is  a  species  of  estoppel, 
rather  than  an  instance  of  ratification  by  ac- 
quiescence, and  it  seems  to  be  the  principle 
which  rules  the  case  of  Smith  v.  Sheeley. 
This  distinction  is  marked  in  other  cases. 
See  Smith  v.  Fletcher,  75  Minn.  189,  77  N.  W. 
800;  Lynch  v.  Smyth,  25  Oolo.  103,  54  Pac. 
634;  Breed  v.  Bank,  4  Oolo.  481.  That  ac- 
quiescence, with  full  knowledge  of  the  ma- 
terial facts  attending  an  unauthorized  act  is 
evidence  from  which  a  ratification  may  be  in- 
ferred, when  no  element  of  estoppel  is  involv- 
ed, is  made  plain  by  a  number  of  decisions. 
Where  the  president  of  a  corporation,  with- 
out authority  of  the  board  of  directors,  sold 
all  of  its  personal  property  and  the  purchase 
mon^  was  garnished  in  the  hands  of  the  ven- 
dee, by  a  creditor  of  the  corporation,  and  no 
steps  were  taken  by  the  debtor  corporation 
either  to  affirm  or  repudiate  the  act  of  its 
president,  the  silence  of  the  corporation  was 
held  to  be  sufficient  evidence  of  ratification 
of  the  unauthorized  sale.  Fuel  Oo.  v.  Lee, 
102  Wis.  426,  78  N.  W.  584.  Where  officers  of 
a  corporation,  without  authority,  have, given 
liens  upon  its  property  by  mortgage, '  third 
parties,  such  as  unsecured  creditors,  cannot 
impugn  the  transaction  on  the  sole  ground  of 
want  of  authority  in  the  officers.  Moller  v. 
Fiber  Co.,  187  Pa.  553,  41  Ati.  478;  Cooper  v. 
Potts,  185  Pa.  115,  39  AU.  824;  Ragland  v. 
McFall,  137  111.  81,  27  N.  B.  75.  In  these 
cases,  the  only  evidence  of  ratification  is  the 
mere  silence  and  acquiescence  of  the  prin- 
cipal. 

These  authorities  may  justify  the  position 
of  counsel  for  the  appellee  in  saying  that  ac- 
quiescence alone  is  evidence  of  ratification. 
The  books  assert  the  proposition  over  and 
over  and  contain  numerous  illustrations  of  it 
But  there  is  one  element  which  enters  into  it 
that  must  not  be  lost  sight  of.  When  the  cir- 
cumstances are  such  as  to  call  for  the  ap- 
plication of  the  law  of  estoppel,  rather  than 
the  mere  law  of  ratification,  it  may  be  that 
the  principal  can  bind  himself  without  full 
knowledge  of  all  the  material  facts.  The  sit- 
uation may  be  such  as  to  make  it  his  duty  to 
.  know.  The  means  of  knowledge  may  be  at 
hand  or  within  easy  reach,  and  his  relation  to 
the  third  party  such  as  to  estop  him  from  say- 
ing he  la  without  knowledge.   But,  in  the  ab- 


sence of  such  circumstances,  the  authorities 
are  unanimous  in  holding  that  there  can  be 
no  ratification  by  acquiescence,  unless  the 
principal  has  full  and  complete  knowledge  of 
all  the  material  facts  attending  the  unau- 
thorized act  "Any  ratification  of  an  unau- 
thorized act,  in  order  to  be  made  effectual  and 
obligatory  upon  the  alleged  principal,  must  be 
shown  to  have  been  made  by  him  with  a  full 
knowledge  of  all  the  material  facts  connected 
with  the  transaction  to  which  it  relates;  and 
especially  must  it  appear  that  the  existence 
of  the  contract  and  its  nature  and  considera- 
tion were  made  known  to  him.*'  Mechem  on 
Agency,  (  129.  "A  ratification  of  the  unau- 
thorized acts  of  an  attorney  in  fact,  without 
a  full  knowledge  of  all  the  facts  connected 
with  those  acts,  is  not  binding  on  the  prin- 
cipals. No  doctrine  is  better  settled  on  prin- 
ciple and  authority,  than  this,  that  the  ratifi- 
cation of  the  act  of  an  agent  previously  unau- 
thorized must,  in  order  to  bind  the  principal, 
be  with  a  full  knowledge  of  all  the  material 
facts.  If  the  material  facts  be  either  sup- 
pressed or  unknown,  the  ratification  is  in- 
valid, because  founded  on  mistake  or 
fraud.**  Owings  v.  Hull,  9  Pet  (U.  S.)  607,  9 
L.  Ed.  246.  Want  of  such  knowledge  prevents 
the  possibility  of  ratification  by  silence,  and 
it  invalidates  an  express  ratification,  as  will 
be  clearly  disclosed  by  an  examination  of  the 
following  decisions:  Bosseau  v.  O'Brien,  4 
Bias.  895,  Fed.  Cas.  No.  1,667;  Fuller  v.  Ellis, 
89  Vt  345,  94  Am.  Dec.  327;  Meyer,  Weis  & 
Co.  T.  Baldwin,  52  Miss.  263;  Ferrestier  y. 
Bordman,  1  Story,  43,  Fed.  Cas.  No.  4,945; 
Bank  v.  Bank,  18  Bush  (Ky.)  526,  26  Am. 
Rep.  211;  Craighead  v.  Peterson,  72  N.  T. 
279,  28  AuL  Rep.  150;  Reese  v.  Medlock,  27 
Tex.  120,  84  Am.  Dec.  611;  Bennecke  v.  In- 
surance Co.,  106  U.  S.  355,  26  L.  Ed.  990; 
Lynch  v.  Smyth,  25  Colo.  108,  54  Pac.  634; 
Smith  y.  Kidd,  68  N.  T.  l^O,  23  Am.  Rep.  157; 
Bell  y.  Cunningham,  8  Pet  (U.  S.)  69,  7  L.  Ed. 
606;  Ward  v.  Williams,  28  111.  447,  79  Am. 
Dec.  385;  Navigation  Oo.  v.  Dandridge,  8  GilL 
&  J.  (Md.)  248,  29  Am.  Dec.  548;  Combs  v. 
Scott  12  Allen  (Mass.)  495;  Bank  y.  Jones, 
18  Tex.  811 ;  White  y.  Davidson,  8  Md.  169, 
68  Am.  Dec.  699;  Bannon  y.  Warfield,  42  Md. 
23;  Bohart  v.  Obeme,  86  Kan.  284,  18  Pac 
888;  Bryant  y.  Moore,  26  Me.  84^  46  Am.  Dec. 
96;  McCants  v.  Bee,  1  McCord,  Eq.  (S.  a) 
388,  16  Am.  Dec.  610;  Billings  y.  Morrow,  7 
Cal.  171,  68  Am.  Dec.  285. 

From  the  review  of  the  evidence  herein 
given  and  conclusions  stated,  respecting  the 
same,  it  is  plain  that  full  knowledge  of  th« 
material  facts,  relating  to  the  transaction  be- 
tween Murphy  and  Thompson  Is  not  shown  to 
have  been  in  the  possession  of  the  defendant 
corporation  at  any  time  before  the  Institution 
of  this  action.  Mr.  Thompson  doesnottestify 
to  any  statement,  on  his  part,  to  the  general 
manager  or  Mr.  Getty,  as  to  what  the  con- 
sideration of  the  note  was.  Nor  is  there  any- 
thing in  the  testimony  of  John  F.  Thompson 
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or  George  B.  Thompson,  tending  to  show  that 
they  revealed  to  any  director  the  circum- 
stances which  constituted  the  ground  for  ex- 
ecuting the  note.  No  notice  was  given  of  the 
satisfaction  of  the  Blackwater  Lumber  Com- 
pany account  out  of  the  note,  or  that  the  res- 
idue of  it  was  represented  by  a  check  pay- 
able to  the  corporation.  Nothing  In  the  ev- 
idence shows  that  any  record  in  the  bank  in 
which  the  corporation  kept  its  deposits,  or  on 
the  books  of  the  corporation  itself,  discloses 
the  receipt  of  the  money,  or  its  appropriation 
to  the  use  of  the  defendant  company.  This 
failure  to  bring  home  to  the  defendant  knowl- 
edge of  the  material  facts,  In  connection  with 
Its  silence,  makes  a  fatal  defect  in  the  case, 
and,  therefore,  the  court  should  have  sustain- 
ed the  demurrer  to  the  evidence. 

Although  no  cross-assignment  or  error  Is 
made  by  the  appellee,  respecting  the  rulings 
of  the  court  upon  the  evidence  offered  and 
rejected,  it  may  be  prudent  to  say  whether 
the  court  erred  In  refusing  to  permit  certain 
evidence  to  be  introduced.  The  offers  will  be 
stated  in  the  language  of  the  record.  On  the 
examination  of  A.  Thompson,  his  attorney 
made  the  following  offer:  'The  plaintiff  pro- 
posed to  prove  by  this  witness  that  P.  M. 
Murphy  was  held  out  to  the  public  generally 
as  the  financial  agent  of  the  Laboringman's 
Mercantile  &  Manufacturing  Company,  and 
It  was  understood  by  the  public  generally 
that  the  said  Murphy  was  the  chief  financial 
agent  6f  the  said  mercantile  company,  with 
the  right  to  execute  Its  notes  and  other  paper, 
to  secure  loans  for  said  defendant  company 
and  so  forth,  to  which  offering  the  defend- 
ant objected,  which  objection  was  sustained, 
to  which  the  plaintiff  excepted,  by  asking  the 
following  questions:  Q.  Do  you  know  the 
genera]  reputation  that  Mr.  Murphy  has  In 
Davis,  with  respect  to  this  company,  the  con- 
nection that  he  had  with  it,  as  to  having 
charge  of  the  finances  and  financial  affairs  of 
the  Laboringman's  Mercantile  &  Manufactur- 
ing Company?  Q.  Did  you,  at  the  time  you 
loaned  this  money,  understand,  or  have  In- 
formation that  Mr.  Murphy  was  the  financial 
agent  of  this  company?  Q.  You  may  state 
who  it  was  that  seemed  to  have  charge  of  the 
financial  affairs  of  the  defendant  mercantile 
company.  Q.  You  may  state,  If  you  know, 
how  Murphy  was  held  out  to  the  general  pub- 
lic with  respect  to  transacting  the  financial 
affairs  and  business  of  the  mercantile  com- 
pany, this  defendant?"  Upon  the  examina- 
tion of  witnesses  George  B.  Thompson  and 
F.  A.  Crulckshank.  similar  offers  were  made. 

The  testimony  thus  sought  to  be  introdu- 
ced related  merely  to  reputation  and  common 
notoriety.  Such  evidence  would  not,  of  Itself, 
be  sufficient  to  prove  the  authority  of  the 
agent.  "The  existence  of  the  relation  of 
principal  and  agent  cannot  be  shown  by  proof 
of  mere  general  reputation,  unless  it  is  far- 


ther shown  that  there  was  knowledge  and 
acquiescence  on  the  part  of  the  alleged  prin- 
cipal." Clark  &  Skyles  on  Agency,  S  68w 
Evidence  to  prove  a  copartnership  is  govem- 
ed  by  the  same  principles,  and  2  Greenleaf  oa 
Evidence,  S  483,  says:  *'But  evidence  of  gen- 
eral reputation  or  common  report  of  the  ex- 
istence of  the  partnership  is  not  admissibie^ 
except  In  corroboration  of  previous  testimony; 
unless  it  be  to  prove  the  fact  that  the  part- 
nership, otherwise  shown  to  exist,  was  known 
to  the  plaintiff."  It  would  be  at  least  nec- 
essary to  show,  in  this  connection,  that  the 
directors  had  knowledge  of  the  common  re- 
port as  to  the  extent  of  the  agency,  and  had 
failed  to  contradict  It  Campbell  v.  Hastings, 
29  Ark.  512.  There  Is  no  suggestion  in  the 
offer  of  evidence  of  any  intention  to  bring 
home  to  the  defendant  knowledge  of  the  mat- 
ters to  which  the  witness  proposed  to  testify. 
To  prove  a  course  of  dealing,  it  Is  necessary 
to  show  a  series  of  specific  acts  of  which  the 
principal  had  knowledge  and  io  which  he  ac- 
quiesced. 3  Elliott  on  Ev.  §S  1633,  1634. 
The  mode  of  proving  agency  by  this  kind  of 
evidence  is  well  illustrated  by  the  following, 
taken  from  the  opinion  In  Eisenberg  v.  Matth- 
ews, 84  Minn.  76,  86  N.  W.  870:  "Now,  If 
the  defendant  had  acted  as  plaintiff's  agent 
In  loaning  money  for  him  for  some  years 
prior  to  the  time  In  question,  such  fact,  and 
the  number  and  character  of  the  loans,  and 
the  course  of  dealing  between  the  parties 
with  reference  thereto,  would  tend  in  a  mate- 
rial degree  to  show  that  such  agency  still  ex- 
isted when  the  loan  in  question  was  made.** 
"The  accepted  acts  of  an  agent  or  ofiScer  of 
a  corporation  are  always  evidence  to  show  the 
extent  of  his  powers."  Bank  v.  Dandridge,  12 
Wheat.  64,  6  L.  Ed.  552.  It  is  not  necessary. 
In  order  to  constitute  a  general  agent,  that  he 
should  have  before  done  an  act  the  same  in 
specie  with  that  in  question.  If  he  has  usual- 
ly done  things  of  the  same  general  character 
and  effect  with  the  assent  of  his  principal, 
that  is  enough.  Bank  v.  Norton,  1  Hill  (N.  Y.) 
501.  These  authorities  sufficiently  indicate 
the  necessity  of  proving  specific  acts,  done 
with  the  knowledge,  consent,  and  approval  of 
the  principal,  in  order  to  make  out  a  case  of 
agency  or  authority  in  the  agent  to  do  a 
particular  act  Mere  rumor  as  to  the  exist- 
ence or  extent  of  an  agency,  without  proof  or 
knowledge  thereof,  and  acquiescence  therein 
of  the  principal,  of  Itself,  constitutes  no  evi- 
dence of  such  fact 

As  the  demurrer  to  the  evidence  should 
have  been  sustained,  and  no  error  has  been 
shown  in  the  action  of  the  court  in  excluding 
evidence  offered,  the  judgment  must  be  re- 
versed, the  demurrer  sustained,  and  judgment 
rendered  here  for  the  defendant  with  its 
costs  in  the  court  below,  as  well  as  costs  in 
this  court 
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PERKINS  et  al.  v.  PFALZGRAFF  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April   10,  1906.    Rehearing  Denied 

June  2,  1906.) 

1.  Lis  Pendens-'Final  Decree  —  Reversal 
OF  JuDQVENT— Effect— Bona  Fide  Pur- 
chasers. 

H.  J.  F.  made  his  will,  devising  all  his 
teal  estate  to  G.  E.  H.  and  L.  F.  C,  trustees, 
and  providing  that  one-fourth  shonld  go  to  H. 
F.,  one-fourth  to  the  lawful  children  of  P.,  one- 
fourth  to  the  children  of  H.,  and  the  remaining 
fourth  to  the  children  of  C.  By  codicil  the 
testator  afterwards  revoked  the  devise  to  the 
children  of  H.  and  the  children  of  C,  and  died 
intestate  as  to  said  two-fOurths.  H.  J.  F.,  Jr., 
son  and  only  heir  at  law  of  the  decedent,  in- 
stituted suit  in  the  circuit  court  of  the  United 
States  to  set  aside  the  will,  and  on  the  21st 
day  of  January,  1885,  a  decree  was  entered  by 
said  court  annulling  and  setting  aside  the  will 
and  directing  the  trustees  named  in  the  will  to 
convey  all  the  real  estate  of  which  H.  J.  F. 
died  seised  to  the  plaintiff  H.  J.  F.,  Jr.,  which 
they  did  on  the  10th  day  of  February,  1885, 
by  deed  of  that  date.  On  the  24th  day  of  July, 
1885,  H.  J.  F..  Jr..  and  his  wife,  conveyed  300 
acres  of  the  said  real  estate  to  L.  P.,  who  en- 
tered into  possession  of  and  held  the  same, 
farming  it,  putting  improvements  UDon  it,  and 
paying  the  taxes  thereon.  On  the  11th  day  of 
June,  1890,  the  children  of  P.,  three  of  whom 
were  infants  the  other  two  having  then  recently 
reached  their  majority,  filed  their  bill  of  review 
and  caused  the  decree  of  January  21,  18%,  to 
be  reversed  and  annulled.  Heldf  the  title  of 
L.  P.,  being  a  purchase  for  value  without  notice, 
is  not  affected  by  such  reversal. 

2.  Adverse  Possession  —  Bona  Fide  Pur- 
chaser. 

L.  P.,  being  a  purchaser  for  value  without 
notice,  held  possession  adversely,  and  was  not 
a  co-tenant  with  the  claimants  under  the  will 
of  H.  J.  F. 
8.  Appeal  — Reversal  — Effect— Rights   of 

Third  Persons. 

Rights  acquired  bona  fide  by  a  third  party 
under  a  final  decree  rendered  by  a  court  of 
competent  jurisdiction  are  not  affected  by  a 
subsequent  reversal  thereof. 
^  Lis  Pendens— E2FFECT  of  Bnx  of  Review. 
The  decree  being  final,  the  bill  of  review 
is  a  new  suit,  having  for  its  object  the  correc- 
tion of  the  final  decree  in  the  former  suit. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Equity,  S  1065.] 

5.  Judgment— Foundation  in  Pleading. 

A  decree,  to  be  valid,  must  be  based  upon 
proper  pleadings,  without  which  it  is  void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30^ 
Cent.  Dig.  Judgment,  §  34.] 

(Syllabus   by  the  Court) 

Appeal  from  Circuit  Court,  Wood  County. 

Suit  by  Elma  Perkins  and  others  against 
Lewis  Pfalzgraff  and  others.  From  a  decree, 
for  plaintiff,   defendants   appeal.    Reversed « 

Camden  &  Peterkin,  for  appellant  Dave 
P.  Johnson,  for  appellees. 


MeWHORTER,  P.  Henry  J.  Fisher  died 
in  1883,  leaving  a  will  devising  and  bequeath- 
ing his  whole  estate,  real,  personal,  and 
mixed,  wherever  situated,  to  Charles  E.  Hogg 
and  L.  F.  Campbell  in  trust  for  the  uses  and 
purposes  named  in  the  will,  providing  therein 
for  a  small  support  for  his  son,  Henry  J. 
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Fisher,  who  was  his  only  heir  at  law.  Tlie 
third  clause  of  his  will  is  as  follows:  "Third. 
And  in  case  my  said  son  shall  die  without 
lawful  issue,  I  desire  that  his  widow  be 
comfortably  supported  out  of  my  estate,  dur- 
ing widowhood,  and  the  residue  of  my  estate, 
that  is  not  required  for  a  comfortable"  sup- 
port of  my  son's  widow,  during  her  widow- 
hood as  aforesaid,  I  desire  to  be  disposed  of 
as  follows:  One-fourth  thereof  to  Mrs. 
Henrietta  Fowler,  my  natural  daughter;  one- 
fourth  thereof  to  the  lawful  children  of 
Nicholas  Perkins,  by  his  present  wife;  one- 
fourth  thereof  to  the  children  of  John  Heis- 
ner,  deceased,  of  Gallipolis,  Ohio;  and  the 
remaining  one-fourth  to  the  children  of  my 
sister,  Sophia  Choen."  He  added  to  the  will 
a  codicil  on  the  25th  of  January,  1883,  as 
follows:  "I  hereby  revoke  the  bequests 
made  by  me  to  the  children  of  John  Heisner, 
deceased,  of  Gallipolis,  Ohio,  and  also  the 
bequests  made  by  me  to  the  children  of  my 
sister,  Sophia  Choen,  contained  in  my  will  dated 
January  the  20th,  1879."  In  April,  1884, 
Henry  J.  Fisher,  Jr.,  instituted  a  suit  In 
chancery  in  the  United  States  Circuit  Court 
for  the  District  of  West  Virginia,  under  the 
title  of  "Henry  J.  Fisher,  Jr.,  v.  Eliza  S. 
Fisher,  Widow  of  Henry  J.  Fisher,  Sr.,  De- 
ceased, Charles  EV.  Hogg,  L.  F.  Campbell, 
Executors  of  the  Will  and  Trustees  of  the 
Qstate  of  the  Testator,  Henrietta  Blackburn, 
Nicholas  Perkins  and  Susan  Perkins,  Hi9 
Wife,  Elma  Perkins,  Shelby  Perkins,  Llla 
Perkins,  Mary  Perkins,  and  Engine  Perkins, •" 
for  the  purpose  of  having  the  will  of  hie 
father  declared  null  and  void,  for  the  rea- 
son, as  alleged  by  him,  that  it  created  a 
perpetuity.  Such  proceedings  were  had  in 
said  cause  that  on  the  21st  day  of  January, 
18S5,  a  decree  was  rendered  therein,  setting 
aside  and  holding  for  naught  the  said  will, 
and  directing  the  said  Charles  E.  Hogg  and 
Li.  F.  Campbell  to  convey  by  proper  deed  of 
conveyance  all  the  real  estate  of  which  the 
testator  died  seised  to  the  plaintiff,  Henry 
J.  Fisher,  and  that  they  transfer  and  deliver 
to  him  all  the  other  property,  and  inhibiting 
and  restraining  said  Hogg  and  Campbell 
from  exercising  any  ofllce  or  power  or  doing 
any  act  as  such  trustees  except  in  making 
and  conveying  and  transferring  the  said  real 
estate  and  other  property,  and  decreed  that 
the  said  Hogg  and  Campbell,  executors  of  the 
said  last  will  and  testament,  pay  the  costs  of 
the  suit  out  of  the  goods  and  chattels  in  their 
hands  unadministered.  On  the  10th  day  of 
February,  1885,  the  said  trustees,  under  and 
by  virtue  of  said  decree,  conveyed  to  the  said 
Henry  J.  Fisher,  by  deed  of  that  date,  all  th^ 
real  estate  which  came  to  them  by  virtue  of 
the  said  will.  On  the  24th  day  of  July,  1885, 
Henry  J.  Fisher  and  his  wife,  Maria  P. 
Fisher,  conveyed  to  I/Cwis  Pfalzgraff  a  tract 
of  300  acres  of  land  in  Wood  county,  part  of 
the  land  of  which  his  father  had  died  seised, 
and  which  was  conveyed  to  said  Henry  J. 
Fisher  by  said  trustees.    Said  Pfalzgraff  at 
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once  took  possesalon  of  said  tract  of  land 
under  Ms  purcbase  from  FUher  and  wife, 
and  continued  in  the  possession  thereof  ever 
after.  On  the  11th  day  of  June,  1890,  more 
than  five  years  after  the  final  decree  had  been 
entered  annulling  and  setting  aside  the  will 
of  the  senior  Fisher,  a  bill  of  review  was 
filed  by  Elma  Perkins,  Shelby  Perkins,  Lila 
Perkins,  Mary  Perkins,  and  Buglne  Perkins, 
the  last  three  being  infants  suing  by  their 
next  friend,  Nicholas  Perkins,  seeking  to  re- 
view the  final  decree  entered  by  the  United 
States  Circuit  Court  on  the  2l8t  day  of  Jan- 
uary, 1885.  A  demurrer  to  the  bill  of  review 
was  interposed  by  the  defendant  Lewis  Pfalss- 
graff  and  others  of  the  defendants,  which  de- 
murrer was  sustained.  An  appeal  was  tak- 
en by  the  plaintiffs  in  the  bill  of  review  from 
the  decree  sustaining  the  demurrer  thereto. 
On  the  16th  day  of  March,  1894,  the  decree 
of  the  lower  court  was  reversed  by  the  Cir- 
cuit Court  of  Appeals  of  the  United  States, 
and  the  cause  remanded.  While  the  case 
was  pending  on  a  bill  of  review,  Maria  P. 
Fisher,  widow  of  Henry  J.  Fisher,  Jr.,  filed 
her  petition  praying  that  she  might  be  allow- 
ed a  comfortable  support  out  of  the  estate* 
if  the  will  should  be  decreed  to  be  valid. 
When  the  case  on  the  bill  of  review  was  re- 
manded to  the  court  below,  Maria  P.  Fisher 
suggested  the  death  of  Henry  J.  Fisher,  the 
plaintiff  in  the  original  bill,  and  on  her  mo- 
tion the  same  was  revived  In  her  name  as  sole 
devisee  of  Henry  J.  Fisher,  deceased;  and 
the  causes  were  further  heard  together,  and 
upon  the  petition  of  Maria  P.  Fisher  and  up- 
on her  motion  by  counsel,  and  upon  motion 
of  the  Ohio  River  Raihroad  Company  by  its 
attorneys,  the  cause  was  referred  to  John  T. 
Harris  to  take,  state,  and  report  to  the  court 
an  account  showing  the  real  estate  of  which 
the  senior  Fisher  died  seised,  and  who  claim- 
ed to  be  the  present  owners  of  such  eistate 
and  under  what  title  they  claimed,  and  the 
fair  rental  value  of  each  tract  of  land,  or 
house  and  lot,  of  which  the  said  senior  Fish- 
er died  seised,  and  what  had  been  the  yearly 
rental  value  of  each  of  said  tracts  or  lots  for 
each  year  since  his  death,  the  annual  rental 
value  of  each  of  said  tracts  of  land  or  houses 
and  lots  at  the  time  of  taking  the  account,  the 
value  of  the  improvements  made  upon  said 
land  or  lots  or  any  of  them  since  the  death 
of  said  senior  Fisher,  by  whom  made  and  what 
Increase  in  rental  value  had  resulted  from 
such  improvements,  and  the  present  pro  rata 
rental  value  of  such  improvements,  and  the 
age  of  the  widow  of  Henry  J.  Fisher,  Jr.,  and 
what  would  be  the  sum  necessary  to  her  com- 
fortable support  during  her  widowhood,  and 
what  personal  estate,  if  any,  came  to  the 
hands  of  the  executors  and  trustees,  Hogg 
and  Campbell,  and  what  disposition  was  made 
of  the  personal  estate.  The  commissioner 
filed  his  report,  showing  the  real  estate  of 
which  the  senior  Fisher  died  seised,  among 
which  was  a  tract  of  800  or  322  acres  so  con- 


veyed to  defendant,  Pfalzgraff,  and  that  said 
Pfalzgraff  claimed  title  to  said  tract  under 
the  said  deed  from  Henry  J.  Fisher  and  wife; 
that  the  rental  value  of  that  tract  was  $150 
a  year,  and  that  the  average  rental  value 
for  every  year  since  the  elder  Fisher's  death 
had  been  $125;    that  Pfalzgrafl*s  improve- 
ments on   said  tract  were  of  the   value  of 
$1,600,  and  that  he  had  paid  on  the  tract  dur- 
ing the  time  hi  taxes  $468.51.    On  the  20th  of 
February,  1897,  a  decree  was  entered  hi  the 
original  suit  and  upon  the  bill  of  review  of  the 
Perkinses,  based  upon  the  report  of  the  com- 
missioner, ascertaining  the  amount  necessary 
for  the  support  of  Maria  P.  Fisher,  widow, 
to  be  $700,  the  proportion  of  which  assessed 
against  the  Pfals^aff  tract  being  $45.85  a 
year,  and  charged  the  several  parcels  of  land 
the  amounts  decreed  against  them  to  be  paid 
as  an  annual  charge  from  June  18»  1887.  the 
date  of  the  death  of  the  husband,  and  fixed 
the  1st  day  of  January  in  each  year,  begin- 
ning with  the  1st  day  of  January,  1888,  as  the 
time  of  payment;  and  decreed  the  plaintiffs, 
the  Perkins  children,  to  be  the  owners  in  fee 
simple  of  the  undivided  fourth  interest  in  all 
of  said  lands,  and  likewise  the  said  Henri- 
etta Bladcburn  (formerly  Fowler),  the  like 
interest  of  one  undivided  fourth,  charging 
each  of  said  fourth  interests  with  the  proper 
proportion  of  rents,  improvements,  and  tax- 
es, an  annual   compensation   to  the  widow, 
Maria  P.  Fisher,  and  reserving  to  the  said 
Perkinses  and  Blackburn,  the  owners  of  the 
undivided  two-fourths,  to  apply  to  the  court . 
for  relief  in  obtaining  partition  and  posses- 
sion of  their  said  several  interests  in  said 
real  estate,  "or  they  must  have  leave  to  apply 
to  the  proper  court  of  the  several  counties 
wherein  said  real  estate  Is  situated  for  said 
relief  in  obtaining  partition  and  possession 
according    as    they    may    be  advised;    and 
leave  Is  likewise  reserved  to  any  of  the  par- 
ties in  Interest  to  litigate  any  question  of 
title  or  ownership  that  may  have  arisen  pend- 
ing this  suit"    This  decree  was  appealed 
from  to  the  United  States  Circuit  Court  of 
Appeals  by  the  defendant  Lewis  Pfab^raff 
and  the  Ohio  River  Railroad  Company  and 
Maria  P.  Fisher,  who  had  filed  a  petition  in 
the  cause,  which  Court  of  Appeals,  on  the 
8th  day  of  May,  1902,  rendered  its  decision, 
and  ordered  *^at  so  much  of  the  petition  of 
Mrs.  Maria  P.  Fisher  as  relates  to  the  appel- 
lant, the  Ohio  River  Railroad  Company  and 
Lewis  Pfalzgraff  be  dismissed,  and  that  In 
all  other  respects  the  decree  of  the  court  be- 
low be  affirmed."    See  115  Fed.  929,  53  C.  C 
A.  411. 

At  the  July  rules,  1889,  Blma  Perkins  and 
others,  as  owners  of  the  one  undivided 
fourth  in  said  lands,  filed  their  bill  in  equity 
in  the  circuit  court  of  Wood  county  against 
Lewis  Pfalzgraff,  O.  B.  Hogg,  and  L.  F. 
Campbell,  executors  and  trustees  under  the 
will  of  the  senior  Fisher,  Maria  P.  Fisher 
and    Henrietta    Blackburn  as    defendants. 
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praying  for  partition  of  the  said  tract  of 
300  acres  of  land,  giving  to  plaintiffs  one- 
fourth,  to  the  defendant  Henrietta  Black- 
bum  one-fonrth;  or,  with  the  consent  of 
Blackburn,  that  one-half  of  said  land  be 
set  off  to  plaintiffs  and  Blackburn  jointly, 
and  the  remaining  half  to  Pfalzgraff;  and 
praying  that  Pfalzgraff  be  required  to  ac- 
count for  and  pay  to  them  one-fourth  part 
of  all  the  rents  and  profits  realized  by  him, 
and  that  the  account  for  the  rents,  profits, 
and  income  from  said  property  be  fully 
settled  and  adjusted  so  as  to  give  to  plain- 
tiffs one-fourth  of  the  net  proceeds  and  to 
Blackburn  one-fourth.  Pfalzgraff  filed  his 
answer,  denying  that  plaintiffs  and  Black- 
bum  were  joint  owners  in  fee  simple  with 
himself  in  said  tract  of  land,  and  alleging 
that  the  final  decree  entered  of  January  21, 
1885,  set  aside  the  said  will,  and  that  by 
deed  of  July  14,  1885,  upon  the  conveyance 
of  said  tract  to  him  by  Fisher  and  wife  he 
immediately  took  possession  under  said  deed 
and  had  had  undisputed,  continuous,  ad- 
verse possession  thereof  to  the  present  time, 
claiming  title  adverse  to  the  world  under 
said  deed,  and  had  paid  all  taxes  charged 
and  chargeable  thereon  since  1885,  and  that 
the  land  had  not  been  entered  on  the  land- 
books  of  Wood  county  or  elsewhere  in  the 
name  of  any  other  person  or  persons,  or  in 
the  name  of  the  estate  of  Henry  J.  Fisher, 
Sr.,  or  any  one  for  him,  since  the  year  1885, 
and  that  no  one  had  paid  any  taxes  thereon 
since  that  year  except  himself;  that  more 
than  five  years  after  said  final  decree  the 
Perkinses,  defendants  in  the  original  suit, 
filed  their  bill  of  review  in  said  cause  in 
the  United  States  Circuit  Court,  making 
Maria  P.  Fisher  and  Henrietta  Blackburn 
and  respondent,  among  others,  parties  de- 
fendant thereto,  praying  the  reversal  of  the 
said  decree;  averring  that  he  was  an  inno- 
cent purchaser  of  said  land  for  value;  that 
he  had  no  actual  notice,  and  was  not 
charged  with  constructive  notice,  of  any 
intention  to  file  a  bill  of  review;  that  he 
became  a  complete  purchaser  for  value  and 
without  notice  of  any  such  intention  after 
said  final  decree  was  rendered  in  the  origi- 
nal cause,  and  the  rights  of  the  plaintiffs 
and  the  defendant  Blackburn  against  him 
had  been  lost  to  them  by  their  failure  and 
delay  for  more  than  the  period  prescribed 
by  law  to  file  a  bill  of  review  or  to  appeal 
from  said  decree,  and  that  their  right  and 
title  to  any  part  of  said  land  was  res  ad- 
judicata  upon  which  forfeiture  for  nonentry 
on  the  landbooks  and  charged  with  the 
taxes  for  the  past  14  years;  and  relying 
upon  his  open,  notorious,  exclusive,  adverse 
possession  of  the  land,  claiming  title  to  the 
whole  under  his  deed  from  the  year  1885, 
which  was  a  bar  by  the  statute  of  limita- 
tion. Upon  the  filing  of  said  answer  plain- 
tiffs filed  their  amended  bill,  alleging  that, 
by  virtue  of  the  proceedings  had  in  the 


United  States  Circuit  Court  In  the  original 
case  and  upon  their  bill  of  review,  plaintiffs' 
right  and  title  to  said  land  had  been  fully 
adjudicated  and  established,  as  was  also  the 
title  of  Blackburn;  that  plaintiffs  and  Black- 
burn were  parties  to  the  original  suit  and 
afterwards  filed  their  bill  of  review  therein; 
that  when  the  bill  of  review  was  filed  in  the 
Circuit  Court  of  the  United  States  plaintiffs 
were  minors  under  21  years,  and  by  reason 
of  their  minority  were  not  barred  to  file 
their  said  bill  of  review;  that  Pfalzgraff  was 
interpleaded  in  said  bill  and  that  he  ap- 
peared and  filed  demurrer  to  the  same, 
which  was  sustained.  Plaintiffs  appealed, 
and  the  decree  was  reversed  in  the  United 
States  Circuit  Court  of  Appeals,  and  plain- 
tiffs set  up  the  decree  of  the  20th  of  Feb- 
roary  by  the  Circuit  Court  of  the  United 
States  after  the  cause  was  remanded,  and 
exhibited  a  copy  thereof  with  their  amended 
bill;  that  Pfalzgraff,  being  a  party  defend- 
ant, was  bound  by  the  decree  and  estopped 
from  denying  either  the  title  of  plaintiffs  or 
of  Blackburn,  and  whether  or  not  said  bill 
of  review  was  properly  allowed  and  heard  in 
the  United  States  court  and  whether  said 
Blackburn  had  any  legal  standing  in  said 
court  in  said  bill  of  review  were  matters 
res  adjudicata,  and  could  not  be  inquired 
into  here;  that  Pfalzgraff  was  not  an  inno- 
cent purchaser,  but  had  full  knowledge  and 
advice  of  the  title  and  full  knowledge  of 
the  action. of  the  United  States  Circuit 
Court;  that  said  conveyance  by  Fisher  oper- 
ated only  to  convey  to  Pfalzgraff  an  un- 
divided half  interest  in  said  land;  that  the 
statutes  of  limitation  did  not  run  against 
them;  that  they  and  Blackburn,  by  virtue 
of  the  will,  had  been  tenants  in  common  as 
to  said  tracts  of  land,  both  with  Fisher,  Jr., 
and  his  grantee,  Pfalzgraff,  and  that  Pfalz- 
graff had  no  valid  or  legal  title  to  the  land, 
except  as  to  the  one  undivided  half;  and 
plaintiffs  and  Blackburn  had  never  been 
ousted  of  their  title  and  rights  therein;  and 
prayed  that  the  rights  of  plaintiffs  and 
Blackbum  be  fully  settled  and  adjusted, 
and  that  the  relief  prayed  for  In  their  origi- 
nal bill  be  accorded  them.  Pfalzgraff  filed 
an  answer,  denying  all  the  material  allega- 
tions of  the  amended  bill,  and  averring  that 
the  decision  of  the  lower  court  referred  to 
in  the  amended  bill  was  a  decision  rendered 
upon  a  demurrer  to  the  bill  of  review  filed 
by  the  plaintiffs,  and  that  the  effect  of  said 
decision  was  to  determine  simply  that  the 
will  of  the  senior  Fisher  was  a  good  and 
valid  will,  and  to  determine,  further,  as  a 
mere  abstract  proposition  of  law,  without 
the  facts  relating  to  the  title  of  respondent 
being  bef(M:e  the  court  by  answer  or  others 
wise,  that  under  the  terms  of  said  will, 
plaintiffs  were  entitled  to  one-fourth  of  the 
estate  of  Fisher,  deceased,  and  Blackbum 
to  one-fourth;  that  when  the  case  was  re- 
manded for  further  proceedings,  said  cause 
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was  referred  to  a  commissioner  upon  a 
motion  of  Maria  P.  Fisher,  for  tiie  purposes 
hereinbefore  set  forth;  that  prior  to  June 
29,  1896,  while  the  case  was  still  pending 
before  the  commissioner,  several  parties 
whose  Interests  were  identical  with  the  in- 
terests of  respondent,  and  who  were  pur- 
chasers of  parts  of  the  real  estate  after  the 
final  decree  had  been  rendered  and  the  cause 
dismissed,  filed  answers  in  same  cause,  set- 
ting up  the  facts  In  regard  to  their  purchases 
and  showing  that  they  were  innocent  pur- 
chasers for  value  of  said  land  after  said 
decree  was  rendered  and  before  an  appeal 
from  or  bill  of  review  to  said  final  decree 
was  taken  or  filed,  and  on  the  15th  diay  of 
January,  1897,  the  plaintiffs  in  the  bill  of 
review  moved  the  court  to  strike  out  the 
several  answers,  on  the  ground  that  the 
United  States  court  had  no  jurisdiction  to 
determine  the  issue  arising  thereon  because, 
as  to  said  respondents  and  said  plaintiffs, 
they  were  matters  arising  between  citizens 
of  the  same  state,  which  motion  remained 
unheard  and  undetermined  until  the  27th 
day  of  June,  1889;  then  respondent  referred 
to  the  decree  of  February  20,  1887,  wherein 
it  was  adjudged.  In  conformity  with  the 
mandate  of  the  United  States  Circuit  Court 
of  Appeals,  that  the  complainants  were 
jointly  seised  and  declared  to  be  owners  in 
fee  simple  of  one  undivided  fourth  part  of 
the  real  estate  of  the  senior  Fisher,  and  that 
Henrietta  Blackburn  was  entitled  to  a  like 
interest  as  owner  in  fee;  and  that,  by  the 
terms  of  said  decree,  leave  was  expressly 
reserved  to  any  of  the  parties  in  Interest  to 
litigate  any  question  of  title  or  ownership 
that  might  have  arisen  pending  said  suit; 
that  on  the  29th  day  of  June,  1898,  respond- 
ent filed  his  answer  In  said  cause,  alleging 
that  he  was  an  innocent  purchaser  for  value 
of  the  land  claimed  by  him  after  said  final 
decree  and  before  any  appeal  from  or  bill 
of  review  to  said  final  decree,  and  stating 
what  he  claimed  to  be  other  good  and  lawful 
defenses  to  the  claim  of  plaintiffs  and  Black- 
bum;  and  on  the  27th  of  June,  1899,  plain- 
tiffs in  the  bill  of  review  renewed  their  mo- 
tion to  strike  out  the  several  answers  there- 
to, when  the  court,  without  passing  upon 
the  question  of  jurisdiction,  was  of  opinion 
to  and  did  relegate  said  matters  in  defer- 
ence to  the  state  courts  without  prejudice 
to  the  rights  of  the  several  respondents,  and 
the  answers  were  stricken  out  and  it  was 
expressly  provided  that  nothing  In  said  or- 
der, nor  In  the  order  formerly  entered, 
should  prejudice  the  rights  of  respondents 
in  said  several  answers  as  to  any  relief  they 
might  seek  in  said  state  court  in  reference 
to  title  acquired  subsequent  to  the  title 
vested  and  conferred  by  the  will  of  the 
senior  Fisher,  or  to  the  other  interests  ac^ 
quired  since  the  institution  of  the  original 
suit  in  that  court,  and  denied  that  plaintiffs' 
and  Blackburn's  right  and  title  to  the  real 
estate  were  fully  adjudicated  and  establish- 


ed by  any  decree  of  the  United  States  court 
as  against  respondent,  but  that  the  court 
refused  to  take  jurisdiction  of  the  question, 
and  on  motion  of  plaintiffs  the  pleadings 
raising  the  said  issue  were  stricken  out  of 
the  cause  pending  in  said  court  and  the 
question  was  especially  relegated  to  the 
state  courts,  and  all  rights  of  respondents 
were  reserved  without  prejudice  to  him; 
and  denying  that  Blackburn  filed,  either 
jointly  or  separately,  a  bill  of  review  to  the 
final  decree  of  the  United  States  court  an- 
nulling the  will  of  Fisher  as  alleged  in  the 
amended  bill;  alleged  that  there  was  no 
record  of  any  such  answer  and  craved  oyer 
of  said  record,  and  averred  a  fatal  variance 
in  that  respect  between  the  record  and  the 
said  amended  bill. 

This  cause  was  heard  on  January  16,  1903, 
upon  the  original  and  amended  bills  and  the 
several  answers  and  the  agreement  that  the 
printed  record  of  the  proceedings  in  tiie  Unit- 
ed States  court  should  be  considered.  It  was 
decreed  that  said  plaintiffs  had  good  and 
valid  title  to  an  undivided  fourth  Interest  in 
the  300  acres  of  land  conveyed  by  Fisher  and 
wife  to  Pfalzgraff,  and  that  Blackburn  had 
good  and  valid  title  to  a  like  undivided 
fourth  therein,  and  that  Pfalzgraff  had  a 
valid  title  to  the  remaining  undivided  half; 
that  the  plaintiffs  and  Blackburn  were  entitl- 
ed to  have  partition  of  the  said  land  and 
their  Interests  set  apart  to  them,  and  com- 
missioners of  partition  were  appointed  and 
the  cause  was  referred  t»  a  commissioner  to 
take,  state,  and  report  the  rents  and  profits  re- 
ceived by  Pfalzgraff  out  of  the  farm  since  the 
same  was  conveyed  to  him  by  Fisher  and 
wife,  including  a  reasonable  charge  for  an- 
nual rent  value  thereof  to  said  Pfalzgraff  to 
be  charged  in  lieu  of  rent,  an  account  of  all 
taxes  paid  on  said  land  by  Pfalzgraff,  and 
of  the  permanent  improvements  made  there- 
on by  him  and  the  value  thereof.  From  this 
decree  Pfalzgraff  appealed  to  this  court,  as- 
signing as  error  that  he  was  not  held  to  be 
an  innocent  purchaser  for  value  of  the  whole 
estate  of  land  in  question  after  final  decree 
had  been  entered  in  the  United  States  court 
in  the  original  cause  setting  aside  the  will; 
and  because  the  evidence  showed  that  he  had 
been  in  uninterrupted,  exclusive,  adverse 
possession  of  the  land  from  July,  1885,  down 
to  the  institution  of  this  suit  in  1899,  and 
that  it  should  have  been  so  held  that  the 
title  of  the  senior  Fisher,  deceased,  under 
whom  the  plaintlio^s  and  Blackbums  claim, 
was  forfeited  to  the  state  of  West  Virginia 
for  nonentry  on  the  landbooks  for  five  suc- 
cessive years  since  1863.  Several  other  al- 
leged errors  are  assigned,  but  these,  if  well 
taken,  settle  the  principles  of  the  case,  and 
give  appellant  good  title  to  the  tract  of  300 
acres  of  land  in  controversy.  Whether  appel- 
lant was  a  pendente  lite  purchaser  of  the  said 
tract  of  land,  or  whether  he  was  a  bona  fide 
purchaser  for  value  without  notice,  is  the  cru- 
cial question  to  be  decided  in  th'is  case,  and.  if 
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he  was  such  bona  fide  purchaser,  the  other 
errors  assigned  become  Immaterial.  There 
are  two  conflicting  lines  of  decisions  In  the 
courts  of  the  states  of  this  country  touching 
the  doctrine  of  lis  pendens,  some  holding 
that  a  suit  or  action  at  final  judgment  or  de- 
cree In  the  court  of  original  Jurisdiction  Is 
the  end  of  that  litigation  so  far  as  the  sub- 
ject matter  of  the  litigation  is  concerned,  and 
that  a  writ  of  error  and  supersedeas,  or  an 
appeal  and  supersedeas,  is  a  new  action  or 
suit,  a  new  litigation;  while,  on  the  other 
hand,  others  hold  that  the  writ  of  error  or 
appeal  is  a  continuation  of  the  same  suit 
Among  the  many  authorities  holding  the  last- 
mentioned  doctrine  are  those  of  Kentucky 
and  Texas  and  some  others  which  It  Is  not 
necessary  to  here  cite,  as  the  weight  of  au- 
thority, at  least  with  us,  especially  since  re- 
cent decisions  of  this  court,  is  the  other  way; 
this  court  taking  the  more  equitable  view  of 
the  matter  in  the  construction  of  our  statutes 
relating  to  appeal.  Why  should  a  purchaser 
in  good  faith  be  held  to  be  a  pendente  lite 
purchaser  after  final  decree  and  after  those 
having  a  right  to  appeal  have  declared  by 
their  acts  their  acquiescence  in  and  full  pur- 
pose to  abide  by  the  decree,  while  others  hav- 
ing a  contingent  interest  therein  and  whose 
interests  were  overthrown  by  the  decree 
took  no  steps  by  way  of  appeal,  bill  of  review, 
or  otherwise  within  a  reasonable  time  to 
assert  their  rights  and  correct  the  error,  If 
any  there  was? 

By  the  will  of  Henry  J.  Fisher,  Sr.,  Ghas. 
B.  Hogg  and  L.  F.  Campbell  were  made  ex- 
ecutors of  the  will,  and  trustees  of  all  the 
estate  of  the  testate  decedent;  that  after  the 
final  decree  of  January  21,  1885,  rendered  by 
the  Circuit  Court  of  the  United  States,  and 
In  pursuance  thereof,  the  said  trustees,  on 
the  10th  day  of  February,  1885,  conveyed  by 
deed  duly  executed  all  the  real  estate  which 
came  to  their  hands  as  such  trustees  by 
virtue  of  the  said  will,  to  the  plaintiff  in 
said  original  suit  to  set  aside  the  will.  In 
this  act  on  the  part  of  the  trustees  in  execu- 
ting the  mandate  of  the  decree  notice  was 
given  that  it  was  not  their  purpose  to  appeal 
from  said  decree,  but  that  they  regarded  the 
same  as  final  and  binding  on  all  parties 
thereto.  These  trustees  represented  all  par- 
ties in  interest  and  were  the  proper  parties 
to  appeal  in  case  they  deemed  themselves  or 
those  whom  they  represented  aggrieved  by 
the  decree;  they  not  only  failed  to  appeal 
or  file  a  bill  of  review,  but  accepted  and  ac- 
quiesced in  the  decree  as  final,  and  declared 
their  purpose  not  to  contest  the  validity  of 
the  decree  by  carrying  out  its  provisions  as 
far  as  It  required  action  on  their  part  by 
conveying  to  the  plaintiff  Fisher  all  the  real 
estate  over  which,  by  the  will,  they  were  giv- 
en control.  Section  8,  c  132,  Code  18S9,  pro- 
vides that:  "If  a  sale  of  property  be  made 
under  a  decree  or  order  of  a  court,  and  such 
sale  be  confirmedt  though  such  decree  or  or- 


der be  afterwards  reversed  or  set  aside,  the 
title  of  the  purchaser  at  such  sale  shall  not 
be  affected  thereby;  but  there  may  be  resti- 
tution of  the  proceeds  of  sale  to  those  en- 
titled." While  the  conveyance  in  this  case 
was  not  after  a  judicial  sale,  yet  the  convey- 
ance was  made  by  the  trustees,  Hogg  and 
Campbell,  In  obedience  to  a  decree  of  a  court 
having  jurisdiction.  By  this  act  the  trustees 
estopped  themselves  from  contesting  the  de- 
cree by  appeal  or  bill  of  review,  and  their 
act  was  notice  to  purchasers  from  Fisher 
that  it  was  not  the  purpose  to  appeal  from 
said  decree.  Blwell  v.  Fosdick,  134  U.  S. 
500,  10  Sup.  Ct.  598,  33  L.  Ed.  998.  was  a 
case  in  which  the  holder  of  $14,500  out  of 
$955,000  of  railroad  bonds  secured  by  mort- 
gage appealed  from  the  Circuit  Court  of  Ap- 
peals to  the  Supreme  Court  of  the  United 
States  in  the  name  of  the  trustee  in  the  mort- 
gage and  from  a  decree  which,  it  was  claim- 
ed, affected  the  interest  of  such  holder.  It 
appeared  that  some  time  before  the  appeal 
was  taken  the  trustee  had  executed  a  release 
of  his  right  to  appeal  and  of  errors  in  the  de- 
cree, and  that  the  court  had,  in  the  decree, 
found  that  there  was  no  proof  showing  that 
the  trustee  had  not  acted  In  good  faith. 
It  was  held:  "That  the  release  bound  all 
the  bondholders'  represented  by  the  trustee; 
•  •  *  that  the  appeal  was  the  appeal  of 
the  trustee;  and  that,  on  the  motion  of  the 
appellee,  it  must  be  dismissed."  In  the  case 
at  bar,  there  is  no  appearance  or  even  inti- 
mation of  bad  faith  on  the  part  of  the 
trustees.  Indeed,  their  personal  Interests 
were  not  conserved  by  the  final  decree,  but 
would  have  been  by  Its  reversal.  Pfalzgraff 
purchased  from  Fisher  and  wife  after  final 
decree  and  after  the  conveyance  to  Fisher 
thereunder  by  the  trustees,  Hogg  and  Camp- 
bell, of  the  land  in  controversy,  and  entered 
immediately  Into  possession  thereof  under 
his  said  deed  and  purchase  from  Fisher,  and 
continued  in  uninterrupted,  exclusive  posses- 
sion thereof  paying  taxes  thereon.  In  Wing- 
field  V.  Neal  (decided  at  the  present  term  of 
this  court),  54  a.  B.  47,  It  is  held  (Syl., 
point  2):  "Under  our  statute,  an  appeal 
from  a  circuit  court  to  the  Supreme  Court 
of  Appeals  is  the  beginning  of  a  new,  and 
not  a  continuation  of  an  old,  suit."  And 
point  3,  same  syllabus:  "One  who,  after 
final  decree  and  termination  of  the  suit,  and 
before  an  appeal  Is  obtained,  purchases  in 
good  faith,  property  which  is  the  subject  of 
litigation,  will  be  protected  in  such  pur- 
chase." And  point  4:  "In  determining  the 
question  as  to  whether  or  not  a  purchase  is 
made  pendente  lite,  the  test  is:  Was  there, 
at  the  time  of  the  purchase,  a  suit  pending, 
Involving  the  rule,  lis  pendens.  If  so,  the 
purchase  is  pendente  lite.  It  is  otherwise 
if  there  Is  no  such  suit  pending."  And  in 
Ihinfee  v.  Chllds,  53  S.  E.  209,  also  decided  at 
the  present  term,  point  9  in  the  syllabus,  it  is 
held:    "A  suit  as  a  lis  pendens  ends  with 
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flnal  decree.  A  bill  of  review  or  appeal  to 
reverse  such  decree  Is  a  new  Us  pendens  as 
regards  purchasers  claiming  title  under  the 
decree,  and  It  Is  not  a  mere  continuation  of 
the  original  suit"  It  would  seem  that  these 
late  decisions  of  our  own  court  would  be 
sufficient  on  this  question  of  lis  pendens 
without  going  farther.  In  8  Gyc.  462,  It  Is 
said:  ''Rights  acquired  bona  fide  by  a  third 
person  under  a  Judgment,  order,  or  decree 
rendered  by  a  court  of  competent  Jurisdic- 
tion are  not  affected  by  the  subsequent  set- 
ting aside  thereof."  Citing,  as  authority 
therefor,  cases  from  Florida,  Illinois,  Louis- 
iana, New  Hampshire,  New  York,  and' the 
United  States  Supreme  Ck>urt  See,  also,  for 
much  authority  on  this  point,  3  Gent  Dig. 
§  4631.  In  Claytor  v.  Anthony,  15  Grat 
(Va.)  538,  Judge  Lee,  in  delivering  the  opin- 
ion of  the  court  at  page  526,  referring  to 
the  case  of  Creasy  v.  Anthony,  heard  with 
the  case  first  mentioned,  says:  "A  bill  of 
review  forms  no  part  of  the  proceedings 
In  the  original  cause;  It  Is  allowed  only  aft- 
er the  suit  is  completely  ended.  Judge 
Cabell,  In  Laldley  v.  Merrifleld,  7  Leigh  (Va.) 
346.  at  paipe  354,  says:  *The  decree  being 
flnal,  the  bill  of  review  Is  not  regarded  as  a 
part  of  the  cause  of  which  the  decree  was 
rendered,  but  as  a  new  suit,  having  for  its 
object  the  correction  of  the  decree  In  the  for- 
mer suit"  In  Keck  v.  Allender,  87  W.  Va. 
201,  at  page  210,  16  S.  B.  520,  at  page  523, 
It  Is  said:  "A  bill  of  review  forms  no  part 
of  the  proceedings  In  the  original  cause,  but 
Is  offered  after  the  suit  Is  completely  ended." 
In  American  Bible  Society  v.  Hollister  Bx'rs, 
54  N.  C.  10,  Judge  Pearson,  at  page  13,  says: 
"To  call  a  bill  of  review  an  Incident  of  a  for- 
mer suit  requires  some  latitude  of  expres- 
sion." Ellzey  V.  Lane's  Ex'x,  2  Hen.  &  M. 
(Va.)  580:  "A  bill  of  review  cannot  be 
brought  until  the  decree  sought  to  be  review- 
ed and  reversed  Is  final  and  the  parties  out 
of  the  court"  See,  also,  Rector  v.  Fitzger- 
ald, 59  Fed.  808,  8  0.  C.  A.  277;  2  Oyc.  510; 
Taylor's  Lessee  v.  Boyd,  3  Ohio,  337,  17  Am. 
Dec.  603.  In  115  Fed.,  In  the  case  of  Ohio 
River  Railroad  Company  v.  Fisher,  at  page 
934  (53  C.  0.  A.  416),  where  the  same  matter 
was  Involved  as  to  Lewis  Pf alzgraff  as  In  the 
case  at  bar,  Judge  Simonton,  in  rendering 
the  opinion  of  the  court  uses  the  following 
words:  "The  conclusion  we  have  reached 
In  this  case  renders  unnecessary  a  discussion 
In  detail  of  the  first  of  these  assignments 
of  error.  The  Ohio  River  Railroad  Company 
and  Lewis  PfalzgrafC  are  bona  fide  pur- 
chasers for  valuable  consideration,  without 
notice,  from  H.  J.  Fisher,  Jr.,  after  flnal  de- 
cree declaring  his  father's  will  invalid  and 
recognizing  his  right  as  heir  at  law,  and  aft- 
er a  decree  directing  the  trustees  and  ex- 
ecutors named  In  the  will  to  convey  to  him 
the  realty  and  deliver  to  him  the  personalty. 
This  decree,  flled  January  21,  1885,  Invested 
H.  J.  Fisher,  Jr.,  with  all  the  evld^ice  of  an 


absolute  title.  Then  these  appellants  inir- 
chased,  paid  their  money,  entered  Into,  and 
remained  in  possession  of  the  realty  thus  ac- 
quired. 'No  equity  can  be  stronger  than  that 
a  purchaser  who  had  put  himself  in  peril  by 
purchasing  for  valuable  consideratloii  with- 
out notice  of  any  defect  in  the  title.'  Boone 
V.  Chiles,  10  Pet  (U.  S.)  177,  9  L.  Bd.  888. 
How  are  they  affected,  as  respecte  the  righto 
of  Mrs.  Maria  P.  Fisher,  by  the  bill  qf  re- 
view flled  In  1890,  several  years  after  their 
purchase?  In  Rector  v.  Fitzgerald,  8  C  C. 
A.  277,  59  Fed.  808,  we  find  this:  A  blU  of 
complaint  had  been  flled  by  R.,  and  a  flnal 
decree  had  l>een  entered  May  2,  1881,  dis- 
missing the  bill.  R*  appealed  from  the  de- 
cree, but  failed  to  prosecute  the  appeal,  and 
it  was  dismissed  December  6, 1881.  On  Feb- 
ruary 29,  1884,  one  F.  took  a  mortgage  on 
lands,  the  subject-matter  of  the  litigation, 
from  one  who  had  purchased  from  success- 
ful party.  On  April  29th,  thereafter,  R.  flled 
his  bill  of  review,  to  which  he  made  F.,  tiie 
mortgagee,  and  his  mortgagor,  parties.  He 
sought  to  reverse  the  former  decree  for  error 
appearing  on  the  record.  F.  pleaded  his  eq- 
uity as  a  bona  fide  purchaser  without  notice. 
After  a  full  and  elaborate  discussion,  the 
court  held  that  the  purchaser  without  notice 
bona  fide,  after  a  final  decree  In  favor  of  his 
grantor,  had  a  title  which  could  not  be  affect- 
ed by  a  decree  rendered  on  a  bill  of  review 
subsequently  filed;  that  a  bill  of  review  will 
not  be  regarded  as  a  continuation  of  the 
original  suit  so  as  to  affect  a  person  pur- 
chasing the  property  in  controversy  In  good 
faith  from  the  successful  party,  aft»  a  flnal 
decree  and  without  notice  of  any  intention  to 
file  a  bill  of  review.  This  case  cites  Lud- 
low's Heirs  v.  Kidd's  Ex'rs,  8  Ohio,  541. 
Certain  .infante  flled  a  bill  to  obtain  the 
legal  title  to  certein  lands.  The  bill  was  dis- 
missed on  flnal  hearing.  The  defendants, 
who  were  In  possession  of  the  land  and  bad 
an  apparent  legal  title,  sold  the  aame  to 
third  persons,  strangers  to  the  suit  A  stet- 
ute  of  Ohio  allowed  Infante  flve  years  after 
atteinlng  majority  to  bring  a  bill  of  review 
in  cases  of  this  character.  The  complaln- 
ante  availed  themselves  of  this  statutory 
right  after  becoming  of  full  age,  and  prayed 
a  reversal  of  the  original  decree.  It  was 
held,  after  a  careful  scrutiny  of  the  author- 
ities, that  the  Intermediate  purchasers  were 
not  affected  by  the  decree  of  reversaL" 

It  is  contended  by  appellees  that  the  decree 
of  the  United  States  Circuit  Court  of  Feb- 
ruary 20,  1897,  is  flnal,  adjusting  the  righto 
of  the  plaintiffs  in  the  bill  of  review  and 
Henrietta  Blackburn,  and  that  the  same  was 
binding  on  defendant  Pfalzgraft  When 
Pfalzgraff  and  other  defendante  flled  their 
answers  to  the  amended  bill  of  review  as- 
serting their  righto  as  against  the  allegations 
of  the  said  bill,  plaintiffs  moved  to  strike 
out  said  answers,  which  the  court  did  on  the 
27th  of  June^  1899,  being  ot  opinion  that 
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there  might  be  a  question  as  to  whether  the 
court  had  jurisdiction  of  the  matters  and 
things  alleged  in  said  several  answers ;  and 
without  passing  upon  the  question  of  such 
Jurisdiction,  the  court  was  of  opinion  to 
relegate  said  matters  in  difference  to  the 
state  courts  which  had  jurisdiction  thereof, 
"and  without  prejudice  to  the  rights  of  the 
seyeral  respondents,  it  is  ordered  that  the 
said  answers  be  stricken  out,  but  nothing 
In  this  order,  nor  in  the  orders  formerly 
entered  herein,  shall  prejudice  the  rights  of 
the  respondents  In  said  several  answers  as 
to  any  relief  they  may  seek  in  said  state 
courts  with  reference  to  title  acquired  sub- 
sequent to  the  title  vested  and  conferred  by 
the  will  of  Henry  J.  Fisher,  Sr.,  or  as  to 
other  Interests  acquired  since  the  institution 
of  the  original  suit  in  this  court"  The 
decree  of  February  20,  1897,  also  reserved  to 
any  of  the  parties  in  interest  the  right  to 
litigate  any  question  of  title  or  ownership 
that  might  have  arisen  pending  the  suit,  thus 
leaving  open  the  questions  to  be  litigated 
between  the  plaintiffs  and  Pfalzgraff  and 
the  other  defendants  occupying  like  positions. 
The  Circuit  CJourt  of  Appeals,  in  its  opinion 
In  O.  R.  R.  Co.  V.  Fisher,  holds  that  the 
decree  of  February  20,  1897,  was  not  a 
final  decree,  and  It  does  not  appear  from  the 
record  that  the  suit  in  the  United  States 
Circuit  Court  was  ever  prosecuted  to  final 
decree.  The  decree  annulling  the  will  was 
reversed,  and  the  court  proceeded  to  state 
where  the  property  would  go  under  the  pro- 
visions of  the  will,  but  it  could  not  be  an 
adjudication  of  the  rights  of  the  plaintiffs 
and  Blackburn  and  Pfalzgraff  as  between 
themselves,  as  the  matter  had  never  come  to 
an  issue  between  them.  There  being  no 
pleadings,  especially  between  Blackburn  and 
Pfalzgraff,  there  could  be  no  decree.  "A 
decree  not  supported  by  any  pleading  in 
writing  is  void."  LUly  v.  Olaypool  (decided 
at  the  present  term  of  this  court)  63  S.  B. 
22,  and  see  authorities  there  cited.-  The 
plaintiffs  claimed  that  defendant  Pfalzgraff 
could  not  be  heard  by  answer  for  want  of 
jurisdiction  in  that  court,  and  the  court, 
without  passing  on  that  question,  struck  out 
the  answers  and  distinctly  and  definitely 
relegated  any  issue  that  might  be  made  to 
the  state  courts,  leaving  no  issue  to  try  in 
the  United  States  court  as  between  plaintiffs 
and  Blackburn  and  Pfalzgraff,  and  it  does 
not  appear  from  the  record  that  Blackburn 
ever  either  appealed  from  the  original  de- 
cree of  January  21,  1885,  or  filed  a  bill  of 
review  to  correct  the  same. 

For  the  reasons  herein  stated,  the  decree 
of  the  circuit  court  of  Wood  county  must 
be  reversed  and  plaintiff's  bill  dismissed. 

BRANNON,  J.  (concurring).  It  will  not 
do  to  say  that  Pfalzgraff  is  a  pendente  lite 
purchaser.  He  bought  after  decree  and  be- 
fore bill   of  review.    Wben  he  purchased 


there  had  been  final  decree,  and  not  yet  a 
bill  of  review.  "During  the  interval  be- 
tween final  judgment  and  commencement  of 
proceedings  in  error,  there  is  no  suit  pending, 
and  a  purchaser  in  good  faith  does  not  take 
title  pendente  lite."  Gheever  t.  Mlnton 
(Colo.  Sup.)  21  Paa  710,  18  Am.  St  Rep. 
258.  The  bill  of  review  must  have  its  own 
notice.  It  does  not  relate  back.  2  Oyc 
510;  Burnett  on  Lis  Pendens,  H  40,  70;  21 
Am.  &  Bug.  Ency.  L.  (2d  Bd.)  618;  Barton's 
Gh.  Prac.  881;  Rector  t.  Fitzgerald,  69 
Fed.  808,  8  C.  a  A.  277;  Taylor  v.  Boyd, 
17  Am.  Dec.  608 ;  9  Am.  ft  Bng.  Dec  In  Bq. 
14.  There  are  a  few  cases  contra,  but  such 
is  the  great  wdght  of  authority.  See  Dun- 
fee  V.  Childs  (decided  this  term,  where 
many  cases  are  discussed)  68  8.  B.  209. 

Pfalzgraff  a  Purchaser  for  Value. 

If  Pfalzgraff's  title  be  considered  as 
emanating  from  o^  resting  on  the  decree 
setting  aside  the  will  of  the  elder  Fisher, 
and  I  think  it  is  to  be  so  considered,  then  I 
hold  that  his  title  cannot  be  affected  by 
reversal  of  that  decree,  for  another  view — 
that  is,  because  he  has  the  defense  of  a  bona 
fide  purchaser.  With  that  decree  setting 
aside  the  will  standing,  Fisher's  title,  coming 
from  the  elder  Fisher,  would  be  good;  with 
that  decree  reversed.  It  would  not  be  good. 
It  stands  on  that  decree.  As  a  purchaser 
for  valuable  consideration  without  notice, 
It  is  old  equity  law  that  equity  will  not  do 
anything  agaitist  him,  because  two  persons 
equally  unfortunate,  equally  meritorious,  are 
praying  to  It,  and  its  hand  touches  neither, 
but  it  leaves  them  as  they  came,  Interfering 
not  at  all.  A  purchaser  under  a  decree 
afterwards  reversed,  if  he  is  not  a  party,  Is 
protected  from  reversal.  Code  1899,  c  182, 
S  8.  Why,  on  this  same  principle,  should  not 
a  purchaser  from  him  be  protected?  A  bona 
fide  purchaser  from  a  fradulent  grantee  has 
always  been  protected,  though  the  title  ac- 
quired by  such  purchaser  was  tainted  with 
fraud,  and  a  bad  title  hi  the  hands  of  Its 
fii'st  owner.  I  assert  that  the  true  rule  is 
that  one  who  purchases  from  a  party  who 
held  under  a  decree  afterwards  reversed 
is  not  affected  by  such  reversal,  if  he  is  a 
complete  purchaser.  8  Cyc.  462;  Bank  t. 
Bank,  6  Pet  (U.  &)  8,  8  L.  Bd.  299;  Oalpin  v. 
Page,  18  Wall.  (U.  S.)  875,  21  L.  Bd.  959; 
Rorer  on  Jud.  Sales,  |  1142;  McJilton  t. 
Love,  18  111.  486,  64  Am.  Dec.  449;  Read  t. 
Howe,  89  Iowa,  554,  point  7,  and  page  561 ; 
Lovett  V.  German  Church,  12  Barb.  (N.  T.), 
67 ;  Dater  v.  Troy,  etc.,  R.  Co.,  2  Hill  (N.  T.). 
629;  Vogler  v.  Montgomery,  54  Mo.  577; 
Davis  V.  Watson,  64  Miss.  679;  Guiteau  v. 
Wisely,  47  111.  438.  Such  protection  to  one 
purchasing  from  a  party  to  the  suit  is  not 
only  In  cases  where  there  is  a  Judicial  sale, 
but  It  is  also  where  it  is  the  decree  that 
gives  title  to  the  party  who,  before  ita 
reversal,  conveys  to  a  bona  fide  purchasez; 
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A  decree  gave  a  ^Ife  title  to  land  held  by  her 
husband,  because  he  held  in  trust  for  h&, 
and  intermediately  between  the  decree  and 
its  reversal,  she  conveyed  to  a  third  party, 
and  it  was  held  that  the  reversal  of  the 
decree  did  not  affect  her  grantee's  title. 
Hannas  v.  Hannas,  110  111.  63.  "Where, 
after  a  decree  quieting  title  to  real  estate 
in  a  party,  he  conveys  to  a  bona  fide  pur- 
chaser, no  appeal  bond  having  been  filed,  a 
subsequent  reversal  of  sueh  decree  will  not 
affect  the  purchaser."  Parker  v.  CJourtnay 
(Neb.)  44  N.  W.  863,  26  Am.  St  Rep.  360. 
There  is  much  authority  for  this  position. 
Taylor's  Lessee  v.  Boyd,  8  Ohio,  337,  17  Am. 
Dec.  603,  a  well-considered  case,  holds  that: 
"The  party  thus  invested  [by  decree]  with 
title  and  possession  conveyed  to  a  third 
person,  who  stands  before  the  court  as  an 
innocent  purchaser  for  valuable  consider- 
ation, without  notice.  Can  his  right  be  de- 
vested by  a  reversal  of  the  decree  on  which 
his  title  was  originally  founded?  We  are 
of  the  opinion  that  he  cannot  be  so  devest- 
ed." Boyd  sued  Taylor  for  a  deed  for  land, 
and  obtained  a  decree.  Taylor  then  brought 
a  writ  of  error.  Boyd  conveyed  to  another 
person  after  the  writ  of  error,  but  before 
citation  in  it  The  title  of  the  purchaser  was 
held  good  against  reversal.  The  court  also 
said  that  the  writ  of  error  was  a  new  suit, 
and  the  purchaser  did  not  purchase  pendente 
lite.  Other  cases  so  hold.  Mc(3ormick  v. 
McCIure,  39  Am.  Dec.  441.  In  McAusland  v. 
Pundt,  93  Am.  Dec.  358,  the  court  referred 
to  the  rule  that  a  derivative  title  is  not 
better  generally  than  that  from  which  it  is 
derived,  and  said  that  the  rule  was  subject 
to  many  exceptions;  one  exception  being 
that  an  innocent  purchaser  is  protected  from 
a  reversal  of  a  decree.  See  note  on  Little  v. 
Bunce,  28  Am.  Dec.  371.  The  other  view 
is  stated  in  Singly  v.  Warren  (Wash.)  61 
Pac.  1066,  63  Am.  St  Rep.  896.  I  regard 
Wadhams  v.  Gay,  73  111.  415,  strong  authority 
in  this  case.  A  will  was  thought  to  give 
Flagler  a  fee,  and  a  decree  so  held.  Flagler 
sold  and  conveyed  while  the  decree  stood. 
Later  the  decree  was  reversed,  and  it  was 
held  that  Flagler  had  only  a  life  estate.  In 
a  suit  about  the  title,  the  Supreme  Court  of 
Illinois  held  that  the  reversal  did  not  affect 
Flagler's  grantees,  as  they  were  purchasers 
for  value.  Though  there  are  some  Kentucky 
and  Texas  cases  otherwise,  they  are  against 
the  current  of  authority. 

Pfalzgraff  is  Not  a  Pendente  Lite  Purchaser. 
We  can  safely  say,  with  Judges  Lee  and 
English  in  Claytor  v.  Anthony,  15  Grat 
(Va.)  526,  and  Keck  v.  Allender,  37  W.  Va. 
210,  16  S.  B.  523,  that  "a  bill  of  review  forms 
no  part  of  the  proceedings  In  the  original 
cause.  It  is  a  new  suit"  said  Judge  Cabell 
in  Laidley  v.  Merrifield,  7  Leigh  (Va.)  353. 
This  is  because  the  old  suit  had  ended  by 
final  decree.  Lynch  v.  Andrews,  25  W.  Va. 
751,  does  not  show  Pfalzgraff  a  pendente 


lite  purchaser.  The  decrees  were  not  final, 
as  the  court  held  them  expressly  to  be  in- 
terlocutory, as  appears  in  Camden  v.  Hay- 
mond,  9  W.  Va.  680,  and  Haymond  ▼•  Gam- 
den,  22  W.  Va.  184,  188. 

Pfalzgraff's  Title  Good  by  Decrea 
Another  matter:  The  decree  of  the  Cir- 
cuit Gourt  of  Appeals  is  said  to  settle  that 
the  plaintiffs  have  right  to  half  of  Pfala- 
graff'B  land,  and  that  his  deed  from  Henry 
J.  Fisher  gives  him  but  half.  The  petition 
of  Mrs.  Fisher  sought  a  support  out  of  this 
and  other  lands,  on  the  theory  that  the  elder 
Fisher's  will  charged  the  land  with  her  sup- 
port The  decree  charged  the  land  with 
her  support  It  also  reserved  the  right  to 
the  plaintiffs  to  ask  partition  In  the  state 
courts;  there  being  some  lands,  besides  that 
sold  to  Pfalzgraff,  to  which  those  claiming 
under  the  will  would,  as  between  them- 
selves, have  right  to  partition.  This  did  not 
adjudicate  right  to  partition,  and  surely  did 
not  hold  that  those  claiming  under  the  will 
had  right  to  partition  of  the  Pfalzgraff  tract 
The  decree  only  reserved  any  right  to  parti- 
tion that  might  exist  Moreover,  the  decree 
contained  a  saving  clause  in  these  words: 
"And  leave  is  likewise  reserved  to  any  of  the 
parties  in  interest  to  litigate  any  question  of 
title  or  ownership  that  may  have  arisen 
pending  the  suit"  That  clause  saved  Pfalz- 
graff, from  the  effect  of  that  decree,  save 
only  the  charge  made  by  It  on  the  land  for 
Mrs.  Fisher's  support  He  could  contest 
'title  and  ownership"  unaffected  by  the  de- 
cree. On  appeal,  that  decree  was  reversed 
so  far  as  it  charged  Pfalzgraff's  land  for 
Mrs.  Fisher,  and  dismissed  her  petition, 
leaving  the  balance  of  the  decree  still  firm« 
including  that  saving  clause.  Thus  that 
decree  by  no  means  takes  PfalzgrafTs  title 
from  him.  But,  to  the  contrary,  does  not 
that  decree  hold  Pfalzgr4ff's  title  superior 
to  the  rights  of  those  claiming  under  the 
will?  If  it  is  not  res  Judicata  to  establish 
Pfalzgraff's  title,  the  principle  of  the  deci- 
sion of  the  Circuit  Court  of  Appeals  Inevita- 
bly leads  to  that  result  Mrs.  Fisher  filed 
a  petition  setting  up  that  the  will  char:ged 
the  land  for  her  support.  Her  whole  claim 
rests  alone  upon  that  will,  Just  as  the  plain- 
tiff's title  in  this  partition  suit  rests  alone 
on  that  same  will.  The  court  took  away 
from  her  the  charge  made  on  the  land  by  the 
decree,  and  dismissed  her  petition  as  to 
Pfalzgraff.  Why  did  it  do  so?  We  find  the 
reason  stated  In  Ohio  River  R.  Co.  v.  Plsher, 
115  Fed.  929,  63  C.  0.  A.  411.  rrhe  Ohio 
River  Railroad  Company  and  Lewis  Pfalz- 
graff are  bona  fide  purchasers  for  valuable 
consideration,  without  notice,  from  H.  J. 
Fisher,  Jr.,  as  a  final  decree  declaring  his 
father's  will  invalid,  and  recognizing  his 
right  as  heir  at  law,  and  after  a  decree 
directing  the  trustees  and  executors  named 
in  the  will  to  convey  to  him  the  realty  and 
deliver  to  him  the  personalty.    This  decree. 
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filed  January  21,  1885,  inyested  H.  J.  Fisher, 
Jr.»  with  all  the  evidence  of  an  absolute  title. 
Then  these  appellants  purchased,  paid  their 
money,  entered  into,  and  remained  in  posses- 
sion of,  the  realty  thus  acquired.  *No  equity 
can  be  stronger  than  that  of  a  purchaser  who 
has  put  himself  in  peril  by  purchasing  for 
valuable  consideration  without  notice  of  any 
defect  In  the.  title.'  Boone  v.  Chiles,  10  Pet 
(U.  S.)  177,  9  L.  Ed.  388.  How  are  they 
affected,  as  respects  the  rights  of  Mrs.  Maria 
P.  Fisher,  by  the  bill  of  reviews  filed  in 
1890,  several  years  after  their  purchase? 
In  Rector  v.  Fitzgerald,  8  C.  0.  A.  277,  59 
Fed.  808.  we  find  this:  A  bill  of  complaint 
had  been  filed  by  R.,  and  a  final  decree  had 
been  entered  May  2,  1881,  dismissing  the 
bill.  R.  appealed  from  the  decree,  but  fail- 
ed to  prosecute  the  appeal,  and  it  was  dis- 
missed December  G,  1881.  On  February  29, 
1884,  one  F.  took  a  mortgage  on  lands,  the 
subject-matter  of  the  litigation,  from  one 
who  had  purchased  from  successful  party. 
On  April  29th,  thereafter,  R.  filed  his  bill  of 
reviews,  to  which  he  made  F.,  the  mort- 
gagee, and  his  mortgagor,  parties.  He 
sought  to  reverse  the  former  decree  for 
errors  appearing  on  the  record.  F.  pleaded 
his  equity  as  a  bona  fide  purchaser  without 
notice.  After  a  full  and  elaborate  discus- 
sion, the  court  held  that  the  purchaser  with- 
out notice  bona  fide,  after  a  final  decree  in 
favor  of  his  grantor,  had  a  title  which  could 
not  be  affected  by  a  decree  rendered  on  a 
bill  of  review  subsequently  filed;  that  the 
bill  of  review  will  not  be  regarded  as  a  con- 
tinuation of  the  original  suit,  so  as  to  affect 
a  person  purchasing  the  property  in  contro- 
versy in  good  faith  from  the  successful 
pdrty,  after  a  final  decree  and  without  notice 
of  any  Intention  to  file  a  bill  of  review. 
This  case  cites  Ludlow's  Heirs  v.  Kidd*s 
Ex'rs,  3  Ohio,  541."  The  opinion  cites  other 
cases  to  the  same  effect  The  plaintiffs  In 
this  suit  and  Pfalzgraff  were  parties  before 
the  court  in  that  suit  The  bill  of  review 
made  Pfalzgraff  a  party,  and  set  up  his  pur- 
chase from  Henry  J.  Fisher,  and  these 
plaintiffs  were  parties,  and  Mrs.  Fisher's 
petition  set  up  her  title  to  support  under  the 
will,  and  the  title  of  the  trustees  under  the 
will  was  before  the  court,  and  upon  the 
whole  record,  with  all  the  parties  before  the 
court,  the  Circuit  Court  of  Appeals  did  de- 
cide that  Pfalzgraff,  by  reason  of  his  pur- 
chase from  young  Fisher  before  the  decree 
annulling  the  will  had  been  reversed,  took 
good  title,  and  that  such  reversal  did  not 
affect  his  title,  and  denied  Mrs.  Fisher  re- 
lief against  him,  stating,  as  a  reason  there- 
for, that  he  was  a  bona  fide  purchaser. 
Now,  if  Mrs.  Fisher's  claim  under  the  will 
could  not  be  sustained  against  Pfalzgraff, 
how  can  the  claim  of  the  plaintiffs  to  parti- 
tion be  sustained?  Her  claim  was  identical 
In  character  with  that  of  the  plaintiffs. 
Both  her  rights  and  their  rights  rest  on  the 
will.    If  the  reversal  of  the  decree  annul- 


ling the  will  did  not  affect  Pfalzgraff*s  title 
as  to  Mrs.  Fisher,  how  could  It  affect  his 
title  as  to  other  devisees?  They  both  stand 
on  the  same  footing.  It  is  true,  Mrs.  Fisher 
had  joined  in  deeds  of  her  husband  to  pur- 
chasers, among  them  the  deed  to  Pfalzgraff, 
and  it  is  said  that  the  decree  against  her 
went  only  upon  the  theory  of  estoppel 
against  her  claim  arising  from  those  deeds; 
but,  under  our  Code,  a  wife's  joining  in  a 
deed  is  no  warranty.  At  any  rate,  the  court 
gave,  as  the  first  reason  for  denying  her  re- 
lief, the  reason  that  Pfalzgraff  was  protected 
because  he  was  a  purchaser  for  valuable 
consideration.  If  estoppel  was  a  reason  for 
the  decree,  so  is  the  fact  that  Pfalzgraff  was 
an  Innocent  purchaser.  Both  reasons  moved 
the  decree;  both  reasons  were  involved  in 
the  record;  both  are  included  In  the  decision; 
both  are  within  the  ratio  decidendi;  both 
equally  bar  plaintiffs  from  hurting  Pfalzgraff. 

Limitation. 

Another  matter.  I  think  Pfalzgraff  is 
protected  by  the  statute  of  limitations.  We 
cannot  say  that  he  is  denied  this  defense 
because  of  Henry  J.  Fisher,  his  grantor,- 
having  been  co-owner  with  the  plaintiff. 
Fisher  conveyed  the  entire  tract  to  Pfalz- 
graff by  deed,  and  Pfalzgraff  went  into  ac- 
tual possession.  This  was  an  ouster  of  the 
co-owner,  and  the  statute  began  at  once  to 
run.  Talbott  v.  Woodford,  48  W.  Va.  449, 
37  S.  £}.  580.  But  It  is  said  that  because  the 
decree  avoiding  the  will  of  the  elder  Fisher 
was  yet  standing  when  Pfalzgraff  pur- 
chased, that  decree  prevented  the  plaintiff 
from  suing,  and  that  the  statute  would  not 
begin  until  the  decree  was  rendered,  Feb- 
ruary 7,  1894.  Pfalzgraff  had  done  every- 
thing he  possibly  could  do,  everything  the 
law  required  him  to  do,  to  work  an  ouster 
so  as  to  have  the  benefit  of  the  statute.  He 
held  possession  actual  under  a  deed  convey- 
ing legal  title,  claiming  against  the  world. 
Shall  we  hold  him  responsible,  and  deny  him 
this  plea,  because  of  the  misfortune  which 
happened  to  the  plaintiff's  title  from  that 
erroneous  decree?  He  Is  not  chargable  with 
it  He  was  no  party  to  that  suit  Its  de- 
cree could  not  affect  him,  a  stranger  to  the 
record,  and  yet  It  Is  sought  to  take  away 
from  him  his  land  just  as  if  he  were  a  party, 
to  bind  him  by  indirection,  when  he  Is  not 
directly  bound.  A  right  of  entry  existed 
the  moment  Pfalzgraff  took  possession,  re- 
gardless of  the  Impediment  to  the  plaintiffs 
from  that  decree.  An  erroneous  decree, 
when  reversed.  Is  considered  never  to  have 
been  the  law.  1  Blackstone,  69.  Our  statute 
of  limitation  makes  no  such  exception,  and 
It  is  familiar  law  that  no  exceptions  from 
the  statute  are  allowed  but  those  specified  in 
the  statute.  The  Legislature  having  made 
certain  exceptions,  the  courts  cannot  add 
others.  A  landowner,  to  avoid  the  statute, 
pleaded  that  an  act  of  Congress  forbade 
the  survey  or  marking  of  land  within  an 
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Indian  reservation,  and  the  beginning  corner 
of  his  land  was  within  the  Indian  country, 
and  no  other  comer  marked,  and  he  was 
thus  forbidden  by  the  law  to  make  a  survey. 
Chief  Justice  Marshall  said:  "The  claim  of 
the  plaintiffs  to  be  excepted  from  the  act  Is 
not  based  on  the  character  of  the  defendant's 
possession,  but  on  the  Impediment  to  the 
assertion  of  their  own  title."  So  I  say  in 
this  case.  "It  has  never  been  determined 
that  the  impossibility  of  bringing  a  case  to 
a  successful  issue  from  causes  of  uncertain 
duration,  though  created  by  the  Legislature, 
shall  take  the  case  out  of  the  operation  of 
the  statute,  unless  the  Legislature  shall  so 
declare  its  will."  Mclver  v.  Ragan,  2 
Wheat  (U.  S.)  25,  4  L.  Bd.  176;  Angell  on 
Lim.  c.  87,  §  480.  It  has  been  held  that  an 
injunction  does  not  stop  the  statute,  unless 
it  makes  that  exception,  nor  absence  of  the 
defendant  so  that  he  cannot  be  sued.  1  Rob. 
Prac.  606,  616;  Wood  on  Lim.  §  243.  Pfalz- 
graff  did  not  bring  the  suit  to  nullify  the 
will.  That  was  done  and  ended  by  final 
decree  before  he  had  anything  to  do  with 
the  land.  He  did  nothing  to  obstruct  a  suit 
The  decree  was  simply  an  event  for  which 
he  was  in  no  wise  responsible,  and  it  ought 
not  to  affect  him. 


(60  W.  Va.  118) 

DODRILL'S  EX'RS  v.  GREGORY'S 
ADM'R. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  6,    1906.    Rehearing  Denied  June 
2,    1906.) 

1.  Bills  and  NoTsa— Payment— Bubdbn  of 
Pboof. 

In  an  action  upon  a  promissory  note, 
where  payment  is  relied  on  as  a  defense,  the 
burden  is  on  the  defendant  to  prove  such  de- 
fense by  a  preponderance  of  the  testimony. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  7, 
Cent.  Dig.  Bills  and  Notes,  S  1695.] 

2.  Same— Pbesumption  of  Payment. 

Where  an  action  is  brought  upon  a  prom- 
issory note,  and  on  the  trial  it  is  admitted  that 
the  note  was  found  among  the  papers  of  the 
maker  after  his  death,  there  arises  from  this 
admission  a  presumption  that  the  note  was  paid, 
but  not  such  a  presumption  as  changes  the 
burden  of  proof  to  show  payment;  the  fact 
of  the  note  having  been  so  found  being  a  matter 
which  can  be  given  in  evidence  by  the  de- 
fendant to  show  payment 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  f§  1696,  1697.] 

8.   TBL^L— INBTBUCTIONS. 

An  instruction  which  tells  the  jury  *Mf 
they  believe,"  instead  of  "if  they  believe  from 
the  evidence,"  they  shall  find,  etc.,  is  not  er- 
roneous, if  in  another  part  or  the  instruction, 
or  in  other  instructions  given  in  the  case,  the 
attention  of  the  jury  is  specifically  directed  to 
the  evidence  b^  telling  them  that  they  shall 
base  their  verdict  thereon. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  §  535] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Conrt,  Webster  County. 

Action  by  O.  Mc.  DodriU's  executors  asalnst 

V.  S.  Gregory's  administrator.    Judgment  for 


plaintiffs,  and  defendant  brings  error.    Af- 
flrmed. 

Linn,  Byrne  ft  Cato,  for  plaintiff  in  error. 
B.  H.  Morton,  for  defendants  In  error. 

SANDERS,  J.  This  is  an  action  of  as- 
sumpsit, brought  in  the  circuit  court  of  Web- 
ster county,  by  C.  Mc.  Dodrlll  against  Sher- 
man Gregory,  administrator  of  the  estate  of 
v.  S.  Gregory,  deceased.  DodriU  having  died, 
the  action  was  revived  in  the  name  of  his  ex- 
ecutors. The  object  of  the  action  is  to  reooT- 
er  the  balance  claimed  to  be  due  on  a  note  ex- 
ecuted by  V.  S.  Gregory,  in  his  lifetime^  to 
C  Ma  Dodrlll.  The  defendant  filed  two  spe- 
cial pleas,  which,  however,  are  not  copied  into 
the  record^  and  also  filed  the  plea  of  Bonas- 
sumpsit  On  the  trial,  which  resulted  in  a 
Judgment  in  favor  of  the  plaintiffs,  it  was  ad- 
mitted that  the  note  sued  on  was  found  in  the 
papers  of  V.  S.  Gregory  after  his  death. 

The  plaintiffs  claim  that  the  note  in  ques- 
tion was  left  with  Gregory  by  Dodrlll,  for 
the  purpose  of  having  Gregory  Indorse  a  cred- 
it thereon,  and  that  it  has  not  been  paid.  The 
Jury,  after  hearing  all  the  evidence,  found 
this  fact  for  the  plalntiffis,  which  was  ai^rov- 
ed  by  the  trial  Judge,  and  we  cannot  disturb 
this  finding,  unless  the  evidence  wholly  fails 
to  establish  the  plaintiffs'  case.  Upon  a  re- 
view and  careful  consideration  of  the  evi- 
dence, we  not  only  conclude  that  the  verdict 
is  Justified  thereby,  but  think  it  is  eminoitly 
proper. 

The  defendant  complains  that  the  court  Im- 
properly, instructed  the  Jury  for  the  plaintiffs. 
The  first  instruction  told  them  that  the  bur- 
den was  on  the  defendant  to  show,  by  a  pre- 
ponderance of  the  testimony,  that  the  note 
in  question  had  been  paid.  This  proposition 
is  so  elementary  that  it  is  hardly  necessary 
to  refer  to  it  But  it  is  said  that,  inasmuch 
as  the  note  was  found  among  the  papers  of 
Gregory  after  his  death,  this  rule  does  not 
obtain.  We  fail  to  observe  the  distinction. 
From  the  possession  of  the  note  by  Gr^ory. 
there  arises  a  presumption  of  payment — not 
such  a  presumption,  however,  as  changes  the 
burden  of  proof  as  to  showing  payment, 
which  is  always  with  the  defendant  If  the 
note  had  been  held  by  Dodrlll,  its  Ititro- 
duction  in  evidence  would  have  made  a  prima 
facie  case.  It  being  found  among  the  pap^s 
of  Gregory,  however,  it  was  necessary  to  show 
something  more,  in  order  to  make  such  case; 
that  is,  that  the  note  was  placed  in  Gregory's 
hands  for  a  specific  purpose.  This  was 
shown,  and,  if  the  defendant  relied  upon  pay- 
ment, the  burden  was  upon  him  to  establish 
his  defense  by  a  preponderance  of  the  evi- 
dence. But  again,  in  instruction  No.  2,  the 
court  fully  instructed  the  Jury  upon  this 
question.  They  were  told  that  the  possession 
of  the  note  was  prima  facie  evidence  of  its 
payment,  and,  in  the  absence  of  proof  to  tlis 
contrary,  such  evidence  would  create  a  pre- 
sumption of  payment,  and  were  further  told 


W.  Va.) 


WILLIAMS  T.  VIRGINIA-POCAHONTAS  COAL  Ca 


928 


that,  while  such  presumption  would  arise 
from  its  possession,  yet  It  could  be  rebutted 
by  proof  to  the  contrary;  and  in  instruction 
A  for  the  defendant  the  court  Instructed  the 
Jury  that  the  possession  of  a  note  for  the  pay- 
ment of  money,  after  It  falls  due,  is  presump- 
tive evidence  of  the  payment  thereof. 

Instruction  No.  2  is  also  criticised  because 
It  is  said  that  the  Jury  were  not  directed 
to  be  controlled  by  the  evidence,  but  that  they 
are  told  "if  they  believe^"  and  not  that  "if 
they  believe  from  the  evidence,"  that  they 
should  find,  etc.  We  do  not  think  this  In- 
struction subject  to  this  criticism,  because  it 
does  not  omit  to  tell  the  Jury  that  they  shall 
be  governed  by  the  evidence,  but  this  fact  is 
especially  called  to  their  attention  in  the  be- 
ginning of  the  instruction,  wherein  the  court 
instructs  them  that,  in  arriving  at  their  ver- 
dict, only  such  evidence  as  was  actually  intro- 
duced, and  not  any  evidence  sought  to  be  In- 
troduced and  excluded  by  the  court,  is  to  be 
considered  by  them.  And  then  again,  in  an- 
other part  of  the  instruction,  the  evidence  is 
referred  to.  Therefore  we  think  these  in- 
structions are  free  from  criticism,  and  were 
proper  to  be  given,  and,  upon  the  whole,  we 
think  the  Jury  were  fairly  instructed  as  to 
the  law  of  the  case. 

The  Judgment  of  the  circuit  court  is  there- 
fore affirmed. 


(60  w,  Va.  289) 

WILLIAMS    T.     VIRGINIA-POOAHONTAS 
COAL  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  1,  1906.    Rehearing  Denied 

Jmie  2,  1906.) 

1.  Forcible  Entry  and  Detainer— Ques- 
tions FOR  Jury— Contract  op  Sale— Per- 
formance —  Deficiency  in  Quantity  — 
Waiver. 

li.  by  contract  in  writing  agreed  to  sell  and 
convey  to  B.,  "or  whomsoever  be  might  desig- 
nate," his  land  on  which  he  then  resided  contain- 
ing 250  acres  more  or  less  at  the  price  of  $25 
per  acre,  the  purchaser  to  have  the  right  to 
survey  the  land.  B.  turned  the  contract  over 
to  V.-P.  Coal  Co.,  which  caused  the  land  to 
be  surveyed,  and  by  actual  survey  the  same  was 
found  to  contain  208.03  acres.  One  line  was 
run  "N.  49°  45'  W.  931  feet  to  a  stake  at  or 
near  two  spruce  pines  on  the  foot  of  the 
hill  comer  to  the  small  mill  tract  with  the 
lines  of  the  same,*'  etc.  L.  afterwards  as- 
certained that  the  call  for  the  mill  tract  was 
a  mistalce,  that  the  two  spruce  pines  marked 
as  corner. were  over  500  feet  short  of  the  cor- 
ner of  the  mill  tract,  which  excluded  1.54  acres 
of  land  intended  to  be  sold  to  B.  The  V.-R  Coal 
Go.  caused  a  deed  to  be  prepared  and  pre- 
sented to  L.,  to  be  executed  to  itself  for  the 
208.03  acres,  when  L.  informed  the  coai  com- 
pany of  the  mistake,  and  that  the  deed  did  not 
include  all  his  land  by  the  description  it  con- 
tained. The  vendee  elected  to  accept  the  deed 
as  written  which  was  executed  and  delivered, 
and  it  paid  for  the  208.03  acres  only,  but  took 
possession  of  the  whole  tract.  It.  afterwards 
conveyed  to  W.  the  1.54  acres.  W.  brought 
his  action  of  unlawful  entry  and  detainer  for 
the  1.54  acres.  Whether  the  vendee  had  notice 
prior  to  the  execution  of  the  deed  that  the 
description  contained  in  the  deed,  made  by  actual 


survey  and  marked  on  the  ground,  ezdnded  the 
1.54  acres,  and  that  it  accepted  such  deed  with 
notice  of  that  fact,  was  a  question  for  the 
determination  of  the  jury. 
2.  Estoppel— Contract  fob  Sale  of  Land- 
Deficiency  IH  Quantity— Waiver. 

Where  a  tract  of  land  has  been  sold  by 
written  contract  at  a  stipulated  price  per  acre» 
the  survey  thereof  to  be  made  by  the  purchaser, 
and  the  surveyor  of  the  purchaser  and  the 
vendor  by  mistake  and  by  actual  survey  so  run 
the  lines  that  a  part  of  the  tract  so  sold  is  ex- 
cluded from  the  description  contained  in  the 
deed,  and  before  deed  is  executed  the  vendor 
discovers  the  mistake  and  notifies  the  vendee 
thereof,  and  the  vendee  elects  to  and  does  ac- 
cept such  deed  excluding  a  part  of  the  tract, 
and  pays  for  the  quantity  described  in  the 
deed  according  to  the  courses  and  distances  as 
marked  on  the  ground  by  the  surveyor  and  set 
out  in  the  deed,  the  vendee  will  be  estopped 
from  claiming  that  part  so  excluded. 
(Syllabus  by  the  Court) 

Error  to  Clrcoit  Court,  McDowell  County. 

Action  by  the  Virglnia-Pocahontas  Coal 
Company  against  B.  P.  Williams.  There 
was  judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Geo.  E.  Price  and  Rucker,  Anderson  & 
Hughes,  for  plaintiff  In  error.  Strother,  Tay- 
lor &  Strother,  for  defendant  in  error. 

McWHORTEB,  P.  A.  D.  Beavers  and  wife 
owned  a  tract  of  255  acres  of  land  on  Clear 
fork  of  Tug  river,  in  McDowell  county.  On 
the  26th  day  of  March,  1877,  they  conveyed  by 
deed  to  Martha  J.  Barnett  the  western  end  of 
said  tract,  containing  5  acres,  upon  which 
Barnett  built  a  mill,  after  which  the  tract  so 
conveyed  was  known  as  the  "Barnett  Mill 
Tract."  On  the  20th  of  August,  1896^  by  deed 
of  that  date  Beavers  and  his  wife  conveyed 
the  remainder  of  said  tract  of  255  acres  to 
T.  A.  Lambert  On  the  29th  of  November, 
1901,  T.  A.  Lambert,  by  contract  in  writing 
agreed  to  sell  the  said  residue  of  the  tract 
and  to  convey  the  same  with  covenants  of 
general  warranty  **to  William  J.  Brown  or 
whomsoever  he  may  designate."  In  said 
agreement  It  was  provided:  "The  titles  to 
the  property  are  to  be  passed  on  by  the  at- 
torney of  the  purchasers  by  February  1, 1902, 
and  said  purchasers  are  to  have  the  right  to 
survey  the  land,  which  survey  is  to  be  com- 
pleted six  months  from  January  1,  1902,  and 
I  am  to  have  the  right  to  have  a  representa- 
tive with  the  surveyor.  The  said  Wm.  J. 
Brown  or  the  purchasers  to  be  designated  by 
him  shall  have  the  privilege  at  any  time,  to 
anticipate  the  deferred  payments."  The  said 
agreement  described  the  land  as  "containing 
250  acres  more  or  less  at  the  price  of  $25 
per  acre  and  an  additional  sum  of  $500  for 
the  improvements,"  and  then  provides  for  the 
terms  of  payment  Under  this  contract  the 
Virglnia-Pocahontas  Coal  Company,  being 
the  party  to  whom  said  Brown  directed  the 
land  to  be  conveyed,  caused  the  same  to  be 
surveyed,  and  upon  such  survey  the  tract  was 
found  to  contain  208.03  acres.  The  attorney 
for  the  yirginia-Pocahontaa  Coal  Company; 
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took  the  description  made  by  the  surveyor 
and  prepared  a  deed  to  be  executed  by  the 
said  Lambert,  which  deed  was  dated  the  1st 
day  of  October,  1902,  and  was  duly  acltnowl- 
edged  by  Lambert  and  his  wife  on  the  13th 
day  of  December,  1902.  The  description  con- 
tained in  this  deed  did  not  include  the  whole 
of  the  land  agreed  by  Lambert  to  be  sold  to 
Brown.  By  mistake  or  otherwise  in  making 
the  survey  there  was  a  small  piece  containing 
1.54  acres  not  included  within  said  survey. 
On  the  17th  day  of  April,  1903,  T.  A.  Lambert 
and  Evaline,  his  wife,  conveyed  by  deed  of 
that  date.  In  consideration  of  $3,000,  the  said 
1.54  acres  to  B.  F.  Williams.  After  the  con- 
veyance to  the  Virginia- Pocahontas  Coal  Com- 
pany the  vendee  entered  Into  possession  of 
the  said  land,  including  the  1.54  acres,  which 
included  part  was  entered  upon  by  Richard 
Collins,  the  tenant  of  the  said  Vlrglnla-Poca- 
hontas  Coal  Company.  On  the  10th  day  of 
August,  1903,  the  said  B.  F.  Williams  sued 
out  of  the  circuit  court  of  McDowell  county 
his  summons  In  imlawful  entry  and  detainer 
against  the  Vlrginla-Pocahontas  Coal  Com- 
pany and  Richard  Collins  to  recover  the  pos- 
session of  said  tract  of  1.54  acres  of  land. 
On  the  17th  day  of  September,  1903,  "on  mo- 
tion of  the  plaintiff  by  counsel  the  summons 
or  declaration  and  notice  in  this  case  Is 
docketed,"  and  upon  motion  of  the  plaintiff 
an  order  of  survey  was  made  requiring  W.  T. 
Tabor,  the  surveyor  of  McDowell  county,  to 
go  upon  the  land  In  controversy  and  do  such 
surveying  as  might  be  desired  by  any  of  the 
parties  to  the  action  and  make  report  to  the 
next  term  of  court,  giving  the  parties  ten 
days'  notice  of  the  time  when  he  would  ex- 
ecute the  order.     On  the  28th  of  December, 

1903,  the  defendants  appeared  and  entered 
their  plea  of  not  guilty  and  a  jury  was  im- 
paneled to  try  the  issue.  After  the  plaintiff 
had  Introduced  all  his  evidence  In  chief  and 
rested  his  case,  the  defendants  moved  the 
court  to  strike  out  the  evidence  and  direct 
the  jury  to  return  a  verdict  in  favor  of  the 
defendants,  of  which  motion  the  court  took 
time  until  a  future  day  of  the  term  to  con- 
sider. On  the  31st  day  of  December  the 
court  overruled  the  motion  to  strike  out  the 
evidence  and  to  direct  a  verdict  for  the  de- 
fendants, and  the  jury,  having  heard  all  the 
evidence  and  the  argument  of  counsel,  found 
for  the  plaintiff  the  posses.sion  of  the  land  in 
controversy  and  $500  damages  for  the  deten- 
tion thereof.  The  defendants  moved  to  set 
aside  the  verdict  and  grant  them  a  new  trial 
on  the  ground  that  the  same  was  contrary  to 
the  law  and  the  evidence,  and  moved  in  ar- 
rest of  Judgment,  of  which  motion  the  court 
took  time  to  consider.    On  the  8th  of  June, 

1904,  on  the  hearing  of  the  motion  to  set 
aside  the  verdict  and  grant  a  new  trial,  the 
plaintiff  announced  in  open  court  that  he 
waived  the  damages  awarded  him  by  the  said 
verdict,  and  the  court  overruled  the  motion 
to  set  aside  the  verdict  and  grant  a  new 
trial,  and  rendered  Judgment  upon  the  said 


verdict  for  the  possession  of  the  property  and 
the  plaintiff's  costs  of  the  action. 

In  the  course  of  the  trial,  the  defendants 
took  three  several  bills  of  exceptions  number- 
ed 1,  2,  and  3,  respectively,  which  were  sign- 
ed, sealed,  and  made  a  part  of  the  record  in 
the  case.  The  defendants  obtained  from  one 
of  the  judges  of  this  court  a  writ  of  error  and 
supersedeas.  The  first  bill  of  exceptions 
certifies  and  contains  all  the  evidence  ad- 
duced in  the  case  by  both  parties.  It  is  con- 
ceded that  the  purpose  and  intention  of  the 
contract  of  sale  made  by  Lambert  to  William 
J.  Brown  was  to  sell  and  convey  all  the  land 
then  owned  In  said  tract  by  T.  A  Lambert, 
and  which  was  then  occupied  by  said  Lam- 
bert, but  In  running  the  Hues  of  the  survey 
by  S.  M.  Taylor,  the  surveyor  of  the  defend- 
ant, the  line  "N.  49**  45'  W.  931  feet  to  a  stake 
at  or  near  two  spruce  pines  on  the  foot  of  the 
hill,  corner  to  the  mill  tract,"  stopped  short 
of  the  corner  of  the  mill  tract  by  several  hun- 
dred feet  It  Is  contended  by  defendants 
that  the  comer  of  the  mill  tract,  being  called 
for,  governs  and  should  be  made  the  point 
called  for  notwithstanding  the  comer  marked 
and  designated  by  the  surveyor;  In  other 
words,  it  controls  rather  than  the  courses  and 
distances.  It  is  true  Lambert  was  with  the 
surveyor  and  said  that  he  thought  that  they 
had  gone  far  enough  to  reach  the  comer  of 
the  mill  tract  Lambert  testifies  that  before 
the  execution  of  the  deed,  which  was  present- 
ed  to  him  by  the  defendant's  attorney  to  be 
executed,  he  gave  him  notice,  and  also  told 
Mr.  Taylor,  the  surveyor,  that  the  description 
made  by  the  surveyor  and  contained  in  the 
deed  did  not  include  all  the  land;  that  he 
notified  them  that  the  1.54  acres  of  land  was 
omitted  from  their  survey  and  was  not  con- 
tained in  the  deed,  and  states  that  Taylor, 
the  defendant's  surveyor,  ''made  a  plat,  or 
whatever  you  may  call  it,  of  this  1.53  or 
whatever  it  Is — ^fifty-six  hundredths — ^hemade 
a  plat  of  It  with  the  Bamett  tract,  including 
it  all  as  the  Bamett  tract  Including  the 
acre  and  fifty-six  hundredths,  or  whatever  It 
may  be,  he  included  that  in  the  Bamett  tract 
making  the  Bamett  tract  six  acres  and  some 
one-hundredths."  And  on  cross-examination 
was  asked:  "Q.  4.  You  have  further  stated 
that  this  tract  of  land  is  not  included  in  the 
deed  made  by  you  to  the  Virglnia-Pocahontas 
Coal  Company,  which  deed  was  made  by  you 
in  pursuance  of  this  contract  between  you 
and  Mr.  Brown.  Now,  I  will  ask  you  to 
please  explain  to  the  jury  why  it  was  that 
this  tract  of  land  was  included  in  the  land 
which  you  contracted  to  sell  to  Mr.  Brown, 
and  was  not  Included  in  the  deed  made  pur- 
suant to  that  contract?  A.  Do  you  want  me  to 
explain  it?  Q.  5.  Yes,  sir.  A.  Well,  I  enter- 
ed into  a  contract  with  Mr.  William  J.  Brown 
to  sell  him  my  land  on  Clear  fork,  on  which  I 
now  reside.  I  believe  the  contract  says,  con- 
taining 250  acres  more  or  less.  And  the  title 
was  to  be  passed  on  by  the  1st  day  of  January 
after  the  contract    We  entered  into  the  con- 
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tract  about  the  last  of  November  some  time. 
And  the  snrvey  shall  be  completed  by  the 
party  of  the  second  part  within  six  months 
from  the  date  of  the  contract.  The  party  of 
the  second  part  went  on  this  land  and  survey- 
ed it  and  prepared  a  deed  for  me  to  sign  and 
acknowledge,  but  before  I  signed  the  deed,  or 
acknowledged  it,  I  notified  them  that  this 
land  had  been  excluded  from  the  deed,  and 
that  it  hadn't  all  been  run  out  They  said 
they  would  look  after  that,  or  something. 
But  it  was  some  time,  I  believe  it  was  11 
months,  after  the  contract  was  made  until  I 
made  them  this  deed.  They  brought  me  a 
deed,  and  I  signed  and  acknowledged  it  and 
I  considered  that  that  other  land  was  mine. 
It  wasn't  included  in  the  deed.  They  failed 
to  run  out  all  the  land  I  had  that  was  included 
in  that  contract,  and  the  contract  Uad  expired 
some  four  or  five  months.  That  is  why  it 
wasn't  Included,  and  they  never  offered  to 
run  it  out,  and  never  tried  to  ascertain  wheth- 
er it  was  in  it  or.  not  Q.  6.  You  have  stated 
that  you  were  present  when  at  least  a  part  ot 
the  survey  of  your  land  was  made  by  Mr. 
Taylor.  State  whether  you  were  present 
when  Mr.  Taylor  ran  what  you  have  referred 
to  as  the  west  line  of  your  land,  and  the  line 
which  falls  short  of  the  mill  tract.  A.  1 
don't  think  I  understand  the  question. 
(Stenographer  read  question.)  Yes,  sir,  I  was 
present.  Q.  7.  Were  you  present  when  Mr. 
Taylor  established  the  extreme  western  limit 
of  that  land — ^the  line  farthest  down  Clear 
fork?  A.  Yes,  sir;  I  was  present  Q.  8 
Please  state,  if  you  know,  how  Mr.  Taylor 
happened  to  stop  there  and  fix  that  as  the 
extremity  of  your  land.  A.  Well,  sir,  at  the 
time  we  was  running  down  there  1  told  him 
when  we  got  down  there  that  we  was  at  the 
upper  end  of  the  Bamett  tract  There  was 
five  acres  sold  off  of  the  lower  end  of  my  land 
down  there  at  one  time,  and  I  supposed  that 
it  contained  five  acres.  I  had  never  saw  the 
papers,  and  didn't  know  where  this  line  was. 
I  told  him  I  didn't  want  to  sell  anything  that 
didn't  belong  to  me,  but  I  says  if  there  is  any- 
thing  more  than  five  acres  down  here  it  be- 
longs to  me,  and  we  run  across  there.  And 
then  Mr.  Taylor  run  out  this  Bamett  tract 
and  when  be  platted  it  it  had  six  acres  and 
something  in  it,  and  I  told  him  that  there 
wasn't  but  five  acres  in  the  Barnett  tract. 
But  after  that  I  came  over  here  and  looked 
at  the  records,  and  found  that  I  run  down  on 
that  side  of  the  creek.  Q.  9.  And  you  fur- 
ther told  him  that  that  was  the  comer  of  the 
Barnett  tract?  A.  I  didn't  know  whether  it 
was  the  corner  of  the  Barnett  tract  or  not.  I 
told  him  that  was  where  the  Bamett  tract 
set  in,  and  I  didn't  want  to  sell  anything  that 
didn't  belong  to  me,  and  that  in  case  it  was 
that  way,  we  had  better  stop  there.  After- 
wards I  found  that  my  line  extended  on  that 
side  of  the  creek,  but  not  on  the  other  side. 
I  told  him  if  there  was  anj'thing  more  than 
five  acres  of  it  it  belonged  to  me,  and  after 


he  platted  it  out  he  made  it  6  bs/ioo»  I  think, 
and  then  I  came  and  examined  the  records 
and  found  that  the  Barnett  tract  didn't  make 
that  much,  and  then  I  notified  the  company 
that  that  land  was  mine,  and  that  Mr.  Taylor 
hadn't  included  it  in  his  survey.  Q.  10.  Do 
you  know  whether  or  not  Mr.  Taylor  ever  sur- 
veyed your  land  more  than  once?  A.  No, 
sir;  if  he  ever  surveyed  it  more  than  once  1 
don't  know  it  I  have  no  recollection  of  it  Q. 
11.  The  deed  which  you  cixecuted  to  the 
Virginia-Pocahontas  Coal  Company,  filed  In 
this  case,  calls  for  this  line  us  running  to  the 
small  mill  tract  and  with  the  lines  of  the 
same.  Please  state  to  the  Jury  how  you  claim 
under  that  deed  that  this  land  which  lies 
between  where  Mr.  Taylor  stopped  on  that 
line  and  the  Barnett  Mill  tract— why  it  is  not 
included  in  this  deed?  A.  Well,  sir,  it  don't 
go  down;  that  is,  because  it  don't  go  down  to 
the  lower  end  of  my  survey.  The  creek  runs 
right  down  through  it  and  the  Bamett  tract 
on  the  upper  end  is  on  one  side  of  the  creek 
and  mine  is  on  the  other.  The  Bamett  tract 
don't  cross  the  creek,  and  we  stopped  up  op- 
posite the  Bamett  tract  thinking  that  it  took 
the  opposite  side  of  the  creek,  but  when  1 
found  out  better,  I  notified  the  company  or 
Mr.  Hurt  and  Mr.  Taylor,  that  X  had  some 
more  land  there." 

The  testimony  of  Lambert  concerning  his 
notifying,  before  the  execution  of  the  deed, 
the  attorney  and  agent  Mr.  Hurt  and  Mr. 
Taylor,  the  surveyor  of  the  defendant  of  the 
fact  that  the  deed  as  presented  to  him  did  not 
include  the  1.54  acres  In  controversy.  Is  not 
unequivocally  denied  by  the  parties  notified 
in  their  testimony;  and  Aaron  Collier,  a  wit- 
ness for  the  defendant  and  to  whom  Lam- 
bert surrendered  possession  of  the  property 
after  the  company  purchased,  on  cross-exam- 
ination admits  that  he  told  Hurt  that  Mr. 
Taylor  told  him  there  was  a  discrepancy  In 
the  land,  and  he  told  Taylor  to  see  Hurt  and 
tell  him  there  was  a  discrepancy  in  the  deed 
and  that  Taylor  thought  it  migbt  some  day 
give  trouble,  that  it  had  better  be  arranged, 
and  that  this  was  before  Lambert  executed 
the  deed,  strongly  tending  to  corroborate 
Lambert  that  he  had  called  attention  to  the 
fact  that  the  deed  did  not  include  the  land  in 
controversy.  It  appears,  and  seems  to  be  con- 
ceded, that  the  land  at  the  time  of  the  sale 
was  worth  about  $25  per  acre,  so  that.  In  re- 
ply to  the  statement  of  counsel  Lambert  never 
would  have  thought  of  claiming  that  he  had 
not  sold  the  land  in  controversy  to  defendant, 
"had  not  the  value  of  the  land  in  controversy 
mounted  from-  $25  per  acre  to  $2,000  per 
acre  In  the  brief  period  from  October  to  April, 
and  that  he  placed  enough  at  stake  to  justify 
Lambert  in  taking  long  chances  on  a  lawsuit 
against  his  vendee,"  it  might  with  equal  pro- 
priety be  said  on  the  other  hand  that,  the 
land  being  of  such  trifling  value  as  $25  per 
acre  when  defendant  was  notified  that  1% 
acres  were  excluded  from  the  deed,  it  was  not 
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considered  of  snfflcleDt  importance  to  take  up 
the  matter  and  correct  it  before  its  execution, 
and  defendant  was  satisfied  to  accept  the 
deed  as  prepared  by  its  attorney,  and  allowed 
it  to  be  so  executed,  excluding  the  small 
quantity  In  controversy.  This  was  a  pur- 
chase by  the  acre.  The  surveying  was  done 
by  the  vendee,  and  by  Its  own  survey  it  in- 
cluded 208.03  acres  only,  and  paid  for  that 
number  of  acres  only.  It  is  contended  by  de- 
fendant that  the  call  for  the  comer  of  the 
mill  tract  controls,  and  not  the  course  and 
distance  as  laid  down  in  the  survey,  and  cites 
Fulwood  V.  Graham,  1  Rich.  Law  (S.  O. )  491, 
where  it  is  said:  "All  the  cases  maintain 
that  in  locating  land  we  are  to  resort  first,  to 
local  boundaries;  second,  to  artificial  marks; 
third,  to  adjacent  boundaries;  fourth,  to 
courses  and  distances."  And  citing  Western 
Mining  and  Manufacturing  Ck).  v.  Gannel  Coal 
Co.,  8  W.  Va.  406,  where  the  same  order  of 
precedence  in  locating  boundary  lines  was 
adopted.  Ordinarily  this  may  be  the  correct 
order  of  precedence  where  there  are  no  con- 
trolling circumstances  and  the  face  of  the 
deed  only  Is  to  be  consulted. 

Counsel  for  defendants  contend  that  the 
construction  of  a  deed  is  a  question  of  law 
for  the  court,  tfnd  cite  4  Am.  &  R  E.  L.  809, 
where  it  is  said:  '*The  meaning  of  a  deed, 
that  is,  what  it  covers,  is  a  question  of  law 
for  the  court  What  the  boundaries  of  a  given 
piece  are  is  a  question  for  the  court  also; 
where  they  are  is  a  question  of  fact  for  the 
jury."  As  above  stated,  It  Is  true  the  con- 
struction of  the  deed  taken  alone  is  for  the 
court,  but  where  the  survey  has  been  made 
upon  the  ground,  as  in  the  present  case,  and 
a  line  and  comer  fixed  by  the  surveyor  and 
parties,  and  a  mistake  has  been  made  in  the 
location  of  such  line  or  comer  as  called  for  In 
the  survey,  and  it  has  become  a  question  of 
fact  as  to  whether  the  vendee  was  notified  of 
the  mistake,  and  whether,  being  so  notified, 
he  elected  to  adopt  the  description  made  by 
the  surveyor  and  caused  the  deed  to  be  pre- 
pared and  executed  in  accordance  with  such 
mistaken  call,  these  are  questions  of  fact  for 
the  jury.  In  Johnson  v.  Archibald,  78  Tex. 
96,  14  S.  W.  266,  22  Am.  St  Rep.  27,  it  is 
held:  "The  survey  as  actually  made  may 
always  be  shown  by  any  legal  evidence,  when 
in  fact  the  lines  were  run  upon  the  ground." 
And  "Whenever  the  evidence  is  suflicient  to 
induce  the  belief  that  the  mistake  in  a  survey 
Is  in  the  call  for  a  natural  or  artificial  object, 
and  not  in  the  call  for  course  and  distance, 
the  latter  will  prevail,  and  the  former  will 
be  disregarded."  And  further:  "The  dec- 
laration of  the  surveyor  who  made  the  survey 
Is  competent  evidence  to  show  that  the  mis- 
take therein  Is  in  the  call  for  a  natural  ob- 
ject, and  not  in  the  call  for  courfse  and  dis- 
tance." And  in  Tenant  v.  Hamhlefon,  3  Har. 
ft  J.  (Md.)  233.  It  Is  held:  "To  prove  the  loca- 
tion and  survey  of  a  tract  of  land  calling  to 
beglh  at  the  end  of  one  of  the  lines  of  another 


tract,  and  to  run  to  and  intersect  othtf  tracti, 
etc,  and  that  it  began  at  and  run  to  particular 
places  described  on  the  plots,  parol  evidence 
of  the  surveyor,  who  originally  located  and 
surveyed  the  tract  of  land,  was  admitted  as 
legal  and  competent  If  certain  tracts  d 
land,  called  for  by  a  junior  survey,  were 
surveyed  by  course  and  distance  when  the 
junior  survey  was  made,  then  the  grant  on 
such  junior  survey  passed  no  other  land  than 
was  included  by  such  survey."  In  4  Am.  & 
B.  E.  Lb  786,  It  is  said:  "Courses  and  dis- 
tances control  Incidental  calls  for  monuments, 
except  where  there  Is  a  clear  intention  shown 
to  make  such  calls  locative;  and  they  also 
control  indefinite  and  conflicting  calls  for 
monuments.  They  govern  where  surrounding 
circumstances  show  them  to  be  more  reliable, 
or  where  such  is  the  intention  of  the  parties, 
or  where  monuments  are  called  for  by  conjec- 
ture and  not  by  actually  running  out  the  lines 
upon  the  ground  according  to  rule.  Some- 
times a  fixed  and  visible  monument  Is  con- 
trolled by  course  and  distance** — ^and  authori- 
ties there  cited.  And  further  at  page  787, 
Id. :  "Calls  for  supposed  lines  or  for  lines  and 
comers  of  adjoining  surveys  which  were  not 
in  fact  established  at  the  date  of  the  deed 
which  calls  for  them,  or  at  the  time  that  the 
adjoining  or  prior  survey  was  made,  are  con- 
trolled by  the  courses  and  distances  given  in 
the  deed."  In  Bragg  v.  Lockhart,  11  Tex. 
160,  it  is  held :  ''Where  lands  are  partitioned 
and  the  lines  are  actually  run  and  martced  on 
the  ground,  the  courses  and  distances  cor- 
responding with  the  marked  lines  will  control 
a  call  for  the  comer  of  another  survey,  par- 
ticularly where  the  corner  of  such  other  sur- 
vey Is  not  well  established  and  marked  on  the 
ground;  and  subsequent  purchasers  will  be 
bound  by  the  actual  survey,  particularly 
where  the  lines  are  again  run  out  at  such 
subsequent  purchase.** 

There  is  no  question  In  case  at  bar  that  a 
mistake  was  made  in  fixing  the  comer  at  the 
two  spmce  pines  and  calling  for  the  corner 
of  the  mill  tract  which  comer  was  unknown 
at  the  time,  and  the  actual  survey  made 
failed  to  reach  the  comer  mentioned.  It  was 
not  known,  at  the  time,  by  the  parties  where 
that  comer  was.  It  was  a  question  of  fact  to 
be  decided  by  the  jury  whether  the  parties 
intended,  at  the  time  the  deed  from  Iiambert 
was  executed,  to  Include  all  the  land  contrnct- 
ed  to  be  sold  by  Lambert  to  Brown.  It  was 
obviously  the  intention,  indeed  it  Is  conceded 
that  at  the  time  the  survey  was  made  it  was 
the  intention,  to  Include  all  of  said  land,  but 
having  failed,  In  the  survey  made  upon  the 
ground  as  marked  out  by  the  surveyor,  to 
include  it  all,  If  the  contention  of  the  plalntUf 
is  correct,  that  the  defendant  was  notified  be- 
fore the  execution  of  the  deed  that  the  des- 
cription contained  in  the  deed  did  not  include 
all  the  land  contracted  to  be  sold  to  Brown 
or  his  assignees,  and  as  it  Is  shown  by  actual 
survey  made  by  the  defendant  that  the  tract 


W.  Va.) 


WILLIAMS  T.  VIRGINIA-POCAHONTAS  COAL  CO, 


927 


an  described  by  him  contained  only  206.08 
acres,  and  it  was  a  purchase  by  the  acre^  and 
defendant  company  paid  for  the  exact  qnan* 
tlty  set  ont  In  the  survey  and  deed,  the  de- 
fendant mnst  be  held  to  have  adopted  the 
actual  survey  of  the  tract  as  made  on  the 
ground  and  shown  In  the  deed  as  the  quan- 
tity of  land  It  Intended  to  purchase  and  have 
conveyed  to  It  by  said  deed.  This  is  really 
the  only  question  Involved  In  the  case.  The 
contract  of  sale  Is  merged  In  the  deed.  It 
was  clearly  a  sale  by  the  acre,  and  if  the  de- 
fendant had  notice  before  the  deed  was  ex- 
ecuted that  It  did  not  contain  all' the  land 
contracted  to  be  purchased,  it  elected  to  ac- 
cept the  survey  as  made  upon  the  ground,  the 
discrepancy  between  the  contract  and  the 
deed  being  called  to  its  attention.  It  elected 
to  accept*  the  conveyance  of  208.03  acres  as 
set  ont  in  the  description  made  by  itaelf,  and 
as  to  the  fact  whether  it  so  elected  to  accept 
the  description  made  by  itself  after  the  mis- 
take was  brought  to  its  attention,  or  whether, 
In  fact,  it  was  brought  to  its  attention  before 
the  execution  of  the  deed,  was  purely  a  ques- 
tion for  the  Jury.  Witness  Lambert  is  posi- 
tive in  his  testimony  as  to  notice  to  defend- 
ant before  the  execution  of  the  deed  which 
was  accepted  by  defendant  with  full  knowl- 
edge that  it  did  not  contain  the  land  in  con- 
troversy, and  the  Jury  found  that  the  deed 
was  so  accepted,  notwithstanding  the  exclu- 
sion of  the  1.54  acres  in  controversy. 

The  first  assignment  of  error  is  in  permit- 
ting the  deed  from  Lambert  and  wife  to 
Williams,  dated  April  17,  1903,  to  be  r^d 
to  the  Jury.  This  is  the  title  paper  under 
which  the  plaintiff  claims,  he  had  the  rig^t 
to  show  by  this  deed  what  he  claimed  and 
the  boundaries  of  his  land;  defendant  by 
their  counsel  do  not  attempt  to  give  any 
reasons  for  excluding  this  deed  and  we  see 
no  reason  why  It  should  not  go  to  the  Jury. 
It  is  claimed  that  the  court  erred  in  per- 
mitting T.  A.  Lambert  to  testify  that  the 
1.54  acres  were  not  included  in  the  deed 
to  the  defendant  company,  and  to  testify 
that  he  notified  the  defendant  company  of 
that  fact  before  it  entered  into  possession 
under  its  deed.  The  contention  of  the  plain- 
tiff in  the  case  was  that  the  comer  marked 
by  the  surveyor  as  two  spruce  pines  corner 
to  the  mill  tract  was  not  in  fact  the  comer 
of  the  mill  tract,  and  that  the  line  running 
to  that  corner  stopped  several  hundred  feet 
short  of  the  comer  of  the  mill  tract,  leaving 
the  land  here  in  controversy  excluded  from 
the  survey  then  made,  of  which  vendee  had 
notice,  and  the  testimony  only  amounted  to 
this,  if  the  court  construed  the  deed  to  prop- 
erly locate  the  corner  at  the  spruce  pines 
and  not  at  the  true  comer  of  the  mill  tract 
then  the  1.54  acres  were  not  included  in 
the  deed. 

It  is  also  claimed' that  the  court  erred  in 
overraling  defendant's  objection  to  the  ques- 
tion in  chief  propounded  to  Lambert  in  which 
ne  was  asked  whether  the  Virglnla-Pocahon- 


taa  Coal  Company  had  paid  him  for  the 
IM  acres,  his  answer  being  "No,  sir."  Be- 
cause it  is  claimed  that  the  same  is  wholly 
immaterial,  the  question  involved  being 
whether  or  not  that  land  was  conveyed  in 
the  deed.  The  question  was  perhaps  im- 
material, but  I  am  unable  to  see  in  what 
manner  it  could  prejudice  the  case  of  de- 
fendant It  was  a  certainty  that  it  had  not 
been  paid  for  under  the  deed.  The  sale  was 
by  the  acre  and  the  deed  called  for  a  fixed 
amount—- 208.08  acres.  Mr.  Hurt,  the  agent, 
attorney,  and  witness  of  defendant,  was  ask- 
ed by  the  defendant  why  the  company  had 
not  paid  for  the  land  in  controversy  and  he 
answered,  "Because  he  wouldn't  accept  it** 
This  was  objected  to  by  plaintiff  and  objec- 
tion sustained  after  the  answer  was  made. 
It  would  seem  that  the  ruling  of  the  court 
was  favorable  to  the  defendant  rather  than 
to  the  plaintiff;  that  the  answer  of  the  wit- 
ness tended  to  prove  the  reason  the  plain- 
tiff had  for  not  accepting  the  pay  for  the 
1.54  acres,  as  he  was  claiming  that  he  had 
not  sold  it  to  defendant,  and  why  counsel  for 
plaintiff  should  object  to  the  question  or 
answer  cannot  well  be  conceived. 

It  is  contended  that  the  court  erred  in 
allowing  the  map  and  report  of  W.  T.  Tabor, 
surveyor,  to  be  introduced  in  evidence  to 
the  Jury.  This  map  and  report  were  made 
in  response  to  the  order  of  survey  made  in 
the  case  showing  the  lines  and  boundaries 
of  the  land  In  question.  This  is  an  oflicial 
report  made  by  a  surveyor  of  the  court  aft- 
er giving  due  notice  to  the  parties,  as  re- 
quired by  the  order  of  survey,  no  exception 
was  taken  to  said  report,  the  introduction 
of  it  in  evidence  was  simply  objected  to  by 
the  defendant,  and  such  objection  was  over- 
raled  by  the  court  No  exceptions  being 
taken  to  the  report  the  court  did  not  err  in 
overmling  the  objection  to  its  Introduction 
as  evidence. 

Defendants  say  that  the  court  erred  in 
permitting  witness  Tabor,  surveyor,  who 
made  the  report,  to  testify  that  the  land  in 
controversy  was  not  included  In  the  deed 
to  defendant  company.  This  witness  had« 
under  the  order  of  the  court  in  this  case, 
surveyed  the  land  here  in  controversy  and 
knew  where  the  corner  was  made  by  the 
defendant's  surveyor  at  the  two  spruce 
pines,  and  knew  that  according  to  the  lines 
and  corners  of  that  survey  marked  on  the 
ground  it  was  impossible  that  the  1.54  acres 
here  in  controversy  could  be  included  in  the 
tract  of  208.03  acres  conveyed  by  Lambert 
to  defendant  company,  and  it  is  not  disputed 
that,  if  the  two  spruce  pines,  called  for  by 
the  deed,  are  the  true  comer  and  not  the 
comer  of  the  mill  tract,  the  deed  for  206.03 
acres  does  not  contain  the  land  here  in  con- 
troversy. 

It  is  said  the  court  erred  in  refusing  to 
strike  out  the  evidence  of  plaintiff  on  de- 
fendant's motion.  When  the  plaintiff  had 
introduced  all  his  evidence  in  chief,  defend- 
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ant  moved  to  exclude  the  plaintiff's  evidence 
froui  consideration  of  the  Jury  and  Instruct 
the  jury  to  find  a  verdict  in  favor  of  the  de- 
fendant, which  motion  was  overruled.  In 
the  trial  of  a  case,  when  the  evidence  of  the 
plaintiff  is  sufficient  to  sustain  a  verdict.  If 
rendered  for  the  plaintiff,  the  court  will  not 
sustain  a  motion  to  exclude  the  plaintiff's 
evidence  from  the  jury. 

It  is  further  contended  that  the  court  erred 
In  not  permitting  defendant's  witness  Hurt, 
who  was  the  agent  and  attorney  of"  defend- 
ant company,  "to  answer  the  question  In 
chief  as  to  whether  the  Vlrginla-Pocahontas 
Coal  Company  was  ready  and  willing  to 
pay  for  the  laud  in  controversy  in  this  case 
according  to  the  terms  of  the  contract  be- 
tween Lambert  and  Brown."  If  it  was  true 
that  the  defendant  company  had  accepted 
the  deed  with  notice  of  the  fact  that  the 
description  contained  in  the  deed  did  not  in- 
clude the  land  in  controversy,  the  answer 
was  Immaterial,  the  minds  of  the  contract- 
ing parties  had  changed,  and  by  so  accepting 
the  deed  as  executed,  with  notice  of  the 
change  In  the  survey,  the  Intention  of  the 
parties  was  to  exclude  the  1.54  acres,  and 
it  had  become  immaterial  whether  the  de-* 
fendant  was  ready  and  willing  to  pay  for 
the  1.54  acres  or  not 

The  defendant  says  that  the  court  erred 
in  refusing  to  give  instructions  Nos.  1  and 
2  asked  for  by  the  defendant.  These  in- 
structions asked  the  court  to  tell  the  jury 
that  the  land  described  in  the  deed  from 
Lambert  to  the  Vlrginla-Pocahontas  Coal 
Company  extends  to  and  runs  with  the  lines 
of  the  Barnett  Mill  tract,  and  if  the  jury 
believe  from  the  evidence  that  the  land  in 
controversy  was  a  part  of  said  tract  of  land 
then  they  must  find  for  the  defendant.  This, 
of  course,  asks  the  court  to  construe  the 
deed  in  accordance  with  the  theory  of  the 
defendant,  but  the  facts  have  been  shown 
that  the  actual  survey  made  by  the  defend- 
ant upon  tlie  ground  failed  by  mistake  to 
reach  the  mill  tract,  and  the  surveyor  and  the 
vendor  Lambert,  who  was  with  him,  suppos- 
ing they  had  reached  the  mill  tract,  marked 
a  corner  which  lacked  more  than  500  feet 
of  extending  to  the  mill  tract.  The  agent 
and  attorney  of  the  defendant  prepared  the 
deed  and  presented  it  to  Lambert  to  be  exe- 
cuted some  time  after  the  surveying  was 
done,  and,  in  the  meantime,  Lambert  had 
discovered  the  mistake  that  had  been  made 
and  informed  the  defendant  that  the  descrip- 
tion, as  contained  In  the  deed,  did  not  in- 
clude all  the  land  that  he  owned  there  and 
had  agreed  in  his  contract  with  Brown  to 
sell.  The  defendant  chose  to  accept  the 
deed  excluding  a  small  portion  of.  the  land 
and  which  is  that  in  controversy  here,  only 
paying  for  that  which  it  got  under  the  deed, 
hxiug  the  corner  at  the  two  spruce  pines  so 
fixed  by  Its  surveyor  and  Lambert,  and,  hav- 
ing so  accepted  the  deed  with  notice  of  the 
mistake,  It  is  estopped  from  claiming  lands 


which  are  not  Included  within  the  boandary 
marked  upon  the  ground  by  its  rarveyor.  If 
there  were  no  circumstances  throwing  doubt 
upon  the  intention  of  the  parties  showing 
that  a  mistake  had  been  made  and  that  botili 
parties  had  become  cognizant  of  the  fact 
of  such  mistake  before  the  execution  of  the 
deed,  it  would  have  been  proper  for  the 
court  to  give  said  instructions;  but  where 
a  question  of  fact  comes  so  prominently  to 
the  front,  raising  the  question  of  the  mistake 
and  the  subsequent  action  of  the  parties 
with  the  knowledge  thereof,  the  court  would 
not  be  warranted  in  construing  the  deed  ac^ 
cording  to  the  theory  of  either  party,  but  the 
question  of  fact  must  be  left  open  for  the 
Jury.  To  make  the  instructions  good  there 
should  have  been  added  to  them  something 
to  this  effect:  "Unless  the  jury  further  be- 
lieve from  the  evidence  that  a  mistake  was 
made  in  fixing  the  corner  of  the  tract,  so 
conveyed  by  Lambert  to  the  defendant;  at 
the  two  spruce  pines  instead  of  the  comer 
of  the  Barnett  Mill  tract,  as  called  for,  there- 
by excluding  the  1.54  acres  here  in  contro- 
versy, of  which  mistake  the  defendant  was 
notified  prior  to  the  execution  and  delivery 
of  the  deed  to  it,  and  that  it  accepted  the 
deed  notwithstanding  it  did  not  include  the 
land  in  controversy."  Without  such  modi- 
fication the  court  did  not  err  in  refusing 
the  instructions. 

For  the  reasons  herein  given  the  court  did 
not  err  in  refusing  to  set  aside  the  verdict 
of  the  Jury  and  grant  the  defendants  a  new 
trial,  and  the  judgment  of  the  court  must 
be  affirmed* 


(9  W.  Va.  MS) 
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Tax  Commissioner,  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  16,  1905.) 

1.  Taxation— Mining  Leasb— Chattel  BbaIi 
—Assessment  to  Lessee. 

A  sealed  writing  witnesses  that  "the  les- 
sors do  demise,  let  and  lease  for  coal  minine 
and  coke  manufacturing  purposes  for  a  perioa 
of  thirty  years"  a*  tract  of  land;  and  that 
the  lessors  "do  also  grant  unto  the  lessee 
the  sole  and  exclusive  right  and  privilege  of 
mining,  shipping  and  selling  the  coal  from  the 
above  leased  premises  *  *  *  and  the  right  to 
erect  and  use  all  buildings  and  structures  nec- 
essary for  the  purposes  of  mining,  coking  and 
shipping  the  coal  and  coke";  and  also  that  **it 
is  expressly  agreed  between  the  respective  par- 
ties to  this  lease  that  if  at  the  expiration  of 
the  said  period  of  thirty  years,  all  the  avail* 
able  merchantable  coal  which  can  be  profitably 
mined,  and  which  is  hereby  let  to  the  lessee  for 
that  purpose,  has  not  been  mined  and  removed, 
then  the  lessees  shall  have  the  privilege  of  an 
extension  of  this  lease  upon  the  same  terms  and 
conditions  as  those  hereinbefore  set  forth,  for 
a  reasonable  additional  time  until  the  whole 
of  said  coal  can  be  so  mined  and  removed." 
The  writing  provided  for  a  rent  or  royalty  to 
the  lessors  of  ten  cents  a  ton  for  all  coal  mined, 
and  also  contained  a  clause  of  forfeiture  for 
non-compliance  by  the  lessee  with  the  covenants 
of  the  writing.  Held,  that  this  writing  created 
a  lease,  a  chattel  real,  taxable  to  the  leasee  un- 
der chapter  85,  p.  285^  Acts  of  1905u 
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2.  Samb—Doubls  Taxation. 

Chapter  35,  p.  285,  Acts  of  1905,  in  its 
taxation  of  chattels  real  is  not  in  violation,  as 
double  taxation  or  otherwise,  of  the  state  Con- 
stitntion. 

8.   CONSTITUTIOWAL     LaW— DUB     PBOCESS     OF 

Law— Equal  Protection  of  Laws— Taxa- 
tion OF  Lease  as  Pbbsonalty. 

Chapter  35,  p.  285,  Acts  of  1905,  is  not  in 
violation  of  amendment  14  of  the  national  Con- 
Btitution,  as  wanting  due  process  of  law,  or 
denying  equal  protection  of  the  law. 
(Syllabus  by  the  Court.) 

Appeal  from  Circnit  Court,  Fayette  County. 

Bill  by  the  Harvey  Coal  &  Coke  Company 
against  C.  W.  Dillon,  tax  commissioner,  and 
others.  Decree  for  defendants  and  plaintiff 
appeals.    Affirmed. 

St.  Clair,  Walker  &  Summerfield,  Brown, 
Jackson  &  Knight,  Vinson  &  Thompson, 
Rucker,  Anderson  &  Hughes,  Sheppard'  & 
Goodykoontz,  and  Jos.  H.  Gaines,  for  appel- 
lant C.  W.  Dillon,  Mollohan,  McCUntic  & 
Mathews,  and  Geo.  C  Baker,  for  appellees. 

BRANNON,  P.  The  Harvey  Coal  &  Coke 
€k>mpany,  a  corporation,  presented  to  the 
Honorable  W.  R.  Bennett,  judge  of  the 
circuit  court  of  Fayette  county,  a  chancery 
bill  setting  up  that  on  20th  of  May,  1893,  it 
made  a  contract  with  Morris  Harvey  and 
others  for  the  purchase  of  all  the  coal  in  the 
Sewell  seam  in  certain  land,  together  with 
the  right  to  enter  upon  the  surface  and  use 
flo  much  of  the  surface  as  might  be  required 
in  mining,  for  which  the  compaiiy  was  to 
pay  Harvey  and  others  10  cents  per  ton  for 
all  coal  mined;  that  it  had  actually  de- 
veloped the  coal  mine  and  was  engaged  in 
mining  coal  and  making  coke  on  the  land. 
The  bill  complains  that  under  certain  legis- 
lation enacted  in  1905  for  the  taxation  of 
personal  property  C.  W.  Dillon,  state  tax 
commissioner,  had  issued  such  instructions 
to  B.  B.  Ware  and  S.  T.  Garter,  assessors 
of  Fayette  county,  as  would  require  them  to 
assess  said  mining  property  under  the  head 
of  chattels  real,  and  that  the  assessors  would 
assess  it,  and  praying  that  said  commissioner 
and  assessors  be  enjoined  from  making  such 
assessment,  on  the  theory  that  it  was  un- 
warranted by  law.  The  court  sustained  a 
demurrer  to  the  bill  and  dismissed  it,  and 
the  plaintiff  appeals. 

The  deed  from  Harvey  and  others  to  the 
plaintiff  contains  the  following  language: 
"That  the  lessors  do  demise,  let  and  lease 
for  coal  mining  and  coke  manufacturing  pur- 
poses for  a  period  of  thirty  years  from  and 
after  the  1st  day  of  January,  1898,  the  fol- 
lowing tract  or  body  of  land  lying."  And 
the  lessors  "do  also  grant  unto  the  lessee 
the  sole  and  exclusive  right  and  privilege  of 
mining,  shipping  and  selling  the  coal  from 
the  above-leased  premises  from  the  said 
Sewell  seam,  and  the  right  to  erect  and  use 
all  buildings  and  structures  necessary  for 
the  purposes  of  mining,  coking  and  shipping 
the  coal  and  coke  therefrom  and  for  all 
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other  purposes  connected  with  or  necessary 
for  the  free  exercise  and  enjoyment  of  tbj) 
privileges  above  granted  or  demised."  "It 
is  expressly  agreed  between  the  respective 
parties  to  this  lease  that  If,  at  the  expiration 
of  the  period  of  thirty  years,  all  of  the  avail- 
able merchantable  coal  which  can  be  profit- 
ably mined,  and  which  Is  hereby  let  to  the 
lessee  for  that  purpose,  has  not  been  mined 
and  removed,  then  the  lessee  shall  have 
the  privilege  of  an  extension  of  this  lease 
upon  the  same  terms  and  conditions  as  those 
hereinbefore  set  forth,  for  a  reasonable 
addition  of  time  until  the  whole  of  said  coal 
shall  be  so  mined  and  removed.  And  it  is 
further  mutually  agreed  and  understood  that 
an  abandonment  of  said  premHses  by  said 
lessee  for  a  period  of  one  year  and  a  failure 
to  pay  royalty  as  hereinbefore  provided  for 
that  period,  then  said  lessee  shall  forfeit 
all  right  to  said  premises."  The  question 
of  equity  jurisdiction  was  waived,  and  is 
not  considered.  This  is  a  very  important 
case.  It  is  vastly  important  to  the  state,  as 
it  involves  large  revenue  imposed  by  recent 
legislation,  and  the  construction  and  even 
validity  of  that  legislation:  The  tax  com- 
missioner claims  that  there  is  a  value  of 
$200,000,000  in  leaseholds  in  this  state,  which 
has  never  been  charged  with  taxes.  That 
these  leaseholds  involve  great  value  Is  not 
denied.  So  also  it  is  of  great  importance  te 
the  owners  of  leaseholds,  as  it  imposes  up* 
on  them  taxation.  Able  and  elaborate  oral 
and  printed  argumaits  by  distinguished 
counsel  demand  that  we  write  a  perhaps 
too  lengthy  opinion,  as  well  also  does  the 
gravity  of  the  case. 

As  to  the  state's  power  of  taxation:  In 
Loan  Association  v.  Topeka,  20  Wall.  (U.  S.) 
655,  22  L.  Ed.  455,  it  is  asserted  that  "the 
power  to  tax  is  the  strongest,  the  most  per- 
vading, of  all  the  powers  of  the  government, 
reaching  directly  or  Indirectly  to  all  classes 
of  the  people."  It  was  said  by  Chief  Justice 
Marshall,  in  McCuIloch  v.  State  of  Maryland, 
4  Wheat  (U.  S.)  431,  4  L.  Bd.  579,  that  "taie 
power  to  tax  is  the  power  to  destroy."  "The 
power  to  impose  taxes  is  one  so  unlimited 
in  force,  so  searching  In  extent,  that  the 
courts  scarcely  venture  to  declare  that  it  is 
subject  to  any  restrictions  whatever,  except 
such  as  rest  in  the  discretion  of  the  author- 
ity which  exercises  it"  Justice  Field  said, 
in  State  Tax  on  Foreign-Held  Bonds,  15 
Wall.  (U.  S.)  319,  21  L.  Ed.  179,  as  follows: 
"It  may  touch  property  In  every  shape — ^in  its* 
natural  condition,  in  its  manufactured  form, 
and  in  Its  varied  transmutation.  ♦  *  ♦ 
It  may  touch  business  in  the  almost  infinite 
forms  in  which  it  is  conducted — ^in  profes- 
sions, in  commerce,  in  manufacture,  in  trans  • 
portation."  Cooley  on  Taxation,  9,  says. 
"Everything  to  which  the  legislative  power 
extends  may  be  the  subject  of  taxation, 
whether  it  be  person  or  property  or  franchise 
or  privilege  or  occupation  or  right  Nothing 
but   special    constitutional    limitation    from 
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legislative  authority  can  exclude  anything  to 
which  the  authority  extends  from  the  grasp 
or  the  taxing  power,  if  the  Legislature  in 
its  discretion  shall  se'lect  it  for  revenue 
purposes;  and  not  only  is  the  power  un- 
limited in  its  reach  as  to  suhjects,  but  in  its 
very  nature  it  acknowledges  no  limitation, 
and  may  be  carried  even  to  the  extent  of  ex- 
haustion, thus  becoming  in  its  exercise  a 
power  to  destroy."  In  May  or  June,  1905, 
the  Supreme  Court  of  the  United  States 
decided  the  case  known  as  the  "New  York 
Franchise  Tax  Case/'  and  sustained  the 
constitutionality  of  an  act  taxing  the  fran- 
chises of  corporations.  The  case  asserts 
again  very  wide  powers  of  taxation  in  the 
states.    See   People  v.   Tax   Commissioners 

<U.   S.)  25  Sup.   Ct  705,  50  L.  Ed.  .     I 

have  not  the  text  of  the  case.  In  it  Justice 
Brewer  delivered  the  opinion  holding  that 
the  intangible  assets  of  a  corporation  are 
subject  to  taxation,  and  that  corporations 
owning  franchises  must  contribute  their 
share  to  the  expense  of  the  government 
Justice  Brewer  said,  in  delivering  the  opinion 
for  the  court:  "We  had  occasion  to  review 
this  subject  in  the  Adams  Express  Case 
versus  Ohio,  whercx  we  said :  *In  the  com- 
plex civilization  of  today  a  large  proportion 
of  the  wealth  of  a  community  consists  in 
intangible  property,  and  there  in  nothing  in 
the  nature  of  things,  or  in  the  limitations 
of  the  federal  Constitution,  which  restrains 
the  state  from  taxing  at  its  real  value  such 
intangible  property.  It  matters  not  In  what 
the  Intangible  property  consists,  whether 
privilege,  corporate  franchises,  contracts,  or 
obligations.  It  is  enough  that  It  is  property 
which,  though  Intangible,  exists,  which  has 
value,  produces  income,  and  passes  current 
In  the  markets  of  the  world.  To  Ignore  this 
intangible  property,  or  to  hold  that  it  is  not 
subject  to  taxation  at  its  accepted  value,  is 
to  eliminate  from  the  reach  of  the  taxing 
power  a  large  proportion  of  the  wealth  of 
the  country.' " 

The  Constitution  of  this  state  gives  the 
Legislature  power,  indeed,  a  mandate,  to  "tax 
all  property,  real  and  personal."  Therefore, 
the  question  is  material:  Does  the  deed  in 
this  case  vest  what  is  in  law  property  in  the 
Harvey  Coal  Company?  The  very  suit  in 
Itself  Is  a  concession  by  the  company  that 
Its  right  under  said  deed  is  property,  because 
that  suit  is  to  defend  that  property  against 
taxes.  But  aside  from  such  concessions.  It 
Is  quite  plain  that  the  company's  right  is  a 
property  right.  Anything  capable  of  bene- 
ficial ownership  is  property — in  this  instance 
a  valuable  right  arising  by  contract,  a  right 
to  take  coal  from  the  body  of  land,  using  the 
land  for  that  purpose,  and  convert  it  Into 
salable  coal,  a  commodity  of  great  commer- 
cial value.  "Man's  rights  in  respect  to  things 
constitutes  property."  2  Minor's  Institutes, 
1.  The  company's  right  to  produce  commer- 
cial, merchantable  coal  for  market  and  manu- 
facture coke  is  a  right  in  respect  to  the  land, 


and  that  mere  right  under  the  contract  li 
property.  The  sole  and  despotic  dominio! 
which  one  man  claims  and  exercises  over  ex 
ternal  things  of  the  world,  in  total  excluslo* 
of  the  rights  of  any  other,  is  property.  2  Tt 
Com.  2.  The  right  to  possess,  use,  enj<|^ 
and  dispose  of  a  thing  is  property  which  is 
in  itself  valuable.  Jones  v.  Vanzault  4  Mc- 
Lean, 603,  Fed.  Cas.  No.  7,503;  Bouvler  L. 
Die,  word  "property."  A  mining  right  in 
government  land  is  property  in  the  miner, 
and  property  of  value,  and  may  be  taxed  by 
the  state,  and  the  state  may  sell  it  for  taxes. 
Forbes  v.  Graeey,  94  U.  S.  762,  24  L.  Ed.  313. 
I  repeat  that  plainly  the  right  vested  in  the 
coal  company,  and  being  actually  exercised, 
is  property,  and  the  Legislature  has  full 
power  to  tax  it  in  some  manner.  Elxcept  as 
restrained  by  the  Constitution,  the  state  may 
tax  without  limit  as  to  subject  or  rate.  We 
need  not  discuss  the  power  to  tax  this  prop- 
erty, as  the  Constitution  gives  it  In  what 
manner  shall  it  be  taxed,  as  real  or  personal 
property?  The  Legislature  has  enacted  that 
all  property,  real  and  personal,  shall  be  tax- 
ed. The  tax  commissioner  claims  in  behalf 
of  the  state  that  this  mining  right  is  personal 
property,  and  of  that  kind  called  by  the  law 
"chattels  real,"  and  as  section  61  of  chapter 
35,  p.  309.  Acts  ofl895,  defines  '^personal  prop- 
erty" as  including  chattels  real,  and  other  sec- 
tions direct  their  taxation,  his  direction  to 
assessors  is  to  tax  chattels  real,  as  person- 
alty, and  the  assessor  will  charge  the  said 
right  of  'the  company.  The  company  claims 
that  its  right  is  not  a  chattel  real,  not  per- 
sonalty, but  real  estate,  and  cannot  be  chai^ 
ged  to  it  as  personal  property,  but  can  be 
charged  only  as  real  estate  to  the  owner  of 
the  land  itself,  and  that  the  charge  of  the 
tax  to  the  owner  covers,  includes  the  right 
of  the  company.  As  the  act  declares  that 
personal  property  shall  be  taxed,  if  the  com- 
pany's right  is  a  chattel  real,  which  always 
has  been  regarded  in  law  as  personal  prop- 
erty, briefs  in  the  case  argue  that  that  is 
alone  a  warrant  to  charge  the  leasehold ;  but 
If  It  is  a  chattel  real,  we  do  not  have  to  pass 
on  that  question,  because  the  statute,  as  we 
hold,  expressly  taxes  chattels  real.  What 
then,  is  the  character  of  that  property  con- 
ferred upon  the  defendant  by  its  deed?  A 
"freehold"  is  an  estate  for  life  or  in  fee;  a 
"chattel  real"  for  a  less  estate.  Volume  22 
Am.  &  Eng.  Bne.  Law  (2d  Ed.)  defines  it  thus: 
"An  estate  in  land  other  than  one  for  life 
or  inheritance."  Tucker's  Com.  2,  p.  805,  de- 
fines chattels  real  thus:  "Chattels  real,  salth 
Sir  Edward  Coke,  are  such  as  concern,  or 
savor  of  the  real^:  as  terms  for  years  in 
land,  wardships  in  chivalry  (while  military 
tenures  subsisted),  the  next  presentation  to 
a  church,  estates  by  a  statute  merchant  stat- 
utes-staple^ elegit,  or  the  like ;  of  all  of  which 
we  have  already  spoken.  And  these  are 
called  real  chattels,  as  being  interests  is- 
suing out  of,  or  annexed  to,  real  estate;  of 
which  they  have  one  quality*  viz-*  Immobility, 
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which  denominates  them  real,  but  want  the 
other,  viz.,  a  sutficient  legal,  indeterminate 
duration ;  and  this  want  it  is  that  constitutes 
them  chattels.  The  utmost  period  for  which 
they  can  last  is  fixed  and  determinate,  either 
for  such  a  space  of  time  certain,  or  until  such 
a  particular  sum  of  money  be  raised  out  of 
such  a  particular  income;  so  that  they  are 
not  equal  in  the  eye  of  the  law  to  the  lowest 
estate  of  freehold,  a  lease  for  another's  life." 
See  7  Cyc.  123.  Bouvier's  Law  Dictionary 
says:  "Real  chattels  are  interests  which 
are  annexed  to  or  concern  real  estate,  as  a 
lease  for  years  of  land.  And  the  duration  of 
the  lease  is  immaterial,  whether  It  be  for  one 
or  a  thousand  years,  provided  there  be  a  cer- 
tainty about  it,  and  a  reversion  or  remainder 
in  some  person.*'  A  *iease"  is  defined  by 
Bouvier  to  be:  "A  species  of  contract  for  the 
possession  and  profits  of  lands  and  tenements 
either  for  life  or  for  a  term  of  years  or  dur- 
ing the  pleasure  of  the  parties.  A  convey- 
ance by  way  of  demise  always  for  a  less 
term  than  the  party  conveying  has  in  the 
premises.  One  of  the  essential  features  is 
that  its  duration  must  be  for  a  shorter  period 
than  the  duration  of  the  interests  of  the 
lessor  in  the  land,  for  if  he  disposes  of  his 
entire  interest  it  becomes  an  assignment,  and 
is  not  a  lease.  In  other  words,  the  granting 
of  a  lease  always  supposes  that  the  grantor 
reserves  In  himself  a  reversion."  In  18  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  597,  we  find  a 
"lease"  defined  thus :  '*A  lease  is  a  contract 
for  the  possession  and  profits  of  lands  and 
tenements  on  the  one  side  and  the  recom- 
pense or  rents  on  the  other,  or  in  other 
words,  a  conveyance  to  a  person  for  life, 
years  or  at  will,  in  consideration  of  a  rent, 
or  other  recompense." 

Try  this  property  or  right  under  these 
definitions.  It  is  surely  a  lease,  and  there- 
fore a  chattel  real.  The  fee  owner  carves 
out  of  his  fee  a  particular  estate  and  vests 
it  in  another.  The  coal  having  been  develop- 
ed, then,  if  not  before,  an  actual  estate  vested 
as  to  the  coal  right,  an  entity,  a  distinct  entity, 
a  separate  property  from  that  remaining  in 
the  lessor.  The  instrument  of  conveyance 
gave  certain  title  to  the  coal  company,  gave 
it  an  intangible  right;  that  is,  a  right  to  pro- 
duce personal  property,  a  product  of  the  land. 
This  right  savored  of  the  realty,  depended 
on  it,  was  annexed  to  it,  and  so  far  answers 
the  definition  of  a  chattel  real,  which  is 
personal  estate.  We  say  that  the  estate  of 
the  coal  company  is  a  lease  for  years,  and, 
if  so,  by  all  authority  a  chattel  real.  The 
parties  thought  they  were  making  a  lease 
for  years,  intended  to  do  so,  so  far  as  we 
may  judge  from  legal  language,  for  they 
used  the  words  of  lease  signification,  "de- 
mise, lease  and  let."  The  instrument  calls 
itself  a  lease  and  calls  the  parties  lessor 
and  lessee.  But  take  the  document  itself. 
It  leases  the  tract  for  "a  period  of  thirty 
years,"  not  forever.  It  has  a  specific  term, 
gives  an  estate  less  than  the  fee  of  the  les- 


sors, leaving  the  whole  tract  at  the  end  of 
the  term  to  revert  to  the  lessors  disincum- 
bered  and  freed  from  the  leasehold  estate, 
thus  meeting  another  element  in  the  defin- 
ition of  a  chattel  real ;  that  is,  that  it  must 
be  of  less  duration  than  the  estate  of  the 
lessor.  In  this  case,  all  the  features  of  a 
lease  for  years  are  present — leasing  lan- 
guage, a  term,  a  rent,  forfeiture,  and  rever- 
sion. A  grant  giving  right  to  mine  lead 
was  held  to  be  a  lease  in  U.  S.  v.  Gratiot, 
14  Pet  (U.  S.)  538»  10  L.  Ed.  57a— pointed 
in  this  case.  The  case  holds  that:  "The 
legal  understanding  of  a  lease  for  years  is  a 
contract  for  the  possession  and  profits  of 
land  for  a  determinate  period,  with  the  rec- 
ompense of  rent  It  is  not  necessary  that 
the  rent  should  be  in  money.  If  reserved 
in  kind,  it  is  rent  in  contemplation  of  law." 
And  I  notice  that  the  very  language  of  the 
lease  is  that  it  lets  the  coal.  As  the  court 
said  in  Raynolds  v.  Hanna  (O.  C.)  06  Fed. 
783:  "In  tbe  present  case  the  term  is  suffi- 
ciently definite.  Subject  to  its  sooner  termi- 
nation under  the  forfeiture  clause  of  the 
contract,  it  is  to  continue  so  long  as  there 
is  coal  that  can  be  practically  mined.  This 
constitutes  a  determinate  period."  The  lim- 
it of  thirty  years  gives  it  a  definite  period; 
but  the  argument  is  made  that  the  lease 
says  that  i^  the  seam  of  coal  should  not  be 
fully  taken  out  within  that  time,  then  the 
lessees  should  have  "the  privilege  of  an  ex- 
tension of  the  lease."  Now,  this  does  not 
give  a  forever  extension  to  last  as  long  as 
the  lessor's  estate.  It  is  an  extension  for  a 
reasonable  time;  that  is,  only  stich  time  as 
reasonably  necessary  to  remove  the  coal. 
The  land  was  not  to  be  under  servitude  for- 
ever. And  what  seems  to  me  to  answer  this 
argument  is  that  the  extension  is  merely  an 
option,  on  the  part  of  the  company,  not  an 
extension  at  all  events,  not  a  further  estate 
at  all  events.  This  extension  clause  does  not 
make  the  estate  a  freehold,  and  cannot  con- 
vert the  grant  from  the  character  of  a 
lease  for  years  to  an  enduring  estate.  There 
comes  a  time  when  the  right  of  the  coal 
company  must  end,  leaving  the  fee  in  the 
lessors  relieved  of  the  leasehold,  even  if 
there  shall  be  an  extension.  I  repeat  that 
the  extension  clause  does  not  take  from  the 
estate  the  character  of  a  lease.  In  State  v. 
South  Penn  Oil  Company,  42  W.  Va.  102,  24 
S.  E.  688,  this  court  said:  "Nor  does  the 
addition  to  the  term  of  the  clause  'and  as 
long  as  oil  or  gas  may  be  found  in  paying 
quantities'  give  it  such  indefinite  duration 
as  to  make  the  interest  freehold  in  quantity, 
for,  after  the  expiration  of  the  term  pre- 
scribed, the  lessee,  having  the  option  to  con- 
tinue to  pump  if  he  can  find  oil  in  paying 
quantities,  becomes  a  tenant  at  will,  which 
may  become  a  tenancy  from  year  to  year  on 
the  terms  of  the  lease;  but  it  is  not  a  free- 
hold, because  its  extension  after  the  end  of 
the  term  prescribed  depeads  upon  Its  own 
act  the  exercise  of  its  own  will;  80»  according 
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to  the  terms  of  the  Instriiinent,  that  is  as  large 
an  interest  as  the  word  will  bear.  Such 
superadded  possibility  of  extended  duration 
constitutes  no  part  of  the  term  of  years 
prescribed,  but  is  a  new  interest  in  the  na- 
ture of  an  option  to  become  tenant  at  will 
or  from  year  to  year  by  the  exercise  of  its 
own  volition  when  the  fixed  term  of  years 
shall  have  expired.  It  has  but  a  contract 
with  the  ovmer  of  the  land  for  the  possession. 
It  is  not  seised  of  any  part  of  the  ownership 
of  the  land  by  any  title."  "A  grant  of  land 
to  mine  for  coal  so  long  as  there  was  coal 
to  mine,  with  leave  to  take  under  certain 
conditions  all  the  coal  in  the  land,  and  also 
containing  covenants  and  a  provision  of  for- 
feiture in  case  of  noncompliance,  was  con- 
strued a  lease."  Gartslde  v.  Outley,  58  111. 
210,  11  Am.  Rep.  59.  A  lease  for  99  years, 
renewable  forever,  by  common  law  is  only  a 
chattel.  5  Am.  &  Eng.  Enc.  Law.  1024.  The 
grant  is  only  until  all  the  coal  be  mined — in 
character  like  a  lease  until  out  of  the  profits 
a  debt  shall  be  paid,  and  that  is  a  chattel 
real  by  the  definitions  above  given.  *'It  seems 
to  be  regarded  as  essential  to  a  good  lease 
for  years  that  it  should  be  either  for  a  cer- 
tain period,  measured  by  years,  or  for  a 
period  uncertain  only  from  the  circumstance 
that  it  may*  be  determined  before  its  natural 
expiration  by  some  event,  or  by  having  a  pur- 
pose which  of  itself  serves  to  ascertain  the 
length  of  time  for  which  the  premises  are 
to  be  held."  1  Washburn,  R.  P.,  §  211.  The 
present  is  a  mere  lease  under  this  authority. 
It  is  said,  however,  that,  when  the  coal  shall 
be  exhausted,  there  will  be  nothing  to  revert 
to  the  landowner,  and  that  this  repels  the 
idea  that  the  right  of  the  company  is  a  chat- 
tel real,  as  there  must  be  a  reversion  or  re- 
mainder to  make  a  chattel  real.  The  answ» 
is  that  the  grant  is  not  of  the  very  coal.  The 
phrase  of  the  deed  is  not  that  It  leases  the 
coal.  It  lets  the  tract  itself  to  be  used  for 
a  special  limited  purpose.  It  gives  an  intan- 
gible, incorporeal  thing,  a  right  to  take  actual 
possession  of  the  tract  and  use  it  so  far  as  ne- 
cessary to  take  coal  and  make  coke.  When  the 
term  in  this  intangible  right,  savoring  of  the 
land,  ends,  that  is  at  an  end,  not  the  mere  coal. 
There  are  many  cases  bearing  on  the  subject 
and  somewhat  dashing.  In  this,  as  in  most 
other  cases,  there  is  a  wilderness  of  decisions, 
and  it  is  impossible  in  an  opinion  to  attempt 
to  analyze  them.  The  best  the  court  can  do 
in  the  great  volume  of  conflicting  cases  is  to 
select  those  which,  in  its  judgment,  best  suit 
the  particular  case  as  a  basis  of  decision 
for  that  case.  An  agreement  conveying  all 
coal  In  a  tract  with  the  right  to  remove  for 
60  years  was  termed  a  lease.  Hyatt  v. 
Vincennes,  113  U.  S.  408,  5  Sup.  Ct  573,  28  L. 
Ed.  1009.  '*The  possession  by  the  citizen  of, 
and  his  possessory  interest  in,  the  public  land 
for  mining,  agricultural,  or  other  purposes, 
constitutes  a  species  of  property  recognized 
by  law,  and  is  a  subject  of  taxation  by  the 


state.**  People  v.  Shearer,  80  Cal.  640.  "Ab 
instrument  which  oonvesrs  premises  to  tbe 
grantee  for  the  purpose  of  mining  coal  "bo 
long  as  there  Is  coal  to  mine  thereon,'  and 
providing  for  a  payment  of  bank  rents  there- 
for, and  with  a  forfeiting  clause  in  case  of 
noncompliance  with  the  terms  of  the  Instru- 
ment, is  a  leasa"  Gartslde  y.  Outl^,  58  DL 
210, 11  Am.  Rep.  59.  In  Etaywood  v.  Fulmer, 
(Ind.  Sup.)  82  N.  E.  574,  18  L.  R.  A.  491,  the 
construction  was  involved  of  a  writing  whidi 
acknowledged  the  receipt  of  $175  in  payment 
of  a  sand  bar  for  the  year  1890,  and  recited 
that  it  was  for  the  exclusive  right  to  all 
gravel  and  sand  for  that  year,  and  excluded 
all  other  parties  from  the  premises.  The 
question  was  whether  it  was  a  lease,  a  li- 
cense, an  executory  agreement,  or  an  interest 
in  the  sand  bar.  The  court  said :  *'A  lease 
may  not  only  oonf  er  upon  the  lessee  the  right 
to  the  occupancy  of  the  leased  premises,  either 
generally,  or  for  the  land,  or  for  some  specific 
purpose,  or  in  some  specific  manner,  or  the 
right  to  occupy  and  cultivate  and  remove  prod- 
ucts of  cultivation;  but  it  may  confer  upon 
him  the  power  to  occupy  and  remove  a  por- 
tion of  that  which  constitutes  the  land  itself. 
Similar  and  common  examples  of  such  leases 
are  those  authorizing  a  lessee  to  quarry  and  re- 
move stone,  to  open  mines  and  remove  ores, 
mineral,  coal,  or  to  sink  wells  for  procuring 
and  removing  petroleum  and  natural  gaa.  The 
power  to  execute  leases  for  such  puri>06es, 
and  the  fact  that  the  instrument  by  which 
such  interest  in  land  is  granted  may  be  in  all 
essential  particulars  a  lease,  will  not  be  ques- 
tioned«  Manifestly  there  can  be  no  valid  rea- 
son why  a  lease  may  not  confer  the  right  to 
remove  a  portion  of  the  soil,  or  of  sand  and 
gravel  found  upon  the  surfftoe  of  the  land,  as 
well  as  to  remove  stone  or  iron  ore  or  mineral 
coal  found  either  upon  the  surface  or  boieath 
it  In  our  opinion,  the  writing  In  question 
contains  all  the  essential  elements  of  a  valid 
lease."  In  this  case,  the  Indiana  court  did 
not  think  that  the  fact  that  a  part  of  the  sub- 
stance of  the  soil  was  to  be  removed  gave  it 
any  other  cast  than  that  of  a  lease.  It  liken- 
ed it  to  an  agricultural  lease.  I  see  no  reason 
to  discriminate  an  agricultural  lease  from 
this  lease,  so  far  as  that  the  one  is  as  much' 
a  lease,  a  mere  chattel  interest,  as  the  other. 
In  Raynolds  v.  Hanna  (a  C)  56  Fed.  783, 
it  is  held  as  follows :  "By  an  agreement  be- 
tween the  executor  of  an  estate  and  a  coal 
company  the  executor  granted  the  exclusive 
right  to  enter  upon,  mine,  and  remove  the 
coal  in  the  premises  and  the  right  to  occupy 
and  use  so  much  of  the  surface  as  would  en- 
able the  company  to  conduct  mining  opera- 
tions and  to  make  use  of  so  much  of  the  tim- 
ber as  might  be  necessary  in  mining.  l%e 
company  agreed  to  mine  the  coal  for  a 
certain  compensation,  a  royalty,  and  if  tiie 
company  failed  to  make  payments  this 
lease  may,  at  the  option  of  the  first  party,  be 
declared  forf eited«  and  it  was  held  that  the 
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agreement  was  a  lease  and  the  royalty  was 
a  rental."  This  Is  much  like  this  case.  A 
memorandum  leasing  all  the  coal  In  a  par- 
cel of  land  was  held  to  be  a  lease  In  Genet  y. 
Delaware,  136  N.  Y.  698,  82  N.  B.  1078,  1,9  L. 
B.  A.  127.  An  Instrom^t  conveying  an  Inter- 
est In  land  for  a  certain  time  with  the  ex- 
clusive right  to  mine,  the  grantee  paying  a 
rent  In  ore^  was  held  to  be  a  lease  In 
Lehigh  Zinc  Go.  v.  Bamford,  150  U.  S.  065, 
14  Sup.  Ct  219,  87  L.  Ed.  1215.  In  Blue- 
stone  Goal  Go.  V.  Bell,  88  W.  Va.  297,  a  right 
to  mine  coal  was  held  to  be  a  lease.  The 
court.  In  Genet  v.  Delaware,  136  N.  Y.  593, 
32  N.  B.  1078,  19  L.  B.  A.  127,  declared  that 
the  Instrument  did  not  convey  the  coal  Itself, 
and  that  Its  subject-matter  was  mineral  prod- 
uct, not  land.  And  In  Bowyer  v.  Seymour, 
18  W.  Va.  12,  an  Instrument  reading  "Doth 
lease  all  the  mineral,  coal  and  Iron  ore  under- 
lying the  lands,"  without  fixing  any  term  and 
providing  for  a  royalty  rent  to  the  lessor, 
was  held  to  be  a  lease,  treated  only  as  such. 
A  notable  case  Is  that  of  State  v.  Moore,  12 
Gal.  56.  The  case  was  decided  by  Judges  Ter- 
ry, Baldwin,  and  Field;  the  last  afterwards  a 
justice  of  the  Supreme  Gourt  The  case  was 
maturely  considered.  In  Gallfomla  mining 
claims  were  the  property  of  the  United  States, 
and  not  subject  to  taxation.  The  court,  how- 
ever, hold  that  the  interests  of  the  occupants 
of  the  mining  claims  were  a  distinct  species 
of  property,  severable  from  the  mining  claim 
o£  which  It  was  a  part,  and  that,  being  so 
severable,  it  could  be  assessed  and  taxed  as 
the  property  of  the  owner.  It  was  claimed 
that  Inasmuch  as  the  mining  claim,  to  which 
the  miners'  rights  were  related,  was  exempt, 
that  the  occupants'  must  also  be  exempt  The 
syllabus  is  as  follows :  "The  interest  of  the 
occupant  of  a  mining  claim  is  property,  and, 
under  the  Gonstltutlon,  It  is  in  the  power 
of  the  Legislature  to  tax  such  property.  The 
whole  course  of  legislation  and  decision  In 
this  state  has  recognized  a  qualified  owner- 
ship of  the  mines  In  private  Individuals.  The 
terms  'property  In  lands'  Is  not  confined  tor  ti- 
tle In  fee,  but  is  sufilclently  comprehensive 
to  Include  any  usufructuary  interest,  whether 
it  be  a  leasehold  or  mere  right  of  possession. 
Several  persons  may  have.  In  the  same  land, 
a  property  which  Is  subject  to  taxation,  and 
It  Is  not  perceived  that  the  fact  that  the  prop- 
erty of  the  government  Is  exempt  from  taxa- 
tion affects  the  right  to  tax  the  Interests 
which  individuals  have  acquired  in  the  same 
property.  Exemption  from  taxation  is  the 
privilege  of  the  government,  not  an  Incident 
to  the  property.  There  is  no  force  in  the  sup- 
position that  the  value  of  a  mining  claim, 
which  depends  upon  the  amount  of  the  metals 
It  contains,  must  necessarily  be  left  to  con- 
jecture. The  universal  standard  of  value  is 
the  amount  of  money  that  can  be  realized 
6y  a  sale  of  the  property,  and  this  will  ap- 
^ly  as  well  to  mining  claims  as  to  lands. 
(That  case  also  said,  as  Just  stated,  that  the 


Instrument  created  a  lease,  and  that  "It  Is 
not  an  absolute  grant  of  all  the  coal  In  the 
land."  See  Moore  V.  Miller,  8  Pa.  283.  In  Ken- 
tucky,  assessment  of  a  leasehold  estate  was 
held  to  be  valid.  In  Wilgus  v.  Common- 
wealth, 9  Bush  (Ky.)  556,  It  Is  held:  "A 
lease  for  99  years,  with  a  provision  for  per- 
petual renewal,  is  personalty,  and  Is  not  to  be 
listed  for  taxation  as  real  estate."  The  Code 
of  Alabama  required  that  each  piece  of  land, 
and  each  separate  or  special  Interest  in  it, 
such  as  mineral,  should  be  taxed  to  separate 
owners.  It  was  held  that  a  lease  for  years 
for  the  purpose  of  cutting  sawlogs  was  such 
special  Interest,  which  should  be  taxed. 
Freeman  v.  State,  115  Ala.  208,  22  South.  560. 
Mining  leases,  and  their  legal  effect,  have 
often  been  before  the  courts,  and  have  gener- 
ally been  construed  to  be  leases  creating  lease- 
holds, and  being  for  a  term  of  years,  and  not 
freeholds,  constituting  chattels  real.  5  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  1024;  U.  S.  v. 
Gratiot,  14  Pet  (U.  S.)  526,  10  L.  Ed,  573; 
Consolidated  Coal  v.  Peers,  150  111.  344,  37  N. 
B.  937;  Pelton  v.  Mlnah,  11  Mont  281,  28  Pac 
310  >  Young  V.  Ellis,  91  Va.  297,  21  S.  E.  480; 
Ganter  v.  Atkinson,  35  Wis.  48.  Those  cases 
show  mere  leases,  and  I  hold  that,  being  leas- 
es, they  are  chattels  real.  But  the  coal  com- 
pany contents  the  position  that  it  has  a  lease 
taxable  as  personalty,  as  chattels  real.  It 
says  that  ^  the  deed  shows  a  sale  of  the  coal, 
and  that  the  coal  itself  is  taxable  as  real  es- 
tate to  the  owner  of  the  fee,  and  that  the 
charge  of  the  land  to  the  owner  of  the  fee  cov- 
ers and  pays  taxes  a!so  for  its  coal.  I  have 
just  cited  a  California  case  showing  that  tha 
lease  does  not  convey  the  coal.  The  plain* 
tiff  bases  its  theory  that  It  does  not  own  a 
chattel  real  taxable  as  personalty  to  it  on 
certain  Pennsylvania  cases,  and  cites  them 
with  confidence.  A  leading  Pennsylvania  case 
is  Sanderson  v.  Scranton,  105  Pa.  469,  hold- 
ing that  an  agreement  leasing  "all  the  coal 
beneath  the  surface,  with  right  to  remove  the 
same,"  with  no  term  fixed  in  the  instrument, 
it  saying  that  "the  true  meaning  of  this  lease 
is  to  be  perpetual  until  all  the  coal  under 
the  tract  of  land  herein  described  is  mined," 
conveyed  an  Interest  In  land.  The  court 
gave  emphasis  to  this  clause,  saying  that  the 
lease  was  not  for  years,  life,  or  will,  and 
therefore  held  it  a  conveyance  of  the  very 
coal.  In  Montooth  v.  Gamble,  123  Pa.  240, 
16  Atl.  594,  the  deed  said:  "Sell  and  convey 
unto  the  parties  of  the  second  part  all  the 
bituminous  or  stone  coal  in  or  under"  a  tract 
So  In  Lazarus'  Case,  145  Pa.  1,  23  Atl.  372. 
Such  is  not  our  case.  The  deed  in  our  case 
grants  the  tract  for  a  specific  purpose;  that 
Is,  with  the  right  to  mine  coal,  and  make 
coke,  and  does  not  grant  even  the  coal  itself; 
whereas,  the  Pennsylvania  cases  show  deeds 
granting,  not  the  land,  not  the  tract,  but  all 
the  coal.  The  Court  of  Appeals  of  New  York, 
in  Genet  v.  Delaware  Coal,  136  N..  Y.  603,  32 
N.  B.  1080   (19  L.  B.  A.  127),  referred  to 
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the  Pennsylvania  cases  and  said :  "Whatever 
we  may  think  of  the  general  doctrine,  one 
thing  about  it  Is  quite  obvious.  It  applies 
to  a  case,  and  only  to  a  case,  in  which  by 
the  terms  of  the  agreement  and  In  contempla- 
tion of  the  parties  the  whole  body  of  the  coal, 
considered  as  of  cubical  dimensions  and  capa- 
ble of  descriptive  separation  from  the  earth 
above  and  around  It,  and  as  it  lies  In  its 
place,  is  absolutely  and  presently  conveyed. 
The  thing  sold  must  be  such  that  It  can  be 
Identified  as  land  and  severed  as  land  from 
the  estate  of  which  it  forms  a  part  Every 
case  upholding  the  doctrine,  which  I  have 
been  able  to  examine,  has  that  marked  charac- 
teristic"— and  citing  the  cases.  The  court 
held  a  deed  saying  "doth  hereby  lease  all 
the  coal  contained  in"  a  tract  to  be  a  lease, 
and  that  it  did  not  operate  as  a  conveyance 
of  the  coal  veins  or  strata. 

It  seems  tliat  the  above  Pennsylvania 
cases  holding  that  an  oil  or  coal  lease  con- 
veys an  interest  In  the  land  conflicts  with 
other  Pennslyvania  cases  holding  them  to 
create  a  chattel  Interest  salable  on  execu- 
tion. In  Brown  v.  Beecher,  120  Pa.  590, 
15  Atl.  608,  we  find  this  point  of  law  decided: 
"A  demise  of  land  for  a  term  of  years,  *with 
the  sole  and  exclusive  right  and  privilege 
during  said  period  of  digging  and  boring  for 
oil  and  other  minerals,  and  of  gathering  and 
collecting  the  same  therefrom,*  conveys  an 
interest  In  the  land,  a  chattel  real,  but  none 
the  loss  a  chattel.**  See  Desty  on  Taxation, 
17(5.  Grant,  for  argument,  that  it  is  the  sale 
of  an  interest  in  land;  still  that  Pennsyl- 
vania case,  which  cited  others  to  the  same 
effect  in  the  syllabus,  says  that  It  Is  none  the 
less  a  chattel  real.  Thus,  even  If  It  conveys 
an  interest  In  land,  it  is  a  chattel  interest, 
ana  this  blasts  the  Inference  sought  to  be 
made  from  the  Pennsylvania  cases  that  this 
leasehold  passes  realty,  an  interest  in  the 
land,  and  must  be  taxed  as  such,  and  that  to 
the  fee  owner.  We  can  find  plenty  of  au- 
thority that  a  state  may  tax  land  as  person- 
alty, or  leasehold  as  personalty  or  realty, 
as  its  statutes  may  prescribe.  This  being  a 
leasehold  by  common  law,  and  being  person- 
al property  by  common  law.  Is  enough;  but, 
in  addition,  the  statute  of  1905  declares  that 
It  shall  be  taxed  as  chattel  real.  And  the 
Pennsylvania  cases,  which  counsel  for  the 
plaintiflC  cite  to  show  that  this  lease  or  docu- 
ment conveys  the  very  coal  or  an  Interest  in 
the  land,  are  not  consistent  with  the  other 
Pennsylvania  cases.  Venture  Oil  C!o.  v. 
Fretts,  152  Pa.  451,  25  Atl.  732,  involved  a 
deed  which  "granted,  demised  and  let,  for 
the  sole  and  only  purpose  of  mining  and  ex- 
cavating for  petroleum,*'  a  tract  of  land  for 
royalty  for  20  years,  and  the  court  carefully 
considered  its  character  and  said:  "The  con- 
tract does  not  purport  to  be  a  sale  of  all  the 
oil  under  the  farm,  but  a  grant  of  the  right 
to  mine  and  remove  oil  for  a  fixed  period.*' 
If  oil  fthould  be  found,  "the  contract  took 


effect  as  an  oil  lease,  and  the  lessee  had  a 
right  to  operate  the  land  for  the  production 
of  petroleum."  So  in  McNlsh  v.  Stone,  cited 
in  Venture  Oil  Co.  v.  Pretts,  152  Pa.  457, 
25  Atl.  732,  and  reported  in  a  footnote,  the 
deed  said,  "do  lease  unto  the  parties  of  the 
second  part  the  exclusive  right  to  bore  or 
mine  for  Seneca  oil  or  other  minerals"  <m 
described  land  for  99  years.  The  court  said 
that  the  contract  was  "not  a  grant  of  the 
mineral  in  place  or  under  the  land,'*  and  that 
if  oil  was  found  "the  right  or  interest  is  an 
incorporeal  one."  The  court  held  that  it  was 
a  lease.  See,  also,  Funk  v.  Haldeman,  53 
Pa.  229;  Duffleld  v.  Hue,  129  Pa.  94,  18  AtL 
566;  Appeal  of  Thompson,  101  Pa.  232. 

I  have  already  cited  numerous  cases  con- 
trary to  the  Pennsylvania  cases  showing  that 
mining  contracts  like  that  involved  in  this 
case  are  held  to  be  leases,  not  sales.  The 
West  Virginia  cases  hold  them  leases.  The 
case  of  Bowyer  v.  Seymour,  13  W.  Va.  12, 
already  cited,  attests  this,  and  also  Bluestone 
Co.  V.  Bell,  38  W.  Va.  297,  18  S.  B.  493.  The 
last  case  Involved  a  lease  of  99  years.  A 
contract  leased  all  coal  under  tracts  of  land 
with  right  to  go  on  the  land  to  develop  coal 
and  also  cut  timber  for  mining  use  for  10 
cents  per  ton  of  coal  payable  to  the  lessor. 
It  fixed  no  term.  It  was  treated  as  a  lease, 
a  chattel  real,  and  for  that  reason  right  to 
tax  It  as  realty  to  the  lessee  was  denied. 
The  company  lessee  had  done  nothing  under 
the  lease.  No  estate  had  vested  in  it.  -It 
was  not  treated  as  a  sale  of  the  coal,  but  as 
a  mere  lease,  and  the  coal  chargeable  to  the 
landowner.  If  it  was  a  sale,  why  not  charge 
the  lessee?  It  was  expressly  decided  that 
because  it  was  not  a  conveyance  of  a  free- 
hold In  the  coal,  but  a  mere  lease,  it  could 
not,  under  the  revaluation  act  of  1891,  be 
charged  to  the  lessee;  whereas,  if  it  had 
been  a  sale  outright  of  the  coal,  it  would  be 
otherwise.  This  is  strong  to  show  that  it 
was,  though  no  term  was  fixed,  not  a  sal& 
It  was  declared  a  lease  in  words.  The  land 
could  be  chargeable  only  to  one  holding  a 
freehold  for  life  or  in  fee.  U.  S.  Coal  Com- 
pany V.  Randolph  County,  38  W.  Va-  201, 
18  S.  B.  566.  A  lease  of  a  tract  for  mining 
coal,  for  10  cents  per  ton  royalty,  was  treat- 
ed as  a  lease  in  Coaldale  Company  v.  Clark, 
43  W.  Va.  84,  27  S.  B.  294.  Take  the  case  of 
State  V.  South  Penn  Oil  Company,  42  W.  Va. 
80,  24  S.  B.  688.  It  holds  that  a  privilege, 
liberty,  or  license  to  search  and  explore  the 
land  for  oil  or  other  minerals,  coupled  with 
a  grant  to  dig  and  remove  them  and  conv^t 
them  to  the  grantee's  use,  if  in  fee  or  for 
life,  creates  an  incorporeal  freehold  rii^ht  in 
the  real  estate  which  must  be  assessed  to  tlie 
grantee  separately  from  the  land,  if  minerals 
be  found  or  produced,  "but  such  priTiiege, 
liberty  or  license,  and  such  interest.  If  limit- 
ed to  a  term  of  years,  are  not  held  and 
owned  as  the  whole  or  a  part  of  the  free- 
hold ownership,  within  the  meaning  of  the 
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act  and  should  not  be  separately  assessed 
to  the  mining  lessee  on  such  land  books." 
In  Peterson  v.  Hall,  50  S.  B.  606,  we  again 
said  tbe  oil  lessee  "had  no  estate  In  soil  or 
minerals."  Tbe  act  referred  to  was  the  re- 
valuation act  of  1881.  This  South  Penn 
Case  shows:  (1)  That  a  lease  of  a  tract  for 
mineral  development,  for  life,  fee,  or  a  term 
of  years  is  not  a  sale  or  conveyance  of  the 
land  or  mineral,  but  confers  an  intangible 
or  incorporeal  estate  in  connection  with  the 
land,  a  right  issuing  out  of  it;  and  (2)  that, 
if  for  life  or  fee,  it  was  taxable  to  the 
grantee  of  that  incorporeal  right,  because  the 
act  of  1891  provided  that,  if  minerals  were 
owned  by  any  one  exclusive  of  the  surface, 
they  should  be  charged  separately  from  the 
surface  to  the  one  owning  them.  The  lessee 
was  by  the  act  held  to  be  owner,  but,  if 
the  mineral  right  were  less  than  for  life, 
the  mineral  should  be  considered  still  as  part 
of  the  land,  and,  when  the  land  was  charged, 
should  be  not  charged  to  the  lessee;  that  it 
was  not  real  estate  and  could  not  -  be 
charged  to  the  grantee,  because  land,  by 
our  laws,  could  only  be  charged  to  the 
freehold  owner,  and  this  shows  that  it 
was  not  a  sale  or  transfer  of  the  very 
mineral,  but  of  only  a  right  to  use  the  land 
to  convert  the  mineral  to  personalty  by 
severance  from  the  body  of  the  land.  The 
case  pointedly  says  that  the  coal  itself  was 
not  sold.  The  court  said:  "A  lessee,  in  the 
proper  sense,  may,  by  contract,  have  right 
to  possession,  and  Uie  possession,  of  the 
coal  as  part  of  the  thing  to  which  the 
ownership  applies,  but  no  part  of  the 
thing  owned  is  vested  in  him;  and  the 
statute  contemplates  a  case  in  which  the 
other  party  has  become  the  owner  of  the 
mineral  or  coal  and  holds  it  as  such  owner. 
And  in  that  common-law  sense,  adopted  by 
the  general  assessment  law,  the  ownership 
to  be  assessed  cannot  be  divided  into  parts 
less  in  quantity  than  freehold."  The  statute 
charged  land  only  to  the  freehold  owner. 
Just  as  i  have  once  said,  above.  In  this  case 
the  coal  company  has  right  of  possession  of 
the  coal  and  of  the  land  to  mine  that  coal, 
but  no  title  to  the  very  coal  or  land — only  a 
right  to  coal  in  connection  with  the  intan- 
gible right  to  produce  coal,  to  make  it  person- 
al property  for  market  These  leases,  in 
their  plain  import  mean  that  the  surface 
owner  owns  the  whole  land  and  everything 
in  place  in  it  and  that  the  lessee  simply  has 
a  usufructuary  right  in  connection  with  the 
land,  right  to  use  the  land  for  a  purpose,  a 
terminable  right  which  may  be  long  or 
short  in  years;  that  is,  a  mere  chattel  real, 
issuing  out  of  lands,  but  constituting  a  dis- 
tinct estate,  a  valuable  one  as  property,  and 
which  is  property,  and  therefore  taxable,  if 
the  state  see  proper  to  do  so.  It  must  be  a 
mere  leasehold,  a  chattel  real.  Not  being  a 
freehold,  and  being  incorporeal,  a  mere  right 
to  use  the  land  for  a  purpose,  what  can  it  be 


but  a  leasehold  for  years?  It  must  be  some^ 
thing  in  the  legal  eye.  It  cannot  be  nonde- 
script The  court  in  the  case  referred  iff 
last  did  not  say  whether  or  not  that  chattel 
real  could  be  taxed  as  personal  property  un> 
der  the  statute  providing  that  all  personal 
property  should  be  assessed  annually,  as 
that  statute  was  not  involved  in  the  case, 
but  only  the  act  of  1891,  for  the  revaluation 
of  land.  And  note  that  the  court's  opinion 
on  page  104,  42  W.  Va.,  page  697,  24  S.  E., 
uses  this  plain  and  emphatic  language,  which 
we  borrow  and  now  announce  as  law,  though 
it  was  then  obiter,  namely:  "If  the  state 
sees  fit  to  tax  this  kind  of  personal  piroperty, 
then  it  can  be  distrained  and  sold  like  other 
personal  property."  As  further  showing 
that  such  a  lease  is  not  a  sale  of  the  coal  it- 
self, but  confers  a  leasehold  for  years  tax- 
able as  personalty,  I  will  add  that  the  oil 
and  gas  leases  used  in  the  state  demise  a 
tract  of  land  for  the  purpose  of  developing 
and  taking  oil  and  gas  for  a  fraction  of  the 
oil  as  royalty,  and  for  a  fixed  sum  per  gas 
well,  to  the  lessor,  for  a  specific  term  of 
years,  and  as  much  longer  as  oil  and  gas 
can  be  produced  in  paying  quantities,  and 
they  have  always  been  treated  and  deemed 
to  be  leases,  not  grants  of  the  mineral  in 
specie.  Bowyer  v.  Seymour,  18  W.  Va.  12, 
was  a  lease  for  all  coal  in  a  ti*act  with  no 
definite  term.  It  was  treated  as  a  lease.  Just 
as  an  agricultural  lease.  What  the  differ- 
ence? We  have  always  thought  that  these 
instruments,  whatever  their  form,  since  they 
only  give  right  to  produce  mineral  out  of  the 
fee  owner's  soil,  leaving  him  to  all  intents 
still  the  owner  of  the  land  and  all  mineral 
still  in  the  ground,  though  the  land  may  be 
leased,  were  simple  leases,  conveying  chattel 
interest  and  we  believe  that  many  cases 
give  that  cast  and  stamp  to  them,  and  do  not 
consider  them  as  conveyances  of  the  body 
of  the  coal  or  oil,  when  not  in  fee.  William- 
son V.  Jones,  89  W.  Va.  231,  19  S.  B.  436, 
25  L.  R.  A.  222;  Bettman  v.  Harness,  42  W. 
Va.  433,  26  S.  B.  271,  36  L.  R.  A.  566; 
Williamson  v.  Jones,  43  W.  Va.  562,  27  S.  B. 
411,  38  L.  R.  A.  694,  64  Am.  St  Rep.  891; 
Wilson  V.  Youst  43  W.  Va.  826,  28  S.  B.  781, 

39  L.  R.  A.  292;  Steelsmith  v.  Gartlan,  45 
W.  Va.  27,  29  S.  B.  978,  44  L.  R.  A.  107; 
Trees  v.  Eclipse  Co.,  47  W.  Va.  107,  34  S.  B. 
933;    Lawson  v.  Kirchner,  50  W.  Va.  344, 

40  S.  B.  344;  Lowther  v.  Miller-Libley  Co., 
53  W.  Va.  601,  44  S.  B.  433,  97  Am.  St  Rep. 
1027;  Haskell  v.  Sutton,  53  W.  Va.  206,  44 
S.  B.  533;  Peterson  v.  Hall  (W.  Va.)  50 
S.  B.  603.  These  leases  have,  even  after 
production,  been  held  to  still  leave  the  oil 
and  gas  in  situ  in  the  ownership  of  the  les- 
sor, and  not  to  be  taxed  to  the  lessee  as  real 
estate — I  say  as  real  estate.  This  shows 
that  these  instruments  do  not  convey  the  oil 
and  gas.  The  cases  have  held  that  they 
cannot  be  taxed  as  realty,  but  they  do  not 
pass  on  their  taxability  as  personal  property. 
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Our  tax  laws  long  have  provided  that  all 
personal  property  shall  be  taxed,  but  these 
leases  for  coal,  oil,  and  gas  have  never  been 
taxed  on  the  personal  property  books  In  the 
past  and  the  question  of  their  taxability  has 
never  arisen.  Until  chapter  36,  p.  285,  Acts 
1905,  the  tax  law  did  not  include  chattels 
real  as  specific  subjects  of  taxation.  Va- 
rious decisions,  like  Peterson  v.  Hall  (W.  Va.) 
50  S.  B.  603,  hold  that  coal,  oil,  and  gas  in 
place  were  taxable  to  the  surface  owner,  or 
rather  not  separately  taxed,  not  taxable  to 
the  lessee,  and  thence  it  is  urgently  pressed 
tn  argument  that  the  decisions  have  excluded 
all  idea  of  taxation  of  them  either  as  realty 
or  personalty  to  the  lessee.  I  repeat  that  the 
question  of  taxation  of  the  leasehold,  as 
such,  has  never  been  up  under  former  laws. 
In  Carter  t.  County  Court,  45  W.  Va.  806, 
32  S.  E.  216,  43  L.  R.  A.  725,  a  tax  charge 
was  made  on  90  producing  oil  wells  on  the 
personal  property  taxbook,  and  it  was  held 
illegal  taxation.  It  was  said  to  be  an  assess- 
ment on  future  production  of  oil,  and  the 
court  regarded  it  as  a  tax  on  oil  in  its  place 
still  in  the  earth,  and,  as  all  cas^  had  held 
such  oil  real  estate,  there  was  no  law  to 
assess  it  as  personalty.  Now,  this  was  not  an 
assessment  of  that  intangible  chattel  real, 
the  leasehold.  That  case  is  no  authority 
against  this  tax  act  of  1905.  Whether  the 
distinction  seems  refined  or  not,  it  is  real 
in  legal  thought,  for  a  leasehold  is  not  the 
wheat  or  com  produced  under  the  .right  con- 
ferred by  the  lease.  The  lease  is  a  thing 
apart  from  the  commodities  produced  under 
the  right  conferred  by  it  The  common  law 
has  always  recognized  chattels  real  as  dis- 
tinct property,  taxable  if  the  Legislature 
should  so  direct,  and  therefore  this  distinc- 
tion is  not  new  or  unheard  of  or  refined — ^I 
mean  the  discrimination  of  the  leasehold 
from  the  fee  ownership  out  of  which  it  is- 
sues. The  law  has  always  recognized  it.  A 
chattel  real  is  a  thing  of  property,  in  and  of 
itself,  known  to  the  law  through  centuries, 
and  is  not  the  coal,  oil,  wheat,  or  corn  pro- 
duced from  the  soil  by  virtue  of  the  right 
arising  from  it  Thiey  are  realty  while  at- 
tached to  the  land,  personalty  when  severed. 
The  leasehold  is  an  entity  per  se,  not  an  empty 
shadow  or  gauze.  So,  the  case  of  Carter  v. 
Tyler  County,  and  other  cases  holding  that 
oil  in  place  is  included  In  the  charge  of  the 
land  to  the  owner,  and  cannot  be  charged  to 
the  lessee  of  oil  right,  do  not  solve  the  ques- 
tion whether,  under  the  tax  law  before  that 
of  1905,  such  a  lease  was  taxable  under  the 
general  direction  of  the  statute  taxing  all 
personal  property.  Before  1905  the  statute 
did  not  expressly  charge  chattels  real  as 
personal  property,  as  does  the  act  of  1905. 
True,  Code  1899,  c.  13,  S  17,  els.  15,  16,  says: 
•*The  words  'personal  estate'  or  'personal 
property'  include  goods,  chattels,  real  and 
personal,  money  credits,  investments  and  the 
evidence  thereof."  "The  word  'land'  or 
'lands'  and  the  words  'real  estate'  or  'real 


property'  include  lands,  tenements  and  here- 
ditaments, and  all  rights  thereto  and  in- 
terests therein  except  chattel  int^ests.** 
This  shows  that  chattels  real  were  never 
land,  but  personal  property.  From  these 
clauses  it  may  be  argued  that  chattels  real 
were  taxable  as  personal  prop^ ty,  especially 
as  chapter  29,  S  48,  taxed  "all  personal  prop- 
erty." It  may  be  so.  We  do  not  say,  as 
we  are  not  passing  on  the  prior  law.  It  may 
be  said  against  the  taxation  of  chattjels  real, 
under  the  old  law,  that  the  clause  quoted 
above  making  chattels  real  personal  property 
is  only  applicable  to  the  construction  of  stat- 
utes in  general,  and,  as  the  tax  chapter  does 
not  in  terms  name  chattels  real  for  taxation, 
those  clauses  do  not  apply.  The  Code  before 
1905,  in  chapter  29,  S  61,  relating  to  taxes, 
says  that  "the  words  'personal  prc^>erty'  as 
used  in  this  chapter,  shall  include  all  fix- 
tures attached  to  land,  if  not  included  in  the 
valuation  of  such  land  entered  in  the  proper 
land  book;  all  things  of  value  movable  and 
tangible,  which  are  the  subject  of  ownership; 
and  moneys,  credits  and  Investments,  aa  de- 
fined in  the  following  section."  Acts  19(H, 
p.  56,  c.  4.  Acts  1905,  p.  309,  c.  85,  mak^ 
section  61  of  chapter  29  of  the  Code  read 
thus:  "The  words  'personal  property,*  used 
in  this  chapter,  shall  include  all  flxtureB  at- 
tached to  land,  if  not  included  in  the  valua- 
tion of  such  land  entered  in  the  proper  land 
book ;  all  things  of  value,  movable  and  tangi- 
ble, which  are  the  subject  of  ownership;  all 
chattels,  real  and  personal ;  all  moneys,  cred- 
its and  investments  as  defined  in  the  follow- 
ing section.  The  word  'land'  or  'lands'  and 
words  'real  estate,'  or  'real  property'  include 
lands,  tenements  and  hereditaments,  and  all 
rights  thereto  and  interests  therein,  exc^t 
chattel  interest  and  chattels  reaL"  It  may  be 
argued  with  force  that  chattels  real,  not  being 
"movable  and  tangible,"  and  not  being  men- 
tioned for  taxation  in  section  61  of  the  prior 
law,  were  not  taxable,  as  the  rule  of  construc- 
tion is  that,  though  certain  words  are  given 
by  the  Code  a  general  meaning  in  the  con- 
struction of  statutes,  they  would  not  have 
that  meaning  in  construing  a  particular  chap- 
ter or  section  which  itself,  for  its  own  pur- 
poses, gives  it  a  different  or  limited  meaning. 
But  we  do  not  say  as  to  this.  We  do  say, 
however,  that  chattels  real  are  In  words 
made  a  subject  of  taxation  by  the  letter  of 
the  act  of  1905,  on  which  this  case  turns. 
We  cannot  decide  the  case  by  decisions  rest- 
ing on  a  prior  different  statute. 

Recurring  to  the  contention  that  the  deed 
in  this  case  makes,  not  a  chattel  real,  but 
a  sale  of  the  very  coal  Itself,  which  is  yet 
taxable  to  the  surface  only  as  realty,  we  are 
reminded  of  some  of  our  own  cases  for  au- 
thority for  the  proposition.  Wilson  v.  Youst, 
43  W.  Va.  826,  28  S.  D.  781,  39  L.  R.  A.  292; 
Haskell  v.  Sutton,  53  W.  Va.  206,  44  8.  E. 
533;  South  Penn  v.  Mclntlre,  44  W.  Va,  296, 
28  S.  E.  922;  Lawson  v.  Kirchner,  50  W. 
Va.  344,  40  S.  B.  844.    Language  is  used  la 
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them  Incidentally  to  the  effect  that  a  lease 
allowing  the  lessee  to  remove  oil  "is  in  legal 
effect  ^  sale  of  a  portion  of  the  land.**  That 
language  began  in  Wilson  v.  Xoust  as  a  bor- 
row from  a  Pennsylvania  case.  See  page 
839  of  43  W.  Va.,  28  S.  B.  781,  80  L.  R.  A. 
202.  It  is  only  repeated  in  the  later  cases. 
Chief  Justice  Marshall  long  ago  said,  what 
has  been  accepted  always  since  as  a  rule, 
that  language  in  a  decision  must  be  interpret- 
ed with  reference  to  the  case  in  hand.  Just 
whether  such  a  lease  was  a  sale  of  the  very 
coal  as  part  of  the  land  was  not  in  Judg- 
ment in  those  cases,  not  necessary  to  the 
decisions.  Standing  alone,  that  language 
might  be  construed  to  mean  that  the  exe- 
cution of  the  lease  itself  at  once  vested  the 
mineral  as  part  of  the  body  of  the  land  in 
the  lessee;  but  an  examination  of  these 
cases  shows  that  this  was  not  the  courfs 
decision,  but,  the  cases  involving  the  right 
.  of  a  guardian  or  committee  to  lease  the  land 
of  a  ward  or  insane  person,  the  court  simply 
held  that,  as  under  the  operation  of  said 
leases  the  mineral  would  be  taken  from  the 
land,  and  a  portion  of  its  body  thus  removed, 
it  decided  that  such  leases  so  operating  to 
work  a  sale  and  severance  of  part  of  the 
land  from  the  ward  or  insane  person,  could 
only  be  made  in  the  mode  authorized  by  law, 
that  Is,  under  the  statute  for  the  sale  of  land 
of  persons  insane  or  Infant  Again,  there 
are  so  many  West  Virginia  cases  in  which 
the  very  question  as  to  what  manner  of  es- 
tate such  leases  created  was  directly  involv- 
ed, in  which  it  was  held  that  before  finding 
the  mineral  no  estate  whatever  passed,  and 
that,  even  after  finding  mineral,  that  min- 
eral itself  in  the  ground,  not  yet  brought  to 
the  surface,  is  vested  yet  in  the  owner  of 
the  surface.  We  must  say  that  many  of 
our  cases  settle  that  Then,  how  can  it  be 
said  that  such  leases  impart  ownership  in 
the  very  coal  in  the  lessee,  if  it  remains  in 
the  surface  owner?  will  you  make  a  distinc- 
tion between  coal  and  oil?  Why?  It  was 
not  made  in  U.  S.  Mining  Co.  v.  County 
Court,  38  W^  Va.  201,  18  S.  B.  666.  It  is 
needless  to  say  Peterson  v.  Hall  (W.  Va.) 
50  S.  B.  603,  does  not  touch  the  question 
before  us.  It  simply  holds,  like  many  cases, 
that  a  lessee  under  an  oil  lease  has  no  tax- 
able vested  estate  in  the  oil  in  place,  but 
that,  if  it  be  conveyed  in  fee,  it  is  to  be  tax- 
ed separately  from  the  surface.  It  logically 
denied  the  claim  that  the  lease  is  a  sale  of 
the  oil  itself. 

It  was  argued  at  bar  that  land  is  assessed 
as  a  body  as  land,  and  not  the  estate  in  it; 
that  there  may  be  a  life  estate,  after  it  an- 
other life  estate,  after  it  a  reversion  or  re- 
mainder, sometimes  a  contingent  estate;  and 
that  these  are  not  each  separately  charged 
to  the  owner  of  each.  That  is  true,  and 
why?  Because  the  statute  has  long  provided 
that,  "as  to  real  property,  the  person  who, 
by  himself  or  tenant,  has  the  freehold  in 
possession,  whether  In  fee  or  for  life,  shall 


be  deemed  the  owner  for  the  purpose  of 
taxation."  Code  1899,  c.  29,  S  40.  There- 
fore, the  life  tenant  must  pay  taxes  during 
his  estate,  and  the  remainderman  or  rever- 
sioner only  when  the  particular  estate  ends. 
That  may  be  claimed  as  a  good  reason  why 
leaseholds  in  the  past  could  not  be  assessed: 
the  charge  of  the  corpus  representing  and 
paying  for  all  the  estate  in  the  land.  But 
suppose  the  statute  had  provided  for  the  asr 
sessment  of  the  life  estate  to  the  life  tenant 
and  the  fee  to  the  remainderman.  Surely 
the  Legislature  could  have  done  so.  27  Am. 
&  Bug.  Bnc.  Law,  609.  And  as  reflecting  a 
sedate  purpose  to  tax  all  leaseholds  for  min- 
erals, compare  the  acts,  not  of  tax  assess- 
ment, but  of  revaluation  of  1891  (page  61, 
c.  S6,  f  4),  of  1899  (page  83,  c.  21,  f  4),  and 
of  1904  (page  134,  c.  15,  If  5,  6).  The  ads 
of  1891  and  1899  required  the  commissioner 
'*to  ascertain  and  assess  the  fair  cash  value 
thereof  [the  tract]  and  in  such  assessment 
minerals,  mineral  waters,  oils,  and  gases  un- 
derlying the  surface,  and  the  location  of  the 
land,  shall  be  considered  in  ascertaining  the 
value  of  such  land  in  current  money; 
and  when  mineral,  mineral  waters,  oil,  gas* 
or  coal  privileges  or  interests  are  held  by 
a  party  or  parties,  or  any  company  or  asso- 
ciation, exclusive  of  the  surface,  the  same 
shall  be  assessed  separately  to  such  party 
or  parties,  company  or  association.*'  Under 
that  act  of  1891,  the  same  as  1899,  this  court 
said  that  the  minerals  here  meant  were  on- 
ly freehold,  and  the  less  leasehold  was  iciot 
separately  charged,  but  the  land  must  l>e 
charged  to  its  owner.  State  v.  South  Penn 
Oil  Co.,  42  W.  Va.  80,  24  S.  B.  688;  U.  S. 
Coal  Ck).  ▼.  County  Court,  38  W.  Va.  201, 
18  S.  B.  566.  Remember  that  those  cases 
were  under  the  acts  of  1891  and  1899,  not 
under  the  assessment  act  of  1905.  So  Car- 
ter V.  County  Court.  45  W.  Va.  811,  32  S.  B. 
216,  43  L.  R.  A.  725,  and  Peterson  v.  Hall 
(W.  Va.)  50  S.  B.  603,  were  upon  the  same 
assessment  act.  They  afford  no  guidance 
under  later  and  different  acts.  The  revalua- 
tion act  of  1904  uses  different  language  from 
the  acts  of  1891  and  1899.  The  Legislature, 
by  the  revaluation  act  of  1904,  after  requir- 
ing minerals  to  be  considered  in  the  valua- 
tion for  taxes,  said,  in  section  6:  "In  case 
the  whole  of  or  any  interest  in  the  minerals, 
mineral  waters,  oil,  gases,  coal,  ore  or  tim- 
ber, or  any  other  assestoble  Interest  in  real 
estate  be  held  by  any  person  other  than  the 
owner  of  the  other  interest  in  said  real  es- 
tate, the  same  shall  be  assessed  separately 
in  the  names  of  the  owners  thereof.*'  Now, 
here  is  a  change,  and  it  speaks  intent  plaiiL 
It  tells  us  that  no  longer  can  It  be  said,  as 
held  Ui  the  cases  above  cited,  that  only  free- 
hold minerals  are  taxable  separately,  but  the 
act  says  "the  whole  of  or  any  interest  in  the 
minerals  *  *  *  or  any  other  assessable 
interest"  shall  be  taxed  to  each  owner;  an4 
a  few  months  later  came  the  act  of  1905, 
taxing  chattels  real  in  very  words  several 
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times  repeated,  and  taxing  them  to  their 
owner  as  personal  property.  This  revaluation 
act  of  1904,  in  connection  with  the  reassess- 
ment act  of  1905,  makes  clear  what  the  Leg- 
islature meant  by  taxing  chattels  real.  Read 
both  acts  to  get  Intent  The  assessment  act 
of  1904  (page  53,  c.  4,  §  54)  stltl  said  that: 
"As  to  real  property  the  person  who  by  him- 
self or  his  tenant  has  the  freehold  In  his 
possession,  whether  In  fee  or  for  life,  shall 
be  deemed  the  owner  for  the  purpose  of  taxa- 
tion." Thence  it  is  argued  that  still  mineral 
estate  must  be  taxed  in  the  freehold  estate, 
and  that  leases  for  minerals  for  less  estate 
cannot  be  charged  separately.  That  Is  true 
as  to  minerals  In  place.  They  are  still  in- 
cluded in  the  valuation  of  the  freehold; 
they  were  always,  and  still  are.  Included 
in  the  valuation  of  the  land  itself.  But  as 
to  the  distinct  chattel  real:  It  Is  not  and 
never  was  included  in  the  valuation  of  real 
estate.  State  v.  South  Penn,  42  W.  Va.  99, 
24  S.  E.  688,  says  that  the  reassessment  act 
did  not  relate  to  leases,  but  only  to  free- 
holds, and  that  the  section  providing  that 
the  freeholder  should  be  deemed  the  owner 
related  only  to  life  or  fee  estate;  and  on 
page  101  of  42  W.  Va.,  page  696  of  24  S.  B., 
we  find  that  leaseholds  could  not  be  char- 
ged as  real  estate,  because  "a  lessee,  in 
proper  sense,  may  by  contract  have  right 
to  possession  of  the  coal,  as  a  part  of  the 
thing  to  which  ownership  applies,  but  no 
part  of  the  ownership  of  the  thing  is  vest- 
ed in  him";  that  thing  being  the  corpus 
and  coal  in  place.  The  old  law  did  not 
include  leaseholds  in  the  valuation  of  the 
land  or  mineral  in  place,  neither  does 
the  new,  but  the  new  law  charges  chattels 
real  as  personal  property.  For  the  first  time, 
the  new  law  selects  them  for  taxation  In 
words.    The   real    estate   valuation    act   of 

1904  required  each  separate  interest  to  be 
valued  for  taxation,  leaving  It  to  the  Legis- 
lature to  tax  them  as  it  might  see  fit  The 
tax  assessment  act  of  1904  did  not  tax  lease- 
holds separately  in  words,  but  the  act  of 

1905  carried  out  the  policy  of  separate  taxa- 
tion contemplated  by  the  revaluation  act  of 
1904,  and  directed  them  to  be  taxed  separate- 
ly as  personalty.  It  is  not  now  the  constitu- 
tional or  statute  policy  of  this  state,  as  is 
argued,  to  assess  all  that  pertains  to  or 
grows  out  of  land  as  land.  The  CJonstitution 
says  that  both  shall  be  taxed,  all  property 
shall,  what  is  land  as  land,  what  the  law 
deems  personalty  as  personalty.  Constitu- 
tion and  statute  taken  together  say  so.  The 
Constitution  says  all  property  real  and  per- 
sonal shall  be  taxed.  Still,  without  legisla- 
tion, nothing  can  be  taxed,  but  the  Legis- 
lature has  enacted  that  real  and  personal 
property,  Including  chattels  real,  shall  be 
taxed;  that  any  assessable  interest  in  land 
shall  be  taxed  to  its  owner.  As  above  stated, 
the  statute  has  never  in  words  required  chat- 
tels real  to  be  separately  asseswed  until  the 
net  of  1905.    That  makes  Hivva  si>e'.:iic  sub- 


jects of  taxation.  Never  has  there  been  a 
time  when  by  common  law  a  chattel  real  had 
not  legal  entity  as  an  estate  of  value,  a 
property,  distinct  from  the  body  of  land  ot 
which  It  savored,  and  therefore  the  state 
has  lndiq;)utable  power  to  tax  It  as  sndi 
distinct  property.  By  the  very  act  of  taxing 
It  the  Legislature  has  given  the  chattel  real, 
for  purposes  of  taxation,  distinct  exlsteooe, 
if  It  had  not  had  It  before,  and  made  It  a 
tax  subject  No  matter  how  many  estates 
or  Interests  in  land  there  may  be,  the  state 
can.  If  it  choose,  tax  each  separately.  From 
law  cited  above,  property  in  any  form  can 
be  taxed.  "The  term  'property,'  standing  xxnr 
qualified  in  a  Constitution  with  statutes  des- 
ignating subject  of  taxation,  Includes  both 
real  and  personal  property,  or  estate.  In- 
tangible, as  well  as  tangible,  rights  of  valuer" 
27  AuL  &  Eng.  Wnc  Law,  635;  Carroll  v. 
Perry,  4  McLean,  25,  Fed.  Cas.  Na  2,456; 
People  V.  Worthington,  21  111.  171,  74  Am.  Dec 
86;  Prlmm  v.  Belleville,  59  111.  142;  Tall- 
man  V.  Treasurer,  12  Iowa,  534;  State  v. 
Savage  (Neb.)  91  N.  W.  716.  "It  la  entirely 
competent  to  provide  for  the  assessment  of 
any  mere  possessory  right  In  lands,  wbether 
they  are  owned  by  the  government  or  by 
private  individuals."  Cooley  on  Taxation, 
635.  Separate  estates  or  Interests  arising 
out  of  the  same  property  may  each  be  taxed. 
27  Am.  &  Eng.  Ena  Law,  691.  Desty  on 
Taxation,  78,  says  it  is  to  be  taxed  to  the 
lessee,  tf  the  Legislature  so  enacts. 

Another  Question. 

The  plaintiff  contends  that,  even  conceding 
that  its  estate  Is  a  lease  for  years  and  a  chat- 
tel real,  the  act  of  1905  does  not  in  fact  tax 
a  c*hattel  real.  We  think  that  various  parts 
of  chapter  35,  p.  285,  Acts  1905,  amoidlng 
Code,  c.  29,  plainly  manifest  an  intent  to  tax 
leaseholds.  Before  that  act  chattels  real 
were  not  in  words  mentioned  for  taxation; 
but  such  estates  of  vast  value  and  large  num- 
ber, in  which  persons  and  corporations  have 
invested  hundreds  of  thousands  of  dollars  of 
working  capital  or  investment,  not  before  ex- 
isting, had  come  Into  existence,  constituting 
large  estates  not  taxed,  and  this  fact  itself 
tells  us  what  must  have  been  the  purpose  of 
the  Legislature  in  its  amendment  of  1905  of 
the  prior  law,  as  well  as  of  the  reassessmoit 
act  of  1904,  and  we  must  in  construing  the 
new  legislation  let  that  fact,  the  presence  of 
these  large  Interests,  shed  light  on  the  Intent 
But  take  this  new  act  let  it  speak  for  Itselt 
look  at  its  features.  Section  39,  c.  29,  Code, 
before  1905,  read  thus:  "Whenever  any  per- 
son becomes  the  owner  of  the  surface  and  an- 
other or  others  become  the  owner  of  any  other 
freehold  estate  In  coal,  oil,  gas,  or  limestone, 
fireclay,  or  other  minerals  or  other  mineral 
substances  in  or  under  the  same,  the  assessor 
shall  assess  such  respective  estate  to  the  re- 
spective owners  thereof."  So  read  the  assess-  i 
ment  act  of  1904  (page  45,  c.  4).  But  this  se^ 
tlon  was  not  satisfactory.    The  act  of  1905 
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amended  It  by  striking  out  the  word  "free- 
hold." It  now  reads:  "Whenever  any  per- 
son becomes  the  owner  of  the  surface  and 
another  or  others  become  the  owners  of  any 
other  estate  in  coal,  oil,  gas,  or  limestone> 
fireclay,"  etc.  Decisions  under  the  old  law 
held  the  separate  mineral  freehold  inclusive' 
in  taxation  to  its  owner,  the  surface  to  its 
owner,  and  held  the  mineral  lease  for  years 
not  taxable  to  its  owners,  as  real  estate,  but 
that  the  surface  assessment  to  its  owner  cov- 
ered the  mineral  In  place;  but,  as  Just 
shown,  the  act  of  1^5  amends  the  section. 
It  omitted  the  word  "freehold."  This  shows 
an  intention  to  tax  any  estate  in  minerals, 
freehold,  or  less  than  freehold,  to  its  separate 
owner.  If  freehold,  taxable  as  realty;  if  less, 
taxable  as  personalty  by  reason  of  the  new 
section  61.  The  old  section  defined  personal 
property  so  as  not  to  include  chattels,  as  seen 
above  in  its  quotation.  It  did  not  make  per- 
sonal property,  in  terms.  Include  chattels 
real.  The  new  section  does,  and  moreover  ex- 
cludes from  the  meaning  of  "land"  chattels 
real.  How  can  it  be  doubted  for  a  moment 
that  t]ie  intent  was  to  tax  chattels  real,  not 
as  land,  but  as  personal  property?  The  new 
section '  inserts  "chattels  real"  as  coming 
within  the  meaning  of  personal  property,  and 
excepts  chattels  real  from  land  taxation,  and 
new  section  63,  as  also  section  12,  says  that 
"all  personal  property"  shall  be  taxed  and 
hence  chattels  real  must  be  taxed.  Was  not 
something  meant  by  this  amendment?  Sec- 
tion 68  requires  the  assessor  to  ascertain  "all 
personal  property."  Old  section  80,  provid- 
ing how  capital  In  trade  should  be  reported 
by  the  owner,  required  the  owner  to  report 
"(a)  the  amount  and  true  and  actual  value 
of  all  tangible  personal  property  used  in  con- 
nection with  such  trade  or  business,  other- 
wise than  such  as  is  regular  I  ly  kept  for  sale 
therein."  The  new  section  added  to  clause 
(a)  the  words  "hicluding  chattels  real,"  thus 
plainly  evincing  a  purpose  to  tax  chattels  real 
of  a  firm  or  individual,  and  tax  them  as  per- 
sonality, which  in  law  they  have  ever  been. 
Section  108  of  the  prior  law  before  1905  pre- 
scribed a  form  of  the  personal  property  tax- 
book,  giving  columns  for  different  classes  of 
personal  property.  It  had  no  column  for 
chattels  real;  but  the  act  of  1905  gives  them 
a  separate  heading  and  column  in  a  clause 
first  found  In  the  act  of  1905:  "(pp)  Value 
of  all  chattels  real  of  every  person,  firm  or 
Incorporated  company."  Here  the  statute 
prescribes  that  the  final  act  of  assessment, 
the  actual  taxbook  against  the  taxpayer, 
must  charge  chattels  real.  How  can  we  fail 
to  see  fixed  purpose  to  tax  them?  The  argu- 
ment that  the  law  provides  for  a  return  of 
delinquent  land  is  without  force.  Cannot  a 
tax  claim  be  levied  on  a  chattel  real  and  it 
be  sold  therefor?  A  chattel  real  is  person- 
alty and  salable  under  execution.  Freeman 
V.  Dawson,  110  U.  S.  264,  4  Sup.  Ct.  94,  28  L. 
Rd.  141:  8  Enc.  PI.  &  Pr.  550:  Donahue  on 
Petroleum  &  Gas,  176;  17  Cyc.  953. 


To  sustain  the  claim  that  the  act  of  1905 
does  not  at  all  tax  chattels  real,  sections  77 
and  7S  are  appealed  to.  Section  77  requires 
that  corporations,  except  certain  ones,  shall 
make  a  report  to  the  assessor  showing  the 
following  items :  "(a)  The  amount  of  capital 
authorized  to  be  employed  by  it;  Ot))  the 
amount  of  cash  capital  paid  on  each  share  of 
stock;  (c)  the  amount  of  money  In  hand  or 
on  deposit  anywhere  subject  to  its  check  or 
draft,  on  the  first  day  of  April  of  the  current 
year;  (d)  the  amount  of  credits  and  Invest- 
ments other  than  its  own  "capital  stock  held 
by  it  on  said  date,  with  their  true  and  actual 
value;  (e)  the  quantity,  location  and  true  and 
actual  value  of  all  its  real  estate,  and  the 
magisterial  district  in  which  it  is  located;  (f) 
the  kinds,  quantity  and  true  value  of  all  its 
tangible  personal  property  in  each  magis- 
terial district  in  which  it  is  located."  Section 
78  directs  how  the  Items  shall  be  entered  in 
the  taxbook,  and  then  says:  "The  property 
mentioned  in  items  (c),  (d),  (e)  and  (f)  shall 
constitute  all  the  property  on  which  any  such 
corporation  shall  be  liable  to  pay  taxes." 
Upon  that  provision  the  plaintiff  confidently 
asserts  that  it  was  not  the  intention  of  the 
Legislature  to  tax  chattels  real  at  ail  to  any 
one.  Here  we  have  verbal  confilct  with  plain 
provisions  above  given,  and  we  must  remem- 
ber a  rule  vital  In  this  connection,  namely, 
that  we  must  consider,  not  sections  77  and  78 
alone,  but  those  sections  along  with  all  other 
provisions  bearing  on  the  same  matter.  We 
would  say  that  the  omission  of  chattels  real 
was  due  to  inadvertence,  but  for  the  fact 
that  the  bill  in  the  Legislature  as  passed  by 
the  House  of  Delegates  contained  the  words 
"including  chattels  real"  in  clause  (f),  but 
they  were  stricken  out  by  the  Senate  and  the 
amendment  concurred  in  by  the  House.  This 
is  held  by  counsel  as  conclusive  to  prove 
that  it  was  not  intended  to  put  chattels  real 
on  the  tax  list  at  all,  and  certainly  not  those 
owned  by  corporations.  Why,  then,  did  not 
the  Legislature  strike  out  "chattels  real" 
from  section  61?  Why  did  it  not  strike  from 
section  80,  cl.  a,  the  words  "including  chat- 
tels real,"  thus  charging  Individuals  and  firms 
not  Incorporated  with  them?  Why  did  it, 
still  later  In  the  consideration  of  the  bill, 
insert  In  section  108  charging  taxes  a  clause 
reading,  "(pp)  the  value  of  all  chattels 
real  of  every  person,  firm  or  incorporated 
company"?  This  last  most  explicit  language 
fiatly  says  that  corporations  shall  be  taxed 
for  chattels  real.  Just  here  I  would  empha- 
size the  fact  that  this  clause  is  a  positive 
command  to  the  assessor  to  put  chattels  real 
of  a  person,  firm,  or  corporation  on  the  tax- 
book,  as  the  last  act  of  taxation;  whereas, 
the  report  under  section  77  is  simply  a  re- 
port only  a  list  made  by  the  taxpayer,  not 
binding,  not  so  important  as  the  act  of  the 
assessor  in  performing  the  final  act  of  taxa- 
tion. True,  the  clause  of  section  78  that  no 
other  property  than  that  specified  In  section 
77,  taken  alone,  is  strong;  but  we  must  get 
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at  the  real  purpose  of  the  Legislature,  and 
weigh  all.it  has  said.  It  is  blundering  legis- 
lation, but  we  must  glean  the  real  and  final 
purpose.  It  looks  like  the  Legislature  intend- 
ed not  to  tax  chattels  real,  at  least  those  ot 
corporations,  and  later  changed  its  mind,  be- 
cause in  section  80  it  required  individuals 
and  partnerships  to  be  charged  with  them, 
and  in  clause  "pp"  of  section  108  required  the 
assessor  to  charge  the  value  of  all  chattels 
real  of  every  person,  firm,  or  incorporated 
company.  It  did  not  go  back  to  harmonize 
sections  TI  and  78  with  the  final  conclusion, 
perhaps  because  it  forgot  to  do  so.  Inad- 
vertent omission  occurs  in  legislation  as  well 
as  elsewhere.  We  must  allow  for  inadvert- 
ence when  plain.  It  plainly  appears  to  be 
inadvertence  here.  But,  aside  frcmi  that,  we 
must  remember  another  important  rule  of 
statutory  construction  which  has  forcible  ap- 
plication in  this  instance.  We  have  clash 
between  different  provisions  of  the  same  act 
on  the  same  matter.  How  shall  we  cut  the 
Qordian  knot  and  resolve  the  conflict?  As 
held  in  Speldel  v.  Warder,  49  S.  B.  534, 56  W. 
Va.  602,  on  authority  there  cited,  we  must 
take  the  later  sections,  80  and  108,  as  re- 
flecting the  real  last  intent  of  the  law  makers. 
Section  61,  including '  chattels  real  In  the 
deflnltion  of  ••personal  property,"  gives  con- 
fix matlon  to  this  argument  So  much  of  the 
statute  speaks  intent  to  tax  chattels  real. 

But  the  plaintiff  claims  that,  even  if  chat- 
tels real  are  taxable  to  individuals,  sections 
77  and  78  must  exempt  corporations  therein 
specified  from  taxes  on  their  chattels  reaL 
We  cannot  yield  to  a  construction  working 
such  partiality,  inequality,  and  unfairness. 
Why  exempt  the  property  of  corporations? 
We  cannot  realize  that  the  Legislature  so 
Intended.  However,  if  it  did  so  design,  no 
matter  how  plain  Its  language,  such  exemp- 
tion of  chattels  real  of  corporations  would  be 
baldly  unconstitutional  under  the  state  Con- 
stitution (article  10,  S  1)»  commanding  ''all 
property,"  to  be  taxed  with  the  limited  ex- 
ceptions therein  given.  So  it  was  held  In 
C.  &  O.  R.  Ck).  V.  Auditor,  19  W.  Va.  408; 
State  V.  Buchanan,  24  W.  Va.  362.  And 
would  it  not  be  repugnant  to  the  fourteenth 
amendment  as  denying  other  taxpayers  equal- 
ity before  the  law?  It  would  be  arbitrary 
classification,  based  on  no  good  reason,  but 
against  good  reason.  We  should  not  give  a 
construction  to  the  act  making  it  violate  the 
Constitution.  True,  though  the  Constitution 
does  say  that  all  property  shall  be  taxed,  it 
cannot  be  taxed  until  the  Legislature  au- 
thorizes it  Supervisors  v.  Tallant.  96  Va,, 
723,  82  S.  E.  479 ;  Va.  &  T.  R.  Co.  v.  Wash- 
ington,-30  Grat  (Va.)  471.  This  is  because 
the  Constitution,  tn  this  respect,  does  not 
act  of  its  own  vigor,  without  an  enabling  act ; 
but  there  is  the  statute  saying  that  all  prop- 
erty shall  be  taxed,  and  sections  55,  80,  and 
108^  covering  chattels  real,  authorizing  their 
taxation.  ••Exemptions  can  be  allowed  only 
when  the  language  is  free  of  doubt,  not  where 


It  Is  doubtful.**  Gooley  on  Taxation,  356; 
Yicksburg  ▼.  Dennis,  116  U.  S.  665,  6  Sup. 
Ct  G25,  29  L,  Ed.  770. 

It  is  insisted  that  tax  acts  must  be  constru- 
ed strictly,  and,  if  it  is  doubtful  whether  the 
intent  is  to  levy  a  tax  on  a  thing,  the  doubt 
must  be  solved  in  favor  of  the  taxpayer. 
Brown  v.  Commonwealth,  98  Va.  366,  36 
S.  E.  485 ;  Net  &  Twine  Ck>.  v.  Wortbington, 
141  U.  S.  474,  12  Sup.  Ct  55,  35  L.  Ed.  821 ; 
(Gooley,  Taxation,  266;  Bice  v.  U.  S.,  63  Fed. 
910,  4  C.  C.  A.  104.  As  a  g^eral  rule  that 
is  so,  but  there  is  another  rule  here  fitting. 
The  Constitution  positively  commands  that 
all  property  shall  be  taxed,  and  we  must 
construe  the  statute  as  meant  to  obey  the 
Constitution,  if  its  words  will  at  all  allow 
it,  and  this  act  has  a  section  taxing  all  prop- 
erty, and  specific  language  covering  chattels 
reaL  If  there  were  doubt,  we  must  rather  re- 
solve it  in  favor  of  taxing  leaseholds,  and 
"impute  to  the  General  Assembly  an  Intent 
to  obey  the  constitutional  mandate,  if  its 
enactments  fairly  admit  of  such  construc- 
tion," in  the  language  of  the  court  in  Hart 
V.  Smith,  159  Ind.  182,  64  N.  E.  661,  58  L. 
R.  A.  949,  95  Am.  St  Rep.  280.  But'l  see 
no  reason  to  Invoke  this  presumption,  as  I 
cannot  see  how  the  statute  can«  with  reason* 
be  held  not  to  tax  chattels  real,  whether  of 
corporations  or  others.  It  would  be  vastly 
more  unplausible  for  us  to  hold  them  not 
taxable  than  taxable.  It  would  defeat  an 
intent  that  is  plain,  taking  the  acts  all  in  all 
as  to  this  matter. 

It  is  suggested  that  the  statute  makes  no 
basis  or  measure  of  ascertaining  the  value 
of  chattels  real,  and  that  this  argues  that 
it  was  not  Intended  to  tax  them.  I  may  not 
go  too  far  in  saying  that  a  court  has  little 
or  nothing  to  do  with  it.  Valuation  of  chat- 
tels real  is  not  infeasible — ^it  can  be  made 
For  many  other  subjects  of  taxation  no  pro- 
cess of  valuation  is  fixed  by  the  statuta 
Courts  and  juries  assess  damages  in  much 
more  difficult  instances.  That  the  act  does 
not  fix  the  method  of  valuation  does  not  in- 
validate it  Erie  V.  Pemu,  21  WalL  (U.  S.) 
492,  22  L.  Ed.  595. 

Constitutionality  of  the  Tax. 

It  is  contended  tliat  taxing  chattels  real 
is  contrary  to  the  state  Constitution  because 
double  taxation.  Brief  of  one  of  the  coun- 
sel for  the  plaintiff  does  not  claim  that 
double  taxation  Is  unconstitutional.  Coxk- 
slderlng  the  vast  power  of  taxation,  the 
weight  of  authority  seems  to  say  that  it  is 
not  void.  "Since  the  power  of  the  Legis- 
lature to  tax  Is  limited  only  by  constitutional 
restrictions,  it  follows  that  the  courts  cannot 
declare  void  a  statute  Imposing  double  taxa- 
tion, unless  it  be  in  contravention  of  some 
constitutional  restriction."  27  Am.  &  Eng. 
Ency.  of  Law,  607.  I  suppose  that,  as  our 
Constitution  says  that  all  property  shall  be 
taxed,  and  that  the  taxation  shall  be  ''equal 
and  uniform,"  double  taxation  is  forbiddeo. 
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Bacon  v.  Board  of  State  Tax  Ck)m*rB  (MidL) 
83  N.  W.  307,  60  L.  R.  A.  366,  86  Am.  St 
Rep.  524 ;  Fulkerson  v.  Bristol,  95  Va.  1,  27 
8.  E.  815.  Though  some  courts  hold  that 
even  under  such  clause  the  capital  and 
shares  In  it,  one  the  property  of  the  corpora- 
tion, the  other  of  individuals,  may  both  be 
taxed.  Bacon  v.  Board  of  State  Tax  Com'rs 
(Mich.)  85  N.  W.  307,  60  L.  R.  A.  367,  86  Am, 
St.  Rep.  524;  Union  Bank  v.  Richmond,  94 
Va.  316,  26  S.  E.  821.  But  there  is  no  double 
taxation  in  taxing  leaseholds.  They  are  dis- 
tinct properties.  Bank  v.  Ooip.,  9  Wall.  (U. 
S.)  353,  19  L.  Ed.  701;  Owensboro  v.  Owens- 
boro,  173  U.  S.  664,  19  Sup.  Ct  537,  43  L.  Ed. 
850.  There  can  be  several  estates  or  inter- 
ests, each  property,  in  a  tract  of  land.  Es- 
pecially can  there  be  a  chattel  real  savoring 
of  it  issuing  out  of  it.  ''Several  persons 
may  have  in  one  tract  of  land  distinct  inter- 
ests which  are  the  subject  of  taxation,  such 
as  land  and  mineral  rights,  or  land  and  grow- 
ing trees,  or  land  and  structures  thereon." 
27  Am.  &Bng.  Ency.Law,  640.  The  chattel  is 
a  separate  property  from  the  land,  taking 
neither  its  title  nor  its  soil  in  itself,  vested 
In  a  different  person,  carved  but  of  the  fee,  a 
particular  estate  distinct  as  a  life  estate. 
Always  has  the  common  law  regarded  it  as 
distinct  property,  and  of  value  as  property. 
Is  not  the  lease  in  this  case  a  highly  valuable 
asset  of  the  corporation?  Has  it  not  a  dis- 
tinct property  in  it  alone?  Who  can  say  that 
a  conveyance  of  coal  in  fee  does  not  create 
a  separate  property,  taxable  as  such?  Why 
Is  not  a  long  lease  vesting  the  lessee  with 
right  to  take  coal  not  a  valuable  separate 
property?  The  surface  owner  has  lost  do- 
minion over  the  coal.  The  lessee  has  com- 
plete dominion.  Still,  each  has  a  property, 
taxable  distinctly,  if  the  state  elects  to  do  so, 
because  they  are  different  properties,  and 
each  one  ought  to  pay  taxes  on  his  own  prop- 
erty. As  remarked  above,  the  Legislature 
has  made  chattels  real  separate  property  for 
taxation.  Many  instances  of  taxation  have 
been  held  not  double,  which  might  be  regard- 
ed more  so  than  in  this  case.  In  Teni]fessee 
V.  Whitworth,  17  U.  S.  129,  6  Sup.  Ct  645, 
29  L.  Ed.  830,  the  court  said:  "In  corpora- 
tions four  elements  of  taxable  value  are 
sometimes  found:  (1)  Franchises;  (2)  capital 
stock  in  the  hands  of  corporation ;  (3)  corpo- 
rate property ;  and  (4)  shares  of  the  capital 
stock  in  the  hands  of  the  individual  stock- 
boldera  Each  of  these,  is,  under  circum- 
stances, an  appropriate  subject  of  taxation; 
and  it  is  no  doubt  within  the  power  of  the 
state,  when  not  restricted  by  constitutional 
limitation,  to  assess  taxes  upon  them  in  a 
way  to  subject  the  corporation  or  the  stock- 
holders to  double  taxation.'*  A  tax  on  lease- 
hold is  not  invalid  as  double  because  it  is 
a  distinct  property  from  the  land.  In  People 
V.  Oohen,  31  Cal.  210,  it  was  held  that  a  tax 
on  a  claim  to  or  possession  of  land  was  not  a 
tax  on  the  land.  In  many  cases  it  has  been 
held  that  the  capital  stock  of  a  bank,  and  the 


property  in  which  it  is  Invested,  and  the 
shares  of  stock,  may  all  be  taxed.  Bacon  v. 
Board  of  State  Tax  Com'rs  (Mich.)  85  N.  W. 
307,  60  L.  R.  A.  366,  86  Am.  St  Rep.  524; 
Bradley  ▼.  People,  4  Wall.  (U.  S.)  459,  18  L. 
Ed.  433.  They  are  regarded  separate  prop- 
erty. Do  we  not  tax  both  the  debt  secured  by 
a  deed  of  trust  and  the  land,  and  the  vendor's 
lien  debt  and  the  land;  one  to  the  creditor, 
the  other  to  the  land  owner?  "Where  two 
persons  hold  different  interests  in  the  same 
thing,  each  may  properly  be  taxed,  as  they  do 
not  hold  by  the  same  title."  27  Am.  &  Eng. 
Ency.  Law,  609 ;  State  v.  Moore,  12  Cal.  56. 
We  may  tax  a  horse  to  its  ovnier^  and  the 
debt  for  which  he  was  purchased  to  Its  own- 
er. Incomes  from  property  are  assessed 
apart  from  the  property  producing  the  in- 
come. 1  Desty  on  Taxation,  202;  1  Oooley  on 
Taxation,  f  30.  There  is  no  double  taxation 
here.  "By  duplicate  taxation  in  this  sense 
is  understood  the  requirement  that  one  per- 
son or  any  one  subject  of  taxation  shall  di- 
rectly contribute  twice  to  the  same  burden, 
while  other  subj^ts  of  taxation  belonging  to 
the  same  class  are  required  to  contribute  but 
once."  Cooley  on  Taxation,  394.  "Where 
the  same  property  represents  distinct  values 
belonging  to  different  persons,  the  fact  that 
each  is  taxed  on  the  value,  which  the  prop- 
erty represents  in  his  hands,  does  not  con- 
stitute double  taxation  obnoxious  to  the  or- 
ganic law  of  Maryland."  U.  S.  Co.  v.  State, 
79  Md.  63,  28  AtL  768.  That  suits  this  case. 
But  suppose  we  say  that  the  charge  of  the 
land  to  the  owner  includes  the  lessee's  in- 
terest, can  the  lessee  say  that  he  pays 
doubly?  What  does  he  pay  doubly?  The 
landowner  does  not  pay  doubly,  the  lessee 
does  not  Of  what  has  the  lessee  right  to 
complain?  He  does  not  pay  double  tax,' he 
is  not  hurt  by  double  tax.  Double  tax  Is 
where  the  same  person  is  twice  taxed  for  the 
same  thing.  Bacon  v.  Board  of  State  Tax 
Com'rs  (Mich.)  85  N.  W.  307,  60  L.  R.  A. 
366,  86  Am.  St  Rep.  524;  Desty  on  Taxation, 
399. 

We  have  no  doubt  about  the  legality  of  the 
tax  after  the  year  1906.  It  may  be  claimed 
to  be  different  as  to  that  year.  The  revalu- 
ation acts  of  1891  and  1899  required  that  the 
minerals  be  considered  In  making  up  the 
value  of  lands,  and  the  taxing  of  lands  for 
1905  is  under  the  valuation  made  under  the 
act  of  1899,  as  the  revaluation  of  land  made 
under  the  act  of  1904,  excepting  chattels  real 
from  the  valuation  of  land,  does  not  apply  to 
land  taxes  until  after  1905.  Hence  the  lease- 
holder may  say:  "The  valuation  under  the 
act  of  1899  includes  minerals ;  they  are  char- 
ged to  the  fee  owner ;  and,  if  my  leasehold  is 
charged,  that  is  double  taxation."  Now,  the 
cases  of  Carter  v.  Tyler  County  Court,  45 
W.  Va,  806,  32  S.  B.  216,  43  L.  R.  A.  725; 
State  V.  South  Penn  Oil  Co.,  42  W.  Va.  80, 
24  S.  B.  688;  U.  S.  Co.  v.  Randolph  County, 
88  W.  Va.  201,  18  S.  B.  566»  only  held  that 
minerals  in  place  should  be  considered  in 
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fixing  the  value  of  the  land  to  its  owner,  and 
that  lessees  for  years  of  coal  or  oil  should  not 
be  taxed  with  their  holdings  as  land,  and  did 
not  decide  that  the  lessee  could  not  be  tax- 
ed with  them  as  personalty.  If  the  land 
were  under  coal  lease,  the  chattel  was 
charged  to  the  surface  owner,  which  Is  to  say 
that  it  was  excepted  out  of  the  vaiuation  be- 
cause not  included.  The  act  of  1904  does  in 
terms  except  chattels  real;  but  it  is  only  an 
express  direction  to  the  assessor  of  what  al- 
ready was  the  law,  only  declaratory  of  ex- 
isting law.  Both  under  the  reassessment  act 
of  1899  and  1904  the  surface  owner  is  taxed 
with  the  coal  in  the  ground  because  still  vest- 
ed in  him.  There  is  no  difference  between 
the  acts  as  to  this.  The  Legislature  in  1905 
simply  taxed  what  never  had  been  taxed  in 
taxing  the  leaseholds  of  the  lessee.  State  v. 
South  Penn,  42  W.  Va.  on  page  99,  24  S.  B. 
on  page  695,  says  this:  "What,  then,  is  the 
subject-matter  of  the  act  of  reasessment  of 
1891,  and  does  the  property  [these  oil  leases] 
belong  to  such  subject-matter  within  the 
meaning  of  the  act?  We  may  expect  to  find 
the  object,  the  main  general  purpose,  of  the 
act  expressed  in  the  title.  The  title  is  '*an  act 
to  provide  for  the  reassessment  of  the  value 
of  all  real  estate  within  this  state.  By  a  stat- 
utory rule  of  construction,  the  word  iand'  or 
'lands'  and  the  words  'real  estate*  or  'real 
property'  include  lands,  tenements  and  here* 
ditaments,  and  all  rights  thereto,  and  in- 
terests therein,  except  <?hattel  interests,  un- 
less a  different  intent  on  the  part  of  the  Leg- 
islature be  apparent  from  the  context.  See 
Code,  1899,  c.  13,  §  17,  par.  15.  In  the  assess- 
ment law,  the  term  'property'  is  used  not  in 
the  sense  of  the  right  of  ownership,  but  of 
the  thing  owned,  which  is  listed  for  taxation 
opposite  the  name  of  the  owner.  The  con- 
text shows  that  oil  and  gas  underlying  the 
surface,  and  within  the  location  of  land,  shall 
be  considered  in  ascertaining  the  value  of 
such  land,  and,  when  oil  or  gas  privileges  or 
interests  are  held  by  a  party  exclusive  of  the 
surface,  the  same  shall  he  assessed  separately 
to  such  parties — the  land  to  the  one,  the  oil 
privilege  to  the  other."  He  decided  howeveV, 
that  chattel  interests  in  the  land  should  not 
be  charged  to  the  lessee,-  and  they  were  not 
charged  separately  to  the  owner.  He  said 
that  oil  leases  did  not  constitute  real  property 
within  the  meaning  of  the  act,  but  the  land 
was  valued  without  respect  to  them.  Just 
so  under  the  reassessment  of  1904.  Thus,  we 
cannot  say  that  the  surface  owner  will  pay 
or  be  charged  with  less  after  1905  than  for 
that  year  or  any  prior  year.  I  repeat  that  the 
leaseholds  never  were  included  in  the  valu- 
ation to  the  fee  owner. 

The  point  was  suggested  that  article  13 
of  the  state  Constitution  forfeits  lands  for 
omission  from  the  taxbooks  for  five  years, 
and  that  an  omission  of  the  land  in  the  fee 
owner's  name  forfeits  the  land,  and  along 
with  it  the  leasehold.  We  do  not  see  how 
this  can   make   the  act   unconstitutit^^^ll,  or 


how  it  can  bear  upon  that  point,  this  remote 
contingency.  It  is  not  to  be  contemplated. 
It  is  only  a  risk  in  the  future  assumed  by  the 
lessee  when  he  takes  bis  lease.  May  not  the 
state  forfeit  for  failure  to  pay  taxes  on  the 
body  of  the  land?  The  state  need  not  look 
out  for  that  That  comes  from  the  omission 
of  the  parties  Interested.  A  mortgage  would 
be  likewise  lost  It  is  the  duty,  not  only  of 
the  surface  owner,  but  of  the  owner  of  the 
particular  estate,  to  protect  his  own  estate 
from  sale  or  forfeiture  for  taxes.  We  assert 
the  right,  and  also  the  duty,  of  the  lessee 
to  have  the  public  officer  charge  the  tract  in 
the  owner's  name,  or  his  own  name,  for  self- 
protection.  Assessment  in  the  lessee's  name 
would  protect  from  forfeiture.  The  lessor 
has  made  an  implied  covenant  that  he  will  do 
nothing,  either  of  omission  or  commission,  to 
forfeit  or  destroy  his  tenant's  estate,  and  the 
lessee  can  use  his,  or  his  own,  named  for  taxa- 
tion, as  an  assignee  can. 

Fourteenth  Amendment 

It  is  said,  but  does  not  seem  to  be  urged  by 
one  of  the  plaintiff's  attorneys,  that  the  stat- 
ute taxing  chattels  real  violates  the  four- 
teenth amendment.  Wherein  we  are  not  veiy 
clearly  told.  It  cannot  be  claimed  that  tax 
laws  are  not  due  process  of  law.  King  v. 
Mullins,  171  U.  S.  404,  18  Sup.  Ct  925,  43  L. 
Ed.  214;  State  v.  ^onaugle,  45  W.  Va.  415, 
82  S.  E.  283,  43  L.  R.  A.  727;  Wltherspoon  v. 
Duncan,  4  Wall.  (U.  S.)  210,  18  L.  Ed.  339. 
Does  it  deny  equal  protection  of  the  law? 
Does  not  the  act  treat  all  persons  owning 
chattels  real  alike?  There  surely  may  be 
taxes  imposed  by  a  state  on  different  subjects. 
The  right  to  the  equal  protection  of  the  laws 
is  not  denied  by  a  state  when  the  same  law  or 
course  of  proceedings  would  be  applied  to 
other  persons  under  similar  dtcomstances 
and  conditions.  Tinsley  v.  Anderson,  171  U. 
S.  101, 18  Sup.  Ct  605,  43  L.  Ed.  91.  In  man> 
cases,  such  as  tax  laws,  the  Legislature  may 
classify  persons  and  things  in  the  administra- 
tion of  government  It  does  not  follow  that 
because  one  man  of  a  class  is  treated  dlf 
ferently  from  another  class,  the  equality 
clause  of  the  amendment  is  violated.  "It 
only  requires  the  same  means  and  methods  to 
be  applied  impartially  to  all  constituents  of  a 
class,  so  that  the  law  shall  operate  equally 
and  uniformly  upon  all  persons  in  similar  ci^ 
cumstances."  Kentucky  R.  R.  Tax  Oases,  115 
U.  a  321,  6  Sup.  Ct  57,  29  Ll  Ed.  414.  Un- 
der Magoun  v.  Illinois.  170  U.  S.  283,  18  Sup. 
Ct  594,  42  L.  Ed.  1037,  and  other  cases,  the 
state  may  classify  subjects  of  taxation  and 
apply  different  methods  of  valuation  and 
taxation.  The  amendment  prescribes  no 
rigid  equality,  but  permits  to  the  dlscretioif 
and  wisdom  of  the  state  a  wide  latitude. 
With  its  impolicy  the  federal  power  has  no 
concern.  It  may  tax  one  kind  of  property  in 
one  way  and  by  one  process  of  valuation,  an- 
other in  another,  because  they  do  not  belong 


\\\  Ta.) 


BUFPNER  BROS.  ▼.  DUTCHESS  INS.  CO. 


943 


to  the  same  class.  In  this  case  the  land  and 
ibe  chattel  real  are  separate.  It  may  tax 
one  class  of  persons  in  one  trade  in  one  way, 
another  in  another.  Bell's  Gap  Co.  v.  Penn- 
sylvania, 134  U.  S.  232.  10  Sup.  Ct.  533,  33  L. 
Ed.  892;  Atchison  v.  Matthews,  174  U.  S.  96, 
19  Sup.  Ct.  009,  43  L.  Ed.  909;  Florida  Cen- 
tral V.  Reynolds,  188  U.  S.  471,  22  Sup.  Ct 
176,  46  L.  Ed.  283.  The  last  case  fully  sus- 
tains this  view  in  a  review  of  the  cases. 
See  Coulter  v.  L.  &  N.  R.  Co.  (U.  S.)  25  Sup. 
Ct  344,  49  L.  Ed.  615.  In  this  case  where  is 
the  discrimination?  All  chattels  real  are  tax- 
ed alike,  and  valued  alike.  No  different  pro- 
cess of  even  valuation  prevails  as  to  them 
trom  other  chattels.  The  act  taxes  all  per- 
gonal and  real  property.  The  state  may  tax 
some,  exempt  others,  If  not  forbidden  by  its 
Constitution.  King  v.  Mulllns,  171  U.  S. 
404,  18  Sup.  Ct  925,  43  L.  Ed.  214.  Home 
Insurance  Co.  v.  New  York,  134  U.  S.  594, 
8  Sup.  Ct  1385,  30  L.  Ed.  350  reiterates  the 
great  powers  of  a  state  in  taxation.  But 
this  act  taxes  all  persons,  all  property  alike. 
This  illustration  Is  put  by  counsel.  A.  owns 
tracts  B.  and  C,  coal*  land  of  equal  value, 
each  $250,000.  One  is  leased,  the  lease  worth 
$125,000.  Counsel  says  that  both  must  be 
assessed  equally,  and  he  assumed  that  the 
owner  must  be  assessed  $250,000  on  each, 
and  that  this  includes  the  leasehold  on  one 
tract  and  charging  the  lessee  is  double.  But 
he  assumes  that  both  must  be  assessed  to  the 
fee  owner  at  equal  value.  Cannot  the  value 
to  him  of  the  tract  incumbered  by  the  lease 
be  lessened  so  far  as  its  value  is  lessened  by 
the  incumbrance  or  servitude  created  by  the 
lease?  In  oral  argument  was  put  the  case  of 
a  man  owning  two  tracts.  One  tract  he 
operates  himself  for  coal,  the  other  over  the 
creek  is  operated  by  a  lessee.  If  the  lessee  Is 
charged  with  his  leasehold,  on  the  right  to 
mine  coal,  and  the  other  on  the  fee,  not  on 
bis  coal  operation,  here  is  a  discrimination. 
The  answer  is  that  one  holds  a  fee  and  his 
mining  is  under  no  separate  right;  the  other, 
the  lessee,  has  a  separate  and  distinct  taxa- 
ble property.  This  statute  does  not  forbid 
the  subtraction  in  valuing  the  estate  of  the 
owner  in  the  leasehold  tract  of  the  incum- 
brance of  the  leasehold,  if  in  fact  It  lessens 
the  value;  nor  does  It  forbid  the  state,  If  it 
chose,  taxing  the  owner  mining  in  the  tract 
which  he  operates.  The  state  may  tax  a 
life  estate  and  the  reversion  or  remainder, 
as  regards  the  amendment.  Billings  v.  Illi- 
nois (U.  S.)  23  Sup.  Ct  272,  47  L.  Ed.  400; 
Orr  V.  Oilman,  183  U.  S.  278,  22  Sup.  Ct  213, 
46  L.  Ed.  196.  See  Copper  Co.  v.  Scherr,  50 
W.  Va.  538,  40  S.  K  514.  In  this  connection 
I  again  ask  how  is  there  any  double  taxa- 
tion to  this  plaintiff?  A  single  illegal  taxa- 
tion is  not  double.  If  the  lessee  be  charged 
once,  how  does  he  pay  double.  And  the 
lessor  owning  the  fee  is  not  taxed  double, 
and  if  he  were,  how  can  the  iQssee  say 
that  his  own  pocket  was  Injured?  It 
oaunot    be    said    that    the    amendment    is 


violated,  and  for  this  reason,  as  also  the 
reason  given  above,  that  is,  that  the  lease- 
hold is  a  separate,  independent  estate. 

A  statute  is  presumed  to  be  constitutional. 
We  must  be  very,  very  clear  that  a  state 
law  imposing  taxes  to  support  the  existence 
of  the  state  is  void  because  repugnant  to  the 
Constitution.  The  Supreme  Court  of  the  na- 
tion has  always  shown  a  great  and  commend- 
able reluctance  to  invalidate  such  statutes. 
It  has  not  made  the  fourteenth  amendment 
a  weapon  for  assailing  state  power  on  a  sub- 
ject in  which  the  state  power  is  as  wide  as 
that  of  taxation  to  support  Its  own  existence, 
We  cannot  forget,  we  cannot  be  blind  to,  the 
fact  that  vast  values  in  coal  leases,  in  which 
millions  and  millions  of  dollars  are  invested, 
have  in  the  past  contributed  nothing  to  the 
public  treasury.  The  state  claims  in  this 
case  that  the  value  of  leaseholds  in  minerals 
in  this  state  rises  to  the  enormous  sum  of 
$200,000,000.  These  coal  operations  have,  in 
the  main,  come  to  us  within  the  last  decade, 
or  largely  so.  In  past  years  the  matter  was 
not  of  so  much  consequence.  Under  the  cir- 
cumstances, the  Legislature  has  chosen  to 
think  that  this  condition  of  things  called  for 
the  new  legislation  involved  In  this  case.  We 
cannot  forget  that  great  agitation  and  dis- 
cussion before  the  people  of  this  state  has 
recently  prevailed  upon  the  subject  of  their 
taxation.  It  has  been  widely  asserted  that 
they  have  not  helped  to  bear  the  .burden 
resting  till  then  on  other  shoulders.  This 
long  and  warm  agitation  is  a  part  of  the  his- 
tory of  the  state.  So  warm  was  this  agita- 
tion that  the  Legislature  appointed  a  special 
commission  to  revise  the  tax  laws.  New 
acts  were  adopted  at  an  extra  session  in 
1904,  and  in  1905  a  new  act  for  assessing 
taxes  was  made  to  cure,  as  we  have  right  to 
say,  what  were  regarded  as  defects  and  in- 
equalities imder  changed  conditions  in  a 
growing  state.  The  Legislature  has  plainly 
expressed  its  will  that  these  chattels  real 
shall  be  taxed,  and,  it  being  within  the  tax- 
ing power  of  the  state,  it  ill  becomes  a  court 
to  defeat  and  frustrate  the  public  and  legis- 
lative will. 

For  these  reasons  we  affirm  the  decree  of 
the  circuit  Judge. 

Affirmed. 

(69  W.  Va.  432) 
RUFFNBR  BROS.  v.  DUTCHESS  INS.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  17,  1906.) 

1.  iNSiTRANCE— Policy— Iron-Safe   Claubb- - 

Inventory. 

An  inventory  of  a  stock  of  merchandise, 
within  the  meaning  of  the  term  "inventory" 
used  in  what  is  known  as  the  "iron-safe  clause" 
of  a  fire  insurance  policy,  is  a  list  of  all  the 
articles  of  merchandise  in  the  stock,  sufficiently 
itemized  to  show  the  kinds  and  numbers  or 
quantities  thereof,  together  with  their  values 
at  the  time  of  making  the  same,  as  nearly  as 
they  can  be  ascertained. 

[Ed.  Note. — For  cases  in  point,  see  voL  28. 
CenL  Dig.  Insurance,  §  853.] 
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2.  Sams. 

In  the  case  of  a  store,  opening  with  an 
entirely  new  stock  of  goods,  at  or  aboat  the 
date  of  the  issuance  of  the  policy,  the  in- 
voices of  the  first  lot  of  goods  put  into  it, 
giving  the  quantities  thereof  by  items,  with 
the  cost  prices,  if  preserved  and  kept  for  pro- 
duction, upon  the  demand  of  the  insurer,  as 
and  for  an  inventory,  will  constitute  such  a 
list,  anB  the  insured  will  have  substantially 
complied  with  so  much  of  the  policy  as  requires 
the  taking  of  an  inventory. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent  Dig.  Insurance,  §  853.] 

8.  Same. 

In  determining  what  constitutes  such  an 
inventory,  regard  must  be  had  to  the  purpose  for 
which  it  is  required,  and,  in  seeking  this,  all 
parts  of  the  *' iron-safe  clause"  should  be  read 
and  considered  together. 

4.  Same— Cancellation  of  Policy— Waiveb 
OF  Breach. 

Cancellation  of  a  fire  insurance  policy,  by 
an  agent  of  the  company,  having  no  authority 
to  waive  conditions,  except  by  indorsement  on 
the  policy  or  addition  thereto,  does  not  imply 
a  waiver  of  a  breach,  previously  made,  of  a 
promissory  warranty  therein  contained,  or  es- 
top the  company  from  relying  upon  such  breach 
as  matter  of  defense  to  an  action  on  the  policy, 
though  it  be  shown  that  the  agents  had  knowl- 
edge of  such  breach. 
6.  Same— Increase  of  Hazard— Waiter. 

Violation  of  a  clause  of  an  insurance  policy, 
declaring  that  it  shall  become  null  and  void, 
if  the  hazard  be  increased  by  any  means  with- 
in the  control  or  knowledge  of  tiie  insured,  is 
not  waived  by  a  letter,  written  at  about  the 
date  of  the  fire,  which  caused  destruction  of  the 
property,  by  an  agent  of  the  company,  having 
no  authority  to  waive  conditions,  except  by  in- 
dorsement on  the  policy  or  addition  thereto, 
notifying  the  insured  that  the  policy  is  can- 
celed, and  specifying  said  violation  as  the  rea- 
son for  canceling;  it. 
6.  Appeal— RxvER8Air— Entry  op  JuDOitsNT. 

This  court,  on  reversing  a  Judgment  for 
the  plaintiff  and  setting  aside  a  verdict  for  in- 
sufficiency of  evidence  and  refusal  of  the  trial 
court  to  exclude  the  evidence  from  the  jury 
and  direct  a  verdict  for  the  defendant,  will 
not  remand  the  case  for  a  new  trial,  but  will 
render  judgment  for  the  defendant  when  it 
does  not  appear  that  injustice  will  be  done 
thereby.  Poffenbarger,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Kanawha  County. 

Action  by  RufTner  Bros,  against  the  Dutch- 
ess Insurance  Company.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Revers- 
ed, and  judgment  rendered  for  defendant 

Chilton,  MacCorkle  &  Chilton  and  Murray 
Brlggs,  for  plaintiff  in  error.  Mollahon,  Mc- 
Clintic  &  Mathews,  for  defendants  in  error. 

POFPENBARQER,  J.  The  Dutchess  In- 
surance Company  complains  of  a  judgment 
for  the  sum  of  $649.12,  rendered  against  it 
by  the  circuit  court  of  Kanawha  county,  on 
the  27th  day  of  March,  1905,  in  favor  of 
Ruffner  Bros.,  assignees  of  A.  Haws  and  his 
son,  H.  H.  Haws,  who  are  doing  business 
as  the  Haws  Company.  The  policy  of  Insur- 
ance, under  which  the  loss  sustained  by  the 
Haws  Company  occurred,  had  covered  a  frame 
store  building,  a  stock  of  general  merchandise 
kept  therein,  and  the  store  and  oflSce  furni- 
ture and  fixtures.    The  stock  of  goods  so  in- 


sured was  entirely  new  at  the  time  of  the  is- 
suance of  the  policy.  After  the  policy  had 
been  in  force  a  short  time,  an  addition  to  the 
building  in  which  the  store  was  kefit  was 
made  for  the  accommodation  of  a  steam 
gristmill,  and  the  mill  installed  therein  and 
operated  to  an  extent  not  clearly  Indicated 
before  the  fire  occurred.  In  the  meantime. 
Haws  had  attempted  to  obtain  insurance  on 
the  mill  from  the  agents  from  whom  he  had 
secured  the  policy  on  the  store.  They  had 
declined  It,  and  he  had  vainly  tried  to  ob- 
tain it  from  another  agency.  Some  days  be- 
fore the  fire  occurred,  a  member  of  the 
firm  of  Lotmieyer  &  Goshom,  the  agents, 
had  informed  him  they  would  give  him  no 
insurance  on  the  mill,  but  they  would  carry 
his  store  at  a  6  per  cent  rate,  which  was  an 
increase  of  4  per  cent  over  that  of  the  policy 
he  then  had.  The  defenses  relied  upon  by 
the  defendant  were  two  in  number:  First, 
noncompliance  with  that  part  of  the  Iron-safe 
clause  which  required  an  inventory  to  be 
made  within  80  days  from  the  issuance  of  the 
policy,  unless  one  had  been  taken  within  12 
calender  months  prior  to  the  date  of  its  is- 
sue ;  and,  second,  violation  of  that  clause  of 
the  policy  which  declared  it  would  become 
void  if  the  hazard  should  be  increased  by 
any  means  within  the  control  or  knowledge 
of  the  insured,  unless  permitted  or  waived 
by  an  Indorsement  on  the  policy  or  attached 
thereto. 

As  constituting  substantial  compliance  with 
the  requirement  of  an  Inventory,  the  plaintiff 
relied  upon  his  Invoices  or  bills.  He  rea- 
sonably contended  that  it  being  a  new  store, 
the  first  lot  of  goods  having  been  placed  in 
It  bpt  a  few  days  before  the  Issuance  of  the 
policy,  these  bills  constituted  a  complete  list 
by  items,  with  the  values  annexed*  of  all  the 
goods  that  had  been  put  Into  the  store.  At 
the  date  on  which  the  first  lot  was  taken  hito 
the  store  and  put  upon  the  shelves,  the  in- 
voices therefor  made  up  as  complete  and  ac- 
curate a  list  of  the  goods  as  if  they  had  been 
relisted  into  a  book.  All  goods  subsequent- 
ly put  In,  for  which  bills  were  likewise  re- 
ceived and  kept,  were  additions  to  the  stodL 
The  purpose  and  object  of  an  invoice  is  not 
very  clearly  defined  in  insurance  law.  Most 
of  the  courts,  in  dealing  with  it  simply  re- 
fer to  the  legal  definition  of  the  term  "In- 
ventory." This  falls  far  short  of  Indicating 
what  it  is  intended  for,  the  function  It  p^- 
forms  between  the  parties.  It  seems  to  me 
perfectly  plain  that  the  requirement  is  hi- 
tended  to  secure,  in  the  interest  of  the  in- 
surance company,  and  possibly  both  parties, 
a  basis,  or  starting  point,  upon  which  to 
found  an  esitmate  of  the  value  of  the  stock 
in  case  Of  a  loss.  It,  of  itself,  indicates 
nothing  except  the  quantum  and  value  of  the 
stock  at  the  time  of  the  taking  thereof.  It 
does  not  indicate  what  they  amounted  to  at 
any  previous  or  subsequent  date,  nor  the 
average  stock.    Having  an  Inventory  at  a 
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given  date/  however,  and  the  invoices  for 
goodb  subeeqaently  put  In,  the  determination 
of  the  aggregate  value  of  all  the  goods  in  the 
store  at  the  date  of  the  inventory,  and  those 
subsequently  put  in,  is  a  mere  matter  of 
addition.  All  insurance  policies  on  merchan- 
dise require  the  production  of  the  invoices  as 
well  as  the  inventory.  Another  requirement 
which  goes  with  the  inventory  and  the  bills, 
as  an  ally,  in  worldng  out  the  estimate,  is 
the  book  in  which  the  account  of  sales  is 
kept  After  ascertaining,  from  the  inventory 
and  the  bills  for  the  goods  subsequently  put 
in,  the  aggregate  as  above  stated,  the  quantir 
ties  and  values  of  the  goods  sold  out  of  the 
store  are  deducted,  and  thus  a  fair  and  rea- 
sonable indication,  as  to  the  quantities  and 
value  of  the  goods  at  the  date  of  the  fire,  is 
obtained.  The  three  dauses  of  the  iron- 
safe  protlBion  require  the  inventory  and  keep- 
ing of  the  books  and  their  protection  by 
means  of  the  iron  safe.  In.  determining  what 
they  mean,  what  more  reasonable  view  could 
be  taken  than  that  they  must  be  all  constru- 
ed together?  Some  courts  exclude  the  in- 
voices and  deny  to  them  the  force  and  effect 
of  an  inventory,  upon  the  fanciful  ground 
that  th^  are  no  index  to  the  value  of  the 
goods.  What  better  evidence  of  the  value  of 
the  goods  could  there  possibly  be  than  the 
bills  showing  what  they  had  cost?  They 
show  the  value  as  agreed  upon  between  the 
owner  of  the  store  and  a  disinterested  third 
party,  while  an  inventory  would  show  the 
value  according  to  an  estimate  put  upon  them 
by  an  interested  party,  knowing  that  the 
inventory  was  made  for  the  purpose  of  form- 
ing the  basis  of  a  claim  against  the  insur- 
ance company.  I  am  utterly  unable  to  see 
any  force  in  that  contention.  Of  course,  the 
invoices  would  not  constitute  an  inventory  in 
the  case  of  a  store  which  had  been  running 
for  a  considerable  time.  They  would  not 
afford  any  basis  upon  which  to  begin  the 
estimate,  but  in  the  case  of  a  new  store 
starting  simultaneously  with  the  issuance  of 
the  policy,  or  practically  so,  the  first  bill 
constitutes  as  good  a  basis  for  the  beginning 
of  the  estimate  as  an  inventory  could  possi- 
bly afford.  It  has  been  suggested  in  one  or 
two  instances  that,  if  the  bills  were  pinned 
together  and  some  indorsement  made  upon 
them,  indicating  an  intention  to  treat  them  as 
an  inventory,  they  might,  on  the  theory  of 
substantial  compliance,  be  deemed  to  consti- 
tute an  inventory.  In  other  words,  they  con- 
stitute an  inventory  if  they  are  indorsed  "in- 
ventory," otherwise  they  do  not.  This,  to 
my  mind,  puts  more  merit  into  the  name  of 
the  thing  than  it  is  entitled  to.  Itsacrifices  sub- 
stance to  mere  form  and  technicality.  What  is 
an  inventory  is  to  be  determined  in  view  of  the 
peculiar  circumstances  of  the  case.  What 
would  substantially  comply  with  the  require- 
ment in  one  case  would  not  in  another,  in 
which  the  drcumstanoes  are  wholly  different 
For  these  reasons,  we  are  unwilling  to  follow 
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Insurance  Go.  v.  Knight  (Ga.)  86  S.  B.  821, 
62  L.  R.  A.  70,  78  Am.  St  Rep.  216,  Fire  As- 
sociation V.  Masterson,  25  Tex.  Civ.  App.  518, 
61  S.  W.  962,  and  the  Mississippi  case  in 
which  the  proposition  advanced  by  the  at- 
torneys for  the  plaintiff  in  error  arose,  and 
we  hold  that  the  evidence  is  sufficient  to  sus- 
tain the  finding  of  the  jury  in  favor  of  the 
plaintiff  on  the  first  issue. 

The  violation  of  the  clause  against  increase 
of  hazard  is  admitted,  but  it  is  insisted  that 
there  was  a  waiver  on  the  part  of  the  defend- 
ant The  claim  of  waiver  is  predicated  upon 
the  knowledge  which  the  agent  of  the  defend- 
ant company  had,  at  the  time  of  the  issuance 
of  the  policy,  of  the  intention  of  the  insured 
to  build  the  addition  to  the  storehouse  and ' 
install  a  grist  mill  in  It,  and  of  the  actual 
consummation  of  this  design  before  the  fire 
occurred,  and  upon  a  letter  written  by  than 
to  the  insured,  dated  the  day  of  the  fire^ 
but  received  on  the  day  aftor  that  occurrence. 
The  store  was  destroyed  about  10  o'clock 
on  the  night  of  December  28,  and  the  letter 
was  postmarked  1:80  a.  m.,  December  24th. 
It  reads  as  follows:  ••A.  Haws,  Esq.,  City- 
Dear  Sir:  We  again  call  your  attention  to 
policy  No.  3370  Dutchess  Insurance  Company 
covering  on  your  building,  stock  and  fixtures 
which  has  not  yet  been  returned  to  us  for 
cancellation.  We  desire  now  to  notify  you 
that  the  policy  is  canceled  on  account  of  the 
grist  mill  exposure  and  of  no  effect,  if  you 
will  return  it  the  return  premium  will  be 
paid  to  you.  The  policy  referred  to  is  in  the 
name  of  *The  Haws  Co.*  Yours  very  truly 
[Signed]    Lohmeyer  A  Goshom.** 

The  claim  of  waiver  is  stated  in  two  ways. 
One  is  that  cancellation  of  the  policy  neces- 
sarily implies  that  the  party  canceling  it 
deemed  it  to  be,  at  the  date  of  cancellation, 
in  full  force  and  effect,  otherwise  there 
would  be  a  contradiction  in  terms  and  an 
inconsistency  in  conduct  To  "cancel"  means 
to  make  void,  to  anull,  to  destroy,  and  it  is 
said  that  that  which  tias  no  existence  or  is 
not  valid  or  of  any  effect  cannot  be  annulled, 
made  void,  or  destroyed.  The  view  that  a 
breach  of  a  condition  or  warranty  in  an  in- 
surance policy  does  not  make  it  absolutely 
void,  but  only  voidable,  would  be  a  sufficient 
answer  to  this  contention.  Many  cases  hold 
that  such  is  the  effect  Insurance  Co.  v. 
Heiduk  (Neb.)  46  N.  W.  481,  27  Am.  St  Rep. 
402.  To  the  same  effect  are  the  decisions  in 
Illinois,  Missouri,  Michigan,  and  Iowa.  If  not 
absolutely  void,  but  only  voidable^  there  would 
be  no  inconsistency  in  the  act  of  cancellation 
by  which  it  would  be  utterly  destroyed. 
Moreov^,  no  such  implication  is  recognized  by 
the  courts.  Deeds,  contracts,  and  other 
instruments  are  frequently  canc^ed  by 
courts  of  equity  on  the  express  ground  that 
they  are  void,  for  some  reason  shown,  by 
way  of  removing  cloud  from  title,  or  prevent- 
ing some  use  of  the  instrument  which  mi^t 
be  injurious  to  the  plaintiff.    Formerly  it 
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was  held  that  a  court  of  equity  would  not 
cancel  a  deed  or  other  instrument  which  was 
void  on  its  face,  but  the  weight  of  authority 
now  seems  to  be  that  such  instruments  will 
be  canceled.  Appeals  are  entertained  by  this 
and  other- courts  from  void  judgments  and 
decrees,  notwithstanding  the  apparent  im- 
plication raised  by  entertaining  them  that 
there  is  a  judgment  or  decree.  In  order  to 
put  the  question  beyond  doubt  and  dispose  of 
it  upon  nontechnical  grounds,  it  may  be 
said  there  is  no  contradiction  or  inconsisten- 
cy in  the  act  of  cancellation,  and  that  It  does 
not  raise  any  implication  of  the  continued 
life  of  the  policy.  It  is  an  absolute  right  con- 
ferred upon  the  insurer  by  the  terms  of  the 
policy  Independei^tly  of  any  cause.  It  might 
be  exercised  at  any  time,  with  or  without 
cause.  Therefore  a  cancellation  does  not 
imply  even  that  there  was  any  cause  of  for- 
feiture, much  less  the  additional  fact  that 
such  cause  was  waived.  The  two  things  are 
In  no  sense  connected  or  interdependent  A 
cause  of  forfeiture  may  be  asserted,  although 
no  cancellation  was  ever  made  or  attempted. 
If  there  had  been  no  cancellation  in  this  case, 
the  defense  could  have  been  set  up  as  fully 
and  unreservedly  as  it  has  been.  Even  if 
it  be  admitted  that  the  increase  of  hazard 
rendered  the  policy  absolutely  void,  neither 
that  fact,  nor  the  right  to  rely  upon  It  as  a 
defense,  had  any  connection  whatever  with 
the  right  of  cancellation;  and,  if  we  say  it 
rendered  it  void,  the  insurer  might  consis- 
tently exercise  the  right  of  cancellation  in 
order  to  preclude  the  setting  up  of  any  claim 
under  the  policy,  although  void.  In  testing 
this  question,  it  is  proper  to  look  beyond  the 
facts  of  the  particular  case  and  see  how  the 
theory  advanced  would  operate  under  other 
conditions.  Take  a  case  in  which  the  insurer 
knows  nothing  of  the  cause  of  forfeiture  at 
the  time  of  the  cancellation.  Ck)uld  it  reas<Mi- 
ably  be  said  to  have  waived  that  of  which 
it  had  had  no  knowledge?  The  argument 
advanced  here  would  produce  a  waiver  in  the 
case. 

The  other  theory  of  waiver  Is  that  the 
letter,  although  not  physically  attached  to 
the  policy,  may  be  deemed  In  law  to  be  added 
thereto,  and  to  constitute  a  waiver  in  writing 
by  the  agents.  That  they  had  authority  to 
execute  such  a  waiver,  or  to  grant  permis- 
sion to  do  that  which  would  increase  the 
hazard,  provided  they  did  it  by  an  indorse- 
ment upon  the  policy  or  a  writing  annexed 
to  It,  is  not  denied  or  questioned.  Whether, 
If  a  waiver.  It  might  be  regarded  as  annexed 
to  the  policy,  it  is  not  necessary  to  say,  for 
this  paper  does  not,  in  express  terms,  waive 
the  breach  of  the  condition,  nor,  viewed  in 
the  light  of  the  facts  and  circumstances,  can 
it  be  construed  to  be  a  waiver.  Its  terms 
import  the  exact  contrary  of  a  waiver.  The 
reference  in  it  to  the  mill,  as  the  reason  for 
cancellation,  plainly  negatives  intent  to 
assume  the  additional  risk.    The  letter  ex- 


presses dissatisfaction  with  the  condoct  of 
the  insured.  On  account  thereof,  he  to  noti- 
fied that  the  policy  is  canceled.  Th«:«  to  not 
a  word  in  the  letter  which  expresses  waiver 
or  any  intention  to  waive.  There  to  no  re- 
ference to  liability  or  a  claim  of  liability  on 
the  policy.  As  to  whether  the  company  is 
liable,  or  whether  it  will  forego  any  right  to 
defend  on  the  ground  of  violation  of  war- 
ranty or  condition,  the  letter  is  absolutely 
silent  No  reference  whatever  to  made  to 
the  respective  rights  of  the  parties  under  it 
Moreover,  it  bears  on  ito  face  an  implication 
that  there  had  been  a  previous  demand  for 
the  return  of  the  policy.  It  beglos  by  saying: 
"We  again  call  your  attention  to  policy  No. 
3379,"  etc  In  point  of  fact,  there  may  not 
have  been  any  such  demand,  but,  whether 
true  or  false,  it  reflects  intent  on  the  part  of 
the  writers,  and  tends  to  negative  any  inten- 
tion to  waive  the  violation  of  conditions. 
In  point  of  fact,  the  insured  had  he&i  plainly 
informed  that  the  company  would  not  carry 
his  building  and  store,  at  the  price  tor  which 
it  had  issued  the  policy,  and  that,  in  order  to 
obtain  a  continuation  of  the  protection 
afforded  him  by  the  policy,  he  would  have 
to  pay  a  premium  three  times  as  large.  Hav- 
ing given  him  this  notice,  the  agents  might 
very  reasonably  have  expected  him  to  re- 
turn the  policy  and  make  a  new  contract 
For  these  reasons,  our  conclusion  is  that  the 
letter  does  not  constitute  a  waiver,  and  that 
as  the  jury  predicated  its  verdict  upon  the 
theory  of  a  waiver,  as  shown  by  answers 
to  special  interrogatories,  the  court  should 
have  set  aside  the  verdict 

The  trial  court  further  erred  in  refusing 
to  exclude  the  evidence  and  to  instruct  the 
jury  to  render  a  verdict  for  the  defendant 
for  the  evidence  establishes  fully  and  clearly 
a  violation  of  the  warranty  against  increase 
of  hazard.  The  admitted  construction  of 
the  addition  to  the  storeroom,  the  instalto- 
tion  therein  of  a  gristmill,  the  <H;»eration 
thereof,  and  a  material  increase  of  hazard. 
These  motions  having  been  overruled,  the 
case  went  to  the  jury  under  instructions, 
given  at  the  request  of  both  parties.  Of  the 
12  asked  for  by  the  defendant  4  were  given 
and  8  refused,  and  it  excepted.  It  excepted 
further  to  the  action  of  the  court  In  giving 
one  of  plaintlfTs  instructions.  In  view  of 
the  judgment  to  be  rendered  here,  refusing 
a  new  trial,  it  is  unnecessary  to  examine  the 
instructions. 

The  reasons  which,  in  the  opinion  of  the 
majority  of  the  court,  justify  the  rraidition 
of  judgment  for  the  defendant  here,  and 
impel  them  to  refuse  to  remand  the  case, 
with  liberty  for  a  new  trial,  are  set  forth  in 
the  opinion  of  Judge  Brannon  in  Maupin  v. 
Insurance  Co.,  53  W.  Ya.  557,  45  S.  Bl  1008, 
and  by  Judge  Sanders  in  Anderson  v.  Tug 
River  Coal  Co.  (decided  at  this  term)  53  S. 
E.  713.  As  I  wholly  dissented  in  the  Maupin 
Case,  I  expressed  no  o];^nlon  concerning  the 
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propriety  of  rendering  Judgment  for  the 
defendant  Now,  however,  having  carefnlly 
examined  the  anthorlties,  analyzed  them  as 
best  I  can,  and  reached  the  conclusion  that 
this  action,  on  the  part  of  the  appellate 
court,  is  a  violation  of  well-settled  legal 
principles,  as  well  as  a  radical  departure 
from  the  previous  practice  of  this  court,  I 
feel  called  upon  to  dissent  from  it  and  reg- 
ister my  protest  against  it  In  those  states 
in  which  this  practice  prevails,  no  distinc- 
tion is  made  between  cases  in  which  the 
sufficiency  of  evidence  to  sustain  the  ver- 
dict is  tested  by  a  motion  to  exclude,  made 
at  the  close  of  the  plaintiffs  evidence,  a 
motion  to  direct  a  verdict  at  the  conclusion 
of  the  whole  evidence,  and  a  motion  to  set 
aside  the  verdict  after  the  rendition  thereof. 
They  apply  it  generally,  simply  saying  that 
as  they  can  clearly  see  that  no  better  case 
can  be  made,  or  that  It  does  not  affirmatively 
appear  that  It  can  be  done,  they  therefore 
refuse  to  remand.  Such  is  the  rule  in  Illi- 
nois, Georgia,  Maryland,  Michigan,  Iowa, 
Washington,  and  Missouri.  Senger  v.  Har- 
vard, 147  111.  304,  35  N.  B.  137;  Siddall  v. 
Jansen,  143  111.  543,  32  N.  B.  384;  Neer  v. 
Railroad  Co.,  138  111.  29,  27  N.  B.  705;  Brink 
V.  Morton,  2  Iowa,  411;  Herring  v.  Hock,  1 
Mich.  501;  Mudd  v.  Harper,  1  Md.  110, 
54  Am.  Dec.  644;  Emery  v.  Owlngs,  6  Gill 
(Md.)  191;  Stockton  v.  Frey,  4  Gill  (Md.)  406, 
45  Am.  Dec.  138;  Dayton  v.  Fargo,  45  Mich. 
153,  7  N.  W.  758;  Rutledge  v.  Railway  Co., 
123  Mo.  141,  24  S.  W.  1053,  27  S.  W.  327; 
Carroll  v.  Transit  Co.,  107  Mo.  653,  17  S.  W. 
889;  Bemhard  v.  Reeves,  6  Wash.  424,  33 
Pac.  873.  In  all  the  above-named  states, 
except  Washington,  the  practice  seems  to  be 
settled.  In  that  state,  however,  a  later 
decision  (Edmunds  v.  Black,  13  Wash.  490, 
43  Pac.  330)  enunciates  a  contrary  doctrine, 
holding  that  there  must  be  a  remand  to  the 
lower  court  when  the  evidence  is  insufficient 
to  sustain  a  verdict  In  that  case,  there  was 
no  evidence  whatever  to  sustain  it  In  the 
case  in  6  Wash.,  83  Pac,  above  cited,  the 
matter  seems  not  to  have  been  discussed; 
but  in  the  later  case  it  was,  and,  upon  a 
careful  review  of  the  authorities,  the  court 
deliberately  decided  the  question.  In  Ar- 
kansas the  statute  gives  to  the  appellate 
court  the  broad  power  of  rendering  such 
judgments  as  justice  nwy  require.  Even 
under  that,  the  court  took  the  view  that  it 
was  unjust,  and  therefore  violative  of  law, 
to  refuse  to  remand  a  case  upon  reversing 
a  judgment  for  insufficiency  of  evidence, 
since,  for  aught  the  court  knows,  a  better 
case  can  be  made  on  a  new  trial.  Penning- 
ton V.  Underwood,  56  Ark.  53,  19  S.  W.  108. 
In  some  other  states,  it  has  been  held  that, 
although  the  court  has  the  power  to  refuse 
a  new  trial,  it  will  only  do  so  when'  it 
clearly  appears  that  the  plaintifiT  cannot 
better  bis  case.  This  is  the  law  in  Wiscon- 
sin, but  that  court  remands,  when  the  ver- 
dict is  unsupported  by  any  evidence  what- 


ever, because  it  will  not  assume  that  the 
plaintiff  cannot  furnish  the  evidence  to  sus- 
tain his  declaration.  Wight  v.  Rlndskopf, 
43  Wis.  344.  Such  is  the  rule  in  Texas  also. 
Wllloughby  V.  Townsend,  93  Tex.  80,  53 
S.  W.  581;  Boettcher  v.  Prude,  32  Tex.  472. 
The  best  exposition  of  the  rule  in  Pennsyl- 
vania is  found  in  Railroad  &  Coal  Ck>.  v. 
Norton,  24  Pa.  465,  64  Am.  Dec.  672,  in 
which  the  court  said:  "The  plaintiff's  dec- 
laration contained  a  good  cause  of  action, 
and  In  such  cases,  where  we  reverse,  we 
always  award  a  venire  de  novo,  both  be- 
cause he  may,  on  a  second  trial,  find  evi- 
dence to  support  his  narr.,  and  because  it 
is  necessary  to  enable  the  defendant  to 
recover  his  costs  if  the  plaintiff  fail  to 
make  out  his  case  in  evidence.'*  Some  other 
Pennsylvania  cases  are  cited  by  the  text- 
writers  as  being  in  conflict  with  this,  but 
they  will  be  found,  upon  examination,  not  to 
be.  One  of  these  is  Miller  v.  Ralston,  1 
Serg.  &  R.  (Pa.)  809.  The  action  was 
brought  before  the  debt  was  due,  and  the 
court  refused  a  new  trial  because  it  appeared 
that  there  was  no  cause  of  action,  nor  even 
a  pretense  of  one.  Another  is  Griffith  v. 
Bshelman,  4  Watts  (Pa.)  61.  There,  It  ap- 
peared from,  the  plaintiff's  declaration  that 
he  ha^  no  cause  of  action.  His  declaration 
was  incurably  bad.  It  was  not  a  case  of  in- 
sufficiency of  evidence,  nor  one  in  which  the 
evidence  could  be  considered  at  all.  One 
case  is  cited  from  New  Jersey  (Hinchman  v. 
Clark,  1  N.  J.  Law,  S40),  but  It  stood  upon  a 
special  verdict,  the  facts  all  ascertained. 
One  is  cited  from  Kentucky  (Broaddus'  Dev- 
isees V.  Broaddus'  Heirs,  10  Bush,  290),  in 
which  the  court  say  they  will  remand,  ex- 
cept where  there  is  no  evidence  to  sustain 
the  verdict  By  what  process  of  reasoning 
this  conclusion  was  reached  is  not  in  any 
way  indicated.  Nothing  is  said  about  it  In 
the  opinion.  In  South  Carolina,  the  suffi- 
ciency of  the  evidence  is  tested  on  the  de- 
fendant's motion  to  nonsuit  the  plaintiff. 
In  Townes  v.  Augusta,  46  S.  C.  15,  23  S.  a 
984,  the  Supreme  CJourt  of  that  state,  upon 
mature  consideration,  announced,  the  rule 
as  follows:  "If  the  nonsuit  was  Improperly 
refused,  and  the  nature  of  the  plaintiff's 
demand  was  such  that  no  recovery  could  be 
lawfully  had,  this  court  will  grant  the  mo. 
tion,  and  dismiss  the  plaintiff's  complaint 
If,  howev^,  it  was  merely  a  case  of  in- 
sufficiency of  proofs  adduced  at  the  trial  to 
support  the  cause  of  action  in  Itself  of  a 
proper  and  legal  nature,  this  court  will  not 
dismiss  the  complaint  upon  appeal,  but  order 
a  new  trial,  to  afford  the  plaintiff  an  op- 
portunity to  make  better  proofs."  I  under- 
stand the  distinction  here  stated  to  be  the 
same  as  the  one  made  by  the  Pennsylvania 
and  New  York  courts,  namely,  if  the  declara- 
tion sets  forth  matter  which  does  not,  and 
cannot,  constitute  a  good  cause  of  action, 
final  judgment  of  dismissal  will  be  rendered 
by  the  appellate  court,  but  if  the  dedara- 
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tion  be  good  or  curable  by  amendment,  the 
case  will  be  remanded.  The  procedure  in 
New  York  Is  under  a  statute  which  au- 
thorizes the  appellate  court  to  reyerse  or 
affirm,  wholly  or  in  part  or  to  modify,  the 
Judgment  appealed  from,  and  to  grant  a  new 
trial  if  necessary  or  proper,  and  to  grant  to 
either  party  the  Judgment  which  the  facts 
warrant  Under  an  authority  so  broad  and 
discretionary  as  that  the  New  YorJi:  court 
of  last  resort  has  solemnly  declared  over  and 
over  that  the  appellate  court  cannot  properly 
render  final  judgment  for  the  appellant  un- 
less the  facts  are  conceded  or  undisputed,  or 
are  established  by  official  record  or  found  by 
the  trial  court  or  it  appears  that  no  possible 
state  of  proof  applicable  to  the  issues  will 
entitle  the  respondent  to  judgment  Bene- 
dict V.  Amoux,  154  N.  Y.  715,  49  N.  B.  326; 
Edmonston  v.  McLoud,  16  N.  Y.  543;  Hend- 
rlcltson  V.  City  of  New  York,  160  N.  Y.  144, 
54  N.  E.  680;  New  v.  ViUage,  158  N.  Y.  41, 
52  N.  E.  647. 

Certain  decisions  of  the  Supreme  Court  of 
the  United  States  are  sometimes  cited  for  the 
proposition  that  on  reversing  a  judgment 
for  insufficiency  of  evidence,  on  a  motion  to 
set  aside,  or  refusal  of  a  direction  to  the 
jury  to  find  for  the  defendant  It  will  enter 
final  judgment  This  is  a  misapprehension. 
Those  cases  do  not  assert  such  a  proposition. 
In  all  of  them  the  parties  waived  trial  by 
jury  and  submitted  the  matters  in  difference 
to  the  court  That  is  equlvelant  to  a  demur- 
rer to  the  evidence.  By  agreement  of  the 
parties,  the  case  is  withdrawn  from  the  jury. 
Both  parties  voluntarily  relinquish  the  right 
to  a  jury  trial.  Allen  v.  St  Louis  Bank,  120 
U.  S.  20,  7  Sup.  Ct  460,  30  L.  Ed.  573 ;  Roll- 
ing Mill  V.  Rhodes,  121  U.  S.  255,  7  Sup.  Ct 
882,  30  L.  Ed.  920;  Fort  Scott  v.  Hickman, 
112  U.  S.  150,  5  Sup.  Ct  56,  28  L.  Ed.  686— 
cited  in  the  Maupin  Case.  In  all  these  cases, 
it  is  expressly  stated  that  the  trial  by  jury 
was  waived  and  the  case  submitted  to  the 
court  by  a  formal  written  stipulation.  When 
the  trial  is  by  a  jury  and  the  verdict  set 
aside  for  want  of  sufficient  evidence,  the 
practice  in  the  Supreme  Court  of  the  United 
States  is  shown  by  the  decision  in  Railroad 
Co.  V.  Jones,  95  U.  S.  439,  24  L.  Ed.  506. 
The  court  held  that  the  evidence  disclosed  a 
clear  and  undisputable  case  of  contributory 
negligence  on  the  part  of  the  plaintifT.  The 
defendant  had  failed  to  ask  the  court  to 
direct  a  verdict  but  had  asked  an  instruction 
directing  the  jury  to  find  for  the  defendant 
if  they  should  find  that  the  plaintiff  knew 
the  box  car  was  the  proper  place  for  him, 
and  that  his  position  on  the  pilot  of  the 
engine  was  a  dangerous  one.  The  court  con- 
cluded its  opinion  as  follows:  "The  plaintiff 
was  not  entitled  to  recover.  It  follows 
that  the  court  erred  in  refusing  the  instruc- 
tion asked  upon  this  subject  If  the  com- 
pany had  prayed  the  court  to  direct  the  jury 
to  return  a  verdict  for  the  defendant,  it 
would  have  been  the  duty  of  the  court  to 


give  such  instruction,  and  error  to  refuse." 
Instead  of  rendering  judgment  for  the  de- 
fendant however,  the  case  was  remanded 
with  directions  to  issue  a  venire  de  nova 
How  much  stronger  case  could  be  prooentcd 
than  that?  There  was  an  affirmative  ahow- 
ing  by  the  plaintiff's  own  evidence  of  a  fact 
that  effectually  barred  recovery.  In  Pleas- 
ants V.  Fant  22  WaU.  (U.  S.)  116,  22  U  Ed. 
780,  the  court  gives  a  full  exposition  of  the 
principles  upon  which  the  motion  to  exclude 
evidence  rests.  In  the  concluding  part  of 
the  opinion,  Mr.  Justice  Miller  said:  "It 
is  the  province  of  the  court  either  before  or 
after  the  verdict  to  decide  whether  the 
plaintiff  has  given  evidence  sufficient  to  sup- 
port or  justify  a  verdict  in  his  favor.  Not 
whether  on  all  the  evidence  the  preponderat- 
ing weight  is  in  his  favor,  that  is  the  busi- 
ness of  the  jury,  but  conceding  to  all  the 
evidence  offered  the  greatest  probative  force 
which  according  to  the  law  of  evidence  it  is 
fairly  entitled  to,  is  it  sufficient  to  justity  a 
verdict?  If  it  does  not  then  It  is  the  duty 
of  the  court  after  a  verdict  to  set  it  aside  and 
grant  a  new  trial"  He  then  shows  the  ab- 
surdity of  requiring  the  submission  ot  the 
evidence  to  the  jury  under  such  circum- 
stances, and  says:  ''In  such  case  the  party 
can  submit  to  a  nonsuit  and  try  his  case 
again  if  he  can  strengthen  it  except  where 
the  local  law  forbids  a  nonsuit  at  that  stage 
of  the  trial,  or,  if  he  has  done  his  best  ^^ 
must  abide  the  judgment  of  the  court  sub- 
ject to  a'  right  of  review,  whether  he  has 
made  such  a  case  as  ought  to  be  submitted 
to  the  jury,  such  a  case  as  a  jury  mi^t 
justifiably  find  for  him  a  verdict**  It  is  to 
be  observed  here  that  that  court  says  that 
when  a  motion  to  direct  a  verdict  Is  made, 
the  plaintiff  has  a  right  to  take  a  nonsuit 
He  is  not  bound  to  let  his  case  be  withdrawn 
ftom  the  jury  in  that  way.  He  may  get  out 
of  court  for  the  time  being,  for  the  parpoee 
of  bettering  his  case  on  another  trial. 

This  court  in  Knight  v.  Cooper,  86  W.  Va. 
232,  14  S.  E.  999,  announced  the  two  princi- 
ples declared  by  the  Supreme  Court  of  the 
United  States.  There  was  a  case  of  insuf- 
ficiency of  the  evidence,  one  in  which  the 
court  might  have  directed  a  verdict  had  it 
been  requested,  and  this  court  reversed  the 
judgment  set  aside  the  verdict  and  remanded 
the  case,  suggesting  that  the  trial  court  on 
the  same  evidence,  in  another  trial,  might 
direct  a  verdict  "first  giving  the  plaintiff  an 
opportunity  to  suffer  a  nonsuit  if  he  desired." 
When  an  appellate  court  on  reversing  a 
judgment  and  setting  aside  a  verdlict  for 
insufficiency  of  the  evidence,  whether  there 
has  been  a  motion  to  exclude  at  the  conclu- 
sion of  plaintiff's  evidence,  a  motion  to  direct 
a  verdict  upon  all  the  evidence,  or  a  motion 
to  set  aside  the  verdict  renders  judgment 
for  the  defendant  it  denies  to  the  plaintiff 
the  opportunity  to  take  a  nonsuit  In  the 
case  of  motions  to  exclude  and  direct  he  is 
not  given  an  opportimity  to  better  his  case 
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In  view  of  the  final  action  by  the  court;  for 
the  reason  that  he  is  under  no  duty  to  ask 
for  a  nonsuit  In  the  trial  court,  hecanse  the 
court  refuses  and  overrules  the  motion.  His 
situation  Is  the  same  as  a  plaintiff  when  his 
declaration  or  bill  is  demurred  to.  As  long 
as  the  court  rules  with  him,  holding  his 
pleadings  sufficient,  there  Is  a  presumption  of 
correctness,  upon  which  he  may  rely,  and  he 
is  under  no  duty  to  ask  leave  to  amend.  It 
is  only  when  the  court  says  the  pleading  is 
insufficient  that  the  party  is  put  under  a 
duty  to  ask  leave  to  amend.  So,  where  the 
sufficiency  of  his  evidence  Is  diallenged  by 
a  motion  to  exclude  or  direct  a  verdict,  as 
long  as  the  court  rules  in  his  favor,  he  may 
well  suppose  that  his  evidence  is  sufficient, 
and  is  excused  from  making  application  to 
the  court  for  leave  to  strengthen  it.  For  the 
court  afterwards  to  turn  around  and  render  a 
judgment  against  him,  without  giving  the  op- 
portunity to  better  his  condition,  which  he 
could  have  had  in  the  court  below,  and  of 
which  that  court  could  not  have  deprived 
him,  is  to  take  him  by  surprise,  and  do  him 
a  rank  injustice.  Besides,  for  aught  the 
court  can  know,  except  by  way  of  guess,  it 
may  grievously  injure  him.  The  Supreme 
Ck)urt  of  Vermont,  in  reversing  a  Judgment 
in  which  such  a  motion  was  made  and  ought 
to  have  been  sustained,  said:  "While  we  hold 
that  it  was  the  duty  of  the  court  to  have  en- 
tertained the  defendant's  motion  to  direct  a 
verdict  and  enter  Judgment  in  its  favor,  and 
while  generally  it  Is  the  duty  of  this  court* 
to  enter  such  Judgment  as  the  trial  court 
should  have  done,  yet,  if  the  trial  court  had 
sustained  the  defendant's  motion,  the  plain- 
tiff might  have  desired,  and  been  permitted, 
to  introduce  further  evidence,  and  she  may 
desire  to  do  so  on  another  trial.  Hence  the 
cause  ifl  remanded  for  a  new  trial."  Latre- 
moullle  V.  Railway  CJo..  63  Vt  836,  22  Atl. 
656.  To  see  how  the  plaintiff,  in  such  case, 
may  protect  himself  by  exercising  his  right 
to  take  a  nonsuit,  it  is  only  necessary  to  bear 
in  mind  that  the  court,  in  acting  upon  such  a 
motion,  performs  two  functions.  It  first 
determined  whether  there  is  sufficient  evi- 
dence to  take  the  case  to  the  Jury.  This  is  a 
preliminary  step.  If  the  court  be  of  opinion 
that  it  is  not  sufficient,  then  follows  the 
order  of  exclusion  or  direction  of  the  verdict 
Upon  the  announcement  by  the  court  that  In 
Its  opinion  the  evidence  is  insufficient,  the 
plaintiff  has  an  opportunity,  before  the  ver- 
dict Is  rendered  tinder  the  direction  of  the 
court,  to  take  a  nonsuit  and  thereby  pre- 
vent his  case  from  being  taken  from  the  Jury 
by  the  court  In  its  then  condition.  He  there- 
by saves  to  himself  his  constitutional  right 
of  a  trial  by  Jury.  This  principle  puts 
It  beyond  the  power  of  the  defendant  and 
the  court  to  take  his  case  from  the  Jury  In 
that  way.  Whether  that  right  is  a  valuable 
one  to  him  in  a  particular  case,  it  Is  not  for 
the  court  to  say,  until  the  defendant  has  put 


himself  In  a  position  to  authorize  such 
action.  Though  a  court  jnay  dearly  see  that 
no  harm,  in  a  practical  sense,  will  result 
from  forcing  a  defendant  to  trial  on  a  bad 
declaration.  It  can  never  overrule  a  demurrer 
for  that  reason.  He  cannot  be  deprived,  for 
reasons  of  mere  expediency,  of  his  right  to 
require  a  good  declaration  or  bill  before 
pleading  or  answering.  The  law  deems  that 
right  to  be  a  valuably  and  sacred  one, 
whether  it  be  so,  in  the  particular  case  or 
not,  and  does  not  permit  any  court  to  assert 
the  contrary.  Nor  can  a  court  properly  de- 
prive a  litigant  of  any  other  legal  right, 
because,  forsooth,  the  Judge  cannot  see  how 
he  is  injured  thereby.  By  rendering  final 
Judgment  in  such  cases  as  this,  the  plaintiff 
is  deprived  of  his  opportunity  to  better  his 
case.  It  directly  and  expressly  refuses  that 
which  the  trial  court  wx>uld  have  been  bound 
to  allow  him,  had  It  concluded  the  evidence 
was  insufficient  The  rendition  of  a  Judg- 
ment by  the  appellate  court.  In  such  a  state 
of  the  case,  works  another  injury  in  a  legal 
sense,  by  putting  the  parties  on  an  unequal 
footing.  It  enables  the  defendant  to  have 
three  chances,  one  before  the  court  and  two 
before  the  Jury;  while  the  plaintiff  has  but 
one,  a  chance  before  the  court  It  allows 
the  defendant  to  make  a  demurrer  to  the 
evidence  against  the  plaintiff,  for  his  own 
benefit,  without  subjecting  himself  to  the 
operation  of  a  demurrer.  Upon  the  court's 
refusing  his  motion,  he  has  a  chance  of  a 
verdict  in  his  favor.  If  he  falls  to  get  that, 
he  comes  up  to  the  appellate  court  on  the 
issue  of  law,  and  has  final  Judgment  If  the 
verdict  be  for  the  defendant  however,  and 
the  plaintiff  is  compelled  to  come  to  this 
court  to  get  rid  of  it  upon  reversing  the 
Judgment  and  setting  aside  the  verdict,  he 
cannot  have  a  final  Judgment  against  the 
defendant,  but  must  go  back  and  give  the 
defendant  another  chance  before  the  Jury. 
Upon  what  principle  an  appellate  court  can 
Justify  such  a  discrimination  between  parties, 
I  am  unable  to  see.  It  is  to  be  remembered 
in  this  connection,  too,  that  the  subject- 
matter  of  tills  discrimination  is  the  constitu- 
tional right  of  a  Jury  trial.  It  is  more  than 
a  mere  matter  of  form  or  technicality,  even 
if  It  could  be  set  aside  and  ignored  as  a 
matter  of  form.  While  the  courts  and  text- 
writers  say  a  motion  to  exclude  or  direct 
a  verdict  Is  equivalent  to  a  demurrer  to  evi- 
dence, the7  do  not  mean  that  it  is  in  all 
respects  equivalent  thereto,  but  only  that 
in  determining  whether  it  shall  be  sustained 
or  overruled,  the  principles  governing  a 
demurrer  shall  apply.  Where  the  parties 
Join  in  a  demurrer,  the  case  is  taken  from 
the  Jury  absolutely  as  to  both  parties. 
Neither  has  any  right  to  go  back  to  the  Jury, 
unless  there  has  been  error  in  admitting  or 
excluding  evidence.  The  whole  matter  la 
submitted  to  the  court  for  final  determination. 
What  wai  said  above  about  the  inability 
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of  the  defendant  and  the  court  to  take  from 
the  plaintiff  his  right  to  a  trial  by  jury, 
was  qualified  by  the  phrase  "in  that  way," 
namely,  by  a  motion  to  exclude  or  direct  a 
verdict  I  am  not  to  be  understood  as  inti- 
mating that  the  plaintiff  cannot  be  compelled 
to  join  in  a  demurrer.  When  he  Is  compelled 
to  do  so,  however,  the  other  party  is  also 
compelled  to  withdraw  his  case  from  the 
jury,  so  that  both  parties  stand  on  an  equal 
footing,  forever  separated  from  the  jury, 
and  their  case  wholly  in  the  hands  of  the 
court 

Very  few  of  those  courts,  in  which  the 
practice  of  rendering  Judgment  on  a  reversal 
obtains,  if  indeed  any,  have  given  this  sub- 
ject careful  and  mature  consideration.  They 
have  dismissed  it  with  a  few  words,  usually 
with  the  remark  that  it  is  not  perceived 
how  the  plaintiff  can  make  a  better  case,  or 
that  it  does  not  appear  that  he  can  do  so, 
wherefore  the  granting  of  a  new  trial  will  be 
useless.  I  have  observed  that  in  one  or  two 
instances  it  has  been  said  that  it  ought  to 
be  done  in  order  to  put  an  end  to  the  litiga- 
tion; but  this  reason  falls  under  the  con- 
demnation of  the  great  weight  of  authority. 
Even  the  courts  that  have  given  it  have  said 
in  the  same  breath  they  would  grant  a  new 
trial,  if  they  could  see  that  the  plaintiff 
could  make  a  good  case,  while  others  have 
said  they  would  grant  it  in  all  instances  in 
which  it  does  not  affirmatively  appear  that 
the  plaintiff  could  not  by  any  possibility 
make  a  good  case.  All  the  reasons  assigned, 
by  all  the  courts  that  indulge  in  that  practice, 
may  be  included  in  that  idea  of  utility  or 
expediency,  which  utterly  ignores  legal  prin- 
ciples, and,  if  extended,  would  lead  to  the 
abolition  of  all  forms  of  action.  It  would 
only  be  necessary  to  have  a  Judge  and  a  Jury, 
and  all  pleadings  might  be  dispensed  with. 
The  trial  of  an  equity  suit  on  a  declaration 
in  debt  would  be  perfectly  justifiable.  The 
suggestion  that,  as  the  plaintiff  has  had  one 
trial,  he  has  no  legal  right  to  another,  is  one 
advanced  for  the  first  time,  so  far  as  I  am 
able  to  see,  in  Maupin  v.  Insurance  Go.  I 
think  he  has,  unless  the  defendant  has  taken 
the  proper  step  to  deprive  him  of  It  by  a  de- 
murrer to  the  evidence.  Even  in  that  case, 
it  is  likely  the  plaintiff  may  avoid  the  effort 
to  bind  him,  by  taking  a  nonsuit  While  he 
must  join  in  the  demurrer  or  dismiss  his 
action,  I  do  not  see  that  the  court  can  com- 
pel him  to  further  prosecute,  or  elect  for  him' 
which  alternative  shall  be  taken.  The  stat- 
ute forbids  the  taking  of  a  nonsuit  after  the 
jury  has  retired  from  the  bar,  but  limits  the 
right  no  further,  and  I  know  of  no  authority 
in  the  court  to  add  to  it  The  right  may  be 
of  no  practical  value  to  him,  but  it  is  a  legal 
right  of  which  a  court  cannot  deprive  him, 
except  by  trampling  the  law  under  foot 
Maupin  V.  Insurance  Co.  is  the  first  decision 
by  tfiis  court  in  which  the  rule  here  enforced 
was  ever  applied.    No  precedent  for  it  will 


be  found  in  any  of  the  Virginia  decisions, 
prior  to  the  division  of  the  state.  ESven  a 
fatal  variance  between  the  declaration  and 
the  proof  was  not  ground  for  any  such 
action,  though  it  is  in  some  other  states.  In 
Calvert  v.  Bowdoln,  4  Call  (Va.)  217,  the 
court  laid  down  this  proposition:  "If  the 
evidence  differs  from  the  statement  in  the 
declaration,  a  judgment  of  nonsuit  will  be 
given  by  the  court  of  error;  and  the  cause 
will  not  be  sent  back  to  the  court  below 
with  a  direction  to  call  the  plaintiff,  or 
to  instruct  the  Jury  that  the  evidence  does 
not  support  the  declaration."  Instead  of 
rendering  a  judgment  for  the  defendant 
against  the  plaintiff,  and  making  the  matter 
res  Judicata,  the  court  merely  dismissed  the 
action.  This  is  in  accord  with  tne  rule  de- 
clared by  the  South  Carolina  court,  and  by 
the  Pennsylvania  court  as  above  shown. 

For  these  reasons,  I  am  opposed  to  the 
departure  made  in  the  Maupin  Case  and  in 
the  case  of  Harvey  Coal  Co.  v.  Dillon,  53  S. 
E.  928,  and  would  remand  this  case  Instead 
of  rendering  judgment  for  the  defendant  If 
the  defendant  desired  the  case  to  be  taken 
from  the  jury,  it  should  have  demurred  to 
the  evidence  and  deprived  itself  of  any  right 
to  go  to  the  Jury,  while  taking  that  right 
from  the  plaintiff. 

BRANNON,  J.  I  concur  In  the  judgment, 
but  I  doubt  point  2  of  the  syllabus. 


(74  s.  a  178> 

WILDER  V.  D.  W.  ALDERMAN  &  SONS  GO. 

(Supreme  Court  of  South  Carolina.    April  13» 
1906.) 

Injunction— Motion  to  Dissolve. 

Where  the  court  granted  a  temporary  In- 
junction on  the  merits  on  execution  of  a  bond 
by  plaintiff,  a  refusal  to  vacate  such  injonction 
before  trial  on  the  merits  was  not  error,  where 
plaintiff  had  made  out  a  prima  facie  case. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  27» 
CJent  Dig.  Injunction.  §§  357.  358.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  CJounty;  Purdy,  Judge. 

Action  by  John  T.  Wilder  against  the  D.W. 
Alderman  &  Sons  0>mpany.  From  an  order 
refusing  to  dissolve  temporary  injunction, 
defendant  appeals.    Affirmed. 

Wilson  &  Durant,  for  appellant  WiUcox 
&  Willcoz,  for  respondent 

JONES,  J.  The  plaintiff  brought  this 
action  to  enjoin  defendant  from  entering  up- 
on plaintiff's  lands  and  operating  there- 
on its  tramroad  or  iron  railroad  In  the 
conduct  of  its  business  of  manufacturing  and 
selling  lumber.  On  July  24,  1903,  Judge 
Watts  granted  a  temporary  injunction  until 
the  trial  of  the  cause  upon  its  merits  or  the 
further  order  of  the  court,  providing  that 
plaintiff  execute  bond  for  such  damages  as 
may  be  sustained  by  defendant,  with  leave- 
to  defendant  to  apply  on  notice  for  a  diasolo- 
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tlou  of  said  order.  After  filing  of  answer, 
motion  was  made  before  Judge  Purdy  to  va- 
cate said  temporary  injunction*  which  mo- 
tion was  refused  by  Judge  Purdy,  by  his 
order  dated  May  29,  1905,  on  the  authority 
of  the  case  of  Alderman  &  Sons  Co.  y.  Wil- 
son, 69  S.  C.  156,  48  S.  E.  85.  From  the  last- 
mentioned  order  defendant  appeals,  alleging 
«rror  in  refusing  to  dissolve  the  injunction, 
Id  that  (1)  the  injunction  standing  has  the 
effect  of  changing  the  possession  of  the  land 
from  the  plaintlflf;  <2)  the  temporary  in- 
junction is  not  essential  to  the  assertion  or 
preservation  of  any  alleged  legal  right  of  the 
plaintiff;  (3)  because  from  the  entire  case 
there  is  not  a  prima  facie  showing  of  a  clear 
legal  right  in  the  plaintiff  to  the  relief 
sought.  We  agree  with  the  circuit  court  that 
the  case  made  by  plaintiff  falls  within  the 
rule  stated  in  Alderman  y.  Wilson,  supra, 
and  we  think  he  committed  no  abuse  of  dis- 
cretion in  refusing  to  dissolve  the  injunction 
pending  trial  upon  the  merits. 

The  judgment  of  the  circuit  court  is 
affirmed. 

(74  S.  C.  76) 

SPENCER  NAT.  BANK  v.  INMAN  MILLS. 

(Supreme  Court  of  South  Carolina.    April  7, 
1906.) 

Bills  and  Notes— Pubchasb  befobb  Matu- 
rity—Notice. 

Where  a  negotiable  note  has  been  purchased 
by  a  bank  for  value  before  maturity,  it  is 
not  charged  with  notice  that  the  note  has  been 
renewed  and  paid  to  the  first  payee  because 
the  renewal  and  payment  passed  through  the 
bank;  it  being  the  bank  in  which  the  payee 
kept  an  account. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Watts,  Judge. 

Action  by  the  Spencer  National  Bank 
against  the  Inman  Mills.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Simpson  &  Bomar,  for  appellant  Buist  & 
Buist  and  Stanyarne  Wilson,  for  respondent 

POPE,  C.  J.  This  Is  an  action  for  the  re- 
covery by  the  plaintiff  of  $1,000  of  the  defend- 
ant upon  a  negotiable  note  made  by  the  de- 
fendant to  the  Slater  Engme  Company  and  by 
them  transferred  for  value  before  maturity 
to  the  plaintiff.  The  trial  came  on  before 
Jud^e  Watts  and  a  jury.  After  hearing  the 
testimony  6n  both  sides  the  circuit  judge 
directed  a  verdict  for  the  plaintiff. 

The  following  is  a  copy  of  the  complaint: 
"The  plaintiff  above  named,  complaining  of 
the  defendant,  alleges:  (1)  That  the  plain- 
tiff, the  Spencer  National  Bank,  is  now,  and 
was  at  the  times  hereinafter  mentioned,  a 
corporation  organized  and  existing  under  the 
acts  of  Congress  of  the  United  States  of 
America,  carrying  on  business  in  the  city  of 
Spencer,  in  the  state  of  Massachusetts.  (2> 
That  the  defendant,  Inman  Mills,  Is  now, 
and  was  at  the  times  hereinafter  mentioned, 
.a  corporation  organized  and  existing  under 


the  laws  of  the  state  of  South  Carolina, 
carrying  on  business  in  the  county  of  Spar- 
tanburg and  state  of  South  Carolina.  (3) 
That  Frank  Slater  and  George  M.  Faulkner 
are  now,  and  were  at  the  times  hereinafter 
mentioned,  copartners  under  the  firm  name 
of  the  Slater  Engine  Company.  (4)  That 
heretofore  the  said  defendant,  Inman  Mills, 
made  its  promissory  note  in  writing,  dated 
on  the  13th  day  of  May,  1903,  at  Inman,  S. 
C,  and  thereby  promised  to  pay  to  the  order 
of  the  said  the  Slater  Engine  Company 
$1,000,  four  months  after  date,  at  First 
National  Bank  of  Spartanburg,  S.  C.  (5) 
That  thereafter  and  before  maturity  the  said 
Frank  Slater  and  Greorge  M.  Faulkner,  under 
their  said  firm  name  of  the  Slater  Engine' 
Company,  indorsed  the  said  note  to  the  said 
plaintiff,  for  value,  and  the  said  plaintiff  is 
now  the  legal  and  bona  fide  owner  and  hold- 
er thereof.  (6)  That  the  cost  of  protest  was 
$1.  (2)  That  no  part  of  said  note  or  protest 
has  been  paid,  although  payment  of  the  same 
has  been  duly  demanded.  Wherefore  the 
said  plaintiff  demands  judgment  against  the 
said  defendant  for  the  sum  of  $1,000,  with 
interest  thereon  from  the  15th  day  of  Septem- 
ber, 1903,  together  with  $1,  the  cost  and  dis- 
bursement of  this  action." 

The  answer  of  the  defendant  was  as 
follows:  "(1)  Admits  the  allegations  of  par- 
agraphs 1,  2,  4,  6  and  7  of  said  complaint  (2) 
Defendant  admits  that  Frank  Slater  and 
George  M.  Faulkner  were  at  the  time  men- 
tioned in  the  complaint  copartners,  under 
the  firm  name  of  the  Slater  Engine  Company, 
but  alleges  that  the  said  parties  have  become 
insolvent  and  that  their  affairs  are  now  be- 
ing administered  in  the  bankruptcy  courts. 
(3)  Defendant  says  that  as  to  the  allega- 
tions of  paragraph  5  It  has  no  knowledge  or 
information  sufficient  to  enable  it  to  form  a 
belief,  and  the  said  allegations  are  therefore 
denied.  (4)  Further  answering  the  com- 
plaint herein,  defendant  says  that  the  note 
referred  to  in  paragraph  4  of  the  complaint 
was  and  is  without  consideration,  and  has 
never  been  and  Is  not  now  a  legal  and  bind- 
ing obligation  against  this  defendant,  for 
that  this  defendant  received  no  consideration 
whatever  for  the  said  note,  and  that  the 
said  Slater  Engine  Company  used  said  note 
in  a  way  and  for  a  purpose  never  Intended 
by  this  defendant,  and  defendant  alleges 
that  it  has  never  owed,  and  does  not  now  owe, 
any  sum  whatever  thereof  to  the  plaintiff  or 
to  any  other  party.  Wherefore  defendant  de- 
mands judgment  that  the  complaint  be  dis- 
missed, with  costs." 

The  testimony  in  this  case  consisted  of,  on 
the  part  of  the  plaintiff,  the  two  witnesses  of 
the  plaintiff  bank,  to  wit,  the  cashier  and  the 
assistant  cashier,  both  of  whom  explicitly 
denied  any  knowledge  or  information  in  re- 
lation to  any  defect  in  the  note  sued  on,  on 
the  part  of  the  bank.  On  the  contrary,  those 
two  witnesses  testify  that  the  plaintiff  pur- 
chased said  note  for  full  value  on  the  16th 
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day  of  May,  1903,  and  the  said  note  matured 
four  months  after  its  date.  There  was  one 
witness  only  on  the  part  of  the  defendant, 
and  he  was  the  president  and  treasurer  of 
the  Inman  Mills.  His  testimony  denied  any 
connection  or  correspondence  with  the  plain* 
tiff  bank  in  regard  to  the  note  sued  on.  In 
other  words,  he  gave  no  notice  to  the  plain- 
tiff until  after  the  note  fell  due.  This  wit- 
ness relied  for  the  defense  upon  the  fact  that 
the  Slater  Engine  Company  had  sold  to  it  an 
engine  for  its  mill  in  1901,  and  that  said  de- 
fendant mill  issued  to  the  Slater  Engine 
Company  a  note  for  $1,550,  and  also  one 
for  $1,200,  which  were  from  time  to  time 
renewed,  but  were  finally  fully  paid,  and 
that  the  renewals  of  those  notes  passed 
through  the  plaintiff  bank,  and  from  these 
circumstances  it  was  contended  by  the  de- 
fendant that  the  plaintiff  bank  should  have 
inferred  that  the  note  sued  on  was  without 
any  value,  except  as  a  renewal  of  said  for- 
mer notes.  But  it  will  be  seen  that  no  notice 
was  ascribed  to  the  plaintiff  bank,  and  so 
the  circuit  Judge  held  that  the  testimony 
did  not  support  any  notice  of  a  defect  in  the 
note  here  sued  on. 

It  will  be  borne  in  mind  that  there  was  no 
affirmative  defense  in  answer  of  the  defend- 
ant in  the  way  of  a  counterclaim  or  of  an 
equitable  assignment  or  subrogation.  There 
was  no  testimony  going  to  show  any  knowl- 
edge by  the  plaintiff  of  a  defect  in  the  engine 
sold  by  the  Slater  Engine  Company  to  the 
defendant,  Inman  Mills.  Therefore  the 
circuit  judge  made  no  mistake  when  he  held 
that  there  was  no  testimony  going  to  show 
that  the  plaintiff  was  not  a  purchaser  with- 
out notice  for  a  valuable  consideration  of  the 
note  of  the  defendant  for  $1,000  sued  for. 
Such  being  the  case,  it  was  the  jfluty  of  the 
circuit  judge  to  direct  the  verdict.  NichoUs 
V.  Hill.  42  S.  0.  28,  19  S.  B.  1017;  Rice  v. 
Bamberg,  68  S.  C.  184,  46  S.  B.  1009;  Uzzell 
V.  Horn,  71  S.  O.  438,  61  S.  B.  253.  There 
was  no  mistake  in  the  circuit  judge's  refus- 
ing the  motion  for  a  new  trial. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  aflirmed. 


(78  S.  C.  675) 
WORKINGMBN'S  BUILDING  &  LOAN 
ASS'N  V.  BPSTIN  et  al. 

(Supreme  Court  of  South  Carolina.    April  2, 
1906.) 

1.  Chattel  Mobtoaoes— Sals  to  Mobtgageb 
^Consent  of  Mobtoagob. 

Civ.  Code  1902,  S  3004,  prescribes  the 
method  of  sale  of  mortgaged  personalty,  but 
provides  that  the  mortgagor  mav  consent  in 
writing  to  some  other  moae.  Held,  that  a  re- 
ceipt executed  by  the  mortgagor,  acknowledging 
payment  of  a  certain  sum  by  the  mortgagee 
on  account  of  the  purcliase  of  mortgaged  stock 
as  per  inventory,  was  a  sufficient  consent  in 
writing  to  such  a  sale. 

2.  Sams— ExTiNGUiBHUSNT  of  Mobtqags. 

The  rule  of  law  which  extinguishes  a  mort- 
gage when  a  seizure  of  the  mortgaged  chattels 
is  made  and  the  sale  is  not  conducted  as  re- 


quired by  statute  does  not  apply  where  the 
mortgagee  purchased  the  property  under  a  writ- 
ten consent  of  the  mortgagor,  as  authorised  by 
Civ.  Code  1902,  S  3004. 

Appeal  from  Common  Pleas  Oircoit  Court 
'of  Richland  County;    Watts,  Judge. 

Action  by  the  Workingmen's  Building  & 
Loan  Association  against  Philip  Bpstln  and 
others.  Judgment  for  plaintiff,  and  certain 
defendants  appeal    Reversed  In  part. 

I^les  &  McMahan  and  A«  D.  McFaddin, 
for  appellant  Andrew  Crawford  and  Jobs 
T.  Sloan,  for  respondent  Er^istin. 

JONES,  J.  The  present  controvert  Is  be- 
tween Wilbur  &  Son,  junior  mortgagee,  and 
Epsdn,  mortgagor,  over  a  fund  of  $33ai8 
in  the  hands  of  the  master,  being  balance  of 
proceeds  of  foreclosure  sale  of  real  estate 
of  defendant  Epstin  after  payment  of  the 
plaintiff's  senior  mortgage;  The  contention 
before  this  court  centers  on  the  question 
whether  Epstln*s  debt  to  Wilbur  &  Son  was 
overpaid,  as  claimed  by  Epstin,  by  a  sale  of 
a  stock  of  goods  by  Epstin  to  Wilbur  &  Son 
on  November  22,  1897,  at  a  valuation  of 
$3,075.78,  or  was  it  merely  credited,  as  claim- 
ed by  Wilbur  &  Son,  by  a  sale  of  said  goods 
on  the  22d  of  December,  1897,  at  an  agreed 
valuation  of  $1,793.97.  If  Epstln's  version 
of  the  transaction  be  true,  then  Wilbur  & 
Son  would  be  indebted  to  Epstin,  and  would 
have  no  right  to  the  surplus  fund  in  con- 
troversy. If  Wilbur  &  Son's  version  be  the 
correct  one,  then  Epstin  is  indebted  to  them 
in  the  sum  of  about  $425.14,  and  Wilbur  & 
Son  would  be  entitled  to  the  fund  in  Ques- 
tion. The  master  and  the  circuit  court  do 
not  accept  either  <^  these  versions,  but  pro- 
ceed on  the  theory  that  the  stodc  of  goods 
was  not  sold  by  Epstin  to  Wilbur  &  Soi 
at  an  agreed  price,  but  that  Wilbur  &  Son 
took  possession  of  said  goods  under  a  chattel 
mortgage  thereon  for  $2,500  and  not  having 
sold  the  goods  as  required  by  section  3001, 
Civ.  Code  1902,  the  mortgage  debt  is  ex- 
tinguished, and  80  crediting  Wilbur  &  Son's 
claim  against  Epstin  with  said  sum  of  $2,500, 
would  leave  Wilbur  &  Son  not  entitled  to 
the  fund  in  controversy,  but  indebted  to  Ep- 
stin in  the  sum  of  $292.49,  with  interest  firom 
December  27,  1898,  for  which  sum,  with 
costs,  decree  was  rendered  against  Wilbur 
&  Son. 

After  careful  consideration  this  court  Is 
of  the  opinion  that  the  goods  were  sold  by 
Bpstln  to  Wilbur  &  Son  on  December  22, 
1897,  at  an  agreed  price  of  $1,793.97,  that 
there  was  sufficient  consent  thereto,  expressed 
in  writing  signed  by  Epstin,  to  comply  with 
the  provisions  of  section  3004,  Civ.  Code 
1902,  that  Epstin  is  indebted  to  Wilbur  & 
Son  in  the  sum  of  about  $425.14,  and  that 
Wilbur  &  Son  are  entitled  to  the  fund  hi 
controversy.  The  master  expressly  found  as 
a  fact  that  "Wilbur  &  Son  did  not  take  the 
goods  at  the  valuation  of  $3,078.78  fixed  in 
the  inventory  Exhibit  P/'  and  the  court  oon* 
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ours  in  this  finding,  which  is  not  excepted  to 
by  Epstin  and,  in  our  opinion,  is  well  sup- 
ported by  the  testimony.  This  conclusion 
utterly  destroys  the  contention  of  Epstin  that 
there  was  a  sale  of  the  goods  to  Wilbur  & 
Son  on  November  22,  1897,  at  the  valuation 
shown  by  the  inventory  of  that  date,  known 
as  Exhibit  P,  and  we  may  dismiss  further 
consideration  of  circumstances  relied  on  by 
Epstin  to  show*  that  he  made  such  sale.  The 
Inquiry,  then,  is,  was  there  a  sale  of  the 
goods  on  December  22,  1897,  at  the  agreed 
prices,  aggregating  $1,793.97,  as  shown  by 
the  inventory  of  December  22,  1897,  known 
as  "Exhibit  Y"?  That  there  was  such  a 
sale  is  supported  by  the  testimony  of  T.  A. 
Wilbur  and  T.  S.  Wilbur,  and  by  their  book- 
keeper, D.  L.  Alexander,  and  is  opposed  only 
by  tfie  testimony  of  Mr.  Et)stin,  whose  con- 
tention throughout  was  that  the  sale  was 
made  November  22,  1897.  The  testimony  is, 
therefore,  undisputed  that  there  was  an  ac- 
tual sale  and  delivery  of  the  goods  by  Epstin 
to  Wilbur  &  Son,  the  only  point  of  difference 
being  the  exact  time  of  the  sale  and  prices 
agreed  upon,  and  it  has  been  shown  that 
the  sale  did  not  take  place  on  November  22, 
1897,  under  the  inventory  of  that  date.  The 
testimony  shows  that  Epstin  was  present  and 
participated  in  taking  the  inventory  of  De- 
cember 22,  1897  (Exhibit  Y),  along  with  the 
representatives  of  Wilbur  &  Son  and  in  his 
own  handwriting  made  correction  of  errors 
in  said  inventory.  The  first  page  of  this  in- 
ventory (Exhibit  Y),  purports  to  be  "Stock 
of  Philip  Epstin,  November  22,  1897,"  pages 
1  to  9  inclusive,  purport  to  contain  "goods 
sold  to  T.  A.  Wilbur  &  Son,  December  22, 
1897,"  in  the  handwriting  of  a  clerk  of  T. 
A.  Wilbur  &  Son,  then  follows  the  items  of 
the  stock,  showing  number  or  amount,  the 
price,  and  the  total  at  the  end  of  the  line, 
aggregating  $1,793.97.  In  addition  to  the 
foregoing  is  the  following  receipt  produced 
In  evidence:  "CJharleston,  S.  C,  Dec.  22, 
1897.  Received  from  T.  A.  Wilbur  &  Son, 
seventy-five  and  00-100  dollars  on  account  of 
purchase  stock  as  per  inventory  this  date. 
$75.  Philip  Epstin,  Trustee."  In  view  of 
all  this  testimony,  oral  and  written,  we  can- 
not accept  the  finding  of  the  master  and  the 
circuit  court  that  Epstin  did  not  agree  to 
the  sale  as  per  inventory  of  December  22, 
1807. 

Section  3004,  Oiv.  (}ode  1902,  prescribes 
the  manner  of  advertising  sale  by  the  mort- 
gagee of  personal  property  under  mortgage, 
but  expressly  provides  that  the  mortgagor 
may  consent  in  writing  to  a  sale  in  some 
other  mode,  or  at  some  other  notice.  The 
mortgagor's  receipt  in  this  case  in  connection 
with  the  inventory  of  December  22d,  Is  a 
sufficient  consent  in  writing  to  the  sale  on 
that  date.  The  rule  of  law  which  extin- 
guishes the  mortgage  when  a  seizure  of  all 
the  mortgaged  chattels  is  made  and  the  sale 
is  not  conducted  as  required  by  statute,  has, 
therefore,  no  application  in  this  case.    These 


conclusions  go  to  the  marrow  of  this  con- 
troversy, and  it  is  not  Important  to  con- 
sider the  exceptions  in  detail.  We  sustain  ap- 
pellant's exceptions  raising  the  questions  die- 
cused  and  overruled  all  conclusions  of  the 
circuit  court  in  consistent  with  the  views  an- 
nounced. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  is  reversed,  in 
so  far  as  it  decrees  against  Wilbur  &  Son  in 
favor  of  Philip  Epstin  for  the  sum  of  $292.49 
and  costs  and  denies  Wilbur  &  Son  the  right 
to  the  fund  in  controversy,  whereas  Wilbur 
&  Son  are  entitled  to  receive  the  fund  in  con- 
troversy, it  being  less  than  the  sum  due  by 
E'pstin  to  them,  and  that  in  all  other  respects 
the  Judgment  of  the  circuit  court  is  afitoned. 


(la  N.  O.  471) 
WOODY  V.  INTBRMONT  IRON  &  TIMBER 
CO. 

(Supreme  Court  of  North  Carolina.    May  22, 
1900.) 

Loos    AND    Loaoiivo— Saus    or    Standing 

TlHBEB— Deeds— CONSTBUOTION. 

A  deed  conveying  to  a  parchaser  standing 
timber  branded  as  described,  giving  the  pur- 
chaser the  right  of  way  through  the  land  of 
the  grantor  for  the  removal  of  the  timber, 
and  authorizing  the  grantor,  on  clearing  any 
of  the  land,  to  deaden  the  trees  sold  standing 
within  the  cleared  land  after  the  lapse  of  five 
years  from  the  date  of  the  instrument,  pro- 
viding he  first  gaye  a  written  notice  of  his 
intention  to  deaden',  Is  an  absolute  conveyance 
of  the  trees  branded  as  described,  and  the  grant- 
or has  no  right  to  an  injunction  restraining 
the  purchaser  from  entering  and  removing  the 
trees  before  the  expiration  of  the  time  within 
which  he  may  do  so. 

Appeal  from  Superior  Court,  Yancey  Coun- 
1y;    Justice,  Judge. 

Action  by  A.  A.  Woody  against  the  Inter- 
ment Iron  ft  Timber  Company.  From  an 
order  dissolving  an  injunction,  plaintiff  ap- 
peals.   Affirmed. 

Action  to  declare  void  a  certain  deed  and 
to  restrain  the  defendant  from  cutting  timber 
on  the  land  described  in  it  The  following 
is  a  copy  of  the  deed :  "For  and  in  considera- 
tion of  the  sum  of  one  hundred,  thirty  two 
and  Ts/ioo  dollars  ($182.75),  in  hand  paid  by 
the  grantee  to  the  grantor,  receipt  of  which 
is  hereby  acknowledged,  A.  A,  Woody  and 
wife,  Lyda,  have  bargained  and  sold  and  con- 
veyed, and  by  these  presents  transfer  and 
convey  to  Tate  L.  Earnest,  agent,  the  follow- 
ing described  timber,  standing  in  the  tree, 
as  follows,  to  wit:  86  poplar  an^  10  ash, 
of  the  diameter  of  24  to  30  Inches  in  di- 
ameter, 45  poplar  30  Ihches  and  over;  and 
2  ash  30  inches  and  over,  and  the  following 
other  trees  24  inches  in  diameter:  9  cucum- 
bers, 13  lynn,  11  chestnut  oak,  25  other  oaks, 
making  a  grand  total  of  153  trees,  all  of 
which  ^Id  trees  are  standing  at  the  date 
of  these  presents  on  the  following  described 
lands  of  the  grantors,  situated  in  Brush  creek 
of  Toe  river,  adjoining  the  lands  of  Moses 
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Fox  and  others,  W.  H.  Deyton  and  others, 
and  containing  100  acres,  more  or  less,  situ- 
ated in  the  county  of  Yancey  and  state  of 
North  Carolina,  which  trees  are  branded  as 
follows :  To  have  and  to  hold  to  said  grantee 
and  successors  and  assigns,  with  usual  right 
to  convey,  unincumbrances  and  general  war- 
ranty, together  with  right  of  way  over, 
through  and  upon  any  lands  belonging  to 
the  grantors  for  the  removal  of  any  timber 
belonging  to  said  grantee,  successor  or  as- 
signs, provided  adequate  and  reasonable  dam- 
ages are  paid  for  any  Injury  done  to  any 
growing  crops  which  may  then  be  upon  said 
lands.  Should  the  grantor  clear  any  of  the 
lands  on  which  the  timber  stands,  they  shall 
be  at  liberty  to  deaden  such  trees  as  stand 
within  said  cleared  land  after  the  lapse  of 
five  years  from  this  date,  provided  they  shall 
first  give  the  owner  of  the  ♦  ♦  ♦  six 
months*  written  notice  of  their  intention  to 
deaden,. and  In  consideration  of  the  foregoing 
premises  the  grantors  agree  to  protect  said 
timber  as  long  as  it  may  remain  upon  said 
land.    Witness    our    signatures    and    seals, 

this    the   day   of   March,    1900.    A. 

A.  Woody.  [Seal.]  Lyda  Woody.  [Seal.]** 
From  an  order  of  Judge  Justice,  dissolving 
the  injunction,  the  plaintift  appealed. 

J.  W.  Pless  and  J.  T.  Perkins,  for  appel- 
lant   McBrayer  &  McBrayer,  for  appellee. 

BROWN,  J.  It  is  contended  that  the  deed 
is  void  under  the  authority  of  Hobbs*  Case, 
128  N.  C.  46,  38  S.  E.  26,  83  Am.  St.  Rep.  661. 
The  instrument  construed  In  that  case  is 
unlike  this  in  every  respect  This  is  an  ab- 
solute conveyance  of  so  many  trees  marked 
and  branded,  and  contains  no  clause  limiting 
the  time  within  which  they  may  be  removed. 
It  is  possible  the  courts  may  so  construe  the 
meaning  of  the  deed  as  to  require  the  gran- 
tee, or  those  claiming  under  him,  to  remove 
the  trees  within  some  reasonable  time. 
Bunch  V.  Lumber  Co.,  134  N.  C.  116,  46  S.  £]. 
24.  But  as  it  is  plain  that  the  time  within 
which  the  defendant  may  enter  and  remove 
the  trees  has  not  yet  expired,  the  injunction 
was  properly  dissolved.  If  the  plaintifiT  de- 
sires to  clear  the  land,  he  may  give  the  six 
months*  notice  required  in  the  instrument, 
and  compel  the  removal  of  the  trees,  or  he 
may  deaden  them  with  impunity. 

Aflirmed. 

(141  N.  C.  844) 

STATE  V.  FARRINGTON. 

(Supreme  Court  of  N4)rth  Carolina.    May  16, 
1906.) 

1.  Intoxicating  Liquobs— Wbongful  Saub 
—Criminal  Pbosecutions— Punishment. 
For  violating  the  statute  prohibiting  the 
Bale  of  spirituous  liquors  without  a  license, 
the  person  convicted  may  be  imprisoned  in  the 
cooaty  jail,  with  a  direction  that  he  be  worked 
on  the  public  roads. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  SS  856--361.1 


2.  Criminal  Law— Cbusl  ob  Unusuai.  Pun- 
ishment. 

Where   no  time   is  fixed   by  statnte,   the 

Supreme  Court  will  not  hold  an  imprisonment 

for  two  years,  cruel  and  unusual. 
[Ed.  Note. — For  cases  in  point,  see  vol.  19, 

Cent  Dig.  Criminal  Law,  §  330a] 

8.  Same^-Sentence— Reasons. 

In  imposing  sentence  on  a  person  con- 
victed of  selling  liquor  without  a  license,  it  was 
proper  for  the  trial  judge  to  state  the  reason 
that  impelled  him  to  impose  the  sentence  passed. 

Appeal  from  Superior  Court,  Guilford 
County;  Ward,  Judge. 

T,  B.  Farrington  was  convicted  of  retailing 
spirituous  liquors  without  a  license,  and  he 
appeals.    Affirmed. 

The  defendant  was  oonvlcted  for  retailing 
spirituous  liquors  without  license  contrary 
to  the  statute.  There  was  no  exception  to 
his  honor's  ruling  upon  the  trial.  The  testi- 
mony tended  to  show  that  he  had  sold  liquor 
upon  two  occasions,  the  last  of  which  was 
18  months  before  the  finding  of  the  bill  of 
Indictment  The  solicitor  introduced  several 
other  witnesses  who  swore  that  his  reputa- 
tion In  the  community  was  particularly  bad, 
for  selling  whisky  contrary  to  law.  Some  of 
the  witnesses  stated  that  it  was  generally 
reported  that  he  had  been  engaged  in  the 
selling  of  whisky  for  12  or  15  years  up  to 
about  12  months  before  the  hearing  of  this 
case  when  he  and  his  two  sons  had  been 
indicted  for  burning  a  bam,  the  property  of 
persons  who  had  been  active  in  prosecuting 
him  for  the  unlawful  sale  of  whisky.  The 
court  found  as  a  fact  that  he  was  an  old  dis- 
tiller before  Watts  law  went  into  effect 
and  that  after  the  enactment  of  the  law  he 
sold  a  lot  of  liquor  around  creating  drunken- 
ness in  the  neighborhood.  The  court  there- 
upon sentenced  the  defendant  to  imprison- 
ment of  12  months  in  the  county  jail,  with 
direction  that  he  be  worked  upon  the  public 
roads.  To  this  sentence  defendant  excepted 
and  appealed. 

John  A.  Barringer,  for  appellant  The  At- 
torney General,  for  the  State. 

CONNOR,  J.  (after  stating  the  facts).  It 
cannot  at  this  time,  and  in  view  of  the  many 
decisions  of  this  court  be  regarded  as  an 
open  question  that  for  violation  of  the  statute 
prohibiting  the  sale  of  spirituous  liquor  with- 
out a  license  the  person  convicted  may  be 
imprisoned  in  the  county  jail  with  direction 
that  he  be  worked  upon  the  public  roads. 
State  V.  Hicks,  101  N.  C.  747,  7  S.  B.  707; 
State  V.  Smith,  126  N.  C.  1057,  35  S.  E. 
615.  It  is  equally  well  settled  that  when  no 
time  is  fixed  by  the  statute,  this  court  will 
not  hold  an  Imprisonment  for  two  years 
cruel  and  unusual.  State  v.  Driver,  78  N.  C 
428;  State  y.  Miller,  94  N.  0.  904.  It  is  en- 
tirely proper  for  his  honor  to  state  the  rea 
sons  which  Impelled  him  to  impose  the  sen- 
tence of  12  months  in  jail  with  direction  to 
work  defendant  on  the  public  roaas.    While 
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we  disclaim  any  purpose  to  review  his  bonor'a 
Judgment  in  this  case,  it  may  not  be  improper 
to  say  that  we  think  the  reasons  given  amply 
sustain  the  judgment 
There  is  no  error. 


(141  N.  C.  716) 

CITY  OF  HICKORY  v.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.    May  29, 
1906.) 

1.  Nuisance— Public  Nuisance— Encroach- 
ment  ON   Public  Rights. 

A  railroad  freight  depot  in  the  center  of  a 
town,  causing  the  obstruction  of  streets  by  cars 
and  rendering  the  streets  dangerous,  is  a  public 
nuisance. 

2.  Same— Injunction— Suit  by  Town. 

Where  a  freight  depot  in  a  town  constitut- 
ed a  public  nuisance,  the  town,  acting  through 
its  official  board,  was  a  proper  party  to  sue 
for  an  injunction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Nuisance,  S  195.] 

3.  Same— Remedies    or    Private   Persons— 
Damages. 

Though  a  freight  depot  in  a  town  amount- 
ed to  a  public  nuisance,  any  citizen  might  re- 
cover damages  by  showing  that  it  was  a  nui- 
sance to  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Nuisance,  §§  164-169.] 

Appeal  from  Superior  Court,  Catawba 
County;  Cooke,  Judge. 

Suit  by  the  city  of  Hickory  against  the 
Southern  Railway  Company.  From  the  Judg- 
ment, both  parties  appeal.    Affirmed. 

See  50  S.  E.  683. 

E.  B.  Cline,  T.  M.  Hufham,  and  Self  & 
Whitener,  for  appellant  Wltherspoon  & 
Witherspoon  and  S.  J.  Brvin,  for  appellee. 

CLARK,  C.  J.  This  is  an  action  to  re- 
strain the  defendant  fr6m  enlarging  its 
freight  station  in  the  town  of  Hickory;  the 
plaintiff  alleging  that  the  increase  in  traffic 
and  shifting  of  more  trains  would  make  it  a 
nuisance  and  dangerous,  and  averring  that 
the  defendant  can  and  should  locate  a  build- 
ing to  accommodate  its  increased  traffic  at 
some  point  further  off  and  not  enlarge  its 
present  building  in  the  center  of  the  growing 
and  populous  town.  Both  parties  appeal,  but 
the  whole  matter  can  be  treated  in  one  opin- 
ion. Three  main  questions  are  presented: 
(1)  The  title  to  the  lot  in  controversy;  (2) 
whether  the  proposed  addition  of  70  feet  at 
the  end  of  defendant's  depot  will  be  a  nui- 
sance which  the  courts  can  and  should  en- 
Join  ;  and  (3)  whether  the  plaintiff  can  main- 
tain this  action. 

The  defendant  claimed  title  as  follows: 
(1)  A  deed  by  H.  W.  Robinson  and  several 
others,  November  9.  1855,  granting  to  the 
Western  North  Carolina  Railroad  a  right 
of  way  over  their  respective  lands  wherever 
situated,  the  same  to  be  "so  much  and  no 
more  of  said  lands'*  than  said  company 
•* would  have  the  right  to  condemn  for  its  use" 
under  the  provisions  of  its  charter.  It  is' 
admitted  that  H.  W.  Robinson  was  the  owner 


of  the  lot  in  question,  that  the  defendant  by 
purchase  had  succeeded  to  all  the  rights  and 
property  of  said  Western  North  Carolina 
Railroad  Company,  and  that  the  right  of  con- 
demnation extended  to  100  feet  on  each  side 
of  the  track.  (2)  A  deed  from  H.  W.  Robin- 
son to  the  Western  North  Carolina  Railroad 
Company,  May  26,  1859,  and  recorded  In  No- 
vember, 1905.  (3)  The  defendant  further  re- 
lies upon  section  29,  c.  228,  p.  264,  Acts  1854- 
55  (the  charter  of  the  Western  North  Caro- 
lina Railroad  Company),  which  is  a  provi- 
sion that,  "in  the  absence  of  any  contract"  for 
the  right  of  way,  the  construction  and  oper- 
ation of  the  road  for  two  years,  without 
claim,  shall  bar  any  action  for  any  land  cov- 
ered by  the  right  of  way.  The  railroad  was 
constructed  at  this  point  in  the  fall  of  1859, 
and  has  been  in  operation  ever  since.  (4)  A 
deed  from  H.  W.  Robinson  March  10,  1880,  to 
the  Western  North  Carolina  Railroad  Com- 
pany for  a  lot  400  feet  by  500  feet,  giving 
specific  boundaries  and  embracing  the  station 
as  Its  central  point,  conveying  said  property 
"for  the  purpose  of  a  public  square  around 
the  depot  for  the  free  and  common  use  of 
both  railroad  and  the  town  of  Hickory,  not  to 
be  built  up  or  exclusively  occupied  by  any 
one,  to  the  exclusion  of  the  public  as  a  free 
common."  This  deed  was  drawn  by  the  presi- 
dent of  the  Western  North  Carolina  Railroad 
Company,  who  indorsed  thereon:  "The  orig- 
inal deed  having  been  destroyed  without  rec- 
ord, this  deed  is  accepted  in  ilea  thereof." 
This  deed  was  proved  and  recorded  in  April, 
1880.  The  deed  of  1855  was  not  presented  in 
evidence  when  this  case  was  before  us  (137 
N.  C.  189,  49  S.  E.  202),  and  this  point  was 
not  passed  upon. 

We  think,  therefore,  the  court  did  not  err 
in  instructing  the  Jury,  as  a  matter  of  law, 
upon  all  the  evidence,  to  find  that  the  de- 
fendant owned  the  100  feet  on  each  side  of 
the  railroad  by  virtue  of  the  deed  of  1855, 
and  that  it  did  not  hold  that  part  of  the  lot 
in  trust  for  the  tovn,  and  the  Jury  found, 
under  proper  instructions,  that  the  defend- 
ant held  the  balance  of  the  lot  under  the 
trust  set  out  in  the  deed  of  1880  (No.  4  above). 

In  the  defendant's  appeal  there  is  no  ex- 
ception to  these  findings,  except  the  last,  and 
that  exception  is  without  merit,  since  it  was 
adjudicated  in  the  former  appeal.  137  N.  C 
189,  49  S.  B.  202.  Indeed,  it  is  stated  in  this 
case  (137  N.  C,  at  page  203,  49  S.  E.,  at  page 
205)  that  the  record  &hows  "the  defendant 
in  open  court  agreed  that  it  did  not  claim 
any  part  of  the  land  described  in  the  deed 
and  plats,  except  the  main  track  and  1(X) 
feet  on  each  side  from  the  center  of  the  track, 
and  that  it  stood  ready  to  have  it  so  decreed 
by  the  order  of  the  court'* 

This  disposes  of  the  plaintiff's  appeaL 

Defendant's  Appeal. 

It  appe^ared  in  evidence  that  the  present 
freight  depot  is  too  small  to  store  the  goods 
shipped  over  the  road,  and  that  in  consequence 
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a  great  number  of  cars  constantly  stood  upon 
the  side  tracks;  also,  that,  upon  complaint 
made  and  ufter  due  Investigation,  the  Corpora- 
tion Commission  in  December,  1903,  adjudged 
'*that  the  present  depot  facilities  at  Hickory 
for  the  handling  of  freights  are  insufficient 
and  inadequate,  and  as  at  present  operated 
are  unsafe,"  and  ordered  that  the  defendant 
should  **provlde  adequate  and  safe 'facilities 
for  the  handling  of  freights"  at  Hickory. 
From  this  order  the  defendant  did  not  ap- 
peal, and,  notwithstanding  the  adjudication 
that  the  handling  of  freight  at  the  present 
location  in  the  center  of  the  town  was  un- 
safe, the  defendant  was  proceeding  to  en- 
large its  warehouse,  whereupon  this  action 
was  begun,  not  to  compel  a  removal  of  the 
warehouse  now  there,  but  to  require  that 
the  additional  facilities  should  be  erected  at 
a  point  where  the  Increasing  freight  traffic 
and  additional  cars  used  might  be  shifted 
and  handled  without  danger  and  delays  to 
those  crossing  constantly  from  one  side  of  the 
town  to  the  other.  There  was  ample  evidence 
of  the  many  dangers  and  inconveniences  to 
the  people  of  the  town  arising  from  the 
handling  of  the  volume  of  freight  at  that 
point  at  present,  and  the  certainty  of  in- 
creased danger  in  the  future,  both  from  the 
steady  increase  in  the  volume  of  freight  and 
from  the  great  increase  of  population  in  the 
town,  and  there  was  evidence  of  many  eligi- 
ble locations  in  or  near  the  edge  of  the  town 
where  the  defendant  might  readily  locate 
its  freight  depot,  s^arate  and  apart  from  its 
passenger  station,  as  is  now  usual  at  all  other 
towns  of  any  size.  The  court  charged  the 
jury  that  if  "the  enlargement  of  the  defend- 
ant's present  freight  depot  by  an  extension 
on  the  eastern  side"  would  "seriously  inter- 
fere with  and  interrupt  the  streets  of  the 
town,  which  are  in  general  use  and  neces^ 
sary  for  the  convenience  of  the  citizens  and 
for  the  business,  in  respect  of  travel  or  course 
of  business,  either  by  obstructing  the  streets 
for  an  unreasonable  portion  of  the  time,  or 
by  having  it  so  that  travelers  along  said 
streets,  which  cross  the  railroads  at  public 
crossings,  cannot,  by  the  exercise  of  reason- 
able, ordinary  care,  with  safety  pass  over 
such  crossings,  that  they  should  find  as  to 
that  issue  that  the  enlargement  would  be  a 
public  nuisance,  but  that,  if  it  would  merely 
give  inconvenience  to  the  public  or  cause 
some  delay  in  their  movements,  which  is  in- 
cident to  the  operation  of  a  railroad,  it  would 
not  be  a  nuisance." 


The  defendant  has  no  Just  ground  of  ex- 
ception to  this  charge.  The  jury  found  that 
the  proposed  enlargement  would  be  a  public 
nuisance.  Railroads  are  chartered  for  the 
public  convenience,  and  are  operated  by  tbe 
exercise  of  a  public  franchise.  Such  exer- 
cise must  be  subordinate  to  the  public  wel- 
fare, and  they  are  subject  to  public  regula- 
tions as  to  their  charges  and  conduct  If 
they  exercise  their  functions  in  such  manner 
as  to  become  a  public  nuisance^  they  are  li- 
able to  damages  or  to  injunctive  relief.  The 
operation  of  their  freight  business,  growing 
rapidly,  as  it  is  shown  to  be,  in  the  center  of 
a  large  and  growing  town,  will  necessarily 
impede  and  render  dangerous  the  circulation 
of  people  and  business  from  one  side  of  the 
town  to  the  other.  It  necessitates  the  keep- 
ing of  many  box  cars  on  the  side  tracks  and 
their  constant  shifting  up  and  down,  cutting 
off  the  view  of  approaching  passengos*  and, 
indeed,  of  other  freight  trains.  The  jury 
has  found  this  dangerous,  inconvenient,  and 
a  public  nuisance.  Indeed,  we  might  almost 
say  that  it  would  be  a  matter  of  common 
knowledge.  If  there  are  any  good  reasons 
why  the  defendant  should  have  resisted  the 
application  of  the  town  authorities,  and 
should  not  rather  have  anticipated  the  public 
wishes  and  convenience  by  removing  Its 
freight  depot  to  a  more  suitable  location,  they 
do  not  appear  in  this  records  The  plaintiff, 
acting  through  its  official  board,  was  a  very 
proper  party  to  institute  this  proceeding  to 
render  the  passage  of  its  streets  across  the 
railroad  track  safer,  and  prevent  their  ob- 
struction by  shifting  freight  cars.  While  any 
citizen  might  have  recovered  damages  by 
showing  that  the  enlargement  of  the  d^wt 
was  a  nuisance  to  him  (Railroad  ▼.  Church, 
108  U.  S.  317,  2  Sup.  Ct  719,  27  L.  Ed.  739). 
it  is  especially  appropriate  that  this  action  to 
prevent  a  public  nuisance  should  be  brought 
by  the  municipality  in  the  interest  of  all  its 
citizens. 

While  this  judgment,  which  we  affirm,  re- 
strains only  the  addition  to  the  freight  depot 
it  is  to  be  presumed  that  the  defendant  will 
not  only  place  the  building  and  side  tracks 
to  give  the  additional  freight  facilities  or- 
dered by  the  corporation  commission  at  a 
more  suitable  spot  where  they  will  not  be 
so  dangerous  and  will  not  interrupt  the  traf- 
fic of  the  town,  but  that  it  will  remove  all 
its  freight  business  to  that  point 

As  to  both  appeals,  we  hold  that  there  is 
no  error. 
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TWITTY  ▼.  SOUTHERN  RY.  00. 

(Supreme  Court  of  North  OaroliiUL    May  lO* 
190e.) 

Oabbiebs  —  Regxtlation  —  Failttbb  to  Rk* 
CKivs  Febiqht—Penai*tie&— Statutes. 
Revisal  1905,  §  2631,  declares  that  freight 
agents  of  railroads  shall  receive  all  articles  of 
the  nature  received  by  such  company  for  trans- 
portation whenever  tendered  at  a  regular  depot 
and  forward  the  same  by  the  routes  selected 
by  the  person  tendering  the  freight  under  ex- 
isting laws  and  for  a  failure  so  to  do  imposes 
a  penalty  of  $50  for  each  day's  delav  and 
actual  damages.  Held,  that  where  a  freight 
agent  refused  to  accept  freight  on  January  27, 
1905,  or  issue  a  bill  of  lading  therefor  because 
of  alleged  lack  of  time  to  ascertain  the  freight 
rates,  but  permitted  the  freight  to  remain  in 
the  railroad's  warehouse  until  he  had  time  to 
ascertain  the  rates,  which  he  failed  to  do  un- 
til February  8th,  there  was  a  failure  to  receive 
for  transportation  when  tendered,  creating  a 
liability   under   such   section. 

Appeal  from  Superior  Conrt,  Rutherford 
County;  O.  H.  Allen,  Judge. 

Action  by  R.  M.  Twitty  against  the  South- 
em  Railway  Company,  begun  before  a  Justice 
of  the  peace  to  recover  $200  penalties  alleged 
to  have  been  Incurred  under  Revisal  1905, 
i  2631.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    AfQrmed. 

The  following  are  the  agreed  facts:  "(1) 
This  was  an  action  Instituted  by  plaintiff  in 
the  court  of  H.  S.  Taylor,  justice  of  the  peace 
iu  Rutberfordton,  N.  C,  on  the  Slst  day  of 
January,  1905,  for  the  recovery  of  four  days* 
penalties  at  $50  per  day,  aggregating  $200, 
under  the  provisions  of  section  1964  of  the 
Code  (section  26ai  of  the  Revisal  of  1905). 
(2)  That  on  the  27th  day  of  January,  1905, 
plaintiff  sent  1,000  pounds  of  cotton  seed  meal 
to  the  agent  of  Southpm  Railway  Company 
(defendant)  at  its  regular  depot  or  station  at 
Rutberfordton,  N.  0.,  together  with  the  cor- 
rect amount  of  money  to  prepay  the  freight 
upon  said  1,000  pounds  of  cotton  seed  meal  to 
its  destination,  and  plaintiff  tendered  said 
cotton  seed  meal  for  shipment  to  Rev.  J.  Sea- 
l^e,  at  Hendersonville,  N.  C,  also  a  regular 
depot  or  railway  station  or  shipping  point  on 
the  line  of  the  defendant  railway  company 
within  this  state  and  with  the  tender  of  said 
freight  for  shipment  plaintiff  also  tendered^ 
the  money  to  prepay  the  said  shipment  of 
freight  from  Rutberfordton  to  Henderson- 
ville. (3)  That  some  few  days  prior  to  the 
date  of  tender  of  said  freight  for  shipment 
plaintiff  had  ascertained  from  the  agent  of 
the  defendant  railway  company  at  Rutber- 
fordton, who  was  C.  T.  Hamrick,  the  exact 
amount  of  money  necessary  to  prepay  freight 
shipment  but  after  plaintiff  had  received 
this  information  from  defendant's  agent, 
Hamrick,  defendant  transferred  said  Ham- 
rick to  another  station  or  depot  upon  the 
line  of  its  railway,  to  wit,  Henrietta,  and  one 
O.  W.  Kitchens  was  sent  by  defendant  to 
take  the  place  of  the  said  C.  T.  Hamrick  as 
agent  of  the  defendant  company  at  Ruthei^ 


fordton«  •(4)  That  when  plaintiff  delivered 
the  1,000  pounds  of  cotton  seed  meal  for  ship- 
ment as  stated  above,  and  tendered  the  money 
to  prepay  the  freight  upon  the  cotton  seed 
meal  to  Hendersonville,  the  agent  of  defend- 
ant railway  company,  the  said  C.  W.  Kitch- 
ens, who  had  but  recently  assumed  the  posi- 
tion of  agent,  refused  to  accept  the  money 
tendered  to  prepay  freight  and  stated  to  the 
drayman  who  brought  the  1,000  pounds  of 
cotton  seed  meal  to  defendant's  depot  that  he 
did  not  have  the  time  then  to  look  up  the 
freight  rates  and  that  the  drayman  could 
leave  the  seed  meal  in  the  defendant's  ware* 
house,  and  when  he  (the  defendant's  agent) 
had  ascertained  the  freight,  he  would  be 
ready  to  make  the  shipment;  but  defendant's 
agent  gave  plaintiff  no  receipt,  and  no  bill  of 
lading  for  said  cotton  seed  meal  and  did  not 
offer  to  ship  the  cotton  seed  meal  until  Feb- 
ruary 8,  1905.  (5)  That  daily  plaintiff  called 
defendant's  agent,  and  requested  that  the 
cotton  seed  meal  be  received  for  shipment, 
but  each  time  defendant's  agent.  Kitchens,  in- 
formed plaintiff  that  he  was  too  busy  with 
other  work  to  ascertain  the  freight  rates.  (6) 
The  said  cotton  seed  meal  remained  at  the 
defendant's  warehouse  until  February  8, 1905, 
when  defendant's  agent  informed  plaintiff 
that  he  was  ready  to  make  the  shipment,  re- 
ceived from  plaintiff  the  amount  of  money 
necessary  to  prepay  the  freight,  and  shipped 
the*cotton  seed  meal  as  originally  requested." 
His  honor  gave  judgment  for  $200  being  the 
penalty  for  four  days,  and  being  the  full 
amount  claimed,  and  the  defendant  appealed. 

Geo.  F.  Bason,  for  appellant  Sol.  Gallert, 
for  appellee. 

BROWN,  J.  The  defendant  admits  its 
liability  for  negUgence  in  the  brief  filed  in 
these  words:  "The  defendant  has  never  pre- 
tended that  it  is  not  liable  to  a  penalty,  and 
does  not  now  make  any  such  contention." 
The  defendant  contends  that  the  suit  was 
brought  under  the  wrong  statute,  admitting 
that  it  is  liable  for  the  penalties  denounced  in 
section  2882.  It  Is  contended  that  there  was 
no  refusal  to  receive  the  freight  for  shipment. 
We  are  of  opinion  upon  the  facts  agreed  that 
there  was  a  refusal  by  the  agent  "to  receive 
for  transportation  when  tendered."  It  was 
the  duty  of  the  agent  to  receive  the  freight, 
and  to  give  a  bill  of  lading  for  it  That  is  a 
"receiving  for  transportation."  The  agent 
received  the  freight  for  storage  on  January 
27th  and  kept  it  until  f^bruary  8th;  but, 
under  a  fair  interpretation,  that  is  not  a 
compliance  with  the  statute.  The  fact  that 
the  agent  did  not  know  the  freight  rates  is 
no  excuse.  It  is  his  duty  to  know  them.  At 
least  he  could  readily  have  telegraphed  and 
ascertained,  and  need  not  have  refused  to 
give  a  bill  of  lading  on  that  account 

We  think,  under  the  authorities  and  the 
facts  agreed,  the  suit  is  brought  under  the 
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proper  statute.    Carter  v.  Railroad,.  129  N.  C. 
213,  39  S.  E.  827;    Currie  v.  Railroad  Co., 
135  N.  C.  533,  47  S.  E.  654. 
Affirmed. 


(125  Ga.  267) 

HARRISON   ▼.    STATE. 
(Sapreme   Court   of   Georgia.    May  11,   1906.) 

1.  Criminal    Law— New    Tbial— Admission 
OF  Evidence— Objections— Sufficiency. 

If  a  ground  of  a  motion  for  new  trial 
which  alleged  error  in  the  admission  of  evi- 
dence, and  which  stated  that  "the  objection  that 
it  was  merely  an  opinion,  a  conclusion,  and 
for  that  reason  it  should  be  left  to  the  jury," 
sufficiently  showed  whether  this  objection  was 
made  and  passed  on  by  the  presiding  judge 
when  the  evidence  was  offered,  still,  where 
part  of  the  evidence  claimed  to  have  been  il- 
legal was  admissible  and  the  objection  was  to 
the  whole,  its  admission  will  not  require  a 
new  trial.  Murphy  v.  State,  50  S.  E.  48,  122 
Ga.  149. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §  1637;  vol.  15, 
Cent.  Dig.  Criminal  Law,  §  2207.] 

2.  Same— Waiver. 

The  evidence  complained  of  was  substan- 
tially repeated  several  times  without  objection. 
[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §§  1632,  1651,  2122; 
vol.  15,  Cent.  Dig.  Criminal  Law,  S  3147.] 

3.  Same— AppEAir— Review  —  OBJEcmoNS   to 
Evidence. 

In  Monroe  v.  State,  5  Ga.  135,  the  point 
being  discussed  was  the  rejection  of  certain 
sayings  offered  as  res  gestae,  and  it  was  said 
that  some  part  of  the  statement  was  admissible 
and  some  not;  but  the  judgment  was  not  re- 
versed on  this  ground  alone. 

4.  Homicide— Mutual  Combat. 

The  evidence  authorized  the  charge  as  to 
mutual  combat,  and  there  was  no  error  in 
charging  the  jury  on  that  subject. 

5.  Criminal  Law— Appeal— Review. 

No  error  of  law  appears,  and,  the  verdict 
being   supported   by   the   evidence  and   having 
been    approved    by    the    presiding    judge,    this 
court  will  not  interfere. 
(Syllabus  by  the  Court) 

Error  ftrom  Superior  Court,  Hall  County; 
J.  J.  Kimsey,  Judge. 

Russ  Harrison  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

W.  B.  Sloan,  for  plaintiff  in  error.  W.  A, 
Charters,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


025  Ga.  276) 


COLE  V.   STATE. 


(Supreme   Court   of   Georgia.    May   11,   1906.) 

1.  Criminal   Law— Evidence— Res   Gestjb— 
Homicide. 

On  the  trial  of  a  defendant  indicted  for 
murder,  where  the  evidence  showed  that,  some 
10  or  15  minutes  after  the  difficulty  between  the 
accused  and  the  deceased  was  over  and  the 
par  Lies  had  separated,  and  one  of  them  had  left 
the  place,  a  witness  who  had  not  been  present 
saw  the  accused  and  found  two  knots  on  his 
left  temple,  which  the  witness  rubbed  with 
turpentine,  a  statement  then  made  by  the  ac- 
cused as  a  narrative  of  a  past  transaction,  to 
the  effect  that  the  deceased  struck  him,  formed 


no  part  of  the  res  gestsB,  and  was  properly  ex- 
cluded from  the  evidence.  Dixon  v.  State,  42 
S.   B.  357;   116  Ga.  186:   Warrick  ▼.   Stats, 

53  S.  fi.  1027,  125  Ga. . 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §f  808,  816,  817.] 

2.  Same— Declarations  of  i^ecedent. 

Where  a  difficulty  occurred  at  night  be- 
tween the  accused,  and  the  deceased,  and  the 
former  struck  the  latter  on  the  head,  from  which 
injury  the  deceased  afterwards  died,  evidence 
that,  on  the  morning  after  such  difficulty,  the 
person  so  stricken  stated  to  the  accused  and 
a  witness  that  he  himself  was  to  blame  for  the 
difficulty,  and  that  he  apologized  for  the  way 
he  had  treated  the  accused,  was  properly  re- 
jected; it  not  appearing  that  this  was  a  dying 
declaration,  or  was  offered  in  rebuttal  of  any 
dying  declaration. 

[Ed.  Note. — For  cases  in  point,  see  toI.  14, 
C!ent.  Dig.  Criminal  Law,  S  947.] 

3.  Same— I NOTBUcnoNS— Reasonable  Doubt. 

The  charge  of  the  court  having  fully  explain- 
ed to  the  jury  the  necessity  to  prove  the  accused 
guilty  beyond  a  reasonable  doubt,  in  order  to 
authorize  a  conviction,  it  furnished  no  ground  for 
a  new  trial  that  he  also  stated  to  them  that  "the 
state  is  bound  only  to  establish  his  guilt  to 
a  reasonable  and  moral  certainty,  and  if  the 
state  has  done  that,  it  is  your  duty  to  con* 
vict  the  defendant."  Taking  the  entire  charge 
together,  there  was  no  error  on  this  subject. 
Bone  V.  State,  30  S.  E.  845,  102  Ga.  387. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  S  1906.] 

4.  Homicide— Evidence. 

The  evidence  authorized  the  jury   to  find 
the  defendant  guilty  of  volnntary  manslaughter. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pulaski  County; 
J.  H.  Martin,  Judge. 

Henry  Cole  was  convicted  of  manslaugh- 
ter, and  brings  error.    Affirmed. 

H.  B.  Coates  and  Pate  &  Turner,  for  plain- 
tiff in  error.  E.  D.  Graham,  SoL  Gen.,  for 
the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


SMITH  ▼.  SMITH. 


(iSGa-SM) 


(Supreme  .Court  of  Georgia.    May   14,   1906.) 

Divorce— Tempobaby  Alimony. 

The  granting  of  temporary  alimony  in  a 
divorce  case  is  specially  in  the  discretion  of  the 
trial  judge,  and,  it  not  appearing  that  this 
discretion  was  abused  in  the  present  case,  the 
finding  and  judgment  of  the  lower  court  will 
not  be  disturbed.  Carlton  v.  Carlton,  44  Gs. 
216. 

[Ed.  Note. — For  cases  in  point,  see  yoL  17, 
Cent  Dig.  Divorce,  §§  613,  769.] 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Fulton  Ck>un1y; 
J.  T.  Pendleton,  Judge. 

Action  by  Eva  Smith  against  D.  W.  Smith. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

T.  O.  Battle,  for  plaintiff  In  error.  Jas. 
L.  Key,  for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


Ga.) 
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(125  Oa.  296) 

B4ASHBURN  ▼.  STATE. 

(Sapreme   Court  of  Georgria.    May   14,  1906.) 

Cbucinal  Law— Appeait-New  Tbiaju 

There  was  sufficient  evidence  to  authorize 
the  verdict.    No  errors  of  law  are  complained 
of.  and  the  judgment  of  the  court  below  refus- 
ing  a  new  trial  will  not  be  disturbed. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Vienna;  D.  L. 
Henderson,  Judge. 

Dan  Mashburn  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

Bushee  &  Bushee,  for  plaintiff  in  error. 
B.  F.  Strozier,  for  the  State. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(126  Ga.  886) 

SW AFFORD   et  al.   ▼.   SWAFFORD. 
(Supreme   Court  of  Georgia.    May   16,   1906.) 

1.  AppKAii— Bill    of    Exceptions— Filing— 
Entbt  by  Clerk— Impeachment. 

The  ofiScial  entry  made  by  the  clerk  of  a 
trial  court  as  to  the  date  on  which  a  bill  of 
exceptions  was  filed  in  his  office  imports  ab- 
solute Terity,  and  cannot  be  impeached  in  the 
Supreme  Court  by  the  production  of  aliunde 
proof  that  the  bill  of  exceptions  was  in  poitkt 
of  fact  filed  at  an  earlier  date.  Ga.,  Fla.  & 
Ala.  Ry.  Co.  ▼.  Lasseter,  51  S.  E.  15,  122  Ga. 
679,  and  citations. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal   and  Error,  §§  3850-^52.] 

2.  Same— Dismissal. 

It  appearing  from  the  official  entry  made 
upon  the  bill  of  exceptions  in  this  case  tliat 
it  was  not  filed  in  the  office  of  the  clerk  of  the 
trial  court  within  15  days  from  the  date  of  the 
judge's  certificate,  the  writ  of  error  must  be  dis- 
missed. Seaboard  Air  Line  Ry.  v.  Wheat,  45 
S.  E.  77,  117  Ga.  751;  Cook  v.  State,  47 
S.  E.  562,  120  Ga.  137. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Rabun  County ; 
J.  J.  Kimsey,  Judge. 

Action  between  J.  A.  SwafiTord  and  others 
and  J.  M.  Swafford.  From  the  judgment, 
Swafford  and  others  bring  error.    Dismissed. 

Joseph  T.  Davis  and  V^.  S.  Paris,  for  plain- 
tiffs in  error.  R.  E.  A  Hamby,  W.  A.  Char- 
ters, and  Spencer  R.  Atkinson,  for  defend- 
ant In  error. 

EVANS,  J.  Writ  of  error  dismissed.  All 
the  Justices  concur. 


(125  Oa.  8S2) 

MOTT  r.  DOUGLAS  HARDWARE  CO. 

(Supreme  Court   of  Georgia.    May   14,   1906.) 

New  Trial— Sufficiency  of  Eyidencb— Con- 
flicting Evidence. 

The  evidence  adduced  on  the  trial  of  this 
case,  though  conflicting  as  to  the  terms  of  the 
contract  under  which  the  defendant  occupied 
the  premises  of  the  plaintiff,  warranted  a  find- 
ing that  the  former  was  merely  a  tenant  at 
wilL    It  follows  that  the  trial  court  properly 


submitted  to  the  Jury  the  contention  of  the 
plaintiff  that  such  was  the  character  of  the  ten^ 
ancy,  and  committed  no  abuse  of  discretion  in 
declining  to  set  aside  the  verdict  in  his  favor  on 
the  ground  that  it  was  contrair  to  law  and  the 
charge  of  the  court,  and  without  evidence  to 
support  it 

[Bid.  Note. — For  cases  in  noint,  see  voL  37, 
Cent.  Dig.  New  Trial,  §  144.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Glynn  County ; 
T.  A.  Parker,  Judga 

Action  by  the  Douglas  Hardware  Company 
against  K.  Mott  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Earnest  Dart  and  Crovatt  &  Whitfield, 
for  plaintiff  in  error.  Krauss  &  Sheppard, 
for  defendant  in  error. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(126  Qa.  489) 
McDOUGALD  v.  HER2d:AN. 
(Supreme   Court  of  Georgia.    May   16,    1906.) 

New  TRiAii— Denial— Discbetion  of  Coubt. 
No  complaint  being  made  that  error  was 
committed  by  the  court  on  the  trial,  and  there 
being  evidence  in  support  of  the  verdict,  the 
judge  did  not  abuse  his  discretion  in  overruling 
the  motion  for  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  between  J.  F.  McDougald  against 
Charles  Herman.  From  the  judgment,  Mc- 
Dougald brings  error.    Affirmed. 

S.  C.  Crane,  for  plaintiff  in  error.  Moore 
&  Pomeroy,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur^  except  LUMPKIN,  J.,  dis- 
qualified. 


(126  Oa.  467) 
ATLANTIC  COAST  LINE  R.  CO.  T.  BAX- 
TER. 
(Supreme   Ck>urt   of  Georgia.    May  16,   1906.) 

Appeal— CoNrLTCTiNG  Evidence— Railroads 
—Killing  Stock— Evidence. 

In  an  action  for  the  killing  of  a  cow 
by  a  railroad  train,  where  the  killing  was  ad- 
mitted, and  it  was  sought  to  show  that  the 
as^nts  of  the  defendant  used  all  ordinary  dili- 
gence and  that  the  occurrence  was  an  accident, 
and  where  the  engineer  testified  that  he  did  not 
see  the  cow  until  she  was  killed,  and  that 
there  was  nothing  to  prevent  his  doing  so  ex- 
cept an  embankment  some  three  or  four  feet 
high,  together  with  some  shrubbery  growing  on 
the  right  of  way,  which  he  thought  hid  the  cow 
and  prevented  his  seeing  her  aa  she  came  on 
the  track,  and  the  fireman  testified  that  he  was 
engaged  in  attending  to  his  duties  on  the  engine 
and  did  not  see  the  cow  before  she  was  hit, 
and  also  testified  to  the  existence  of  the  em- 
bankment and  the  shrubbery,  which  would  pre- 
vent her  from  being  seen,  and  where  evidence 
was  introduced  on  behalf  of  the  plaintiff  to 
the  effect  that  there  was  no  shrubbery  or  other 
thing  on  the  right  of  way  at  that  point  to  pre- 
vesDt  any  one  from  seeing  the  cow,  ther*  was 
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Buch  conflict  In  the  evidence  as  authorized  the 
jury  to  pass  upon  the  question  of  diligence  or 
negligence;  and,  the  verdict  of  the  jury  in  the 
justice's  court  having  been  approved  by  the 
judge  of  the  superior  court  on  being  reviewed 
by  writ  of  certiorari,  this  court  will  not  inter- 
fere. Oa.  Sa.  &  Fla.  Ry.  Ck>.  v.  Wisenbacker, 
48  S.  E.  146,  120  Ga.  65a 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
GenL  Dig.  Appeal  and  Error,  §S  8948,  4322; 
vol.  .41,  Cent  Dig.  Railroads,  §{  1637,  1638.] 

(Syllabus  by  the  Ck>urt.) 

Error  from  Superior  CJourt,  Wayne  Oounty; 
li.  A.  Parlser,  Judge. 

Action  by  G.  Baxter  against  the  Atlantic 
Coast  Line  Railroad  Company,  judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

S.  R.  Harris,  Littlejohn  &  Popwell,  and 
Kay,  Bennet  &  Conyers,  for  plaintiff  in  error. 
Clark  &  Morris,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 

<125  Oa.  428) 

MALLORY  BROS.  &  CO.  v.  MOON. 
(Supreme   Court  of   Georgia,   May    16,    1006.) 

Appeai/— Review— Gbant  of  New  Tblax. 

Under  the  facts  of  this  case,  this  court 
cannot  say  that  the  court  erred  in  granting  a 
new  trial  on  an  extraordinary  motion  made 
therefor.  Hays  v.  Westbrook,  22  S.  E.  893, 
96  Ga.  219 ;  Candler  v.  Hammond,  23  Ga.  493. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Sumter  County; 
Z.  A.  Littlejohn,  Judge. 

Action  between' Mallory  Bros.  &  Co.  and 
George  Moon.  From  an  order  granting  a 
new  trial  on  an  extraordinary  motion^  Mai* 
lory  Bros.  &  Ca  bring  error.    Affirmed. 


B.  P.  Mallary  and  Lane  A  Maynard,  tot 
plaintiff  In  error.  J.  B.  Hudson,  WlUiama 
&  Harper,  and  Shipp  &  Sheppard,  for  de- 
fendant in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


OS  Ga.  185) 
CHURCHILL  ▼.  JACKSON  et  aL 
(Supreme  Court  of  Georgia.    May   10,  1906.) 

1.  lNFANTS-<)nsTODT— Judgment. 

Under  the  facts  of  this  case,  the  presiding 
judge  did  not  abuse  his  discretion  in  awarding 
the  custo^  of  the  child  to  the  defendants  in 
error. 

2.  Saicb— RiQHTS  OF  Gsand-Pabentb. 

The  addition  to  the  judgment  of  the  pro- 
vision that  the  child  should  be  allowed  to  visit 
her  paternal  grandfather,  the  plaintiff  in  error, 
once  a  month,  if  the  latter  so  desired,  even  if 
not  definite  as  to  the  length  of  such  visits, 
would  not  furnish  ground  for  a  reversal;  ba^ 
on  application,  the  presiding  judge  could  amend 
such  judgment  by  making  it  more  spedfie  In 
this  respect,  if  necessary. 
(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Jeffeftem  Oonn* 
ty;   B.  T.  Rawlings,  Judge. 

Action  by  a  N.  Churchill  against  W.  A. 
Jackson  and  others.  From  the  jndgmeat, 
Churchill  brings  error.    Affirmed. 

B.  F.  Walker,  G.  L.  Calloway,  and  E.  P. 
Davis,  for  plaintiff  in  error.  B.  L.  Gamble^ 
and  Cain  &  Hardeman,  for  defoidantB  in 
error. 


LUMPKIN,    J.    Judgment    mfflnne&    All 
the  Justices  concur. 


Va.)         RICHMOND  STANDARD  STEEL  SPIKE  ft  IRON  CO.  v.  DININNY. 
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(106  Va.  489) 

RICHMOND    STANDARD    STEEL    SPIKE 

&  IRON  CO.  T.  DININNY. 
(Supreme  Court  of  Appeals  of  Virginia.    June 

GOBPOBATIONa  —  FOBXION   COBPOEATIONa  — 

Failubs  to  Comply  with  Statdtbs— Oa- 

BXLITIK8   OF  OfFICEBS. 

Code  1887,  $  1105  [Va.  Code  1004,  p.  622]. 
making  the  oflScera,  agents,  and  employ^  of 
foreign  corporations  which  have  not  complied 
with  the  statute  liable  to  residents  of  the  state 
having  claims  against  the  corporation,  and  pro- 
Tiding  that  service  on  either  of  sucn  officers, 
etc.,  shall  be  service  on  the  corporation.  Has  no 
application  to  an  officer  residmg  without  the 
state  and  against  whom  an  action  was  institu- 
ted by  attaching  his  property  in  the  state. 

Appeal  from  Circuit  Court  of  City  of  Rich- 
mond. 

Action  under  Code  1887,  |  1105  [Va.  Code 
1904,  p.  522],  by  the  Richmond  Standard  Steel 
Spike  &  Iron  Company  against  F.  C.  Dininny, 
Jr.,  president  of  the  Chesterfield  Coal  Com- 
pany, a  foreign  corporation,  to  enforce  a 
Btockholder's  liability.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

William  L.  Royall,  for  appellant  Coke  & 
Pickrell  and  Wm.  Crump  Tucker,  for  appellee. 

BUCHANAN,  J.  This  is  a  proceeding  un- 
der section  1105  of  the  Code  of  1887  [Va. 
Code  1904,  p.  522],  against  F.  C.  Dininny,  Jr., 
president  of  the  Chesterfield  Coal  Company,  a 
foreign  corporation,  which  had  failed,  as  is 
claimed,  to  comply  with  section  1104  of  that 
Code  [Va.  Code  1904,  p.  521],  which  provides 
among  other  things  that  every  foreign  cor- 
poration doing  business  in  this  state  shall 
bave  an  office  therein  in  which  all  claims 
due  residents  of  the  state  against  such  com- 
pany may  be  audited,  settled,  and  paid;  that 
such  corporation  shall,  by  written  power  of 
attorney,  appoint  some  person  residing  in 
this  state  its  agent,  upon  whom  all  law- 
ful process  may  be  served,  and  who  shall  be 
authorized  to  enter  an  appearance  for  it; 
that  such  power  and  an  authenticated  copy  of 
the  charter  of  the  corporation  shall  be  deliver- 
ed to  the  clerk  of  the  court  of  the  county  or 
corporation  wherein  such  office  is  located, 
who  sliall  record  the  same  and  transmit 
copies  thereof  to  the  Secretary  of  the  Com- 
monwealth. 

Section  1106  provides  that  "the  officers, 
agents  and  employes  of  any  such  company 
doing  business  in  this  state  without  comply- 
ing with  the  provisions  of  the  preceding  sec- 
tion, shall  be  personally  liable  to  any  resident 
of  the  state  having  a  claim  against  such  com- 
pany, and,  moreover,  service  of  process  upon 
either  of  such  officers,  agents  or  employ^ 
shall  be  deemed  a  sufficient  service  on  the 
company." 

It  is  admitted  that  the  defendant  has,  at 
no  time,  been  a  citisen  or  resident  of  this 
state,  or  present  In  the  state  engaged  in 
carrying  on  the  business  of  the  company,  but 
at  the  time  this  action  was  instituted,  is 
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now,  and  has  always  been  a  citizen  and  resi- 
dent of  the  state  of  New  Yoi^,  and  tliat  this 
action  was  instituted,  not  by  serving  process 
upon  him,  but  by  attaching  his  property  lo- 
cated in  this  state. 

The  first  question  to  be  considered  and  d^ 
termined  is  whether  or  not  the  defendant, 
upon  the  facts  agreed,  comes  witliin  the  pro- 
visions of  section  1105.  If  he'  does,  then 
every  agent  and  employ^  of  the  company,  no 
matter  where  they  reside,  are  also  within  its 
provisions;  for  it  is  plain,  from  the  language 
of  the  section,  that  the  same  liability  is  Im- 
posed upon  the  agients  and  employes  of  the 
company  that  is  Imposed  upon  its  officers. 

There  are  good  reasons  why  the  controlling 
officials  of  a  foreign  corporation,  who  cause 
their  company  to  carry  on  business  In  this 
state  in  violation  of  her  laws,  should  be  made 
liable  to  her  citizens  for  their  claims  against 
the  company  growing  out  of  such  business,  if 
it  could  be  done,  although  nonresidents  of 
the  state;  but  there  is  no  reason  for  making, 
and  it  would  be  the  grossest  injustice  to  at- 
tempt to  make,  liable  the  subordinate  officers 
and  the  agents  and  employes  of  the  company 
who  did  not  reside  In  the  state,  and  who 
were  In  no  way  responsible  for  their  com- 
pany's acts  in  this  state.  If  the  defendant  is 
personally  liable  for  the  plalntifTs  claim  and 
his  property  can  be  attachedi  in  this  state 
and  subjected  to  the  satisfaction  of  the  plain- 
tiff's claim,  any  agent  or  employ^  of  the  con> 
pany,  no  matter  where  he  may  reside,  is  also 
personally  liable,  and  his  property  in  the 
state  may  also  be  subjected  for  its  payment, 
although  he  has  neYer  been  in  the  state  and 
did  not  even  know  that  his  company  was 
doing  business  in  it 

While  the  language  of  the  statute  may  be 
sufficiently  comprehensive  to  embrace  all  of- 
ficers, agents,  and  employes  of  such  company, 
no  matter  where  they  reside,  it  is  also,  we 
think,  under  well-settled  rules  of  interpreta- 
tion, susceptible  of  the  construction  that  it 
was  only  intended  to  Include  such  offlcer£(, 
agents,  and  employ^  as  are  or  have  been  in 
the  state  aiding  in  carrying  on  the  prohibited 
business. 

Statutes  derive  their  force  from  the  author- 
ity of  the  Legislature,  and,  as  a  necessary 
consequence,  their  effect  will  be  limited  to 
the  boundaries  of  the  state.  Sutherland  on 
Stat.  Constr.  |  21& 

"The  legislative  authority  of  every  state," 
says  Judge  Cooley,  "must  spend  its  force 
within  the  territorial  limits  of  the  state.  The 
Legislature  of  one  state  cannot  make  laws 
by  which  people  outside  of  the  state  must 
govern  their  actions,  except  as  they  may 'have 
occasion  to  resort  to  the  remedies  which  the 
state  provides,  or  deal  with  property  situated 
within  the  state.**  Cooley*s  Const  Lim.  (5th 
Bd.)  p.  149. 

This  being  so,  the  Legislature  will  not  be 
held  to  have  been  guilty  of  the  folly  (if  any 
other  reasonahle  construction  can  be  placed 
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upon  the  statute)  of  attempting  to  impose  lia- 
bilities upon  the  citizens  and  residents  of 
other  states  who  have  never  been  in  the  com- 
monwealth and  over  whom  it  has  no  jurisdic- 
tion, especially  when  such  imposition,  if  it 
could  be  enforced,  would  result  in  the  gross- 
est Injustice. 

"If  the  words  of  a  statute,"  says  Endlich 
on  Interpretation  of  Statutes,  |  258,  **though 
capable  of  an  interpretation  which  would 
work  manifest  injustice,  can  possibly,  within 
the  bounds  of  grammatical  construction  and 
reasonable  interpretation,  be  otherwise  con- 
strued, the  court  ought  not  to  attribute  to 
the  Legislature  an  intention  to  do  what  is 
a  clear,  manifest,  and  gross  injustice."  See, 
also,  sections  2G4  and  2^;  and  Sutherland  on 
Stat  Constr.  §§  287,  323,  324;  Immigration 
Soc,  etc.,  V.  Com.,  103  Va.  46.  48  S.  B.  509; 
Cooley  on  Const.  JAm,  (5th  Ed.)  p.  20i. 

The  Legislature  having  no  power  to  make 
officers,  agents,  and  employes,  other  than 
those  who  are  within  its  jurisdiction,  liable 
Cor  claims  against  such  corporations,  the  rea- 
sonable construction  of  the  statute  would 
seem  to  be  that  only  such  officers,  agents,  and 
employes  were  Intended  to  be  embraced  by 
the  statute.  This  view  is  strengthened  by 
that  provision  in  the  statute  which  declares 
that  service  upon  s^y  of  the  said  officers, 
agents,  or  employes  shall  be  deemed  a  suffi- 
cient service  on  the  company,  since  no  service 
upon  them  could  be  had  without  the  state. 
This  con<itniction  brings  the  provisions  of  the 
statute  within  the  power  of  the  Legislature, 
and  prevents  a  conflict  with  the  general  prin- 
ciples of  law  which  it  may  be  assumed  the 
Legislature  would  not  Intend  to  disregard. 

Several  Important  and  interesting  questions 
were  raised  and  discussed  in  the  petition  for 
this  writ  of  error,  and  in  the  briefs  of  counsel, 
but  in  the  conclusion  we  have  reached,  that 
the  defendant  is  not  liable  for  the  plaintiflrs 
claim  under  the  statute,  even  If  established, 
it  is  not  necessary  to  consider  those  questions 
since  their  decision  could  not  affect  this  case. 

We  are  of  opinion  that  there  is  no  error  In 
the  judgment  complained  of,  and  that  it  must 
be  affirmed. 


(105  Va.  335) 
NORTHROP    et   al.   v.    CITY   OP   RICH- 
MOND. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
14,  1906.) 

Stbeet    Railroads  —  Regulations  —  Ordi- 
nances—Construction. 

A  municipal  ordinance  requiring  a  street 
railway  company  to  sell  "tickets  •  ♦  ♦  to 
pupils  presenting  a  certificate  of  enrollment  in 
som^  school  at  the  rate  of  two  for  five  cents," 
to  be  used  between  specified  hours  from  Mon- 
day to  Friday,  inclusive,  adopted  after  the  city 
had  rejected  tiie  provision  in  the  franchise  pro- 
posed by  the  company  requiring  the  sale  for  the 
accommodation  of  children  gomg  to  and  from 
school  tickets  at  half  rates  to  be  used  between 
specified  hours,  when  construed  in  connection 
with  the  practice,  adopted  by  the  company  and 
continued  for  several  vears,  of  selling  tickets 
at  the  rate  of  two  for  five  cents  to  the  students 


of  a  business  college,  must  be  construed  as  re- 
quiring the  company  to  sell  tickets  at  such  rates 
to  the  students  of  such  college. 

Error  to  Hustings  Court  of  City  of  RIcIh 
mond. 

William  Northrup  and  another,  as  received 
of  the  Richmond  Passenger  &  Power  Com- 
pany, were  convicted  of  a  violation  of  a  muni- 
cipal ordinance  of  the  city  of  Richmond,  and 
they  bring  error.    Affirmed. 

Munford,  Hunton,  Williams  &  Anderson, 
for  plaintiffs  in  error.  H.  R.  Pollard,  for  de- 
fendant in  error. 

KEITH,  P.  A  warrant  was  Issued  by  the 
police  justice  of  the  city  of  Richmond,  char- 
ging William  Northrop  and  Henry  T.  Wlck- 
ham,  as  receivers  of  the  Richmond  Passenger 
&  Power  Company,  with  the  violation  of  an 
ordinance  of  the  city  requiring  the  Passenger 
&  Power  Company  to  place  on  sale  at  con- 
venient points  within  the  city  of  Richmond 
tickets  to  be  sold  and  delivered  to  pupils  pre- 
senting certificates  of  enrollment  In  the 
Smithdeal  Business  College,  a  school  located 
in  the  city  of  Richmond,  at  the  rate  of  two 
for  five  cents,  to  be  used  between  the  bours 
of  8  a.  m.  and  4  p.  m.,  from  Monday  to  Fri- 
day, inclusive,  which  ordinance  was  approved 
December  23,  18d9. 

The  receivers  appeared,  and  a  fine  of  $25 
and'  costs  was  Imposed  upon  them.  From 
this  Judgment  they  took  an  appeal  to  the 
hustings  court  of  the  dty  of  Richmond,  where 
the  judgment  of  the  police  justice  was  af- 
firmed; and  to  that  judgment  a  writ  of  error 
was  awarded  by  this  court 

The  ordinance  of  the  city  of  Richmond 
which  controls  this  case  is  as  follows:  **And 
the  said  company  shall  place  on  sale  at  con- 
venient points  within  the  city  of  Richmond, 
tickets  to  be  sold  and  delivered  to  pupils  pre- 
senting a  certificate  of  enrollment  in  some 
school,  at  the  rate  of  two  for  five  cents,  to  be 
used  only  between  the  hours  of  8  a.  m.  and  4 
p.  m.,  from  Monday  to  Friday,  inclusive." 

The  plaintiffs  in  error  are  charged  with  a 
violation  of  this  ordinance,  because  they  re- 
fused to  sell  the  tickets,  for  which  it  provides, 
to  a  pupil  duly  enrolled  In  Smithdeal  Busi- 
ness College,  which  is  located  In  the  city  of 
Richmond,  the  contention  of  the  Passenger  A 
Power  Company  being  that  the  descriptive 
terms  used  in  the  ordinance,  **pupll8  •  •  • 
In  some  school,*'  do  not  embrace  students 
attendant  upon  a  college,  but  that.  In  their 
usual  and  ordinary  acceptation,  the  words, 
"pupils  in  some  school,"  refer  to  institutionfl 
of  a  subordinate  character  which  teach  ele- 
mentary learning,  in  distinction  from  places 
for  more  advanced  instruction,  which  take 
distinctive  names,  such  as  academy,  coll^re. 
high  school,  seminary,  university.  Wharton*!* 
Law  Diet  Or,  accepting  Webster's  defini- 
tion, a  school  is  a  place  of  primary  Instruc- 
tion, an  establishment  for  the  instruction  of 
children;  as,  a  primary  school,  a  common 
school,  a  grammar  schooL 
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This  position,  taken  In  connection  with  the 
provisions  of  the  ordinance  which  limit  the 
hours  and  the  days  upon  which  the  tickets 
are  to  be  sold  at  the  reduced  rate,  would  be 
entitled  to  great  weight  but  for  two  con- 
siderations. 

In  the  franchise  granted  by  the  city  on  the 
28th  of  August,  1895,  to  the  Richmond  Trac- 
tion Company,  the  sale  of  school  tickets  was 
provided  for  as  follows:  "And  said  company 
shall  place  on  sale  for  the  accommodation  of 
children  going  to  and  from  school,  tickets 
at  half  rates,  to  be  used  only  between  the 
hours  of  8  a.  m.  and  4  p.  m.  from  Monday  to 
Friday,  inclusive."  This  language  was  of- 
fered by  the  Richmond  Passenger  &  Power 
Company  to  the  council  of  the  city  for  adop- 
tion  in  the  ordinance  under  which  its  fran- 
chises are  held;  but  the  council  refused  to 
incorporate  that  language  in  the  franchise 
granted  to  the  Passenger  &  Power  Company, 
and  embodied  in  the  ordinance  the  provision 
as  it  now  stands  and  under  which  the  prose- 
cution took  place. 

The  ordinance,  as  it  exists.  Is  much  broader 
in  its  terms  and  more  favorable  to  the  city 
than  that  which  was  proposed  by  the  Passen- 
ger &  Power  Company  for  adoption;  indeed. 
If  the  ordinance  had  been  adopted  in  the 
terms  in  which  it  was  offered  by  the  Passen- 
ger &  Power  Company,  It  would  have  been 
plain  and  unambiguous,  and  would  have  ex- 
cluded the  class  of  persons  who  are  now  in- 
sisting upon  its  benefits  as  it  was  adopted; 
for  the  phrase  "children  going  to  and  from 
school"  would,  without  doubt,  have  referred 
to  young  people  in  attendance  upon  institu- 
tions of  a  subordinate  character,  and,  in  com. 
mon  acceptation,  would  have  embraced  only 
places  of  primary  instruction  and  establish- 
ments for  the  instruction  of  children.  But 
**pupils"  is  a  word  of  much  broader  signifi- 
cation, and  the  council  doubtless  preferred  it, 
and  insisted  upon  its  substitution  in  the  place 
of  the  word  "children"  with  the  intention 
that  it  should  embrace  classes  of  young  per- 
sons receiving  instruction  at  more  advanced 
institutions  of  learning,  who  would  not  be 
aptly  described  as  "children  going  to  and 
from  school." 

The  other  consideration  to  which  we  refer 
Is  that  pupils  of  this  institution  had  been 
granted  the  privilege  of  using  half-rate  tick- 
ets until  the  fall  of  1903,  when  the  company 
made  a  rule  by  which  they  were  denied  the 
privilege  theretofore  enjoyed,  and  by  which 
they  were  not  permitted  to  purchase  or  use 
the  half -rate  tickets. 

It  cannot  be  said  that  the  view,  insisted 
upon  by  the  plaintiffs  in  error,  is  so  plain  and 
unambiguous  as  to  render  a  resort  to  rules 
of  construction  unnecessary.  The  ordinance 
adopted,  taken  in  connection  with  that  which 
was  proposed  by  the  Passenger  &  Power  Com- 
pany, and  rejected  by  the  city  when  the  fran- 
chise was  granted,  leaves  in  very  great  doubt, 
to  say  the  least,  whether  the  broad  construc- 
tion insisted  upon  by  the  city,  or  the  narrow 


construction  placed  upon  the  language  by 
the  other  party  to  the  contract,  should  be 
adopted.  It  is  the  duty  of  courts  to  get  at 
the  true  intent  of  the  parties  to  the  contract, 
and  it  is  a  recognized  and  accepted  canon 
that,  where  the  construction  is  doubtful,  it 
is  proper  to  look  to  the  construction  which 
the  parties  themselves  have  placed  upon  the 
contract.  What  more  natural,  indeed,  than 
that  the  courts,  in  order  to  ascertain  the  in- 
tention of  the  parties,  should  seek  for  iight 
in  the  construction  which  the  parties  them- 
selves have  placed  upon  the  language  which 
they  have  seen  fit  to  employ.  This  ordinance 
was  granted  by  the  city  to  the  Passenger  & 
Power  Company  in  December,  1899,  and  the 
use  of  half-rate  tickets  was  enjoyed  by  the 
pupils  of  the  Smithdeal  Business  College  un- 
til the  fall  of  1903.  See  Va.  Pass.  &  Power 
Co.  V.  Com'th,  103  Va.  644,  49  S.  E.  995; 
Vincennes  v.  Citizens  Gas  Light  Co.  (Ind. 
Sup.)  31  N.  B.  573,  16  L.  R.  A.  485;  Page  on 
Contracts,  §  1126;  Smith  v.  Bryan,  100  Va. 
199,  40  S.  B.  652;  City  of  Chicago  v.  Sheldon, 
9  Wall.  (U.  S.)  50, 19  L.  Ed.  594. 

As  to  rules  governing  the  construction  of 
penal  statutes,  see  Johnson  v.  So.  Pac.  Co.,  196 
U.  S.  1,  25  Sup.  Ct  158,  49  L.  Ed.  3G3,  and 
U.  S.  V.  Lacher,  134  U.  S.  624,  10  Sup.  Ct. 
625,  33  L.  Ed.  1080,  where  it  is  said  that, 
"though  penal  laws  are  to  be  construed  strict- 
ly, yet  the  intention  of  the  Legislature  must 
govern  in  the  construction  of  penal  as  well 
as  other  statutes,  and  they  are  not  to  be  con- 
strued so  strictly  as  to  defeat  the  obvious 
intention  of  the  Legislature." 

Speaking  of  penal  statutes,  Mr.  Justice 
Story,  in  U.  S.  v.  Winn,  3  Sumner,  209,  Fed. 
Cas.  No.  16,740,  says:  "Where  a  word  is 
used  in  a  statute,  wlilch  has  various  known 
significations,  I  know  of  no  rule  that  requires 
the  court  to  adopt  one  in  preference  to  an- 
other, simply  because  it  is  more  restrained,  if 
the  objects  of  the  statute  equally  apply  to  the 
largest  and  broadest  sense  of  the  word.  In 
short,  it  appears  to  me,  that  the  proper  course 
in  all  these  cases,  is  to  search  out  and  follow 
the  true  intention  of  the  Legislature,  and  to 
adopt  that  'sense  of  the  words  which  har- 
monizes best  with  the  context,  and  promotes 
in  the  fullest  manner,  the  apparent  policy  and 
objects  of  the  Legislature." 

We  are  of  opinion  that  the  judgment  should 
be  afi&rmed. 


(106  Va.  341) 
NORTHROP  et  al.  v.  CITY  OP  RICH- 
MOND. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
14,  1906.) 

Street    Railboads  —  Rboui^tions  —  Ordi- 
nances—Validity. 

Where  a  street  railway  company  sold  tick- 
ets at  a  price  fixed  by  an  ordinance  requiring 
the  companv  to  sell  tickets  to  pupils  m  the 
schools  of  the  dtv  at  the  rate  of  two  for  five 
cents  and  to  students  enrolled  in  a  college  in 
the  citn^,  it  could  ^ot  denv  the  same  privilege 
to  students  of  another  oollegti 
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Error  to  Hiistliigs  Court  of  City  of  Rldi- 
mond. 

WUHam  Northrop  and  another,  as  re- 
ceivers of  the  Richmond  Passenger  &  Pow- 
er Company,  were  convicted  of  violating  a 
municipal  ordinance  of  the  city  of  Richmond, 
and  they  bring  error.    Affirmed. 

Munford,  Hanton,  Williams  &  Anderson, 
for  plaintiff  in  error.  H.  R.  Pollard*  for  de- 
fendant in  error. 

KEITH,  P.  This  case  Is  Identical  with  that 
between  the  same  parties  decided  at  this  term 
(63  S.  R  962),  except  that  this  refers  to  stu- 
dents at  Richmond  College,  while  the  other  has 
reference  to  students  at  the  Smithdeal  Business 
College,  and  that  in  this  case  there  is  no  evi- 
dence with  respect  to  the  construction  placed 
by  the  parties  upon  the  ordinance  of  the  city 
of  Richmond,  or  that  the  students  of  Rich- 
mond College  have  at  any  time  enjoyed  the 
privilege  of  purchasing  tickets  at  a  reduced 
price:  There  seems  to  be  no  material  differ- 
ence with  respect  to  the  circumstances  sur- 
rounding the  parties  in  the  two  cases.  If 
students  of  Smithdeal  College  are  entitled  to 
the  privilege  of  purchasing  tickets  at  re- 
duced rates  by  virtue  of  the  ordinance  of  the 
city,  it  is  not  easy  to  see  why  the  students  of 
Richmond  College  should  not  enjoy  the  same 
privilege.  It  does  not  appear  that  the  privi- 
lege was  ever  refused,  or  that  it  was  ever  de- 
manded by  the  students  of  Richmond  College* 
The  record  is  wholly  silent  on  the  subject 
Wben  it  was  granted  to  the  Smithdeal  College' 
students  by  the  railway  company,  it  could 
not  have  been  denied  to  the  students  of  Rich- 
mond College  upon  any  reasonable  construc- 
tion of  the  ordinance  of  the  city  which  the 
railway  company  had  accepted.  Any  dis- 
crimination between  the  students  of  the  two 
colleges  would  have  been  arbitrary  and  capri- 
cious. If,  a  just  construction  of  the  ordi- 
nance, the  one  class  was  entitled  to  the  priv- 
ilege, and  the  railway  company  in  the  one 
case  admitted  and  adopted  that  constructioa, 
there  could  have  been  no  valid  reason  for 
adopting  a  different  constructioo  in  a  sub- 
stantially identical  case. 

The  judgment  is  affirmed* 


(105  Va.  894) 

HOBSON'S  ADM'R  v.   HOBSOM'S   ADM'R 
et  al. 

(Supreme  Ck>urt  of  Appeals  of  Virginia.    June 
14,  1906.) 

1.  Appeal— DscRSia  Appbai^bub— Assion- 

MKNT    OF   DOWEB. 

A  decree  confirming  the  assignment  to  de- 
oedent's  widow  of  one-third  of  a  tract  of  land 
sought  to  be  subjected  to  deceased's  debts,  and 
decreeing  that  the  widow  take  title  ''with  metea 
and  l>ounds  set  forth  in  a  jplat  filed  with  the 
report  of  commissioners,  mcluding  buildings 
thereon,  as  her  dower,**  was  reviewable  on  ap- 
peal under  Code  1904,  $  3454,  providing  that  a 
person  who  thinks  himself  aggrieved  bv  any 
decree  concerning  title  to  or  boundaries  of  land, 
ftc^  or  by  wlildk  the  possession  or  title  to 


property  is  changed,  etc,  may  present  a  petition 
for  an  appeal. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  2, 
Cent  IHg.  Appeal  and  Brror,  H  118-12^] 

2.   Equity— PuBADiNO—AmNDicBirT  or  Box 
—New  Case. 

An  original  bill  was  filed  to  enforce  pay- 
ment of  judgments  for  which  decedents,  father 
and  son,  were  jointly  liable,  rendered  for 
debts  contracted  prior  to  May  ^  1906,  and 
to  subject  certain  real  estate  owned  t»^  each 
thereto.  It  then  transpired  that  the  only  real 
estate  o^Amed  bv  either  was  a  certain  tract  in 
controversy  which  was  conveved  by  the  father 
to  the  son  on  May  28,  1896;  the  deed  being 
recorded  the  following  September.  Complain- 
ant  had  no  knowledge  of  such  conveyance  until 
lon^  after  the  filing  of  his  till,  when  he  was 
advised  that  the  deed  was  voluntary  and  frandn- 
lent  as  to  creditors.  Held^  that  an'  amended 
bill  and  a  bill  of  revivor,  seeking  to  set  aside 
such  conveyance  for  fraud,  was  not  demurrable 
as  alleging  a  cause  of  action  not  germane  to  the 
original  bilL 

Appeal  from  Circuit  Court,  Powhatan 
County. 

Suit  by  H.  K.  Adams,  as  administrator  of 
Wm.  T.  Hobson,  deceased,  and  others,  against 
D.  A.  Baugh,  as  administrator  of  John  H. 
Hobson,  deceased,  and  others.  From  a  de- 
cree in  favor  of  defendants,  plaintilfs  appeal. 
Reversed. 

Edward  S.  Brown,  for  appellants.  R.  O. 
Southall  and  Job.  P.  Sadler,  for  appetleea. 


CARDWELIi,  J.  This  is  the  second  ap- 
peal from  decrees  of  the  circuit  court  of  Pow- 
hatan county  in  this  cause;  the  first  being 
from  a  decree  of  April  18,  1901,  wben  this 
court  held  that  the  decree  did  not  come  with- 
in the  scope  of  section  8454  of  the  Code  of 
1904  and  dismissed  the  appeal  as  improvi- 
dently  awarded.  Hobson  v.  Hobson,  100  Ya. 
216,  40  S.  E.  899. 

John  H.  Hobson  owned  a  tract  of  5SS2  acres 
of  land  in  Powhatan  county,  and  plantation 
tools,  vehicles,  horses,  cattle,  etc.,  such  as  are 
usually  found  on  farms  in  that  county.  His 
son,  B.  A.  Hobson,  an  only  child,  had  lived 
with  his  father  all  his  life,  and  owned  no 
property  of  any  kind.  The  father  was  an 
old  man  and  a  widower,  while  the  son  was 
a  young  man  with  a  wife  and  five  children, 
and  the  two  lived  together  on  the  said  farm. 

The  father  had  given  deeds  of  trust  on  his 
personal  property  to  secure  some  of  his  debts, 
and  another  deed  of  trust  u];K>n  all  crops  of 
the  year  1896,  grown  on  the  farm,  farming 
implements,  horses,  cattle,  etc,  and  all  house- 
hold and  kitchen  furniture,  In  fact  everything 
on  the  said  tract  of  land.  All  of  this  person- 
al property  of  John  H.  Hobson  seems  to  have 
been  disposed  of  as  early  as  1896,  to  pay  tiie 
debts  provided  for  in  the  deeds  of  trust  men- 
tioned, leaving  unpaid  debts  due  from  John 
H.  Hobson,  amounting  to  several  thousand 
dollars,  and  from  B.  A  Hobson  amounting  to 
nearly  as  much;  some  of  these  debts  being 
against  the  former  alone,  some  against  the 
latter  alone,  and  some  against  both  of  them, 
and  the  tract  of  land  above  mentioned,  worth 


Va.) 


HOBSON'S  ADITR  t.  HOBSON'S  ADM'R 


966 


$2,208,  was  the  only  resource  for  the  payment 
of  any  of  these  debts. 

On  the  17th  day  of  October,  1896,  the  ap- 
pellant, H.  K.  Adams,  sheriff  of  Cumberland 
county,  and  as  such  administrator  of  Wm. 
T.  Hobson,  deceased,  obtained  Joint  judg- 
ments against  Jno.  H.  Hobson  and  B.  A. 
Hobson,  upon  which  ezecufions  were  issued 
to  and  returned  by  the  sheriff  of  Powhatan 
county,  **No  effects  known  to  me."  Septem- 
ber 20,  1897,  the  appellant  Instituted  two 
equity  suits  in  the  circuit  court  of  said  coun- 
ty, the  object  of  each  being  the  enforcement 
of  the  payment  of  the  said  judgments,  the 
Buits  being  lien  creditors'  suits  and  for  gener- 
al relief  on  behalf  of  the  complainant  and 
all  other  lien  creditors  of  Jno.  H.  Hobson 
and  B.  A.  Hobson.  In  one  it  was  sought  to 
reach  the  real  estate,  if  any,  of  Jno.  H.  Hob- 
son, and  in  the  other  the  real  estate  of  B. 
A.  Hobson,  supposed  to  be  at  that  time  the 
rightful  owner  of  the  552-acre  tract  of  land. 

These  suits  were  matured  at  rules  and  set 
for  hearing,  there  being  no  answer,  or  de- 
murrer, plea,  or  appearance  to  either  of 
them,  and  they  were  united  and  heard  to- 
gether. 

In  February,  1899,  John  H.  Hobson  died, 
and  on  the  8d  of  September,  1900,  B.  A.  Hob- 
son died.  After  this  appellant  and  those 
for  whose  benefit  these  suits  were  instituted 
learned  for  the  first  time,  as  they  fully  ex- 
plain in  the  record,  that  John  H.  Hobson  had, 
on  the  28th  of  May,  1896,  gone  to  the  court- 
house of  Amelia  county,  and  there  executed 
and  acknowledged  before  a  justice  of  the 
peace,  a  near  kinsman  of  the  grantor's  fam- 
ily, a  deed  conveying  to  his  son,  B.  A.  Hob- 
son, his  said  tract  of  552  acres  of  land,  set- 
ting forth  that  his  son  had  paid  him  $8,300 
for  It  which  deed  was  kept  as  a  secret  till 
September  15,  1896,  when  It,  together  with 
two  other  deeds  from  John  H.  and  B.  A.  Hob- 
son to  secure  certain  creditors  of  John  EL 
Hobson,  and  conveying  for  that  purpose  all 
standing  timber,  all  crops,  and  other  personal 
property  then  upon  said  tract  of  land,  was 
put  to  record  in  the  clerk's  office  of  Powhatan 
county. 

Upon  these  and  other  facts  coming  to  the 
knowledge  of  those  interested  in  the  recovery 
in  the  suits  originally  Instituted  by  appel- 
lant, none  of  whom  resided  In  Powhatan 
county,  and  some  of  whom  were  nonresidents 
of  the  state,  they  employed  other  counsel,  in 
the  cause  to  file  an  amended  bill  and  bill  of 
revivor  charging  directly  that  the  deed  of 
May  28,  1896,  from  the  father  to  the  son, 
was  voluntary,  fraudulent,  and  void  as  to 
the  creditors  of  the  father.  This  amended 
bill  and  bill  of  revivor  was  filed  by  appel- 
lant on  December  3,  1900,  as  a  general  cred- 
itors' bill  and  praying  general  relief,  to  wind 
up  the  estates  of  John  H.  and  B.  A.  Hob- 
son, making  the  administrators,  the  heirs, 
and  other  creditors  of  both  the  father  and  the 
son,  parties  defendant,  setting  forth  the  debts 
and  the  priority  of  the  debts  of  the  father. 


and  the  debts  and  the  priority  of  the  debts  of 
the  son,  and  charging  that  the  deed  of  May 
28,  1896,  was  voluntary,  fraudulent,  and  void 
as  to  the  father's  creditors,  and  made  with 
the  intent  to  defeat  the  father's  creditors 
and  to  give  a  homestead  exemption  to  the  son 
and  dower  rights  in  the  land  conveyed  to 
the  son's  wife,  etc.;  and  documentary  evi- 
dence was  filed^  as  exhibits,  with  the  bill 
and  as  parts  thereof,  to  prove  the  facts  there- 
in alleged. 

Anne  B.  Frayser,  guardian,  and  her  infant 
son,  by  his  guarlan  ad  litem,  answered  the 
bill  setting  forth  a  judgment  obtained  against 
John  H.  Hobson  alone,  for  the  infant's  money 
that  he  had  borrowed,  and  asked  "that  all 
his  legal  and  equitable  rights  shall  be  strictly 
enforced."  The  widow  of  B.  A.  Hobson, 
deceased,  and  his  infant  children,  by  their 
guardian  ad  litem,  also  answered  the  bill, 
claiming  that  the  deed  of  May  28,  1896,  from 
John  H.  Hobson  to  B.  A.  Hobson  was  made 
for  a  valuable  consideration,  but  as  to  how 
the  consideration  was  paid  th^  confessedly 
could  not  positively  state,  though  they  do 
undertake  to  state  reasons  for  believing  that 
it  had  been  paid.  They  also  pleaded  laches 
on  the  ground  that  the  amended  bill  and 
bill  of  revivor  was  not  filed  until  after  the 
death  of  both  John  H.  and  B.  A.  Hobson,  but 
this  defense  was  afterwards  withdrawn,  and 
they  demurred  to  the  bllL 

Upon  the  amended  bill  and  bill  of  revivor,  a 
general  replication  to  the  answers  thereto,  and 
joinder  in  the  demurrers,  the  cause  was  heard 
on  April  18,  1901,  and  the  decree  made  from 
which  the  appeal  was  taken  in  Hobson  v. 
Hobson,  supra. 

This  court  having  held  that  the  decree  of 
April  18,  1901,  was  not  an  appealable  decree, 
when  the  cause  went  back  to  the  circuit  court, 
appellant  moved  the  court  to  set  aside  the 
dismissal  of  the  amended  bill  and  bill  of  reviv<Mr, 
and  to  hear  the  cause  on  "the  answers  thereto 
as  well  as  the  demurrers,  and  that  the  princi- 
ples of  the  cause  be  adjudicated  as  well  as 
the  demurrers";  but  the  motion  was  overruled, 
and  thereupon  appellant  united  with  said 
Anne  R.  Frayser,  guardian  and  next  friend 
of  her  infant  son,  in  an  original  bill  in  the 
nature  of  a  bill  of  revivor  against  the  ad- 
ministrators and  heirs,  and  other  creditors 
of  John  H.  and  B.  A.  Hobson,  a  general 
creditors'  bill  to  wind  up  the  estates  of  these 
deceased  debtors,  charging,  in  addition  to 
the  legal  and  equitable  rights  of  appellant 
enforceable  in  the  cause,  that  the  judgment 
asserted  by  Anne  B.  Frayser,  guardian  and 
next  friend  of  her  infant  son,  was  against 
John  H.  Hobson  alone  for  the  Infant's  money 
which  he  had  borrowed;  that  the  deed  of 
May  28,  1896,  tended  to  defeat  the  Infant's 
claim  wholly,  and  that  the  deed  was  volun- 
tary, fraudulent,  and  void  as  to  this  debt, 
filing  documentary  evidence  as  exhibits  with 
the  bill  and  as  parts  thereof,  to  prove  the 
allegations  therein. 

Again  th«  defendants  interposed  a  demur- 
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rer  on  the  ground  that  this  bill  made  an  en- 
tirely new  case,  and  by 'its  decree  of  October 
18,  1902,  the  court  sustained  the  demurrer, 
holding  that  it  "states  an  entirely  new  cause 
of  action,  which  is  an  inconsistent  and  repug- 
nant case,"  and  dismissed  it. 

Every  effort  was  made  by  appellant  to  have 
his  case  heard  upon  its  merits,  and  to  have 
an  adjudication  as  to  whether  or  not  the  deed 
of  May  28,  1896,  was  fraudulent  and  void  as 
to  the  creditors  of  John  H.  Hobson,  the  grant- 
or, but  these  efforts  were  successfully  met 
at  every  turn  with  the  suggestion  of  a  "new 
case.*'  Finally,  after  accounts  of  the  debts 
asserted  in  the  cause  had  been  ordered,  but 
the  commissioner  directed  "not  to  state  any- 
thing in  conflict  with  the  ruling  of  the  court 
In  the  former  decrees,"  and  after  the  court 
had  appointed  commissioners  and  ordered 
them  to  assign  to  the  widow  of  B.  A.  Hobson 
one-third  of  the  tract  of  552  acres  of  land 
conveyed  in  the  deed  of  May  28,  1896,  alleged 
to  be  fraudulent,  as  her  dower,  although  she 
had  not  asked  for  an  assignment  of  dower, 
and  no  party  to  the  cause  had  asked  it,  the 
coimty  of  Powhatan,  by  reason  of  changes 
made  by  the  new  Constitution,  fell  in  another 
Judicial  circuit;  thereupon  appellant  and 
Anne  R.  Frayser,  guardian  and  next  friend 
of -her  Infant  son,  still  seeking  the  relief  to 
which  they  believed  themselves  entitled,  filed 
a  petition  for  rehearing,  on  the  groimd  of 
error  of  law  apparent  on  the  face  of  the 
decrees  theretofore  entered  in  the  cause.  On 
November  12,  1904,  the  cause  was  again  heard 
on  the  papers  formerly  read  on  said  petition 
for  rehearing,  with  a  demurrer  thereto  on 
the  ground  that  it  "sets  up  an  entirely  new 
case,  entirely  antagonistic  to,  and  contra- 
dictory of,  the  original  bill."  Whereupon 
the  demurrer  was  sustained  and  the  petition 
dlr^mlssed. 

On  the  9th  of  February,  1905,  the  last  of 
the  decrees  In  the  cause  complained  of  was 
made,  confirming  the  assignment  to  the  widow 
of  B.  A.  Hobson  of  one-third  of  the  tract  of 
552  acres  of  land,  and  decreed  that  she  take 
title  "with  metes  and  bounds  set  forth  In  plat 
filed  with  report  of  commissioners,  including 
the  buildings  thereon,  as  her  dower." 

The  appeal  now  before  us  brings  under  re- 
view the  decrees  mentioned,  the  last-named 
being  clearly  an  appealable  decree  under 
section  3454  of  the  Code  of  1904. 

It  Is  not  necessary  that  we  consider  In 
detail  the  several  errors  assigned  In  the  peti- 
tion for  the  appeal,  nor  review  at  length  the 
decrees  complained  of,  since,  in  the  view  we 
take  of  the  case,  all  other  errors  committed 
^y  the  court  below  flow  from  the  Initial  er- 
Tor  in  prohibiting  appellant,  as  a  creditor  of 
John  H.  Hobson  from  putting  in  issue  by  his 
amended  bill  and  bill  of  revivor,  dismissed  on 
demurrer  by  the  decree  of  April  18,  1901,  the 
bona  fides  of  the  deed. from  the  said  John 
H.  Hobson  to  his  son  of  May  28,  1896.  While 
that  was  an  interlocutory  decree  from  which 
an  appeal  did  not  lie,  the  dismissal  of  the  ap- 


peal therefrom  as  Improvidently  awarded 
was  in  no  sense  an  aflSrmance  of  the  decree, 
as  seems  to  have  been  considered  by  the  court 
below,  inasmuch  as  appellant  has  at  all 
stages  of  the  case  been  denied  the  right  to 
put  in  issue  and'  have  considered  and  decided 
the  bona  fides  of  the  deed  of  May  28,  1896. 
In  other  words,  he  has  not  been  able  at  any 
time  to  have  a  hearing  of  his  case  upon  Its 
merits,  but  has  been  met  at  every  turn  with 
a  demurrer,  on  the  ground  that  his  amended 
pleading,  alleging  that  the  deed  of  May  28, 
1896,  was  voluntary,  fraudulent,  and  void 
as  to  the  creditors  of  John  H.  Hobson, 
made  a  new  case  antagonistic  to,  and  contra- 
dictory of,  the  original  bill.  That  such  an 
amendment  in  a  case  like  this  Is  permissible 
seems  now  too  well  settled  to  admit  of  dis- 
cussion. 

In  Kinney  v.  Craig,  103  Va.  158,  48  S.  E. 
864,  all  of  the  cases  decided  by  this  court, 
and  other  authorities  bearing  upon  the  ques- 
tion, are  reviewed.  There  the  original  bill 
was  to  enforce  a  vendor's  lien  on  land,  the 
complainants  relying  upon  the  land  on  which 
their  lien  rested  as  suflScient  to  satisfy  their 
demand ;  but  It  turned  out  that  this  was  not 
the  case,  and  they  sought  by  amendment  of 
their  original  bill  to  put  in  issue  the  bona  fides 
of  a  deed  made  by  their  debtor  for  the  benefit 
of  his  children,  and  to  subject  the  property 
thereby  conveyed,  which  he  owned  when  the 
debt  asserted  was  contracted,  to  the  payment 
of  this  debt,  and  it  was  held  that  the  re- 
fusal of  the  circuit  court  to  allow  the  origi- 
nal bill  to  be  so  amended  was  error. 

In  the  case  at  bar,  the  object  of  the  orig- 
inal bill  filed  by  appellant  was  to  enforce 
the  payment  of  judgments  for  which  John 
H.  and  B.  A.  Hobson  were  jointly  liable  ren- 
dered for  debts  contracted  prior  to  May  28, 
1896,  and  to  that  end  to  subject  the  real 
estate  owne<i  by  each ;  but  It  turned  out  that 
the  only  real  estate  owned  by  either  was  the 
tract  of  552  acres  of  land  conveyed  by  John 
H.  Hobson  to  B.  A.  Hobson,  May  28,  1896, 
recorded  in  September  following,  though  not 
known  of  by  appellant  until  long  after  the 
filing  of  his  original  bill,  and  being  then  ad- 
vised that  this  deed  was  voluntary,  fraudu- 
lent, and  void,  and  made  with  intuit  to 
hinder,  delay,  and  defraud  the  creditors  of 
the  grantor,  the  purpose  of  his  amended  bill 
and  bill  of  revivor,  dismissed  on  demurrer 
by  the  decree  of  April  18,  1901,  complained 
of,  and  of  other  amendments  to  the  original 
bills  thereafter  t^idered,  was  to  put  the 
bona  fides  of  that  transaction  in  Issue.  The 
amendments  offered  made  no  change  of  par- 
ties, except  to  bring  before  the  court  the 
administrators  and  heirs  of  John  H.  and  B. 
A.  Hobson,  both  of  whom  had  died  after  the 
original  bills  in  the  cause  were  filed,  and  only 
brought  forward  material  facts  omitted  from 
the  original  bills,  to  enable  the  court  to  do 
complete  justice  in  the  causa  It  is  not  pre- 
tended that  appellant  could  not  at  that  time, 
by  an  original  bill,  have  attacked  the  deed  la 
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question  on  the  ground  of  actual  fraud,  and 
It  is  inconceivable  that  the  defendants  to  the 
amended  bill  offered  by  him  could  have  been 
prejudiced  by  having  to  meet  the  issue  made 
by  the  amendment  offered  instead  of  on  an 
original  bill.  Neither  upon  reason  or  author- 
ity should  the  appellant  have  been  denied  the 
right  to  80  amend  the  pleadings  in  the  cause 
as  to  put  in  issue  the  bona  fides  and  validity 
of  the  deed  of  May  28,  1896.  Kinney  v. 
Craig,  supra,  and  authorities  there  cited. 
It  follows  that  we  are  of  opinion  that  the 
said  decree  of  April  18,  1901,  and  all  other 
decrees  following  It,  which  denied  to  appel- 
lant the  rlgbt  to  have  heard  and  determined 
in  this  cause  the  question  whether  or  not  the 
deed  from  John  H.  Hobson  to  his  son,  B. 
A.  Hobson,  of  May  28,  1896,  was  voluntary, 
fraudulent  and  void  as  to  appellant  and  oth- 
er creditors  of  said  John  H.  Hobson,  and  the 
decree  of  the  9th  of  February,  1905,  confirming 
the  assignment  to  the  widow  of  B.  A.  Hobson, 
deceased,  of  one-third  of  the  552  acres  of 
land  conveyed  In  the  said  deed  of  May  28, 
1896,  as  her  dower,  should  be  reversed  and 
annulled,  and  the  cause  remanded  to  the  cir- 
cuit court  for  further  proceedings  therein, 
to  be  had  in  accordance  with  the  views  ex- 
pressed in  this  opinion. 
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Contracts— Construction—Duration. 

A  contract  providing  that  it  should  continue 
for  18  months  from  date  "and  thereafter  until 
6  months  shall  have  elapsed  after  written 
notice"  of  cancellation  given  by  either  party, 
was  not  an  absolute  contract  for  2  years,  but 
was  terminable  at  the  expiration  of  the  18 
months  by  proper  notice  within  a  year  from 
date. 

Appeal  from  Circuit  Court  of  City  of  Rich- 
mond. 

Action  by  Mayo,  Hysore  &  Co.  against  the 
Philadelphia  Textile  Machinery  Company. 
From  a  Judgment  in  favor  of  defendant, 
plaintifT  appeals.    Afl9rmed. 

Christian  &  Christian,  for  appellant  Mer- 
edith &  Cocke,  for  appellee. 

.  HARRISON,  J.  This  controversy  Involves 
the  construction  of  a  contract  entered  into 
between  the  parties  to  this  litigation,  in 
which  the  defendants,  Philadelphia  Textile 
Machinery  Company,  agreed  to  pay  the  plain- 
tliffs,  Mayo,  Hysore  &  Co.,  at  the  rate  of 
$2,000  per  annum  during  the  term  of  the 
contract,  for  certain  privileges  and  considera- 
tions set  forth  therein.  The  controverted 
clause  is  as  follows : 

"It  is  hereby  further  agreed  between  the 
parties  hereto,  that  this  agreement  shall 
take  effect  on  the  first  day  of  November, 
1902,  and  shall  continue  for  the  period  of 
eighteen  months  from  that  date,  and  there- 


after until  six  months  shall  have  elapsed  aft- 
er written  notice  shall  have  been  received 
by  either  party  of  the  Intention  of  the  other 
party  to  withdraw  from  this  agreement." 

On  the  28th  of  October,  1903,  the  defend- 
ants gave  the  plaintiffs,  Mayo,  Hysore  &  Co., 
the  following  notice :  "We  hereby  notify  you 
of  our  intention  to  withdraw  from  the  agree- 
ment which  we  made  with  you  dated  Novem- 
ber 1st,  1902,  at  the  expiration  of  the  period 
of  eighteen  months  mentioned  in  said  agree- 
ment, to  wit,  on  May  1st,  1904,  which  will 
make  the  last  of  the  eighteen  payments  come 
due  April  30th,  1904." 

The  plaintiffs  refused  to  accept  this  con- 
struction of  the  contract,  and  brought  this 
action  of  assumpsit  to  recover  further  and 
subsequently  monthly  Installments  to  those 
mentioned  in  the  notice  given  by  the  defend- 
ants. The  contention  of  the  plaintiffs  Is  that 
the  controverted  clause  creates  an  absolute 
and  unconditional  contract  of  two  years'  du- 
ration that  neither  party  could  terminate 
by  notice  short  of  that  period;  that  effect 
must  be  given,  if  possible,  to  every  word  of 
the  contract;  and  that  by  no  other  construc- 
tion would  any  effect  or  meaning  be  given  to 
the  word  "thereafter"  which  occurs  in  the 
following  part  of  the  clause;  "and  shall  con- 
tinue for  the  period  of  eighteen  months  from 
that  date,  and  thereafter  until  six  months 
shall  have  elapsed  after  written  notice,"  etc. 

It  is  indubitably  true  that  in  the  construc- 
tion of  written  contracts  every  part  of  the 
contract  must  be  made,  if  possible,  to  take  ef- 
fect, and  every  word  of  It  must  be  made  to 
operate  In  some  shape  or  other.  Tate  v. 
Tate's  Ex'r,  75  Va.  522;  Richmond  Ice  Co. 
V.  Crystal  Ice  Co.,  99  Va.  239,  37  S.  E.  851. 

Looking  alone  to  the  written  contract,  and 
giving  to  this  rule  Its  full  force  and  effect, 
we  are  of  opinion  that  the  construction  sought 
to  be  placed  by  the  plaintiffs  upon  the  clause 
in  question  cannot  be  sustained.  It  would 
seem  reasonable  that  if  the  parties  bad 
agreed  upon  two  years  as  the  minium  dura- 
tion of  their  contract,  they  would  have  ex- 
pressed so  simple  an  understanding  in  the 
written  memorial  which  they  signed.  In- 
stead, however,  of  naming  two  years  as  the 
minium  duration  of  the  contract,  they  ex- 
pressly and  specifically  say  that  the  contract 
"shall  continue  for  the  period  of  eighteen 
months  from  date."  The  added  words,  "and 
thereafter  until  six  months  shall  have  elaps- 
ed after  written  notice  shall  have  been  re- 
ceived," were  not  Intended  to  extend  the  min- 
imum duration  which  had  been  fixed  at  18 
months,  but  to  provide  for  terminating  the 
contract,  and  to  prescribe  the  length  of  notice 
necessary  to  put  an  end  to  it  The  contract 
was  one  of  indefinite  duration,  unless  six 
months'  notice  of  withdrawal  was  given  by 
one  of  the  parties.  It  could  not  be  terminat- 
ed by  notice  in  less  than  18  months,  and 
would  not  terminate  then  or  thereafter  "un- 
til six  months  shall  have  elapsed  after  writ- 
ten notice  shall  have  been  received*"  etc.    In 
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other  words,  if  either  party  gave  notice  at 
any  time  within,  one  year  after  the  date  of 
the  contract  that  he  desired  to  withdraw,  the 
contract  would  terminate  with  the  expira- 
tion of  the  18  montlis  mentioned  therein.  If 
the  notice  of  withdrawal  waa  not  given  until 
after  the  expiration  of  one  year  from  the 
date  of  the  contract,  then  it  would  not  ter- 
minate until  six  months  shall  have  elapsed 
after  the  written  notice  had  been  received. 
The  contract  does  not  provide  when  notice 
to  terminate  shall  be  given;  It  is  left  to  ei- 
ther party  to  terminate  the  contract  at  pleas- 
ure, provided  the  minimum  duration  of  18 
months  expressly  stated  therein  is  not  di- 
minished Of  course  it  was  possible,  depend- 
ing upon  when  the  notice  to  terminate  was 
given,  that  the  contract  might  continue  in 
force  for  two  years,  or  more,  from  its  date; 
but  it  was  equally  possible  for  it  to  be  ter- 
minated with  the  minimum  period  of  18 
months,  fixed  therein,  provided  the  notice 
was  given  in  time. 

According  to  the  express  terms  of  the  con- 
tract, two  events  must  happen  before  it  can 
be  considered  terminated:  (1)  The  expira- 
tion of  18  months  from  its  date;  and  (2)  the 
expiration  of  six  months  after  the  notice 
of  withdrawal  has  been  received.  Both  of 
these  requisites  were  fulfilled  in  this  case. 
The  18  months  iiad  expired,  and  the  period 
of  six  months  had  elapsed  since  the  notice 
of  withdrawal  given  by  the  defendants  was 
received  by  the  plaintiffs.  The  provisions  of 
the  contract,  with  respect  to  its  life,  having 
been  met,  it  ceased  to  exist  when  the  period 
of  18  months  from  its  date  expired. 

For  these  reasons  the  judgment  of  the  cir- 
cuit court  must  be  afllrmed. 


(73  S.  C.  4S1) 

WILSON  V.  SOUTHERN  RY. 

(Sapreme  Court  of  South  Carolina.    March  15, 
1906.) 

1.  Negligence— OoNTRiBUTOBT  Negligence. 

Contributory  negligence  is  a  want  of  ordi- 
nary care  on  the  part  of  a  person  injured 
by  actual  negligence  of  another,  combining  and 
concurring  with  that  negligence  and  contribut- 
ing to  the  injurv,  and  can  never  exist  except 
where  the  injury  has  resulted  from  the  negligence 
of  the  defendant  as  a  concurrent  proximate 
cause. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Negligence,  SS  83-93,  110,  111.] 

2.  Masteb  and  Sebvant— Injubt  to  Sxbvant 
—Orders  of  Supebiob. 

Where  a  conductor  has,  under  the  rules  of 
a  railroad  company,  control  of  the  movement 
of  trains,  but  the  engineer  has  a  right  to  disre- 
gard his  order,  if  contrary  to  rules  or  dangerous 
to  persons  or  property,  the  engineer  is  not 
responsible  where  the  trains  are  moved  by  order 
of  the  conductor  contrary  to  orders,  where  the 
conductor  has  been  specially  appointed  pilot 
of  the  latter  for  the  trip;  he  not  being  ac- 
quainted with  the  road  or  the  trains  running 
thereon. 
8.  Same. 

In  runnine  a  train  the  conductor  is  a  repre- 
sentative of  the  company,  and  where  an   in- 


jury is  caused  by  his  negligence  the  company  Is 
liable. 

[Ed.  Note. — ^Por  cases  in  point,  see  voL  W, 
Cent  Dig.  Master  and  Servant,  S  602.] 

4.  Sams— Release  fboic  Liabxlity. 

Under  Const  1895,  art.  9,  $  15,  pioyiding 
that  every  employd  of  a  railroad  corporation 
shall  have  the  same  remedies  for  an  injury 
from  the  acts  or  omissions  of  the  corporation 
or  its  employ^  as  are  allowed  by  law  to  other 
persons,  when  the  injary  results  from  the  ne» 
ligence  of  a  superior,  any  implied  agreement  to 
release  the  company' from  liability  to  an  engineer 
for  negligence  of  a  conductor  while  working  un- 
der a  rule  providing  that  the  engineer  shall  be 
jointly  liable  with  the  conductor  for  the  move- 
ment of  the  trains,  is  null  and  void. 

5.  Same— Contbibutobt  Negligence. 

A  servant  obeying  the  instructions  of  a 
representative  of  the  master  on  the  spot,  is  not 
guilty  of  contributory  negligence  in  so  doing. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  34^ 
Cent  Dig.  Master  and  Servant,  ||  778-78a] 

6.  Same. 

The  fact  that  an  act  of  an  engineer  Is  done 
in  the  presence  and  under  the  immediate  direc- 
tion of  a  conductor  of  the  train  is  equivalent  to 
the  assurance  by  the  master  that  the  servant 
may  safely  proceed  to  the  work  required  of 
him. 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Abbeville  County;  Klngh,  Jndge. 

Action  by  W.  A.  Wilson  against  the  South- 
ern Railway.  Judgment  for  plaintlif,  and 
defendant  appeals.    Affirmed. 

So  much  of  the  charge  as  pertains  to  the 
questions  raised  is :  "The  defendant  answers 
the  complaint  by  denying,  first  of  all,  that  it 
was  negligent,  and  alleges  that  the  injury 
to  the  plaintiff,  if  he  suffered  injury,  was 
caused  by  his  own  negligence  solely,  and  In 
addition  to  that  alleges  that  whatever  in- 
Jury  the  plaintiff  may  have  sustained  was 
caused  by  acts  of  his  of  a  negligent  char- 
acter, which.  In  connection  with  the  facts 
that  he  alleges  in  his  complaint  as  constitut- 
ing the  negligence  of  the  defendant,  contribut- 
ing along  with  those  alleged  facts  or  acts  of 
negligence,  caused  his  injury.  As  an  af- 
firmative defense  the  defendant  relies  upon 
the  doctrine  or  defense  of  contributory  neg- 
ligence. If  the  defendant  was  not  negligent 
at  all,  then,  as  a  matter  of  course,  the  plain- 
tiff would  not  be  entitled  to  be  compensated 
at  the  expense  of  the  defendant  If  the 
plaintiff  suffered  injury  and  it  was  the  re- 
sult solely  of  his  own  negligence  or  careless- 
ness, as  a  matter  of  course  he  cannot  claim 
compensation  from  the  defendant  for  injury 
caused  by  such  cause  as  that,  his  ovm  neg- 
ilgence.  Where  two  persons  are  In  fault, 
and  one  suffers  injury  because  of  the  Joint 
fault  of  both,  the  law  will  not  allow  him  to 
recover  from  the  other  in  damages  by  reason 
of  that  in JU17,  because  that  would  amount  to 
allowing  a  person  to  reap  the  benefit  from 
his  own  wrong;  and  so  that  is  the  principle 
underlying  the  doctrine  of  contributory  neg- 
ligence. Where  a  person  Is  negligent,  and 
his  negligence  results  In  injury  to  another 
person,  yet  if  that  other  person  la  also  n^- 
ligent  at  the  same  time,  and  his  negllgOQCo 
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concurs  with  the  negligence  of  the  person 
whose  negligence  causes  injury,  and,  concur- 
ring with  it,  contributes  to  the  injury,  so 
that  it  becomes  a  proximate  and  immediate 
or  direct  cause  of  the  injury,  so  that  he 
would  not  Iiave  been  injured  if  he  had  not 
himself  been  negligent,  although  the  other 
party  may  also  have  been  negligent,  under 
those  circumstances  the  law  will  not  allow 
him  to  recover  damages  for  his  injury,  from 
the  other  party.  So  that  is  what  Is  meant 
by  the  doctrine  of  contributory  negligence, 
the  defense  of  contributory  negligence.  *  *  * 
"Negligence  scarcely  needs  a  definitloD. 
R  means  the  failure  of  a  person  to  exercise 
due  care  or  prudence.  The  absence  of  due 
care  is  the  briefest,  as  well  as  perhaps  the 
clearest,  definition  of  negligence.  Expressed 
more  fully,  it  Is  the  failure  of  a  person  to 
do  that  which  a  person  of  ordinary  prudence 
would  do  under  the  circumstances,  or  the 
doing  of  that  which  under  similar  circum- 
stances a  person  of  ordinary  prudence  would 
not  do.  It  Is  either  positive  or  negative; 
the  doing  of  a  careless  thing  or  the  falling 
to  do  a  careful  thing  or  a  prudent  thing. 
In  this  case,  If  the  plaintiff  suffered  injury, 
and  if  his  injury  was  caused  solely  by  the 
negligence  of  the  defendant  In  the  particulars 
set  out  In  the  complaint  In  reference  to  the 
running  of  this  train  and  the  giving  of  orders, 
the  directions  of  the  conductor  as  the  agent 
of  the  defendant,  and  the  other  particulars 
set  out  In  the  complaint;  it  he  was  injured 
by  those  acts  of  the  defendant,  and  if  those 
acts  were  the  acts  of  the  railroad  company, 
which  failed,  under  the  circumstances  of  the 
situation,  to  exercise  the  care  which  an  or- 
dinarily prudent  railroad  company  would 
exercise,  then  the  plaintiff  is  entitled,  if  he 
suffered  injury  from  that  negligence,  to  be 
compensated  for  it  If  the  plaintiff  was  not 
injured  by  any  negligence  of  the  defendant, 
or  the  defendant  was  not  negligent  in  the 
particulars  alleged  in  the  complaint,  then  the 
plaintiff  is  not  entitled  to  recover  from  the 
defendant,  although  he  may  have  suffered 
injury.  Or,  on  the  other  hand,  if  his  injury 
was  caused  solely  by  his  own  negligence, 
which  is  another  contention  of  the  defendant, 
then  he  is  not  entitled  to  recover  damages 
from  the  defendant  for  his  own  fault  And, 
in  like  manner,  if  the  defendant  was  neg- 
ligent, if  the  railroad  company  was  negligent 
in  the  particulars  alleged  in  the  complaint, 
and  if  plaintiff  was  also  negligent  in  the 
particulars  in  which  the  defendant  in  his 
answer  alleges,  and  hla  negligence,  along 
with  the  negligence  of  the  defendant,  both 
combining  together,  caused  the  injury,  and 
if  the  injury  would  not  have  been  caused  to 
him,  even  by -the  negligence  of  the  defendant, 
unless  he  also  had  been  negligent,  and  Ills 
negligence  contributed  as  a  direct  or  proxi- 
mate cause  of  the  injury,  then  that  would 
make  a  case  of  contributory  negligence,  where 
the  plaintiff  would  not  be  entitled  to  recover 
damages  from  the  defendant    •    •    • 


*'Both  the  defendant  and  the  plaintiff  have 
requested  me  to  charge  you  certain  proposi- 
tions of  law,  and.  In  so  far  as  they  are  sound 
and  applicable  to  the  case,  I  will  give  them 
to  you,  and  it  Is  my  pleasure  to  do  so.  They 
are  given  to  you,  of  course,  as  much  a  part 
of  the  Instructions  of  the  court  as  anything 
else. 

"First  of  all,  on  the  part  of  the  defendant, 
I  am  requested  to  charge  you  that,  'as  a  gen- 
eral rule,  the  conductor  of  a  train  is  the 
representative  of  the  master,  the  railroad 
company,  and  has  control  over  the  manage- 
ment of  the  train,  and  for  his  negligence  the 
company  is  ordinarily  responsible  to  an  in- 
ferior servant  injured  thereby.  This  rule, 
however,  does  not  apply  where  the  company, 
by  reasonable  rules  received  by  its  employ^ 
and  acted  upon  by  than,  has  Imposed  a 
Joint  duty  upon  such  conductor  and  such  in- 
ferior servant,  and  the  injury  to  the  latter  is 
caused  by  the  concurrent  negligence  of  both.' 
The  first  part  of  that  proposition  is  a  gen- 
eral rule  of  law,  that  is,  that  the  conductor 
is  in  control  of  the  train,  and  all  of  the  other 
employes  are  subject  to  his  directions,  and 
that  the  company  will  be  responsible  for  the 
injury  to  any  of  the  other  employes  that 
results  through  the  negligence  of  the  conduc- 
tor in  giving  orders,  because  the  conductor 
is  the  immediate  representative  of  the  com- 
pany itself,  and  ordera  from  him  are  orders 
given  by  the  company.  If  the  company  es- 
tablishes a  rule  for  Its  employ^  and  ac- 
quaints them  with  the  provisions  of  the  rule, 
and  that  rule  imposes  upon  the  conductor 
and  some  other  employe  a  Joint  duty,  and 
they  proceed  in  the  discharge  of  that  duty 
and  are  Jointly  negligent  in  the  performance 
of  the  duty,  as  a  matter  of  course.  If  one 
of  them  is  injured  he  cannot  recover  because 
of  the  n^ligence  of  the  conductor  or  the 
other  party,  provided  his  own  negligence  did 
contribute  as  a  proximate  cause  of  the  in- 
Jury,  and  that  is  the  meaning  of  this  in- 
struction, and  I  BO  charge  yoiL  It  is  really 
a  part  of  the  general  doctrine  of  contributory 
negligence. 

"(2)  *If  the  Jury  believe  from  the  evidence 
that  the  plaintiff,  at  the  time  of  his  alleged 
injury,  was  acting  under  the  rules  herefai  set 
forth,  and  that  such  rules  are  reasonable,  I 
charge  you  that  the  plaintiff  as  englneman, 
and  the  conductor  of  his  train  were  Jointly 
responsible  for  the  movement  of  his  train, 
and  the  defendant  is  not  responsible  for  dam- 
ages inflicted  upon  him  as  the  result  of  the 
Joint  and  concurrent  negligence  of  the  plain- 
tiff and  his  conductor.'  And  then  it  sets  out 
the  rules  upon  which  the  defendant  relies 
for  that  instruction,  to  wit:  'Rule  204. 
Train  ordera  must  be  addressed  to  those  who 
are  to  execute  them,  naming  the  place  at 
which  each  is  to  receive  his  copy.  Those  for 
a  train  must  be  addressed  to  the  conductor 
and  englneman,  and  also  to  any  one  who 
acts  as  his  pilot  A  copy  for  each  person 
addressed  must  be  supplied  by  the  operator.* 
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And  then  rule  502:  *They  [engineinen]  are 
Jointly  responsible  with  the  conductor  for 
the  movement  and  protection  of  their  trains 
in  accordance  with  the  rules;  and  wtiile  they 
must  obey  all  proper  orders  by  the  conduct- 
or or  others  as  provided  by  the  rules,  they 
are  individually  responsible  for  the  observ- 
ance of  rules  relative  to  their  duties,  and  must 
decline  to  obey  any  order  by  the  conductor  or 
any  other  person  which  involves  the  violation 
of  such  rules,  or  peril  to  persons  or  property.' 
And  special  rule  L:  'Conductors  and  engine- 
men  are  required  to  consult  with  each  other 
and  have  a  thorough  understanding  as  to  their 
meeting  points.*  Under  those  rules  the  re- 
sponsibility still  rests  upon  the  conductor  to 
give  orders  for  the  movement  of  the  train 
and  the  management  of  the  train,  and  while 
the  rule  does  impose  upon  any  other  employ^ 
and  especially  the  engineman,  the  duty  to  de- 
cline to  obey  an  order  which  involves  the  vio- 
lation of  the  rules,  or  which  apparently  or 
palpably  exposes  either  persons  or  property 
to  peril,  still  the  rule  entails  or  imposes  upon 
the  engineer  the  duty  of  obeying  the  orders 
of  the  conductor,  where  the  orders  are  proper 
orders,  by  the  very  terms  of  the  rule.  So  that, 
after  all,  it  becomes  a  question  for  you  to  de- 
termine, if  the  question  arises  in  this  case,  as 
to  whether  the  engineer  obeyed  the  order  of 
the  conductor  and  was  negligent  in  obeying  it 
Then  you  must  determine  whether  such  an 
order  or  direction  by  the  conductor  was  prop- 
er or  not,  because  |t  is  not  competent  for  the 
court  to  charge  you,  as  a  matter  of  fact, 
whether  an  order  by  the  conductor  is  proper 
or  not  That  is  a  matter  of  fact  for  you  to 
determine,  the  court  being  prohibited  from  in- 
structing you  as  to  the  facts.  So  that  if  you 
should  find  that  the  conductor  gave  to  the 
engineer  an  order  which  was  not  a  proper 
order,  and  which  the  engineer  knew,  or  ought 
to  have  known  under  the  circumstances,  was 
not  proper,  and  the  engineer  obeyed  that 
order,  and  if  you  should  conclude  that  such 
obedience  of  the  conductor's  orders  amounted 
to  negligence  on  the  part  of  the  engineer,  and 
that  that  negligence  caused  his  Injury,  or  con- 
tributed to  it  as  one  of  the  direct  or  proxi- 
mate causes,  then  that  would  amount  to  a 
case  of  contributory  negligence,  which  would 
relieve  the  defendant  of  responsibility  to  the 
plaintiff  for  any  injury  he  may  have  suffered. 
On  the  other  hand.  If  you  conclude  the  con- 
ductor gave  proper  orders,  then  the  rule 
makes  it  the  duty  of  the  engineer  to  obey 
such  orders,  and  if  in  pursuance  of  proper 
orders  given  by  the  conductor,  the  engineer, 
without  any  negligence  on  his  part,  proceeded 
and  met  with  injury,  and  if  you  should  con- 
clude that  the  orders  of  the  conductor — that 
(he  conductor  himself  was  negligent,  that  neg- 
ligence would  be  imputed  to  the  defendant 
Itself,  and  the  defendant  would  be  responsible 
to  the  plaintiff  for  any  injurious  consequen- 
ces to  the  plaintiff  from  the  giving  of  such 
orders  by  the  conductor,    tableot  to  ^liMa 


explanations,  I  charge  you  that  proposition. 

"(3)  *Even  if  the  defendant  was  negligent 
the  plaintiff  cannot  recover  damages  if  the 
Injury  was  caused  or  contributed  to  any  de- 
gree by  his  own  negligence,  combining  and 
concurring  with  negligence  of  defendant  and 
contributing  therewith  as  a  proximate  cause 
of  the  Injury.'  That  is  merely  another 
form  of  the  doctrine  of  contributory  negli- 
gence, which  I  have  already  explained,  and  I 
80  charge  you. 

"(4)  'If  the  defendant  had  Issued  orders  to 
tjhe  plaintiff,  as  engineman,  concerning  the 
movement  of  his  train,  and  the  plaintiff  neg- 
lected such  orders,  and  such  neglect  caused 
or  contributed  to  the  disaster,  he  is  not  en- 
titled to  damages.'  That  also  is  in  accord- 
ance with  the  instructions  already  given  you, 
that  is,  if  the  plaintiff  caused  his  injury  by 
his  own  negligence  as  the  sole  cause,  of 
course,  he  cannot  recover,  or  If  he  contributed 
to  his  injury  by  negligence  on  his  part,  which 
was  the  proximate  cause  of  the  injury,  alon^ 
with  the  negligence  of  the  defendant  then 
that  also  would  defeat  his  recovery,  and  I 
so  charge  you." 

•*On  behalf  of  the  plaintiff,  I  am  requested 
to  charge  you: 

"(2)  That  under  the  law  of  this  state,  the 
conductor.  In  the  running  of  a  train  under 
his  charge,  is  the  representative  of  the  rail- 
road, and  if  the  jury  find  from  the  testimony 
that  the  plaintiff  was  Injured  in  the  manner 
and  by  the  means  set  out  in  the  complaint 
and  that  such  Injury  was  caused  by  the  neg- 
ligence of  the  conductor,  then  the  plaintiff 
would  be  entitled  to  recover  such  damages 
as  the  jury  find  from  the  testimony  be  has 
sustained,  provided  the  negligence  of  the  con- 
ductor was  the  proximate  cause  of  such  in- 
jury.*   I  charge  you  that 

**(3)  *That  by  article  9,  S  15,  of  the  Constitu- 
tion of  this  state,  every  employ^  of  any  rail- 
road corporation  shall  have  the  same  rights 
and  remedies  for  any  injury  suffered  by  him 
from  the  acts  or  omissions  of  said  corpora- 
tion, or  its  employes,  as  are  allowed  by  law 
to  other  persons,  not  employ^  when  the  in- 
jury results  from  the  negligence  of  a  superior 
agent  or  officer,  or  of  a  person  having  a  right 
to  control  or  direct  the  services  of  a  party 
injured,  and  any  contract  or  agreement  ex- 
pressed or  implied,  made  by  any  employ^  to 
waive  the  benefit  of  this  section,  shall  be  null 
and  void,  and  in  this  case,  if  the  jury  finds 
from  the  testimony  that  the  plaintiff  was  in- 
jured by  the  negligence  of  the  conductor, 
then  any  implied  agreement  to  release  the 
company  by  working  under  a  rule  which  pro- 
vided that  he  was  jointly  responsible  with 
the  conductor,  would  be  null  and  void  under 
this  section  of  the  Constitution,  and  would 
not  prevent  his  recovery.'  I  charge  yon 
that    •    ♦    ♦ 

"(6)  'That  the  plea  of  contributory  negli- 
gence set  up  by  the  defendant  in  its  answer 
{  herein,  is  an  affirmative  defense,  and,  there* 
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fore,  under  that  plea,  In  order  to  excuse  it- 
self, the  defendant  must  satisfy  the  Jury  by 
the  preponderance  of  the  testimony  on  that 
issue,  that  the  negligence  of  the  plaintiff  con- 
tributed to  the  injury  he  suffered  as  a  proxi- 
mate cause  thereof,  without  which  the  iujui-y 
would  not  have  occurred,  and  unless  the  de- 
fendant has  so  satisfied  the  Jury,  then  they 
should  find  against  the  defendant  on  that 
plea.'  I  have  specifically  charged  you  that 
already,  and  so  charge  you.    •    ♦    ♦ 

"(10)  *That  a  servant  obeying  the  instruc- 
tions of  the  representative  of  the  master  on 
the  spot  is  not  guilty  of  contributory  negli- 
gence, although,  if  by  such  obedience,  he  dis^ 
obeys  a  rule  of  the  master/  I  charge  you 
that. 

"(11)  'That  the  fact  that  the  servant's  work 
is  done  in  the  presence  and  under  the  imme- 
diate direction  of  the  master's  foreman,  or 
the  conductor  in  this  case,  is  equivalent  to 
the  assurance  by  the  master  that  the  servant 
may  safely  proceed  to  the  work  required  of 
him,  and  he  is,  therefore,  not  bound  in  such 
a  case  to  search  for  danger.  He  may  rely 
for  safety  upon  the  conduct  of  the  conductor.* 
I  so  charge  you. 

"(12)  *That  under  rule  367  of  the  defend- 
ant company,  the  conductor  is  the  man  who 
is  put  in  charge  of  the  train,  and  every  per- 
son employed  thereon.  They  are  made  re- 
sponsible for  the  safe  and  proper  manage- 
ment of  such  trains,  and  for  a  thorough  per- 
formance of  the  duty  by  the  train  employ^, 
and  for  the  observance  and  enforcement  of 
all  rules  and  orders  relative  thereto.'  That 
is  the  meaning  of  rule  867,  and  I  so  charge 
you.    ♦    ♦    ♦" 

The  Jury  retired,  and  returned  with  the  re- 
quest for  further  instructions  from  his  honor. 

"The  CJourt:  I  understand  that  some  of  the 
jurors  desire  some  further  instruction,  or 
rather  that  you  desire  some  explanation  as 
to  the  relationship,  I  might  say,  between  the 
engineer  and  the  conductor,  as  to  what  the 
authority  of  the  conductor  is.  Rule  367, 
which  I  have  not  before  me — ^perhaps  you 
bad  better  let  that  rule  be  read.  This  is 
the  substance  and  meaning  of  rule  367  of 
the  rules  of  the  road  governing  all  the  em- 
ployes— ^that  under  rule  367  of  the  defendant 
company,  the  conductor  Is  the  man  who  is 
put  in  charge  of  the  train  and  every  person 
employed  thereon.  They  are  made  responsi- 
ble for  the  safe  and  proper  management  of 
such  trains  and  for  the  protection  and  care 
of  passengers,  baggage,  and  freight,  for  the 
thorough  performance  of  duty  by  the  train 
employes  and  for  the  observance  and  en- 
forcement of  all  rules  and  orders  relative 
thereto.  That  makes  the  conductor  in  effect 
what  he  is  very  often  called  in  speaking  of 
him,  the  captain,  the  head  man  of  the  train, 
and,  of  course,  the  other  members  of  the 
train  crew  are  subject  to  his  orders.  But 
here  is  rule  502;  which  presents  some  modifi- 
cations of  that  rule  367;    Enginemen   are 


Jointly  responsible  with  the  conductor  for  the 
movement  and  protection  of  their  trains  in 
accordance  with  the  rules — one  of  which  is 
367. 

"The  Foreman  of  the  Jury:  Can  I  ask  one 
question?  Some  of  the  Jurors  think  that  the 
conductor  has  authority,  and  that  the  en- 
gineer is  compelled  to  obey  his  orders.  They 
want  to  know,  when  the  conductor  says, 
TuU  out,'  is  the  engineer  compelled  to  obey 
his  orders? 

"The  Court:  This  is  copied  from  the  rule 
book:  'They  [enginemen]  are  Jointly  re- 
sponsible with  the  conductor  for  the  move- 
ment and  protection  of  their  trains  in  accord- 
ance with  the  rules,  and  while  they  must 
obey  all  proper  orders  by  the  conductor  and 
others,  as  provided  by  the  rules,  they  are 
individually  responsible  for  the  observancte 
of  rules  relative  to  their  duties,  and  must 
decline  to  obey  any  order  by  the  conductor 
or  any  other  person  which  involves  a  viola- 
tion of  such  rules  or  peril  to  persons  or  prop- 
erty.' So,  that,  while  the  conductor  is  in 
control  of  the  train,  and  it  is  the  duty  of  the 
engineer  to  obey  the  orders  of  the  conductor, 
still  the  rules  themselves  make  it  impera- 
tive on  the  engineer  to  decline  or  refuse  the 
order  of  the  conductor,  If  the  order  involves 
violation  of  the  rules  laid  down  for  the  engi- 
neer's own  government,  or  peril  to  persons 
or  property.  I  presume  It  would  take  a  long 
time  for  you  and  me  to  read  them  all  and 
find  out  whether  there  are  rules  there  spe- 
cially for  the  government  of  engineers 
and  conductors  and  firemen,  etc.;  I  presume 
that  there  are.  If  the  conductor  gives  an 
order  to  the  engineer  that  involves  a  viola- 
tion of  some  rule  laid  down  for  the  special 
government  and  guidance  of  the-  engineer, 
the  engineer  has  the  right  and  is  commanded 
to  refuse  to  obey,  the  rule  being  higher  than 
the  verbal  order  of  the  conductor.  And  then 
the  engineer  also  is  required  to  refuse  to 
obey  the  order  from  the  conductor,  where  it 
involves  peril  to  persons  or  property.  As  a 
matter  of  course,  a  great  deal  must  be  left 
there  to  the  perception  and  the  Judgment  of 
the  engineer  as  to  whether  an  order  does  in- 
volve a  violation  of  a  rule  that  is  laid  down 
for  the  guidance  of  the  engineer,  or  whether 
an  order  of  the  conductor  involves  peril  to 
persons  or  property.  Of  course,  if  it  does 
not  apparently  involve  such  peril,  if  the  en- 
gineer knows  that  it  does  not  involve  peril 
of  that  kind,  then  it  is  his  duty  to  obey  the 
order;  or  if  he  does  not  know  or  has  no  good 
reason  to  believe  it  will  involve  any  such  per- 
il, then  he  is  bound  to  assume  it  does  not, 
and  it  is  his  duty  to  obey  the  order,  and  he 
must  obey  it,  under  the  rule.  So,  you  see,  a 
great  deal  must  depend  upon  the  enarineer's 
own  knowledge  of  the  conditions  surround- 
ing him  as  to  whether  an  order  of  the  con- 
ductor will  involve  a  violation  of  a  rule  of 
the  company  or  peril  to  persons  or  property; 
a  great  deal  must  be  left  there  to  the  knowl- 
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edge  of  the  engineer  of  the  conditions  Bn> 
rounding  him,  and  if  an  order  ftom  the  con- 
ductor does  involve  a  violation  of  the  rules 
of  the  company,  the  engineer  is  required  to 
refuse  to  obey;  if  it  involves  peril  to  persons 
or  property,  he  is  required  to  refuse  to  obey 
that  order;  unless  it  does  either  one  or  the 
other,  then  he  is  required  to  obey  that  order 
of  the  conductor. 

''Of  course,  it  is  a  question  of  fact  here  for 
you  as  to  whether  there  was  any  order  giv^i 
by  the  conductor  or  not,  and  if  so,  whether 
that  involved  violation  of  the  rules,  which 
order  the  engineer  would  have  the  right  to 
refuse  to  obey,  or  whether  it  involved  peril 
to  person  or  property  apparent  to  the  engi- 
neer. You  do  not  have  regard  for  the  con- 
sequences in  determining  whether  it  did  in- 
volve peril  to  life  or  property,  but  you  have 
regard  to  the  situation  of  the  engineer  at  the 
time,  and  all  the  facts  and  circumstances  iu 
which  he  was  acting,  and  if.  In  view  of  tlie 
conditions  and  circumstances  in  which  he 
was  at  the  time.  If  the  conductor  gave  au 
order  which  involved  peril  to  life  or  property, 
the  engineer  of  course  is  required  to  refuse 
to  obey  that  order;  but  if  it  did  not,  so  far 
as  the  engineer  could  see,  it  was  his  duty 
to  obey.    ♦    •    ♦  •• 

Defendant  appeals  from  Judgment  for 
plaintiff. 

Bxceptions:  * 

"(1)  Error  of  the  presiding  Judge  in  char- 
ging the  Jury  as  follows:  'Where  a  person  is 
negligent,  and  his  negligence  results  in  injury 
to  another  person,  yet  if  that  other  person  is 
also  negligent  at  the  same  time,  and  his 
negligence  concuni  with  the  negligence  of 
the  person  whose  negligence  causes  injury, 
and  concurring  with  it,  contributes  to  the  in- 
Jury,  so  that  it  becomes  a  proximate  and  im- 
mediate or  direct  cause  of  the  injury,  so  that 
he  would  not  have  been  injured  if  he  had  not 
himself  been  negligent,  although  the  other 
party  may  also  have  been  negligent;  under 
those  circumstances  the  law  will  not  allow 
him  to  recover  damages  for  his  injury  from 
the  other  party.  So  that  Is  what  is  meant 
by  the  doctrine  of  contributory  negligence, 
the  defense  of  contributory  negligence.' 
Specification:  This  contains  an  erroneous 
qualification  of  the  doctrine  of  contributory 
negligence,  in  that  the  defendant  is  required 
to  prove  that  the  plaintiff's  negligence  was 
such  that  without  it  the  injury  would  not 
have  occurred.  The  defendant  is  absolved, 
if  the  plaintiff's  negligence  be  shown  to  have 
been  a  proximate  cause  concurring  with  the 
negligence  of  the  defendant  Such  negli- 
gence may  liave  been  a  proximate  cause 
without  being  the  efficient  cause;  i.  e.,  the 
cause  without  which  the  injury  would  not 
have  occurred. 

''(2)  Error  of  the  presiding  Judge  in  char- 
ging the  Juiy  as  follows:  'And  in  like  man- 
ner, if  the  defendant  was  negligent,  if  the 
railroad  company  was  negligent  in  the  par- 
ticulars alleged  in  the  complaint,  and  if  the 


plaintiff  was  also  negligent  in  the  partlcnlars 
in  which  the  defendant  in  l^s  answer  alleges, 
and  his  negligence,  along  with  the  negligence 
of  the  defendant,  both  combining  together, 
caused  the  injury,  and  if  the  injury  would 
not  have  been  caused  to  him,  even  by  the 
negligence  of  the  defendant,  unless  he  also 
had  been  negligent,  and  his  negiigenoe  con- 
tributed as  a  direct  or  proximate  cause  of 
the  injury,  then  that  would  make  a  case  of 
contributory  negligence,  where  the  plaintiff 
would  not  be  entitled  to  recover  damages 
ftom  the  defendant'  Speciflcati<»i:  This 
contains  an  erroneous  qualification  of  the 
doctrine  of  contributcHry  negligence^  In  that 
the  defendant  is  required  to  prove  that  the 
plaintifTs  negligence  was  such  that  without  it 
the  injury  would  not  have  occurred.  The 
defendant  is  absolved,  if  the  plainttiTs  negli- 
gence be  shown  to  have  been  a  proximate 
cause  concurring  with  the  negligence  of  the 
defendant  Such  negligence  may  have  been 
a  proximate  cause  without  being  the  efilcient 
cause;  L  e.,  the  cause  without  which  Uie  in- 
Jury  would  not  have  occurred. 

"(8)  Error  of  the  presiding  Judge  In  char- 
ging the  plaintiff's  sixth  request  to  charge^ 
which  was  as  follows:  That  the  plea  of 
contributory  negligence  set  up  by  the  defend- 
ant in  its  answer  herein,  is  an  afilrmative 
defense,  and,  therefore,  under  that  plea,  in 
order  to  excuse  itself,  the  defendant  must 
satisfy  the  Jury  by  the  preponderance  of  the 
testimony  on  that  issue,  that  the  negligence 
of  the  plaintiff  contributed  to  the  injury  lie 
suffered  as  a  proximate  cause  thereof,  with- 
out which  the  injury  would  not  have  occur- 
red, and  unless  the  defendant  has  so  satisfied 
the  Jury,  then  they  should  find  against  ttie 
defendant  on  that  plea.'  Specification:  This 
contains  an  erroneous  qualification  of  the  doc- 
trine of  contributory  negligence;  In  that  the 
defendant  is  required  to  prove  that  the  plain, 
tiff's  negligence  was  such  that  without  It  the 
Injury  would  not  have  occurred.  The  defend- 
ant is  shsolved  if  the  plaintiff's  negligence 
be  shown  to  have  been  a  proximate  cause 
concurring  with  the  negligence  of  the  defend- 
ant Such  negligence  may  have  been  a  prox- 
imate efficient  cause  v^ithout  being  the  effi- 
cient cause;  i.  e.,  the  cause  without  which 
the  injury  would  not  have  occurred. 

"(4)  Error  of  the  presiding  Judge  in  char- 
ging the  Jury  as  follovrs:  'Under  those  rules 
(referring  to  the  rules  dted  in  the  defendant's 
second  request  to  charge)  the  responsibility 
still  rests  upon  the  conductor  to  give  orders 
for  the  movement  of  the  train.'  Specifica- 
tion: Under  said  rules  the  conductor  had 
nothing  to  do  with  giving  orders  for  the 
movement  of  his  train;  such  orders  were 
train  orders  Issued  by  another  authority,  the 
train  dispatcher,  to  the  conductor  and  engi- 
neer Jointly,  who  were  Jointly  responsible 
for  their  execution. 

"(5)  Error  of  the  presiding  Judge  In  char- 
ging  the  plaintiff's  second  request  to  cliarge^ 
which  was  as  follows:    That^  under  the  law 
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of  this  state,  the  conductor,  In  the  running  of 
a  train  under  his  charge,  is  the  representative 
of  the  railroad,  and  if  the  Jury  find  from  the 
testimony  that  the  plaintiff  was  injured  in 
the  manner  and  by  the  means  set  out  In  the 
complaint,  and  that  such  injury  was  caused 
by  the  negligence  of  the  conductor,  then  the 
plaintiff  would  be  entitled  to  recover  such 
damages  as  the  Jury  find  from  the  testimony 
he  has  sustained,  provided  the  negligence  of 
the  conductor  was  the  proximate  cause  of 
such  iDjury.'  Specifications:  There  was  a 
testimony  tending  to  show  that  in  this  par- 
ticular case  the  conductor  was  not  the  repre- 
sentative of  the  railroad  company  in  the  run- 
ning of  the  extra  train  upon  which  the  plain- 
tiff was  engineer;  on  the  contrary,  that  the 
movement  of  said  train  was  under  train  or- 
ders. Issued  by  the  train  dispatcher,  directed- 
to  both  the  conductor  and  engineer,  who,  un- 
der the  rules,  were  Jointly  responsible  for 
their  execution  and  the  proper  movement  and 
protection  of  the  train.  It  was  error,  there- 
fore, to  apply  said  principle  to  the  facts  of 
this  case  without  appropriate  modification. 
Bven  if  the  collision  was  due  to  the  negli- 
gence of  the  conductor,  the  plaintiff  himself 
was  also  negligent  in  permitting  the  conduct- 
or to  overlook  his  orders. 

"(Q  Brror  of  the  presiding  Judge  in  char- 
ging the  plaintiff's  third  request  to  charge, 
which  was  as  follows:  That  by  article  9,  i 
15b  of  the  Gonfftitution  of  this  state,  every  em- 
ploy6  of  any  railroad  corporation  shall  have 
the  same  rights  and  remedies  for  any  injury 
suffered  ,hy  him  from  the  acts  or  ommisslona 
of  said  corporation,  or  its  employes,  as  are  al- 
lowed by  law  to  other  persons,  not  employes, 
when  the  Injury  results  from  the  negligence  of 
a  superior  agent  or  officer,  or  of  a  person  hav- 
ing a  right  to  control  or  direct  the  services  of 
a  party  injured,  and  any  contract  or  agree- 
ment, expressed  or  implied,  made  by  any  em- 
ployd  to  waive  the  benefit  of  this  section  shall 
be  null  and  void;  and  in  this  case,  if  the  Jury 
flnds  from  the  testimony,  that  the. plaintiff 
was  injured  by  the  n^llgence  of  the  conduct- 
or«  then  any  implied  agreement  to  release 
the  company  by  working  under  a  rule  which 
provided  that  he  was  Jointly  responsible  with 
the  conductor  would  be  null  and  void  under 
this  section  of  the  C!onstitution,  and  woul<I 
not  prevent  his  recovery.'  Spedflcation: 
The  constitutional  provision  referred  to  has 
no  application  to  the  issues  presented  in  this 
case  nor  to  the  evidence.  The  company  had  the 
right,  notwithstanding  the  Constitution,  to  del- 
egate the  care,  protection,  and  movement 
of  the  train  Jointly  to  the  engineer  and  the 
conductor.  If  they  allowed  their  train  to 
collide  with  another  train  of  the  movements 
of  which  they  were  duly  notified  by  train 
orders,  they  were  both  Jointly  responsible 
therefor.  And  even  If  the  collision  was  duo 
to  the  negligence  of  the  conductor,  the  plain- 
tiff himself  was  also  negligent  in  allowing 
the  conductor  to  overlook  the  orders.    For 


this  reason,  there  could  have  been  no  Implied 
agreement  by  working  undw  the  rule  to 
waive  the  benefit  of  said  section;  he  wcmld 
be  answerable  for  his  ovm  negligence. 

"(7)  Error  of  the  presiding  Judge  in  char- 
ging the  plaintiff's  tenth  request  to  charge, 
which  was  as  follows:  That  a  servant  obey- 
hig  the  instructions  of  the  representative  of 
the  master  on  the  spot  is  not  guilty  of  con- 
tributory negligence,  although  if  b^  such 
obedience  he  disobeys  a  rule  of  the  master.' 
Specifications:  (a)  This  is  an  erroneous  prop- 
osition of  law.  (b)  It  has  no  application  to 
the  facts  of  this  case,  as  under  the  rules  the 
engineer  as  well  as  the  conductor  was  char- 
ged with  the  duty  of  executing  the  orders  for 
the  movement  of  his  train,  (c)'  It  eliminated 
the  question  of  the  plaintiflTs  duty,  under 
rule  602,  to  decline  to  obey  any  order  by  the 
conductor,  which  involved  the  violation  of 
the  rules  or  peril  to  person  or  property,  and 
of  his  contributory  negligence  in  such  regard, 
(d)  It  eliminated  the  question,  under  the 
rules,  of  the  Joint  responsibility  of  the  engi- 
neer and  conductor  for  the  movem^it  and  pro- 
tection of  their  trains,  and  of  the  engineer's 
contributory  negligence  in  such  regard,  (e) 
Whether,  under  a  given  state  of  facts,  the 
plaintiff  was  or  was  not  guilty  of  contribu- 
tory negligence,  is  a  question  of  fact  for  the 
Jury  and  not  f6r  the  court  to  decide. 

*'(Q  Error  of  the  presiding  Judge  in  char* 
glng  the  plaintiff's  eleventh  request  to  charge, 
whldi  was  as  follows:  'That  the  fact  that 
the  servant's  work  is  done  in  the  presence 
and  under  the  Immediate  direction  of  the 
master's  foreman,  or  the  conductor  in  this 
case,  is  equivalent  to  the  assurance  by  the 
master  that  the  servant  may  safely  proceed 
to  the  work  required  of  him,  and  he  is,  there- 
fore, not  bound  in  such  a  case  to  search  for 
danger.  He  may  rely  for  his  safety  upon 
the  conduct  of  the  conductor.'  Specifica- 
tions: (a)  This  is  an  erroneous  proposition 
of  law.  (b)  Whether  a  given  state  of  facts 
constitutes  contributory  negligence  or  not,  is 
a  question  for  the  Jury  and  not  for  the  court 
to  decide ;  the  charge  was,  therefore,  violative 
of  section  28^  art  6^  of  the  GonstituticML 
(c)  It  has  no  application  to  the  facts  of  this 
case,  as,  under  the  rules,  the  engineer  as  well 
as  the  conductor  was  charged  with  the  duty 
of  executing  the  orders  for  the  movemoit  of 
the  train,  (d)  It  eliminated  the  question  of 
the  plalntHTs  duty,  under  rule  002,  to  de> 
dine  to  obey  any  order  by  the  conductor 
which  involved  the  violation  of  the  rules 
or  peril  to  person  or  property,  and  of  his  con- 
tributory negligence  in  such  regard,  (e)  It 
eliminated  the  question,  under  the  rules,  of 
the  Joint  responsibility  of  the  engineer  and 
conductor  for  the  movement  and  protection 
of  their  trains,  and  of  the  engineer's  contrib- 
utory negligence  in  such  regard,  (f)  It  ex- 
cludes from  the  Jury  Inquiry  as  to  the  man- 
ner in  which  the  plaintiff  may  have  done  the 
work  he  was  directed  to  do.  (g)  It  relieves 
the  plaintiff  from  the  obligation  to  exercise 
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ordinary  care  to  avoid  danger,  (h)  It  er- 
roneously declares  that  no  matter  what  the 
conditions  are,  whether  Itnown  to  the  con- 
ductor or  not,  whether  linown  to  the  plaintiff 
or  not,  the  plaintiff  may  blindly  go  ahead  and 
do  what  he  is  told  to  do.  (1)  It  destroys  the 
defense  of  the  plaintifiTs  contributory  negli- 
gence, and  of  the  sole  negligence  of  the  plain- 
tiff." 

T.  P.  Oothran,  for  appellant.  Wm.  N. 
Graydon,  for  respondent 

POPE,  C.  J.  This  action  of  the  plaintiff 
was  to  recover  damages  of  the  defendant 
because  of  personal  injuries.  The  trial  was 
heard  before  *Jndge  Klugh  and  a  jury.  The 
verdict  was  for  $800  for  the  plaintiff.  An 
appeal  was  taken.  The  history  of  the  facts, 
or  allegations  of  fact,  in  the  pleadings  and 
testimony  was  about  as  follows:  The  plain- 
tiff had  no  knowledge  or  experience  with  the 
railroad  track  and  the  stations  on  defend- 
ant's railroad  from  Columbia,  S.  C,  to  Char- 
lotte, N.  C,  and,  when  called  upon  by  the 
railroad  authorities  to  run  the  train  known 
as  No.  74  from  Columbia  to  Charlotte,  ob- 
jected to  doing  so  because  of  his  want  of 
knowledge  of  these  things;  but  the  defendant 
insisted  that  he  would  do  so  and  agreed  to 
place  him  in  the  hands  of  a  pilot  for  said  trip, 
which  was  done  by  placing  over  him  Capt 
Drake  as  such  pilot,  who  was  the  conductor 
of  said  train  known  as  No.  74.  The  difficul- 
ties of  the  trip  over  said  railroad  at  that  date 
were  greatly  increased  by  reason  of  an  ac- 
cident an  another  line  of  defendant's  system 
of  railroads,  which  necessitated  many  of  de- 
fendant's trains  being  run  on  the  railroad 
from  Columbia  to  Charlotte  and  vice  versa. 
The  pl&intiff,  under  the  pilotage  of  Capt 
Drake,  who  was  conductor  on  train  No.  74, 
started  on  his  trip  on  the  morning  of  June 
8,  1903 — having  lost  sleep  during  the  nights 
of  the  7th  and  8th  of  June,  1903— and  no  ac- 
cident occurred  except  that,  on  account  of  de- 
lays of  his  train,  when  he  reached  the  station 
of  White  Oak,  being  more  than  12  hours  late» 
his  train  lost  its  class  as  No.  74,  and  became 
known  as  "extra  193."  That  when  his  train 
(extra  193)  reached  the  station  known  as  ''Ft. 
Mill,"  he  was  held  25  or  30  minutes.  That 
at  Ft  Mill  the  station  agent,  who  was  also 
the  telegraph  operator,  as  plaintiff  alleges, 
negligently  and  recklessly  gave  the  plaintiff 
the  signal  to  leave  the  station  by  showing 
him  the  "white  board,"  and  also  negligently 
and  recklessly  gave  him  an  order  conferring 
on  extra  193  the  right  of  track  over  No.  73, 
which  was  not  due  to  leave  Charlotte  for 
50  minutes.  That  Charlotte .  was  only  14 
miles  from  Ft  Mill,  and  plaintiff  had  ample 
time  to  have  gone  there.  That  at  that  time 
said  station  agent  knew,  or  ought  to  have 
known,  that  there  was  a  passenger  train  com- 
ing from  Charlotte  and  due  to  leave  Pinevllle, 
<^be  station  above  Ft  Mill,  and  between  that 


place  and  Charlotte,  and  that  a  collision  was 
inevitable.  That  when  he  was  ordered  to 
leave  Ft  Mill,  plaintiff  had  been  on  duty  for 
more  than  20  hours  and  was  in  no  condition 
to  run  his  engine.  That  the  conductor, 
Drake,  who  had  been  ordered  to  pilot  him, 
negligently  and  recklessly  gave  plaintiff  or- 
ders to  leave  Ft  Mill,  when  he  knew,  or 
ought  to  have  known,  that  the  fourth  section 
of  No.  33  was  coming  and  was  bound  to 
collide  with  extra  193.  That  acting  upon  the 
said  orders  and  instructions  from  those  who 
had  a  right  to  direct  his  services,  the  plaintiff 
being  ignorant  of  the  whereabouts  of  the 
passenger  train  and  thinking  that  the  track 
was  clear,  pulled  out  of  Ft  Mill  and  collided 
with  the  passenger  train  before  he  got  to 
Pinevllle,  the  next  station.  That  seeing  a 
collision  inevitable,  he  jumped,  broke  his 
ankle,  etc. 

The  defendant  answered,  denying  the 
charges  of  negligence  and  recklessness,  char- 
ging that  the  accident  was  due  to  the  negli- 
gence of  the  plaintiff,  and  pleading  the  con- 
tributory negligence  of  the  plaintiff,  as  fol- 
lows: As  a  further  defense,  the  defendant 
alleges  that  at  or  about  9  o'clock  a.  m.  of 
June  8,  1903,  the  day  upon  which  the  colli- 
sion occurred,  the  plaintiff  while  acting  as  en- 
gineer of  extra  193,  received  from  the  defend-  ■ 
ant  at  White  Oak,  S.  C,  a  written  order 
that  the  fourth  section  of  train  No.  33,  a 
train  running  in  the  opposite  direction,  would 
run  8  hours  20  minutes  late;  that  the  regular 
schedule  leaving  time  at  Charlotte  of  train 
No.  33  was  8:50  a.  m.,  and  the  leaving  time 
of  said  fourth  section  of  33  at  Charlotte,  ac- 
cording to  said  order,  was  5:10  p.  m.;  that 
the  regular  schedule  leaving  time  at  Pinevllle 
of  train  No.  88  was  9 :11  a.  m.,  and  the  leav- 
ing time  of  said  fourth  33  at  PineTllle,  ac- 
cording to  said  order,  was  5:31  p.  m.;  that 
the  regular  schedule  leaving  time  at  Ft  Mill 
of  train  No.  33  was  9:22  a.  m.,  and  leaving 
time  of  said  fourth  33  at  Ft  Mill,  according 
to  said  order,  was  5:42  p.  m.;  that  said 
fourth  33  was  20  minutes  late,  and«  leaving 
Charlotte  at  5::30  p.  m..  It  passed  Pinevllle, 
without  stopping,  at  5:43  p.  m.,  6^  miles 
north  of  Ft  Mill ;  that  the  plaintiff  with  his 
train,  extra  193,  arrivisd  at  Ft  Mill  at  5:25 
p.  m.,  and  left  that  station  at  5 :48  p.  m.,  go- 
ing in  the  direction  of  Pinevllle;  that  the 
plaintiff  negligently,  carelessly,  and  reckless- 
ly overlooked  the  order  that  he  had  received 
as  aforesaid,  notifying  him  of  the  movement 
of  fourth  33,  and  in  consequence  collided 
"head  on"  with  the  said  fourth  83  between 
Ft  Mill  and  Plneville,  at  or  about  5:52  p.  m.; 
that  the  plaintiff,  when  he  left  Ft  Mill,  knew, 
or  with  the  exercise  of  ordinary  care  should 
have  known,  that  fourth  33  at  that  time  waa 
coming  towards  him  between  Pinevllle  and 
Ft  Mill,  and  that  a  collision  was  Inevitable; 
that  by  the  rules  of  the  company  under  which 
the  plaintiff  was  working,  he  was  jointly  re- 
sponsible with  the  conductor  for  the  move- 
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ment  and  protection  of  his  train.  'The  de- 
fendant alleges  that  the  aforesaid  negligent 
acts  and  omissions  of  the  plaintiff  contributed 
to  his  Injury  in  the  manner  stated,  In  con- 
Junction  with  the  alleged  acts  of  negligence 
on  the  part  of  the  defendant  set  forth  in  the 
complaint" 

The  plaintiff  admitted  that  when  he  arriv- 
ed at  White  Oak  he  passed  three  sections  of 
No.  83,  and  that  he  knew  that  there  was  a 
fourth  section  to  come,  not  only  by  the  sig- 
nals given  and  the  whistles  blown  by  those 
trains,  indicating  another  section  following, 
but  by  a  written  order  handed  to  him  by  the 
agent  at  White  Oak,  reading  as  follows: 
"4th  33,  engine  unknown,  will  run  8  hrs.  20 
m.  late  Charlotte  to  Winnsboro,  and  8  hrs, 
late  Winnsboro  to  Columbia." 

Reference  is  made  to  the  word  **pllot*'  In 
the  rules  of  defendant  railway,  a  pilot  is  thus 
defined:  "A  person  assigned  to  a  train  when 
the  enginenian  or  conductor,  or  both,  are  not 
fully  acquainted  with  the  physical  char- 
acteristics, or  running  rules  of  the  road  or 
portions  of  the  road,  over  which  the  train 
is  to  be  moved."  Rule  105:  "Both  con- 
ductors and  enginemen  are  responsible 
for  the  safety  and,  under  conditions  not 
provided  for  by  rules,  must  take  every  precau- 
Hon  for  their  protection."  Rule  367:  "They 
[conductors]  will  have  charge  of  the  trains  to 
which  they  are  assigned  and  of  all  persons 
employed  thereon.  They  are  responsible  for 
the  safe  and  proper  management  of  such 
trains,  for  the  protection  and  care  of  pas- 
sengers, baggage,  and  freight,  for  a  thorough 
performance  of  duty  by  the  train  employes, 
and  for  the  observance  and  enforcement  of  all 
rules  and  orders  relative  thereto.  ♦  ♦  •  ♦• 
Rule  502:  "They  [enginemen]  are  jointly  re- 
sponsible with  the  conductor  for  the  move- 
ment and  protection  of  their  trains  in  accord- 
ance with  the  rules;  and  while  they  must 
obey  all  proper  orders  by  the  conductors  or 
others,  as  provided  by  the  rules,  they  are  In- 
dividually responsible  for  the  observance  of 
rules  relative  to  their  duties,  and  must  de- 
cline to  obey  any  order  by  the  conductor  or 
any  person  which  Involves  the  violation  of 
such  rules  or  peril  to  person  or  property." 
Special  rule  50:  "Conductors  and  engine- 
men  are  required  to  consult  with  one  another 
and  have  a  thorough  understanding  as  to  the 
meeting  points."  "A  train  receiving  this  or- 
der is  not  required  to  protect  itself  against  op- 
posing extras  unless  directed  by  orders  to  do 
so,  but  must  keep  clear  of  all  regular  trains 
unless  required  by  rule." 

Let  the  report  of  this  case  contain  the 
judge's  charge  and  the  exceptions  thereto. 
We  will  now  pass  upon  these  exceptions. 

1.  The  first  three  relate  to  an  alleged  fail- 
ure of  the  circuit  judge  in  his  charge  to  the 
jury  in  regard  to  the  defense  of  contributory 
negligence.  An  examination  of  the  charge  of 
the  circuit  judge  will  show  it  to  be  in  exact 
accord  with  the  definitions  of  this  court  of 


contributory  negligence.  The  principles  are 
announced  In  Freer  v.  Cameron,  4  Rich.  Law, 
232.  55  Am.  Dec  663;  Cooper  v.  Railway  Co., 
56  S.  C.  91,  95,  34  S.  E.  16.  In  this  latter  case 
this  court  said:  "The  best  definition  of  con- 
tributory negligence  we  have  seen  is  the  fol- 
lowing from  7  Ency.  Law  (2d  Ed.)  371: 
'Contributory  negligence  is  a  want  of  or- 
dinary care  upon  the  part  of  a  person  injured 
by  the  actionable  negligence  of  another,  com- 
bining and  concurring  with  that  negligence 
and  contributing  to  the  Injury  as  a  proximate 
cause  thereof,  without  which  the  injury 
would  not  have  occurred.' "  It  is  thus  seen 
that  contributory  negligence  by  plaintlfl!  can 
never  exist  except  when  the  injury  has  result- 
ed from  the  negligence  of  the  defendant  as  a 
"concurring  proximate  cause."  In  Bowen  v. 
Railway  Co..  58  S.  C.  228,  36  a  E.  590,  this 
exact  definition  has  been  adopted  by  the 
Court.  In  Easier  v.  Railway  Co.,  59  S.  C. 
322,  37  S.  E.  941,  where  the  definition  in  the 
two  previous  cases  of  Cooper  and  Bowen  was 
adopted,  Chief  Justice  Mclver  remarked  as 
follows:  "From  this  as  well  as  what  is  said 
in  Parley  v.  Basket  and  Veneer  Co.,  51  S.  C. 
237,  28  S.  E.  193,  and  in  Dlsher  v.  Railway 
Co.,  55  S.  C.  192, 193,  33  S.  E.  172,  it  is  appar- 
ent  that  the  definition  of  contributory  negli- 
gence can  only  arise  when  the  injury  com- 
plained of  is  the  compound  result  of  both 
plaintiff  and  defendant,  both  contributing  to 
such  result  by  their  combined  and  concurrent 
action  as  a  proximate  cause  of  the  Injury. 
Hence,  as  is  said  by  the  late  Judge  McGowan, 
in  Simms  v.  Railway  Co.,  26  S.  C.  497,  2  S. 
E.,  490,  'Until  A  prima  facie  case  of  negli- 
gence is  made  out  against  the  defendant  there 
can  be  no  such  question  as  that  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff.* " 
In  the  notes  of  the  7th  Ency.  of  Law,  372, 
373,  in  discussing  the  subject  of  contributory 
negligence,  the  learned  author  lays  down  the 
principles  in  exact  accord  with  our  definition. 
In  notes,  page  373,  in  the  American  and 
English  Ency.,  the  author  well  quotes  from 
the  annotator  of  the  American  Decisions: 
"Scarcely  any  theme  In  the  whole  range  of  le- 
gal science  has  been  more  fruitful  In  ad- 
judications than  the  subject  of  contributory 
negligence;  but  the  multiplicity  of  decisions 
on  this  point  has  not  by  any  means  cleared 
it  of  difficulties.  On  the  contrary,  It  has  in 
some  respects  seemed  rather  to  'darken  coun- 
sel' by  the  introduction  of  a  great  variety  of 
metaphysical  refinements  and  subtle  distinc- 
tions." If  contributory  negligence  is  made 
clear  by  the  circuit  judge,  too  many  refine- 
ments had  better  be  obviated  by  him.  It 
seems  to  us  that  where  a  definition  is  broad 
and  true  that  it  is  better  to  adhere  to  the 
same  rather  than  to  follow  the  suggestions 
overly  refined.  We,  therefore,  overrule  these 
exceptions. 

2.  Exception  4.  It  must  always  be  remem- 
bered that  it  is  a  concrete  case  and  not  an 
abstract  one  that  is  under  consideration  oxi 
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appeal  Under  the  rales  of  the  defendant 
company,  when  the  plaintiff  objected  to  tak- 
ing No.  74  oat  of  Columbia  because  he  was 
unacquainted  with  said  dirlslon,  and  had  nev- 
er worked  on  it.  did  not  know  the  road  and 
did  not  care  to  go  out  over  that  diyislon,  the 
master  mechanic  told  the  plaintiff  that  the 
conductor,  Mr.  Drake,  would  pilot  the  plain- 
tiff over  said  road,  and  that  Mr.  Drake  told 
him  of  his  directions  to  act  as  pilot  An  ob- 
servation of  the  rules  of  the  defendant  road 
shows  that  the  engineman,  along  with  the  con- 
ductor are  responsible  for  the  safety  of  their 
train.  S6e  rule  105  and  also  rule  368,  which 
hold  that  conductors  and  enginemen  are 
jointly  responsible.  While  rule  367  provides 
that  conductors  will  have  charge  of  the 
trains  to  which  they  are  assigned,  and  of  all 
persons  employed  therein,  they  are  respon- 
sible for  the  safe  and  proper  management  of 
such  trains,  for  the  protection  and  care  of 
passengers,  baggage,  and  freight,  for  a  thor- 
ough performance  of  duty  by  the  train  em- 
ployes, and  for  the  observance  and  enforce- 
ment of  all  rules  and  orders  relative  thereto. 
When  these  rules  are  considered,  including 
the  appointment  of  the  conductor  as  pilot,  it 
will  be  seen  that  the  circuit  judge  did  not  err 
here  as  complained  of.  The  train  cannot 
move  ordinarily  without  the  order  of  the  con- 
ductor, and,  therefore,  orders  Issued  by  an- 
other department  of  the  railroad  cannot  sn* 
persede  the  authorily  given  under  these 
rules,  to  the  conductor.  This  exception  Is 
overruled. 

3.  Bxceptlon  6.  The  conductor  is  to  a  cer^ 
tain  extent  the  master  of  the  railroad  train, 
and  when  injury  is  produced  by  his  negli- 
gence in  carrying  out  the  purposes  of  his  ap- 
pointment, the  defendant  railroad  is  respon- 
sible therefor.    This  exception  is  overruled. 

4.  Bxceptlon  6.  Brror  was  assigned  be- 
cause the  circuit  judge  charged  plaintiff's 
third  request.  We  think  there  was  no  error 
here.    This  exception  is  overruled. 

6.  Exception  7.  When  the  circuit  judge 
charged  the  tenth  request  of  the  plaintiff, 
"That  a  servant  obeying  the  instructions  of 
the  representatives  of  the  master  on  the  spot 
is  not  guilty  of  contributory  negligence  in  so 
obeying  said  master,"  he  committed  no  error. 
Carson  y.  Railway  Co.,  68  S.  C.  55,  46  S.  B. 
625.    This  exception  is  overruled. 

Exception  8.  The  error  assigned  to  the  cir- 
cuit judge  is  in  charging  plaintifTs  eleventh 
request:  "That  the  fact  that  the  servant's 
work  is  done  in  the  presence  and  under  the 
immediate  direction  of  the  master's  foreman, 
or  conductor  in  this  case,  is  equivalent  to 
the  assurance  by  the  master  that  the  servant 
may  safely  proceed  to  the  work  required  of 
him,"  eta  This  was  not  error.  See  Carson 
y.  RaUway,  68  S.  C.  55,  46  8.  B.  525.  This 
exception  is  overruled. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be,  and  it  Is, 
hereljy  affirmed. 


OS  S.  C.  BUB) 
STATE  v.  SMAIXS  et  al. 

(Supreme  Court  of  South  Carolina.    March  16» 
1906.) 

1.  HouiciDB  —  Evidence  —  Conduot  op  Ao- 

OUSED. 

On  trial  for  murder,  evidence  that  accused 
were  under  the  influence  of  liquor  prior  to  the 
killing,  and  shot  off  their  guns  several  times, 
and  that  their  conduct  was  threatening  toward 
a  third  person  a  short  time  before  the  homicide, 
and  that  after  the  homicide,  carrying  their 
guns,  they  went  to  the  home  of  deceaseid,  was 
admissible. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide,  |  341.] 

2.  Same. 

EiYidence  that  accused,  on  trial  for  murder, 
was  in  the  habit  of  cursing,  was  immateriaL 
8.  Grand  Jubt— Dbawino— Ibbbgulaeitze&^ 
Waiveb. 

Where  the  jury  commissioner,  in  drawing 
a  grand  jury,  instead  of  following  the  provi- 
sions of  Cr.  Code  1902,  §  39,  providing  that  the 
persons  whose  names  are  first '  drawn,  to  the 
number  required,  shall  be  returned  as  grand 
jurors,  and  those  afterwards  drawn,  as  trial 
jurors,  assigned  to  the  grand  jury  as  their 
names  were  drawn  those  persons  whom  he  sup- 
posed best  qualified  for  grand  jury  duties,  was 
an  irregularity,  and  where  known  to  defendants 
before  the  trial  was  waived  where  no  objection 
was  made  under  Civ.  Code  1902,  |  2947.  pro- 
viding that  no  Irregularity  in  drawing  jurors 
shall  set  aside  the  verdict  unless  the  party 
objecting  was  injured  by  the  irregularis,  or 
objection  was  made  before  return  of  the  verdict. 

Appeal  from  General  Sessions  Circuit  Court 
of  Darlington  County;  Dantzler,  Judge. 

Bob  Smalls  and  John  Nail  were  convicted 
of  murder,  and  appeal.    Affirmed. 

Geo.  W.  Brown,  for  appellants  Solicitor 
Johnson,  for  the  State; 

WOODS,  J.  Upon  their  trial  In  the  court 
of  General  Sessions  for  Darlington  county. 
Bob  Smalls  and  John  Nail  were  convicted  of 
the  murder  of  Frank  Scott,  with  a  recom- 
mendation to  mercy  as  to  John  NalL  The 
presiding  judge,  Hon.  Ohas.  G.  Dantzler,  sen- 
tenced Bob  Smalls  to  be  executed  on  ^ay 
5,  1905,  and  John  Nail  to  imprisonment  for 
life. 

1.  The  deceased  was  shot  to  death  on  the 
public  highway.  In  their  appeal  the  defend- 
ants first  complain  of  the  admission  of  evi- 
dence to  the  effect  that  while  walking  on 
the  public  road  on  their  way  to  the  place 
where  the  killing  occurred,  they  were  under 
the  influence  of  liquor  and  shot  off  their 
guns  several  times;  that  their  conduct  was 
boisterous  and  threatening  toward  Jackson 
Granville,  who  overtook  them  a  short  time 
before  the  homicide,  and  that  after  the  homi- 
cide had  been  committed,  still  carrying  their 
guns,  they  went  to  the  home  of  deceased. 
The  same  point  was  made  in  State  ▼.  Miller, 
73  S.  C.  877,  58  S.  B.  426,  where  the  facts 
were  remarkably  similar.  In  that  case  the 
court  said:  "The  general  rule  is  that  proof 
of  distinct  and  independent  offmses  is  fioC 
admissible  on  the  trial  of  a  person  accused 
of  crlme^  but  th'ere  are  excepUo&B  to  or 
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modifications  of  this  general  rule,  bm  where 
such  eyidence  reasonably  tends  to  show  the 
'malice,  intent,  or  motiye  of  the  defendant 
with  respect  to  the  crime  charged,  or  where 
the  offense  is  so  closely  connected  with  the 
crime  charged  as  to  bring  it  within  the  rule 
of  res  gestae.  Wharton's  Crim.  Evid.  (8th 
'  Ed.)  §§  30-^7.  See,  also,  a  full  and  elaborate 
note  to  People  y.  Molineuz  (N.  Y.)  61  N.  E. 
286,  62  L.  R.  A.  IdS.  The  testimony  admit- 
ted tended  to  show  that  the  defendants  were, 
a  short  time  before  the  homicide,  approaching 
the  place  where  it  occurred  armed  with  a 
deadly  weapon  and  with  a  mind  ready  for 
mischief.  The  conduct,  actions,  and  general 
behayior  of  the  accused  immediately  before 
the  killing  are  admissible  to  show  that  he 
was  armed  and  in  a  yidous  humor.  4  Elliott 
on  Byid.  §  8029."  See,  also.  State  y.  Smith, 
12  Rich.  Law,  430;  State  y.  Thrailkill,  71 
a  C.  140,  60  S.  E.  551. 

It  is  next  submitted  the  circuit  judge  com- 
mitted the  error  of  requiring  John  Nail  to 
testify  as  to  his  shooting  along  the  public 
road  before  the  homicide  and  thus  incrimi- 
nate himself,  shooting  on  the  highway  with- 
out Just  cause  or  excuse  being  a  statutory 
misdemeanor.  The  record  does  not  bear  out 
this  charge  of  error.  After  Nail  on  cross- 
examination  had  testified  without  objecticm 
to  his  shooting  on  the  public  road  before 
reaching  the  place  where  the  homicide  oc- 
ccrred,  defendant's  counsel  objected  ''to  fur- 
ther testimony  as  to  shooting  along  the  road 
at  other  places  than  at  the  place  of  homi- 
cide." This  objection  was  oyerruled,  and  de- 
fendant's counsel  did  not  until  then  make  the 
point  that  defendant  had  the  right  to  refuse 
to  answer  as  to  shooting  along  the  highway 
prior  to  the  homicide.  It  is  true,  the  point 
was'  not  sustained,  but  no  further  question 
was  asked  or  answered  about  shooting  ex- 
cept that  wliich  was  done  at  the  time  and 
place  of  the  homicide. 

2.  It  is  further  insisted  that  testimony  ad- 
duced, on  the  cross-examination  of  John  Nail, 
that  Bob  Smalls  was  in  the  habit  of  cursing, 
was  irreleyant  and  prejudicial.  This  witness 
subsequently  testified  that  Smalls  cursed  that 
day.  We  are  unable  to  see  how  the  eyidence 
as  to  his  being  in  the  habit  of  using  profane 
language  could  haye  affected  the  result  of 
the  case. 

8.  It  is  next  earnestly  insisted  that  there 
was  such  illegality  in  the  drawing  of  the 
grand  Jurors  by  whom  the  bill  was  found 
and  of  the  petLt  Jurors  by  whom  the  defend- 
ants were  conyicted,  that  the  whole  trial  was 
a  nullity.  Under  section  89,  of  the  Criminal 
Code  of  1902,  "the  persons  whose  names  are 
first  drawn,  to  the  number  required,  shall  be 
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returned  as  grand  Jurors,  and  those  after- 
wards drawn,  to  the  number  required,  shall 
be  Jurors  for  trials."  It  appears  from  the 
affidaylt  of  the  Jury  commissioner,  that  in- 
stead of  following  the  statutory  method,  they 
assigned  to  the  grand  Jury  as  their  names 
were  drawn  those  persons  whom  they  re- 
garded best  qualified  for  grand  Jury  duties, 
leaying  the'  others  drawn  for  the  petit  Jury. 
As  expressed  in  the  affidaylt,  "the  whole  36 
as  drawn  were  not  assigned  to  the  petit  Jury, 
nor  were  the  whole  12  as  drawn  assigned 
to  the  grand  Jury,  but  as  the  grand  and  petit 
Jurors  were  drawn  together  the  assignments 
to  the  one  or  the  other  yenires  were  made, 
assigning  as  aforesaid,  as  we  saw  it,  the  best 
business  men  to  the  grand  Jury."  It  does  not 
appear  this  irregularity  was  not  known  to 
defendants  before  the  trial,  and  yet  no  ob- 
jection was  then  made  that  the  bill  Was  not 
found  by  a  legal  grand  Jury  or  that  the  petit 
Jurors  were  not  legally  drawn;  on  the  con- 
trary, the  objection  is  made  for  the  first 
time  in  this  court  Section  2947  of  the  Ciyil 
Code  of  1902  proyides:  '*Nor  irregularity  of 
any  writ  of  yenire  facias,  or  in  the  drawing, 
summoning,  returning  or  empanelling  of  Ju- 
rors, shall  be  sufficient  toset aside  the  yerdlct, 
unless  the  party  making  the  objection  was 
injured  by  the  irregularity,  or  unless  ,the  ob- 
jection was  made  before  the  returning  of  the 
yerdict"  This  applies  to  grand  as  well  as 
petit  Jurors.  State  y.  Jeflcoat,  26  S.  0.  114, 
1  S.  B.  440.  There  is  no  substantiye  eyi- 
dence that  the  defendants  were  injured  by 
the  irregularity. 

We  do  not  think  the  method  of  drawing 
the  Jury  was,  as  defendant's  counsel  con- 
tends, more  than  an  irregularity  and  such  a 
fatal  defect  an  to  leaye  the  court  without  Ju- 
risdiction to  try  the  defendants.  There  is 
no  allegation  or  proof  that  those  who  com- 
posed the  Juries  were  not  probi  et  legales 
homines,  that  is,  good  and  lawful  men  com- 
petent to  act  as  Jurors,  and  statutes  which 
prescribe  the  time  and  manner  of  selecting 
Jurors  are  usually  regarded  as  directory. 
State  y.  Baldwhi,  2  Hill,  379;  State  y.  Black- 
ledge,  7  Rich.  Law,  838;  State  y.  Clayton,  11 
Rich.  Law,  681 ;  State  y.  Boyd,  66  S.  a  882, 
34  S.  B.  661 ;  State  y.  Berkeley,  64  S.  C.  194, 
41  S.  B.  961 ;  State  y.  Johnson,  66  S.  C.  23, 
44  S.  E.  58;  Rhodes  y.  Ry.  Co.,  68  S.  a  484, 
47  S.  E.  689. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed,  and 
that  the  case  be  remanded  to  that  court  toe 
the  purpose  of  haying  a  new  day  assigned 
for  the  execution  of  the  sentence  of  Bob 
Smalls  heretofore  imposed. 


978 


53  SOUTHEASTERN  REPORTER. 


(S.a 


(74  S.  C.  42) 

McOREARY  et  al.  v.  COGGESHALL  et  al. 

(Supreme  Court  of  South  Carolina.    March  15, 
1906.) 

1.  Wills  — Remainders  —  Constbuotion  — 
Mebgeb  of  Estates— Defeat  of  Intermedi- 
ate Remainder. 

Testator  devised  certain  property  to  A,, 
and,  in  case  of  his  death  leaving  issue,  then  in 
such  case  to  such  issue  in  fee,  but  in  default 
of  issue  to  B.  Held,  to  vest  the  fee  in  B.  after 
the  termination  of  the  life  estate,  with  the  con- 
tingent remainders  limited  thereon,  and,  where 
B.  acquired  the  life  estate,  the  contingent  re- 
mainders thereby  merged  into  the  fee,  if  not 
contrary  to  intent  of  parties. 

[Ed  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills.  §  1440;  vol.  43,  Cent.  Dig. 
Remainders,  f  7.J 

2.  Evidence— Ancient  Documents. 

'  The  genuineness  of  a  letter  written  70  years 
ago  may  be  proved  by  comparison  with  writings 
of  the -author  known  to  be  genuine. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig  Evidence,  §  2381.] 

3.  Acknowledgment— Validity. 

St,  1804  (5  St.  at  Large,  p.  479)  provided 
that  clerks  of  the  courts  of  record  shall  be  ex 
officio  justices  of  the  quorum.  A  justice  of  the 
quorum  was  a  magistrate  authorized  to  take  pro- 
bates under  act  1878  (7  St.  at  Large,  p.  ^7). 
Held,  that  a  deed  executed  before  one  Bruce, 
"U.  Q.,"  is  valid;  the  letters  signifying  "Unum 
Quorum,'*  and  the  omission  of  his  official  title 
did  not  affect  the  probate. 

[Ed  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Acknowledgment,  §  164.] 

4.  Ejectment— Evidence— Nonsuit. 

In  ejectment,  letters  of  defendants'  grantee 
in  connection  with  several  deeds,  parol  evi- 
dence of  successive  possessions,  and  admissions 
of  those  who  held  the  land  successively,  held 
sufficient  to  justify  the  court  in  not  granting  a 
nonsuit,  on  ground  of  total  failure  of  proof  of 
the  locus  in  quo. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;    Aldricb,  Judge. 

Action  by  James  H.  McCreary  and  others 
agalnsts  A.  C.  Coggeshall  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Aflirmed. 

Dargan  &  Coggeshall  and  Woods  &  Mac- 
farland,  for  appellants.  H.  H.  McClelland 
and  Spears  &  Dennis,  for  respondents. 

An  opinion  was  filed  in  this  case  on  the 
21st  day  of  October,  1905,  but  on  petition  for 
rehearing  the  following  order  was  made  No- 
vember 2,  1905: 

PER  CURIAM.  Since  the  hearing  and  de- 
cision of  this  cause,  Mr.  Justice  WOODS  has 
recalled  the  fact,  which  be  had  entirely  over- 
looked, that  the  question  of  the  effect  of 
section  109  of  the  Code  of  Civil  Procedure 
of  1902  on  the  rights  of  remainderm^i  was 
involved  in  a  cause  pending  in  the  coTirt  of 
common  pleas  In  which  he  had  been  one  of 
counsel.  The  views  of  the  court  on  this 
point  are  not  questioned  in  the  petition  for 
rehearing,  but  at  the  request  of  Mr.  Justice 
WOODS,  made  for  the  reason  above  stated, 
the  cause  is  opened  so  that  argument  on 
this  point  may  be  heard  by  the  court  without 
bis  participation.    As  the  cause  is  to  be  re- 


opened, counsel  will  be  heard  also  on  the 
issues  referred  to  in  the  petition  for  re- 
hearing. 

It  is  therefore  ordered  that  the  cause  be 
set  down  for  rehearing  at  the  November  term, 
1905,  of  this  court,  upon  the  call  of  the 
Fourth  circuit 

The  case  was  reargued  at  November  term« 
1905;  Mr.  Justice  WOODS  sitting  at  the  re- 
quest of  all  counsel,  and  the  question  of  the 
effect  of  section  109,  Code  Civ.  Proc.  1902. 
on  rights  of  remaindermen  having  been  with- 
drawn. 

WOODS,  J.  A  judgment  was  recovered  by 
the  plaintiffs  for  the  possession  of  a  tract 
of  land  containing  630  acres,  and  defeodants 
appeal. 

As  it  is  necessary  at  every  point  of  the 
discussion  to  have  in  view  the  precise  terms 
of  certain  portions  of  the  will  of  Thomas 
Hunter,  under  which  both  parties  claim  title, 
they  are  here  set  out  in  full : 

''Item.  /  lend  to  my  granddaughter^  Mary 
Ann  Coleman,  for  and  during  the  term  of  her 
nature^  life  and  no  longer,  all  my  lands 
situate,  lying  and  being  on  Belly  Ache,  in- 
cluding George  King's  old  place,  and  also 
Henry  King's  supposed  to  contain  nine  hun- 
dred acres,  and  also  four  negroes,  Carolina, 
Sarah  and  her  two  children,  and  the  future 
issue  and  increase  of  the  females.  It  is  my 
will  and  desire  that  my  executors  retain  and 
manage  the  said  land  and  negroes  for  the 
benefit  of  my  granddaughter  until  she  ar- 
rives to  the  age  of  twenty-one  or  marriage, 
and  then  to  be  delivered  over  to  her;  and 
in  case  my  said  grandaughter,  Mary  Aim 
Coleman,  should  die  leaving  issue  of  her  body 
then  living,  then  to  him  or  her,  or  them  so 
living,  and  to  their  heirs  and  assigns  for- 
ever; but  in  case  the  said  Mary  Ann  Coleman 
should  die  leaving  no  issue  of  her  body  liv- 
ing at  the  time  of  her  death,  then  I  give, 
devise  and  bequeath  all  the  aforesaid  land 
and  negroes  to  my  son,  Morris  TT.  Hunter, 
his  heirs  and  assigns  forever, 

"Item.  /  give,  devise  and  bequeath  unto  my 
son,  Morris  W.  Hunter,  his  heirs  and  assigns 
forever,  all  the  rest  and  residue  of  my  real 
and  personal  estate  of  what  kind  or  nature  so- 
ever, and  wheresoever  situate  or  being,  and 
also,  after  the  death  of  my  wife,  Margaret 
Hunter,  I  give,  devise  and  bequeath  all  the 
real  and  personal  estate  hereinbefore  loaned 
to  her,  to  him  the  said  M.  W.  Hunter,  his 
heirs  and  assigns  forever. 

"Lastly.  I  do  hereby  nominate  my  son, 
Morris  W.  Himter,  and  my  friends,  Samuel 
Bacot  and  James  R.  Ervin,  executors  of  this 
my  last  will  and  testament" 

2.  We  have  italicized  the  portions  requir- 
ing special  attention.  Thomas  Hunter  died 
about  1831,  leaving  surviving  him  his  chil- 
dren, William,  Morris,  and  Rachel,  and  his 
grandchild,  Mary  Ann  Coleman.  Mary  Ann 
Coleman  married  Samuel  McCreary,  and  died 
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In  1902,  at  the  age  of  90  years,  leaving  sur- 
viving her  children,  the  plaintiffs,  J.  H.  Mc- 
Creary,  J.  A.  McCreary,  Susan  Hawthorne, 
Mary  McClelland,  and  Mattie  Massey,  who 
now  claim  the  land  in  dispute  as  "issue  of 
her  body  living"  at  the  time  of  her  death, 
under  the  second  item  of  the  will.  .We  first 
consider  the  case  on  the  assumption  that 
there  was  evidence  to  the  effect  that  Morris 
W.  Hunter,  one  of  the  heirs  and  the  residuary 
devisee  of  Thomas  Hunter,  acquired  title 
to  the  life  estate  of  Mary  Ann  McCreary, 
n6e  Coleman,  and  that  the  defendants,  or 
at  least  one  of  them,  derived  title  to  the 
land  and  possession  of  it  through  him.  The 
defendants,  talcing  the  position  that  the 
plaintiffs  took  under  the  will  a  remainder 
contingent  on  surviving  their  mother,  the  life 
tenant,  the  fee  being  in  Morris  W.  Hunter, 
the  residuary  devisee,  pending  the  contin- 
gency upon  which  plaintiffs  should  take,  con- 
tended, if  Morris  W.  Hunter,  owner  of  the 
fee,  did  acquire  the  life  estate  of  Mary  Ann 
Coleman,  it  became  immediately  merged  in 
the  fee,  which  he  already  held,  and  the  con- 
tingent remainder,  being  thus  left  without 
any  particular  estate  to  support  it,  would  be 
defeated.  The  circuit  judge  refused  to  so 
charge,  but,  on  the  contrary,  instructed  the 
jury  the  contingent  remainder  intervening 
between  the  life  estate  and  the  fee  prevented 
a  merger. 

There  can  be  no  doubt  that  the  limitation 
to  the  issue  of  Mary  Ann  Coleman,  and,  In 
default  of  such  issue,  to  Morris  W-  Hunter, 
created  a  contingent  remainder  with  a  double 
aspect,  and  not  an  executory  devise.  It  Is 
said  in  Feame  on  Remainders,  39S-395: 
"Lord  Mansfield,  in  the  voice  of  the  court, 
said  it  was  perfectly  clear  and  settled  that, 
where  an  estate  can  take  effect  as  a  remain- 
der, it  shall  never  be  construed  an  executory 
devise  or  springing  use.  And  Lord  Kenyon, 
chief  justice,  in  delivering  the  opinion  of 
the  court,  said,  if  ever  there  existed  a  rule 
respecting  executory  devises  which  had  uni- 
formly prevailed  without  any  exception  to 
the  contrary,  it  was  that  which  was  laid 
down  by  Lord  Hale,  in  the  case  of  Purefoy  v. 
Rogers,  that,  where  a  contingency  is  limited 
to  depend  on  an  estate  of  freehold  which  is 
capable  of  supporting  a  remainder,  it  shall 
never  be  construed  to  be  an  executory  devise, 
but  a  contingent  remainder  only  and  not 
otherwise.  From  the  last  noticed  case,  and 
that  of  Hopkins  v.  Hopkins  therein  referred 
to,  it  appears  that  where  the  contingent  es- 
tate may,  in  the  nature  of  its  original  limita- 
tion, take  effect  during,  or  by  the  time  of  the 
determination  of,  the  particular  estate  (sup- 
posing that  particular  estate  to  take  place), 
the  possibility  or  probability  of  Its  not  doing 
so.  In  the  common  course  of  things,  or  from 
its  relation  to  other  limitations,  interposed 
by  the  testator,  will  not  take  it  out  of  the 
general  rule  that  denies  the  construction  of  an 
executory  devise  to  a  limitation  that  may 
take  effect  as  a  contingent  remainder."   This 


is  conclusive  against  the  contention  of  the 
respondent  A  reading  of  the  will  shows 
that  the  limitation  to  the  children  of  Mary 
Ann  'Coleman  who  survived  her  would  take 
effect,  if  at  all,  at  her  death.  Mary  Ann 
Coleman's  life  estate  was  the  particular  es- 
tate to  support  the  remainder,  which  could 
take  effect  immediately  on  its  determination. 
Hence,  under  the  rule  stated  by  Mr.  Feame, 
it  could  not  be  an  executory  devise.  Mc- 
Elwee  V.  Wheeler,  10  S.  C.  392;  Faber  v. 
Police,  10  S.  C.  376;  Feame  on  Rem.  373; 
2  Wash,  on  Real  Prop.  625.  The  residua i-y 
devise  to  Morris  W.  Hunter  vested  in  him 
the  fee  after  the  life  estate,  with  the  con- 
tingent remainders  limited  thereon.  Hopkins 
V.  Mazyck,  Rich.  Eq.  Cases,  263;  Williams 
V.  Klbler,  10  S.  C.  414. 

The  general  rule  that  a  life  estate  is 
drowned  or  merged  in  the  fee,  when  acquired 
by  the  owner  of  the  fee  to  the  destruction 
of  an  intervening  contingent  remainder,  is 
too  deeply  imbedded  In  the  common  law  to 
be  now  judicially  questioned.  Whenever  this 
application  of  the  doctrine  of  merger  has  been 
under  discussion  by  writers  on  the  common 
law,  the  leading  case  of  Purefoy  v.  Rogers, 
decided  in  1672,  and  reported  in  2  Saunders, 
380,  in  which  the  doctrine  is  laid  down,  has 
been  followed.  The  rule  is  thus  comprehen- 
sively stated  in  2  Wash,  on  Real  Prop.  638: 
"At  conunon  law  there  were  various  ways 
in  which  a.  contingent  remainder  might  be 
defeated,  by  destroying  the  particular  estate 
on  which  the  remainder  depended  before  It 
vested.  It  might  be  done  by  a  feoffment  or 
forfeiture,  or  by  the  inheritance  descending 
upon  the  tenant  and  merging  his  particular 
estate  in  itself,  or  by  the  particular  estate  and 
the  Inheritance  becoming  united  by  convey- 
ance or  act  of  the  parties,  since  the  outstand- 
ing of  a  contingent  remainder  would  not 
prevent  the  merging  of  the  two ;  it  not  being 
an  intervening  estate."  It  is  remarkable  that 
a  somewhat  careful  search  has  disclosed  very 
few  cases  In  American  courts  in  which  the 
precise  point  was  Involved.  In  a  text-book  of 
high  rank  our  own  case  of  Mangum  v.  Pies- 
ter,  16  S.  C.  316,  Is  cited  as  authority  for  the 
proposition  that,  "where  the  particular  estate 
merges  in  inheritance  either  by  the  act  of  the 
particular  tenant  or  by  the  descent  to  him  of 
the  inheritance  after  the  particular  estate 
has  taken  effect,  intermediate  contingent  re- 
mainders are  destroyed." 

It  is  true  the  court  held  in  that  case  a  life 
estate  became  merged  In  the  remainder  when 
it  was  purchased  by  the  remainderman,  but 
the  remainder  there  under  discussion  was 
held  to  be  vested,  and  the  limitation  over  an 
executory  devise,  and  not  a  contingent  re- 
mainder. The  subject  of  the  barring  of  in- 
tervening contingent  remainders  by  merger 
could  not  therefore  arise,  and  was  neither 
discussed  nor  decided.  Nor  was  the  precise 
point  here  under  consideration  necessarily 
involved  in  Bouknight  v.  Brown,  10  S.  C.  155: 
170,  as  will  be  found  on  examination  of  the 
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facts  of  the  case;  but  In  the  course  of  the 
discussion  the  court  uses  this  language :  ^A 
contingent  remainder  may  be  destroyed  at 
common  law  by  fine  or  recovery,  by  merger 
of  the  particular  estate,  or  by  any  displace- 
ment thereof,  and  this  is  the  great  and 
essential  difference  between  a  contingent  re- 
mainder and  executory  devise.'*  Bedfem  t. 
Middleton,  Bice,  459,  decided  that  alienation 
by  the  life  tenant  by  deed  of  feoffment  with 
livery  of  seisin  operated  as  a  forfeiture  of 
the  life  estate,  resulting  in  the  destruction 
of  the  contingent  remainder  depending  upon 
the  life  estate  as  the  particular  estate  sup- 
porting it  To  the  same  effect  are  Faber  ▼. 
Police,  10  S.  C.  376;  McBlwee  v.  Wheeler, 
10  S.  a  392;  and  Snelling  y.  Lamar,  32  S.  C. 
72,  10  &  B.  825,  17  Am.  St  Rep.  835.  While 
the  possibility  of  destroying  contingent  re- 
mainders by  merger  was  not  involved  In 
those  cases,  yet  forfeiture  by  deed  of  feoff- 
ment, with  livery  of  seisin  and  merger,  have 
equal  common-law  sanction  as  methods  of 
barring  contingent  remainders,  and  the  re- 
marks of  Chief  Justice  Mclyer,  in  Bank  y. 
Oarlington,  64  8.  G.  418,  426,  82  8.  B.  613, 
as  to  the  former,  apply  also  to  the  latter: 
'There  is  no  doubt  that  under  the  conunon 
law  of  Bngland  a  tenant  for  life  could  bar 
contingent  remainders  by  executing  a  deed 
of  feoffment  with  livery  of  seisin,  and  there 
Is  as  little  doubt  that  this  portion  of  the  com- 
mon law  became  a  part  of  the  law  of  this 
state  by  virtue  of  the  act  of  1712,  incorpo- 
rated in  Gen.  St  1882,  |  2738."  The  act  of 
1883  (18  St  at  Large,  p.  430;  1  CiY.  Code 
1902,  §  2465)  provides  that  ''no  estate  in 
remainder,  whether  vested  or  contingent 
shall  be  defeated  by  any  deed  of  feoffment 
wittL  livery  of  seisin.**  However  unfortunate 
it  may  be  regarded  that  our  statute  was  not 
modeled  after  the  Bnglish  statute  8  ft  9  Vict 
c  106,  and  thus  made  comprehensive  enough 
to  prevent  the  unjust  destruction  of  the 
rights  of  contingent  remaindermen  by  merger 
and  other  artificial  means,  the  court  cannot 
extend  the  statute  beyond  its  jdain  meaning. 
But  even  if  the  statute  had  expressly  pro- 
vided against  the  destruction  of  contingent 
remainders  by  merger,  it  could  have  no  effect 
to  defeat  a  right  acquired  by  merger  before 
the  enactment  of  the  statute.  Here,  if  Mor- 
ris W.  Hunter  acquired  the  preceding  life 
estate,  and  thus  defeated  the  contingent  re- 
mainder, this  was  accomplished,  and  his 
rights  and  the  rights  of  those  claiming  under 
him  were  vested  long  before  the  act  was 
passed.  The  possibility  of  defeating  it 
might  have  been  taken  away  by  statute,  but 
after  it  had  been  actually  destroyed,  and 
the  entire  unlimited  title  acquired  by  Hunter, 
his  title  could  not  be  altered  by  statute. 
Bank  y.  Garlington,  54  8.  C  429,  32  8.  B.  513. 
The  drcnlt  judge  was  therefore  In  error  in 
saying  to  the  jury  that  the  life  estate  could 
not  merge  in  the  fee  because  of  the  Interven- 
ing contingent  remainder,  but  the  unsound- 


ness of  the  reason  glyen  manifestly  could 
not  ayail  appellants,  if  merger  was  prevented 
by  any  other  circumstance  apxiearing  from 
the  imdisputed  evidenced  This  brings  us  to 
the  difficult  inquiry  as  to  the  ettect  of  the  in- 
tention of  the  parties. 

Inasmuch  as  there  seems  to  be  considerable 
doubt  as  to  the  state  of  the  law  on  this  sub- 
ject In  South  Carolina,  a  statement  of  the 
rule  obtaining  elsewhere  and  a  brief  review 
of  our  decisions  seems  desirable.  The  view 
generally  held  is  that  merger  Is  not  f ayored 
in  the  courts  of  law  or  equity,  and  in  equity, 
at  least  it  will  not  take  place  if  opposed  to  the 
intention  of  the  parties  either  actually  proved 
or  implied  from  the  ftict  that  merger  would  be 
against  the  Interest  of  the  party  in  whom  the 
several  estates  or  interests  haye  united.  This 
doctrine  is  sustained  by  an  unbroken  current 
of  authority  in  the  other  states  of  the  Union 
and  in  Bngland.  IV>rbe8v.Moffet  18yes.  884; 
Ins.  Co.  V.  Murphy,  111  XJ.  8.  738,  4  Sup.  Ct 
679,  28  Lu  EU.  582;  Welsh  v.  Phillips  (Ala.)  25 
Am.  Bep.  679;  Jackson  y.  Belf  (Fla.)  8  South. 
184;  Knowles  y.  Lawtcm  (Oa.)  68  Am.  Dec 
290;  Westhelmer  v.  Thompson  G^daho)  32 
Pac  205;  Temple  v.  WhltUer  aiL)  7  N.  B.  642; 
Thomas  y.  Simmons  (Ind.)  2  N.  B.  204; 
Shlmer  y.  Hammond  ffowa)  1  N.  W.  666; 
Bank  y.  Webb  (Mich.)  23  N.  W.  51;  Hor- 
ton  y.  Maffltt  (Minn.)  100  Am.  Dec  222; 
Bassett  y.  O'Brien  (Mo.)  61  8.  W.  107;  Matt- 
hews v.  Jones  (Neb.)  66  N.  W.  622;  Salvage 
V.  Haydock  (N.  H.)  44  Atl.  696;  Gore  y.  Brian 
(N.  J.  (3h.)  35  Atl.  897;  Gardner  y.  Astor  (N. 
Y.)'3  Johns.  Ch.  53,  8  Am.  Dec  465;  Watson 
V.  Mortgage  A  Investment  Co.  (Or.)  8  Pac 
548;  Bryar's  Appeal  (Pa.)  2  Atl.  844 ;  Dodge 
y.  Hogan  (B.  I.)  31  AtL  268;  Hapgood  Shoe 
Oc  y.  Bank  (Tex.  Cly.  App.)  66  8.  W.  995; 
Carpenter  y.  Gleason  (Vt)  4  Atl.  706;  Boror 
y.  Ferguson  (Va.)  31  8.  B.  817;  Stewart  y. 
Eaton  (Wash.)  55  Pac  314.  It  is  argued, 
however,  that  the  rule  is  different  in  this 
state,  and  that  something  more  than  even 
actual  proof  of  the  intention,  as  a  part  of  the 
principal  contract  from  which  merger  would 
usually  result  Is  necessary  to  prevent  it;  that 
an  express  contract  separate  and  distinct 
must  be  proved.  It  cannot  be  d^iied  our 
cases  are  in  some  confusion,  and  it  is  there- 
fore desirable  to  reconcile  them  as  far  as 
possible  and  state  the  true  rule. 

In  none  of  our  earlier  cases  on  the  subject 
of  merger  is  the  effect  of  intention  conslderod 
and  we  therefore  commence  with  the  case  of 
Agnew  y.  Bailroad  Co.,  24  8.  0.  18,  68  Am. 
Bep.  287.  In  this  case  it  was  not  necessary 
to  go  further  than  to  hold  that  an  express 
separate  agreement  Incorporated  In  the  deed 
made  to  the  mortgagee  that  the  mortgsge 
should  remain  open  for  his  protection  pre- 
yented  merger;  but  effect  was  glyen  to  this 
paper,  not  because  It  was  incorporated  in  the 
deed  or  was  in  writing,  but  as  the  expression 
of  an  intention  that  the  mortgage  should  not 
merge.  The  court  says,  quoting  from  2 
Pomeroy's  Eq.  |  791:  «*'If  the  intention  ham 
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been  expressed,  it  controls,'  **  etc.  In  his  dis- 
senting opinion  Mr.  Justice  Mclver  says: 
''Bnt,  in  addition  to  this,  the  fact  that  the 
intention  which,  according  to  the  authorities 
relied  on,  determine  the  question  of  merger, 
fs  expressed  in  writing,  cannot  be  decisive. 
It  may  facilitate  proof  of  the  existence,  but 
it  cannot  give  it  an  effect  which  it  would  not 
otherwise  have.  According  to  those  author- 
ities, if  the  intention  that  there  shall  be  no 
merger  is  ascertained,  whether  by  express 
proof  or  implied  from  the  circumstances,  it 
controls.  I  do  not  see  how  it  is  possible  that 
the  mode  in  which  it  is  ascertained  can  affect 
its  nature  or  effects.  It  is  true  that  there 
are  some  things  which  are  required  to  be  in 
writing,  as,  for  example,  a  contract  for  the 
sale  of  land,  which  have  no  efficacy  unless  so 
expressed;  but  this  is  not  of  that  class."  In 
Navassa  Guano  Ck>.  y.  Richardson,  26  S.  G. 
401,  2  S.  E.  807,  the  mortgage  was  held  to  be 
merged  by  the  acceptance  of  the  mortgagee 
of  the  mortgagor's  interest,  on  the  ground 
that  there  was  not  only  no  proof  of  an  ex- 
press agreement  against  merger,  as  in  Agnew 
V.  Railroad  Co.,  supra,  but  not  a  word  of  evi- 
dence tending  to  show  any  intention  against  it 
While  in  this  case  the  statement  of  the 
eontroUing  influence  of  intention,  quoted  from 
Jones  on  Mortgages  and  Pomeroy's  Eq.  Juris- 
prudence, seems  to  be  recognized,  it  is  held 
to  have  no  application  to  the  case  of  a  mort- 
gagee taking  a  conveyance  of  the  land  as  a 
satisfaction  of  his  mortgage,  for  the  reason 
that  the  mortgagee  in  this  state  has  no  estate 
in  the  land,  but  a  lien  upon  it,  and  anything 
he  takes  in  satisfaction  is  payment,  though 
it  may  prove  afterward  valueless  in  his 
hands.  The  case  therefore  rests  on  the  ab- 
sence of  proof  of  intention  that  the  mortgage 
should  not  be  satisfied,  and  on  the  nature  of 
a  mortgage  under  our  statute  law.  In 
Bleckeley  v.  Branyan,  26  S.  0.  424,  429,  2  S. 
B.  819,  referring  to  the  satisfaction  of  a  mort- 
gage by  merger,  the  court  says:  "On  account 
of  this  seeming  hardship,  it  has  been  held 
that  the  mortgagee,  thus  purchasing  the 
equity  of  redemption,  may  set  up  the  prior 
mortgage  against  subsequent  Incumbrances, 
if  the  parties  at  the  time  of  the  transfer  In- 
tended and  covenanted  to  prevent  merger  and 
to  keep  the  mortgage  open.  See  Agnew  v. 
Railroad  Co.,  24  S.  C.  18,  58  Am.  Rep.  287, 
and  authorities.  So  that  the  real  question 
in  this  case  is  whether  the  facts  as  to  the 
Intention  of  the  parties  bring  it  within  the 
principle  announced  in  the  case  of  Agnew  v. 
Railroad  Ck).,  supra."  It  is  then  held  that 
there  was  not  only  no  evidence  of  intention 
to  keep  the  mortgage  open,  but  that  the  facts 
led  to  a  contrary  conclusion.  It  Is  true  In 
this  case  the  court  said:  "We  cannot  venture 
to  go  further  in  relieving  a  mortgagee  who 
purchases  than  was  indicated  in  the  case  of 
Agnew  v..  Railroad  Co.,  supra."  But  this 
clearly  did  not  mean  that  there  must  be  pres- 
ent the  precise  facts  of  Agnew  v.  Railroad 
Gou  in  order  to  prevent  merger,  for  what  was 


indicated  in  that  case  was  the  principle  that 
merger  would  be  prevented  by  an  Intention 
that  it  should  not  occur,  either  expressed  or 
implied,  because  the  Interest  of  the  mortgagee 
required  It  In  Agnew  v.  Renwick,  27  S.  C. 
562,  578,  4  S.  B.  223,  Mr.  Justice  Mclver  uses 
this  language:  "Where  parties  have  taken  the 
precaution  to  protect  themselves  against  the 
operation  of  the  general  rule,  by  an  express 
covenant  to  that  etlect,  they  then  bring  them- 
selves under  the  exception  recognized  in 
Agnew's  Case,  beyond  which  this  court  has 
said  it  will  not  venture  to  go;  but  where  no 
such  precaution  has  been  taken,  then  the 
case  must  fall  under  the  operation  of  the 
general  rule."  This  cannot  be  regarded  as 
having  the  force  of  stare  decisis,  for  the 
reason  that  it  is  stated  in  the  opinion  it 
would  be  difficult,  if  not  impossible,  to  find 
any  evidence  of  intention  to  keep  the  mort- 
gage open,  and  for  the  further  convincing 
reason  that  a  reference  to  the  case  will  show 
the  conclusion  might  well  be  sustained  on 
other  grounds,  and  the  majority  of  the  court 
concurred  in  the  result  only. 

Up  to  this  point,  therefore,  it  cannot  fairly 
be  said  the  court  ever  adjudged  that  the  in- 
tention would  not  control,  unless  evidenced 
by  an  express  agreement  in  writing.  On  the 
contrary,  the  tendency  was  to  regard  the 
fact  of  the  intention  controlling  in  whatever 
way  it  might  be  indicated.  But  in  the  second 
appeal,  in  Bleckeley  v.  Branyan,  28  S.  G  445, 
6  S.  B.  291,  the  court  was  unanimous,  and  it 
is  there  said  to  be  settled  in  this  state  that: 
"'A  mortgagee  who  buys  the  estate  under 
mortgage  not  under  process  of  foreclosure  of 
his  lien  extinguishes  the  debt  or  claim,  with 
lien  on  the  land,'  and  that  the  only  exception 
to  this  rule  is  the  one  recognized  in  Agnew 
V.  Railroad  Co.,  24  8.  a  18^  58  Am.  Rep.  287, 
whereby  the  mortgagee  may,  by  express 
agreement  In  writing,  protect  himself  ftom 
such  a  result**  There  is  a  dictum  to  the  same 
effect  tn  Parker  v.  Parker,  62  S.  C  882,  29  S. 
E.  805,  but,  so  far  from  the  result  of  the  case 
resting  on  that  ground,  it  was  decided  that 
the  mortgage  remained  open.  While  the  case 
of  MIchalson  v.  Myrick,  47  S.  C  297,  25  S.  E. 
162,  rests  mainly  on  the  ground  that  merger 
did  not  take  place  because  the  deed  from 
which  it  was  claimed  to  result  was  held  to 
be  absolutely  void  for  fraud,  yet  the  court  by 
a  dictum  gives  sanction  to  the  controlling 
effect  In  equity  of  intention,  either  expressed 
or  implied.  The  precise  question  was  involv- 
ed, however,  in  Lipscomb  v.  Qoode,  57  S.  C. 
182,  35  S.  E.  498,  and  an  intention  to  keep 
the  mortgage  open  was  implied,  because  it 
was  to  the  interest  of  the  mortgagees  that  it 
should  not  be  satisfied,  and  it  was  held  there 
was  no  merger.  Powell  v,  Patrick,  64  B.  C. 
190,  41  8.  E.  894,  is  to  the  same  effect  In 
Olenn  v.  Rudd,  68  8.  a  102,  46  S.  E.  556,  102 
Am.  St  Rep.  659,  the  difficulty  is  pointed 
out  of  reconciling  the  cases  in  this  state 
which  Intimate  that  to  prevent  merger  an  ex- 
press contract  against  it  Is  Recessary»  and 
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those  which  hold  the  contract  against  It  Is 
suflScIently  shown  by  proving  the  intention, 
and  that  the  intention  will  be  Implied  when 
the  interests  of  the  party  against  whom  the 
merger  Is  claimed  require  It  But  the  single 
point  decided  was  that  an  agreement  to  keep 
the  mortgage  open  after  conveyance  of  the 
property  to  the  mortgagee  need  not  be  in 
writing  and  Incorporated  In  the  deed  of 
conveyance. 

Prom  this  review  we  think  it  clear  the 
later  cases  in  this  state  establish  the  proposi- 
tion, which  as  we  have  seen  is  in  accord  with 
the  doctrine  universally  recognized  in  other 
jurisdictions,  that  in  equity  at  least  merger 
will  not  take  place  If  opposed  to  the  inten- 
tion of  the  parties,  affirmatively  proved,  or  to 
be  implied  from  the  fact  that  merger  would 
be  opposed  to  the  interest  of  the  person  in 
whom  the  different  estates  or  interests  be- 
came united.  It  is  argued,  however,  that, 
though  in  equity  an  intention  that  It  shall 
not  take  place  may  prevent  merger,  at  law, 
whenever  the  greater  and  lesser  estate  coin- 
cide in  the  same  person  without  any  inter- 
mediate estate,  th.e  rule  that  merger  takes 
place  is  inflexible,  and  entirely  unaffected  by 
the  intention;  that  is  to  say,  if  in  this  case 
Mrs.  McCreary  had  made,  and  Hunter  had 
accepted,  a  deed  to  the  life  estate,  accompany- 
ing the  execution  with  the  most  explicit  ex- 
pression of  an  intention  on  the  part  of  both 
of  them  that  merger  should  not  result  to  the 
destruction  of  the  contingent  remainder,  the 
life  estate  nevertheless  would  have  been 
merged  and  the  contingent  remainder  destroy- 
ed. It  will  hardly  be  thought  that  any  such 
difference  "at  law"  and  "in  equity"  can  be 
rested  on  a  difference  between  the  jurisdiction 
and  practice  of  courts  of  law  and  courts  of 
equity.  If  this  supposed  distinction  ever  had 
such  a  foundation.  It  has  been  taken  away 
by  the  adoption  of  the  reformed  procedure. 
Pomeroy's  Code  Remedies,  |§  94  to  103.  The 
court  on  its  law  side  will  recognize  and  en- 
force equitable  rights  wherever  they  are  nec- 
essarily Involved  in  the  decision  of  a  legal 
issue.  For  example,  if  A.  in  a  suit  against 
B.  to  recover  possession  of  land,  proves  his 
own  title,  and  B.  shows  a  deed  from  A.  for 
the  land  in  dispute,  this  would  be  a  complete 
bar  to  A.'s  recovery;  but.  If  A.  then  proves 
the  deed  to  B.  was  Intended  as  a  mortgage 
and  the  debt  bad  been  paid,  he  would  still 
have  the  right  to  recover  possession,  and  it 
makes  no  difference  whatever  whether  we 
call  his  right  legal  or  equitable.  So  If,  in  an 
action  to  recover  possession  of  land,  the 
title  of  the  plaintiff  depends  upon  an  alleged 
merger,  if  the  merger  would  be  held  by  a 
court  of  equity  not  to  have  taken  place  be- 
cause contrary  to  the  intention,  the  plaintiff 
could  not  recover. 

If  it  is  contended  the  supposed  distinction 
Is  founded  on  the  difference  between  equitable 
and  legal  estates  and  interests,  we  can  find, 
no  authority  which  compels  us  to  recognize 
It    Indeed  the  doctrine  that  merger  at  law 


will  take  place  without  respect  to  the  inten- 
tion seems  rather  to  have  been  taken  for 
granted  by  the  courts  of  equity  than  estab- 
lished by  the  decisions  of  the  courts  of  law. 
The  statement  that  at  law  the  Intention  of 
the  parties  can  have  no  effect  seems  to  be 
founded  on  Compton  v.  Oxenden,  2  Vesey,  Jr., 
261,  and  Forbes  v.  Moffatt,  18  Vesey,  3S4; 
the  Lord  Chancellor  in  the  former  case  using 
this  language:  "It  is  a  clear  principle,  both 
at  law  and  in  equity,  that,  where  there  is  a 
confusion  of  rights,  where  debtor  and  creditor 
become  the  same  person,  there  can  be  no 
right  put  into  exertion;  but  there  is  an  Im- 
mediate merger.  But  it  is  true  in  equity, 
though  there  may  be  that  which.  If  all  was 
reduced  to  a  legal  right,  would  of  necessity 
operate  as  a  merger,  this  court,  acting  upon 
the  trust,  will,  on  the  Intent,  express  or  im- 
plied, preserve  them  distinct,  and  that  con- 
fusion of  rights  will  not  take  place."  Simi- 
lar expressions  will  be  found  in  Smith  v. 
Roberts,  91  N.  Y.  470;  Bassett  v.  O'Brien 
(Mo.)  51  S.  W.  107,  and  our  own  cases  of 
Agnew  V.  Railroad  Co.;  Mlchalson  v.  Myrick, 
and  Lipscomb  v.  Goode,  supra,  and  other 
modem  cases.  But  these  expressions  have 
the  weight  of  dicta  and  nothing  more,  for  in 
all  the  cases  in  which  they  are  found  the 
rule  of  equity  and  not  the  rule  of  law  was 
Involved  and  under  discussion,  and  we  have 
been  able  to  find  no  law  case  in  which  it  was 
adjudged  that  merger  had  taken  place  or 
would  take  place  at  law  though  opposed  to 
the  Intention  of  the  parties  as  established  by 
the  evidence.  There  is  high  authority  against 
the  existence  of  such  rigidity  In  the  rule  of 
merger  at  law  as  Is  stated  In  the  equity  cases 
to  which  we  have  referred.  "The  Intention 
is  considered  in  merger  at  law,  but  It  Is  not 
the  governing  principle  of  the  rale,  as  it  is  In 
equity,  and  the  rule  sometimes  takes  place 
without  regard  to  the  intention,  as  in  the  in- 
stance mentioned  by  Lord  Coke."  4  Kent*8 
Com.  •102.  So  far  as  we  can  discover,  there 
]r  no  reference  In  Coke  on  Littleton,  where 
the  general  doctrine  of  merger  is  laid  down, 
as  to  the  effect  of  Intention.  In  Appeal  of 
Fink  (Pa.)  18  Aa  621,  It  was  held  where  a 
widow  holds  dower,  which  Is  a  legal  Interest, 
in  lands,  the  fee  to  which  descends  to  her  by 
the  death  of  her  son,  merger  of  the  two 
estates  becomes  a  question  of  Intent,  and  can- 
not take  place  against  the  wishes  of  the 
widow,  and  will  not  be  presumed  against  her 
Interest  To  the  same  effect  is  McLeery  v. 
McLeery  (Me.)  20  Am.  Rep.  683,  where  It  is 
said  the  tendency  in  the  courts  has  been 
to  admit  and  apply  the  same  principle  In 
law  and  in  equity.  It  Is  true,  in  Youmans 
V.  Wagner  &  Co.,  30  S.  C.  302,  9  S.  B.  106*  » 
L.  R.  A.  447,  it  was  held  that  the  widow's 
dower  was  merged  when  she  acquired  the  fee, 
but  there  was  no  proof  of  a  contrary  inten- 
tion, and  no  reference  to  the  effect  of  lnt»- 
tion.  In  Flanigan  v.  Sable  (Minn.)  46  N.  W. 
854,  the  action  was  on  promissory  notes,  and 
on  the  question  of  merger  the  oourt  saysi 


S.  C.) 


MoCREAKY  v.  COGGESHALL. 


983 


**Tbe  distinction  In  practice  between  law  and 
equity  having  been  abolished,  and  both  legal 
and  equitable  remedies  being  now  adminis- 
tered by  the  same  court,  and  In  the  same 
action,  there  is  no  reason  why  the  rule  at 
law,  which  was  merely  technical,  should  ob- 
tain in  any  case ;  but  the  equity  rule  should 
always  be  applied,  regardless  of  the  form  of 
action."  It  Is  said  in  20  Am.  &  En.  Ency. 
590 :  "This  distinction  appears  to  be  of  wan- 
ing importance,  as  now  in  the  main  the  equi- 
table doctrines  of  merger  have  superseded  the 
legal  doctrines  even  in  courts  of  law."  lb., 
591  and  595;  note  to  Jones  v.  Morey,  3 
Lead!  Cases  Amer.  Law  Real  Property,  236. 
From  the  inception  of  the  rule  that  mer- 
ger would  take  place  and  the  contingent  re- 
mainder thereby  defeated  when  the  owner 
of  the  fee  acquired  the  preceding  particular 
estate,  an  exception  was  allowed  when  the 
will  itself  gave  the  particular  estate  and  the 
fee  to  the  same  person,  for  the  reason  that 
to  apply  the  rule  in  that  case  would  defeat 
the  intention  of  the  testator.  Feame  on  Re- 
mainders, 340-344;  2  Wash,  on  Real  Prop. 
638,  639.  The  same  exception  was  applied 
to  a  deed  to  avoid  defeating  the  Intention  of 
the  grantor  in  Burton  v.  Barclay,  7  Bing.  745, 
20  E.  C.  L.  315.  Since  the  law  holds  it  to  be 
practically  possible  for  one  person  to  be  the 
owner  of  a  separate  life  estate  and  of  the 
fee  at  the  same  time,  though  this  is  techni- 
cally impossible,  in  order  to  save  the  contin- 
gent remainder  and  thus  give  effect  to  the 
Intention  of  the  testator  or  grantor,  as  ex- 
pressed in  the  will  or  the  deed,  it  would  be 
difficult  to  find  any  sound  reason  against 
giving  a  like  effect  to  the  common  intention 
of  the  separate  owners  of  the  life  estate  and 
of  the  fee  simple,  when  the  ovmer  of  the  fee 
acquires  the  life  estate.  The  whole  doctrine 
of  merger  is*  founded  on  the  reasoning  that 
it  is  technically  impossible  for  a  man  to  hold 
a  valid  charge  on  property  which  he  himself 
owns,  or  a  life  estate  in  lands  to  which  he 
has  a  fee  simple  title.  If  the  technical  argu- 
ment may  be  overcome  for  the  sake  of  the 
intention  in  one  case,  it  would  be  difficult  to 
find  Just  reason  to  disregard  the  Intention  in 
the  other.  To  do  so  without  reason  would  be 
a  reproach  to  the  administration  of  justice. 
Obviously  nothing  but  precedent  from  which 
there  is  no  escape  would  Justify  the  establish- 
ment of  one  rule  as  to  merger  as  equitable 
and  another  as  legal.  The  tendency  of  the 
law  is  to  conform  to  equity.  "Since  the  doc- 
trines of  equity  began  to  react  upon  the  law, 
and  especially  since  the  impulse  given  by 
the  brilliant  career  of  Lord  Mansfield,  the 
<K)mmon-law  courts  have  consciously  adopted 
and  applied,  as  far  as  possible,  purely  equi- 
table notions — ^not  so  much  the  technical 
equity  of  the  court  of  chancery,  but  the  prin- 
ciples of  natural  Justice — in  their  decision  of 
new  cases,  and  in  the  development  of  the 
law,  until  a  large  part  of  Its  rules  are  as 
truly  equitable  and  righteous  in  their  nature 


as  those  administered  by  the  chancellor.**    1 
Pomeroy's  Eq.  Jurisp.  §  69. 

We  conclude  there  is  no  controlling  author- 
ity that  the  Intention  is  not  to  be  regarded 
in  an  issue  of  law  or  as  to  legal  estates,  but, 
on  the  contrary,  the  tendency  of  modem  au- 
thority is  to  regard  the  intention  controlling 
at  law  as  well  as  in  equity.  There  is  certain- 
ly no  reason  to  be  found  for  any  distinction. 
It  is  not  necessary  in  this  case  to  decide 
whether  "in  law"  the  intention  against  mer- 
ger is  to  be  Impliel  from  the  fact  that  it 
would  be  contrary  to  the  interest  of  the 
party  in  whom  two  estates  are  united  fof 
one  to  be  merged  In  the  other,  for,  assuming 
that  the  burden  is  on  the  plaintiffs  to  affirma- 
tively prove  the  intention  against  it,  we 
think  such  intention  is  clearly  established 
by  the  evidence,  and  nothing  was  offered 
to  disprove  it 

No  deed  from  Mrs.  McOreary  to  Morris 
Hunter  was  offered  in  evidence ;  defendant's 
claim  that  he  acquired  the  life  estate  of 
Mrs.  McCreary  being  based  entirely  on  proof 
of  possession.  Mr.  Peter  A.  Brunson,  a  wit- 
ness of  the  highest  respectability,  testified 
that  Morris  Hunter  was  in  possession  of  the 
land  tn  1835  claiming  it  as  his  own.  It  is 
impossible^  however,  that  he  was  making 
any  such  claim  against  Mrs.  McCreary  at 
that  time,  for  he  writes  to  her  on  February 
20,  1836,  about  the  land,  referring  to  it  as 
**your  land."  In  addition  to  this,  the  will . 
directed  him  and  the  other  executors  to  "re- 
tain and  manage"  the  land  for  Mrs.  Mc- 
Creary, then  Miss  Coleman,  until  "she  arrives 
at  the  age  of  twenty-one  years  or  marriage," 
and  there  was  no  proof  of  any  notice  to  her 
of  adverse  holding.  Floyd  v.  Mlntsey,  7 
Ricli.  Law,  181.  When  Hunter  went  into 
possession,  therefore,  in  1835,  he  held  it  for 
Mrs.  McCreary,  and  his  subsequent  holding 
would  be  regarded  permissive  without  proof 
to  the  contrary.  The  witnesses,  Jas.  6. 
Hutchinson  and  Albert  Sawyer,  say  they 
knew  of  his  possession,  but  testify  nothing  of 
the  claim  under  which  he  held.  The  defend- 
ant's claim  of  adverse  possession  by  Morris 
Hunter  against  Mrs.  McCreary  therefore 
rests  on  the  evidence  of  Henry  Perkins  and 
H.  L.  Poston,  and  they  cannot  take  the  bene- 
fit of  this  evidence  without  its  qualification. 
Both  these  witnesses  say  Hunter  was  in 
possession  claiming  only  the  life  interest  of 
Mrs.  McCreary,  saying  the  "heirs  were  out 
west,"  dearly  referring  to  the  children  of 
Mrs.  McCreary,  plaintiffs  in  this  action.  The 
proof  was  plenary  and  tmdisputed  of  declara- 
tions to  the  same  effect  made  by  Thos.  P. 
Lide,  who  was  afterwards  In  possession  rm* 
der  a  sheriff's  deed  purporting  to  convey  the 
interest  of  Hunter;  and  as  late  as  1885  the 
defendant  A.  C.  Coggeshall  wrote  Mrs.  Mc- 
Creary, saying:  "I  own  a  part  of  your  life- 
time interest  in  a  tract  of  land  in  this  coun- 
ty, which  was  sold  to  Mr.  Thos.  P.  Lide  in 
1858  by  the  sheriff  to  satisfy  a  claim  of  Mr. 
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By>pklns  P.  Charles  against  Maurice  W.  Him- 
ter,  BsQ.  I  would  like  to  either  buy  the  in- 
terest of  your  heirs  or  sell  them  mine. 
*  *  *  I  would  like  for  them  to  make  me 
an  offer  to  either  buy  or  sell."  Even  if  there 
had  been  testimony  which  left  something  to 
go  to  the  jury  as  to  the  intention  of  Morris 
Hunter,  this  could  not  help  defendants,  be- 
cause the  claim  of  title  In  him  acquired  by 
possession  adverse  to  Mrs.  McCreary  is  with- 
out support,  and  therefore  the  life  estate  did 
not  merge  In  the  fee  while  he  held  the  fee. 
His  possession  could  not  have  begun  to  be 
adverse  until  after  his  letter  to  Mrs.  Mc- 
Creary, dated  February  20, 1836,  in  which  he 
acknowledges  her  title  and  right  Before 
this  date,  on  December  30,  1835,  Mrs.  Mc- 
Oreary,  n^  Coleman,  was  married  and  re- 
mained under  the  disability  of  coverture 
until  1861,  four  years  after  the  death  of  Mor- 
ris Hunter.  The  law  will  not  presume  a 
deed  from  her  while  under  this  disability. 
2  Wash.  316.  Nor  could  title  be  acquired 
against  her  by  adverse  possession.  Jones  v. 
Beeves,  6  Bich.  Law,  132.  If  Thos.  P.  Lide 
acquired  the  fee  by  his  purchase  of  Morris 
Hunter's  interest  at  sheriff's  sale,  and  he 
and  his  successors  in  possession  acquired  the 
life  estate  of  Mrs.  McCreary  by  adverse 
possession  or  presmnption  of  a  deed  from 
her,  this  possession  was  accompanied  and 
qualified  by  the  statement  that  the  contin- 
gent remainder  of  the  plaintiffs  was  unclaim- 
ed and  unaffected.  If  Hunter  or  any  of  his 
successors  who  had  acquired  his  fee  in  the 
land  had  claimed  under  a  deed  from  Mrs. 
McCreary,  expressly  stipulating  the  contin- 
gent remainder  should  not  be  destroyed  by 
its  execution,  this  beyond  doubt  would  be  an 
expression  of  intention  against  merger,  be- 
cause by  merger  the  remainder  would  neces- 
sarily have  been  destroyed;  and,  when  the 
claim  to  the  life  estate  is  based  on  adyerse 
possession  accompanied  by  a  declaration  that 
the  contingent  remainder  was  unaffected, 
the  result  cannot  be  different 

The  charge  that  merger  did  not  take  place 
and  the  contingent  remainder  was  not  de- 
feated, was  right,  not  for  the  reason  stated 
by  the  circuit  Judge,  but  because  it  was  the 
understanding  and  intention  of  all  parties 
concerned  that  there  was  no  merger,  and 
that  the  contingent  remaindermen  should 
have  the  land  upon  the  death  of  the  life  ten- 
ant Before  ending  the  discussion  of  this 
point  it  may  be  well  to  say  that  if  any  of  the 
grantees  claiming  under  Morris  W.  Hunter 
had  acquired  the  land  without  knowledge  of 
the  intention  that  there  should  be  no  merger, 
aJid  relying  upon  the  rule  that  ordinarily  in 
such  conditions  the  life  estate  is  merged  and 
the  contingent  remainder  destroyed,  a  very 
different  question  would  have  been  presented. 

3.  The  defendants  objected  to  the  introduc- 
tion of  a  letter  from  Morris  W.  Hunter  to 
Mary  A.  McCreary,  dated  20th  February, 
1836,  offered  as  an  admission  by  him  that  he 


had  not  acquired  her  life  estate,  on  the 
ground  that  the  genuineness  was  not  proved. 
The  letter  was  an  ancient  document  and  re- 
quired no  proof.  1  Elliott  on  Evidence,  I 
421.  It  was  found  among  the  papers  of  Mrs. 
McCreary,  the  addressee,  nearly  70  years  aft- 
er it  was  written,  and  to  solve  any  doubt  of 
its  genuineness  it  was  competent  to  intro- 
duce for  the  purpose  of  comparison  the  rec- 
ords of  the  ordinary's  office  presumably 
written  by  Hunter,  the  incumbent  of  that 
office.  It  is  said  in  Cantey  v.  Piatt,  2  Mc- 
Cord,  261:  "When  a  writing  is  offered  in 
evidence,  so  antiquated  as  to  render  it  diffi- 
cult, if  not  impossible,  to  produce  a  witness 
who  had  ever  seen  the  person  write,  whose 
signature  is  attached  to  the  writing.  Justice 
would  be  defeated  if  a  comparison  of  band- 
writing  were  not  permitted.  In  the  case  of 
Allesbrook  v.  Boach,  1  Esp.  Bep.  351,  the 
Jury  were  allowed  to  examine  papers  admit- 
ted to  be  the  party's  handwriting  to  compare 
them  with  the  writing  in  question*  and  to 
draw  their  own  conclusions.  And  in  the 
case  of  Brumand  Bowlins,  7  East.  232,  the 
signature  in  an  entry  made  by  a  person  long 
since  dead  was  allowed  to  be  compared  with 
another  signature  of  the  same  person  in  a 
deed  of  settlement  So,  also,  where  a  par- 
son's books  were  produced  to  prove  a  modus, 
the  parson  having  been  lend  dead,  a  witness 
who  had  examined  the  parish  books,  in 
which  the  same  parson's  name  was  written* 
was  permittted  to  swear  to  the  similitnde 
of  the  handwriting.    Bull,  N.  P.  23a'' 

4.  Objection  was  made,  also  to  the  intzo- 
duction  of  the  record  of  a  deed  from  Morris 
Hunter  to  Thomas  Hunter,  dated  February 
18,  1820,  purporting  to  be  probated  before 
"George  Bruce,  U.  Q.,"  on  the  ground  that 
the  letters  "U.  Q."  did  not  indicate  the  offi- 
cial designation  of  any  ofilcer  author- 
ized at  that  time  to  take  a  probate^ 
The  statute  of  1804  (5  St  at  Large, 
p.  479)  enacted:  "Clerks  of  the  several 
courts  of  record  of  this  state  •  •  • 
shall  be  and  they  are  hereby  declared 
to  be  ex  officio  Justices  of  the  quorum." 
The  lettters  here  used  no  doubt  signi- 
fied ''unum  quorum."  The  probate  of  deeds 
taken  not  long  before  and  Just  After  the  ex- 
ecution of  this  deed  purport  to  have  been 
made  before  ''Gleorge  Bruce,  Clerk  of  ih& 
Court  and  one  of  the  Quorum  ex  officio." 
Aside  from  any  proof  on  the  subject,  the 
court  of  common  pleas  could  take  Judicial 
notice  that  George  Bruce  was  its  clerk,  and 
ex  officio  Justice  of  the  quorum.  A  Justice  of 
the  quorum  was  a  magistrate  and  therefore 
authorized  to  take  probates  under  the  act  of 
1788  (7  St  at  Large,  p.  247).  The  omission 
of  his  official  title  did  not  affect  the  validitr 
of  the  probate.  Bank  v.  McMahon,  37  S.  a 
309,  16  S.  E.  31. 

5.  The  letter  of  A.  C.  Coggeshall  to  the  life 
tenant,  taken  in  connection  with  the  sev^al 
deeds,  the  parol  evidence  of  successive  pes- 
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sessions,  and  the  admissions  of  those  who 
successively  held  the  land,  was  certainly  evi- 
dence sufficient  to  Justify  the  circuit  judge 
in  refusing  to  grant  a  motion  for  nonsuit 
made  on  the  ground  of  a  total  failure  to 
prove  the  locus  in  quo. 

6.  The  motion  for  a  new  trial  on  ''the 
ground  that  the  verdict  of  the  Jury  was 
against  W.  D.  Goggeshall  as  well  as  A.  O. 
Goggeshall,  notwithstanding  the  plaintifTs 
proved  that  the  said  W.  D.  Goggeshall  deriv- 
ed his  title  from  one  Thomas  Rogers,  a  dif- 
ferent source  of  title  altogether  from  the 
title  of  A.  G.  Goggeshall,  which  might  have 
superior  to  the  title  of  Mary  Ann  Goleman  or 
these  plaintiffs,  and  in  no  way  connected 
therewith,"  was  properly  refused.  There 
was  evidence  that  Thomas  Hunter  and  those 
who  claimed  under  his  will,  subject  to  tlie 
rights  of  the  plaintiffs,  were  in  possession 
of  the  land  for  a  much  longer  period  than 
was  necessary  to  establish  the  presumption 
of  a  good  title  against  all  the  world.  The 
right  of  the  plaintiffs  to  recover  possession 
against  A.  G.  Goggeshall,  the  last  of  these 
successive  holders  under  the  will,  necessarily 
embraced  the  right  to  recover  against  W.  D. 
Goggeshall  because  any  independent  title  be 
or  bis  grantors  may  have  held  was  acquired 
by  the  life  tenant  and  those  who  held  under 
her  by  the  long  stretch  of  successive  posses- 
sions adverse  to  all  the  world  except  the 
plaintiffs,  the  contingent  remaindermen. 

The  sixth  exception  was  abandoned,  and 
as  to  it  no  opinion  is  expressed. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(7S  s.  C.  620) 

ROBERTS  v.  WESTERN  UNION  TELE- 
GRAPH GO. 
(Supreme  Goart  of  South  Garolina.    March  IG, 
1906.) 

1.  Teleobaphb  —  Delay  in  Delivkbt  —  Lia- 
bilities. 

Where  a  telegram  is  received  outside  of 
office  hours  by  an  operator  who  happens  to  be 
in  the  office,  which  announces  the  serious  ill- 
ness of  a  relative,  and  death  occurs  before  suc- 
ceeding office  hours,  the  telegraph  company  is 
not  liable  for  mental  anguish  caused  by  not 
being  with  deceased  before  his  death. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Gent.  Dig.  Telegraphs  and  Telephones.  S  33.] 

2.  Samb— Nonsuit. 

Where  an  action  against  a  telegraph  com- 
pany for  delay  in  delivering  telegram  alleged 
both  negligence  and  willfulness,  and  there  was 
no  evidence  to  support  the  charge  of  willfulness, 
a  nonsuit  may  be  granted  as  to  that  cause  of 
action,  leaving  the  question  of  negligence  for 
the  jury. 
8.  Same— iNSTBUCTioNS. 

In  an  action  for  delay  In  delivering  a  tale- 
gram,  whereby  plaintiff  was  not  able  to  attend 
the  funeral  of  her  Sister  and  plaintiff  testified 
as  to  her  desire  to  attend  such  funeral,  there 
coold  be  no  doubt  as  to  the  mental  anguish,  and 
therefore  a  failure  to  charze  that  the  jury  should 
consider  whether  mental  anguish  would  re- 
sult  under  the  circumstances   to   a  person  of 


ordinary  strength  and  firmness,  and  not  what 
might  occur  to  an  individual  of  peculiar  tempera- 
ment or  fanciful  imagination,  was  not  error. 

4.  APPEAL-<-HABliLES8   ERBOB. 

The  admission  of  testimony  which,  though 
irrelevant  and  hearsay,  can  have  no  possible 
bearing  on  the  issues,  is  harmless  error. 

5.  TxLEaRAFHS— Delay   in   Dslivbbx— Men- 
tal Anguish. 

In  an  action  for  delay  in  delivering  a  tele- 
gram, where  the  only  mental  anguish  plaintilf 
could  have  suffered  was  from  her  inability  to 
attend  the  funeral,  the  jury  should  be  instructed 
that,  if  she  had  no  intent  to  attend  it,  she  could 
not  reaver. 

Appeal  from  Gommon  Pleas  Gircuit  Gourt 
of  Gherokee  Gounty.  Frank  B.  Gary,  Spe- 
cial Judge. 

Action  by  Jennie  Roberts  against  the  West* 
em  Union  Telegraph  Gompany.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Geo.  H.  Ferrons,  Evans  &  Flnley,  and  J. 
G.  Jeffries,  for  appellant  Butler  A  Osborne 
and  E.  A.  Trescot,  for  respondent 

WOODS,  J.  The  plaintiff  recovered  Judg- 
ment for  mental  anguish  arising  from  the 
failure  of  the  defendant  to  deliver  to  her 
promptly  the  following  telegram:  ''Toccoa, 
Ga.,  1 — 1^24.  To  Mrs.  Jennie  Roberts, 
Blacksburg,  S.  G.  Fannie  will  not  live  but 
a  few  hours.    W.  E.  Acree." 

1.  The  plaintiff  lived  in  Blacksburg,  S.  G., 
and  the  telegram  referred  to  the  illness  of 
her  sister  at  Toccoa,  Ga.  The  defendant's 
Sunday  office  hours  at  Blacksburg  were  from 
8  to  10  a.  m.  and  from  4  to  6  p.  m.,  but  the 
operator  was  also  railroad  agent  and,  being 
at  the  office  as  railroad  agent  he  received 
this  message  at  2  o'clock  p.  m.  on  Sunday, 
January  24,  1904.  It  was  not  actually  de- 
livered until  about  8  o'clock  p.  m.  on  Monday. 
The  suffering  alleged  was  for  deprivation  of 
the  privilege,  of  which  plaintiff  would  have 
availed  herself,  of  being  with  her  sister 
"before  and  at  her  death,  and  of  attending 
her  burial  and  funeral,  and  of  being  with  her 
family  in  the  bereavement  and  during  said 
funeral."  The  last  train  on  which  it  would 
have  been  possible  for  plaintiff  to  reach  her 
sister's  bedside  before  her  death,  which  oc- 
cured  at  10  o'clock  p.  m.  on  Sunday,  passed 
Blacksburg  at  2:80  p.  m.  The  defendant 
owed  the  plaintiff  no  duty  to  deliver  before 
4  o'clock  its  regular  afternoon  office  hour. 
Bonner  v.  Tel.  Go.,  71  S.  G.  803,  61  S.  E. 
117.  It  therefore  was  not  responsible  for 
the  plaintiff's  failure  to  be  with  her  sister  at 
and  before  her  death,  and  the  claim  as  to 
that  alleged  wrong  need  receive  no  further 
notice. 

"2.  The  operator  testified  he  sent  a  mes- 
senger to  deliver  the  telegram  as  soon 
as  it  was  received.  The  messenger's  evi- 
dence was  that  he  could  get  no  answer  to  re- 
peated knocks  at  plaintiffs  front  door,  and 
the  effort  was  made  to  prove  she  was  away 
from  home  on  Sunday.  The  plaintiff,  on  the 
other  hand,  testified  she  was  at  hocne  and 
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knew  of  no  effort  to  find  her.  There  was 
some  evidence  that  the  telegram  was  again 
sent  to  plaintiff's  residence  at  3  o'clock  the 
next  day,  and  not  delivered  because  of  her 
absence.  The  circuit  Judge  granted  a  non- 
suit as  to  the  cause  of  action  for  willful  or 
wanton  wrong,  but  refused  It  as  to  the  cause 
of  action  for  negligence.  The  appellant's 
position  that  there  was  only  one  cause  of 
action,  though  both  negligence  and  willful- 
ness and  wantonness  were  alleged,  cannot 
be  sustained,  for  it  has  been  finally- settled 
otherwise.  When  there  is  an  entire  failure 
of  proof  to  support  the  cause  of  action  for 
punitive  damages,  nonsuit  should  be  granted 
as  to  that  cause  of  action,  leaving  the 
cause  of  action  for  negligence  to  be  sub- 
mitted to  the  jury.  Machen  v.  Tel.  Co.,  72 
S.  C.  256,  51  S.  E.  697. 

There  was  certainly  evidence  to  go  to  the 
jury  tending  to  prove  that  the  plaintiff  could 
and  would  have  attended  the  funeral  services 
of  her  sister,  which  were  held  about  4  o'clock 
Monday  afternoon,  if  the  telegram  had  been 
promptly  delivered,  and  the  defendant's  mo- 
tion for  nonsuit  as  to  actual  damages  was 
properly  refused.  It  is  true  she  did  not  go 
when  she  did  receive  the  message;  but  it 
was  for  the  Jury  to  say  whether,  from  its 
contents  and  the  time  which  had  elapsed, 
she  then  had  good  reason  to  think  she  would 
be  too  late.  It  is  sometimes  difllcult  to  draw 
the  line  between  a  scintilla  of  evidence  and 
no  evidence  on  the  subject  of  willfulness, 
wantonness,  or  recklessness.  It  was  held  in 
Young  V.  Telephone  Co.,  65  S.  O.  03,  43  S.  B. 
448,  Machen  v.  Telegraph  Co.,  supra,  and 
Willis  V.  Telegraph  Co.,  69  S.  C.  531,  48  S.  E. 
538,  104  Am.  St.  Rep.  828,  that  long  delay,  in 
the  absence  of  effort  to  deliver,  is  evidence  to  go 
to  thejury  on  the  question  of  punitive  damages. 
Bnt  here  there  was  undisputed  evidence  of 
some  effort  to  deliver.  It  may  be  the  effort 
was  not  sufficiently  vigorous  to  repel  the  im- 
putation of  negligence;  but,  on  the  whole, 
we  think  the  circuit  Judge  was  right  in  hold- 
ing the  mere  delay  was  not  suflScient  to  go 
to  the  jury  on  the  issue  of  willfulness,  wan- 
tonness, or  recklessness.  In  view  of  the  evi- 
dence of  efforts  to  deliver.  The  exceptions 
of  both  plaintiff  and  defendant  as  to  the  non- 
suit are  overruled. 

The  defendant  complains  that  the  circuit 
judge,  after  granting  the  nonsuit  as  to  piml- 
tive  damages,  charged  the  Jury:  **If  the 
Jury  is  satisfied  that  the  message  sued  upon 
was  kept  by  the  defendant's  agent  for  sev- 
eral hours,  and  that  he  made  no  effort  to 
promptly  deliver  the  same,  such  facts  may 
be  considered  by  the  Jury  on  the  question  of 
reckless  disregard  of  the  rights  of  the  plain- 
tiff by  the  defendant"  This  being  a  mere 
inadvertence,  immediately  corrected  by  the 
court,  the  exception  requires  no  further  no- 
tice. 

3.  The  fourth,  sixth,  and  seventh  excep- 
tions Involve  the  same  legal  question,  which 


will  be  made  clear  by  reading  the  seventh, 
which  is  as  follows:  "Because  his  honor 
erred  in  modifying  defendant's  first  request 
to  charge,  which  was  as  follows :  'I  charge 
you  that,  after  hearing  all  the  facts,  as  men 
of  common  sense,  with  knowledge  and  ex- 
perience in  ordinary  human  sensibilities,  you 
shall  determine  whether  any  mental  anguish 
or  suffering  would  result  under  all  the  drcum- 
stances  to  a  person  of  ordinary  reason, 
strength,  and  firmness,  and  not  what  might 
occur  to  an  individual  of  peculiar  tempera- 
ment or  fanciful  imagination.'  His  honor,  in 
lieu  of  the  said  request,  charged  the  follow- 
ing: 'I  charge  you,  after  hearing  all  the 
facts,  as  men  of  common  sense,  with  knowl- 
edge and  experience  in  ordinary  human  sen- 
sibilities, you  should  determine  whether  any 
mental  anguish  did  result  to  plaintiff  from 
the  negligence  of  the  defendant'  The  error 
complained  of  being  that  in  modifying  said 
request  his  honor  took  from  the  Jury  their 
right  to  determine:  (a)  Whether  or  not, 
under  such  conditions,  a  person  of  ordinary 
reason,  strength,  and  firmness  would  have 
suffered  any  mental  anguish  whatever;  (b) 
whether  or  not  the  plaintiff  was  a  person  of 
ordinary  reason,  strength,  and  firmness;  or 
(c)  an  individual  of  peculiar  temperament 
or  fanciful  imagination." 

The  plaintiff  in  suits  for  mental  anguish 
may  testify  to  the  fact  that  he  suffered,  aft* 
the  circumstances  from  which  the  suffering 
might  arise  have  been  brought  out;  but  he 
cannot  testify  as  to  his  peculiar  apprehen- 
sions, fears,  and  conclusions,  because  these 
might  be  due  to  individual  temperament  In 
such  cases  it  is  generally  proper  to  instruct 
the  Jury  that,  to  warrant  a  verdict  for  dam- 
ages, they  must  find  not  only  that  the  plain- 
tiff suffered  mental  anguish  from  defendant's 
breach  of  duty  as  a  proximate  cause,  but 
that  such  breach  of  duty  in  their  Judgment 
would  have  brought  suffering  to  a  reasonable 
human  being  in  the  situation  of  plaintiff. 
Willis  V.  Telegraph  Co.,  69  S.  Q  531,  48  S.  a 
538,  104  Am.  St  Rep.  828.  While  the  request 
was  in  accord  with  this  view  of  the  law. 
under  the  facts  of  this  case,  the  modification 
complained  of  was  not  error.  There  was  no 
evidence  here  of  any  conclusions  or  infer- 
ences or  apprehensions  which  might  have 
been  peculiar  to  the  plaintiff,  and  on  account 
of  which  the  Jury  might  have  awarded  dam- 
ages. The  plaintiff  stood  before  the  court 
as  an  ordinary  human  being,  who  wished 
to  attend  the  funeral  of  her  sister,  and  who 
had  testified  she  had  suffered  in  mind,  as  snne- 
ly  every  normal  person  would,  because  she  had 
been  deprived  of  the  privilege  by  the  negli- 
gence of  the  defendant.  There  could  not  he 
the  least  doubt  of  the  mental  anguish  or  of 
its  nature.  If  the  plaintUTs  testimony  as  to 
her  desire  to  attend  the  funeral  was  tme, 
and  there  was,  therefore,  no  question  befbre 
the  Jury  as  to  individual  temperament  or 
peculiar  apprehension.    Hence  the  omission 
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to  cliarge  on  this  sutject  was  not  reversible 
error. 

4.  It  has  not  been  suggested,  and  the  court 
is  unable  to  perceive,  how  a  conversation 
over  the  telephone  between  the  witness  Free- 
man and  some  one  in  the  office  of  the  tele- 
graph company  could  have  any  possible  bear- 
ing on  the  issues  before  the  court,  and,  even 
if  the  testimony  as  to  that  conversation  was 
irrelevant  and  hearsay,  it  was  certainly 
harmless. 

5.  The  eighth  exception  will  have  to  be 
'  sustained.    The    circuit   judge   refused   the 

following  request:  "If  the  Jury  believed 
that  the  plaintiff,  Mrs.  Roberts,  had  no  in- 
tention of  attending  the  funeral  of  her  sister, 
had  she  been  informed  in  time  to  have  so 
done,  then  there  can  be  no  injury,  and  their 
verdict  should  be  for  the  defendant."  As  we 
have  seen,  it  would  have  been  impossible 
for  the  plaintiff  to  reach  her  sister  before 
her  death,  even  if  the  telegram  had  been 
promptly  delivered.  Hence,  the  only  mental 
anguish  for  which  the  defendant  could  pos- 
sibly be  responsible  was  that  which  grew  out 
of  the  plaintiff  being  deprived  of  the  privi- 
lege of  attending  the  funeral,  and  if  she  had 
no  intention  of  exercising  that  privilege  there 
could  be  no  damage.  Hughes  y.  Tel.  Co., 
72  S.  C.  516,  52  S.  E.  107. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  a  new  trial  ordered. 

(7S  s.  C.  608) 

MONTGOMERY  v.  SEABOARD  AIR  LINE 
RY. 

(Supreme  Court  of  South  Carolina.    March  16, 
1906.) 

1.  Corporations  —  Corporate    Existence  - 
General    Denial. 

Where  a  complaint  alleges  the  corporate 
capacity  of  defendant,  a  general  denial  doe6 
not  put  in  issue  such  capacity. 

[Ed.  Note. — For  cases  in  noint,  see  vol.  12, 
Cent.  Dig.  Corporations,  S  2074.] 

2.  Evidence— Certified  Copies. 

Where  there  has  been  no  notice  to  produce 
the  original  charter  of  a  railroad  company,  a 
certified  copy  of  the  record  of  the  Secretary  of 
State's  office  of  a  charter  of  a  company  formed 
by  consolidation  of  original  railroad  companies 
18  inadmissible;  there  being  no  provision  of 
law  requiring  such  charter  to  be  recorded. 

3.  Damages— Evidence— Earning  Capacity. 

In  an  action  to  recover  for  personal  in- 
juries evidence  of  plaintiff's  earning  capacity 
at  the  time  of  the  accident  may  be  shown  by  evi- 
dence of  an  offer  of  wages  made  at  about  that 
time. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Damages,  §  490.] 

4.  Master  and  Servant— Injuries  to  Serv- 
ant—Assumption OF  Risk. 

Assumption  of  risk  by  employd  must  be 
pleaded  to  be  available. 

[Ed,  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Master  and  Servant,  §  868.] 

6   Appeal— Review— Constitutional   Ques- 
tions. 

Where,  in  an  action  for  personal  injuries, 
the  defense  of  assumption  of  risk  is  not  pleaded. 


and  the  question  does  not  fairly  arise  on  the 
record  the  Supreme  Court  will  not  consider 
whether  Const  1895,  art  9,  §  15,  relating  to 
assumption  of  risk  by  railroad  employ^  is 
violative  of  the  fourteenth  amendment  of  the 
United  States  Constitution. 

6.  Trial— Iihstructions. 

An  instruction  that  preponderance  of  evi- 
dence is  that  which  carries  conviction  with 
it,  depends  on  the  character  of  the  witness,  his 
intelligence,  his  opportunity  for  knowledge,  and 
not  necessarily  on  the  number  of  witnesses,  is 
not  a  charge  on  the  facts. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  §  455.] 

7.  Same— Charge  on  Facts. 

An  instruction  in  an*  action  for  personal 
injuries  that  if  the  jury  find  that  plaintiff  has 
suffered  mental  anguish  in  the  view  of  the  dark 
dsiys  to  come  to  his  wife  and  little  child,  such 
suffering  cannot  be  considered,  is  not  erroneous 
as  a  charge  on  the  facts  as  intimating  a  belief 
that  plaintiff's  injuries  are  permanent 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County;    Prince,  Judge. 

Action  by  W.  C.  Montgomery  against  the 
Seaboard  Air  Line  Railway.  Judgment  for 
plaintiff,  and  defendant  appeals.     Afi3rmed. 

Stevenson  &  Matheson  and  Edward  Mclver, 
for  appellant  Clarke  &  Ton  Tresckow,  for 
respondent 

JONES,  J.  In  this  action  plaintiff  sued  for 
damages  for  personal  Injuries  and  recovered 
judgment,  from  which  defendant  appeals  on 
exceptions  presenting  the  questions  which  we 
now  consider. 

1.  The  complaint  alleged  that  the  defendant 
Seaboard  Air  Line  Railway  Is  a  corporation 
duly  created  and  existing  under  the  laws  of 
this  state.  The  defendant  appeared  and 
answered  to  the  merits  by  a  general  denial. 
Plaintiff  having  closed  his  case,  without  offer- 
ing any  proof  of  the  defendant's  incorpor- 
ation, a  motion  for  nonsuit  was  made  on  that 
ground,  and  was  refused  on  the  ground  that 
a  general  denial  does  not  put  In  issue  the 
corporate  existence  of  the  defendant.  The 
first,  second  and  eleventh  exceptions  challenge 
this  ruling.  The  ruling  was  correct  A  gen- 
eral denial  does  not  put  in  issue  the  corporate 
capacity  of  a  plaintiff  suing  a  corporation. 
Commercial  Insurance  Co.  v.  Turner,  8  S.  C 
107;  Steamship  Co.  v.  Rodgers,  21  S.  C.  33; 
Plametto  Lumber  Ca  v.  Risley,  25  S.  C.  309. 
For  as  great  If  not  stronger  reason,  a  general 
denial  by  a  defendant  sued  as  a  corporation 
and  answering  to  the  merits  as  such,  without 
specific  denial  of  corporate  capacity,  must  be 
regarded  as  a  substantial  admission  of  the 
character  in  which  It  was  sued,  and  as  not 
putting  defendant's  existence  as  a  corporation 
In  issue.  Rembert  v.  Railway  Co.,  31  S.  0. 
313,  9  S.  B.  968;  5  EUcy.  PI.  &  Pr.  79;  10 
Cyc   1347,  1354. 

2.  After  refusal  of  the  motion  for  nonsuit 
the  plaintiff,  over  defendant's  objection,  was 
allowed  to  introduce  in  evidence  a  copy  of  the 
charter  of  defendant  company  certified  by  the 
Secretary  of  State  under  the  seal  of  the  state. 
Appellant's    third     and    fourth    exceptions 
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question  this  ruling.  The  certified  copy  in- 
troduced purports  to  be  a  charter  issued  to  a 
new  corporation  under  the  name  of  the  Sea- 
board Air  Line  Railway,  formed  by  the  mer- 
ger and  consolidation  of  a  number  of  cor- 
porations therein  named  pursuant  to  statute, 
now  appearing  as  section  2060  et  seq.,  Civ. 
Ck>de  1902.  In  reference  to  charters  granted 
by  the  Secretary  of  State  creating  original 
railway  corporations  we  find  in  section  1921, 
GlT.  Code  1902,  that  such  charters  are  re- 
quired to  be  recorded  by  the  Secretary  of 
State  in  books  kept  for  that  purpose.  There- 
fore a  certified  copy  of  such  record  by  the 
Secretary  of  State' would  be  admissible  in 
evidence  under  section  2888,  which  provides : 
"Attested  copies  of  all  records,  signed  by  the 
keeper  of  such  records  respectively,  shall  be 
deemed  and  allowed  as  good  evidence  in  any 
of  the  courts  of  this  state  of  the  original 
could  or  might  have  been  if  produced  to  the 
said  courts."  But  with  reference  to  charters 
of  consolidated  corporations,  under  sections 
2060  et  seq.,  while  a  charter  Is  required  to  be 
issued,  we  do  not  find  any  requlrments  that 
such  charter  shall  be  recorded,  although 
doubtless  as  a  matter  of  fact  they  are  cus- 
tomarily recorded.  Section  2061  provides 
that  the  agreement  of  consolidation  with 
certificate  of  its  adoption  by  the  secretary  of 
the  respective  companies  shaU  be  filed  in  the 
office  of  the  Secretary  of  States  and  that  a 
copy  of  said  agreement  and  act  of  consolid- 
ation duly  certified  by  the  Secretary  of  State 
under  seal  shall  be  evidence  of  the  exist- 
ence of  said  new  corporation.  There  seems 
to  be  little  ground  for  having  one  rule  of 
evidence  applying  to  the  Introduction  of  cer- 
tified copies  of  the  charters  of  original  rail- 
way corporations  and  another  as  applying  to 
the  charter  of  a  new  corporation  formed  by 
the  consolidation  of  original  railway  corpor- 
ations, but,  in  the  absence  of  a  statute  author- 
izing it,  we  must  hold  that  the  copy  of  the 
charter  was  not  admissible,  there  being  no 
notice  to  adverse  party  to  produce  the  orig- 
inal. But,  whether  the  circuit  court  was  in 
error  or  not,  it  was  wholly  Inmiaterlal  and 
harmless  in  view  of  the  conclusion  reached  on 
the  first  proposition  above,  that  the  incorpor- 
ation of  the  defendant  was  not  in  issue  under 
the  pleadings. 

8.  The  tenth  exception  alleges  error  in 
admitting  the  plaintiff's  testimony  that  he 
had  been  offered  a  job  as  section  foreman  at 
$48.81  a  month,  the  same  being  irrelevant 
and  not  shown  to  be  an  offer  made  by  one 
with  authority  to  contract  for  the  company. 
The  plaintiff  was  injured  in  the  employ  of 
defendant  as  a  section  hand  earning  $21.00 
per  month.  The  testimony  was  relevant  as 
tending  to  show  plaintiff's  earning  capacity 
at  the  time  he  sustained  the  Injury.  Impair- 
ment of  earning  capacity  is  an  element  of 
damage  involved  in  personal  injury  cases. 
Bussey  v.  Hallway,  62  S.  G.  438,  30  S.  B.  477; 
8  BUiott  on  Evidence,  %  1984.    Whether  the 


offer  of  a  better  salary  was  bona  fide  and  by 
one  having  authority,  was  npt  pres^ited  as 
an  objection  to  the  testimony  before  the 
circuit  court,  and  cannot  be  urged  for  the  first 
time  in  this  court 

4.  The  eighth  exception  raises  the  ques- 
tion, whether  the  court  erred  in  instructing 
the  jury  that  the  asumption  of  risk  by  the 
party  Injured  is  an  affirmative  defense  and 
must  be  pleaded.  There  was  no  error  in 
this.  While  such  was  the  view  of  the  writer 
as  expressed  in  Barksdale  v.  Ballway  Co., 
66  S.  G.  217,  44  S.  E.  743,  we  have  not  found 
an  express  declaration  to  that  effect,  or  to 
the  contrary,  In  any  decision  of  this  court, 
but  on  principles  of  correct  pleading  such 
should  be  the  rule.  First,  let  us  understand 
the  nature  of  such  defense.  In  the  case  of 
Bodie  V.  Railway,  61  S.  C.  468,  478,  39  S.  EL 
716,  718,  the  court  said:  *'The  doctrine  of  as- 
sumption of  risk  by  the  employ^  is  distinct 
from  the  doctrine  of  contributory  negligence, 
although  there  may  arise  a  certain  condition 
of  facts  capable  of  supporting  either  inference. 
This  has  given  rise  to  a  great  deal  of  confo- 
slon  of  statement  when  dealing  with  these  de- 
fenses. 'Assumption  of  risk'  rests  in  the  law 
of  contract  and  Involves  an  implied  agree- 
ment by  the  employd  to  assume  the  risks  or- 
dinarily incident  to  his  employment,  or  a 
waiver,  after  full  knowledge  of  an  extra- 
ordinary risk,  of  his  right  to  hold  the  «npk)y- 
er  for  a  breach  of  duty  in  this  regard.  Hoo- 
per V.  B.  R,  21  S.  a  647,  63  Am.  Rep.  691. 
The  law  as  to  waiver  applies  because  the  re- 
lation between  the  employer  and  employ^  Is 
contractual  and  waiver  is  the  voluntary  re- 
linquishment of  a  known  right  By  the  con- 
tract the  employer  and  employ^  each  assume 
certain  risks,  but,  as  in  all  contracts,  either 
party  may  waive  his  right  to  Insist  upon 
strict  performance  of  the  other's  contractual 
duty.  When,  therefore,  a  case  arises  in 
which  it  is  shown  {upon  proper  pleading)  Gtal- 
ics  ours)  that  the  employ^  has  assiuned  the 
risk  from  which  the  injury  arose,  or,  what  Is 
the  same  thing  in  effect,  has  waived  his 
right  to  hold  the  employer  responsible  for 
risk,  the  employes  action  is  defeated  because 
of  his  agreement  and  not  because  of  negli- 
gence. 'Gontrlbutory  negligence,'  on  the  other 
hand,  rests  in  the  law  of  torts  as  applied  to 
negligence,  and  when  such  defense  is  estab- 
lished the  plaintifTs  action  is  defeated,  not 
because  of  any  agreement  expressed  or  Im- 
plied, but  because  his  own  misconduct  was  a 
proximate  cause  of  the  injury.'*  In  that 
case  both  assumption  of  risk  and  contributory 
negligence  were  pleaded,. hence  the  court  con- 
sidered the  question  of  assimiptlon  of  risk  up- 
on proper  pleading.  In  the  Barksdale  Case, 
supra,  there  was  a  plea  of  contributory  neg- 
ligence, and  the  writer  of  this  opinion  took 
the  view  that,  because  of  the  distinction  be- 
tween the  defenses  of  contributory  negligence 
and  assumption  of  risk,  and  the  absence  of 
any  plea  of  assumption  of  risk,  that  the 


S.C.) 


MONTGOMERT  t.  SEABOARD  AIR  LINE  RY. 


court  should  not  consider  any  exceptions  in- 
Yolving  that  question.  Mr.  Justice  Woods, 
In  whose  views  Chief  Justice  Pope  concurred, 
while  recognizing  the  broad  distinction  be- 
tween the  two  defenses  outlined  in  Bodie's 
Case,  at  page  211  of  66  S.  C,  at  page  745  of 
44  S.  E.,  said:  "The  defenses  of  assumption 
of  risk  and  contributory  negligence  lure  so 
similar  that  they  may  fade  Into  each  other. 
The  broad  line  of  the  difference  is  to  be 
kept  in  view,  but  refined  distinction  between 
them  do  not  advance  the  administration  of 
the  law.  Nearly  every  case  of  contributory 
negligence  on  the  part  of  an  employ^  involves 
in  a  general  sense  some  assumption  of  rlskr, 
because  in  order  to  be  guilty  of  contributory 
negligence  there  must  be  the  risk  of  appar- 
ent danger.  When  a  servant  risks  this  dang- 
er in  the  discharge  of  duty  imposed  on  him 
In  the  course  of  usual  duty,  this  would  be, 
in  an  exact  sense,  a  case  of  assumption  of 
risk.  But  if  he  improperly  risks  the  danger, 
which  becomes  the  proximate  cause  of  tbe 
injury.  In  doing  that  which  is  not  imposed 
on  him  in  the  course  of  his  usual  duty^  it 
would  be  contributory  negligence.*'  Then, 
after  stating  circumstances,  Mr.  Justice 
Woods  said:  "For  this  reason  I  venture  to 
think  the  defense  of  contributory  negligence 
was  the  appropriate  one  under  which  this 
issue  should  have  been  submitted  to  the 
Jury.**  The  effect  of  this  view  is  to  assimi- 
late the  defenses  of  contributory  negligence 
and  assumption  of  risk,  especially  as  to  that 
portion  of  the  doctrine  of  assumption  of 
risk  which  relates  to  an  employe's  remaining 
in  the  service  of  the  master  and  using  defect- 
ive and  unsafe  machinery,  after  knowledge 
of  the  danger  and  without  protest  to  the 
master.  Now,  since  It  is  an  established  rule 
in  this  state  that  contributory  negligence  Is 
an  affirmative  defense,  and  must  be  pleaded 
(Wilson  V.  Railway  Co.,  51"  S.  C.  95,  28  S.  B. 
91;  Martin  v.  Railway  Co.,  51  S.  C.  158,  28 
S.  E.,  303)  it  must  follow,  especially  from  the 
last-mentioned  view,  that  there  must  at 
least  be  a  plea  of  contributory  negligence  to 
support  a  defense  founded  on  that  portion  of 
the  doctrine  of  assumption  of  risk  which  so 
closely  resembles  contributory  negligence. 
Harmony  and  consistency  in  rules  of  pleading 
would  certainly  be  promoted  by  adopting  the 
same  rule  of  pleading  in  both  defenses. 
We  wish  now  to  show  that,  whether  we 
preserve  a  distinct  cleavage  between  thfese 
two  defenses  or  permit  assimilation  in  part, 
correct  rules  of  pleading  require  that  as- 
sumption of  risk  should  be  regarded  as  an 
affirmative  defense,  and  must  be  pleaded  In 
order  to  be  available.  Section  170  of  the 
Code  of  Civil  Procedure  1902  provides :  "The 
answer  of  the  defendant  must  contain:  (1) 
A  general  or  specific  denial  of  each  material 
allegation  of  the  complaint  controverted  by 
the  defendant,  or  of  any  knowledge  or  Infor- 
mation thereof  sufficient  to  form  a  belief. 
(2)  A  statement  of  any  new  matter  constitut- 
ing a  defense  or  counterclaim,  in  ordinary 


and  concise  language,  without  repetition." 
It  thus  appears  that  "new  matter  constitut- 
ing a  defense"  must  be  pleaded.  Bliss,  Code 
Pleading,  §  327,  states :  "Under  a  denial  the 
defendant  should  be  permitted  to  show  no 
fact  that  does  not  go  directly  to  disprove  the 
fact  denied.  Evidence  of  facts  which  admit 
the  act  charged,  but  which  avoid  its  force  or 
effect,  or  which  discharge  the  obligation,  is 
inadmissible;  but,  on  the  other  hand,  facts 
may  be  proved,  although  apparently  new 
matter,  which  Instead  of  confessing  or  avoid- 
ing, tend  to  disprove  those  alleged  by  the 
plaintiff.  Such  facts  support  a  denial.  The 
plaintiff's  allegations  cannot  be  true  because 
of  certain  other  facts  which  are  inconsistent 
with  them."  Mr.  Pomeroy,  In  his  Remedies 
and  Remedial  Rights,  8  691,  says :  "The  gen- 
eral denial  puts  In  issue  all  the  material 
averments  of  the  complaint  or  petition,  and 
permits  the  defendant  to  prove  any  and  all 
facts  which  tend  to  negative  those  averments, 
or  some  one  or  more  of  them.  Whatever 
fact,  if  proved,  would  not  thus  tend  to  con- 
tradict some  allegation  of  the  plaintiff's 
first  pleading,  but  would  tend  to  establish 
some  drcxmcistance,  transaction,  or  conclusion 
of  fact  not  Inconsistent  with  the  truth  of 
those  allegations,  is  new  matter  It  Is  said 
to  be  "new'"  because  it  Is  not  embraced  with- 
in the  statement  of  facts  made  by  the  plain- 
tiff; It  exists  outside  of  the  narrative  which 
he  has  given;  and  proving  It  to  be  true  does 
not  disprove  a  single  averment  of  fact  in  the 
complaint  or  petition,  but  merely  prevents  or 
destroys  the.  legal  conclusion  as  to  the  plain- 
tiff's .rights  and  the  defendant's  duties  which 
would  otherwise  have  resulted  from  all  those 
averments  admitted  or  proved  to  be  true. 
Such  Is  the  nature  of  the  new  matter  which 
cannot  be  presented  by  means  of  a  denial,  but 
must  be  specially  pleaded,  so  that  the  plain- 
tiff may  be  informed  of  Its  existence  and  of 
the  use  to  be  made  of  It  by  the  defendant 
Whether  it  is  'new'  in  the  sense  described 
must  of  necessity  depend,  and  depend  alone, 
upon  the  nature,  extent,  and  variety  of  the 
material  allegations  which  the  plaintiff  in- 
serts in  his  pleading.  •  •  •  "  As  stated  by 
this  author  In  section  692  (new  matter), 
"confesses  and  avoids  all  the  material  alle- 
gations of  the  complaint  or  petition;  that  is, 
it  admits  all  the  material  facts  averred  there- 
in, and  avoids  their  legal  result  by  means  of 
the  additional  facts  which  are  relied  upon  as 
constituting  the  defense.**  The  plaintiff  may, 
however,  so  frame  his  complaint  that  a  gen- 
eral denial  will  admit  proof  of  facts  which 
would  otherwise  be  new  matter  to  be  pleaded, 
as  in  McElwee  v.  Hutchinson,  10  S.  O.  438; 
Long  V.  Railway,  50  S.  C.  49,  27  S.  E.  531; 
Latimer  v.  Cotton  Mills,  66  S.  C  139,  44  8.  E. 
559;  Hutchings  v.  Manufacturing  Co.,  68  S. 
C.  514,  47  S.  E.  710 — wherein  such  affirma- 
tive defenses  as  payment  mitigation  of  dam- 
ages, and  contributory  negligence  were  per- 
mitted on  a  general  denial  because  of  the 
particular  allegations  in  the  complaint  which 
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would  necessarily  become  issuable  by  denial. 
Our  cases  further  Illustrate  the  effect  of 
general  denial  in  personal  injury  cases  by 
holding  that  such  a  plea  covers  a  defense  that 
negligence  of  plaintiff,  or  some  third  person, 
was  the  sole  cause  of  the  plaintiff's  injury, 
on  the  ground  that  such  fact  negatives  the 
allegation  that  defendant's  negligence  was 
the  cause,  and  does  not  admit  defendant's 
negligence,  as  does  the  plea  of  contributory 
negligence.  Wilson  v.  Railway,  51  S.  O.  95, 
28  S.  E.  91;  Kennedy  v.  Railway  CJo.,  59  S. 
C.  543,  38  S,  E.  169.  But  all  the  cases 
throughout  limit  the  effect  of  a  general  de- 
nial to  a  mere  negation  of  the  material  facts 
stated  in  the  complaint 

Applying  the  foregoing  elementary  prin- 
ciples of  pleading  to  the  case  in  hand,  it  is 
clear  that  assumption  of  risk  is  new  matter 
in  the  nature  of  confession  and  avoidance, 
and  must  be  pleaded.  The  complaint  alleges 
(1)  the  Incorporation  of  defendant  and  its 
operation  of  the  railroad  whereon  the  injury 
occurred;  (2)  the  employment  of  plaintiff  by 
defendant  as  a  section  hand;  (3)  the  duty 
of  the  plaintiff  to  perform  such  service -and 
to  assist  in  the  operation  of  lever  car;  (4)  his 
action  in  reference  thereto  under  the  order  of 
the  section  master;  (5)  plaintiff's  duty  to 
obey  the  section  master  and  the  injury  to 
plaintiff  wbdle  obeying  said  order  caused  by 
the  unsafe  condition  of  the  lever  car,  with 
its  loose  handle-bar  and  wheels  having  too 
much  play  so  as  to  jerk  and  jump  over  the 
rough  and  uneven  track  of  defendant,  which 
caused  plaintiff  to  be  hurled  violently  in 
front  of  the  car  so  that  the  left  hand  wheels 
thereof  passed  over  his  body,  to  his  perma- 
nent injury;  (6)  the  negligence  and  willful- 
ness of  the  defendant  In  the  premises;  (7) 
the  consequent  suffering,  trouble,  and  ex- 
pense, and  permanent  Injury. 

A  general  denial  necessarily  put  in  Issue 
the  fact  that  plaintiff  sustained  any  contrac- 
tual relation  with  defendant,  and  that  he 
suffered  any  injury  while  In  the  service  of 
the  defendant  Such  defense  is  wholly  in- 
consistent with  the  theory  of  assumption  of 
risk,  which  involves  an  admission  of  the  con- 
tractual relation  of  master  and  servant  and 
an  assertion  that  the  Injury  which  happened 
was  the  result  of  the  risks  impliedly  assumed 
by  the  servant  In  his  contract,  or  that  the 
servant  has  by  his  conduct  waived  his  right  to 
call  upon  the  master  for  compensation  for 
injury  resulting  from  the  master's  negligence. 
It  Is  only  plausible  to  say  that  plaintiff  was 
bound  to  prove  the  contractual  relation  and 
the  risk  which  resulted  in  his  injury,  and 
that  he  thereby  in  establishing  his  own  case 
makes  available  to  defendant  any  legal  re- 
sult or  implication  of  law  arising  from  such 
facts.  This  is  true  only  when  the  plaintiff. 
In  making  out  his  case,  must  allege  and  prove 
facts  from  which  the  legal  result  claimed 
may  follow.  The  plaintiff  did  not  allege,  nor 
was  It  necessary  to  allege,  and  prove  that  he 
bad  no  knowledge,  actual  or  constructive,  of 


the  defective  and  nnsafe  condition  of  the 
machinery  such  as  should  have  caused  him 
to  refuse  to  obey  the  order  of  the  section  mas- 
ter and  quit  the  service,  or  take  the  risk  upon 
himself.  Such  facts  are  not  embraced  within 
the  statement  of  facts  made  in  the  complaint, 
are  outside  of  plaintiff's  narrative,  are  addi- 
tional facts  which  to  be  available  must  be 
pleaded  as  new  matter  constituting  a  defense 
In  avoidance  of.  the  case  made  by  plaintiff. 
While  a  plea  of  contributory  negligence  in- 
volves an  admission  of  the  alleged  negligence 
of  defendant  and  avoids  it  by  new  matter,  a 
plea  of  assumption  of  risk  involves  an  admis- 
sion of  the  alleged  contractual  relation  of  mas- 
ter and  servant  between  the  plaintiff  and  de- 
fendant, and  injury  as  a  result  of  risks  Incur- 
red by  plaintiff,  but  avoids  liability  by  new 
matter  showing  that  the  injury  resulted  from 
risks  voluntarily  assumed  by  plaintiff.  There- 
fore, any  reason  which  supports  contributory 
negligence  as  an  affirmative  defense  to  be 
pleaded,  will  also  support  assumption  of 
risk  as  an  affirmative  defense  to  be  pleaded, 
and  every  suggestion  which  may  be  urged  to 
show  that  "assumption  of  risk"  may  be 
shown  under  a  general  denial  may  with  equal 
force  be  urged  to  overthrow  the  well-settled 
rule  in  this  state  that  a  general  denial  will 
not  support  the  defense  of  contributory  negli- 
gence. We  have  perhaps  considered  this 
matter  of  pleading  at  too  great  length,  but 
in  view  of  the  late  expression  of  the  court  in 
Charping  v.  Toxaway  Mills,  70  S.  C.  473,  50 
S.  E.  186,  that  might  seem  to  imply  a  doubt 
on  this  subject,  although  in  that  case  assump- 
tion of  risk  was  pleaded,  we  have  thought  it 
best  that  the  correct  rule  be  stated  and  set 
at  rest. 

5.  The  foregoing  conclusion  renders  it 
unnecessary  to  consider  questions  sought  to 
be  raised  by  the  fifth,  sixth,  and  seventh  ex- 
ceptions, which  complain  of  error  in  refusing 
to  charge  certain  requests  of  defendant  touch- 
ing the  matter  of  assiunption  of  risk.  In 
the  absence  of  any  such  plea,  it  was  not  error 
to  refuse  requests  on  that  subject 

6.  For  the  same  reason  we  oyermie  the 
fourteenth  exception,  which  alleges  error  in 
the  charge  of  the  court  that  "under  article  9,  | 
15,  of  th^  Constitution,  the  doctrine  of  as- 
sumption of  risk  has  no  application  to  this 
case."  Under  this  and  other  exceptions  It 
was  contended  that  article  9,  §  15,  of  the  Con- 
stitution, violated  the  fourteenth  amendment 
to  the  federal  Ck>nstitution  in  denying  to  rail- 
road companies  the  equal  protection  of  the 
law,  in  abridging  their  right  to  contract 
with  employes  with  reference  to  assumption 
of  risk  by  them,  and  in  discriminating  be- 
t^'een  conductors  and  engineers,  and  other 
employes.  In  the  absence  of  any  defense  in- 
volving assumption  of  risk,  defendant  could 
not  be  prejudiced  by  any  charge  that  such  de- 
fense was  inapplicable  to  this  case  under  our 
Ck>nstltutlon.  As  it  is' not  necessary  to  the 
disposition  of  this  appeal  to  consider  the 
validity  of  this  provision  of  the  Constitatlon, 
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and  no  such  question  fairly  arises  on  the  rec- 
ord, it  is  proper  for  the  court  to  decline  to  go 
into  that  subject. 

7.  After  stating  the  issues  the  court  char- 
ged the  jury,,  in  part,  as  follows:  "And  it  is 
this  denial  on  the  part  of  the  defendant  that 
makes  it  necessary  for  plaintiff,  in  order  to 
recover,  to  establish  the  allegations  of  his 
complaint  by  the  preponderance  of  the  testi- 
mony, the  weight  of  the  evidence,  it  would  be 
better  termed  perhaps;  that  means  not  neces- 
sarily the  number  of  witnesses;  one  man's 
testimony  might  outweigh  the  declaration  of 
a  thousand;  it  depends  upon  the  character 
of  the  witness,  his  intelligence,  his  oppor- 
tunity for  knowing,  his  reputation  for  truth- 
fulness, his  demeanor  on  the  stand,  all  -of 
those  things  that  enter  into  a  man's  declara- 
tion which  carry  on  their  face  the  stamp  of 
either  truth  or  inveracity.  It  is  how  much 
you  believe,  what  you  believe,  what  is  cred- 
ible, what,  squared  with  the  straight-edge 
of  common  sense  as  applied  to  the  experience 
of  man,  what  is  reasonable.  Those  are  the 
things  that  help  the  jury  to  determine  the 
weight  of  the  testimony,  not  the.  number. 
You  know  men  whose  veracity,  whose  state- 
ments you  would  accent  unquestionably 
against  the  statements  of  men  whose  char- 
acter for  veracity  was  bad,  or  whose  oppor- 
tunity for  knowing  was  not  good.  So  the 
weight  of  evidence  is  not  to  be  governed  by 
numbers.  It  is  what  you  believe,  what  is 
credible,  what  is  reasonable.''  It  is  contend- 
ed by  appellant's  ninth  and  twelfth  exceptions 
that  this  charge  violated  the  Ck)nstitntion, 
prohibiting  judges  from  charging  juries  in 
respect  to  matters  of  fact,  in  Invading  the 
province  of  the  jury  by  giving  them  rules  for 
weighing  the  testimony  in  a  case  where  there 
was  conflict  of  testimony.  We  do  not  think 
the  .charge  is  subject  to  the  criticism  made. 
It  does  not  state  the  testimony  in  whole  or 
in  part,  does  not  intimate  to  the  jury  the 
judge's  impression  of  the  testimony,  but  Is  a 
clear  and  helpful  statement  of  the  meaning 
of  the  law  when  it  declares  that  the  plaintiff 
must  recover  by  the  preponderance  of  the  evi- 
dence, or  by  the  greater  weight  of  the  evi- 
dence. 

8.  The  thirteenth  exception  alleges  that 
the  following  charge  was  also  a  charge  on  the 
facts:  **Now,  in  this  case,  if  you  should  find 
that  the  plaintiff  has  suffered  mental  anguish 
because  of  the  contemplation  of  the  dark 
days  to  come  in  the  future  for  his  wife  and 
little  child,  such  suffering  cannot  enter  into 
your  judgment  In  this  case,  cannot  enter  into 
the  amount  of  the  verdict,  cannot  affect  the 
amount  of  the  verdict"  It  is  contended  that 
this  charge  was  an  instruction  by  the  court 
that  the  prospect  ahead  of  plaintiff's  wife 
and  child  was  dark  and  tended  to  express  an 
opinion  on  a  controverted  point,  namely: 
whether  plaintiff's  Injury  was  permanent 
We  do  not  so  understand  the  meaning  or 
effect  of  this  charge.  In  that  portion  of  the 
charge  from  which  this  sentence  is  taken  the 


court  was  Instructing  the  jury  that  plaintiff 
could  not  recover  for  mental  suffering  dis- 
connected with  physical  Injury,  and  was 
cautioning  the  jury  not  to  take  Into  consider- 
ation such  mental  suffering,  if  It  existed. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

This  case  has  been  carried  to  the  United 
States  Supreme  Court  on  a  writ  of  error. 


(73  S.  C.  626) 
JENKINS  V.  PENN  BRIDGE  CO. 

(Supreme  Court  of  South  Carolina.    March  22, 
1906.) 

COBPOBATIONS— SeBVIGB  OF  PbOOESS. 

Service  on  a  timekeeper  of  a  foreign  cor- 
poration doing  certain  construction  work  in  the 
state  is  a^ood  service  on  the  corporation,  un- 
der Code  Civ.  Proc  S  155,  providing  that  serv- 
ice can  be  made  on  a  foreign  corporation  only 
where  it  has  property  in  the  state,  or  the  cause 
of  action  arose  therein,  or  service  can  be  had 
personally  upon  the  president,  cashier,  treasur- 
er, attorney,  or  secretary,  or  any  agent  thereof. 
(By  divided  court.) 

Appeal  from  (Common  Pleas  Circuit  Court 
of  Charleston  County;  R.  W.  Memmlnger, 
Judge. 

Action  by  Edward  K.  Jenkins  against  the 
Penn  Bridge  Ck>mpany.  Motion  to  set  aside 
service  of  summons  denied,  and  defendant 
appeals.    Affirmed  by  divided  court 

James  F.  Duncan  and  Nath.  B.  Barnwell, 
for  appellant  Legare  &  Holman,  for  re- 
spondent 

WOODS,  J.  The  plaintiff,  Edward  N.  Jen- 
kins, seeks  In  this  action  to  recover  of  the 
defendant,  Penn  Bridge  Company,  a  corpora- 
tion chartered  under  the  laws  of  the  state 
of  Pennsylvania,  the  sum  of  $1,051.12  dam- 
ages for  breach  of  contract.  The  defendant, 
appearing  specially  for  that  purpose,  mov- 
ed before  Hon.  R.  W.  Memmlnger,  circuit 
judge,  to  set  aside  the  service  of  the  sum- 
mons, "on  the  ground  that  the  defendant  is  a 
foreign  corporation,  and  the  person  upon 
whom  personal  service  of  the  summons  was 
made  Is  not  and  was  not  at  the  time  of  said 
service,  the  president,  cashier,  treasurer,  at- 
torney, or  secretary  of  said  company  or  an 
agent  thereof."  The  appeal  is  from  an  or- 
der refusing  the  motion. 

In  the  affidavit  of  service  made  by  C.  St 
C.  Kirk,  It  is  stated  the  summons  was  serv- 
ed "by  delivering  to  J.  W.  Rowley,  agent  of 
defendant,  at  the  Navy  Yard,  said  county, 
and  leaving  with  him  copies  of  the  same  at 
Charleston  Navy  Yard."  In  support  of  the 
motion,  S.  P.  White,  the  president  of  the 
company,  submitted  an  affidavit  in  which  he 
says:  "That  one  J.  W.  Rowley,  upon  whom 
service  was  had  in  the  above-entitled  suit  Is 
In  no  sense  an  agent  for  the  said  defendant 
company;  that  he  Is  an  employ^  of  said 
company,  paid  by  the  day,  and  subject  to 
discharge  at  a  day's  notice;  that  he  is  a 
laborer  and  timekeeper  for  said  defendant 
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company,  with  no  authority  whatever  to  con- 
tract for  said  company,  or  bind  it  in  any  man- 
ner wtiatsoever;  that  the  only  agent  of  said 
company  having  control  over  the  work  in  pro- 
gress as  aforesaid,  and  with  authority  to  bind 
the  company  in  any  manner  in  connection 
with  the  said  work,  is  one  J.  T.  McMahon, 
the  general  construction  agent  of  said  com- 
pany, who  has  sole  charge  of  the  work  afore- 
said." The  affidavit  of  Rowley  himself  as  to 
his  relation  to  the  corporation  is  to  the  same 
effect.  No  proof  of  Rowley's  agenqy  was  of- 
fered by  the  plaintiff. 

In  section  155  of  the  Code  of  Civil  Pro- 
cedure, it  is  provided  as  to  the  service  of  the 
summons  that  *'such  service  can  be  made  in 
respect  to  a  foreign  corporation  only  when  it 
has  property  within  the  state,  or  the  cause 
of  action  arose  therein,  or  where  such  ser- 
vice shall  be  made  in  this  state  personally 
upon  the  president,  cashier,  treasurer,  attor- 
ney, or  secretary,  or  any  agent  thereof." 
The  object  of  service  of  the  summons  is  not 
only  to  give  notice  to  the  defendant  of  the 
pendency  of  a  suit  against  him,  but  to  bring 
him  under  the  jurisdiction  of  the  court  If, 
therefore,  Rowley  was  not  an  agent,  service 
upon  whom  would  not  subject  the  defendant 
to  the  jurisdiction  of  the  court  The  circuit 
judge  was  in  error  In  the  view  which  -he 
seems  to  have  taken  that  the  object  of  the 
service  had  been  accomplished  when  the  de- 
fendant received  through  the  service  notice  of 
the  suit,  and  by  special  appearance  moved  to 
set  the  service  aside.  Hester  v.  Rasin  Fert 
Co.,  33  S.  O.  609,  12  S.  B.  663;  Wren  v.  John- 
son, 62  8.  C.  638,  40  S.  E.  937.  The  circuit 
judge  held  as  a  matter  of  fact  however,  that 
Rowley  was  the  agent  of  the  defendant  corpo- 
ration, and  it  seems  this  finding  would  not  be 
subject  to  review  by  this  court  unless  entire- 
ly unsupported  by  the  evidence.  Hteter  v. 
Rasin  Fert.  Co.,  supra.  The  only  evidence 
on  the  subject  was  to  the  effect  that  Rowley 
was  a  laborer  and  timekeeper,  paid  by  the 
day  and  subject  to  discharge  at  a  day's  no- 
tice, without  authority  to  contract  or  bind  the 
company  in  any  manner  whatever,  and  the 
question  of  law  is  whether  a  person  who  sus^ 
tains  this  relation  to  his  employer  can  be  re- 
garded an  agent. 

An  agent  is  generally  defined  as  a  person 
who  acts  on  behalf  of  another  person  who  is 
his  principal.  While  in  practical  affairs  the 
relation  assumes  so  many  phases,  it  is  often 
quite  difficult  to  apply  the  definition,  it  is  cer- 
tainly necessary  to  constitute  agency  that 
there  should  be  some  kind  of  representation 
of  the  principal  by  virtue  of  authority  confer- 
red by  him.  Authority  to  contract  is  suf- 
ficient to  constitute  agency  under  this  stat- 
ute. Gross  V.  Nichols  aowa)  33  N.  W.  653; 
Berlin  Bridge  Co.  v.  Norton  (N.  J.  Sup.)  17 
Atl.  1079;  Packet  Co.  v.  Pikey  and.)  40  N. 
E.  627.  The  claim  of  agency  based  on  any 
other  authority  short  of  power  to  contract 
tt  is  said  by  high  authority  has  rarely  been 


maintained,  and  certainly  it  should  be  allow- 
ed with  great  caution.  Moore  v.  Freeman's 
Nat  Bank,  92  N.  a  690i  ••Employ^"  la  man- 
ifestly a  much  broader  term  than  ''agrat" 
and  it  is  therefore  not  sufficient  under  this 
statute  to  show  that  the  service  was  made  on 
an  employ^  without  showing  that  such  em- 
ploy6  was  also  an  agent  Of  all  classes  of 
employes  a  day  laborer  has  the  most  tran- 
sient and  readily  severed  connection  with 
the  person  whom  he  serves,  and  no  warrant 
will  be  found  either  in  legal  precedent  cfr  the 
common  understanding  of  practical  men  for 
regarding  him  an  agent  or  representative. 
The  matter  is  thus  forcefully  stated  in  Mul- 
heam  y.  Press  Pub.  Co.  (N.  J.  Sup.)  20  AtL 
760:  "The  line  between  those  who  represent 
and  those  who  do  not  represent  a  foreign  cor- 
poration for  the  purposes  of  this  act  cannot 
be  defined  by  a  formula.  But  it  was  never 
Intended  that  every  servant  who  happened 
to  do  some  act  in  this  state  for  a  foreign  cor- 
poration represented  the  company.  Service 
upon  a  carter  who  was  sent  across  the  ferry 
into  this  state  for  a  load  of  merchandise  be- 
longing to  a  foreign  corporation  would  be  ab- 
surd. These  persons  have  little,  if  any, 
more  representative  character  than  the  cart- 
er." Connecticut  Mntual  Life  Ins.  Co.  ▼. 
Spratly,  Bose's  Notes,  3  Suj^lemmt  9^; 
Abbeville  E.  L.  &  P.  Co.  v.  Western  B^  8.  Ca 
(S.  C.)  85  Am.  St  Bep.  note  933.  The  work 
of  a  laborer  employed  as  a  tim^eeper  la 
purely  mechanical,  implying  no  more  discre- 
tion than  that  of  a  laborer  who  works  with 
his  spade.  In  a  certain  sense  the  master  Is 
responsible  for  the  result  of  every  laborer'a 
work,  and  as  to  those  with  whom  he  con- 
tracts as  well  as  the  outside  world  he  Is 
bound  by  it  but  this  does  not  make  the  la- 
borer an  agent  of  the  master  upcm  whom,  pro- 
cess can  be  served  to  bind  the  master  as 
principal. 

The  circuit  judge  rests  his  conclusion  main- 
ly upon  the  authority  of  the  case  of  Abbeville 
B.  L.  &  P.  Co.  V.  Western  E.  8.  Co.,  61  S.  C 
361,  382,  39  8.  B.  669,  56  L.  B.  A.  146,  85  Am. 
St  Bep.  890;  but  the  facts  of  the  case  are 
entirely  different  and  neither  the  reasoning 
of  the  court  nor  the  principle  announced 
furnish  any  ground  for  holding  that  Rowley 
could  be  regarded  the  agent  of  the  defendant 
in  this  case.  After  discussing  the  leading 
case  of  Connecticut  Mutual  Life  Ins.  Co.  v. 
Spratly,  172  U.  8.  602,  19  Sup.  Ct  308,  43  li. 
Ed.  669,  referring  to  that  case,  the  court  says: 
"As  we  have  seen  above,  and  as  is  held  in  the 
case  last  cited,  the  character  of  the  agency 
depends  upon  the  inquiry  whether  the  agent 
can  be  regarded  as  the  representative  of  the 
corporation  in  respect  to  the  transaction  out 
of  which  the  suit  arises.  The  practical  in- 
quiry, therefore,  is  whether  George  P.  Schmln- 
ke  was  the  representative  of  the  defendant 
corporation  in  this  state,  in  r^ard  to  the 
transaction  out  of  which  this  tontroversy 
arose.    This  must  be  determined  by  an  ex- 
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amination  of  tbe  undisputed  testimony  In 
the  case^  proceeding  largely,  and  in  fact 
entirely,  from  the  defendant  corporation  it- 
self." The  court  then  holds  that  the  letters 
of  the  defendant  proved  conclusively  that  the 
person  served  was  sent  to  Abbeville  as  the 
representative  of  the  defendant  in  the  very 
matter  in  dispute  and  out  of  which  the  action 
arose.  Here  Rowley,  the  person  served,  had 
no  connection  with  defendant's  business  ex- 
cept as  a  mere  day  laborer  employed  as  a 
timekeeper.  He,  therefore,  did  not  represent 
the  defendant,  and  was  not  an  agent  upon 
whom  the  summons  could  be  legally  served 
in  an  action  against  the  defendant,  a  foreign 
corporation. 

The  objections  to  the  validity  of  the  service 
which  form  the  basis  of  the  other  grounds  of 
appeal  were  not  mentioned  in  the  notice  of 
motion,  and  therefore  were  not  considered 
by  the  circuit  judge. 

I  think  the  judgment  of  the  circuit  court 
should  be  reversed. 

POPE,  a  J.,  concurs. 

JONEB,  J.  (dissenting).  The  judgment  of 
tbe  circuit  court  should  be  affirmed.  That 
court  has  found  as  matter  of  fact  that  J.  W. 
Rowley,  upon  whom  service  was  made  in  this 
case,  was  an  agent  of  the  defendant  foreign 
corporation  at  the  time  of  servica  This  is  a 
finding  of  fact  in  a  case  at  law,  and  cannot  be 
disturbed  by  this  court  unless  it  is  absolutely 
without  evidence  to  support  it  The  person 
making  service  made  affidavit  that  the  service 
was  made  upon  J.  W.  Rowley,  agent  of  de- 
fendant at  the  Navy  Yard,  Charleston  coun- 
ty. It  appears  by  the  affidavits  of  S.  P. 
White,  president  of  the  defendant  company, 
and  J.  W.  Rowley,  that  said  Rowley  was  a 
timekeeper  employed  by  the  defendant  at  the 
Navy  Yard,  wh^re  defendant  is  doing  a  piece 
of  construction  work  for  the  United  States 
government  It  is  true  thi^t  these  affidavits 
of  8.  P.  White  and  J.  W.  Rowley  say  that 
Rowley  had  no  authority  to  bind  the  said 
company  in  any  way,  but  this  is  rather  a 
conclusion  of  law,  dependent  upon  the  duties 
of  a  timekeeper.  It  is  also  stated  that  Rowley 
Is  paid  by  the  day  and  subject  to  discharge 
at  a  day's  notice,  but  the  question  does  not 
depend  upon  the  length  or  tenure  of  service, 
but  the  character  or  nature  of  the  service. 
Let  us,  therefore,  not  concentrate  attention 
on  the  statement  that  Rowley  was  a  laborer, 
but  direct  attention  to  the  undisputed  fact 
that  Rowley  was  timekeeper  for  the  defend- 
ant in  its  construction  work.  On  this  point 
the  affidavits  are  singularly  silent  as  to  the 
nature  of  Rowley's  duties  as  a  timekeeper. 
The  circuit  judge  was  left  to  make  his  own 
inference  from  the  meaning  of  the  term.  Ac- 
cording to  Webster,  a  timekeeper  is:  "(2)  A 
person  who  keeps,  marks,  regulates,  or  de- 
termines the  time.  Specifically:  (a)  A  per- 
son who  keeps  a  record  of  the  time  spent  by 
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workmen  at  their  work."  According  to  the 
Century  Dictionary  a  timekeeper  Is:  ''(c) 
One  who  notes  and  records  the  time  at  which 
something  takes  place,  or  the  time  occupied 
in  some  action  or  operation,  or  the  number 
of  hours  of  work  done  by  each  of  a  number 
of  workmen."  It  would  seem,  therefore,  that 
a  timekeeper  employed  by  defendant  in  Its 
construction  work  to  keep  the  time  of  its 
employ^,  probably  numerous,  keeps  a  re- 
cord for  the  defendant  from  which  no  doubt 
Its  pay  rolls  are  made  up.  Does  that  record 
not  bind  the  defendant  in  any  way?  In  a 
dispute  between  the  defendant  and  its  em- 
ploy^ as  to  the  amount  due  as  shown  by 
the  timekeeper's  record,  would  not  such  rec- 
ord, in  the  absence  of  fraud  or  collusion, 
bind  the  defendant  on  the  ground  that  in 
making  such  record  the  timekeeper  represents 
the  defendant?  What  would  be  the  difference 
in  principle  If  the  bookkeeper  or  money  keep- 
er of  the  defendant  had  been  served  instead 
of  the  timekeeper?  The  tlmekeper  represents 
his  employer  or  principal  in  his  relation  to 
the  other  employ^i  with  respect  to  this  par- 
ticular part  of  defendant's  business. 

This  cannot  be  called  the  position  of  a 
mere  laborer,  and  cases  that  might  be  dted 
to  the  effect  that  service  upon  a  mere  laborer 
would  not  be  service  upon  an  agent  of  a  for- 
eign corporation  have  no  application.  The 
test  of  agency  is  not  the  power  to  make  a 
contract  binding  the  employer.  Such  power 
shows  agency,  but  agency  may  also  be  shown 
by  the  fact  that  a  person  represents  the 
master  in  some  one  or  more  of  his  relations 
to  othera,  even  though  he  may  not  have  power 
to  contract  The  statute  makes  service  on 
"any  agent"  of  a  foreign  corporation  sufficient 
The  statute,  therefore,  does  not  require  that 
the  agent  shall  be  general,  but  is  complied 
with  by  a  service  upon  an  agent  having  lim- 
ited authority  to  represent  his  principal.  We 
do  not  think  that  it  can  be  said  that  the  con- 
clusion of  the  circuit  court  is  absolutely  with- 
out any  evidence  to  sustain  it,  and  that  he 
committed  error  of  law  in  dismissing  the 
motion  of  defendant  to  set  aside  the  service 
of  process  in  this  case. 

Associate  Justice  GARY  concurring  in  this 
view,  and  the  court  being  evenly  divided  on 
the  question,  the  judgment  of  the  circuit  court 
stands  affirmed  under  the  Constitution. 


(78  S.  a  533) 

INDEPENDENT    STEAM    FIRE    ENGINE 

CO.  V.  RICHLAND  LODGE,  NO.  30, 

A  F.  M.,  et  al. 

(Supreme  Court  of  Soutli  Carolina.    March  23* 
1906.) 

1.  Reference— When  Aixowbu. 

Where  a  motion  to  transfer  a  cause  from 
equity  calendar  No.  2,  on  which  it  had  been 
reached,  to  law  calendar  No.  1,  was  overruled, 
it  remained  for  trial,  and  it  was  proper,  on  mo- 
tion for  reference,  for  tbe  court  to  make  such  an 
order. 
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2.  Saub— EQurrABLB  Action. 

Plaintiff  sued  to  have  it  adjudged  that  de- 
fendants had  forfeited  all  interest  in  certain 
real  property  which  they  acquired  under  a  writ- 
ten contract.  The  answer  admitted  defend- 
ants'  claim  under  the  agreement,  but  denied 
forfeiture  of  the  interest  thereunder.  Held,  that 
the  suit  was  of  an  equitable  nature,  and  a 
reference  to  a  master  of  the  whole  cause  was 
proper. 

Appeal  from  Common  Pleas  Gircoit  Court  of 
Richland  County;  J.  P.  Carey,  Special  Judge. 

Action  by  the  Independent  Steam  Fire  En- 
gine Company  against  Richland  Lodge,  No. 
39,  A.  F.  M.,  and  others.  Motion  to  trans> 
fer  the  action  to  calendar  1  was  denied,  and 
motion  of  plaintiff  to  refer  the  case  to  the 
master  was  granted.  From  both  orders,  de 
fendants  appeal.    AMrmed. 

Melton  &  Belser  and  Allen  J.  Green,  for 
appellanta    Barron  &  Ray,  for  respondent. 

POPB,  a  J.  The  decision  of  this  case  in 
the  first  appeal  herein  was  that  the  complaint 
stated  a  cause  of  action.  70  S.  C.  572,  580,  50 
S.  E.  449,  501.  The  Judgment  of  this  court 
was  as  follows: 

"This  is  an  appeal  from  an  order  overrul- 
ing a  demurrer  to  the  complaint  It  will 
be  necessary,  therefore,  to  set  out  the  com- 
plaint in  the  report  of  the  case  (which  was 
done  at  pages  573-678  of  70  S.  C,  and  pages 
490-501  of  50  S.  B.,  inclusive).  The  main 
question  in  the  case  is,  whether  his  honor, 
the  circuit  judge,  erred  In  ruling  that,  under 
the  written  agreement  set  out  in  the  com- 
plaint, the  defendants  cannot  lawfully  use 
the  premises  described  in  said  agreement 
except  as  a  'Masonic  hair  and  for  'Masonic 
purposes.'  The  construction  placed  upon  the 
agreement  by  the  circuit  judge  gives  effect  to 
all  the  terms  of  the  agreement,  while  that  for 
which  the  appellants  contend  would  render  in- 
operative and  ineffectual  the  words  'as  a  Ma- 
sonic hall,'  which  are  plain  and  unambiguous. 
The  allegations  of  the  complaint  show  an  in- 
vasion of  the  plaintifTs  rights.  It  is,  there- 
fore, entitled  to  some  relief  either  legal  or 
equitable,  and  the  complaint  is  not  subject 
to  demurrer  when  the  plaintiff  is  entitled 
to  any  relief  whatever." 

The  judgment  was  affirmed. 

The  answer  of  defendants  was  as  follows: 

"The  defendants,  Richland  Lodge,  No.  39, 
A.  F.  M.,  Acacia  Lodge,  No.  94,  A.  F.  M.,  and 
Columbia  Royal  Arch  Chapter  No.  5,  above- 
named,  answering  the  complaint  herein: 

"First.  For  a  first  defense:  Admit  the 
Agreement  set  forth  in  paragraph  6  of  the 
complaint,  and  so  much  of  the  complaint  as 
alleges  that  these  defendants  claim  an  in- 
terest in  the  building  and  premises  referred 
to  herein  and  have  been  in  continuous  pos- 
session and  enjoyment  of  the  third  story  of 
said  building  from  its  completion  until  the 
present  time;  but  said  defendants  deny  eacli, 
and  every  other  allegation  in  said  complaint 
sontained. 

"Second.  For    a   second   defense:    (1)  Al- 


lege that  after  entering  into  the  agreement 
set  forth  in  the  complaint,  the  trustees  in 
behalf  of  the  Masonic  fraternity  named 
therein  duly  performed  all  the  covenants, 
conditions,  and  stipulations  of  said  agree- 
ment on  their  part  to  be  performed,  upon  the 
completion  of  said  building  went  into  pos- 
session of  the  third  story  thereof,  with  the 
appurtenances  thereto,  and  the  said  trustees, 
their  successors  in  ofQce,  and  these  defendants 
have  been  and  remained  in  exclusive  and  con- 
tinuous possession  and  enjoyment  of  the  same 
until  the  present  time.  (2)  That  under  and 
by  virtue  of  said  agreement  and  the  joint 
erection  of  said  building  as  therein  provided 
for,  the  said  trustees  acquired,  for  the  use 
and  benefit  of  the  several  Masonic  bodies 
referred  to  therein  and  of  the  Masonic  frater- 
nity of  Columbia,  S.  CL,  and  became  vested  with 
an  Interest  and  estate  in  the  said  building 
and  appurtenances  and  in  the  lot  upon  which 
the  said  building  was  erected,  the  said  in- 
terest and  estate  being  conveyed  to  them  in 
fee  simple,  defeasible  only  upon  the  fall  or 
destruction  of  said  building;  whereupon  the 
said  trustees  are  given  the  right  to  take  and 
remove  one-half  of  the  material  of  which 
said  building  is  constructed.  That  the  said 
building  still  stands,  and  the  event  which 
the  estate  and  interest  conveyed  is  to  toml- 
nate  has  not  occurred,  and  may  never  occur. 

(3)  These  defendants  admit  that  some  time 
in  the  early  part  of  the  year  1000,  having 
secured  a  larger  and  more  convenient  hall, 
they  began  holding  their  regular  meetings 
therein,  and  have  since  continued  to  do  so; 
but  they  do  not  intend  and  have  never  bi- 
tended  to  abandon  and  discontinue  perma- 
nently the  use  of  said  third  story  and  hall 
thereof  as  a  place  for  Masonic  meetings; 
that  defendants  have  removed  only  part  of 
their  furniture  and  personal  belongings  there- 
from, part  still  remaining  therein.  That  the 
said  story  has  not  been  changed  structurally 
in  any  way,  and  is  as  well  adapted  as  It  ever 
was  for  use  as  a  Masonic  hall  whenever  the 
Masons  of  Columbia,  or  any  of  them,  shall 
find  it  desirable  to  use  the  same;  that  it  Is 
not  required  by  the  rules  of  Masonic  order 
nor  Is  it  necessary  that  all  the  Masonic 
bodies  of  a  city  or  community  should  have 
one  and  the  same*  hall,  but  whether  they 
shall  have  one  hall  or  more  is  solely  a 
matter  of  convenience;  that  the  several  Ma- 
sonic bodies  of  Columbia,  or  one  or  more  d 
them,  may  any  day  find  it  necessary  to  re- 
sume regular  use  of  said  third  story  as  a 
place  of  meeting;  that  by  said  agreem^it 
these  defendants  are  expressly  authorized  to 
manage  and  adapt  said  story  and  hall  to 
their  purposes  as  they  may  deem  proper;  and 
they  aver  that  they  have  the  right,  and 
should  be  permitted  to  meet  or  not  meet 
therein  when  and  at  such  times,  and  with 
such  intervals  as  may  suit  their  convenience. 

(4)  Further  answering  said  complaint,  these 
defendants  allege  that  by  the  clause  granting 
the  third  story  of  said  building  to  the  said 
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trustees,  it  was  not  intended,  and  the  said 
agreement  does  not  require  that  the  said 
story  should  be  used  only  as  a  Masonic  hall 
in  the  sense  of  a  meeting  place  for  Masonic 
bodies,  or  that  it  should  be  so  used  continu- 
ously, and  certainly  no  condition  or  limita- 
tion was  imposed  thereby  for  the  termina- 
tion of  the  estate  and  interest  of  said  trustees 
and  their  cestuis  qiie  trustent  in  the  event  it 
should  cease  to  be  used.  These  defendants 
aver  that,  on  the  contrary,  the  utmost  require- 
ment of  said  clause  is  to  impose  upon  the 
trustees  named  and  their  successors  a  duty 
to  permit  the  use  of  said  story  and  premises 
as  a  Masonic  hall  by  the  Masonic  bodies  in- 
terested in  the  trust  thereby  created,  a  duty 
which  the  said  bodies  alone  have  the  right 
to  insist  upon  or  enforce.  (5)  These  defend- 
ants admit  that  when  and  since  they  discon- 
tinued regular  use  of  said  third  i^tory  as 
aforesaid,  other  organizations  were  permitted 
to  use  the  same  to  hold  meetings  in,  the 
amount  paid  by  them  as  rent  therefor  being 
devoted  to  Masonic  purposes;  but  the  defend- 
ants allege  that  this  use  of  said  premises 
is  merely  the  exercise  by  them  and  by  the 
trustees  on  their  behalf,  of  their  right  to 
manage  and  deal  with  their  own  property 
as  they  see  fit;  that  said  use  of  said  premises 
does  not  contravene  any  requirement  of  said 
agreement,  does  not  in  any  manner  interfere 
with  plaintiff  in  enjoyment  of  its  portion  of 
said  building,  and  is  a  use  of  the  same 
character,  and  no  wise  more  onerous  than 
the  use  heretofore  made  of  said  premises  by 
the  Masons  themselves.  (6)  That  notwith- 
standing these  defendants  discontinued  the 
use  of  the  said  third  story  for  regular  Ma- 
sonic meetings  aforesaid  in  the  early  part 
of  the  year  1900,  and  thereupon  permitted 
another  organization  to  occupy  the  same,  as 
it  has  since  continued  to  do,  and  the  plain- 
tiff, who  then  occupied  the  bottom  story  of 
said  building,  well  knew  what  was  being 
done,  plaintiff  did  not  then  in  any  manner 
object  thereto,  but  consented  to  and  ac- 
quiesced in  the  change  being  made,  and  never 
objected  thereto  until  some  time  In  the  ye?ir 
1903,  more  than  three  years  thereafter,  when 
a  paid  fire  department  having  been  establish- 
ed in  the  city  of  Columbia,  the  plaintiff  com- 
pany conceived  the  idea  of  selling  its  in- 
terest in  said  property,  and  distributing  the 
proceeds  among  its  members;  and  these  de- 
fendants aver  that  plaintiff  is  now  estopped 
to  claim  a  forefeiture  or  loss  of  their  rights 
by  the  defendants  on  account  of  any  changes 
in  the  use  of  the  .said  premises  as  aforesaid. 
(7)  The  defendants  admit  that  the  lodges 
referred  to  as  True  Brotherhood  Lodge,  No. 
84,  and  Columbia  Lodge,  No.  108,  have  long 
become  extinct;  but  allege  that,  by  said  agree- 
ment above-mentioned,  the  interest  and  estate 
in  said  building  and  premises  acquired  by 
the  Masonic  fraternity  was  vested  in  the 
trustees  therein  named  and  their  successors 
in  office,  who  remained  the  holders  of  the 
legal  title  thereto,   the  Individual   Masonic 


bodies,  as  beneficiaries  of  the  trust,  having 
only  a  right  to  the  use  and  enjoyment  of  the 
same  so  long  as  they  continue  in  existence; 
that  the  present  presiding  officers  of  Rich- 
land Lodge  No.  39,  A.  F.  M.,  Acacia  Lodge, 
No.  94,  A.  F.  M.,  and  Columbia  Royal  Arch 
Chapter,  No.  5,  are  now  the  successors  in 
office  of  the  trustees .  named  in  said  agree- 
ment, and  still  hold  the  legal  title  to  the 
interest  in  said  building  and  premises  ac- 
^ired  as  aforesaid,  subject,  however,  to 
the  trusts  and  duties  by  said  agreement  im- 
posed. (S)  Except  as  herein  admitted,  quali- 
fied, or  explained,  these  defendants  deny  each 
and  every  allegation  in  said  complaint  con- 
tained."- 

The  action  was  placed  for  trial  upon  cal- 
endar No.  2.  Thereafter  notice  was  given  of 
a  motion  to  be  heard  by  the  presiding  judge 
when  the  cause  was  called,  to  transfer  the 
action  from  calendar  2  to  calendar ,  1,  for 
trial  of  legal  issues  raised  by  the  pleadings. 
This  motion  came  on  to  be  heard  before  Spe- 
cial Judge  James  P.  Carey,  on  the.  26th  of 
May,  1905.  After  hearing  argument,  the 
judge  overruled  the  motion  in  an  oral  order, 
but  the  defendants  announced  that  they 
would  appeal  therefrom.  Immediately  there- 
after counsel  for  plaintiff  moved  that  the 
cause  be  referred  to  John  S.  Verner,  master, 
to  take  testimony  on  all  issues  raised  by 
the  pleadings  and  to  report  the  same. 

"The  above-entitled  case  docketed  upon 
calendar  No.  2,  and  upon  the  calling  of  the 
said  case  thereon  a  motion  by  the  defendant's 
attorneys,  upon  previous  notice,  was  made 
for  an  order  transferring  the  said  cause  to 
calendar  No.  1,  on  the  ground  that  the  same 
involved  legal  issues  triable  by  a  jury.  I 
am  of  the  opinion  that  the  issues  raised  by 
the  pleadings  are  equitable,  and  therefore 
refused  the  motion  to  transfer  to  calendar 
No.  1.  Immediately  upon  the  announcement 
of  my  ruling  upon  this  question,  defendants' 
counsel  gave  notice  of  intention  to  appeal 
therefrom  to  the  Supreme  Court ;  and  subse- 
quently counsel  for  plaintiff  made  a  motiop 
for  an  order  referring  the  cause.  Being  of 
the  opinion  that  the  cause  is  an  equitable 
one,  and  involves  no  issues  triable  by  a  jury, 
I  have  concluded  to  grant  the  order  of 
reference.  It  is,  therefore,  ordered,  adjud^ 
ed,  and  decreed,  that  the  motion  to  trans- 
fer the  said  cause  from  calendar  No.  2  to 
calendar  No.  1  be  and  hereby  is  refused, 
overruled,  and  denied;  and  it  is  further  or- 
dered, that  the  cause  be  referred  to  John  S. 
Verner,  master  of  Richland  county,  to  take 
the  testimony  on  all  the  Issues  raised  by  the 
pleadings,  and  to  report  the  same." 

The  defendants  then  appealed  upon  the 
following  exceptions:  "(1)  Because  his  hon- 
or the  circuit  judge  erred  in  entertaining 
jurisdiction  of  this  cause  and  hearing  and 
determining  the  motion  to  refer  the  same  to 
the  master,  after  notice  had  been  given  that 
an  appeal  would  be  taken  to  the  Supreme 
Court  from  his  honor's  rulings  and  order  re- 
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fusing  to  transfer  the  said  canse  to  calaidar 
No.  1  for  trial  of  the  legal  Issues.  (2)  Be- 
cause It  Is  respectfully  submitted  that  his 
honor  the  circuit  Judge  erred  In  refusing  to 
strike  said  cause  from  calendar  No.  2  and 
place  the  same  on  calendar  No.  1,  inasmuch 
as  this  cause  involves  matters  properly 
triable  by  a  Jury.  (3)  Because  It  is  respect- 
fully submitted  that  his  honor  the  circuit 
Judge  erred  In  refusing  to  transfer  the  cause 
from  calendar  No.  2  to  calendar  No.  1,  Inas- 
much as  this  cause  involves  the  question  of 
.  title  to  real  estate,  and  other  issues  triable 
of  right  by  Jury,  and  the  cause  should,  there- 
fore, have  been  transferred.  (4)  Because  it 
is  respectfully  submitted  that  his  honor  the 
circuit  Judge  erred  In  holding  and  deciding 
that  the  Issues  raised  by  the  pleadings  vrere 
wholly  equitable,  and  In  referring  the  whole 
cause  and  all  the  issues  to  the  master; 
whereas,  the  said  cause  Involves  certain 
Issues  triable  of  right  by  Jury,  and  which 
could  not  be  referred  to  the  master  without 
defendant's  consent"  We  will  now  examine 
these  exceptions  in  their  order. 

1.  We  do  not  see  any  grounds  upon  which 
this  exception  can  be  sustained.  Indeed, 
the  effort  to  hear  a  cause  by  piecemeal  is 
highly  objectionable;  but  In  this  case,  the 
first  motion  was  heard  after  the  action  had 
been  regularly  reached  upon  calendar  2. 
This  motion  being  overruled,  it  remained  for 
triaL  When,  therefore,  the  motion  for  a 
reference  to  the  master  was  made.  It  was 
perfectly  proper  for  the  circuit  Judge  to  make 
the  order  of  reference.  Of  course,  if  this 
court  on  a  hearing  of  the  appeal  should  hold 
that  the  circuit  Judge  was  in  error  in  over- 
ruling the  motion  to  change  the  case  from 
calendar  2  to  calendar  1,  so  much  of  the 
Judge's  order  as  refers  the  Issues  to  the  mas- 
ter would  be  invalid.  The  plaintiff  must 
take  his  chances.  No  harm  has  resulted  as 
yet  to  the  defendants.  The  verbal  notice  of 
appeal  should  not  have  stayed  the  circuit 
Judge. 

2.  Was  It  error  of  the  circuit  Judge  in  hold- 
ing that  there  were  only  equitable  Issues  and 
not  legal  issues  to  be  tried  by  a  Jury?  Of 
course,  if  the  pleadings  raised  issues  of  law 
for  trial  by  Jury,  the  law  required  a  trial  of 
the  same  by  Jury.  As  was  well  remarked  by 
the  late  Chief  Justice  Mclver,  in  Holllday  v. 
Hughes,  64  S.  a,  157,  31  S.  B.  867:  "Ever 
since  the  case  of  Adlckes  v.  Lowry,  12  S.  C 
97,  recognized  and  followed  In  numerous 
subsequent  cases.  It  has  been  the  settled  rule 
that,  while  under  the  Code  of  Procedure  both 
legal  and  equitable  issues  may  be  tried  in 
the  same  case,  yet,  at  the  trial,  the  legal  and 
the  equitable  Issues  must  be  distinguished 
and  decided  by  the  court  in  the  exercise  of 
its  distinct  functions  as  a  court  of  law  and 
a  court  of  equity,  and  only  those  should  be 
determined  by  a  Jury  which  are  properly 
triable  by  a  Jury,  while  those  which  would 
have  formerly  been  triable  in  equity  mujst 


be  determined  by  the  Judge  in  the  exerdse  of 
his  chancery  powers."  It  seems  In  the  case 
at  bar,  as  disclosed  by  the  pleadings,  that 
the  object  of  the  plaintiff  is  that  the  defend- 
ants should  be  adjudged  to  have  forfeited 
any  and  all  rights  under  the  agreement,  that 
both  plaintiff  and  defendants  admit  was 
made  and  evidenced  by  their  respective 
hands  and  seals,  and  that  the  defendants 
have  no  present  interest  in  the  premises 
referred  to  In  said  agreement,  as  well  as  that 
the  plaintiff  should  have  such  other  and  fur- 
ther relief  as  to  the  court  may  seem  proper. 
The  defendants  admit  that  the  agreement 
was  made  by  them,  and  that  under  said 
agreement,  up  to  the  year  1900,  the  defend- 
ants occupied  said  third  story  as  a  lodge 
room,  as  a  Masonic  hall  or  for  Masonic  pur- 
poses, but  that  since  said  date  the  defendants 
have  moved  to  their  Masonic  Temple,  away 
from  the  plaintiff's  present  hall  building,  but 
that  the  defendants  have  rented  said  ttiird 
floor,  formerly  used  by  them,  to  a  different 
and  distinct  body  from  Masonry.  Now,  when 
the  allegations  of  the  answer  are  considered, 
it  will  be  found  that  there  are  some  allega- 
tions therein  which  seem  to  antagonize  the 
allegations  of  the  complaint  It  is  not  un- 
usual that  antagonism  in  the  statement  of 
facts  is  sharply  drawn  by  the  parties  to  an 
action  clearly  within  equity,  yet  such  vari- 
ance does  not  change  the  action  itself.  As 
was  held  in  the  case  of  McLaurln  v.  Hodges, 
43  S.  C.  187,  192,  20  S.  E.  991,  ''The  defenses 
set  up  by  the  defendant  enter  into  the  plain- 
tiff's equitable  cause  of  action  as  part  of  the 
very  cause  of  action."  We  must  overrule 
this  exception. 

3.  It  is  admitted  by  both  sides  of  this  ccm- 
troversy,  that  the  agreement  set  np  in  the 
complaint,  governs  whatever  rights  these 
parties,  respectively,  claim.  If  those  rights 
are  equitable,  as  we  think  they  are,  the  ac- 
tion is  properly  upon  calendar  2,  any  ques- 
tions of  fact  arising  are  tu  the  equity  action. 
There  was  no  error  by  the  circuit  Judge  in  so 
holding. 

4.  We  think  the  views  we  have  already 
expressed  cover  this  exception.  It  Is,  there- 
fore, overruled. 

It  is  the  Judgment  of  this  court  that  tbe 
orders  appealed  from  herein  be^  and  the 
same  are,  affirmed. 


C7t  B.  C.  550) 

COLUMBIA  WATER  POWER  CO.  v.  NUNA- 
MAKER  (four  cases).  SAME  v.  BEARD- 
EN  et  al.  SAME  v.  HUFFMAN.  SAME  v. 
YOUNGINER. 

(Supreme  Court  of  South  Carolina.     Jan«  SO. 
1900.     On  Rehearing,   April   2,   1906.) 

1.  Injunction— Restbainino  GoNDSicNATioii 
Pboceedings— Bond. 

Where  an  action  is  brought  to  enjoin  con- 
demnation proceedings,  and  the  court  grants 
a  demurrer  restraining  order  against  them,  hs 
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cannot  dispense  with  the  Injunction  bond  re- 
quired by  Code  Civ.  Proc.  1902,  §  243. 

[Ed.  Note. — For  cajses  in  point,  see  vol.  27, 
Cent.  Dig.  Injunction,  $$  823,  324.] 

2.  Same— AwcnxABT  Suit. 

The  rule  that  a  bill  filed  on  the  equity  side 
.  of  a  court  to  restrain  suits  at  law  in  the  same 
court  is  not  an  original  suit,  but  ancillary  to 
the  original  suit,  does  not  apply  to  a  suit  in 
the  common  pleas  to  restrain  condemnation  pro- 
ceedings instituted  in  a  special  statutory  tri- 
bunal from  which  an  appeal  could  be  taken  to 
such   court 

8.  Constitutional  Law  —  Bqual  Pbotbo- 
TioN  OF  Laws. 

Where  plaintiff  seeks  to  restrain  condemna- 
tion proceedings,  that  the  court  require?  of  him 
a  bond  before  granting  the  injunction,  while 
no  such  bond  was  required  of  defendant,  doet» 
not  deny  to  plaintiff  the  equal  protection  of 
the  laws. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County;  Gary,  Judge. 

Actions  by  the  Columbia  Water  Power 
Company  against  Arthur  S.  Nunamaker, 
against  B.  F.  Nunamaker,  against  Eliza  M. 
Nunamaker;  against  Lizzie  Bearden  and  oth- 
ers, against  Susan  G.  Huffman,  against  8.  P. 
Younginer,  and  against  Martha  C.  Nunamak- 
er. From  an  order  requiring  plaintiff  to  give 
in  each  case  a  temporary  injunction  bond,  it 
appeals.    Affirmed. 

The  following  are  the  exceptions:  ^  "Please 
take  notice  that  the  plaintiff  in  the  above  en- 
titled seven  cases  excepts  to  so  much  of  the 
order  of  Judge  Ernest  Gary,  of  date  28th 
June,  1905,  which  provides  that  the  continu- 
ance of  the  restraining  orders  previously 
granted  by  him  on  June  12,  1905,  in  each  of 
said  seven  cases,  be  conditioned  upon  the 
plaintiff  in  each  of  said  cases  filing  a  written 
undertaking  with  surety  within  10  days,  to 
the  effect  that  plaintiff  will  pay  to  the  defend- 
ants such  damages,  not  exceeding  $200,  as 
they  may  sustain  by  reason  of  the  injunction, 
if  the  court  shall  finally  decide  that  the 
plaintiff  was  not  entitled  thereto,  and  that  it 
will  ask  that  the  order  be  reviewed  upon  any 
appeal  now  or  hereafter  taken  from  any  or- 
der or  final  judgment  therein,  upon  the  fol- 
lowing grounds:  (1)  Because  the  bringing 
and  filing  by  the  plaintiff  of  Its  several  ac^ 
tions  against  the  defendants  above  named,  to 
have  determined  the  question  of  the  right  of 
said  defendants  to  condemnation,  suspended 
the  statutory  proceedings  for  condemnation 
brought  by  the  defendants  until  the  trial 
and  determination  of  the  issue  as  to  the 
right  to  condemnation  and  compensation; 
and  the  presiding  judge  should,  as  requested 
by  plaintiff,  have  passed  an  order  simply 
directing  that  as  said  actions  had  been  com- 
menced, all  further  steps  should  be  and 
thereby  were  suspended  until  the  determina- 
tion of  the  question  of  the  right  of  defend- 
ants to  condemnation.  (2)  Because,  upon 
the  bringing  and  filing  by  the  plaintiff  of  Its 
several  actions  to  determine  the  question  of 
the  right  of  defendants  to  condemnation, 
the  presiding  judge,  on  12th  June,  1905, 
granted  orders  restraining  the  defendants 


from  prosecuting  their  statutory  proceedings 
for  condemnation,  and  the  plaintiff  was  en- 
titled to  a  continuance  of  said  orders  with- 
out the  condition  that  it  give  an  undertaking 
to  pay  defendants  damage  in  any  amount, 
and  the  presiding  judge  erred  in  his  order  of 
June  28,  1905,  In  making  the  continuance  of 
his  previous  restraining  orders  conditioned 
upon  the  giving  of  an  undertaking  to  pay 
damages  to  defendants.  (3)  Because  the  un- 
dertaking referred  to  in  section  243  of  the 
Code  of  Civil  Procedure  of  1902  does  not  ap- 
ply to  the  actions  brought  by  the  plaintiff 
herein,  with  regard  to  and  concerning  the 
special  condemnation  proceedings  instituted 
by  defendants,  and  neither  under  said  action 
nor  under  any  other  law  can  plaintiff  be  re- 
quired to  give  an  undertaking  as  a  condition 
of  having  the  question  of  right  of  defend- 
ants to  condemnation  determined,  and  the 
presiding  judge  erred  in  making  such  require- 
ment (4)  Because  under  the  laws  of  South 
Carolina  there  is  no  method  of  testing,  as 
between  plaintiff  and  defendants,  the  ques- 
tion of  the  right  of  defendants  to  condemna- 
tion, except  by  the  bringing  of  an  action  by 
the  plaintiff,  and  to  require  the  plaintiff  to 
give  an  undertaking  to  pay  damages  to  de- 
fendants as  a  condition  of  the  exercise  of 
its  right  to  maintain  such  action  and  to  test 
the  question,  and  to  require  no  undertaking 
from  defendants,  is  placing  the  plaintiff  and 
defendants  upon  an  unequal  footing,  and  de- 
nies to  the  plaintiff  the  equal  protection  of 
the  laws,  and  the  presiding  judge  erred  in 
placing  such  burden  upon  the  plaintiff.  (5) 
Because  there  were  no  facts  showing  any 
damages  whatsoever  that  defendants  could, 
in  any  event  or  in  any  amount  suffer  by  a 
continuance  of  the  restraln!ng  orders,  and  the 
presiding  judge,  therefore,  erred  In  requiring 
an  undertaking  from  plaintiff  to  pay  dam^ 
ages  to  the  defendant  in  any  event  or  in  any 
amount" 

Abney  &  Thomson  and  Thomas  &  Thomas, 
for  appellant  Shand  &  Shand,  Efird  & 
Dreher,  and  De  Pass  &  De  Pass,  for  re- 
spondent 

GARY,  A.  J.  These  actions  were  Instituted 
for  the  purpose  of  determining  the  right  of 
the  defendants  to  compensation  under  con- 
demnation proceedings,  for  the  alleged 
overflowing  of  their  lands,  by  reason  of  rais- 
ing the  plaintiff's  dam.  The  condemnation 
proceedings  were  commenced  on  the  25th  of 
February,  1905.  On  the  12th  of  June,  1905, 
the  plaintiff  brought  these  actions,  and  on  the 
same  day,  upon  motion  of  its  attorneys,  a  rule 
was  Issued  requiring  the  defendants  to  show 
cause  why  they  should  not  be  enjoined  from 
prosecuting  the  condemnation  proceedings, 
and  for  an  order  in  the  meantime  restraining 
them.  The  defendants  made  return  to  the 
rule  to  show  cause,  and  on  the  22d  of  June, 
1905,  his  honor,  the  circuit  judge,  made  an  or- 
der that  the  restraining  order  theretofore 
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granted  should  be  continued  until  the  final 
decree  in  said  cases,  provided  the  plaintiff 
entered  into  a  written  undertaking  In  the 
manner  therein  set  forth.  The  plaintiff  ap- 
pealed from  this  order  upon  exceptions 
which  will  be  set  out  in  the  report  of  the  case. 
The  sole  question  is  whether  there  was  error 
in  requiring  said  undertaking. 

When  the  right  to  institute  condemnation 
proceedings  is  contested,  the  proper  remedy  is 
to  bring  an  action  in  the  CJourt  of  Common 
Pleas  in  order  that  the  court  may,  in  the  ex- 
ercise of  its  chancery  powers,  determine  such 
right  Railway  v.  Ridlehuber,  38  S.  C.  308, 
17  S.  E.  24;  Cureton  v.  Railway,  59  S.  C.  371, 
37  S.  E.  914;  Glover  v.  Remley,  62  S.  C.  52, 
39  S.  E.  780;  Railroad  v.  Burton,  63  S.  a 
348,  41  S.  E.  451;  Riley  v.  Union  Station 
Co.,  67  S.  C.  84,  45  S.  B.  149;  Railway  v. 
Reynolds,  69  S.  0.  481,  48  S.  E.  476.  These 
cases  show  that  such  action  must  be  re- 
garded as  independent,  and  not  ancillary  to 
the  condemnation  proceedings.  If,  upon  the 
final  hearing  of  the  case,  the  court  should 
decide  that  the  defendants  did  not  have  a 
right  to  Institute  condemnation  proceedings,  it 
would  then  grant  a  permanent  injunction. 
But  the  power  of  the  court  to  render  such 
judgment  is  in  no  wise  dependent  upon  the 
fact  that  a  temporary  injunction  was  or  was 
not  granted,  as  a  right  to  a  temporary  in- 
junction constitutes  no  part  of  the  plaintiff's 
cause  of  action.  When  the  circuit  judge 
granted  the  order  of  injunction  he  did  not 
have  the  power  to  dispense  with  the  provi- 
sion of  section  248  of  the  Code,  which  re- 
quires a  written  undertaking  on  the  part  of 
the  plaintiff.  Smith  v.  Smith.  51  S.  C.  379, 
29  S.  E.  227. 

Appeal  dismissed.  . 

On  Rehearing. 

PER  CURIAM.  This  is  a  petition  for 
rehearing  on  the  grounds  hereinafter  men- 
tioned. 

1.  It  is  submitted  that  the  court  over- 
looked the  distinction  made  by  the  appellant 
In  the  first  exception,  between  an  order  of 
suspension  to  which  it  was  entitled  as  a 
matter  of  course,  and  an  order  of  injunction 
which,  under  section  248  of  the  Code  of  Civ- 
il Procedure  of  1902,  is  only  granted  upon 
a  written  undertaking.  The  ai^ellant  con- 
tends that  section  243  is  inapplicable,  as  this 
is  not  an  action  for  injunction,  but  simply 
to  test  a  disputed  right,  and  that  upon  the 
bringing  of  the  action,  the  condemnation  pro- 
ceedings were  ipso  facto  suspended  without 
the  affirmative  order  of  the  court  Section 
239  of  the  Code  of  Civil  Procedure  of  1902, 
provides  that  "an  order  of  injunction  may 
be  made:  (1)  where  it  shall  appear  by 
the  complaint  that  the  plaintiff  is  entitled  to 
the  relief  demanded,  and  such  relief,  or  any 
part  thereof,  consists  in  restraining  the  com- 
mission or  continuance  of  some  act,  the  com- 
mission or  continuance  of  which,  during  the 


litigation,  would  produce  injury  to  the  plain- 
tiff; or  (2)  when,  during  the  litigation,  it 
shall  appear  that  the  defendant  is  doing,  or 
threatens,  or  is  about  to  do,  or  procuring  or 
suffering  some  act  to  be  done,  in  violation  of 
the  plalntifiTs  rights,  respecting  the  subject 
of  the  action,  and  tending  to  render  the 
judgement  ineffectual,  a  temporary  injunction 
may  be  granted  to  restrain  such  act" 

2.  Section  243  of  the  Code  of  Civil  Proced- 
ure of  1902,  provides  that  "when  no  provision 
is  made  by  statute  as  to  security  upon  an  in- 
junction, the  court  or  judge  shall  require  a 
written  undertaking  on  the  part  of  the  plain- 
tiff." The  case  under  consideration  comes 
within  the  provisions  of  the  foregoing  sec- 
tions, and  his  honor,  the  circuit  judge,  did 
not  have  the  power  to  dispense  with  the  re- 
quirement as  to  an  undertaking.  Hunt  v. 
Smith,  1  Rich.  Eq.  (S.  C.)  277;  Smith  v. 
Smith,  51  S.  O.  379,  29  S.  E.  277.  Further- 
more, if  the  complaint  should  be  regarded  as 
an  application  or  petition  for  an  order  of 
suspension,  and  conceding  that  the  circuit 
judge  had  the  power  to  grant  such  ord» 
without  requiring  and  undertaking,  neverthe- 
less it  was  within  his  discretion,  which  was 
not  abused. 

3.  It  is  submitted  that  this  court  over- 
looked the  distinction  between  ancillary  and 
independent  suits.  Among  the  authorities  up- 
on which  the  appellant  relies  is  the  case  of 
Freeman  v.  Howe,  24  How.  (U.  S.)  460,  16  U 
Ed.  749,  to  show  that  the  action  herein  ii 
ancillary  to  the  condemnation  proceedings,  in 
which  the  court  says:  "The  principle  is,  that 
a  bill  filed  on  the  equity  side  of  the  court  to 
restrain  or  regulate  judgments  or  suits  at  law 
in  the  same  court,  and  thereby  prevent  In- 
justice or  an  inequitable  advantage  under 
mesne  or  final  process,  is  not  an  original  suit 
but  ancillary  and  dependent,  supplementary 
merely  to  the  original  suit,  out  of  which 
it  bad  arisen."  The  appellant  also  quotes 
the  language  of  Mr.  Justice  Bradley,  in 
Fuentes  et  al.  ▼.  Gaines,  1  Woods,  112,  Fed. 
Cas.  No.  5,145,  in  which,  after  stating  he  was 
unable  to  find  any  precedent  for  a  bill  for 
injunction  to  stay  proceedings  in  the  same 
court,  says:  **I  cannot  see  any  necessity  of  It 
If  any  circumstances  exist  which  render  It 
improper  or  inequitable  to  carry  on  proceed- 
ings in  this  court,  they  can  always  be  brought 
to  the  attention  of  the  court  by  motion  or  pe- 
tition in  the  suit  I  shall  direct  the  bill  as 
such  to  be  dismissed,  but  allow  it  to  stand  as 
a  petition  in  the  several  suits  sought  to  be 
suspended.  Supposing  the  matter  to  be  prop- 
erly brought  before  the  court,  on  petition  and 
motion  thereon,  the  question  arises  whether 
the  proceedings  in  this  court  ought  to  be  stay- 
ed." Conceding  that  these  principles  would 
prevail  If  the  action  herein  and  the  condem- 
nation proceedings  were  in  the  same  court 
they  are  not  applicable,  for  the  reason  that 
this  action  was  commenced  in  the  Court  of 
Conunon  Pleas,  while  the  condemnation  pro- 
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ceedings  were  Instituted  in  a  special  statutory 
tribunal  from  which  an  appeal  may  be  taken 
to  the  Court  of  Common  Pleas. 

4.  It  is  lastly  submitted  that  this  court 
overlooked  the  question  presented  by  the 
fourth  exception,  which  assigned  as  error  the 
order  requiring  the  plaintiff  to  enter  into  an 
undertaking,  while  no  such  undertaking  was 
required  of  the  defendant,  thereby  denying 
the  plaintiff  the  equal  protection  of  the  laws. 
As  it  is  the  plaintiff  and  not  the  defendant 
that  seeks  the  injunction,  we  see  no  ground 
whatever  for  sustaining  this  assignment  of  er- 
ror. 

It  is  therefore  ordered  that  the  petition  be 
dismissed,  and  that  the  order  heretofore  stay- 
ing the  remittitur  be  revoked. 

(73  S.  C.  679) 

WILLIAMS  V.  ULMER  et  ux. 

(Supreme  Court  of  South  Carolina.     April  2, 
1906.) 

JUDGMSNT— AmISNDMENT     AFTEB     TeBH.  y 

Where  a  circuit  judge  has  closed  court  in 
one  circuit  and  is  holding  a  term  in  another,  he 
has  no  authority  to  alter  a  decree  for  the  sale  of 
land  previously  filed  by  him,  so  as  to  order  a  sale 
of  other  lands  tban  those  described  in  the  com- 
plaint, on  the  basis  of  the  authority  of  a 
judge,  after  adjoarniug  court,  to  correct  clerical 
errors  in  orders  already  filed. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  30, 
Gent.  Dig.  Judgment,  §S  583,  584.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  Dantzler,  Judge. 

Action  by  Lillian  Williams  against  James  M. 
IJlmer  and  wife.  Decree  for  plaintiff.  De- 
fendants appeal.    Reversed. 

Robert  Aldrlch,  for  appellants.  B.  F.  Rice 
for  respondent. 

WOODS,  J.  In  order  to  understand  the 
questions  arising  in  this  appeal,  it  Is  neces- 
sary to  make  clear  the  scope  of  the  action 
as  it  appears  from  the  complaint  and  the 
evidence.  James  M.  Ulmer  conveyed  to  his 
wife,  Minnie  L.  Ulmer,  on  June  23,  1888,  a 
tract  of  land  containing  about  335  acres;  the 
consideration  expressed  in  the  deed  being 
$1,500.  The  plaintiff  Lillian  Williams,  re- 
covered a  judgment  against  James  M.  Ulmer 
in  November,  1899.  Execution  was  issued, 
and  the  sheriff  thereafter  laid  off  to  the  judg- 
ment debtor  135  acres  of  the  tract  of  335 
acres  as  a  homestead,  and  under  the  execu- 
tion sold  the  remaining  200  acres  to  the  plain- 
tiff. The  plaintiff  then  filed  this  complaint, 
setting  up  two  causes  of  action— in  the  first 
alleging  that  the  defendant  was  the  owner 
of  the  200  acres  of  land,  and  that  he  had  con- 
veyed to  his  wife  for  the  pretensive  con- 
sideration of  $1,500  in  fraud  of  plaintiff  and 
other  creditors,  and  asking  that  the  deed  be 
set  aside;  and  in  the  second  alleging  that  she 
was  the  owner  of  the  200  acres  of  land,  and 
demanding  judgment  for  recovery  of  posses- 
sion.   In  the  description  of  the  land  in  both 


causes  of  action  one  of  the  boundaries  re- 
ferred to  is  "homestead  lands  of  James  M. 
Ulmer."  The  answer  was  a  general  denial. 
Upon  hearing  the  evidence  taken  by  the  mas- 
ter, the  circuit  judge,  Hon.  C.  Q.  Dantzler, 
filed  a  decree  in  which  he  said:  "But  I  have 
carefully  read  the  testimony  reported,  and 
am  satisfied  that  the  deed  in  question  was 
executed  under  'inequitable  circumstances,' 
and  my  conclusion  is  that  as  a  deed  of  con- 
veyance it  should  not  and  cannot  stand.  But 
I  am  not  satisfied  that  the  defendant  Minnie 
L.  Ulmer  was  a  participant  in,  or  partaker 
of,  such  Inequitable  transaction,  and  therefore 
the  money  paid  by  her  should  be  refunded  to 
her,  the  deed  in  question  standing  'as  a  secur- 
ity for  the  money  paid.' "  The  amount  paid 
by  Mrs.  Ulmer,  which  she  was  entitled  to 
have  refunded,  was  fixed  by  the  circuit  judge 
at  $600.  The  decree  provided  that  the  mas- 
ter sell  "the  tract  or  parcel  of  land  men- 
tioned and  described  in  the  complaint"  and 
from  the  proceeds  pay  to  Minnie  L.  Ulmer 
the  sum  of  $600  and  the  costs  and  expenses 
of  the  action,  and  turn  over  the  surplus  to 
the  clerk  to  be  held  subject  to  the  further 
order  of  the  court 

The  record  contains  this  account  of  the 
subsequent  proceedings:  "That  plaintiff's  at- 
torney served  notice  of  appeal  from  said 
judgment  to  the  Supreme  Court,  and  there- 
after plaintiff's  attorney  made  an  ex  parte 
motion  without  notice  to  defendant's  attor- 
ney, who  appeared  for  them  in  the  action, 
before  Judge  Dantzler,  upon  the  proceedings 
in  the  court,  while  he  was  holding  court  in 
Sumter,  S.  C,  in  the  third  circuit,  to  correct 
an  alleged  clerical  error  on  the  part  of  and 
by  Judge  Dantzler  in  his  said  decree,  which 
motion  was  granted,  as  appears  by  the  letters 
and  orders  of  Judge  Chas.  6.  Dantzler  at- 
tached to  and  by  him  made  a  part  of  his 
said  decree,  on  the  alleged  ground  of  its 
being  a  clerical  error;  the  homestead  thU9 
defeated  not  being  the  subject  of  the  con- 
tention either  in  the  pleadings  or  the  argu- 
ment" The  following  is  the  order  made  by 
the  circuit  judge  to  which  reference  is  made 
in  the  foregoing  statement:  "It  being  made 
to  appear  that  in  the  decree  heretofore  ren- 
dered in  the  above-stated  cause  on  October, 
1, 1904,  by  a  clerical  error  the  lands  described 
In  the  complaint  were  ordered  to  be  sold  by 
the  master  of  Barnwell  county,  whereas  it 
should  have  been  ordered  that  so  much  of 
the  lands  described  in  the  deed  from  J.  M. 
Ulmer  to  Minnie  L.  Ulmer,  dated  the  23d 
of  June,  1888,  containing  two  hundred  (200) 
acres,  more  or  less,  be  sold  by  the  said  mas- 
ter, it  is  therefore  ordered  that  the  clerk  of 
court  for  Barnwell  county  do  forthwith  add 
and  annex  the  following  order  to  the  said 
decree  rendered  in  this  cause  on  October  1, 
1904:  It  is  ordered  that  all  that  tract  of 
land  now  in  the  possession  of  Minnie  L. 
Ulmer,  containing  200  acres,  more  or  less, 
which  lands  were  conveyed  to  said  Mmnle 
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Ll  Ulmer  by  James  M.  Ulmer  on  the  23d  day 
of  June,  1888,  and  are  therein  described  and 
known  as  tbe. homestead  of  J.  M.  Ulmer,  to 
be  sold  by  the  master  of  Barnwell  comity  on 
sales  day  in  December  next  or  at  some  sub- 
sequent sales  day,  and  that  the  proceeds 
arising  therefrom  be  applied  in  all  respects 
as  heretofbre  provided  and  ordered  in  the 
decree  rendered  herein  on  October  1,  1901." 

The  defendant's  appeal  from  this  last  or- 
der must  be  sustained.  The  court  might 
have  adjudged  that,  although  Mrs.  Ulmer 
was  entitled  to  receive  back  the  $600  ad- 
vanced for  the  payment  of  Ulmer's  debts, 
yet  she  must  exhaust  the  other  lands  con- 
veyed to  her,  namely,  the  homestead,  before 
she  could  subject  the  surplus  which  the 
plalntlft  claimed;  and  possibly  it  would  have 
been  within  the  scope  of  the  action,  though 
on  that  point  we  express  no  opinion,  to  ordi^r 
the  homestead  sold  and  the  proceeds  applied 
to  the  payment  of  the  $600  due  Mrs.  Ulmer, 
In  order  to  ascertain  how  much  would  have 
to  fall  as  a  prior  claim  on  the  land  subject 
to  the  plaintlirs  demands.  But  the  first 
decree,  so  far  from  doing  this,  contains  no 
intimation  that  the  homestead  is  to  be  sub- 
jected, and  expressly  orders  the  lands  de- 
scribed in  the  complaint  which  constituted 
the  surplus  over  the  homestead  to  be  sold 
for  the  satisfaction  of  Mrs.  Ulmer's  claim. 
The  second  decree,  on  the  contrary,  ordered 
the  homestead  itself  to  be  sold  for  that  pur- 
pose, and  was,  therefore,  entirely  irreconcil- 
able with  the  first  The  change  we  must 
regard  far  more  than  the  correction  of  a 
clerical  error.  It  was  not  a  matter  of  fornix 
and  was  not  clearly  the  result  of  the  views 
expressed  in  the  opinion.  The  first  decree  in 
no  wise  affected  the  homestead,  while  the 
-second  destroyed  it  completely.  Such  a 
radical  change  cannot  be  made  out  of  term 
time,  when  the  circuit  Judge  is  in  another 
circuit,  or  on  an  ex  parte  application.  "As 
is  said  in  2  Dan.  Gh.  Pr.  1283,  in  speaking 
of  rectifying  decrees:  'In  cases,  however, 
in  which  a  clerical  error  has  crept  into  the 
decree,  or  in  which  some  ordinary  direction 
has  been  omitted,  the  court  will  entertain 
applications  to  rectify  it,  even  though  it  has 
been  passed  and  entered.  ♦  ♦  ♦  It  is, 
nevertheless,  to  be  observed  that  it  is  a 
principle  of  the  court  that  no  alteration  can 
be  made  in  a  decree  on  motion  without  a 
rehearing,  except  in  a  matter  of  clerical 
error  or  of  form,  or  where  the  matter  to  be 
inserted  is  clearly  consequential  on  the  direo- 
tlons  already  given.' "  Ghafee  v.  Rainey,  21 
S.  a  17;  Barrett  v.  James,  30  S.  C.  329, 
9  S.  EL  263;  Lorick  &  Lowrance  v.  Motley, 
09   S.   0.   570,  48  S.   B.   614. 

The  Judgment  of  this  court  is  that  the 
decree  of  Judge  Dantzler,  dated  November 
7,  1904,  be  reversed,  without  prejudice  to  any 
right  the  plaintiff  may  have  to  move  the 
circuit  cpurt  for  leave  to  amend  his  com- 
plaint or  to  file  a  supplemental  complaint 
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SMALLEY  V.   ATLANTA  &  a  AIR  LINE 
RY.  GO. 

(Supreme  Gourt  of  South  Gaiollna.    April  2, 
1906.) 

Railboads— Lbasb—Liabujties  of  Pasties— 

Negligkncb. 

Where  a  railroad  company  permitted  an- 
other corporation  to  operate  its  road,  it  most 
be  considered  to  be  operating  the  railroad 
through  the  agency  of  the  corporation  to  which 
it  turned  over  its  property,  and  is  liable  for 
injuries  caused  by  the  negligence  of  the  operat- 
ing road. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Gent.  Dig.  Railroads,  $$  817-823.] 

Appeal  from  Gommon  Pleas  Gircult  Gourt 
of  Greenville  County;  Gary,  Judge. 

Action  by  James  D.  Smalley,  administra- 
tor, against  the  Atlanta  &  Gharlotte  Air 
Line  Railway  Oompany.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

T.  P.  Gothran,  for  appellant  R.  J.  Jaynes 
and  McGullough  &  McSwaln,  for  respondeat. 

WOODS,  J.  Bennie  F.  Smalley,  a  deaf 
mute,  of  about  15  years  of  age,  was  killed  on 
August  4,  1904^  at  a  public  crossing  near 
Westminster,  S.  G.,  by  a  freight  train  on  de- 
fendant's railroad;  and  James  D.  Smalley, 
as  administrator  of  his  estate,  recovered 
Judgment  against  the  defendant  for  damages, 
under  the  allegation  that  defendant  was  neg- 
ligent in  not  giving  the  statutory  signals  at 
the  crossing,  in  not  slacking  the  speed  of  the 
train  in  approaching  the  crossing,  in  not 
keeping  a  proper  lookout,  and  in  not  having  a 
headlight  on  the  engine.  The  defendant  in 
the  answer  denied  the  charge  of  negligence, 
and  alleged  contributory  negligence. 

The  single  question  involved  in  the  appeal 
arises,  however,  under  the  allegation  of  the 
first  paragraph  of  the  complaint,  that  the 
defendant,  as  a  railroad  corporation  char- 
tered under  the  laws  of  the  state,  owned  the 
railroad  on  which  Bennie  F.  Smalley  was 
killed  on  August  4,  1904,  and  that  on  that 
date  and  for  many  years  prior  thereto  it  was 
operated  as  a  common  carrier  of  passengers^ 
The  defendant  answered  this  allegation  in 
these  words :  "That  it  admits  the  statements 
contained  in  paragraph  1,  but  denies  that  at 
the  time  mentioned  in  said  complaint  it  was 
a  common  carrier  of  passengers,  or  that  it 
was  operating  any  railroad  cars  or  trains  In 
the  state  of  South  Garolina."  A  motion  was 
made  by  plaintiff  to  strike  out  all  of  this 
paragraph  of  the  answer  except  the  admis- 
sion, as  irrelevant,  but  the  motion  was  refus- 
ed. At  the  trial  the  circuit  Judge  refused  to 
admit  evidence  offered  by  l^e  defoidant  to 
the  effect  that  the  train  which  killed  plain- 
tiff's Intestate  was  not  operated  at  the  time  by 
defendant,  but  by  another  corporation.  The 
appeal  depends  on  the  correctness  of  this 
ruling. 

The  defendant's  counsel  admits  if  the  com- 
plaint had  alleged*  and  the  answer  had  ad- 
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mltted,  the  defendant's  railroad  was  operat- 
>ed,  under  a  lease  from  defendant,  by  another 
icorporatlon,  which  committed  the  alleged 
breach  of  duty  to  the  public,  the  evidence 
would  not  have  been  competent,  because  the 
defendant  could  not  have  avoided  a  public 
obligation  imposed  by  law  by  contracting 
with  another  to  assume  that  obligation. 
Bank  ▼.  Railway  Co.,  26  S.  a  216;  Harmon 
T.  Raihroad  Co.,  28  S.  C.  401,  5  S.  B.  835,  13 
Am.  St  Rep.  686.  If  this  is  so,  when  a 
railroad  company  leases  its  road  under  ex- 
press authority  conferred  by  the  statute  (Civ. 
Oode,  1902,  S  2034),  for  a  greater  reason 
such  corporation  cannot  rid  Itself  of  its  ob- 
ligation to  the  public  by  turning  over  its 
road  to  another  corporation  without  stattl- 
tory  authority.  A  corporation  has  no  implied 
authority  to  delegate  or  relinquish  its  public 
duties  to  another. '  The  public  franchises, 
received  through  a  charter,  embrace  obliga- 
tions to  the  public  as  well  as  rights,  and 
these  franchises,  being  deemed  public  trusts, 
are  not  transferable  except  by  legislative 
authority.  Therefore,  a  corporation  owning 
a  railroad  by  virtue  of  power  conferred  by 
charter,  in  allowing  another  corporation  to 
operate  it  must  be  considered  to  be  still  it- 
self operating  the  railroad  through  the  cor- 
poration to  which  It  has  turned  over  its  prop- 
erty as  its  agent  Davis  v.  Railway  Co.,  68 
S.  C.  370,  41  S.  B.  468;  Penn.  R.  R.  v.  St 
Louis  Ry.  Co.,  118  U.  S.  290,  6  Sup.  Ct  1094, 
80  L.  Bd.  83;  note  to  Lee  v.  S.  P.  R.  R.  Co., 
68  Am.  St  Rep.  147;  Blliott  on  Railroads,  i 
619.  A  different  view  is  taken  in  Pennington 
V.  Railroad  Co.,  85  S.  C.  489,  14  S.  B.  852, 
but  it  is  impossible  to  reconcile  this  case  with 
the  later  case  of  Davis  v.  Railway  Co., 
supra,  and  hence  the  former  case  must  be 
considered  overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(74  8.  c.  13) 

HARBBRT  v.  ATLANTA  &  a  AIR  LINB 
RY.  CO. 

(Supreme  Court  of   South  Carolina.    April  4, 
1906.) 

1.  RAILBOAD&— ACOIDERT    AT    CbOSSIKO— Op- 
ESATION  BT  ANOTHER  C!OKPANY. 

A  railroad  company  cannot  avoid  its  ob- 
ligation to  the  public  as  a  chartered  road  by 
turning  over  the  operation  of. its  road  to  an- 
other railroad  company  so  as  to  escape  liability 
for  negligence  at  a  railroad  crossing. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  41, 
Cent  Dig.  Railroads,  §9  440,  817,  824.] 

2.  APPEAIr-APPBALABLB  ObDEBS. 

Under  Code  Civ.  Proc  1902,  |  11,  snbd.  2, 
providing  for  appeals  from  certain  orders,  an 
order  refusing  to  strike  out  all^tions  in  a 
pleading  as  irrelevant  is  not  appealable. 

Appeal  from  Gonunon  Plefps  Circuit  Court 
of  Oconee  County;  Dantzler,  Judge. 

Action  by  James  J.  Harbert  against  the 
Atlanta  &  Charlotte  Air  Line  Railway  Com- 
pany.   From  an  order  refusing  to  strike  out 


allegations  of  answer,  plaintiff  Appeals.     Af* 
firmed. 

Stribling  &  Hemdon,  for  appellant  T.  P. 
Cothran,  for  respondent 

WOODS,  J.  This  is  an  action  to  recover 
damages  for  the  alleged  killing  of  James  A. 
Harbert  at  a  highway  crossing  over  defend- 
ant's line  of  railway,  near  Ft  Madison,  in 
Oconee  county.  The  complaint  alleged  that 
the  defendant  under  a  charter  from  the 
state,  was,  on  February  24,  1901,  the  owner 
of  the  line  of  railway  on  which  the  killing 
occurred;  and  that  the  railroad  was  at  that 
time  operated  as  a  common  carrier,  and  had 
been  so  operated  for  many  years.  It  further 
alleged  that  on  February  24,  1901,  "the  de- 
fendant its  servants  and  agrats,  having  in 
their  care,  control,  and  management  a  cer- 
tain locomotive  engine  and  train  of  cars 
thereto  attached,  carelessly,  negligently,  reck- 
lessly, and  willfully"  ran  the  train  of  cars 
over  and  killed  Harbert  The  specific  act 
of  negligent  and  willful  wrong  charged 
against  the  defendant  was  the  failure  to  give 
the  statutory  signals  at  the  crossing.  The 
defendant  admitted  the  allegations  of  the 
complaint  as  to  Its  ownership  of  the  railroad 
under  its  charter,  and  as  to  the  operation  of 
the  railroad  as  a  common  carrier.  In  the 
third  paragraph  of  the  answer  the  defendant, 
after  admitting  the  charter,  continues:  "But 
denies  that  It  was,  at  the  time  mentioned:  in 
said  complaint  a  common  carrier  of  goods 
and  passengers,  or  that  It  was  operating  or 
controlling  any  railroad  cars,  locomotives,  or 
trains  in  the  state  of  South  Carolina."  The 
fourth  paragraph  was  as  follows:  "The  de- 
fendant alleges  that  if  the  plalntifTs  intes- 
tate was  killed,  that  his  death  was  caused 
by  a  trtiin  of  the  Southern  Railway  Com- 
pany." The  appeal  is  from  an  order  of  the 
circuit  judge  refusing  the  motion  of  the  plain- 
tiff to  strike  out  the  fourth  paragraph  en- 
tirely and  the  portion  of  the  third  paragraph 
above  quoted  as  Irrelevant  and  redundant 

1.  The  question  involved  in  this  appeal 
was  decided  in  the  case  of  Smalley  v.  Ry.  Co. 
(S.  a)  53  S.  BL  lOOa  The  defendant  could 
not  avoid  its  obligations  to  the  public  as  a 
chartered  railroad  company  by  turning  over 
the  operation  of  its  road  to  the  Southern  Rail- 
way Company.  As  between  defendant  and 
the  public,  it  Is  considered  as  still  operating 
its  railroad  through  its  agent  The  allega- 
tions of  the  answer,  above  quoted,  therefore, 
constituted  no  defense,  and  should  have  been 
striken  out  as  irrelevant  The  respondent 
submits,  however,  that  an  order  refusing  to 
strike  out  allegations  of  a  pleading  does  not 
involve  the  merits,  and  is,  therefore,  not  ap- 
pealable. 

2.  Section  11,  subd.  2,  of  the  Code  of  Civil 
Procedure  of  1902,  provides  for  appeal  from 
''an  order  affecting  a  substantial  right  made 
in  an  action,  when  such  order  in  effect  deter- 
mines the  action,  and  prevents  a  Judgment 
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from  which  an  appeal  might  he  taken,  or  dis* 
continues  the  action,  and  when  such  order 
grants  or  refuses  a  new  trial;  or  when  such 
order  strikes  out  an  answer  or  any  part 
thereof,  or  any  pleading  In  any  action 
•  ♦  ♦."  The  omission  to  provide  for  ap- 
peal from  an  order  refusing  to  strike  out  Is 
significant,  and  there  was  good  reason  for  it 
If  the  circuit  court  errs  in  striking  out  any 
material  allegations  of  a  good  cause  of  ac- 
tion or  good  defense,  it  is  Impossible  to  rem- 
edy It  in  the  course  of  the  trial,  because  the 
evidence  and  the  Issues  submitted  to  the  jury 
cannot  be  extended  beyond  the  Issues  made 
by  the  pleading,  and  on  appeal  from  the 
final  judgment  this  court  could  not  say  there 
was  error  of  law  In  confining  the  evidence 
and  charge  to  the  pleadings.  On  the  other 
hand,  if  the  circuit  court  errs  in  refusing  to 
strike  out  any  pleading  or  portion  of  a  plead- 
ing as  irrelevant,  the  error  of  submitting  an 
irrelevant  issue  to  the  jury  may  be  corrected 
on  appeal  from  the  charge  actually  made,  or 
from  refusal  of  requests  to  charge.  This 
view  of  the  matter  impairs  no  substantial 
right,  and  prevents  multiplicity  of  useless  ap- 
peals and  the  delay  and  Inconvenience  which 
would  be  incident  thereto. 

The  judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  affirmed,  on 
the  ground  that  the  order  refusing  the  mo- 
tion to  strike  out  allegations  of  the  answ^ 
as  irrelevant  and  redundant  is  not  appeal- 
able. 


026  Ga.  288) 
BROWN   ▼.    CITY    OF   QAINESVILLH. 

FREEMAN    v.    CITY    OF    GAINESVILLE. 

(Supreme  Court  of  Georgia.    May  10,  1900.) 

1.  Cbiminal  Law— Cebtiobabi. 

"Points  made  In  a  petition  for  certiorari, 
not  verified  by  the  answer  of  the  trial  judge, 
present  nothing  for  determination,  either  by  the 
superior  or  the  Supreme  Court."  Little  v.  Ft 
Valley,  51  S.  E.  501,  123  Ga.  503. 

2.  Samb— Answeb. 

When  an  answer  to  a  petition  for  certiorari 
does  not  verify  an  allegation  in  the  petition 
that  there  was  a  final  judgment  rendered,  and  no 
steps  are  taken  to  perfect  the  answer,  neither 
the  superior  court  nor  the  Supreme  Court 
can  properly  undertake  to  pass  on  the 
merits  of  the  assignments  of  error  made  in  the 

Sitition.    Jessey  v.  Dean,  60  S.  B.  139,   122 
a  371. 
(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Hall  0)unty; 
J.  J.  Klmsey,  Judge. 

Certiorari  by  H.  T.  Brown  and  by  one 
Freeman  against  the  dty  of  GalnesvlUa 
Judgments  for  the  city,  and  Brown  and  Free- 
man bring  error.    Judgments  affirmed. 

W.  B.  Sloan,  for  plaintiff  in  error.  J.  Q. 
Collins,  for  defendant  in  error. 

COBB,  P.  J.  Judgment  afiirmed.  All  the 
Justices  concur. 


(125  G«.  2») 

McCLBSKEY  r.   MAYOR,  BTa.  OF  CITY 

OF  GAINESVILLE. 
(Supreme   Ck>urt  of  Georgia.    May  10,   1906.) 

Cbiminal  Law— Cebtiobabi. 

The  facts  of  this  case  bring  it  clearly 
within  the  ruling  made  in  Stoner  v.  Magins, 
43  S.  EL  45,  116  Ga.  797,  which  was  approved 
and  followed  in  Jessey  v.  Dean,  50  S.  E.  138, 
122  Ga.  371,  and  Brown  v.  Gameaville  (thia 
day  decided)  supra. 
(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Kimsey,  Judge. 

Certiorari  by  Jane  McCleskey  against  the 
mayor  and  council  of  Gainesville.  Judgment 
afl^med. 

B.  P.  Galllard,  Jr.,  for  plaintiff  In  error.  J. 
G.  Collins,  for  defendant  in  error. 

EVANS,  J.  Judgment  affirmed.  All  tiie 
Justices  concur. 


(U6  6a.  240) 
COOPER  T.   CITY   OF  GAINESVILLE. 
(Supreme   Ck>urt  of  Georgia.    May   10,   1900.) 

Cbiminal  Law— <;!ebtiobabi— Answeb. 

Where  the  answer  of  the  mayor  and  coan- 
cll  of  a  municipal  corporation  to  a  writ  of 
certiorari,  brought  to  review  a  judgment  alleged 
in  the  petition  therefor  to  have  been  rendered 
by  them,  did  not  verify  the  allegation  In  the 
petition  that  there  was  such  a  judgment,  or 
the  other  allegations  thereof,  except  that  it 
adopted  the  evidence  set  out,  as  practically  cor- 
rect; and  no  steps  were  taken  to  require  re- 
spondent to  answer  over,  nor  traverse  filed  to 
the  answer,  no  reversal  can  be  had  in  this 
court.  Manning  v.  Gainesville  and  citations  (de- 
cided to-day)  infra. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Kimsey,  Judge. 

Certiorari  by  Thomas  Cooper  against  the 
city  of  Gainesville.  From  the  judgment  for 
the  city,  €k>oper  brings  error.    Affirmed. 

W.  B.  Sloan,  for  plaintiff  In  error.  J.  G, 
Collins,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  tiie 
Justices  concur. 


(125  Ga.  239) 
MANNING  V.  MAYOR,  ETC..  OP  CITY  OF 

GAINESVILLE. 
(Supreme   Court  of  Georgia.    May   10,   1906.) 

1.  CaiMiNiLL  Law— AfpeaI/— Review  —  OvKB- 
BULiNQ  Certiorari. 

Where  a  petition  for  certiorari  alleged  that 
a  trial  was  had  before  the  mayor  and  conocil 
of  the  city  of  Gainesville  upon  a  charge  of 
violating  certain  ordinances  of  the  city,  that 
evidence  was  introduced  which  was  set  out  in 
the  petition,  that  the  defendant  was  found 
guilty  and  sentenced  to  pay  a  fine  of  $100,  and 
assigned  error  on  such  judgment,  and  wbts» 
the  answer  of  the  mayor  and  council  to  the 
writ  of  certiorari  verified  none  of  the  allega* 
tions  of  the  petition,  except  that  the  evidence 
set  out  in  the  petition  was  practically  correct, 
and  no  exception  was  taken,  so  as  to  require 
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them  to  answer  more  fully  (or  traverse,  had 
it  been  a  proper  case  therefor),  this  court 
cannot  reverse  a  judgment  of  the  jud^e  of  the 
superior  court  overruling  the  certiorari.  Simp- 
son V.  McBride,  78  Ga.  297;  Gartrell  v.  linn, 
4  S.  B.  918,  79  Ga.  700;  Knowles  v.  Coachman, 
84  S.  E.  607,  109  Ga.  356;  Childs  v.  Moran,  40 
S.  B.  271,  114  Ga.  320:  Buckner  v.  State, 
41  S.  B.  S83,  115  Ga.  23$:  Stoner  v.  Magins, 
43  S.  E.  45,  116  Ga.  797 ;  Garrett  v.  Mcintosh, 
43  S.  E  260,  116  Ga.  911;  Ck>lbert  v.  State,  45 
S.  B.  403.  118  Ga.  302;  Central  of  Georgia 
Bailway  Co.  v.  Potter,  47  S.  B.  924,  120  Ga. 
343;  Stephens  v.  Mayor  and  Council  of  Macon, 
48  S.  E.  311,  120  Ga.  462;  Akers  v.  High  ft 
Co.,  50  S.  E.  105,  122  Ga.  279 ;  Jessey  v.  Dean, 
60  S.  E.  139.  122  Ga.  371;  Little  v.  Mayor  and 
Council  of  Ft  Valley,  51  S.  E.  501,  123  Ga« 
503;  Williams  v.  Bradfield,  53  S.  E.  312,  124 
Ga.  1003 ;  Cooper  v.  Gainesville  (decided  to-day) 
53  S.  B.  1002 :  Brown  v.  Gainesville  (decided^o- 
day)  Id.  1002;  McCleskey  ▼.  Gainesville  (de- 
cided to-day)  Id.  1002. 
2.  Same. 

The  point  Indicated  In  the  preceding  note 
having  been  urged  by  counsel  for  the  defendant 
in  error,   under  the  numerous  decisions  cited 
above  the  judgment  must  be  affirmed. 
8.  Same. 

This  court  is  asked  to  review  and  over- 
rule this  entire  line  of  decisions,  but  we  de- 
cline to  do  so. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Klmsey,  Judge. 

Emory  Manning  was  convicted  of  violating 
an  ordinance  of  the  city  of  Gainesville,  and 
brought  certiorari.  From  an  order  overruling 
the  certiorari,  he  brings  error.    Affirmed. 

B.  P.  Gaillard,  Jr.,  and  J.  A.  Bell,  Jr.,  for 
plaintiff  in  error.  J.  G.  Collins,  for  defendant 
in  error. 

LUMPKIN,  J.  j;udgment  affirmed.  All  the 
Justices  concur. 


(125  Ga.  168) 

CHENEY  V.  McWHORTER. 
(Supreme  Ck>urt  of  Georgia.    Ma.rch  28,  1906.) 

Cancellation    of    Instbuments  — Laches— 

Pleading— Amendment. 

The  petition,  as  first  amended,  was  held 
to  be  a  stale  demand.  49  S.  E.  603,  121  Ga. 
541.  It  was,  therefore,  not  error  for  the  court 
below  to  disallow  a  proffered  amendment  which 
did  not  cure  the  petition  in  this  regard. 

(Syllabus  by  the  CJourt) 

Error  from  Superior  Court,  Greene  County; 
H.  G.  Lewis,  Judge. 

Action  l^  S.  H.  Cheney  against  W.  P. 
McWhorter.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Jas.  Davison,  and  Jo&  B.  &  Noel  P.  Park, 
for  plaintiff  in  error.  Samuel  H.  Sibley,  for 
defendant  in  error. 

BECK,  J.  Before  the  remittitur  was  enter- 
ed in  the  court  below,  after  the  rendition  of 
the  first  opinion  of  this  court  in  the  present 
case  (121  Ga.  541,  49  S.  E.  603),  Mrs.  Cheney 
sought  to  amend  her  petition  by  alleging  that 
she  was  led  to  believe  by  McWhorter  that 
the  deed  which  she  and  her  husband  signed 


in  884  was  a  security  deed;  "that  she  was 
made  to  believe  by  her  said  husband  and  the 
said  McWhorter  that,  even  if  said  debt  was 
not  discharged  during  the  lifetime  of  her 
husband,  she  would  have  the  right  to  take 
possession  of  said  land  under  her  homestead 
rights,  upon  his  death,  should  she  survive 
him,"  and  that  said  McWhorter  led  peti- 
tioner and  her  husband  to  believe  that  ''as 
soon  as  said  debt  was  paid  in  money  or  by  the 
rents,  said  land  would  be  surrendered  by 
him";  that  her  husband  did  not  deliver 
possession  of  the  premises  at  the  time  the 
deed  was  executed,  but  remained  in  posses- 
sion until  more  than  a  year  thereafter.  "Pe- 
titioner alleges  that  the  conduct  of  said 
McWhorter,  to  wit,  his  failure  to  make  any 
improvements  on  said  land,  satisfied  the 
mind  of  petitioner,  and  led  her  to  believe 
that  he  only  held  said  land  until  the  rents  or 
income  should  be  sufficient  to  pay  the  amount 
due  him  by  her  said  husband,  and  that  he 
did  not  hold  the  same  adversely  to  her  rights; 
*  *  *  that  she  had  often  heard  her  hus- 
band say  the  land  was  only  held  by  McWhor- 
ter for  the  rents  to  pay  the  debt  due  him  by 
her  said  husband,  and  it  would  come  back  to 
them  when  this  was  accomplished."  Peti- 
tioner "is  a  woman  without  business  ex- 
perience or  capacity."  She  has  implicit  faith 
in  both  her  husband  and  McWhorter.  "Peti- 
tioner's husband  was  a  deacon  in  the  church 
of  which  she,  said  McWhorter,  and  petitioner 
were  also  members.  When,  therefore,  she 
was  asked  to  sign  the  deed  to  McWhorter, 
upon  the  representations  of  her  husband 
that  it  was  to  secure  him,  she  did  not  have 
cause  to  doubt  it,  or  to  investigate."  For  all 
of  which  reasons  petitioner  "was  lulled  into 
a  sense  of  security,  and  to  these  facts  and 
circumstances  was  due  her  failure  to  employ 
the  necessary  means  to  discover  said  fraud. 
By  reason  of  said  facts  she  was  actually  de- 
terred from  sooner  discovering  the  fraud,  or 
even  suspecting  that  any  fraud  had  been 
perpetrated  upon  her."  She  did  not  discover 
the  fraud  until  i900,  when  her  sons  "under- 
took to  ascertain  Just  what  was  claimed  by 
McWhorter."  She  then  became  aware  for  the 
first  time  that  the  land  was  claimed  absolute- 
ly by  McWhorter.  She  did  not  bring  suit  at 
that  time,  for  the  reason  that  she  "was  de- 
terred by  her  husband,  who  would  not  allow 
her  to  bring  suit  for  the  land,  and  the  action 
on  the  part  of  her  husband  was  through  the 
influences  of  the  said  McWhorter."  McWhor- 
ter demurred  to  the  amendment,  on  the 
grounds,  among  others,  that  no  sufficient 
fraud  is  alleged  "that  has  misled  petitioner, 
or  prevented  her  suing,  nor  is  any  such  al- 
leged with  sufficient  particularity  and  def- 
initeness  to  enable  defendant  to  defend 
against  the  same,"  and  that  plaintlfl!  is  ^rullty 
of  such  laches  as  to  prevent  a  recovery.  De- 
fendant also  renewed  his  former  demurrers 
to  the  petition  as  originally  amended.  The 
demurrer  was  sustained,  the  amendment  dis- 
allowed, and  the  plaintiff  excepted. 
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Of  conne,  tbe  general  and  very  vague  al- 
legations, that  petitioner  "signed  the  same'' 
(the  conreyance  to  McWhorter  executed  in 
1884),  and  that  "said  McWhorter  led  peti- 
tioner's husband  to  believe,"  etc;  that  "she 
was  made  to  believe  by  her  said  husband 
and  the  said  McWhorter  that,  even  if  said 
debt  was  not  discharged  during  the  lifetime 
of  her  husband,  she  would  have  the  right  to 
take  possession  of  said  land  under  her  home- 
stead rights,  upon  his  death,  should  she  sur- 
vive him,"  which  appear  in  the  first,  fourth, 
and  fifth  paragraphs  of  the  proffered  amend- 
ment, should  have  been  stricken  upon  special 
demurrer,  on  tbe  ground  that  no  act  of  fraud 
was  alleged  with  sufiicient  particularity  and 
certainty  to  entitle  petitioner  to  recover. 
And  beyond  these  general  allegations  of 
fraud  on  the  part  of  the  defendant,  no  act  of 
his  even  contended  by  the  plaintiff  to  have 
been  fraudulent,  except  the  allegations  con- 
tained In  the  sixth  ground  of  the  amendment 
under  consideration,  which  are,  in  substance, 
that  the  failure  of  the  defendant  to  make 
any  improvement  upon  the  land  "satisfied 
the  mind  of  the  petitioner  and  led  her  to  be- 
lieve that  [defendant]  only  held  said  land 
until  the  rents  or  income  should  be  sufficient 
to  pay  the  amount  due  him  by  her  said  hus- 
band, and  that  he  did  not  hold  the  same  ad- 
versely to  her  rights.**  It  needs  no  discus- 
sion to  demonstrate  that  these  allegations 
were  clearly  incapable  of  withstanding  the 
attack  of  the  special  demurrer  just  refer- 
red to. 

But  taking  the  am^idment  as  a  whole, 
retaining  those  allegations  which  ought  to 
have  been  stricken  upon  the  special  demurrer 
we  cannot  see  how  it  avoids  the  decision  of 
this  court  (121  6a.  541,  49  S.  B.  603)  that 
the  petitioner  is  precluded  from  a  recovery, 
by  her  laches.  The  substance  of  her  amend- 
ment is  that  she  was  led  to  believe  that  the 
quitclaim  deed  which  she  signed  with  her  hus- 
band in  1884  was  only  a  deed  to  secure  the 
payment  of  her  husband's  debt  to  the  de- 
fendant and  that  she  only  learned  that  Mc- 
Whorter claimed  title  to  land  when  her  sons 
investigated  the  matter  two  years  prior  to 
her  husband's  death.  But  the  fraud  alleged 
in  the  petition,  and  the  only  fraud  upon  which 
there  could  be  a  recovery  under  the  facts 
and  circumstances  of  this  case,  consisted  in 
the  scheme  of  the  defendant  and  of  the  peti- 
tioner's husband  to  convey  the  homestead 
property  to  McWhorter,  under  Judicial  order 
of  sale  for  reinvestment  and  to  apply  the 
proceeds  thereof  to  the  payment  of  the  hus- 
band's debt  to  McWhorter.  And  how  the 
character  of  the  subsequent  conveyance  ex- 
ecuted in  consummation  of  the  alleged  uncon- 
fldonable  scheme  has  any  bearing  upon  the 
question  of  the  plaintiff's  knowledge  of  the 
fraudulent  intent  and  failure  to  reinvest 
whether  it  be  quitclaim  deed,  or  deed  to  se- 
cure a  debt  it  is  difficult  to  conjecture.  It 
ia  true  that  the  petitioner  denies  in  general 


terms  that  she  had  knowledge  of  tbe  fraud 
until  1900,  but  it  does  not  appear  from  the 
amendment  that  she  was  ignorant  of  tlie 
failure  to  reinvest  or  that  she  did  not  know, 
when  she  indorsed  the  original  petition  f<v 
sale  and  reinvestment  that  the  proceeds  of 
the  sale  would  take  the  direction  given  them 
by  her  husband.  If,  as  a  matter  of  fact  sbe 
did  not  know  of  the  fraud,  no  sufficient  rea- 
son appears  why  she  should  not  have  dis- 
covered it  long  ago.  In  the  first  amendment 
to  the  petition  it  is  alleged  that  as  each  of 
the  petitioner's  children  would  attain  his  or 
her  majority,  McWhorter  would  try  to  get  a 
deed  from  such  child  to  the  Und  in  question. 
This  in  itself  should  have  put  her  on  notice 
that  McWhorter  was  holding  the  land  ad- 
versely to  her;  and  indeed,  she  alleges  that 
she  several  times  sought  to  institute  this  ac- 
tion through  the  aid  of  her  sons,  but  that 
each  time  she  was  det^red  by  her  husband. 
Moreover,  it  does  not  appear  that  she  has 
ever  made  any  effort  to  ascertain  whether 
the  rents  had  not  discharged  the  ind^ted- 
ness,  and,  construing  the  last  amendment 
with  the  petition  as  first  amended,  we  cannot 
escape  the  conclusion  reached  by  this  court  in 
tbe  former  opinion  rendered  in  this  case,  that 
"it  is  clearly  inferable  [from  the  record] 
that  she  was  cognizant  of  the  fraud  from  its 
inception,"  and  she  is  precluded  from  a  re- 
covery, by  her  own  laches.  It  follows  that 
the  court  below  did  not  err  in  refusing  to 
allow  the  amendment  and  in  dismissing  peti- 
tioner's case. 
Judgment  affirmed.   All  the  Justices  concur. 


(IS  Oa.  lfi») 
GBIFFIN  et  al.  v.  COLLINS. 
(Supreme  Ck>art  of  Georgia.    March  28,  190G.) 

1.  Appbait-Beview— Second  Gbant  or  New 
TaiAL. 

When  a  case  is  referred  to  an  auditor  and 
the  report  of  the  auditor  is.  over  exceptions  of 
fact  made  the  judgment  of  the  court  withoat 
submitting  the  exceptions  to  a  Jury,  and  the 
Supreme  Gourt  reverses  the  Judgment  because 
the  case  is  one  at  law,  and,  upon  the  submissioa 
of  the  exceptions  to  a  Jury,  the  verdict  is  in 
favor  of  the  exceptions  of  one  party  and  against 
the  exceptions  of  the  other,  and  the  court  granti . 
a  new  triaU  the  rule  laid  down  in  Civ.  Code 
1895,  S  5585,  has  no  application.  Under  sudi 
circumstances  it  is  in  effect  the  second  grant 
of  a  new  trial  which  is  under  review. 

2.  Refebbnob  — AtXDrroB's  Bepobt  —  Exckp- 

TIONS. 

An  exception  to  an  auditor's  report  classi- 
fied as  an  exception  of  fact  but  which  raises 
only  a  question  of  law,  should  be  stricken. 
8w  Same. 

An  exception  of  fact  to  an  auditor's  report 
which  raises  an  immaterial  issue,  or  which  is 
so  vague  and  indefinite  as  not  to  present  any 
clear  cut  issue  of  fact  should  be  stridoeou 

[Ed.  Note. — ^For  cases  in  i>oint  see  voL  42^ 
Gent.  Dig.  Beference,  S  160.] 

4.  Same. 

An  exception  to  an  auditor's  report  com- 
plaining of  the  admission  of  evidence^  should 
set  forth  the  evidence  objected  to. 
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6.  OUABDIAir  AND  WABD— LlABILITT  ]t)B  iK- 

A  guardian  la  liot  liable  for  interest  dnrinf 
the  first  year  after  his  api>ointment,  tmlesa 
there  is  interest  earned.  In  that  event  he  is 
chargeable  with  the  actual  interest,  and  no 
more. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  25, 
Gent  Dig.  Guardian  and  Ward,  U  242.  250.] 

0.  Same— <:!0Mins8i0N8. 

Guardians  are  entitled  to  10  per  cent  com- 
mission on  interest  made,  nnder  the  same  cir- 
cumstances that  the  law  allows  such  commis- 
sions to  administrators.  An  administrator  is 
not  entitled  to  such  commissions  unless  he  shall 
return  the  interest  made  '*to  the  ordinary,  so 
as  to  become  chargeable  therewith  as  a  part 
of  the  corpus  of  the  estate." 

7.  SaMB— INTKBBST  ChaBGSABLB. 

The  rule  in  reference  to  the  calculation  of 
interest  against  trustees,  laid  down  in  Civ.  Code 
1895,  I  8488,  was  applicable  in  the  present  case. 

a   SAM1&-C01OCI8SI0NS. 

In  a  guardian's  account  commissions  should 
not  be  allowed  on  commissions  paid  by  the 
guardian  to  himself. 

9.   SaMI^— ACCOXTNTINO. 

Discussion  of  other  matters  raised  by  ex- 
ceptions of  law. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Green  County; 
H.  G.  Lewis,  Judge. 

Action  by  Pope  Collins,  administrator, 
against  J.  M.  Griflin  and  others.  From  the 
Judgment,  defendants  bring  error,  and  plaln- 
tlft  brings  cross-error.  Judgment  on  main 
bill  of  exceptions  affirmed,  and  on  cross-bill 
reversed. 

Saml.  H.  Sibley,  for  plaintiff  in  error. 
Hamilton  McWhorter,  Joe.  B.  &  Noel  P.  Park, 
and  Jas.  Davison,  for  defendant  in  «rror. 

COBB,  P.  J.  This  is  the  second  appearance 
of  this  case.  For  a  statement  of  the  case, 
reference  is  made  to  the  opinion  of  Mr.  Jus- 
tice Candler  when  the  case  was  here  before. 
Griffin  v.  Collins,  122  Ga.  102,  49  S.  B.  827. 
The  Judgment  was  there  reversed  for  the 
reason  that  the  Judge  erred  in  not  submitting 
the  exceptions  of  fact  to  a  Jury.  The  court 
declined  to  pass  upon  the  assignments  of 
error  in  the  cross-bill  of  exceptions  filed  by 
the  plaintiff  at  that  stage  of  the  case,  and 
said  that  nothing  in  the  opinion  was  intended 
'*to  preclude  the  plaintiff  from  using  the  same 
points  when  the  case  is  tried  again."  At  the 
last  trial  the  court  submitted  to  the  Jury 
such  of  the  exceptions  of  fact  as  were  held 
to  be  sufficiently  definite.  The  Jury  returned 
a  verdict  finding  against  the  exceptions  filed 
by  the  plaintiff  and  in  favor  of  exceptions 
filed  by  the  defendants.  The  plaintiff  made 
a  motion  for  a  new  trial,  which  was  granted 
upon  the  ground  that  there  was  no  evidence 
to  authorize  the  finding  as  to  eight  of  the 
exceptions  of  the  defendant  The  defendants 
filed  a  bill  of  exceptions,  assigning  error  upon 
the  granting  of  the  new  trial  and  also  upon 
the  overruling  of  certain  exceptions  of  law. 
The  plaintiff  filed  a  cross-bill  of  exceptions, 
assigning  error  upon  the  overruling  of  ex- 
oeptloQS  of  law  filed  by  him,  upon  refusal 


to  strike  certain  exceptions  of  the  defend- 
ants, and  upon  the  refusal  to  grant  a  new 
trial  on  all  the  grounds  in  the  motion. 

1.  This  case  was  first  tried  by  the  Judge 
without  a  Jury,  nnder  a  misapprehension  as 
to  the  character  of  the  case.  A  reversal  of 
the  Judgment,  in  its  effect,  resulted  in  a  new 
trial  before  a  Jury  being  ordered.  Under 
such  circumstances  the  rule  in  reference  to 
the  first  grant  of  a  new  trial  is  not  applicable, 
and  the  questions  of  law  involved  in  the  case 
will  be  considered.  The  defendant  in  error 
would  in  any  event  be  entitled  to  have  the 
question  raised  in  his  cross-bill  of  exceptions 
determined,  in  so  far  as  they  relate  to  mat- 
ters which  would  probably  arise  on  another 
trial.  Holmes  v.  Langston,  110  Ga.  862,  86 
S.  B.  251  (7) ;  Thornton  v.  Travelers  Ins.  Co. 
116  Ga.  121,  42  S.  E.  287  (1),  94  Am.  St 
Rep.  99. 

2,  3.  The  assignments  of  error  which  refer 
to  the  refusal  of  the  court  to  strike  certain 
exceptions  of  fact,  and  the  striking  of  other 
exceptions  of  fact  filed  by  the  defendants 
will  be  first  dealt  with.  There  was  an  ex- 
ception of  fact  stating  that  the  auditor  had 
charged  8  per  cent  interest  against  the 
guardian,  and  this  was  excepted  to  on  the 
ground  that  8  per  cent  was  the  contract  rate 
of  interest,  that  the  charge  was  contrary  to 
law,  and  a  grave  injustice  to  defendants. 
This  exception  should  have  been  stricken,  as 
raising  a  question  of  law  rather  than  a  ques- 
tion of  fact  Exceptions  of  fact  12  to  17,  in- 
clusive, relate  to  the  finding  of  the  auditor 
that  all  commissions  of  10  per  cent  on  in- 
terest earned  should  be  stricken  from  the 
return  of  the  guardian,  and  object  to  this 
finding  for  the  Reasons  that  these  commissions 
had  been  duly  allowed  by  the  ordinary,  and 
"there  was  no  fraud  or  trace  of  fraud  im- 
peaching said  Judgment  of  the  ordinary." 
These  exceptions  simply  raise  a  legal  question 
as  to  whether  a  guardian's  return,  which  has 
been  approved  by  the  ordinary  and  which 
was  not  attacked  for  fraud,  was  conclusive 
upon  the  ward,  and  they  should  have  been 
stricken  as  exceptions  of  fact  There  was  no 
error  in  refusing  to  strike  exceptions  of  fact 
10,  11,  and  la  Exceptions  of  fact  1  to  8,  in- 
clusive, were  properly  stricken.  They  raised 
either  questions  of  law  or  immaterial  Issues 
of  fact,  or  were  too  vague  and  indefinite. 
Exception  of  fact  19,  filed  by  Griffin,  is  almost 
identical  with  exception  of  fact  20,  filed  by 
the  sureties,  and  each  was  properly  stricken 
for  the  reason  that  they  were  general  ex- 
ceptions to  the  auditor's  final  conclusion  and 
were  not  sufficiently  specific  to  make  an  issue 
for  a  Jury.  Griffin  and  the  sureties  each  filed 
separate  exceptions  of  fact,  but  they  were 
identical  with  each  other,  except  as  above 
indicated,  and  that  the  sureties  filed  an  ex- 
ception numbered  19,  which  was  not  insisted 
upon  in  this  court 

4.  The  only  exertions  of  law  insisted  on 
in  the  brief  of  counsel  for  defendant  are  the 
ones  numbered  5,  6,  and  8.    The  last  relates 
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to  the  admission  of  evidence,  bnt  the  evidence 
is  not  set  forth  or  attached,  and  therefore  this 
exception  will  not  be  considered.  The  re- 
maining two  exceptions  complain  that  the 
auditor  charged  the  guardian  Interest  at  the 
rate  of  8  per  cent  If  the  evidence  shows 
that  the  guardian  made  this  rate  by  the  use 
of  his  ward's  money,  he  must,  of  course,  ac- 
count to  her  estate  at  that  rate.  There  was 
no  merit  in  the  exception  as  an  exception  of 
law. 

6.  The  plaintiff  filed  19  exceptions  of  law. 
The  Judge  sustained  one  of  these  (No.  2), 
and  overruled  the  others.  Of  this  number, 
four  (Nos.  1,  6,  7,  and  19)  have  been  aban- 
doned or  are  no  longer  material.  Four  (Nos. 
8,  4,  6,  and  8)  are  subject  to  the  objection 
that  the  exception  does  not  set  out  with  suf- 
ficient certainty  all  the  facts  necessary  to  en- 
able the  court  to  pass  intelligently  upon  the 
question  raised.  The  remaining  exceptions 
relate  to  alleged  errors  In  the  accounting  made 
by  the  auditor.  These  will  now  be  dealt 
with.  The  tenth  exception  complains  of  the 
conclusion  of  the  auditor  that  the  guardian 
was  not  chargeable  with  Interest  during  the 
first  year  of  his  guardianship ;  the  error  be- 
ing that  the  evidence  showed  that  he  made 
Interest  The  Interest  actually  made  should 
have  been  charged  against  him.  This  ex- 
ception was  well  taken.  Allen  v.  Hardee, 
80  Oa.  463. 

6.  The  fourteenth  exception  relates  to  the 
allowance  of  10  per  cent  commissions  on  in- 
terest claimed  to  have  been  made  by  the 
guardian.  Guardians  are  allowed  the  same 
commissions  for  receiving  and  paying  out  the 
estates  of  their  wards  as  are  allowed  adminis- 
trators, and  the  Code  declares  that  "extra 
compensation  and  travelling  expenses  shall  be 
allowed  them  upon  the  same  principles  as  to 
administrators."  Civ.  Code  1895,  |  2562.  An 
administrator  is  entitled  to  10  per  cent  com- 
mission on  all  amounts  of  interest  received  by 
him  on  money  loaned  by  his  intestate,  or  by 
himself  as  an  administrator,  provided  he 
"shall  return  the  same  to  the  ordinary  so  as 
to  become  chargeable  therewith  as  a  part  of 
the  corpus  of  the  estate."  Glv.  Code  1895,  I 
8485.  This  provision  Is  in  the  chapter  which 
deals  with  the  subject  "Commissions  and  Ex- 
tra Compensation"  of  administrators.  The 
framers  of  the  Ck)de  seem  to  have  dealt  with 
these  commissions  as  being  embraced  under 
the  term  "extra  compensation."  In  any  event 
it  is  extra  compensation,  and,  interpreting 
the  provisions  in  reference  to  the  commissions 
of  guardians,  we  think  it  can  be  easily 
inferred  that  it  was  the  Intention  of  the  law- 
makers that  if  a  guardian  should  make  inter- 
est and  return  it  so  as  to  become  chargeable 
therewith  as  a  part  of  the  corpus  of  the  estate, 
he  would  be  entitled  to  the  same  commissions 
to  which  an  administrator  would  be  entitled 
under  the  same  circumstances.  If,  however, 
the  guardian  does  not  return  it  so  as  to  be- 
come chargeable  with  it  as  a  part  of  the  es- 
tate, he  is  not  entitled  to  the  commission. 


This  exception  of  law  was  well  taken,  and  If 
the  evidence  shows  no  return  of  the  interest, 
and  therefore  that  the  guardian  never  became 
chargeable  with  the  same  as  a  part  of  the 
corpus,  the  commission  of  10  per  cent,  which 
was  allowed  him  by  the  auditor,  should  be 
stricken  from  the  account 

7.  The  auditor  struck  a  balance  as  of  Au- 
gust 6,  1888,  and  charged  the  guardian  with 
7  per  c«it  Interest  from  that  date  to  August 
10, 1903,  which  seems  to  be  the  date  of  his  re- 
port Exception  17  is  in  the  following  lang- 
uage: ''The  auditor  finds  simple  Interest  at 
7  per  cent,  from  August  6,  1888,  on  the  bal- 
ance due.  As  a  matter  of  law  this  is  erro- 
neous and  is  excepted  to.  The  Interest  should 
continue  at  8  per  cent,  or  should  be  annually 
compounded  at  6  per  cent,  in  the  terms  of 
the  statute."  The  Code  provides  that  the  In- 
terest to  be  charged  against  trustees  shall 
be  at  the  rate  of  7  per  cent  per  annum,  with- 
out compounding,  for  six  years  from  the  date 
of  their  qualification,  and  after  that  time  at 
the  rate  of  6  per  cent  per  annum,  anually 
compounded.  The  trustee  may  relieve  him- 
self from  this  rule  by  returning  annually  the 
interest  actually  made  and  accounting  for  the 
balance  of  the  fund,  and  any  one  interested 
in  the  estate  may  recover  greater  interest 
by  showing  that  the  trustee  actually  received 
more,  or  used  the  funds  himself  to  greater 
profit  Civ.  Code  1895,  §  3498.  See  also, 
Tippin  V.  Perry,  122  Ga.  120,  50  S.  E.  35.  We 
see  no  reason  why  this  rule  is  not  applicable 
in  the  present  case.  It  is  true  that  Griffin 
is  a  guardian  by  estoppel,  and  his  sureties  are 
liable  on  their  bond  under  the  provision  of 
the  Code  expressly  declaring  that  if  the  ap- 
pointment of  the  guardian  is  for  any  reason 
void  the  sureties  on  his  bond  shall  still  be 
liable  for  any  property  which  may  have  been 
received  by  him  by  virtue  of  his  appointment 
Griffin  and  his  sureties  are  estopped  from  de- 
nying that  he  bore  to  Miss  Lane  the  relation 
of  guardian;  and  this  estoppel  operates  to 
prevent  him  from  claiming  that  he  should  not 
be  settled  with  as  a  guardian  should  be  set- 
tled with,  and  that  the  settlement  should  be 
upon  the  same  basis  as  if  he  were  simply  an 
agent  with  her  funds  in  his  hands.  He  has 
claimed  all  of  the  rights  that  a  guardian 
would  be  entitled  to,  and  wherever  the  evi- 
dence was  such  as  to  authorize  it  these  rights 
have  been  accorded  to  him.  This  was  proper 
for  the  estoppel  was  mutual.  He  was  either  a 
guardian  or  not  a  guardian.  If  he  was  a 
guardian  he  was  to  be  dealt  with  from  the  be- 
ginning to  the  end  of  the  suit  as  a  guardian. 
We  think  the  auditor  erred  In  not  following 
the  rule  above  referred  to.  The  auditor 
struck  a  balance  as  of  August  6,  1888.  and 
the  exception,  properly  construed,  does  not 
complain  that  the  compounding  of  interest 
did  not  begin  prior  to  1888,  but  merely  that 
the  auditor  did  not  treat  the  date  on  which 
he  struck  the  balance  as  the  date  from  which 
the  Interest  should  be  comiwunded  annually 
at  the  rate  of  6  per  cent    The  exception  l» 
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well  taken*  but  no  greater  benefit  must  be 
granted  to  the  exceptor  than  is  claimed  in 
the  exception,  and  therefore  August  6,  1888, 
should  be  taken  as  the  period  from  which  the 
compounding  of  interest  should  begin.  In- 
terest should,  from  that  date,  be  annually 
compounded  at  6  per  cent.,  unless  it  appears 
from  the  evidence  that  the  guardian  annually 
returned  the  Interest  and  accounted  for  the 
balance  of  the  fund. 

a  The  eighteenth  exception  complains  that 
Griffin  was  allowed  commissions  as  adminis- 
trator of  the  estate  of  W.  M.  Lane,  and  as 
administrator  of  the  estate  of  E.  G.  Lane, 
and  also  as  guardian  of  Harriet  Lane,  when 
the  property  which  passed  through  his  hands 
in  his  capacity  as  administrator  and  guard- 
ian was  the  same,  and  also  complains  that 
commissions  were  allowed  upon  commis- 
sions. As  administrator  of  the  two  estates 
represented  by  him,  he  was,  of  course,  en- 
titled to  the  commissions  allowed  administra- 
tors. And  as  guardian  he  was  entitled  to 
the  commissions  allowed  guardians.  If  these 
three  estates  had  been  represented  by  three 
different  persons',  it  would  not  be  contended 
for  a  moment  but  that  each  administrator 
and  the  guardian  would  be  entitled  to  the 
commissions  allowed  by  law.  The  fact  that 
the  administration  of  the  three  estates  is 
combined  in  one  person  would  not  prevent 
him  from  making  the  same  claim  as  to  com- 
missions that  the  three  separate  individuals 
would  be  entitled  to  make,  each  one  occupy- 
ing the  position  which  he  occupied  In  refer- 
ence to  the  different  estates.  Of  course, 
commissions  should  not  be  allowed  on  com- 
missions, and  If  there  is  In  the  account  of 
the  auditor  such  an  item  It  should  be  stricken. 

9.  The  sixteenth  exception  contends  that  as 
the  auditor  found  that  MISB  Lane  was  men- 
tally incapacitated  fpr  contracting  or  making 
a  settlement,  or  appointing  Golllns  to  do  so 
for  her,  the  auditor  should  not  allow  the 
guardian  a  credit  for  the  amount  receipted 
for  by  Collins  as  her  agent,  and  that  he 
should  be  treated  as  the  agent  of  the  guard- 
ian, and  the  guardian  should  be  credited 
with  only  such  amounts  as  were  shown  to 
have  been  used  by  Golllns  for  the  benefit  of 
Miss  Lane,  and  for  such  items  of  property 
at  their  true  value  as  were  turned  over  by 
him  to  the  administrator  of  her  estate.  Un- 
der the  circumstances  Collins  must  be  treat- 
ed simply  as  the  agent  of  Griffin,  and  Griffin 
must  be  held  responsible  for  Collins'  admin- 
istration of  the  funds  and  property  in  his 
hands.  The  rule  applicable  where  an  admin- 
Isti'ator  or  guardian  appoints  an  attorney  In 
fact  is  by  analogy  applicable  to  the  state  of 
facts  set  out  in  the  present  case.  The  guard- 
Ian  should  be  credited,  not  with  the  amount 
which  went  Into  Collins*  hands,  but  with  the 
amount  for  which  Collins  accounted.  If  any 
property  went  into  Collins'  hands  and  was 
accounted  for,  the  guardian  should  be  credit- 
ed, not  with  the  amount  fixed  by  Collins' 


receipt,  but  by  the  actual  value  of  the  proih 
erty  whatever  it  might  have  been. 

The  ninth  exception  raises  an  objection  to 
an  allowance  by  the  auditor,  of  a  credit  to 
the  guardian  resulting  from  compromises  of 
certain  notes  which  he  had  received  from 
W.  M.  Lane's  estate.  It  seems  that  these 
notes  were  distributed  to  the  heirs  of  W.  M. 
Lane,  as  cash,  and  received  by  the  guardian 
as  cash,  he  charging  himself  with  them  as 
such.  Subsequently  an  order  of  the  ordi- 
nary was  obtained  allowing  the  guardlap  to 
compromise  these  notes,  and  the  ward  also 
agreed  that  the  compromise  should  be  made. 
The  auditor  having  found  that  the  ward  was 
mentally  incapable  of  making  a  contract,  the 
consent  of  the  ward  to  the  compromise  goes 
for  nothing.  If  the  claims  became  insolvent 
or  partially  insolvent  after  the  gniardlan  re- 
ceived them,  and  from  no  fault  of  his,  there 
seems  to  be  no  reason  why  he  should  not 
have  been  allowed  to  compromise  the  claims, 
and  be  charged  only  with  the  amount  receiv- 
ed by  the  compromise.  The  burden,  under 
the  circumstances,  would  be  upop  the  admin- 
istrator of  the  ward  to  show  that  the  loss 
resulted  from  the  mismanagement  of  the 
guardian.  He  would  not  be  absolutely 
bound  by  having  charged  himself  with  the 
amount  of  the  notes  if  this  charge  was  the 
result  of  a  mistake.  But  he  cannot  be  prop- 
erly credited  with  a  less  amount  than  the 
face  of  the  notes,  when  it  appears  that  the 
failure  to  collect  the  full  amount  due  was 
owing  to  his  fault 

The  eleventh  and  thirteenth  exceptions  re- 
late to  what  is  referred  to  in  the  record  as 
the  investment  In  the  Union  Point  House. 
The  guardian  claimed  a  credit,  for  this  in- 
vestment, of  $500.  The  auditor  allowed  a 
credit  of  only  $270.  Complaint  is  made  that 
the  guardian  was  allowed  a  credit  for  re- 
pairs and  Insurance,  and  was  charged  with 
the  rents  of  the  property.  We  do  not  think 
this  objection  was  well  taken.  The  auditor 
simply  found  that  the  credit  for  the  invest- 
ment should  be  $270,  Instead  of  $500.  The 
investment  made  became  then  an  investment 
of  the  ward's  estate,  and  treating  the  house 
as  belonging  to  the  ward,  the  guardian  was 
chargeable  with  the  rents,  and  was  entitled 
to  a  credit  for  repairs  and  insurance.  We 
see  no  error  in  the  rulings  complained  of  in 
this  exception.  The  twelfth  exception  re- 
fers to  the  notes  dealt  with  in  the  ninth 
exception  and  the  Union  Point  House  invest- 
ment. It  also  refers  to  the  matter  of  charg- 
ing interest,  complaining  that  the  auditor 
failed  to  charge  against  the  guardian,  Inter- 
est earned  prior  to  August  26,  1881.  *  If  there 
was  any  interest  earned,  of  course  it  should 
have  been  charged.  This  depends  upon  the 
evidence. 

The  fifteenth  exception  deals  with  the 
credit  allowed  for  commissions  on  the  trans- 
actions of  1884  and  1886,  when  no  returns 
were  made  by  the  guardian.    It  is  claimed 
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that  the  commissions  were  forfeited  by  the 
failure  to  make  returns,  and  no  suflElclent 
reason  for  relieving  the  forfeiture  was  shown 
to  the  ordinary.  The  ordinary  appears  to 
have  a  very  broad  discretion  In  these  mat- 
ters,  and  we  will  not  reverse  the  Judgment  of 
the  court  below  overruling  this  exception, 
even  if  an  order  of  the  ordinary  relieving 
from  a  forfeiture  of  commissions  could  be 
taken  advantage  of  by  way  of  a  collateral 
attack. 

The  foregoing  dlseosslon  disposes  of  all 
the  exceptions  raising  questions  of  law, 
which  were  so  framed  that  they  can  be 
properly  dealt  with  in  this  court  We  have 
not  undertaken,  and  will  not  undertake,  to 
decide  any  of  the  exceptions  of  fact  These 
exceptions  can  be  submitted  to  the  jury  at 
the  next  trial.  If  at  that  time  the  Judge 
should  be  of  the  opinion  that  any  of  the  ex- 
ceptions of  fact  are  entirely  unsupported  by 
evidence,  of  course  he  can  direct  a  verdict 
on  such  exceptions.  If  the  evidence  Is  con- 
flicting, the  Jury  must  be  allowed  to  decide 
the  issue.  Under  the  view  which  we  have 
taken  of  the'  exceptions  of  law  filed  by  the 
plaintiff,  a  new  accounting  will  have  to  be 
taken  by  the  Judge  himself,  or  the  matter  be 
recommitted  to  the  auditor.  This  is  a  mat- 
ter for  determination  by  the  Judge  at  the 
proper  time.  We  do  not  think  that  this 
whole  controversy  should  be  reopened  before 
the  auditor,  but  that  there  should  be  a  re- 
commitment solely  for  the  purpose  of  ad- 
Justing  the  account  of  the  rulings  on  the  ex- 
ceptions. The  exceptions  of  fact  should  be 
first  disposed  of,  and,  if  a  recommitment  Is 
then  had,  the  auditor  should  be  simply  direct- 
ed to  report  the  amount  for  which  a  decree 
should  be  rendered,  and,  If  possible,  this 
litigation  should  be  concluded  upon  the  filing 
of  this  report 

Judgment  on  main  bill  of  exceptions  af- 
firmed; on  cross-bill,  reversed.  All  the 
Justices  concur. 

(125  Qa.  16S) 

BURGH  V.  AMBRICUS  GROOHRT  00. 

(Supreme  Court  of  Georgia.    March  28,  1906.) 

1.  Principal  and  Agent— General  Agency. 

Whenever  a  general  agency  has  been  es- 
tablished for  any  purpose,  all  persons  who 
have  dealt  with  the  tigent  have  a  right  to  as- 
sume that  his  authority  to  deal  with  them  in 
behalf  of  his  principal  continues  until  notice, 
express  or  Implied,  has  been  conveyed  to  them 
that  the  agency  has  been  revoked.  It  follows 
that,  until  notice  has  been  brought  home  to 
tiiem,  the  acts  of  the  agent  within  the  apparent 
scope  of  his  authority  will  be  binding  upon  the 
principal,  even  though  the  agent  may  assume 
to  act  in  his  representative  capacity  after 
his  authority  to  do  so  has  been  revoked. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Gent  Dig.  Principal  and  Agent,  |9  62,  564.] 

2.  New  Tbial— Admission  of  Evidence. 

It  is  not  cause  for  a  new  trial  that  the 
court  Improperly  admitted  in  evidence  a  por- 
tion of  the  agreed  brief  of  the  testimony  ad- 
duced on  a  former  hearing  of  the  case,  when 
It  is  apparent  that  the  effect  of  so  doing  cannot 


really  have  prejudiced  dit  ezceptibg  party  be- 
fore the  jury. 

[E^d.  Note. — ^For  cases  in  point,  see  vol.  87, 
Gent  Dig.  New  Trial,  |  6a] 

8.  Evidence— Relbvanot— Custom  of  Busi- 
ness. 

That  a  letter,  properly  addressed,  was  duly 
stamped  before  it  was  mailed  may  l>e  shown, 
not  only  by  positive  testimony  establishing  the 
fact,  but  also  by  persuasive  proof  to  the  effect 
that  the  only  envelopes  used  in  the  office  of  the 
sender  were  such  as  bore  the  printed  stamp  of 
the  government,  and  that  it  was  the  custom 
and  rule  of  the  clerks  in  the  office  to  use  the 
envelopes  furnished  them  by  the  sender  for  the 
purpose  of  conducting  his  correspondence^ 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dublin. 

Action  by  the  Amerlcus  Grocery  Company 
against  J.  B.  Burch.  Judlgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

J.  S.  Adams  and  SamL  H.  Sibley,  for 
plaintiff  In  error.  W.  C.  Davis  and  J.  B. 
Sanders,  for  defendant  In  error. 

EVANS,  J.  The  Amerlcns  Grocery  Com- 
pany sued  J.  B.  Burch  for  a  balance  alleged' 
to  be  due  on  open  account'  The  only  Item 
In  dispute  was  one  of  May  8,  1903,  for  a 
certain  quantity  of  tobacco.  The  defendant 
contended  that  this  item  was  purchased  by  his 
clerk,  Mike  Burch,  after  he  had  left  his 
employment,  and  that  he  neither  authorised 
nor  ratified  the  purchase  nor  received  the 
tobacco.  On  the  other  hand,  the  plaintiff 
insisted  that  Mike  Burch  was  the  general 
agent  of  the  defendant  In  the  management  of 
his  store,  and  as  such,  on  previous  occasions, 
had  ordered  goods  of  plaintiff  on  defend- 
ant's account,  and  that  the  plaintiff,  velthout 
notice  that  Mike  Burdi  was  no  longer  em- 
ployed by  the  defendant  took  the  order  in 
the  defendant's  name,  and  shipped  the  goods 
to  the  defendant  as  was  usual  In  the  past 
transactions.  On  the  trial  It  appeared  that 
the  defendant  operated  a  sawmill  and  In 
connection  therewith  conducted  a  store  or 
commissary.  The  commissary  was  in  the 
charge  of  Mike  Burch,  who  purchased  all 
the  merchandise  therein  sold  and  managed 
the  business.  On  former  occasions,  the  plain- 
tiff had  sold  merchandise  to  the  defendant 
upon  the  order  of  his  agent  Mike  Burch. 
When  the  merchandise,  to  recover  the  price 
of  which  the  present  action  was  brought 
was  ordered  of  the  plaintiff  by  Mike  Burch, 
he  was  not  In  the  employment  of  the  defend- 
ant and  had  not  been  for  two  months  past 
Neither  the  plaintiff  company  nor  its  •'drum- 
mer'* was  aware  at  the  time  of  receiving 
the  order  that  Mike  Burch  was  no  longer 
in  the  service  of  the  defendant  The  plain- 
tiff's salesman  called  at  the  commissary  of 
the  defendant  and  asked  for  Mike  Burch,  as 
he  had  always  done,  and  was  informed  that 
Mike  Burch  was  about  tiiree  miles  away, 
superintending  the  putting  down  of  a  flaw- 
mill.  There  he  found  him  and  took  the 
order  for  the  merchandise.    It  was  shipped 
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to  the  defendant  and  the  bill  of  lading  was 
mailed  to  him.  The  defendant  testified  that 
the  goods  were  never  received  by  him,  but 
were  taken  possession  of  by  Mike  Burch 
without  his  knowledge,  and  that  he  never 
received  the  bill  of  lading  for  the  goods.  Up- 
on these  facts  the  jury  returned  a  verdict 
In  favor  of  the  plaintiff  for  the  value  of  the 
goods,  which  verdict  the  trial  judge  refused 
to  set  aside  on  motion  for  a  new  trial. 

1.  In  the  management  of  the  business  of 
the  commissary,  the  agent,  Mike  Burch,  had 
general  powers.  Relatively  to  this  business, 
he  was  the  general  agent  of  the  defendant 
in  the  purchase  of  merchandise.  "Whenever 
a  general  agency  has  been  established  for 
any  purpose,  all  persons  who  have  dealt 
with  such  agent,  or  who  have  known  of  the 
agency  and  are  apt  to  deal  with  him,  have 
a  right  to  presume  that  such  authority  will 
continue  until  it  is  shown  to  have  been 
terminated  in  one  way  or  another ;  %nd  they 
also  have  a  right  to  anticipate  that  if  the 
principal  revokes  such  authority,  they  will 
be  given  due  notice  thereof.  It  is  a  general 
rule  of  law,  therefore,  upon  which  there 
seems  to  be  no  conflict  of  authorities,  that 
all  acts  of  a  general  agent  within  the  scope 
of  his  authority,  as  respects  third  persons, 
will  be  binding  on  the  principal,  even  though 
done  after  revocation,  unless  notice  of  such 
revocation  has  been  given  to  those  persons 
who  have  had  dealings  with  and  who  are 
apt  to  have  other  dealings  with  the  agent 
upon  the  strength  of  his  former  authority." 
1  Clark  &  Skyles  on  Agency,  8  173  (b).  This 
cule  was  stat^i  and  applied  in  Thompson  v. 
Douglass,  64  Oa.  57.  The  obligation  resting 
upon  the  principal  of  giving  notice  of  the 
revocation  of  the  authority  conferred  upon 
his  agent  has  been  analogized  to  the  duty 
which  the  law  imposes  upon  the  members  of 
a  partnership  to  give  due  notice  of  its  dis- 
solution to  creditors  and  the  public  at  large. 
Claflin  V.  Lenheim,  66  N.  T.  301 ;  1  Parsons 
on  Contracts  (0th  Ed.)  72,  and  citations. 
Where  there  is  no  attempt  at  all  to  comply 
with  this  duty,  a  retiring  partner  is  to  be 
held  liable  for  the  debts  of  the  partnership, 
cieated  after  he  ceased  to  be  a  member 
thereof,  unless  he  shows  that  notice  of  his 
retirement  had  been  brought  home  to  the 
persons  who  subsequently  became  its  credit- 
ors. Bwing  V.  Trippe,  73  Ga.  776;  Pyron 
T.  Ruohs,  120  Oa.  1064,  48  S.  E.  434,  and  cit 
Actual  notice  alone  will  affect  creditors  of 
the  firm.  Askew  v.  Silman,  95  Ga.  678,  22 
8.  E.  573;  Camp  y.  Southern  Banking  Co., 
97  Ga.  582,  25  S.  E.  362.  And  like  notice 
must  be  shown  before  one  who  has  revoked 
the  authority  conferred  upon  his  general 
agent  will  be  at  liberty,  relatively  to  persons 
who  have  dealt  with  such  agent  upon  the 
faith  of  his  authority  as  recognized  by  his 
principal  in  the  past,  to  repudiate  a  contract 
niade  in  behalf  of  the  principal  by  the  agent 
after  his  authority  has  been  revoked.  Bras- 
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well  y.  Insurance  Co.,  75  N.  C.  8 ;  1  Parsons 
on  Contracts  (9th  Ed.)  71.  The  term  "actual 
notice"  is  intended  to  be  understood  in  its 
strictly  legal,  technical  sense,  and  is  not  to 
be  confoimded  with  actual  knowledge,  which, 
as  was  pointed  out  in  Clarke  v.  Ingram,  107 
Ga.  570,  33  S.  E.  802,  is  by  no  means  a 
synonymous  or  interchangeable  term.  "Notice 
Is  actual  when  one  either  has  knowledge  of 
a  fact  or  Is  conscious  of  having  the  means 
of  knowledge,  although  he  may  not  use 
them."  It  may  be  either  "express  notice," 
or  simply  "implied  notice";  notice  com- 
municated by  direct  and  positive  information 
from  persons  cognizant  of  the  fact,  or  notice 
such  as  "arises  when  the  party  to  be  charged 
Is  shown  to  have  had  knowledge  of  such 
facts  and  circumstances  as  would  lead  him, 
by  the  exercise  of  due  diligence,  to  a  knowl- 
edge of  the  principal  fact"    Id.  571. 

In  the  present  case  no  express  notice  was 
shown,  and  the  controlling  issue  was  whether 
or  not  the  plaintiff  had  "implied  notice"  that 
there  had  been  a  revocation  of  the  agency, 
within  the  meaning  of  Civ.  Code  1895,  i 
3933,  which  declares  that:  "Notice  sufficient 
to  excite  attention  and  put  a  party  on  inquiry 
is  notice  of  everything  to  which  it  is  after- 
wards found  such  inquiry  might  have  led. 
Ignorance  of  a  fact,  due  to  n^ligence.  Is 
equivalent  to  knowledge  in  fixing  the  rights 
of  parties."  The  only  circumstance  upon 
which  the  defendant  could  rely  as  suggest- 
ing the  necessity  of  making  inquiry  whether 
the  agency  had  been  terminated  was  that 
the  order  for  the  goods  was  given  to  the 
plaintiff's  salesman  three  miles  from  the 
defendant's  store,  where  the  agent  had  been 
employed.  The  defendant  was  engaged  in 
the  sawmill  business,  and  his  "commissary" 
was  run  in  connection  with  that  business,  as 
an  adjunct  to  it,  and  not asa  wholly  independ- 
ent enterprise.  When  the  order  for  the  goods 
was  taken,  Mike  Burch,  who  still  assumed 
to  act  as  the  defendant's  agent,  was  superin- 
tending the  erection  of  a  sawmill.  Thatitdid 
not  belong  to  the  defendant  or  was  not  to 
be  used  in  connection  with  his  business  was 
not  self-apparent,  nor  was  the  fact  that 
Mfke  Burch  was  not  at  the  time  engaged  in 
his  customary  duties  at  the  commissary  cal- 
culated to  put  the  plaintiffs  salesman  on 
notice  that  he  had  left  the  service  of  the  de- 
fendant Moreover,  the  salesman  had  first 
driven  by  the  store  of  the  defoidant  and  in- 
quired for  Mike  Burch,  who  had  theretofore 
been  in  charge  of  it  Instead  of  being  noti- 
fied that  Mike  Burch  was  no  longer  in  the 
defendant's  employ,  the  salesman  was  told 
where  Mike  Burch  could  be  found.  Under 
these  circmnstances  it  is  not  strange  that 
the  salesman  should  assume  that  the  employ^ 
at  the  store  of  the  defendant  understood 
that  he  had  called  on  business,  as  theretofore, 
and  wished  to  see  the  defendant's  representa- 
tive, nor  is  it  remarkable  that  after  being  in- 
fOTmed  as  to  his  whereabouts  but  given  no 
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Intimation  that  he  was  no  longer  the  defend- 
ant's agent,  the  drummer  should  entertain  no 
doubt  as  to  the  continuance  of  the  general 
agency.  The  Jury,  after  considering  all  the 
facts  and  circumstances  brought  to  light  at 
the  trial,  found  against  the  contention  of  the 
defendant  that  due  caution  and  prudence  on 
the  part  of  the  plaintiff's  drummer  ought  to 
have  suggested  to  him  the  propriety  of  mak- 
ing inquiry,  if  he  did  not  divine  the  truth. 
The  burden  of  proof  was  upon  the  defendant 
to  establish  his  defense  that  the  plaintiff  was 
affected  with  implied  notice.  McLean  v. 
Camak,  97  Ga.  812,  813,  25  S.  B.  493;  Eng- 
lish-Am. Loan  Co.  v.  Hiers,  112  Ga.  823. 
38  S.  E.  103.  The  plaintiff  being  a  creditor 
of  the  defendant  and  having  had  numerous 
business  transactions  with  his  accredited 
ag«it  was  entitled  to  receive  a  formal  noti- 
fication from  him  of  the  termination  of  the 
agency,  or  the  legal  equivalent  of  such  a 
notification.  The  plaintiff  could  not  in  good 
faith  remain  passive,  so  long  as  the  defend- 
ant failed  in  his  legal  duty  to  take  active 
measures  to  Impart  notice.  Camp  v.  Bank- 
ing Co.,  97  Ga.  586,  25  S.  E.  362.  "If  one  of 
two  Innocent  parties  must  suffer  by  the  act 
of  a  third  party"  assuming  to  act  as  an  agent 
of  one  of  them,  "he  who  put  It  In  the  power 
of  such  third  party  to  do  the  wrongful  act 
must  suffer  the  loss,  rather  than  the  other 
innocent  party  who  would  be  a  victim  with- 
out any  fault  on  his  part"  Blaisdell  v.  Bohr, 
77  Ga.  382.  The  defendant  was  admittedly 
at  fault,  having  failed  to  take  any  steps  to 
give  notice  to  the  plaintiff,  whereas  the  plain- 
tiff had  not  omitted  to  perform  any  legal 
duty  owing  to  the  defendant,  and  the  plain- 
tiff's drummer  admittedly  acted  in  entire 
good  faith.  The  Jury  took  the  view  that 
the  plaintiff  should  not  be  called  on  to  suffer 
the  loss.  "In  this  there  is  no  hardship  upon 
the  defendant,"  as  was  pointed  out  by  Rapal- 
lo,  J.,  in  Claflin  v.  Lenheim,  supra,  who 
added  that  it  was  the  defendant's  duty, 
"after  he  had  accredited  his  brother  for  a 
series  of  years  as  authorized  to  deal  in  his 
name  and  on  his  responsibility,  when  he 
terminated  that  authority,  to  notify  all  par- 
ties who  had  been  in  the  habit  of  dealing 
with  his  agent,  as  the  plaintiffs  had  been 
to  his  knowledge.  This  was  an  act  easily 
performed,  and  would  have  been  a  perfect 
protection  to  him  and  prevented  the  plain- 
tiffs from  being  deceived.  Justice  to  parties 
dealing  with  agents  requires  that  the  rule 
requiring  notice  In  such  cases  should  not  be 
departed  from  on  slight  grounds,  or  dubious 
or  equivocal  circumstances  substituted  in 
place  of  notice.  If  notice  was  not  in  fact 
given,  and  loss  happens  to  the  defendant.  It 
Is  attributable  to  his  neglect  of  a  most  usual 
and  necessary  precaution."  The  verdict  of 
the  Jury  appears  to  be  in  accord  both  with 
the  strict  law  and  the  common  Justice  of 
the  case,  and  It  should  not  be  set  aside  nn- 
leM  the  court  below  committed  some  error 


which  was  obviously  calculated  to  bring 
about  a  result  which  would  not  otherwise 
have  been  probable. 

2.  The  case  had  been  previously  tried  and 
a  brief  of  the  evidence  had  been  agreed  on 
by  counsel  On  the  trial  now  under  review, 
the  defendant  was  asked  if  he  did  not  former- 
ly swear,  "when  Mike  Burch  left,  young 
Wilson  took  his  place  and  did  the  buying 
for  me."  Upon  defendant's  denial  of  hav- 
ing previously  sworn  thus  (instead  of  stat- 
ing that  Frank  Burch  succeeded  Mike  Burch 
as  manager  of  the  store),  the  court  admitted 
In  evidence,  over  the  defendant's  objection, 
so  much  of  the  agreed  brief  as  contained  the 
quoted  extract  The  defendant  complains 
of  the  admission  of  this  evidence,  aa  well 
as  of  the  omission  of  the  court  to  Instruct 
the  Jury  for  what  purposes  they  could  con- 
sider it  It  does  not  appear  that  the  agreed 
brief  of  the  evidence  adduced  on  the  formtf 
trial  had  been  approved  by  the  presiding 
Judge,  ai  was  true  In  Anderson  v.  Tribble,  06 
Ga.  584,  589.  But  even  if  this  was  Inad- 
missible for  the  purpose  of  impeachment 
the  refusal  of  the  Judge  to  exclude  It  Is  not 
cause  for  ordering  a  new  trial.  The  main. 
If  not  sole,  issue  In  the  case  was  whether 
the  plaintiff  had  notice  of  the  termination 
of  Mike  Burch's  agency  at  the  time  of  re- 
ceiving the  order  for  the  tobacco  or  before 
shipping  It  The  fact  that  one  clerk  rather 
than  another  may  have  succeeded  Mike  Burch 
as  manager  of  the  store'  could  not  have  aid- 
ed the  Jury  in  the  solution  of  this  Issue ;  nor 
do  we  see  how  the  evidence  admitted  over 
the  defendant's  objection  could  have  really 
prejudiced  him  before  the  Jury  in  their  de 
termination  of  this  controlling  Issue. 

3.  When  it  is  shown  that  a  letter  was 
properly  addressed,  duly  stamped  and  mail- 
ed, a  prima  facie  Inference  of  fact  may  be 
drawn  that  it  was  received  by  the  addressee. 
National  Building  Ass'n  v.  Quin,  120  Ga. 
358,  47  S.  E.  962.  A  witness  for  the  plain- 
tiff testified  by  interrogatories  that  a  bill 
of  lading  was  Inclosed  in  an  envelope  propei^ 
ly  addressed,  and  mailed  to  the  defendant 
This  testimony  was  objected  to  because  it 
was  not  shown  that  the  letter  was  stamped, 
whereupon  the  secretary  and  treasurer  of  the 
plaintiff  company  testified:  "We  use  In  our 
office  only  envelopes  already  stamped  by 
the  government,  with  our  name  thereon ;  the 
same  being  the  regular  government  envelope. 
I  cannot  swear  of  my  own  knowledge  that 
one  of  these  envelopes  was  used  in  mailing 
the  bill  of  lading,  but  to  the  best  of  my 
knowledge  and  belief  It  was.  I  believe  It 
because  it  was  our  rule  and  custom  to  use 
them."  The  court  then  refused  to  rule  out 
this  testimony.  The  Jury  could  reasonably 
have  Inferred  from  this  testimony  that  the 
letter  was  duly  stamped,  and  the  court  prop- 
erly refused  to  exclude  the  evidence  objected 
to.  Though  evidence  of  this  nature  Is  by  no 
means  as  strong  or  convincing  as  positive 
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testimony  concerning  the  fact  sought  to  be 
established,  it  should,  nevertheless,  be  allow- 
ed to  go  to  the  Jury  for  what  It  Is  worth. 
See  Leonard  y.  Mizon,  96  Ga.  239,  23  S.  E. 
80,  51  Am.  St.  Rep.  134. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(126  Ga.  149) 

STINSON  V.  HIRSCH  BROS.  &  CO. 
(Supreme  Court  of  Georgia.    March  28,  1906.) 

1.  Exemptions— Clatm—Estoppel. 

When  a  mortgagee  places  in  the  hands  of 
a  levying  officer  a  mortgage  fi.  fa.,  and  an 
affidavit  that  the  debt  upon  which  the  execu- 
tion is  founded  is  one  from  which  a  homestead 
is  not  exempt,  and  the  mortgage  fi.  fa.  is  levied, 
and  the  wife  of  the  defendant  in  fi.  fa.,  in 
order  to  stop  the  sale,  files  with  the  levying 
officer  a  coonter  affidavit  denying  the  truth  of 
the  plaintiff's  affidavit,  and  claimmg  the  prop- 
erty as  having  heen  set  apart  to  her  as  a 
homestead,  she  is  estopped  from  questioning 
the  sufficiency  of  the  entry  of  levy. 

2.  Samb—Recobding  Claim— Amendment. 

If  there  has  been  a  failure  on  the  part  of 
an  applicant  for  an  exemption  of  personalty 
under  Civ.  Code  1895,  §  2866,  to  comply  with 
the  law  under  which  the  exemption  is  sought  to 
be  made,  the  recording  of  the  exemption  claimed 
is  a  mere  nullity  and  cannot  be  amended. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Laurens 
County ;  H.  G.  Lewis,  Judge. 

Action  by  Hirsch  Bros.  &  Co.  against  a 
B.  Stinson  to  foreclose  a  mortgage.  Judg- 
ment for  plaintiff  on  levy  of  execution.  M. 
A.  L.  C  Stinson,  wife  of  defendant,  filed  a 
claim.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

W.  B.  Annlstead,  for  plaintiff  in  error. 
Griner  &  Adams  and  Jos.  K.  Hines,  for  de- 
fendant in  error. 

EVANS,  J.  Hirsch  Bros.  &  Co.  foreclosed 
a  mortgage  on  personalty,  executed  to  them 
by  C.  B.  Stinson.  At  the  time  of  the  fore- 
closure the  mortgagees  filed  with  the  sheriff 
an  affidavit  that  the  debt  upon  which  the  ex- 
ecution was  founded  was  one  for  which  a 
homestead  is  not  exempt,  and  that  the  mort- 
gagee had  not  sufficient  property  upon  which 
the  fi.  fa.  could  be  levied,  except  the  home- 
stead property.  When  the  mortgage  fi.  fa. 
and  this  affidavit  were  placed  in  the  hands 
of  the  sheriff,  he  levied  on  certain  property, 
including  **100  bushels  of  corn,  more  or  less, 
in  the  crib,"  and  Mrs.  M.  A.  L.  C.  Stinson,  the 
wife  of  the  defendant  in  fi.  fa.,  filed  with  the 
levying  officer  a  counter  affidavit  denying 
the  truth  of  the  plaintiffs'  affidavit  The  ex- 
ecution and  these  affidavits  were  returned  to 
the  superior  court,  and  the  issue  thus  formed 
waa  tried,  and  a  verdict  directed  In  favor  of 
the  plaintiffs.  Mrs.  Stinson  sued  out  a  bill  of 
exceptions  complaining  of  the  direction  of  the 
verdict  against  her,  and  of  certain  rulings 
made  by  the  court  pending  the  trial. 

1.  The  plaintiffs  tendered  in  evidence  the 
mortgage  fi.  fa.  with  the  entry  of  levy  on 


certain  cotton  and  the  "100  bushels  of  com, 
more  or  less,  in  the  crib,"  levied  on  as  the 
property  of  the  defendant  in  fi.  fa.  Counsel 
for  Mrs.  Stinson  objected  to  the  admission  In 
evidence  of  the  levy,  and  moved  the  court  to 
dismiss  the  levy,  because  it  was  void  for 
want  of  sufficient  description  of  the  prop- 
erty levied  on,  the  description  being  too 
vague  and  indefinite  to  identify  the  property, 
and  failing  to  state  in  whose  possession  it 
was  found,  or  where  located,  or  whether  it 
was  any  part  of  the  property  described  in  the 
mortgage  execution.  The  court  overruled 
these  objections  to  the  levy.  It  appears  that 
of  the  property  levied  on  only  corn  was  em- 
braced in  the  homestead  exemption  relied 
on  by  Mrs.  Stinson.  A  levy  on  personalty  is 
made  by  an  actual  seizure  of  the  property, 
and  when  Mrs.  Stinson  in  her  counter  affi- 
davit alleged  that  the  property  was  levied  on, 
she  thereby  admitted  an  actual  seizure  of  it 
by  the  levying  officer.  It  has  been  held  in  a 
claim  case  that  the  interposition  of  a  claim 
commits  the  claimant  to  the  fact  of  the  mak- 
ing of  a  levy,  but  not  to  the  legality  of  the 
process  under  which  it  was  made.  Pearce  v. 
Renfroe,  68  Ga.  194;  Osborne  v.  Rice,  107 
Ga.  283,  83  S.  E.  54,  and  cit  The  issue  made 
by  the  affidavit  and  counter  affidavit  filed  in 
a  case  such  as  the  present  is  whether  the 
property  levied  on  Is  subject  to  the  execution 
of  the  plaintiff.  It  is  not  until  a  legal  levy 
has  been  made  that  a  counter  affidavit  can 
properly  be  filed;  hence  the  filing  of  the 
counter  affidavit  admits  the  seizure  of  the 
property  under  the  levy,  and  the  claimant 
must  be  held  to  have  waived  any  irregularity 
or  informality  in  the  execution  of  the  process, 
and  to  be  estopped  from  questioning  the  suf- 
ficiency of  the  entry  of  levy  made  by  the 
officer. 

2.  The  claimant  who  interposed  the  coun- 
ter affidavit  in  this  case  complains  that  the 
court  erred  in  rejecting  from  evidence  the 
following  homestead  exemption,  as  amended, 
upon  which  she  relied:  "State  of  Georgia, 
Laurens  County.  To  the  Ordinary  of  Said 
County :  The  following  is  the  schedule  of  the 
property  of  C.  B.  Stinson,  who  is  the  head  of 
a  family  consisting  of  himself,  his  wife,  M. 
A.  L.  C.  Stinson,  and  seven  minor  children 
[namifig  them],  claimed  to  be  exempt  from 
levy  and  sale  for  the  use  and  benefit  of  said 
wife  and  family  under  section  2866  of  the 
Code  of  Georgia,  and  following  sections. 
[Here  appears  the  schedule  of  personal  prop- 
erty, including,  under  the  item  of  provisions, 
125  bushels  of  com.]  Personally  appeared 
M.  A.  L.  C.  Stinson,  the  applicant  for 
exemption  above  set  out,  who  on  oath 
says  that  the  same  is  a  true  and  a 
correct  schedule  of  the  property  which 
is  claimed  to  be  exempt  to  deponent  and 
family  under  section  2866  of  the  Code 
and  following  sections,  which  deponent  prays 
may  be  recorded  as  provided  by  law. 
[Signed]  M.  A.  L.  C.  Stinson."  Then  ap- 
pears the  attest  of  the  ordinary,  his  approv- 
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ml  and  order  to  record,  dated  November  28, 
1898,  together  with  the  following  amendment, 
sworn  to  on  January  10,  1901,  and  approved 
and  ordered  to  record  by  the  ordinary  on 
January  11th:  *'And  now  comes  the  appli- 
cant for  homestead,  M.  A.  L.  G.  Stinson,  and 
by  permission  of  the  court  amends  her  pe- 
tition for  homestead,  which  was  filed  by  her 
in  said  court  of  ordinary  on  the  28th  day 
of  November,  1898,  and  approved  and  record- 
ed on  the  same  date,  by  adding  to  said  pe- 
tition, immediately  after  the  words  'and  fol- 
lowing sections,'  in  the  last  line  of  petition, 
preceding  the  enumeration  of  articles  claim- 
ed as  exempt,  the  following  words:  'And 
the  said  0.  B.  Stinson  refused  and  still  re- 
fuses to  file  the  same.  [Signed]  M.  A.  L.  Cw 
Stinson.'"  The  validity  of  this  exemption, 
as  originally  filed  and  before  the  amendment 
thereto,  was  under  review  at  the  October 
term,  1900,  of  this  court,  and  it  was  then  held 
that  the  exemption  was  void  because  it  did 
not  affirmatively  appear  in  the  schedule  that 
the  husband  of  the  applicant  had  refused 
to  apply  for  an  exemption.  See  112  Ga.  348^ 
37  S.  E.  365.  After  this  adjudication,  and 
before  another  trial  in  the  court  below,  Mrs. 
Stinson  sought  to  amend  this  void  exemp- 
tion, by  Inserting  into  the  schedule  a  recital 
to  the  effect  that  her  husband  had  declined 
to  file  the  same. 

The  act  of  the  ordinary  in  receiving  and 
recording  a  schedule  of  property  sought  to 
be  exempted  under  the  provisions  of  section 
2866  et  seq..  Civ.  Code  1895,  is  ministerial 
only.  Marcrum  v.  Washington,  109  Gsl,  296, 
84  S.  E.  585.  The  scheme  of  the  law  with 
reference  to  the  recording  of  a  schedule  of 
property  thus  sought  to  be  exempted  by  the 
head  of  a  family  (or  by  his  wife.  If  he  re- 
fuses to  claim  the  exemption)  is  that  the 
applicant,  by  merely  filing  a  schedule  of  the 
property  subject  to  exemption,  shall  in  this 
way  select  and  designate  the  spjeciflc  prop- 
erty claimed  to  be  exempt  from  levy  and 
sale.  If  the  head  of  the  family  has  other 
property,  it  is  thereby  segregated  from  that 
to  which  the  applicant  wishes  the  exemption 
to  apply,  and  creditors  and  all  others  con- 
cerned are  put  on  notice  of  the  election  made 
by  the  applicant  If  there  has  been  a  failure 
on  the  part  of  the  applicant  to  comply  with 
the  law  under  which  the  exemption  is  sought 
to  be  made,  then  the  recording  of  the  exemp- 
tion claimed  is  a  mere  nullity.  Marcrum  y. 
Washington,  supra.  As  pointed  out  in  that 
case,  the  approval  of  the  ordinary  Ms  in  no 
sense  the  Judgment  of  a  court,  for  the  filing, 
approval,  and  recording  of  the  schedule  is 
not  a  proceeding  before  the  court  of  ordinary. 
So,  if  the  effort  to  comply  with  the  law  re- 
lating to  the  assertion  of  a  claim  to  such 
an  ezemptl<Hi  is  so  Ineffectual  as  to  amount 


to  nothing,  the  claim  of  exemption  Is  a  mere 
nullity  and  cannot  be  given  life  by  an  amend- 
ment supplying  any  fatal  omission  in  the 
schedule.  The  test  is,  not  what  the  appli- 
cant intended  to  do,  but  what  he  actually 
accomplished;  and  if  he  failed  to  assert  his 
claim  of  exemption  In  the  manner  pointed 
out  in  Civ.  Code  1895,  |  2866  et  seq.,  then  h« 
must  commence  again  at  the  point  from 
which  he  started,  and  present  another  and 
entirely  distinct  schedule,  for  nothing  can 
be  cured  or  accomplished  by  way  of  amend- 
ment. 

What  has  been  above  said  In  no  way  oon- 
filcts  with  the  decision  rendered  in  the  case 
of  Hardin  v.  McCk>rd,  72  Ga.  239,  ^here  an 
amendment  was  allowed  in  a  proceeding 
before  the  court  of  ordinary  to  set  ai»art  a 
homestead  under  the  Constitutloii  of  1868| 
and  it  was  held  that  the  court  had  power  to 
pass  on  the  amendment  and  allow  It  even 
after  a  Judgment  approving  the  homestead 
had  been  rendered.  A  "constitutional  home- 
stead" can  only  be  obtained  in  a  regular 
proceeding  instituted  in  the  court  of  ordinary 
after  due  notice  to  creditors,  and  the  ord^ 
of  the  ordinary  approving  the  setting  apart 
of  the  homestead  Is  a  Judgment  of  a  court 
of  competent  Jurisdiction  and  cannot  be 
collaterally  attacked  by  any  one  affected  by 
legal  notice  of  the  proceeding.  Marcmm  ▼• 
Washington,  109  Ga.  298,  299,  34  S.  SL  585. 
There  is  no  inrovision  of  law  for  amending 
a  claim  of  exemption  asserted  by  filing  a 
schedule  of  property  to  exemption  und^  the 
t^ms  of  Qiy.  Code  1895,  ft  2866  et  seq.,  au- 
thorizing the  setting  apart  of  what  Is  com- 
monly known  as  a  "short"  or  "pony"  home- 
stead. If  there  be  a  failure  to  comply  in 
the  first  instance  with  the  statutory  require- 
ments imposed  upon  the  applicant  for  the 
exemption,  his  attempt  to  obtain  it  must 
prove  entirely  fruitless.  It  would  be  an 
anomaly  to  hold  in  the  present  case  that, 
after  a  final  adjudication  by  this  court  tiiat 
the  schedule  originally  filed  by  Mrs.  Stinson 
was  a  nullity,  she  was  at  liberty  to  practi- 
cally annul  this  Judgment  and  defeat  the 
rights  of  the  plaintiffs  thereunder  by  simply 
going  before  the  ordinary  and  procuring  his 
approval  and  allowance  of  an  amendmeat  to 
the  schedule  designed  to  cure  the  fatal  omis- 
sion which  rendered  it  absolutely  void  and 
of  no  effect 

3.  As  the  claimant  of  the  property  levied 
on  utterly  failed  to  establish  her  contrition 
that  it  was  exempt  from  seizure  and  sale,  the 
direction  of  a  verdict  in  favor  of  the  plain- 
tiffs, who  made  out  a  prima  facie  case,  was 
eminently  proper. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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COOPER  V.  SMITH. 
(Bupreme  Court  of  Georgia.    March  28,  1908.) 

SALE&-REHEDIE8  OF  SeLLEB  IN  OONDITIOlffAX. 

Sale— Attachment. 

Where  property  is  delivered  to  the  buyer 
under  a  contract  of  conditional  sale,  the  vendor 
retaining  title  thereto,  the  same  may  be  seissed 
under  an  attachment  sued  out  for  the  purchase 
price,  without  first  filing  and  having  recorded  a 
bill  of  sale  of  the  property  to  the  buyer ;  and 
the  bare  fact  that,  before  the  rendition  of  judg- 
ment in  favor  of  the  plaintiff  in  attachment,  the 
property  is  illegally  brought  to  sale  by  the  levy- 
ing officer  and  is  purchased  by  the  plaintiff, 
affords  no  reason  for  holding  that  he  is  there- 
by estopped  from  prosecuting  his  suit,  on  the 
theory  that,  by  becoming  the  purchaser  at.  the 
illegal  sale,  he  elected  to  rescind  the  contract 
between  himself  and  his  vendee, 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Dublin;  J.  B. 
Burch,  Judge. 

Action  by  EL  EL  Smith  against  B.  L.  Coop- 
er. Judgment  for  plaintiff,  and  defendant 
brln^  error.    AfOrmed. 

J.  S.  Adams,  for  plaintiff  in  error.  T.  V. 
Sanders,  for  defendant  in  error. 

EVANS,  J.  The  plaintiff  sued  out  an  at- 
tachment for  the  purchase  money  of  a  certain 
horse,  returnable  to  the  city  court  of  Dublin. 
At  the  appearance  term  he  filed  his  declar- 
ation in  attachment,  praying  a  Judgment  for 
the  purchase  money  claimed  to  be  due. 
Amongst  other  things,  the  defendant  pleaded 
that  he  purchased  the  horse  from  the  plaintiff 
under  a  contract  of  conditional  sale,  where- 
by the  title  was  reserved  to  the  plaintiff 
until  the  purchase  money  was  paid;  that  the 
plaintiff  caused  his  attachment  for  the  pur-, 
chase  money  to  be  levied  upon  the  horse 
without  first  filing  and  having  recorded  in  the 
clerk's  oMce  a  bill  of  sale  o^  the  property  to 
the  defendant;  that  the  horse  was  sold  under 
this  attachment  and  was  purchased  by  the 
plaintiff,  and  that  the  effect  of  thus  bringing 
the  horse  to  sale  and  purchasing  it  was  to 
rescind  the  contract,  and  the  plaintiff  was  not 
entitled  to  maintain  his  suit  for  the  pur- 
chase money.  On  motion  of  the  plalntilT,  the 
court  struck  this  plea  of  the  defendant;  the 
case  was  heard  on  its  merits,  and  the  plain- 
tiff obtained  Judgment  for  the  amount  claim- 
ed by  him. 

The  special  plea  which  was  stricken  did  not 
Bet  up  any  valid  defense.  It  was  not  necessa- 
ry nor  proper,  before  the  horse  was  seized 
under  the  attactm[ient,  to  file  and  have  re- 
corded in  the  clerk's  office  a  bill  of  sale  to 
the  defendant;  only  after  Judgment  In  favor 
of  the  plaintilT  would  this  be  necessary  or 
proper,  in  order  that  title  to  the  horse  should 
be  vested  in  the  defendant  for  the  purposes  of 
sale  under  the  Judgment  against  him.  Cade 
V.  Jenkins,  88  Ga.  791,  797,  15  S.  B.  292.  If 
the  sale  of  the  horse  was  premature  or  was 
for  any  other  reason  invalid,  it  is  to  be  treat- 
ed as  a  mere  nullity.  The  plaintiff  would  not, 
by  becoming  the  purchaser  at  a  void  sale 


under  the  attadmaent,  eatop  himself  from 
proceeding  with  his  suit  to  collect  the  con- 
tract price  of  the  anlmaL  What  he  did  is 
not  to  be  construed  as  an  election  on  his  part 
to  rescind  the  contract  by  retaking  the  horse 
from  the  defendant  Quite  the  contrary  in- 
ference is  to  be  indulged.  The  plaintiff  has 
consistently  adhered  to  his  election  to  proceed 
against  the  defendant  by  way  of  attachment 
That  the  plaintiff  may  have  been  Instrumental 
in  bringing  about  a  void  sale  mider  the  at- 
tachment Indicates,  not  a  purpose  to  abandon 
this  remedy,  but  rather  that  he  has  undertak- 
en to  pursue  it  with  perhaps  more  than  nec- 
essary vigor.  He  gains  nothing  by  such  a 
sale,  nor  does  it  affect  the  rights  of  the  de- 
fendant, who,  if  entitled  to  be  restored  to  the 
I)os8esslon  of  the  horse,  could  call  upon  eitlier 
the  plalntUT  or  the  ofiSicer  who  sold  it  for  its 
delivery.  Clearly,  the  fact  that  the  plaintiff 
became  the  purchaser  at  the  sale  did  not 
afford  a  basts  for  the  contention  of  the  de- 
fendant that  the  contract  between  himself 
and  the  plaintiff  was  rescinded  by  the  vol- 
untary act  of  the  latter. 

JucU^ment  afElrmed.    All  the  Justices  con- 
cur. 


(126  Oa.  1&4) 
ODOM  V.  BUSH  et  al. 
(Supreme  Court  of  Oeorgia.    March  2S,  19060 
L  Masteb  and  Sbbvant— Contbaot  of  Bh* 
PLOTMBNT— Construction. 

Properly  construed,  the  contract  declared 
on  by  the  plaintiff  was  an  agreement  under 
which  he  was  employed  by  the  defendants,  for 
an  indefinite  term/  as  superintendent  of  a 
proposed  manufacturing  plant,  at  a  fixed  salary 
per  month  from  a  specified  date,  with  the  option 
of  becoming  a  shareholder  in  n  Joint-stock 
company  in  the  name  of  which  the  enterprise 
was  to  be  conducted. 

2.  SaMB— HiBINQ   BT   THB   MONTH— TEBMINA- 
TION. 

Such  a  contract  of  employment,  being  in* 
definite  as  to  its  duration,  is  to  be  deemed  a 
hiring  for  the  term  of  one  month  only;  and 
after  the  expiration  of  that  period.  It  was  the 
right  of  the  defendants  to  terminate  the  em- 
ployment at  will. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  8^ 
(}ent  Dig.  Master  and  Servant,  H  10»  19.1 

3.  Samb— Action  fob  Bbeaoh—Pleadino. 

Under  the  allegations  upon  which  the  plain- 
tiff relied  for  a  recovery,  there  was  no  breach  of 
the  contract  declared  on. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Muscogee  Coun- 
ty; Wm.  A.  Little,  Judge. 

Action  by  W.  G.  Odom  against  Joel  Bush 
and  Ben  L.  Clark.  Judgment  for  defendants, 
and  plaintiff  brings  ern^.    Affirmed. 

Wheeler  Williams  and  Goetchins  &  Choff- 
ell,  for  plaintiff  in  error.  L.  L.  Miller,  for 
defendants  in  error. 

EVANS,  J.  The  plaintiff,  W.  G.  Odom, 
brought  a  suit  for  damages  for  an  alleged 
breach  of  a  contract  by  the  defendants,  Joel 
Bush  and  Ben  L.  Clark,  who  were  doing  busi- 
neas  under  the  firm  name  of  the  Georgia  Oof- 
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fin  Company.  According  to  the  allegations  of 
his  petition,  the  defendants  went  to  New- 
berry, S.  C,  where  plaintiff  was  employ- 
ed by  the  Carolina  Manufactm-lng  Company 
as  superintendent  of  its  factory,  and  solicit- 
ed him  to  go  to  Colnmbus,  Ga.  (where  they 
were  to  put  up  and  establish  a  cofftn  factory), 
upon  the  following  terms  and  conditions,  to 
which  he  assented:  (1)  "Plaintiff  was  to  be 
the  superintendent  thereof,  at  a  salary  of  $100 
per  month,  beginning  March  16,  1904:;"  (2)  he 
was  'to  be  also  a  stockholder  in  the  Joint- 
stock  company,  It  being  understood  and 
agreed  ♦  ♦  ♦  that  plaintiff  was  to  put  in 
whatever  money  he  could  raise  from  the  sale 
of  his  real  estate  in  the  city  of  Atlanta,  Ga., 
and  from  the  sale  of  his  stock  In  the  Carolina 
Manufacturing  Company";  and  (3)  the  plain- 
tiff, though  entitled  ''to  receive  a  salary  of 
$100  per  month  as  superintendent  of  the  pro- 
posed factory,  •  •  ♦  was  to  draw  at  the 
end  of  each  month  only  what  was  required 
to  meet  the  living  expenses  of  himself  and 
family,  the  balance  of  said  salary  was  to  re- 
main in  the  hands  of  the  company  until  the 
end  of  the  year,  when  stock  would  be  issued 
to  plaintiff  to  cover  the  same,  or,  at  the  op- 
tion of  plaintiff,  paid  to  him  in  cash."  This 
proposition  was  made  by  the  defendants  and 
accepted  by  the  plaintiff  on  March  14,  1904. 
He  at  once  disposed  of  his  household  goods, 
selling  the  same  at  a  great  sacrifice,  in  order 
to  be  able  to  leave  Newberry  at  such  a  time 
as  would  permit  him  to  reach  Columbus  at 
the  time  agreed  upon  for  him  to  begin  his 
duties  as  superintendent;  gave  up  his  posi- 
tion with  the  Carolina  Manufacturing  Com- 
pany, from  which  he  received  a  salary  of  $70 
a  month,  and  on  March  16th  left  Newberry 
for  Columbus  to  assmne  the  duties  of  his 
new  position.  At  the  Instance  and  request 
of  defendants,  he  stopped  en  route,  in  At- 
lanta, to  arrange  for  the  disposal  of  his  real 
estate,  under  the  terms  of  the  agreement,  it 
having  been  understood  and  agreed  that  he 
should  do  so  and  that  his  salary  was  to  start 
from  the  day  he  left  Newberry,  S.  C.  He  re- 
ported to  defendants  for  duty  on  March  21st 
"Upon  his  arrival  at  Columbus,  plaintiff  was 
met  by  defendants  In  the  manner  and  style  of 
an  associate  in  business,  and  was  by  them 
treated  with  such  consideration  as  his  posi- 
tion and  his  relation  to  them  authorized,  and 
he  proceeded  to  carry  out  and  perform  the 
duties  required  of  him  by  reason  of  his  said 
engagement."  He  found  that  much  repair- 
ing upon  the  factory  building  was  needed, 
and  being  interested  in  the  success  of  the  un- 
dertaking, he  performed  much  labor  and  ser- 
vice In  making  the  needed  repairs,  although 
It  was  no  part  of  his  duty  as  superintendent 
to  do  so.  He  also,  acting  in  that  capacity 
and  upon  the  request  of  the  defendants,  pro- 
cured the  services  of  an  expert  machinist 
from  the  Carolina  Manufacturing  Company, 
selected  and  ordered  material  and  machinery 
*or  the  plant,  located  places  for  machinery, 


and  otherwise  arranged  all  the  necessatr 
preliminaries  for  the  business.  After  he 
had  performed  these  services,  and  after  the 
defendants  had  obtained  from  him  all  the 
information  necessary  to  the  successful  in- 
aufiTuration  of  the  enterprise,  they  informed 
him  that  they  had  no  further  use  for  him. 
Plaintiff  had  been  engaged  in  the  coffin  manu- 
facturing business  for  some  25  years,  and  it 
was  because  of  his  superior  skill  and  knowl- 
edge of  the  business  that  the  defendants 
sought  him  and  procured  his  services.  They 
knew  absolutely  nothing  about  the  business, 
and  relied  entirely  on  him  to  select  proper 
machinery  and  material  for  the  plant,  to  see 
that  the  machinery  was  properly  installed, 
and  to  do  everything  necessary  for  the  suita- 
ble equipment  and  conduct  of  the  plant  Act- 
ing upon  the  faith  and  according  to  the  terms 
of  the  contract  "plaintiff  placed  his  Atlanta 
real  estate  on  the  market,  and  one  place  there- 
of has  been  sold  at  a  great  sacrifice  In  order 
to  carry  out  his  part  of  said  contract  plain- 
tiff losing  thereby  the  sum  of  $500."  He 
brought  with  him  to  Columbus,  "tools  and 
brushes,  and  it  was  agreed  between  him  and 
defendants  that  they  were  to  be  taken,  and 
they  were  so  taken,  by  the  firm  at  the  sum 
and  price  of  $25,  and  that  this  sum  should 
go  to  the  plaintiff's  credit  in  paying  for  sto<d: 
In  said  company.  Defendants  are  now  In 
possession  of  said  tools  and  brushes  in  accord- 
ance with  said  agreement  Plaintiff  drew 
from  said  company  $75  of  his  first  month's 
salary,  the  balance,  $25,  being  now  In  the 
hands  of  the  defendants,  according  to  the 
terms  of  the  agreement  hereinbefore  stated." 
With  respect  to  the  breach  of  contract  re- 
lied on  for  a  recovery,  the  plaintiff  alleged: 
His  dismissal  by  the  defendants  from  their 
service  occurred  on  May  3,  1904,  without 
fault  or  blame  on  his  part  and  without  just 
cause,  the  defendants  having  totally  disregard- 
ed their  contract  and  their  duty  to  plaintiff, 
to  his  injury  and  damage  in  the  sum  of 
$5,000.  Prior  to  the  breaking  of  the  con- 
tract by  the  defendants,  he  had  done  and 
performed  all  and  every  part  thereof  re- 
quired of  him  by  its  terms  up  to  that  time, 
and  was  ready  to  do  and  perform  every 
other  part  thereof.  If  permitted  by  them  to 
do  so;  "but  defendants  have  refused  to  al- 
low plaintiff  to  further  carry  out  his  part  of 
said  contract  and  have  refused  to  have  any- 
thing further  tq  do  with  plaintiff,  and  have 
forbidden  him  to  have  anything  to  do  with 
or  about  the  said  enterprise  in  which  they 
had  embarked.  If  defendants  had  not  broken 
said  contract  as  aforesaid,  said  enterprise 
would  have  resulted  In  large  profits  to  plain- 
tiff in  addition  to  his  said  salary."  The  Items  of 
damages  sought  to  be  recovered  were:  (1) 
Loss  incurred  in  resigning  the  lucrative  posi- 
tion he  held  In  South  Carolina;  (2)  loss  re- 
sulting from  the  sale  of  his  household  goods 
at  a  great  sacrifice;  (3)  like  loss  sustained 
In  disposing  of  his  Atlanta  real  estate;  (4) 
expenses  of  moving  from  Newberry,  S.   GL» 
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to  Golmnbus,  Ga.;  (5)  loss  of  opportunity 
of  securing  lucrative  positions  or  forming 
other  profitable  business  alliances,  open  to 
him  at  the  time  the  contract  was  made,  and 
expenses  Incurred  In  endeavoring  to  secure 
employment  after  its  breach;  and  (6)  loss 
of  anticipated  profits  arising  from  the  co£Bin 
factory  venture,  in  addition  of  the  salary  he 
was  to  receive  under  the  contract  The  fact 
that  the  plaintiff  was  left  stranded  in 
"strange  place  and  among  strangers,  *  •  * 
without  a  home  and  without  employment," 
was  also  stressed  as  a  reason  why  he  had 
been  endamaged  in  the  sum  of  $5,000,  though 
the  specific  amount  claimed  for  leaving  him 
in  this  situation  was  not  stated,  nor  was 
any  attempt  made  to  estimate  the  amount  of 
his  loss  of  the  anticipated  profits  of  the  busi- 
ness. The  plalntifl  did  not  seek  to  recover 
any  damage  for  loss  of  salary  for  the  in- 
tervening time  between  the  date  of  his  dis- 
missal, May  3d  and  the  date  of  the  institu- 
tion of  the  suit.  May  14,  1904,  or  for  any 
other  given  period.  Nor  did  he  pray  for  the 
recovery  of  the  balance  of  the  salary  he  had 
earned,  and  which  was  in  the  hands  of  the 
defendants,  nor  ask  for  any  accounting  for 
the  tools  and  brushes  he  had  turned  over 
to  them.  The  defendants  demurred  to'  the 
petition,  on  the  general  ground  that  no  cause 
of  action  was  therein  set  forth,  because  the 
plaintiff  did  not  all^e  any  act  on  the  part 
of  the  defendants  upon  which  he  could 
base  any  recovery  of  damages,  and  also  upon 
divers  special  grounds  which  called  into  ques- 
tion his  right  to  claim  the  specific  items  of 
damages  stated.  The  court  sustained  all  of 
these  grounds  of  the  demurrer,  and  dismissed 
the  petition.  Exception  is  taken  by  the 
plaintiff  to  the  Judgn^ent  rendered. 

1.  The  theory  upon  which  counsel  for  the 
plaintiff  drafted  his  petition  evldentiy  was 
that  his  dismissal  from  service  without  cause 
was  a  breach  of  covenant  which  amounted  to 
a  practical  repudiation  by  the  defendants 
of  the  entire  contract,  relieved  him  from  the 
duty  of  further  performing  or  offering  to 
perform  any  of  his  obligations  thereunder, 
and  gave  him  the  right  to  immediately  in- 
stitute suit  to  recover  for  all  damages  which 
might  flow  dlrectiy  or  Indlrectiy  from  the 
nonperformance  of  the  contract  by  the  de- 
fendants. The  importance  of  properly  con- 
struing the  contract  declared  on  Is  therefore 
apparent  It  has  three  distinct  stipulations 
affecting  the  rights  of  the  plaintiff  there- 
under: First,  his  salary  is  definitely  fixed 
at  "$100  per  month,  beginning  March  16, 
1904,"  though  no  definite  term  of  service  was 
agreed  on;  second,  he  was  to  be  a  stockholder 
in  a  "Joint-stock  company,"  the  understand- 
ing of  the  contracting  parties  being  that  he 
was  "to  put  in  whatever  money  he  could 
raise"  from  a  sale  of  his  real  estate  in  At- 
lanta and  certain  stock  of  the  Carolina  Manu- 
facturing Company  which  belonged  to  liim; 
but  the  parties  did  not  arrive  at  any  definite 
agreement  as  to  the  precise  amount  of  money 


he  was  to  Invest  in  the  proposed  venture* 
or  as  to  the  time  within  which  he  was  to 
raise  the  funds  and  make  the  Investment  in 
stock;  third,  it  was  his  privilege,  at  the 
close  of  the  current  year  (1904),  to  elect 
whether  he  would  demand  payment  in  cash 
of  such  part  of  his  salary  (if  any)  as  he  had 
not  drawn  for  living  expenses,  or  receive 
payment  in  stock  of  the  company  (formed 
or  to  be  formed),  covering  the  amount  of  the 
unpaid  balance  of  his  salary  then  remain- 
ing in  the  hands  of  the  defendants.  It  is 
obvious  that,  under  this  arrangement,  he 
was  not  to  become  a  partner  In  the  firm  of 
which  the  defendants  were  members.  Daw- 
son National  Bank  v.  Ward,  120  Ga.  861,  48 
S.  B.  313,  and  clt  On  the  contrary,  as  he 
clearly  says,  he  was- to  be  the  superintendent 
of  the  coffin  factory  (in  the  employ  of  either 
the  defendants  or  "the  Joint-stock  company"), 
and  was,  moreover,  to  become  a  stockholder 
in  the  enterprise.  (It  is  not  stated,  nor  is 
It  material,  whether  "the  Joint-stock  com- 
pany" was  to  be  an  unincorporated  associa- 
tion of  which  he  was  to  become  a  member, 
or  a  duly  chartered  company  organized  for 
the  purpose  of  conducting  the  proposed  busi- 
ness.) If  the  contract  had  been  fully  carried 
into  effect  as  contemplated  by  the  parties, 
the  plaintiff  would  have  sustained  towards 
the  defendants  (or  "the  Joint-stock  company") 
the  dual  relation  of  employ^  and  stockholder, 
but  no  other  relation.  The  covenant  to  the 
effect  that  the  plaintiff  was  "to  put  in  what- 
ever mon^  he  could  raise  from  the  sale  of 
his  real  estate,"  etc.,  amounted  to  nothing 
more  than  an  option  given  to  him  by  the 
defendants  to  take  stock  in  "the  Joint-stock 
company,"  for  an  agreement  so  loose  and  in- 
definite In  its  terms  would  be  incapable  of 
enforcement  at  the  instance  of  the  defend- 
ants. Hart  V.  Ga.  R.  CJo.,  101  Ga.  188,  28  S. 
B.  637;  Ra^an  v.  Smith,  108  Ga.  664,  665,  34 
S.  E.  132;  Sedgwick  v.  Gerding,  55  Ga.  264. 
"The  rule  as  to  certainty  is,  that  the  agree- 
ment must  be  so  certain  and  complete  that 
each  party  may  have  an  action  upon  it" 
Jernlgan  v.  Wimberly,  1  Qa.  220.  It  would 
be  absurd  to  hold  that  the  defendants  could 
legally  have  called  upon  the  plaintiff  to  sell 
his  Atianta  real  estate  at  a  sacrifice  of  $500, 
as  he  voluntarily  chose  to  do.  The  privilege 
of  being  paid  his  salary  partly  in  stock  was, 
as  the  contract  expressly  provides,  also  a 
mere  option  given  him.  So  that  the  induce^ 
ment  held  out  by  the  defendants  to  the  plain- 
tiff, and  the  proposition  which  he  accepted, 
was  that  he  should  enter  into  their  service 
simply  as  an  employ^,  at  a  salary  of  $100 
per  month,  with  the  privilege  or  option  of 
taking  stock  in  "the  Joint-stock  company" 
for  such  an  amount  as  he  might  be  able  to 
realize  from  the  sale  of  certain  property  own- 
ed by  him,  supplemented  by  such  sum  as  he 
might  save  out  of  his  salary  up  to  a  specified 
time. 

2.  The  parties  to  the  contract  doubtless 
entertained  the  hope  and  expectation  that  it 
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would,  be  to  the  mutual  advantage  of  all  con- 
cerned that  the  plaintiff  should  continue  in- 
definitely to  discharge  the  duties  of  super- 
intendent of  the  factory,  Invest  his  money  in 
the  ventmre,  and  co-operate  with  the  defend- 
ants in  their  efforts  to  make  it  a  financial 
success.  But  the  fact  remains  that  the  de- 
fendants did  not  bind  themselves  to  employ 
the  plaintiff,  nor  did  he  obligate  himself  to 
remain  in  their  services,  for  any  definite 
period  beyond  the  first  month  of  hiring. 
Mondon  v.  W.  U.  Telegraph  CJo.,  96  Ga.  .504, 
23  S.  B.  853.  An  executory  contract  of  serv- 
ice for  no  fixed  period  of  time  is  obviously 
too  indefinite  to  b6  capable  of  enforcement; 
and  it  is  only  by  a  fiction  that  the  courts  are 
enabled  to  hold  that  an  engagement  at  a 
fixed  salary  per  month,  but  with  no  stipula- 
tion as  to  its  duration,  is  a  legally  binding 
contract  for  one  month's  employment  at  the 
agreed  wage,  upon  the  supposition  that  the 
contracting  parties  had  in  contemplation  a 
definite  hiring  for  one  month  only,  either 
party  to  then  have  the  right  of  regarding  the 
engagement  as  at  an  end  or  of  treating  the 
contract  as  continuing  of  force  upon  the  same 
terms  as  to  wages  till  notice  was  received 
from  the  other  of  his  election  to  terminate 
the  relation  of  master  and  servant  The  em- 
ploy6  is  entitled,  under  such  circumstances, 
to  notice  of  dismissal.  Marietta  &  N.  Ga. 
Railroad  v.  Hilbum,  76  Ga.  379.  But  the 
hiring,  after  the  expiration  of  the  first  month, 
being  indefinite  as  to  its  duration,  may  be 
terminfated  at  the  will  of  either  party.  Civ. 
Code  1895,  S  2614;  Mondon  v.  Telegraph  Co., 
supra.  Where  the  contract  of  hiring  is  made 
with  reference  to  a  general  custom  or  busi- 
ness usage,  which  enters  into  and  becomes 
a  part  of  the  agreement,  the  contract  is  not» 
of  course,  indefinite  as  to  its  duration  if 
such  custom  or  usage  fixes  the  term  of  the 
engagement  Beck  v.  Thompson,  108  Ga.  244, 
33  S.  E.  894;  Hobbs  v.  Davis,  30  Ga.  423. 
But  an  "offer  of  employment  at  so  much  per 
month  will,  in  the  absence  of  anything .  fur- 
ther indicating  the  period  of  employment  in- 
tended, be  treated  as  meaning  employment 
for  a  term  of  one  month."  Baldwin  v.  W. 
U.  Telegraph  Co.,  93  Ga.  695,  21  S.  B.  212,  44 
Am.  St  Rep.  194.  This  rule  of  construction 
was  first  applied  in  Magarahan  v.  Wright  83 
Ga.  773,  779,  10  S.  B.  584,  from  the  decision 
in  which  case  the  section  of  the  Code  above 
cited  was  framed.  The  law  applicable  in 
cases  of  this  kind  now  is :  "That  wages  are 
payable  at  a  stipulated  period,  raises  the 
presumption  that  the  hiring  is  for  such  peri- 
od; but  if  anything  in  the  contract  shows 
that  the  hiring  was  for  a  longer  term,  the 
mere  reservation  of  wages  for  a  lesser  time 
will  not  control.  An  indefinite  hiring  may 
be  terminated  at  will  by  either  party."  Civ. 
Code  1895,  §  2614.  The  plaintiff  in  the  pres- 
ent case  does  not  pretend  that  he  was  hired 
for  one  year,  or  for  any  other  definite  period 
of  time.  The  circumstances  Indicate  that  the 
parties  really  contemplated  an  arrangement 


whereby  the  plaintiff  would  have,  In  common 
with  the  defendants,  a  personal  interest  in 
promoting  the  business  enterprise,  and  would 
continue  to  perform  the  part  assigned  to  him 
so  long  as  the  parties  could  work  in  harmony 
to  that  end,  though  it  might  be  years  before 
the  fruition  of  their  hopes  was  realized  in 
full  by  assured  success.  At  the  same  time, 
we  are  not  at  liberty  to  arbitrarily  hold  that 
the  defendants  impliedly  bound  themselves 
to  employ  the  plaintiff  as  superintendent  of 
the  factory  so  long  as  they  might  operate  it 
On  the  other  hand,  nothing  in  the  contract 
suggests  a  hiring  for  one  year  only,  or  up  to 
the  end  of  the  current  year,  1904.  Then  it 
was  that  the  defendants  obligated  themselves 
to  settle  with  the  plaintiff  for  such  portion  of 
his  salary  as  he  may  have  earned  but  had  not 
drawn.  However,  this  stipulation  does  not 
warrant  the  inference  that  the  plaintiff  was 
employed  for  a  definite  period  of  precisely  9 
months  and  16  days,  and  that  the  parties  con- 
templated that  his  term  of  service  should  in- 
clude and  end  with  the  last  day  of  December 
1904.  His  construction  of  the  contract  neg- 
atives any  such  idea,  and  he  does  not  claim 
that  any  specific  time  was  agreed  on  for 
the  .termination   of   his   employment 

3.  From  what  has  been  said  above,  the 
conclusion  is  irresistible  that  the  defendants 
committed  no  breach  of  the  contract  by 
notifying  the  plaintiff  on  May  8d  that  his 
services  were  no  longer  needed;  and  it  fol- 
lows that  the  mere  fact  that  he  was  on  that 
date  dismissed  gave  him  no  right  to  recover 
even  nominal  damages,  much  less  to  enforce 
his  demand  for  the  assessment  of  the  special 
damages  claimed.  There  is  in  the  plaintiff's 
petition  no  hint  that  the  defendants  have  de- 
clined to  comply  with  the  covenant  to  permit 
him  to  invest  his  money  in  the  venture,  or 
have^  in  any  other  manner,  failed  to  meet 
their  obligations  towards  him  In  his  capacity 
of  prospective  stockholder.  He  has  never  ac- 
quired any  Interest  in  the  business  as  a  part- 
ner, nor,  so  far  as  appears,  as  a  stockholder. 
Accordingly,  he  had,  after  his  dismissal  as 
superintendent  of  the  factory,  no  right  to 
intermeddle  with  either  the  physical  or  finan- 
cial affairs  of  the  concern,  and  the  defendants 
did  not  subject  themselves  to  a  suit  fOr  dam- 
ages when  they  "refused  to  have  anything 
further  to  do  with  plaintiff"  after  his  dis- 
missal, and  forbade  ''him  to  have  anything 
to  do  with  or  about  the  said  enterprise  in 
which  they  had  embarked."  The  time  for 
demanding  payment  of  the  $25  in  their  hands, 
the  balance  of  his  salary  for  his  first  month's 
work,  had  not  arrived  when  suit  was  brought 
and  he  makes  no  demand  for  premature  pay- 
ment He  could  not,  in  a  suit  for  damages, 
treat  the  contract  as  resctfided  in  so  far  as 
the  agreement  touching  his  tools  and  brushes 
was  concerned,  and  demand  an  accounting 
therefor.  Harden  v.  Lang,  110  Ga.  892,  36 
S.  B.  100;  Tlmmerman  v.  Stanley,  123  Ga, 
850,  51  S.  B.  760.  (2)  We  do  not  understand 
that  he  attempted  to  do  so,  though  he  did  in- 
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lert  in  his  petition  wholly  Irrelevant  allega- 
tions concerning  the  sale  of  his  tools  and 
bmshes  and  respecting  divers  other  matters 
in  no  way  connected  with  his  supposed  cause 
of  complaint,  viz.,  hissummary  dismissal  from 
service.  As  the  plaintiff  signally  failed  to 
show  any  breach  by  the  defendants  of  their 
contract  obligations,  his  petition  was  rightly 
dismissed  on  general  demurrer,  irrespective  of 
the  merits  of  the  various  special  grounds  of 
objection  which  were  interposed  by  them 
touching  his  right  to  recover  the  items  of 
damages  claimed. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(125  Oa.  2as) 

BARBER  T.  BARBER. 

(Supreme  Court  of  Georgia.    March  28,  1906.) 

1.  Husband  and  Witb— Wife's  Sepabats  Es- 
tate—Acquisition BT  Husband. 

Whenever  the  husband  acquires  the  sepa- 
rate property  of  his  wife,  with  or  without  her 
consent,  he  must  be  deemed  to  hold  it  in 
trust  for  her  benefit,  in  the  absence  of  any  direct 
evidence  that  she  intended  to  make  a  gift  of  it 
to  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  §|  501-504,  645.] 

Z  Sam!&--Aooountino  bt  Hubband. 

As  long  as  the  husband  is  in  possession 
of  the  property,  using  It  for  the  wife's  benefit 
and  recognizing  her  ownership,  no  lapse  of 
time  will  bar  the  wife  from  asserting  her  title 
or  calling  the  husband  to  an  accounting. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26. 
Cent  Dig.   Husband  and  Wife,  {S  505,   645.] 

8.  Same—Limitations— Demand— Refusal  to 
Account. 

The  statute  of  limitation  does  not  run 
against  the  right  of  the  wife  to  call  for  an 
acounting,  until  there  has  been  an  account 
rendered,  accompanied  by  an  offer  to  settle, 
a  refusal  upon  demand  to  settle,  a  notice  of 
adverse  claim,  an  express  repudiation  of  the 
fiduciary  relation,  such  a  change  of  circum- 
stances of  the  parties  as  would  be  reasonably 
calculated  to  put  the  wife  on  notice  that  the 
relation  was  no  longer  recognized,  or  some- 
thing to  indicate  to  a  reasonably  prudent  per- 
son that  the  relation  has  ceased. 

4.  Same— Effecti  of  Refusal. 

A  surrender  bv  the  husband  of  a  portion 
of  the  property  of  the  wife  which  had  been 
received  by  him,  being  all  that  was  then  in 
his  possession,  a  failure  to  account  for  the 
balance,  and  an  abandonment  of  all  further 
control  or  management  of  the  property,  would 
be  sufficient  to  indicate  that  the  husband  treated 
the  fiduciary  relation  as  at  an  end;  and  the 
statute  would  begin  to  run  in  his  favor  after 
the  lapse  of  a  reasonable  time  from  such  an 
event 

5.  REFEBENOE— AUDTTOB'B  RePOBT. 

There  was  no  error  in  disallowing  the  ex- 
ceptions of  fact  which  were  filed  by  the  plain- 
tiff to  the  auditor's  report,  nor  in  overruling 
the  exceptions  of  law,  nor  in  making  the  re- 
port of  the  auditor  the  judgment  of  the  court. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Dooly  County ; 
Z.  A.  Littlejohn,  Judge. 

Action  by  Sallie  Barber  against  Preston 
Barber,  executor.  From  the  judgment  plain- 
tlfT  brings  error,  and  defendant  assigns  cross- 


error.    Judgment  on  main  bill  affirmed,  and 
cross-bill  dismissed. 

Mrs..  SalUe  Barber  brought  suit  against 
the  executor  of  her  husband,  alleging  that  he 
was  indebted  to  her  In  the  sum  of  96,350, 
besides  interest  from  March  80,  1869,  such 
indebtedness  being  claimed  to  have  arisen 
from  a  trust  relation  brought  about  by  his 
having  the  control  and  management  of  her 
estate  during  her  life.  The  defendant  in  his 
answer  denied  the  existence  of  the  debt,  and 
pleaded  the  statute  of  limitations.  The  case 
was  referred  to  an  auditor,  who  reported  that 
the  husband  was  Indebted  to  the  wife  in  the 
sum  of  $9,482,  but  that  the  debt  was  barred 
by  the  statute  of  limitations.  The  plaintiff 
and  the  defendant  each  filed  exceptions,  both 
of  law  and  of  fact,  to  the  report  The  judge 
disallowed  all  the  exceptions  of  fact,  over- 
ruled all  the  exceptions  of  law,  and  made 
the  auditor's  rQ3ort  the  judgment  of  the 
court  The  plaintiff  excepted  to  the  different 
rulings  adverse  to  her;  and,  by  cross-bill, 
the  defendant  assigned  error  on  different  rul- 
ings made  during  the  progress  of  the  case 
which  were  adverse  to  him. 

S.  A.  Crump  and  Whipple  &  McKenzle, 
for  plaintiff  in  error.  Pope  &  Bennett,  for 
defendant  in  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  Edward  Barber,  in  1869,  married  a 
widow  who  was  the  mother  of  two  small 
children  and  the  owner  of  a  small  farm,  and 
of  one  mule,  one  wagon,  60  head  of  cattle, 
and  other  personal  property.  He  immediate- 
ly took  possession  of  the  property,  and  man- 
aged and  controlled  the  same  for  his  wife 
until  1884.  The  farm  was  worth  $50  per 
annum  for  rent  The  cattle  and  other  prop- 
erty were  used  by  him  according  to  his  own 
discretion,  and  practically  in  the  same  man- 
ner as  one  would  use  bis  own  property.  No 
account  was  ever  rendered  by  him  to  his 
wife,  and  none  was  ever  called  for.  in 
1884  he  delivered  up  to  the  wife  possession 
of  the  farm  and  the  cattle  then  remaining. 
This  suit  was  brought  In  1901,  after  the 
death  of  the  husband. 

There  can  be  no  question  that  from  1869 
to  1884  the  husband  was,  In  relation  to  the 
wife's  property  in  his  possession,  a  trustee 
for  her.  Oliver  y.  Hammond,  85  Ga.  323, 
831,  11  S.  E.  655;  Teasley  v.  Bradley,  110 
Ga.  497,  35  S.  E.  782,  78  Am.  St  Rep.  113; 
Rucker  v.  Maddox,  114  Ga.  899,  41  S.  E.  68. 
Did  the  relation  continue  until  his  death? 
We  think  not  The  surrender  of  the  land  and 
the  remaining  personalty,  in  1884,  were  suf- 
ficient to  Indicate  to  any  prudent  person  that 
he  considered  the  trust  relation  at  an  end; 
and  his  failure  within  a  reasonable  time 
thereafter  to  account  for  the  Income  from 
all  the  property,  and  the  proceeds  of  that 
not  surrendered,  was  notice  to  the  wife  that 
he  did  not  consida:  himself  further  liable  to 
her.    It  may  be  that  he  had  used  the  iucomo. 
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and  the  proceeds  of  that  unaccounted  for, 
for  the  maintenance  and  education  of  the 
wife's  children,  or  in  other  ways  that  would 
make  the  expenditures  a  charge  against  the 
wife's  separate  estate.  But  even  conceding 
that  he  had  converted  it  all  to  his  own  use, 
the  surrender  of  what  was  left,  without  any 
offer  to  account  for  that  not  surrendered, 
and  the  complete  abandonmoit  of  all  control 
oyer  her  property  was  a  loud-sounding  notice 
to  her,  in  effect  saying,  "I  consider  myself 
under  no  further  liability  to  you  on  account 
of  your  property  which  I  have  been  manag- 
ing." She  failed  to  heed  this  notice  at  her 
peril.  It  is  not  necessary  to  determine  exact- 
ly what  would  be  a  reasonable  time  after  this 
surrender  from  which  the  statute  would  be- 
gin to  run,  for  under  any  circumstances  the 
suit  would  be  barred  after  the  lapse  of  16 
years  from  the  time  of  surrender. 

The  judge  did  not  err  In  overruling  the 
plaintiff's  exceptions  of  law,  nor  in  entering 
Judgment  for  the  defendants  on  the  basis 
of  the  auditor's  report  The  case  was  an 
equity  case  and  the  exceptions  of  fact  filed 
by  plaintiff  were  properly  disallowed,  under 
the  ruling  in  First  State  Bank  v.  Avera,  123 
Oa.  598,  51  S.  E.  665. 

Judgment  on  main  bill  affirmed.  Gross- 
bill  dismissed.    All  the  Justices  concur. 


(126  Ga.  228) 

KINARD  v.  FIRST  NAT.  BANK  OF  SYL- 
VESTER. 
(Supreme  Court  of  Georgia.    March  28.  1900.) 

1.  Payment— Draft. 

A  draft  is  not  payment,  until  itself  paid, 
unless  there  is  evidence  that  it  was  the  intent 
of  the  parties  that  it  should  be  so  treated. 

[Ed.  Note. — For  cases  in  point,  see  voL  39, 
Cent.  Dig.  Payment,  $  63.] 

2.  Same— Evidence. 

There  was  nothing  in  the  evidence  in  the 
present  case  to  indicate  that  it  was  intended 
that  either  the  draft  or  the  check  in  question 
should  be  treated  as  payment  until  actually 
paid. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Worth  County; 
W.  N.  Spence,  Judge. 

Affidavit  of  illegality  between  C.  L.  Kin- 
ard  and  the  First  National  Bank  of  Sylves- 
ter. Judgment  for  defendant  Plaintiff 
brings  error.    Affirmed. 

Kinard  executed  to  the  First  National 
Bank  of  Sylvester  a  note  for  $315.50,  and  se- 
cured it  by  a  mortgage.  After  the  maturity 
of  the  note,  and  on  a  day  when  he  had  $146 
to  his  credit  on  the  books  of  the  bank,  he 
came  to  the  bank  and  "started  to  draw  a 
draft"  on  Muse  &  Co.,  of  Albany,  Ga.,  for 
the  exact  amount  due  on  the  note,  but  upon 
being  informed  that  a  check  drawn  by  him 
prior  to  this  time  for  $200  had  not  been  pre- 
sented for  payment,  he  drew  a  draft  on  Muse 
&  Co.  for  $400.  This  draft  was  received  by  the 
bank,  the  amount  of  It  placed  to  his  credit  on 
the  books,  and  the  draft  forwarded  to  the 
drawees.    At  the  same  time  Kinard  drew  a 


check  for  the  amount  due  on  the  note,  gave  it 
to  the  bank,  and  the  note  and  the  mortgage 
were  canceled,  marked  paid,  and  delivered  to 
him.  Subsquently  the  draft  upon  Muse  &  Co. 
was  returned  to  the  bank  unpaid.  Before  the 
return  of  the  draft  by  Muse  &  Co.  the  check 
for  $200  was  presented  to  and  paid  by  the 
bank.  The  bank  obtained  a  copy  of  the  note 
and  mortgage  from  the  records,  and  fore- 
closed the  mortgage.  An  affidavit  of  illegal- 
ity was  filed  by  Kinard,  setting  up  that  the 
note  was  paid.  Upon  the  trial  of  tlve  illegal- 
ity a  Judgment  was  rendered  in  the  city 
court  in  favor  of  the  plaintiffs.  Kinard  ap- 
plied for  a  writ  of  certiorari.  The  judge  re- 
fused to  sanction  the  petition*  and  Kinard 
excepted. 

Payton  &  Hay,  for  plaintiff  in  error.    Robt. 

A.  Holmes  and  Perry  &  Llpton,  for  defend- 
ant in  error. 

COBB,  P.  J.  (after  stating  the  forgoing 
facts).  "Drafts  are  not  payment  until  they 
themselves  are  paid,  there  being  no  evidence 
that  they  were  taken  expressly  in  payment** 
Stewart  Paper  Co.  v.  Rau,  92  Oa.  512,  17  S. 

B.  748  (2).  ''A  bill,  acceptance,  or  promissory 
note,  either  of  the  debtor  or  of  a  third  person, 
is  no  payment  or  extinguishment  of  the  orig- 
inal demand,  unless  It  is  expressly  agreed  to 
receive  it  in  payment"  Weaver  v.  Nixon,  69 
Oa.  699;  Rawlings  v.  Robson,  70  Ga.  595  (2); 
Hairs  Self-Feeing  Cotton  Gin  Co.  v.  Black, 
71  Oa.  456;  Freeman  v.  Exchange  Bank,  87 
Oa.  46,  13  S.  B.  160;  Hatcher  v.  Comer,  75 
Oa.  732;  Norton  v.  Paragon  Oil  Can  Co.,  98 
Oa.  470,  25  S.  B.  501.  The  marking  of  the 
note  ••paid,"  by  the  payee,  is  not  alone  suffi- 
cient to  take  the  transaction  out  of  the  role 
above  laid  down.  Weaver  v.  Nixon,  69  Ga. 
699;  Charleston  Ry.  Co.  v.  Pope,  122  Oa. 
580,  50  S.  B.  374.  Whether  the  acceptance 
by  the  bank  of  the  draft,  and  the  cancellation 
and  delivering  up  of  the  note  and  mortgage 
was  an  extinguishment  of  the  debt,  depended 
upon  the  intention  of  the  parties.  Norton  v. 
Paragon  Oil  Can  Co.,  supra.  The  intention 
is  to  be  arrived  at  from  all  the  circumstan- 
ces. We  see  nothing  in  the  evidence  to  take 
the  case  out  of  the  general  rule  that  checks 
and  similar  instruments  are  not  payment  un- 
til themselves  paid.  The  check  given  to  dis- 
charge the  note  was  not  payment  until  it  was 
paid,  and  It  could  not  be  paid  unless  the 
draft  was  paid.  The  payment  of  the  check 
was  dependent  upon  the  payment  of  the 
draft  It  is  manifest  from  the  evidence  that 
neither  party  intended  that  either  the  check 
or  the  draft  was  in  itself  payment  of  the 
original  demand.  The  evidence  shows  that 
It  was  the  Intention  of  Kinard  that  $14* 
should  be  applied  pro  tanto  in  payment  oi 
the  check  for  $200.  The  bank  was  entitled 
to  foreclose  its  mortgage.  The  judge  did  not 
eiT  in  refusing  to  sanction  the  petition  for 
certiorari. 

Judgment  aflOrmed.  All  the  Justtces  coit 
cur. 
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(125  Oa.  172) 

HOME    MIXTURE   GUANO   CO.    v.   TILL- 
MAN. 

(Supreme  Conrt  of  Georgia.    March  28,  1900.) 

1.  Pleading  —  PsTiTion  ^  CONOLX78ION8   of 
Law. 

In  an  action  against  a  corporation  to 
recover  compensation  for  the  plaintiff's  serv- 
ices as  '^ts  president,  an  allegation  in  the  peti- 
tion that  at  the  time  of  the  organization  and 
the  first  election  of  the  officers  of  the  corpora- 
tion **it  was  tacitly  understood  that  fair,  rea- 
sonable, and  adequate  salaries  [for  its  officers] 
would  be  fixed  thereafter,  to  be  paid  out  of 
the  after-earnings  of  the  company,"  should  have 
been  stricken  upon  special  demurrer,  as  being 
a  mere  conclusion  of  the  pleader,  and  not  an 
allegation  of  facts  or  circumstances  upon  which 
issue  could  be  joined. 

2.  COBPOBATIONS— PBOVISIOIT   FOB   COMPENSA- 
TION. 

The  law  will  not  imply  a  promise  by  a 
private  corporation  to  pay  its  officers  for  their 
usual  and  ordinary  duties.  Hence,  in  order  for 
one  to  legally  recover  of  such  a  corporation  for 
his  services  as  its  president,  it  must  appear 
that,  in  the  articles  of  incorporation,  or  in  some 
by-law  or  resolution  of  the  board  of  directors, 
legally  passed,  provision  was  made  for  the 
payment  of  such  compensation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  §§  1334-1837.] 

3.  Same— Quantum  Meeuit. 

The  action  in  the  present  case  being  based 
entirely  upon  a  quantum  meruit,  the  petition 
should  have  been  dismissed  upon  general  de- 
murrer, notwithstanding  an  allegation  therein 
that  the  plaintiff  "remained  as  president"  of  the 
defendant  corporation  "for  about  two  weeks 
or  more'*  after  a  by-law  or  resolution  had  been 
passed  by  the  board  of  directors  providing  that 
the  president  should  thereafter  be  paid  a  desig- 
nated sum  per  annum  as  a  salary;  there  being 
no  separate  count  in  the  petition  seeking  to 
recover,  under  this  by-law  or  resolution,  for 
the  services  of  the  plaintiff,  as  president,  ren- 
dered after  such  by-law  or  resolution  was 
adopted. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Muscogee 
County;  E.  J.  Reagan,  Judge. 

Action  by  W.  L.  Tillman  against  the  Home 
Mixture  Guano  Company.  Judgment  for 
plaintiff,  defendant  brings  error.    Reversed. 

W.  L.  Tillman  brought  an  action  against 
the  Home  Mixture  Guano  Company  to  recov- 
er the  sum  of  $14,650,  for  services  rendered 
by  him  as  its  president  The  petition  alleged 
that  the  corporation  was  organized  in  June, 
1900,  with  a  capital  stock  of  $75,000,  which 
was  subsequently  increased  to  $100,000;  all 
of  the  stock  being  subscribed  for  and  paid  in 
by  the  plaintiff,  H.  Bussey,  and  Arthur  Biis- 
sey,  each  subscribing  for  and  becoming  the 
owner  of  one-third  thereof.  In  June,  1900, 
a  stockholders'  meeting  was  held,  at  which 
a  board  of  three  directors,  consisting  of  the 
three  stockholders,  was  elected.  On  the  same 
day  the  directors  held  a  meeting,  and  by  a 
nnamimous  vote  elected  the  plaintiff  as  pres- 
ident, H.  Bussey  as  general  manager,  and 
Authur  Bussey  as  secretary  and  treasurer  of 
the  corporation,  for  the  term  of  one  year  and 
until  their  successors  should  be  elected. 
These  same  persons  continued  as  the  only 


stockholders  of  the  company  during  the  years 
1901,  1902,  and  1903;  and  each  during  those 
years  filled  the  same  office  to  which  he  was 
originally  elected.  "At  the  time  of  the  or- 
ganization of  the  company  and  the  first  elec- 
tion of  officers  in  1900,  no  salaries  were  fixed 
for  any  of  the  officers,  but  it  was  tacitly  un- 
derstood that  fair,  reasonable,  and  adequate 
salaries  would  be  fixed  thereafter,  to  be  paid 
out  of  the  after  earnings  of  the  company,  and 
that  such  salaries  should  commoice  and  be 
paid  from  the  date  of  the  organization,  to 
wit,  June  19,  1900."  H.  Bussey  and  Arthur 
Bussey  are  father  and  son,  and  during  the 
years  above  mentioned  each  owned  one-third 
of  the  capital  stock  of  the  corporation  and 
constituted  two-thirds  in  number  of  the  board 
of  directors,  and  because  of  these  facts  were 
able  to  and  did  control  the  action  of  the 
company  at  all  stockholders'  meetings,  as 
well  as  the  action  of  the  board  of  directors. 
From  June  19,  1900,  until  July  14,  1904,  the 
plaintiff  was  president  of  the  defendant  com- 
pany, and  carefully  and  diligently  dischar- 
ged all  the  duties  which  devolved  upon 
him  as  such.  "From  the  date  of  this  organ- 
ization the  business  of  the  company  grew, 
and  soon  became  so  extended  that  it  required 
the  use  of  large  sums  of  money  in  the  manu- 
facture of  the  product  in  which  the  company 
was  engaged,  and  In  the  purchase  of  crude 
materials,  both  in  this  country  and  in  Eu- 
rope." Being  president  of  the  company,  the 
plaintiff  "procured  and  provided  all  the  finan- 
cial assistance  necessary  for  this  purpose, 
frequently  by  his  own  personal  indorsement, 
and  put  tibe  company  on  a  strong  financial 
basis,  through  and  by  means  of  which  it 
greatly  prospered  and  made  large  amounts  of 
money  for  its  stockholders,"  and  *'the  shares 
of  Its  capital  stock  of  the  par  value  each  of 
$100  were  worth  and  brought  in  the  market 
in  the  year  1904  the  sum  of  $216  per  share." 
The  question  of  the  salaries  of  the  officers  "was 
held  in  abeyance  until  the  8th  day  of  May, 
1903,  when,  at  a  meeting  of  the  stockholders, 
when  all  the  stockholders  were  present  and 
all  the  shares  represented,  the  question  of 
fixing  these  salaries  came  up  for  disposition, 
and  thereupon,  by  a  unanimous  vote  of  all 
the  stock,  the  salary  of  H.  Bussey  as  gener- 
al manager,"  and  the  salary  of  Arthur  Bus- 
sey as  secretary  and  treasurer,  were  each 
fixed  at  the  sum  of  $1,800  per  annum,  "both 
to  commence  and  be  paid  from  April  1, 1900 ;" 
but  the  stockholders  other  than  the  plaintiff 
'^declined  and  refused  to  fix  and  agree  on 
any  sum  as  the  salary  of  the  president  of 
said  company,  over  the  protest  and  demand 
or*  the  plaintiff  that  this  should  be  done. 
After  the  adjournment  of  this  meeting  and 
on  the  same  day,  the  plaintiff,  because  of  the 
action  of  the  majority  of  the  stockholders,  de- 
termined to  resign  the  office  of  president,  and 
personally  gave  notice  to  the  other  two  stock- 
holders of  such  determination,  whereupon 
they  proposed  to  him  to  submit  to  three  dis- 
interested business  men  the  entire  question  of 
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salaries  of  oflOcers  of  the  company  and  how 
mnch  each  was  to  receive,  if  anything,  "and 
to  ahlde  the  decision  of  said  board  of  arbltra* 
tion  and  to  continue  the  business  as  it  had 
been  done  in  the  past*'  The  plaintifP  "on 
said  day  promptly  accepted  said  proposition 
as  to  his  own  salary  as  president,  •  ♦  ^ 
and  agreed  to  arbitrate  the  matter  of  his 
salary  at  any  time  they  would  appoint,  but 
inasmuch  as  the  proper  authority,  the  stoclt- 
holders,  had  fixed  the  salary  of  the  general 
manager  and  secretary  and  treasurer,  he  de- 
clined to  agree  to  an  arbitration  of  the  sala* 
ries  which  were  to  be  paid  these  officers." 
The  salaries  fixed  for  the  general  manager 
and  the  secretary  and  treasurer,  beginning 
April  1,  1900,  were  paid  to  each  of  them  out 
of  the  funds  of  the  company,  and  the  plaintiff, 
"relying  upon  the  proposition  of  said  major- 
ity stockholders  to  fix  his  salary  by  arbitra- 
tion, continued  to  discharge  the  duties  of 
president  of  the  company."  But  H.  Bussey 
and  Arthur  Bussey,  the  majority  stoclchold- 
ers,  "notwithstanding  [plaintlfTs]  repeated  re- 
quest so  to  do,  refused  to  fix  any  salary  for 
the  ofHce  of  president,  •  •  •  and  failed 
and  refused  to  also  submit  the  question  to 
arbitration;  whereupon  [plaintiff]  on  the  14th 
day  of  July,  1904,  •  •  •  resigned  his 
said  office  of  president  and  sold  and  trans- 
ferred his  holdings  of  stock"  In  the  corpora- 
tion. A  fair  and  reasonable  sum  per  annum 
for  the  salary  of  the  president  of  the  com- 
pany, during  the  time  which  the  plaintiff 
served  as  such,  is  $3,600,  "which,"  for  the 
time  he  served,  "amounts  to  the  sum  of  $14,- 
650,  for  the  payment  of  which  he  has  made  a 
demand"  on  the  defendant  company,  "and 
the  same  has  been  refused." 

By  an  amendment  to  the  petition,  the 
plaintiff  alleged  that  at  a  meeting  of  the 
stockholders  In  June,  1902,  H.  Bussey  and 
Arthur  Bussey,  being  holders  of  a  majority 
of  the  stock  and  also  being  a  majority  of  the 
directors,  without  previous  notice  to  the 
plaintiff,  brought  up  the  question  of  fixing 
salaries  for  certain  officers  of  the  company; 
and,  while  the  plaintiff  occupied  the  chair, 
they  proceeded  to  have  the  salaries  for  the 
offices  filled  by  themselves  fixed,  "but  made 
no  motion  or  effort  to  fix  a  salary  for  the 
office  of  president;"  and  "after  fixing  their 
salaries  they  caused  the  meeting  to  be  ad- 
joTlmed."  Such  action  "was  the  result  of  a 
collusive  agreement  between  [them]  to 
wrongfully  withhold  from  [plaintiff]  his  just 
compensation,  while  paying  to  themselves 
the  amounts  they  desired;  all  of  which  being 
done  In  violation  of  the  understanding  be- 
tween the  parties."  The  two  Busseys  **wrong- 
fully  used  their  power  as  a  majority  to  with- 
hold from  [plaintiff]  the  compensation  Just- 
ly due  him  In  his  office  as  president,  and 
wrongfully  refused  to  act  in  fixing  just  and 
adequate  compensation  for  [him],  at  the 
same  time  using  their  powers  to  fix  their 
own  compensation  and  to  pay  themselves  out 
of  the  funds  of  the  organization."    From  the 


date  of  the  organisation  of  the  defendant 
company,  it*  required  yery  heavy  financial 
backing.  The  "company  was  unable  to 
secure  the  financial  assistance  necessary,  &im1 

•  •  •  the  same  was  furnished  by  the 
petitioner  individually  and  through  his  con- 
nection and  infiuence  wltii  finandal  institu- 
tions, and  upon  his  personal  indorsement  and 
guaranty  of  the  company's  obligations.  At 
different  times,  and  at  nearly  all  times  fti>m 
the  organization  of  the  company  up  to  the 
time  that  petitioner's  connection  therewith 
terminated,  said  company  was  obligated  to 
him,  either  on  personal  loans  or  by  way  of 
indorsement  or  guaranty,  for  large  sums  of 
money,  ranging  from  $25,000  to  $150,000,  and 

♦  ♦  •  such  assistance  was  necessary  to 
said  company  and  •  •  ♦  its  growth  and 
success  was  based  thereon."  The  financial 
assistance  rendered  by  plaintiff  to  defendant 
"from  his  personal  means,  which  at  times 
ranged  near  $100,000,  from  his  personal  in- 
dorsements, which  ranged  at  times  from  $50,- 
000  to  $75,000,  was  necessary  to  the  proper 
conduct  and  management  and  the  success  of 
the  defendant  company,  and  but  for  such 
assistance  the  company  would  not  hare  snc- 
ceded  and  prospered  aa  it  did."  The  services 
thus  rendered  by  plaintiff  were  "in  addition 
to  the  other  duties  and  regular  duties  of  the 
office  of.  president;"  and  "It  was  necessary 
to  be  done  for  the  protection  and  success  of 
the  defendant  company.  The  by-laws  of  tbe 
company  were  silent  as  to  the  compensation 
to  be  paid  the  several  officers  of  the  company 
in  June,  1902,  at  which  time  provision  was 
made,  as  hereinbefore  stated,  for  the  ofllces 
filled  by  said  H.  Bussey  and  Arthur  Bussey.** 
Arthur  Bussey,  by  and  with  the  consent  and 
collusive  action  of  his  fath»,  H.  Bussey,  paid 
to  himself  a  salary  of  $2,400  per  annum  from 
the  date  of  the  organization  of  the  comimny. 
Instead  of  $1,800  per  annum  as  fixed  by  tbe 
resolution  of  the  directors.  When,  In  Jane 
or  July,  1904,  plaintiff,  by  reason  of  tiie  con- 
duct of  the  other  two  stockholders  of  tbe 
company,  determined  to  sell  his  stock,  *'H. 
Bussey  and  Arthur  Bussey,  vTlth  others 
whom  tbey  associated  with  them,  became  tbe 
purchaser  of  plaintiff's  stock.  After  the 
sale  of  the  plaintiff's  stock  had  been  tbns 
agreed  upon,  "a  meeting  of  the  stodcholders 
and  directors  •  •  ♦  was  held,  at  which 
certain  resolutions  and  by-laws  were  adopt- 
ed, wherein  it  was  provided  that  the  presi- 
dent of  the  company  should  thereafter  be 
paid  the  sum  of  $3,600  annually,  payable 
monthly,"  and  the  secretary  and  treasorer 
should  receive  a  like  amount,  as  salary,  per 
annum.  "It  was  then  known,  as  stated,  tb&t 
[plaintiff]  was  no  longer  to  hold  or  occnpy 
the  office  of  president  •  •  ♦,  but  tb.it 
such  office  would  thereafter  be  held  and  oc- 
cupied by  the  said  H.  Bussey;"  but  plaintiff 
"remained  as  president  for  about  two  weeks 
or  more  after  the  salary  for  president  bad 
been  thus  fixed,  but  It  was  known  and  de- 
termined that  petitioner  was  not  to  ooccp? 
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laid  position,  and  •  •  •  would  not  be 
Hie  beneficiary  of  tbe  snm  so  named."  All 
of  this  "was  the  result  of  a  collusive  agree- 
ment upon  the  part  of  H.  Bussey  and  Arthur 
Bussey  to  withhold  from  petitioner  Just  and 
adequate  compensation,  or  any  compensation 
whatever,  for  the  services  which  he  rendered, 
and  that  compensation  should  only  be  paid 
to  father  and  son  to  the  exclusion  of  petition- 
er," Such  action  "upon  the  part  of  the  ma- 
jority stockholders  and  directors  constituted 
a  legal  fraud  in  withholding  from  this 
petitioner  Just  and  legal  compensation  for 
the  services  which  he  rendered  in  the  up- 
building of  the  defendant  corporation,  and 
in  the  performance  of  the  duties  of  the  office 
of  president  thereof."  The  amendment  fur- 
ther alleged  that  after  the  stockholders' 
meeting  In  June,  1902,  there  was  no  further 
meeting  of  the  stockholders  until  about  July 
1,  1904,  but  the  plaintiff  continued  to  act  as 
president  of  the  company  under  his  original 
election  as  such;  and  that  shortly  after  he 
disposed  of  his  stock,  H.  Bussey  wrote,  or 
caused  to  be  written,  "minutes  of  supposed 
meetings  regularly  held,  and  the  same  were 
handed  to  this  petitioner  to  sign.  There  were 
no  such  meetings."  While  the  plaintiff 
stated  that  the  minutes  so  prepared  were 
purely  imaginary,  when  they  were  presented 
to  him  for  his  signature  he  signed  them,  "in 
order  that  it  might  appear  that  the  corpor- 
ation regularly  held  its  meetings  as  it  should 
have  done  under  the  law.*' 

The  defendant  demurred  to  the  petition 
upon  various  grounds;  the  first  being  that 
the  averments  in  the  petition  were  insuffi- 
cient, in  law,  to  constitute  a  legal  cause  of 
action.  Other  grounds,  which  were  but  am- 
plifications of  this  general  ground,  and  spe- 
cifically pointed  out  wherein  the  petition 
showed  that  the  plaintiff  was  not  entitled  to 
recover  upon  either  an  express  or  an  implied 
contract  were  that  the  petition  showed  cor^ 
porate  action  upon  the  questions  of  the  sal- 
aries and  compensation  to  be  paid  the  officers 
of  the  corporation,  and  that  no  salary  was 
provided  for  the  president,  and,  therefore, 
the  plaintiff  had  no  right  of  action  against  the 
defendant,  and  that  the  averments  of  the  pe- 
tition were  insufficient,  in  law,  to  raise  an 
implied  promise  to  pay  the  plaintiff  upon  a 
quantum  meruit  for  the  services  rendered  as 
president  The  defendant  also  specially  de- 
murred to  the  allegation  in  the  original  peti- 
tion, that  "at  the  time  of  the  organization  of 
the  company,  and  the  first  election  of  officers 
in  1900,  no  salaries  were  fixed  for  any  of 
the  officers,  but  it  was  tacitly  understood  that 
fair,  reasonable,  and  adequate  salaries  would 
be  fixed  thereafter,"  etc.,  as  being  insuffi- 
cient to  show  an  express  agreement  to  pay 
the  plaintiff  a  salary  as  president  and  as  be- 
ing insufficient  to  raise  an  Implied  promise 
to  pay  him  for  such  services;  and  upon  the 
further  ground  that  "the  defendant  could  not 
plead  to  the  averment  *it  was  tacitly  under- 
stood,' as  the  action  and  words  of  the  board 


of  directors  are  not  set  forth  hi  the  position 
from  which  can  arise  any  tadt  understanding, 
and  the  expression  'tacitly  understood'  is  but 
the  conclusion  of  the  pleader,  wherefore  the 
averment  is  insufficient  in  law."  The  defend- 
ant also  specially  demurred  to  the  allega- 
tions in  reference  to  the  proposition  to  sub- 
mit the  questions  as  to  the  salaries  for  of- 
ficers of  the  corporation  to  arbitration,  as 
they  related  to  no  corporate  action,  but  merely 
to  private  conversations  between  the  share- 
holders after  the  stockholders'  meeting  had 
adjourned,  and  also  because  they  showed  that 
the  proposition  was  declined  by  the'plaintlff, 
who  submitted  a  counter  proposition  of  his 
own.  After  the  petition  was  amended,  tbe 
defendant  still  Insisting  upon  its  demurrers 
to  the  original  petition,  demurred  to  the  pe- 
tition as  amended;  one  of  the  grounds  of 
demurrer  being  that  the  allegations  in  refer- 
ence to  the  services  of  the  plaintiff  in  connec- 
tion with  the  financial  affairs  of  the  corpora- 
tion, in  procuring  for  it  and  extending  to  it 
financial  assistance,  indorsing  and  guarantee- 
ing its  papers,  etc.,  were  insufficient  to  au- 
thorize a  recovery,  as  the  action  was  not 
brought  to  recover  for  such  alleged  services, 
and  no  recovery  could  be  had  for  them  "un- 
der color  of  a  salary  as  president  of  the  cor- 
poration;" and  under  the  allegations  of  the 
petition,  there  could  be  no  recovery  for  them 
under  a  quantum  meruit;  the  value  of  such 
services  not  being  even  alleged.  There  were 
other  grounds  of  demurrer,  directed  to  par- 
ticular allegations  in  the  petition  as  amended. 
The  court  overruled  the  demurrers,  both  gen- 
eral and  special,  and  the  defendant  excepted. 

Hatcher  &  Carson,  for  plaintiff  in  error. 
Charlton  &  Battle,  for  defendant  in  error. 

PISH,  C.  J.  (after  stating  the  facts).  1. 
The  special  demurrer  to  the  allegation,  that 
at  the  time  of  the  organization  and  the  first 
election  of  the  officers  of  the  corporation,  it 
was  tacitly  understood  that  fair,  reasonable, 
and  adequate  salaries  should  thereafter  be 
paid  to  the  officers,  should  have  been  sustain- 
ed. It  is  obvious  that  this  was  the  state- 
ment of  a  mere  conclusion  of  the  pleader, 
and  not  a  statement  of  facts  or  circumstances 
which  a  court  or  jury  could  grasp  and  consid- 
er, in  order  to  determine  whether  or  not 
there  was  an  express  or  an  implied  contract 
to  pay  the  plaintiff  a  salary  as  president  of 
the  corporation.  If  nothing  was  said  upon 
the  question  of  salaries  or  compensation  of 
officers,  the  plaintiff  might  have  tacitly  under- 
stood one  thing,  and  the  other  two  stock- 
holders and  directors  might  have  tacitly  un- 
derstood another.  In  order  for  a  judicial 
tribunal  .to  determine  whether  there  was  or 
was  not  a  given  understanding  between  par- 
ties, it  is  necessary  for  it  to  be  informed  as 
to  what  passed  between  the  parties  at  the 
time  of  the  alleged  understanding.  What 
was  said  and  what  was  done  should  be  al- 
leged by  the  pleader,  and  not  his  mere  conclu- 
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Blons  as  to  what  was  in  the  minds  of  the 
parties  at  the  time,  unuttered  and  midisclos- 
ed  to  each  other.  For  these  reasons,  inde- 
pendently of  the  question  whether  the  corpo- 
ration could  be  bound  by  any  mere  private 
understanding  between  its  shareholders  and 
directors  as  to  what  it  would  do  in  the  future, 
the  special  demurrer  in  question  should  have 
been  sustained. 

2.  The  court  should  have  then  sustained  the 
general  demurrer  and  dismissed  the  petition, 
as  it  failed  to  state  a  cause  of  action  against 
the  defendant  corporation.  Whatever  cause 
the  plaiatiff  may  have  had  for  feeling  ag- 
grieved by  the  conduct  of  the  other  two  stock- 
holders and  directors  In  voting  to  them- 
selves salaries  as  officers  of  the  corporation 
and  refusing  to  provide  a  salary  for  him 
as  its  president,  his  petition  clearly  showed 
that  he  could  not,  under  its  allegations,  re- 
cover of  the  corporation  under  either  an  ex- 
press or  an  implied  contract  The  petition 
expressly  negatived  the  idea  that  any  corpo- 
rate action  had  been  taken  providing  for  the 
payment  of  a  salary  or  any  compensation 
whatever  to  the  president  for  his  services. 
Hence  the  plaintiff  had  to  rely  upon  an  im- 
plied contract,  and  sought  to  recover  for  his 
services  as  president  upon  a  quantum  meruit 
It  is  well  settled  in  all  Jurisdictions  that  the 
directors  of  a  private  corporation  are  not 
entitled  to  a  salary  or  other  compensation  for 
performing  the  usual  and  ordinary  duties  per- 
taining to  their  office,  as  defined  by  the  char- 
ter or  by-laws,  or  by  custom,  unless  there  is 
an  express  agreement  or  provision  for  com- 
pensation when  the  services  are  performed. 
"They  cannot  recover  on  implied  contract 
for  what  the  services  were  reasonably  worth, 
for  the  law  will  not  imply  a  promise  on  the 
part  of  the  corporation  to  pay;  and  It  can 
make  no  difference,  In  the  application  of  this 
rule,  that  the  services  were  performed  with 
the  expectation  of  compensation,  or  with  the 
genera]  understanding  among  the  directors 
themselves  that  they  should  receive  compensa- 
tion. The  courts  have  based  this  doctrine  on 
the  ground  that  the  directors,  president,  and 
other  managing  officers  of  a  corporation  are, 
In  effect,  trustees,  and  the  law  does  not  imply 
any  promise  to  pay  trustees  for  performing 
their  duties  as  such,  or  allow  them  to  take 
compensation  out  of  the  funds  in  their  hands, 
in  the  absence  of  an  express  provision  or 
agreement  for  compensation."  3  Clark  on 
Priv.  Corp.  §  671a,  and  numerous  cases  there 
cited.  By  the  weight  of  authority,  this  rule 
applies  to  directors  serving  as  president,  vice 
president,  treasurer,  etc.  lb.  21  Eng.  &  Am. 
Enc.  L.  905-906,  and  cit  The  rule  is  suc- 
cinctly stated  by  Judge  Thompson  In  his 
work  on  corporations.  In  the  following  lan- 
guage :  "In  the  absence  of  some  provision  In 
the  articles  of  incorporation,  in  the  by-laws, 
or  in  some  resolution  of  the  board  of  direct- 
ors legally  passed,  the  general  rule  is  that  the 
president  and  other  officers  of  private  corpo- 
rations are  presumed  to  serve  without  com- 


pensation, and  cannot  maintain  an  action 
against  the  corporation  to  recover  compensa- 
tion for  their  official  gervices."  7  Thomp. 
Corp.  §  8581.  In  Ellis  v.  Ward,  137  III.  509. 
25*  N.  E.  530,  the  court  not  only  announced 
this  rule,  but  went  further  and  held  that  a 
private  corporation  cannot  legally  pay  Its 
officers  for  past  services  rendered  In  the  per- 
formance of  their  usual  duties,  unless  prior  to 
the  rendition  of  such  services  a  by-law  or  res- 
olution has  been  adopted  authorizing  and 
fixing  compensation  therefor;  and  that: 
"Where  a  president  of  an  incorporated  com- 
pany performs  services  as  such,  without  any 
by-law  or  resolution  providing  compensation 
for  his  services,  and  afterwards  accepts  a 
salary  voted  to  him  for  past  services,  he  will 
be  liable  to  refund  the  same  in  favor  of  cred- 
itors of  the  company.'*  In  the  opinion  it  was 
said  that  this  decline  was  well  settled  by 
that  court,  and  a  number  of  its  decisions 
were  cited.  The  general  rule  which  we  have 
been  discussing  is  not  applicable  where  a  di- 
rector or  managing  officer  of  a  private  cor- 
poration renders  extra  services,  which  are 
clearly  outside  of  the  usual  and  ordinary 
duties  of  his  office;  but  he  may  recover  the 
reasonable  value  of  such  services  as  upon  a 
quantum  meruit,  where  they  were  performed 
under  such  circumstances  as  to  raise  an  Im- 
plied promise  on  the  part  of  the  corporation 
to  pay  for  them,  especially  if  It  was  under- 
stood by  the  other  officers  of  the  corporation 
that  he  was  to  perform  these  services  and  to 
be  paid  for  them  by  the  corporation.  S 
Clark  &  Marshall  on  Priv.  Corp.  §  671c  The 
plaintiff  was  not  obliged  to  serve  the  corpora- 
tion as  its  president  after  the  majority  of  Ita 
directors  had  declined  to  adopt  a  by-law  or 
pass  a  resolution  providing  a  salary  for  the 
Incumbent  of  that  office,  and  he  was  not  en- 
titled to  compensation  for  services  which  he 
had  then  already  rendered  the  corporation 
as  its  president 

Even  if  the  allegations  of  the  petition,  aa 
amended,  in  reference  to  the  assistance  which 
the  plaintiff  rendered  the  corporation  In  the 
successful  conduct  and  management  of  Ita 
financial  affairs,  by  the  use  of  his  personal 
Influence  with  financial  Institutions  in  its 
behalf  and  the  pledging  of  his  own  credit  for 
its  benefit,  etc.,  can  be  considered  as  present- 
ing a  case  of  services  rendered  the  corpora- 
tion, outside  of  his  regular  official  duties  of 
such  a  character  and  under  such  circumstan- 
ces as  to  raise  an  Implied  promise  on  the 
part  of  the  corporation  to  compensate  him  for 
them,  he  did  not  sue  for  the  value  of  the 
services.  His  suit  was  for  "a  fair,  reason- 
able, and  adequate  sum  of  money  In  payment 
of  salary  as  president  of  the  defendant  com- 
pany from  the  the  19th  day  of  June,  1900,  to 
the  14th  day  of  July,  1904."  And  he  alleged 
"that  such  part  of  the  salary  as  accrued  be- 
tween June  19, 1900,  and  May  8, 1902,  became 
due  and  payable  on  the  said  last-named  day, 
being  the  time  at  wh(ph  the  salaries  of  the 
other  officers  of  said  company  were  fixed,  and 
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such  part  of  such  salary  as  accrued  after  May 
8,  1902,  became  due  annually  on  June  19tb  of 
each  year,  except  for  the  unexpired  term  ex- 
tending from  June  19,  1904,  to  July  14,  1904, 
which  became  due  and  payable  on  the  last- 
mentioned  day/'  He  prayed  "Judgment 
against  the  defendant  for  such  fair,  reason- 
able, and  adequate  sum  of  money  In  payment 
for  his  services  and  salary  as  president  for 
the  time  aforesaid,  to  wit,  from  June  19, 
1900,  to  July  14,  1904,  together  with  interest 
on  said  sum  from  the  date  the  same  became 
due  and  payable  as  above  set  forth."  He 
also  alleged  that  *'the  sum  of  $3,600  per  an- 
num is  a  fair  and  reasonable  sum  as  a  salary 
for  the  president  of  the  Home  Mixture  Quatio 
Ck>mpany  during  the  time  aforesaid,  which 
amounts  to  the  sum  of  $14,660,  for  the  pay- 
ment of  which  he  has  made  a  demand  on  the 
said  Home  Mixture  Guano  Company,  and  the 
same  has  been  refused.*'  This  was  the  char- 
acter of  his  suit  It  was  clearly  and  simply 
a  suit  for  salary  or  compensation  for  the 
plaintiff's  services  as  president  of  the  defend- 
ant corporation,  and  not  in  any  wise  a  suit 
for  compensation  for  services  rendered  by 
him  to  the  corporation  outside  of  his  office 
and  duties  as  its  president.  There  was  in 
the  petition  neither  an  allegation  as  to  the 
value  of  any  extra  services  rendered  to  the 
corporation  by  the  plaintiff,  nor  any  prayer 
for  compensation  for  such  services.  So,  all 
the  allegations  in  reference  to  what  he  did  In 
behalf  of  the  corporation,  in  securing  for  It 
financial  assistance  and  in  reiidering  such 
assistance  to  it,  eta,  can  only  be  construed 
as  intended  to  show  the  nature  and  character 
of  the  services  which  he  rendered  it  as  Its 
preident,  and  to  strengthen  his  claim  for  ad- 
equate compensation  for  such  services. 

3.  Counsel  for  defendant  in  error  contends 
that  even  If  the  court  should  hold  that  the 
petition  did  not  set  forth  a  cause  of  action 
for  compensation  for  the  plaintiff's  services 
as  president  of  the  corporation  prior  to  the 
passage  of  the  by-law  or  resolution  fixing 
the  salary  of  the  president  at  the  sum  of 
$3,600  per  annum,  still  the  petition  would 
show  a  right  in  the  plaintiff  to  recover  for 
the  time  which  he  served  as  president  after 
this  action  was  taken  by  the  majority  of  the 
board  of  directors;  It  being  alleged  therein 
"that  he  remained  as  president  for  about  two 
weeks  or  more  after  the  salary  for  president 
had  been  thus  fixed."  The  contention  that 
the  plaintiff  would,  under  the  allegations  of 
his  petition,  be  entitled  to  recover,  upon  an 
express  contract,  compensation  for  the  brief 
interval  of  time  during  which  he  served  as 
president  after  a  salary  for  that  officer  had 
been  provided  for  by  the  directors.  Is  not 
sound,  as  the  plaintiff,  as  we  have  seen,  sued, 
and  sued  only,  upon  an  implied  contract  No- 
where in  his  petition  did  he  allege  that  he 
was  entitled  to  recover  anything  under  the 
by-law  or  resolution  providing  a  salary  for 
the  president,  and  nowhere  did  he  pray  for 
such  a  recovery.    He  did  not  seek  to  recover 


compensation  for  the  whole  time  that  he  was 
president  at  the  rate  of  $3,600  per  annum, 
but  he  sought  to  recover  this,  not  under  any 
resolution  or  by-law  adopted  by  the  directors, 
but  upon  a  quantum  meruit,  alleging  "that 
the  sum  of  $3,600  per  annum  is  a  fair  and 
reasonable  sum  as  a  salary  for  the  president 
of  the  Home  Mixture  Guano  Company  dur- 
ing the  time  aforesaid;"  that  is,  during  the 
whole  time  that  he  was  president  He  never 
planted  his  case,  either  in  whole  or  In  the 
slightest  part  upon  an  express  contract  on 
the  part  of  the  corporation  to  pay  him,  but, 
always  and  everywhere,  upon  an  Implied 
contract  to  pay  him  "a  fair,  reasonable,  and 
adequate  sum  of  money"  for  his^  services  as 
Its  president  The  allegations  that,  "after 
the  sale  of  your  petitioner's  stock  had  been 
agreed  upon  and  the  same  was  to  be  pur- 
chased by  the  said  H.  Buss^  and  Arthur 
Bussey,  with  their  associates,  a  meeting  of 
the  stockholders  and  directors  •  •  •  was 
held,  at  which  certain  resolutions  and  by- 
laws were  adopted,  and  wherein  it  was  pro- 
vided that  the  president  of  the  defendant 
company  should  thereafter  be  paid  the  sum 
of  $3,600  annually,  payable  monthly."  etc., 
.were  apparently  made  for  the  sole  purpose 
of  showing  how  unfairly  the  plaintiff  had 
been  treated  by  his  fellow  stockholders  and 
directors,  in  that  they  had  refused  to  pro- 
vide any  salary  for  the  president  while  he 
was  holding,  and  was  expected  to  continue 
to  hold,  that  office,  but  "as  soon  as  it  was 
determined  that  petitioner  was  no  longer  to 
occupy  the  position  of  president  *  *  *  a 
salary  for  that  office  was  at  once  fixed  for 
the  amount  named,  •  •  •  and  the  said 
H.  Bussey  was  to  be  the  recipient  and  benefi- 
ciary thereof."  •  The  manner  and  connection 
in  which  these  allegations  were  made  clearly 
indicate  that  their  sole  purpose  was  to 
strengthen  the  plaintiff's  dalifi  for  "a  fair, 
reasonable,  and  adequate  sum  of  money  in 
payment  of  salary  as  president  of  the  defend- 
ant company,"  upon  an  implied  contract, 
by  showing  what  was  done  with  reference 
to  a  salary  for  the  president  as  soon  as  it 
was  ascertained  that  the  plaintiff  was  to 
vacate  that  office.  As  if  to  emphasize  and 
make  clear  the  purpose  for  which  these  al- 
legations were  introduced  by  the  amendment 
to  the  petition,  the  allegation  that  the  plain- 
tiff "remained  as  president  for  about  two 
weeks  or  more  after  the  salary  for  the  presi- 
dent had  been  thus  fixed,"  Is  immediately  fol- 
lowed by  the  statement,  "but  It  was  known 
and  determined  that  petitioner  was  not  to 
occupy  said  position,  and  that  this  petitioner 
would  not  be  the  beneficiary  of  the  sum  so 
named."  This  last-quoted  statement  is,  in 
effect  an  allegation  that  the  provision  for  a 
salary  for  the  president  was  not  to  become 
operative  until  a  new  president  was  elected. 
There  is  not  the  slightest  indication  that  the 
plaintiff  sought  to  recover  anything  under 
the  resolution  or  by-law  providing  a  salary 
for  the  president  of  ttie  company.    For  these 
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reasons,  we  do  not  think  that  the  allegations 
in  reference  to  the  action  of  the  directors  in 
fixing  a  salary  for  the  president  can  be  con- 
strued Into  a  separate  count  in  the  petition, 
upon  an  express  contract  to  pay  the  plaintiff 
for  his  services  as  president  "for  about  two 
weeks,  or  more,"  after  this  action  was  taken. 

It  follows,  as  we  have  said,  that  the  general 
demurrer  should  have  been  sustained  and 
the  petition  dismissed,  upon  the  ground  that 
it  set  forth  no  cause  of  action  against  the 
defendant  corporation. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(125  Ga.  IW) 
WHITE-DIAMOND  ▼.  HIGHTOWBR  &  00. 

et  al. 
(Snpreme  Court  of  Georgia.    March  28,  1906.) 

Execution— Sale— Pboceedinq  to  Set  Aside 

—Parties. 

The  plaintiff  in  execution  Is  not  generally 
a  necessary  party  to  a  proceeding  to  set  aside 
a  sale  under  the  execution. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  21, 
Cent  Dig.  Execution,  8  729.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Early  County; 
H.  C.  Sheffield,  Judge. 

Action  by  Mrs.  White-Diamond  against 
Hightower  &  Co.,  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Mrs.  White-Diamond  brought  an  equitable 
petition  against  Hightower  &  Co.,  Willie 
Wiley,  and  Hodges,  sheriff,  and  alleged  that 
an  execution  was  issued  against  her  for  the 
sum  of  $47,  besides  interest, .  costs,  and  at- 
torney's fees.  In  which  Hightower  &  Co.  were 
plaintiffs.  The  execution  was  levied  by 
Strong,  a  deputy  sheriff,  upon  a  tract  of 
land  owned  by  the  petitioner,  worth  $3,000, 
which  was  sold  by  Hodges,  the  sheriff,  for 
$1,275,  to  Willie  Wiley.  On  the  day  previous 
to  the  sale  the  petitioner  made  an  affidavit 
of  illegality  on  the  ground  of  excessive  levy, 
and  offered  it  to  the  sheriff.  He  refused  to 
accept  It,  declaring  he  had  been  indemnified. 
All  three  defendants  had  notice,  at  the  time 
of  the  sale,  that  the  levy  was  eixcessive. 
The  petitioner  prayed  that  the  sale  be  set 
aside  and  the  sheriff's  deed  to  Wiley  canceled, 
that  the  defendant  be  enjoined  from  proceed- 
ing further  in  dispossessing  the  petitioner, 
and  that  the  defendants  *'be  required  to  re- 
store the  status  by  the  return  of  the  money 
paid  thereat"  Hightower  &  Ca  demurred 
to  the  petition,  on  the  ground  that  it  set 
forth  no  cause  of  action  as  against  them. 
At  the  hearing  this  demurrer  was  sustained, 
and  the  petition  as  to  Hightower  &  Co.  was 
dismissed,  and  the  injunction  against  the 
other  two  defendants  was  granted  as  prayed. 
To  the  Judgment  sustaining  the  demurrer  of 
Hightower  &  Co.  the  plaintiff  excepted. 

Simeon  Blue,  for  plaintiff  in  error.  G.  N. 
Oliver  and  Powell  &  Pottle,  for  defendants  in 
error. 


COBB,  P.  J.  (after  stating  the  foregoing 
facts).  In  a  proceeding  to  set  aside  a  sher- 
iffs sale,  as  a  general  rule,  it  is  proper  to 
make  parties  all  persons  interested  in  the 
sale.  **Notice  of  a  motion  to  set  aside  a 
sheriff's  sale  should  be  given  to  all  parties 
in  interest"  20  Ency.  PI.  &  Pr.  239.  But  in 
a  case  like  the  one  under  consideration,  the 
plaintiff  in  execution  is  not  a  necessary  par- 
ty. In  Stainton'B  Adm'r  v.  Simmons,  24  Ala. 
410,  it  was  said:  '^here  was  no  necessity 
to  make  the  plaintiffs  in  the  execution,  under 
which  the  officer  pretended  to  sell  the  prop- 
erty, parties  to  the  motion  to  set  aside  the 
sale  They  had  no  interest,  whatever,  in 
the  controversy  betweoi  the  officer  and  tlie 
defendant  in  excution,  arising  out  of  the  mis- 
conduct of  the  former  in  executing  the  process 
in  his  hands.  The  only  parties  at  interest 
were  the  constable  and  the  purchaser  at  his 
sale."  See,  also.  Beach  v.  D^mis,  47  Ala. 
262  (1) ;  Stone  v.  Day  (Tex.)  6  Am.  St 
Rep.  20.  The  only  relief  prayed  against 
Hightower  &  Co.,  the  plaintiffs  in  execution, 
was  that  embraced  in  the  prayer  "^at  the 
defendants  be  required  to  restore  the  status 
by  the  return  of  the  money  paid  thereat.** 
Whether  Hightower  &  Co.  shall  repay  to  the 
purchaser  the  amount  received  by  them  on 
their  execution,  in  the  event  the  sale  is  set 
aside,  is  a  matter  of  no  concern  to  the  defend- 
ant in  execution.  Indeed,  her  Interests  lie 
directly  against  such  a  condition  of  affairs, 
for  in  that  event  the  execution  against  ber 
would  be  unsatisfied,  and  now  it  is  not  even 
a  liability  against  her.  If  she  succeeds  In 
her  suit,  the  purpose  of  which  Is  to  set  aside 
the  sheriff's  sale  and  retain  possession  of 
her  property,  all  the  rights  she  may  have 
will  have  been  protected  and  enforced.  She 
may  well  rest  content  with  this  determina- 
tion of  the  litigation,  and  permit  the  pur- 
chaser of  her  land  to  seek  his  remedy  In  his 
own  behalt 

Judgment  affirmed.  All  the  Justioes  ood- 
cur. 


(U6  Oa.  143) 
WATKINS  V.  STATE. 
(Supreme  Court  of  Georgia.    March  28,  1908.) 

1.  Assault  and  Battebt— Bvidenck. 

The  verdict  was  supported  by  the  evidoioe. 

2.  Cbiicinal  Law— New  Tbial— Nbwlt  Dis- 
covered  bvidenob. 

Ordinarily  newly  discovered  evidence  which 
is  merely  cumulative  or  impeaching  of  tliat 
introduced  on  the  trial  will  not  require  the 
reversal  of  a  judgment  overruling  a  motion  for 
a  new  trial,  ba^ed  in  part  upon  that  ground. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  15^ 
Cent  Dig.  Crimmal  Law,  $§2328-2332.] 

3.  Same— DisQUAUFicATiON  of  Jubob. 

While  near  relationship  of  a  juror  to 
the  prosecutor  by  blood  or  aflSnilj  affects  his 
competency,  and  generally  disqualines  him  from 
serving,  yet  where  the  discovery  of  the  rela- 
tionship of  the  juror  to  the  prosecutor  was 
made  a  ground  of  a  motion  for  a  new  trial, 
and  the  affidavit  of  the  movant  in  support 
thereof  merely  showed  that  since  the  trial  the 
defendant  had  learned  that  the  juror  was  re- 
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lated  to  the  prosecutor  by  affinity,  faavinc 
married  a  oousin  of  the  latter,  of  which  the 
defendant  was  not  aware  when  the  jury  was 
selected,  without  showing  the  actual  existence 
of  the  relationship  or  the  source  of  his  informa- 
tion, and  where  the  affidavits  in  support  of  the 
motion  only  tended  to  show  that  one  of  the 
jurors  who  sat  in  the  trial  married  a  cousin 
of  the  prosecutrix,  not  stating  in  what  degree, 
and  without  any  showing  that  his  counsel  was 
ignorant  of  the  fact  before  the  trial,  there  was 
no  error  in  overruling  the  motion  for  a  new 
triaL 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §  2230.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Conrt,  Catoosa  Coun- 
ty; A.  W.  Flte,  Judge. 

J.  L.  Watkins  was  convicted  of  assault,  and 
brings  error.    Affirmed. 

Win.  E.  Mann,  for  plaintiff  in  error.  Sam. 
P.  Maddoz,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.  The  evidence  was  not  very 
precise  either  as  to  the  weapon  used  In  the 
assault  for  which  the  defendant  was  con- 
victed, or  as  to  the  venue;  but  we  think  there 
was  enough  to  support  the  verdict  The  pros- 
ecutrix did  not  distinctly  state  the  weapon 
with  which  the  shooting  was  done.  But  the 
defense  showed  that  he  had  and  was  shooting 
a  pistol  that  evening,  though  the  scene  of  the 
shooting  was  located  by  the  witnesses  for  him 
elsewhere  than  the  scene  of  the  crime,  at 
about  the  time  when  it  occurred.  The  Jury, 
no  doubt,  believed  he  had  a  pistol  "about  the 
time"  the  offense  was  committed,  but  rejected 
the  theory  that  he  was  not  at  the  place  where 
it  transpired. 

On  the  subject  of  venue  the  father  of  the 
prosecutrix  testified  that  he  was  coming  from 
the  store  "that  evening"  and  heard  some 
shots  fired.  "It  was  in  the  direction  of  the 
bouse  where  my  daughter  lives.  I  didn't  see 
anybody  and  don't  know  who  did  the  shoot- 
ing. It  was  in  this  county."  Fairly  con- 
strued, we  think  this  means  that  the  shooting 
was  in  the  county  of  the  trial;  and  other 
witnesses  were  introduced  to  show  that  the 
accused  did  it  * 

In  Ledford  v.  State,  75  Qa.  856,  it  was  held 
that,  a  Juror  "was  disqualified,  being  a  third 
cousin,  and  wittdn  the  ninth  degree,  which 
fact  was  unknown  to  the  defendant  and  his 
counsel  till  after  the  trial."  In  the  head- 
note  in  that  case  the  want  of. knowledge 
on  the  part  of  counsel  is  not  mentioned,  but 
both  in  the  report  and  in  the  opinion  the 
necessity  for  a  lack  of  knowledge  of  the 
counsel  is  coupled  with  that  of  the  defendant 
In  McElhannon  v.  State,  99  Ga.  672,  26  S.  E. 
501,  (1),  it  is  stated  that  the  accused  and  his 
counsel  accepted  as  true  the  answers  of  the 
Jurors  to  questions  propounded  to  them  by 
the  court  in  regard  to  their  relationship,  and 
that  they  had  no  reason  to  know  or  suspect 
the  contrary  until  after  the  verdict  was  ren- 
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dered,  having  exercised  all  necesary  and  prop, 
er  diligence  to  discover  it  In  Brown  v. 
State,  28  Qa.  4S9,  the  same  rule  is  recognized, 
and  while  it  is  stated  generally  that  one  of 
the  Jurors  was  a  cousin  to  the  prosecutor, 
it  appears  in  the  opinion  that  the  disqualifica- 
tion was  conceded,  and  the  only  question  was 
whether  diligence  was  used  In  ascertaining  it 
In  Rust  V.  Shackleford,  47  Ga.  539,  where  two 
Judges  presided,  it  was  stated  generally  that 
the  Juror,  being  the  cousin  of  one  of  the  de- 
fendants, was  incompetent  to  sit  on  the  trial. 
The  record  discloses  that  he  was  a  second 
cousin.  The  ninth  degree  of  relationship,  as 
that  expression  was  used  in  Ledford's  Case, 
has  been  construed  to  mean  the  ninth  degree 
as  calculated  by  the  rules  of  the  civil  law, 
and  not  of  the  canon  law.  Thompson  on 
Trials,  53;  17  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
1124.  It  seems,  however,  that  in  determining 
the  relationship  of  a  party  to  a  Judge  in  this 
state,  tlie  rules  of  the  canon  law  should  be 
used.  Short  v.  Mathis,  101  Ga.  287,  28  S.  £. 
918;  Roberts  v.  Roberts,  115  Ga.  261,  41  S.  B, 
616,  90  Am.  St  Rep.  108.  By  the  civil  law  the 
reckoning  was  taken  from  one  of  the  persons  up 
to  the  common  ancestor,  and  then  down  again 
to  the  other.  By  the  canon  law  the  reckon- 
ing was  taken  from  the  common  ancestor  to 
that  one  of  the  two  persons  who  was  furthest 
removed  from  him.  Sir  Edward  Coke  stated 
that  relationship  in  any  degree  was  sufficient 
to  disqualify  a  Juror.  Ca  Litt  157a.  But 
later  writers  state  that  the  relationship  must 
be  within  the  ninth  degree,  calculated  ac- 
cording to  the  civil  law.  8  Bl.  Comm.  36$; 
1  Chitty  on  Crim.  Law,  641;  Finch's  Law, 
401.  Such  seems  to  be  the  view  adopted  In 
this  state,  as  Indicated  in  Ledford's  Case, 
supra.  Whether  It  is  necessary  to  show  what 
the  degree  of  relationship  is,  and  whether  it 
is  sufficient  to  simply  state  that  a  Juror  mar- 
ried a  cousin  of  the  prosecutrix,  without 
showing  whether  it  was  a  first,  second,  or 
third  cousin,  or  a  cousin  within  what  degree^ 
so  as  to  bring  it  within  the  ninth  as  calcu- 
lated by  the  civil  law,  need  not  be  decided. 
Certainly  it  would  be  tlie  better  practice,  if 
it  be  not  indlspensible,  to  specify  the  degree 
of  relationship.  In  the  affidavits  supporting 
the  motion  for  a  new  trial  it  was  stated  by 
one  person  that  the  prosecutrix  had  said  that 
the  Juror  married  a  cousin  of  hers,  and  by 
another  affiant  that  the  wife  of  the  Juror  was 
a  relative  of  the  prosecutrix;  that  "she  was 
an  own  <K>usin."  That  the  mere  statement 
of  the  accused  that  he  discovered  the  rela- 
tionship afterwards  is  not  sufficient  in  Itself 
to  prove  such  relationship.  See  Barron  v. 
State,  74  Ga.  888.  In  view  of  the  Indeflnite- 
ness  as  to  the  relationship  and  the  failure 
to  show  that  the  defendant's  counsel  was 
ignorant  of  it,  the  showing  did  not  require  a 
new  triaL 
Judgment  affirmed.    AH  the  Justices  concai« 
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HICKBT  et  al.  v.  STATE. 

(Supreme  Coart  of  Georgia.    March  28,  1906.) 

RoBBEBY— Evidence. 

The  defendants  were  convicted  of  robbery, 
under  an  indictment  framed  under  the  act  of 
August  6,  1903  (Acts  1903,  p.  43),  the  evidence 
was  sufficient  to  establish  their  guilt,  and  there 
was  no  error  in  overruling  their  motion  for  a 
new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Lowndes  0>un- 
ty ;   Robt  T.  Mitchell,  Judge. 

James  Hickey  and  others  were  convicted 
of  robbery  and  bring  error.    Affirmed. 

James  Hickey  and  Frank  Moran  were 
Indicted  for  robbery.  The  indictment 
charged  that  the  defendant  "did  sudden- 
ly snatch  and  suddenly  take  and  sudden- 
ly carry-  away  from  the  person  of  J. 
T.  Roberts,  and  with  intent  to  steal  the  same, 
and  without  the  consent  of  the  said  J.  T. 
Roberts,  a  leather  pocketbook  of  the  value 
of  one  dollar  and  of  the  personal  goods  of 
John  Young  Roberts  and  in  the  possession 
and  control  of  the  said  J.  T.  Roberts,  and  one 
hundred  and  eleven  dollars  In  money  contain- 
ed in  said  pocketbook,  there  being  one  25  [20?]- 
dollar  bill,  one  one-dollar  bill,  and  some 
other  bills,  some  'five'  and  some  'ten,'  but 
the  further  description  of  said  money  being 
to  the  prosecutor  and  grand  Jurors  unknown, 
but  being  commonly  known  as  paper  money — 
said  money  being  of  the  par  value  thereof, 
to  wit,  $110,  being  the  property  of  said  J.  T. 
Roberts — contrary  to  the  laws  of  said  state, 
the  good  order,  peace,  and  dignity  thereof." 
The  evidence  submitted  by  the  state  showed 
that  the  defendants  waited  and  watched  about 
the  ticket  office  at  Valdosta,  where  they  saw 
J.  T.  Roberts  in  possession  of  a  purse  with 
considerable  money  in  it  They  followed  him 
to  the  train,  and  Hickey  mounted  the  train 
and  came  to  the  platform  as  Roberts  was 
about  to  enter,  and  pressed  Roberts  against 
Moran ;  the  prosecutor,  Roberts,  felt  the  hand 
of  one  of  them  go  Into  his  pocket,  and  ex- 
claimed :  •*!  am  being  robbed."  The  defend- 
ants quickly  disappeared,  and  the  prosecutor 
felt  for  his  pocketbook,  and  it  was  gone.  The 
Jury  returned  a  verdict  of  guilty,  and  the  de- 
fendants moved  for  a  new  trial  on  the  usuitl 
grounds  that  the  verdict  was  contrary  to 
law  and  the  evidence.  The  motion  was  over- 
ruled, and  the  defendants  excepted. 

G.  A.  Whltaker,  for  plalntlflF  In  error.  W. 
E.  Thomas,  Sol.  Gen.,  for  the  State. 

ATKINSON,  J.  It  was  pointed  out  in 
Burke's  Case,  74  Ga.  872,  and  in  Spencer's 
Case,  106  Ga.  092,  32  S.  E.  849,  that  "sud- 
denly snatching  a  purse,  with  Intent  to  steal 
the  same,  from  the  hand  of  another,  without 
using  Intimidation,  and  where  there  Is  no  re- 
sistance by  the  owner  or  injury  to  his  person, 
does  not  constitute  robbery."  A  theft  under 
these  circumstances  amounted  only  to  lar- 


ceny from  the  person.  It  was  suggested  to 
the  General  Assembly  In  Doyle's  Oise,  77  Ga. 
513,  that  a  theft  of  money  or  other  thing  of 
value  from  the  person,  accomplished  by  a 
sudden  snatching,  be  made  robbery  and  pun- 
ished as  such.  This  suggestion  was  carried 
out  by  the  act  approved  August  6,  1903  (Acts 
1903,  p.  43),  amending  Pen.  Code  1895,  §  151« 
which  now  reads  as  follows:  "Robbery  ia 
the  wrongful,  fraudulent  and  violent  taking 
of  money,  goods  or  chattels  from  the  person 
of  another  by  force  or  intimidation,  without 
the  consent  of  the  owner,  or  the  sadden 
snatching,  taking  or  carrying  away  any  mon- 
ey, goods,  chattels  or  anything  of  value  from 
the  owner  or  person  in  possession  or  control 
thereof,  without  the  consent  of  the  owner  or 
person  in  possession  or  control  thereof." 

The  effect  of  this  amendment  was  to  de- 
clare that  the  offense  which  was  previously 
known  as  larceny  from  the  person,  and 
which  was  committed  by  the  sudden  snatch- 
ing, taking,  or  carrying  away  of  money  or 
valuables  from  the  owner  without  his  eon- 
sent,  is  robbery.  It  is  not  necessary  that  tlie 
taking  be  accomplished  by  force  or  intimida- 
tion, so  as  to  involve  some  show  of  resistance^ 
The  snatch  thief,  by  this  amendment,  is  no 
longer  a  petty  offender;  his  crime  Is  a  felony, 
and  he  Is  classed  as  a  robber.  The  distin- 
guishing characteristics  between  larceny  from 
the  person  and  robbery,  as  defined  In  the  act 
of  1903,  is  In  the  stealthine^  of  the  act.  If 
the  taking  be  secret,  stealthy,  and  without 
the  knowledge  of  the  owner.  It  is  larceny 
from  the  person;  but  if  the  taking  is  done 
with  the  knowledge  of  the  victim,  but  without 
his  consent,  and  by  a  sudden  snatching,  the 
act  Is  robbery.  The  differentiation  between 
the  sneak  thief,  who  secretly  purloins,  and 
the  bold  snatch  thief,  who  takes  his  Tictini 
on  surprise  and  possesses  himself  of  his 
booty  by  suddenly  snatching  his  money  or 
other  valuables,  is  perfectly  clear  from  the 
act  of  1903.  No  force  Is  necessary  to  be  ex- 
erted beyond  the  effort  of  the  robber  to  trans- 
fer the  property  taken  from  the  owner  to 
his  own 'possession.  But  if  in  the  effort  to 
take  the  money  or  valuables  by  a  sudden 
snatching,  some  degree  of  resistance  is  made 
by  the  owner,  while  the  act  may  be  robbery 
by  force,  as  defined  in  section  151,  It  is  also 
robbery  by  a  sudden  snatching,  as  defined 
by  the  act  of  1908.  If,  in  the  violation  of  a 
criminal  statute  which  provides  that  a  cer- 
tain crime  may  be  committed  in  one  of  two 
ways,  the  offender  commits  the  crime  by 
doing  acts  which  would  bring  him  under 
the  purview  of  both  provisions  of  the  law. 
he  may  be  charged  in  the  indictment  with  the 
commission  of  the  offense  in  one  of  the  pre- 
scribed ways.  And  If  he  Is  so  indicted,  and 
on  the  trial  proof  is  submitted  that  he  com- 
mitted the  crime  In  both  the  prescribed  ways, 
can  it  be  said  that  there  will  be  a  variance 
between  the  allegata  and  the  probata,  be- 
cause he  might  have  been  indicted  under  a 
count  charging  the  offense  aa  having  been 
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committed  In  the  other  way  prescribed  by  the 
statute?    We  apprehend  not 

The  case  at  bar  affords  a  practical  illus- 
tration of  the  principle.  Here  two  men  se- 
lect their  victim,  who  is  about  to  enter  a 
train.  Just  as  he  reaches  the  steps,  one  of 
the  defendants  coming  up  from  the  car  press- 
es the  victim  against  his  accomplice,  appar- 
ently because  of  the  crowd  and  the  haste  in 
getting  off  and  on  the  train  while  at  the  sta- 
tion. While  thus  pinioned,  the  victim  feels 
the  hand  of  one  of  them  enter  his  pockets, 
where  he  had  his  purse.  The  hand  is  quick- 
ly withdrawn,  and  with  it  the  purse.  The 
victim  cries  out  he  Is  robbed,  and  his  robbers 
disappear.  The  purse  is  suddenly  snatched 
from  his  person,  without  the  consent,  but 
with  the  knowledge  of  the  victim.  The  rob- 
bers possessed  themselves  of  the  purse  In  a 
manner  which  is  declared  to  be  robbery,  by 
the  act  of  1903.  Is  it  any  the  less  so  because, 
In  the  perpetration  of  the  offense,  the  rob« 
hers  exerted  some  degree  of  force,  either  as 
a  ruse  to  disconcert  the  attention  or  to  pre- 
vent possible  resistance  of  their  victim? 
Where  all  the  elements  of  robbery  are  proved, 
as  defined  by  the  act  of  1003,  it  is  no  vari- 
ance from  an  indictment  under  that  act  that 
the  proof  should  disclose  the  superadded  ele- 
ment of  force,  which  would  have  authorized 
an  indictment  and  conviction  under  Pen.  CJode 
1805,  I  151.  The  evidence  supported  the  in- 
dictment, and  was  sufficient  to  demonstrate 
the  guilt  of  the.  defendants  beyond  a  reason- 
able doubt 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(126  Gfu  188) 

WARRICK  V.  STATE. 
(Supreme  Court  of  Georgia.    March  28,  1906.) 

1.  Criminal  Law— Evidence— Res  GssTis. 

On  the  trial  of  an  indictment  for  murder, 
where  it  appeared  that  the  deceased  was  at  the 
house  of  one  Frank  Moody;  that  he  arose 
from  the  place  where  he  was  sitting  and  said 
to  another  who  was  present,  **Lers  go  and 
get  Frank's  horse  and  buggy,  and  we  can  ride 
over  town";  and  that  this  was  said  as  he 
started  to  the  lot  in  front  of  which  the  homicide 
occurred,  and  just  before  it  took  place,  such 
a  statement,  accompanying  the  act  of  starting 
from  the  house,  was  propeply  admitted  in  evi- 
dence. 

2.  Homicide  —  Evidence  —  Thbeats  by  De- 
ceased. 

Where  It  appeared  that  the  accused  and 
the  deceased  had  a  quarrel  prior  to  the  fatal 
rencounter,  and  on  the  same  day,  and  there 
was  some  evidence  tendine  to  show  that  shortly 
before  the  killing  took  place  the  deceased  had 
a  pistol,  and  that  about  30  minutes  before  it 
occurred  he  said,  **6od  damn  him,  I  will  kill 
him,"  such  a  threat  was  not  objectionable  on 
the  ground  that  it  was  a  mere  idle  statement, 
and  was  not  a  threat  against  the  accused. 

[Ed.  Note. — For  cases  in   point,  see  vol.  26, 
Cent.  Dig.  Homicide,  §§  401-404.] 

3.  Same— Uncommunicated  Threats. 

When  uncommunicated  threats  by  the  de- 
ceased against  the  accused  are  admissible  in 
evidence,  and  when  not,  discussed. 


4.  Criminal  Law~9ks  GEsriS— Statements 
of  Accused. 

Where,  after  the  shooting  had  occurred, 
the  horse  of  the  defendant,  which  was  standing 
at  the  place  where  it  happened,  moved  off  a 
slight  distance  and  was  stopped  by  him,  and 
he  at  once  returned,  and,  some  five  minutes 
after  the  shooting,  a  person  who  had  not  been 
present  during  the  transaction  came  up  and 
told  the  accused  to  come  on,  saying  that  he 
shot  the  deceased,  to  which  the  accused  replied, 
"I  will  tell  you  all  about  it,"  it  was  proper 
to  reject  the  narrative  or  statement  which  the 
accused  proposed  to  show  that  he  had  then  made. 

5.  Homicide— Evidence— Reputation  of  De- 
ceased. 

There  was  no  error  In  rejecting  the  evi- 
dence of  a  witness  that  the  deceased  had  the 
reputation  of  carrying  firearms  and  deadly  weap- 
ons on  his  person,  there  being  nothing  to  show 
that  this  was  known  to  the  accused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  §  396.] 

6.  Same— Character  of  Deceased. 

Where  it  was  sought  to  show  a  general 
character  for  violence  on  the  part  of  the  de- 
ceased, this  could  not  be  established  by  proof 
of  specific  acts.  Nor  did  tiie  fact  that  certain 
witnesses  for  the  defendant,  who  testified  in 
regard  to  the  character  of  the  deceased  on 
cross-examination,  stated  that  they  did  not  know 
of  any  specific  acts  of  violence,  except  one 
drunken  quarrel  with  the  accused,  authorize 
the  defendant  to  prove  by  other  witnesses  in- 
troduced on  his  behalf  that  they  did  know  of 
certain  specific  acts  of  violence  on  the  part  of 
the  deceased;  such  testimony  not  being  in- 
voked in  connection  with  or  in  reply  to  any 
cross-examination  of  the   last   mentioned   wit- 


[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  §§  391-595.] 

7.  Same— Instruction. 

In  a  proper  case,  on  a  trial  of  one  In- 
dicted for  murder,  sections  70,  71,  and  73  of 
the  Penal  Code  of  1895  may  all  be  given  in 
charge,  but  instructions  as  to  the  separate 
branches  of  the  law  of  justifiable  homicide 
should  not  be  so  given  as  to  confuse  the 
different  defenses  which  may  arise  under  those 
sections. 

8.  Criminal  Law— Instructions— Weight  of 
Evidence. 

Where  the  evidence  is  conflicting  as  to 
whether  a  particular  thing  did  or  did  not  occur, 
and  the  presiding  judge  charges  the  jury  the 
legal  principle  that  the  existence  of  a  fact 
testified  to  by  one  positive  witness  is  rather 
to  be  believed  than  that  such  fact  did  not  exist, 
because  many  witnesses  who  had  the  same 
opportunity  of  observation  swear  that  they  did 
not  see  or  know  of  its  having  transpired,  he 
should  also  give  an  instruction  to  the  effect 
that,  in  weighing  the  testimony  of  witnesseSt 
the  jury  should  consider  and  pass  upon  their 
credibility. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Appling  Coun- 
ty;  T.  A.  Parker,  Judge. 

Dozier  Warrick  was  indicted  for  murder. 
On  the  trial  he  was  found  guilty  of  voluntary 
manslaughter.  He  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  excepted, 
and  brought  error.    Reversed. 

W.  W.  Bennett  and  Kay,  Bennett  &  Con- 
yers,  for  plaintiff  in  error.  Jno.  W.  Bennett, 
Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.  1.  The  defendant  and  the 
deceased  were  both  at  the  place  of  Frank 
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Moody,  the  defendant  having  his  horse  and 
buggy.  The  deceased  arose  from  where  he 
was  sitting  and  said  to  another  who  was 
present,  "Let's  go  and  get  Frank's  horse,  and 
buggy,  and  we  can  ride  over  town."  This 
was  said  as  he  started  to  the  lot  Just  In 
front  of  which  the  homicide  occurred,  and 
just  before  it  transpired.  Objection  to  this 
evidence  was  made  by  the  defendant  Such 
a  statement,  accompanying  the  act  of  start- 
ing from  the  house  where  he  had  been,  was 
a  part  of  the  res  gestse,  and  was  properly 
admitted.  Price  v.  State,  72  Ga.  441 ;  John- 
son v.  State,  72  Ga.  679;  Thomas  v.  State, 
67  Ga.  460. 

2,  3.  A  witness  for  the  defendant  testified, 
"He  [Robert  Sellers,  the  deceased]  said,  'God 
damn  him,  I  will  lilll  him,'  but  did  not  call 
anybody's  name."  The  motion  for  a  new 
trial  alleges  that  counsel  for  the  state  ob- 
jected to  this  evidence,  without  stating  any 
special  grounds,  and  that  the  court  excluded 
it  It  is  insisted  that  it  was  admissible  to 
show  the  mental  condition  of  the  deceased 
when  it  was  made,  some  30  minutes  before 
the  homlddi?,  and  also  to  Illustrate  the  con- 
duct and  acts  of  the  deceased  at  the  time  of 
the  killing.  The  evidence  disclosed  that  ear- 
lier In  the  same  day  the  accused  and  the 
deceased  had  had  a  quarrel.  As  to  what 
may  be  the  actual  facts  we  express  no  opin* 
ion;  nor  as  to  what  witnesses  the  jury 
should  believe,  nor  what  was  the  truth  of  the 
case ;  but  there  was  some  evidence  on  behalf 
of  the  defendant  tending  to  show,  that  shortly 
before  the  shooting,  the  deceased  had  a  pistol, 
although  it  did  not  appear  that  he  had  It 
when  killed;  and  that  about  30  minutes  be- 
fore it  occurred,  he  made  the  threat  stnted 
above.  There  was  also  evidence  tending  to 
show,  that  the  deceased  struck  the  first  blow ; 
that  In  the  final  quarrel  some  opprobrious 
language  was  used,  and  the  deceased  started 
towards  the  accused,  as  if  for  a  fight  and, 
after  being  held  temporarily  by  a  bystander, 
was  released,  and  he  and  the  accused  went 
together  and  fought;  that  the  deceased  was 
decidedly  the  larger  man,  and  struck  the  ac- 
cused, knocking  him  back  against  the  buggy, 
and  that  In  the  fight  the  accused  shot  him. 
He  also  sought  to  show  that  before  he  fired, 
a  shot  or  shots  were  fired  by  one  or  more 
friends  of  the  deceased  who  were  present 
Immediately  after  the  shooting  the  evidence 
shows  that  he  said  he  had  to  do  it  Evi- 
dence of  other  threats  by  the  deceased  was 
Introduced. 

Counsel  for  the  state  Insists  that  the  threat 
was  properly  excluded,  on  the  ground,  as 
stated  In  his  brief,  that  no  threat  was  made 
against  the  defendant,  and  the  statement  of 
the  deceased,  If  made  at  all,  was  a  mere  idle 
statement  But  the  fact  that  it  was  some- 
what Indefinite  did  not  render  it  inadmissible, 
where  it  was  reasonably  capable  of  being 
applied  to  h\xxL  Harris  v.  State,  109  Ga.  280, 
84  S.  B.  583.  While,  as  stated,  the  specific 
ground  on  which  it  was  rejected  does  not 


appear,  from  the  argument  of  counsel  foz 
defendant  we  think  it  not  Inappropriate  to 
discuss  somewhat  the  law  of  undisclosed 
threats,  as  It  stands  in  this  state.  On  the 
subject  of  the  admissibility  of  uncommuni- 
cated  threats  against  the  accused  by  the  de- 
ceased, there  has  not  always  been  perfect 
uniformity  In  the  decisions  of  this  court 
In  Hudglns  y.  State,  2  Ga.  178,  it  was  said 
"When  the  question  Is  whether  a  homicide 
is  felonious  or  justifiable,  the  opinion  of  a 
witness,  as  to  the  Intention  of  the  deceased 
in  approaching  the  prisoner,  is  not  evidence; 
allter,  as  to  any  Information  which  the  wit- 
ness may  have  communicated,  whether  true 
or  false."  In  Howell  v.  State,  5  Ga.  48,  it 
was  said,  "Where  the  defendant,  on  his  trial 
for  an  assault  with  intent  to  murder,  propos- 
ed  to  ask  a  witness  'if  he  did  not  know  that 
Dill  (the  party  assaulted)  had  threatened  to 
drive  the  defendant  from  the  place  or  take 
his  life,'  It  was  •  •  •  competent  evi- 
dence to  be  submitted  to  the  Jury  for  their 
judgment  under  the  statute,  either  as  a  justi- 
fication or  to  rebut  the  presumption  of 
malice^"  In  the  opinion  it  is  stated  that 
"Whether  the  threats  of  Dill,  to  drive  the 
defendant  from  the  place  or  take  his  life, 
were  ever  brought  home  to  the  knowledge  of 
the  defendant,  the  record  is  silent"  It  was 
further  said  that,  "by  the  twelfth  section 
of  the  fourth  division  of  the  Penal  Code  of 
1895,  it  is  justifiable  homicide  to  kill  a  human 
being  in  self-defense  or  In  defense  of  habita- 
tion, property,  or  person,  against  one  who 
manifestly  Intends  or  endeavors,  by  violence 
or  surprise,  to  commit  a  felony  on  either. 
♦  •  •  The  threats  of  Dill,  proposed  to  be 
proved  by  the  witness,  manifested  an  intent 
on  his  part,  to  commit  a  felony  on  the  per- 
son of  the  defendant"  In  Monroe  v.  State, 
5  Ga.  86,  it  is  said :  "Threats,  accompanied 
with  occasional  acts  of  personal  violence,  are 
admissible  to  justify  the  reasonableness  of 
the  defendant's  fears,  provided  a  knowledge 
of  the  threats  is  brought  home  to  him."  In 
Keener  V.  State,  18  Ga.  194,  63  Am.  Dec.  269, 
it  was  said:  "When  previous  threats,  with- 
out any  overt  act,  are  sought  to  be  Introduced 
by  the  defendant  by  way  of  justification, 
it  must  be  shown  that  they  had  been  consum- 
mated [communieated?] ;  allter,  if  used 
merely  to  show  the  state  of  mind  or  feeling 
on  the  part  of  the  deceased."  On  page  228 
of  18  Ga.  (63  Am.  Dec  269)  it  was  said: 
"The  true  distinction,  we  apprehend,  as  to 
the  admissibility  of  evidence  of  threats,  and 
one  apparently  overlooked  In  many  of  the 
cases,  is  this :  When  sought  to  be  Introduced 
by  the  defendant  as  a  Justification  for  the 
homicide,  and  without  any  overt  act  he  must 
show  that  they  have  been  communicated; 
otherwise  they  can  furnish  no  excuse  for 
his  conduct;  but  when  offered  to  prove  a 
substantive  fact  namely,  the  state  of  feeling 
entertained  by  deceased  toward  the  accused, 
it  is  competent  testimony,  whether  a  knowl- 
edge of  the  threats  be  brought  home  to  the 
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defendant  or  not"  In  Lingo  r.  State,  29  6a. 
470,  It  was  held  that,  "Threats  by  the  de- 
ceased are  not  admissible  in  evidence  when 
they  were  unknown  to  the  slayer,  and  whare 
the  deceased  did  nothing  in  the  conflict  except 
to  defend  himself."  In  Hoye  ▼.  State,  39 
6a.  718,  it  was  held  that  previous  threats 
by  the  deceased  that  he  would  take  the  life 
of  the  accused  if  the  latter  did  not  pay  him 
some  money  which  he  owed  were  not  admi»- 
Bible  in  evidence  in  Justification  of  the  kill- 
ing claimed  to  be  in  self-defense,  where  not 
communicated  to  the  slayer  before  such  kill- 
ing; and  that  newly  discovered  evidence  of 
such  threats  furnished  no  ground  for  a  new 
trial.  In  the  opinion  Brown,  C.  J.,  said  that 
such  evidence  was  admitted  in  Eeener's  Case, 
not  by  way  of  justification,  but  merely  to 
show  the  state  of  mind  or  feeling  on  the  part 
of  the  deceased;  "but  that  ruling  does  not 
seem  to  have  been  followed  In  subsequent 
decisions.  See  Hawkins  v.  State,  25  6a.  207, 
71  Am.  Dec.  166,  and  29  6a.  470.  While 
we  do  not  overrule  that  decision,  we  hold 
that  it  Is  not  applicable  to  this  case.  We 
do  not  see  what  the  state  of  the  mind  of  the 
deceased  had  to  do  with  the  case,  as  the  de- 
ceased was  unarmed,  and  made  no  ^ort  to 
hurt  the  prisoner  further  than  to  make 
threats,  and  put  his  hand  In  his  bosom,  where 
he  bad  no  weapon."  In  Peterson  v.  State, 
50  6a.  142,  the  evidence  showed  that  the 
killing  was  without  Justification  or  sufficient 
excuse.  After  the  defendant  was  convicted 
and  his  motion  for  a  new  trial  had  been 
overruled,  a  second  motion  was  made^  on  the 
ground  of  the  discovery  ©f  new  evidence 
to  prove  that  the  deceased  had,  a  few  days 
before  the  killing,  said  he  intended  to  kill 
the  prisoner,  and  had  borrowed  a  pistol^  ez- 
pressing  such  intent;  but  it  did  not  appear 
that  at  the  time  of  the  killing  the  prisoner 
was  Informed  of  such  threats  of  the  de- 
ceased. It  was  held  that  this  furnished  no 
ground  for  a  new  trial.  In  the  opinion  Mc- 
Gay,  J.,  said :  "The  Keener  Case  carries  the 
question  of  the  admissibility  of  such  testi- 
mony to  the  point  of  extreme  liberality^  and 
Is  difficult  to  reconcile  with  HowelFs  Case, 
6  6a.  48»  and  Monroe's  Case,  5  6a.  85.  We 
do  not  feel  authorized  to  go  any  further  In 
the  direction  of  the  Keener  Case  than  its 
terms  require.  See  Hoye's  Case,  39  6a.  718." 
In  Vann  v.  State,  83  6a.  46,  9  S.  E.  945 
(14)  it  was  held  that:  "Evidence  as  to 
threats  made  by  the  deceased,  and  not  com- 
municated to  the  defendant,  was  properly 
rejected."  See,  also.  Trice  v.  State,  89  6a.  742, 
15  S.  B.  648.  In  Vaughn  v.  State,  88  6a. 
731,  16  S.  B.  64,  it  was  held  that  where  It 
appeared  from  the  positive  and  uncontra- 
dicted evidence  that  the  prisoner  fired  the 
first  shot,  a  previous  uncommunicated  threat 
of  the  deceased  that  he  would  "do  up"  the 
accused  was  not  admissible  in  evidence  as 
tending  to  show  that  the  deceased  fired  the 
first  shot,  there  being  no  evidence  that  the 
deceased  was  armed.    In  the  opinion  it  was 


said  that  the  state  of  mind  of  the  deceased 
needed  no  lllusti*ation  If  there  was  no  conduct 
on  his  part  which  put  the  accused  in  real  or 
apparent  danger;  and  the  Keener  Case  was 
distinguished.  It  was  also  said  that,  "Were 
the  ascertainment  of  the  attacking  party  de- 
pendent upon  mere  probability,  and  not  put 
out  of  question  by  the  direct  evidence,  an 
uncommunicated  threat,  according  to  many 
authorities,  would  be  admissible."  In  May 
V.  State,  90  6a.  793,  17  S.  E.  108,  the  deci- 
sion In  Keener's  Case  was  again  cited  as  au- 
thority, previous  rulings  were  discussed,  and 
it  was  held  that,  "Upon  a  trial  for  murder, 
the  evidence  being  conflicting  and  leaving  it 
uncertain  which  of  the  parties  brought  on 
the  flnal  conflict,  there  being  some  evidence 
tending  to  show  that  both  were  armed,  that 
the  slayer  was  retiring,  and  that  the  man 
slain  advanced  upon  him  and  flred  the  flrst 
shot,  evidence  of  an  uncommunicated  threat 
by  the  deceased  to  take  the  life  of  the  ac- 
cused was  admissible  and  material."  In 
Pittman  v.  State,  92  6a.  480,  17  S.  B.  856, 
it  was  held  that  uncommunicated  threats  by 
tue  deceased  to  kill  the  accused,  made  on  the 
same  day  of  the  homicide,  were  admissible, 
where  it  appeared  that  in  the  flnal  ren- 
counter the  deceased  made  the  flrst  violent 
demonstration,  by  raising  a  stick  in  position 
to  strike.  In  McKlnney  v.  Carmack,  119  6a. 
467,  46  S.  B.  719,  is  contained  the  latest 
expression  of  this  court  upon  the  subject, 
and  may  be  considered  as  stating  both 
the  general  rule,  excluding  unconmiunicated 
threats,  and  the  exceptional  instance  In  which 
they  are  admissible;  The  second  headnote 
reads  as  follows:  "As  a  general  rule,  evi- 
dence of  threats  previously  made  by  one  who 
is  killed  by  another,  but  uncommunicated  to 
the  latter,  are  not  admissible  on  the  trial 
of  a  case  Involving  the  question  whether  or 
not  the  slayer  was  Justlfled  in  taking  the 
life  of  the  deceased ;  but  when  the  evidence 
tends  to  show  the  person  killed  began 
the  conflict  and  that  the  slayer  killed  his  ad- 
versary in  self-defense,  proof  of  threats  of 
this  character  may  be  received  to  show  the 
state  of  mind  or  feeling  on  the  part  of  the 
deceased,  and  thus  Illustrate  his  conduct  and 
throw  light  upon  his  intention  and  purpose 
at  the  time  of  the  fatal  rencounter.  May 
V.  State,  90  6a.  797,  17  S.  E.  108,  and  cases 
therein  cited  and  reviewed."  In  4  Elliott 
on  Ev.  §  3041,  it  is  said :  "Evidence  of  pre- 
vious threats  of  the  deceased  against  the 
accused  is  not  admissible,  unless  there  Is 
some  proof  of  an  attack  or  over  hostile  act 
showing  an  Intent  to  carry  the  threats  into 
execution.  It  has  sometimes  been  stated,  in 
general  terms,  that  evidence  of  threats  un- 
communicated to  the  defendant  is  not  ad- 
missible. Thus,  it  has  been  held  that  threats 
of  deceased  against  the  accused  are  not  ad- 
missible in  evidence,  until  it  has  been  proved 
that  the  accused  bad  been  advised  of  them. 
But  in  these  cases  there  was  no  pretense  of 
■elf -defense ;  and  it  is  generally  held  that  evl- 
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dence  of  uncommunlcated  threats  by  deceased 
Is  admissible  In  a  proper  case  to  show  his 
mental  attitude,  and  determine  who  was  the 
aggressor.  And  In  a  recent  case  it  Is  said 
that  imcommunicated  threats,  according  to 
the  modern  and  better  reasoned  cases,  are 
admissible  In  three  Instances,  namely,  to 
show  who  began  the  affray,  to  corroborate 
evidence  of  communicated  threats,  and  to 
show  the  attitude  of  the  deceased."  The  evi- 
dence in  this  case  was  of  doubtful  admis- 
sibility; but  where  this  is  so,  in  view  of  the 
entire  case,  we  think  it  should  have  been 
admitted. 

4.  Error  was  assigned  because  the  court  re- 
jected the  evidence  of  a  .witness  that  the  de- 
fendant said,  "Frank,  I  will  tell  you  all  about 
it,"  the  contention  being  that  the  witness 
would  have  testified  further  that  the  defend- 
ant said  to  Frank  Hall  (the  person  to  whom 
the  above  stated  remark  was  directed)  that 
he  had  to  shoot  the  deceased  In  order  to  save 
his  life  from  the  attack  that  the  deceased 
and  his  friends  were  making  on  him.  After 
the  shooting  occurred  the  horse  of  the  de- 
fendant, which  was  standing  at  the  place  of 
the  rencounter,  moved  off,  and  the  defendant 
immediately  went  and  stopped  him,  and  on 
returning  said.  In  effect,  to  those  aroimd 
him  that  he  would  not  have  done  it  if  some  of 
them  had  not  shot  at  him,  and  that  it  would 
have  been  a  fair  fight,  but  they  all  knew  he 
had  to  do  what  he  did.  Frank  Moody  (the 
person  referred  to  as  Frank,  in  the  testimony 
offered)  was  not  present  when  the  shooting 
took  place.  Afterwards  he  came  out  of  the 
house,  jumped  over  the  lot  gate,  and  went  to 
where  the  deceased  was,  and  kneeled  or 
squatted  down  In  front  of  the  latter,  Moody 
arose,  went  to  the  house,  then  came  back, 
jumped  over  the  fence,  met  the  accused,  and 
told  him  to  come  on,  saying,  **You  shot  Rob- 
ert." It  was  in  reply  to  this  that  the  state- 
ment of  the  accused  was  made  which  it  was 
sought  to  prove.  This  conversation  occurred 
very  shortly  after  the  shooting.  A  witness 
testified  that  five  minutes  had  not  passed. 
In  Hall  V.  State,  48  Ga..607,  McCay.  J.,  said: 
"The  res  gestae  of  a  transaction  is  what  is 
done  during  the  progress  of  it,  or  so  nearly 
upon  the  actual  occurrence  as  fairly  to  be 
treated  as  contemporaneous  with  it.  No  pre- 
cise point  of  time  can  be  fixed  a  priori  where 
the  res  gestae  ends.  Bach  case  turns  on  its 
own  circumstances.  Indeed,  the  inquiry  is 
rather  into  events  than  into  the  precise  time 
which  has  elapsed."  In  the  apt  and  often- 
quoted  language  of  Chief  Justice  Bleckley, 
in  Travelers'  Ins.  Co.  v.  Sheppard,  85  6a, 
775,  12  S.  B.  26,  "What  the  law  altogether 
distrusts  is  not  after-speech  but  afterthought" 
Tested  by  these  rules,  we  thing  that  the  pro- 
posed evidence  was  not  free  from  the  sus- 
picion of  afterthought,  but  was  rather  In  the 
nature  of  a  narration  of  a  past  transaction, 
by  which  the  accused  proposed  to  exculpate 
himself,  than  a  part  of  the  res  gestae.  In 
Mitchum  T.  State^  11  Ga.  615,  the  accused 


ran  from  the  house  where  the  deceased  was 
shot,  a  distance  of  30  or  40  yards,  to  where 
the  witness  was.  He  seemed  to  be  greatly 
agitated  and  troubled,  and,  at  the  moment  of 
coming  up  to  the  witness,  exclaimed  that  he 
would  not  have  done  it  for  the  world.  This 
was  within  one  minute  from  the  firing.  It 
was  held  to  he  admissible.  A  comparison  of 
the  facts  of  that  case  with  those  here  in- 
volved will  show  the  difference.  In  Thomas 
v.  State,  27  6a.  287,  the  accused  said,  as  he 
turned  and  was  leaving  the  place,  about  a 
minute  or  a  minute  and  a  half  after  be  had 
shot  the  deceased,  that  he  wanted  the  witnef^ 
to  protect  him,  and  that  he  had  done  nothing 
but  what  he  was  compelled  to  do  in  self- 
defense.  This  was  a  voluntary  statement 
very  closely  connected  with  the  transaction, 
and  was  not  a  proposition  to  narrate  to  a 
witness  who  was  not  present  the  details  of  a 
rencounter  which  was  already  over,  and  had 
been  so  for  five  minutes.  'In  Futch  v.  State, 
90  Ga.  478,  16  S.  E.  102,  the  declaration  of  a 
witness,  made  within  a  minute  of  the  time 
of  the  shooting,  when  she  ran  into  the  house 
from  the  scene  where  It  occurred,  were  held 
inadmissible,  the  court  giving  weight  to  the 
manner  in  which  they  were  made.  In  Thorn- 
ton V.  State,  107  6a.  683,  33  S.  E.  673,  it  was 
held  that  on  the  trial  of  a  defendant  for 
the  murder  of  his  wife,  his  declaration,  that 
"he  had  tried  to  care  for  his  wife  but  that 
she  had  forced  him  to  do  what  he  had  done," 
was  not  admissible  in  evidence  in  his  behalf, 
although  made  in  a  half  minute  after  the 
commission  of  the  crime;  It  appearing  that 
such  statement  was  made  to  one  in  his  house, 
where  he  had  gone  after  he  had  left  the  scene 
of  the  killing,  and  the  circumstances  not 
indicating  that  the  statement  was  free  from 
the  suspicion  of  afterthought  An  examina- 
tion of  the  facts  In  other  cases  where  decla- 
rations have  been  held  to  be  part  of  the  res 
gestae  will  show  that  they  differ  from  those 
here  Involved.  See  Monday  y.  State,  32  Ga. 
672,  79  Am.  Dec.  814;  O'Shlelds  v.  State,  55 
6a.  697. 

5.  There  was  no  error  In  rejecting  evidence 
that  the  deceased  "had  the  reputation  of  car- 
rying firearms  and  deadly  weapons  on  his 
person,"  there  being  nothing  to  show  that 
this  was  known  to  the  accused.  Where  the 
general  character  of  the  deceased  is  admis- 
sible. It  may  be  proved  by  reputation,  but 
particular  acts  cannot  be  so  proved.  It  has 
been  held  that  evidence  that  the  deceased  in 
fact  habitually  and  notoriously  carried  dead- 
ly weapons,  and  that  this  was  known  to  the 
accused,  was  admissible.  Daniel  v.  State, 
103  6a.  202,  29  S.  B.  767.  But  reputation 
that  he  carried  weapons,  unknown  to  the  ac- 
cused, would  not  be  so. 

6.  Where  it  was  sought  to  show  a  general 
character  for  violence  on  the  part  of  the  de- 
ceased, this  could  not  be  established  by  proof 
of  specific  acts.  Doyal  v.  State,  70  Ga.  134. 
Nor  did  the  fact  that,  on  cross-examination, 
certain  witnesses  for  the  defendant  testified 
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that  they  did  not  know  of  the  deceased  hav- 
ing ever  committed  any  specific  acts  of  vio- 
lence, except  when  he  got  into  a  drunken 
quarrel  with  the  accused,  authorize  the  de- 
fendant to  prove  by  other  witnesses  Intro- 
duced on  his  behalf  that  they  knew  of  cer- 
tain other  specific  acts  of  violence  on  the  part 
of  the  deceased. 

7.  Section  73  of  the  Penal  Code  of  1895 
does  not  qualify  or  limit  the  law  of  Justifia- 
ble homicide  as  laid  down  in  sections  70  and 
71.  In  Teasley  v.  State,  104  Ga.  738,  30  S.  B. 
938,  it  was  said;  **The  section  first  men- 
tioned [section  73]  applies  exclusively  to 
cases  of  self-defense  from  danger  to  life  aris- 
ing during  the  progress  of  a  fight  wherein 
both  parties  had  been  at  fault.  The  other 
two  sections  are  applicable  when  the  h<Hui- 
cide  is  committed  in  good  faith  to  prevent  the 
perpetration  of  any  of  the  offenses  mention- 
ed m  section  70.  or  under  the  fears  of  a  rea- 
sonable man  that  such  offense  will  be  perpe- 
trated unless  the  person  who  is  actually,  or 
apparently,  about  to  commit  it  be  slain.  In- 
structions as  to  these  two  separate  branches 
of  the  law  of  justifiable  homicide  should  not 
be  so  given  as  to  confuse  the  one  with  the 
other."  Pugh  v.  State,  lU  Ga.  16,  30  S.  B. 
875;  Jordan  ▼.  State.  117  Ga.  405,  43  S.  B. 
747;  Smith  v.  State,  119  Ga.  564,  46  S.  E. 
846.  In  the  present  case  the  court  charged 
sections  70,  71,  and  73  of  the  Penal  Code  of 
1895  in  immediate  sequence.  He  did  theu 
add  that  an  apparent  necessity,  acted  upon 
bona  fide,  is  the  same  as  a  real  necessity,  and 
gave  some  instances  in  which  this  might  be 
true.  But  we  cannot  feel  sure  that  a  Jury 
might  not  have  been  confused  by  the  context 
in  which  they  were  given.  In  view  of  the 
entire  charge  on  this  subject  perhaps  a  new 
trial  would  not  have  been  required  by  this 
ground  alone.  In  a  proper  case  all  of  these 
sections  may  be  given  in  charge,  but  this 
should  be  done  so  as  not  to  confuse  the  Jury 
or  make  them  all  applicable  to  the  same  the- 
ory or  state  of  facts. 

8.  It  is  error  to  charge  without  qualifica- 
tion that  positive  evidence  is  stronger  than 
negative,  or  in  similar  language.  In  South- 
em.  R.  Co.  V.  O'Bryan.  115  Ga.  659,  42  S.  B. 
42,  the  first  headnote  reads  as  follows:  "A 
charge  to  the  effect  that  the  testimony  of  a 
witness  testifjring  positively  Is  entitled  to  more 
weight  than  that  of  one  who  testifies  negatively 
is  open  to  serious  criticism  unless  it  embraces 
an  instruction  that  the  Jury,  in  weighing  the 
testimony  of  such  witnesses  should  ccmsider 
and  pass  upon  the  question  of  their  credibility." 
See,  also,  Southern  Ry.  Co.  v.  O'Bryan,  110 
Ga.  148,  45  S.  B.  1000;  Minor  v.  State.  120 
Ga.  490,  48  S.  B.  198;  Cowart  v.  State,  120 
Qb.,  510,  48  S.  B.  198.  It  has  been  suggested 
that  this  has  the  somewhat  apparently  singu- 
lar result  of  reversing  a  Judge  who  charges  a 
section  of  the  Code  and  stops.  Pen.  Code 
1895,  §  985.  But  the  profession  will  readily 
understand   that   the   former   decisions    re- 


ferred to  above  did  not  hold  that  there  was 
any  error  in  charging  the  section  of  the  Code 
in  proper  cases;  but  that,  in  cases  of  con- 
fiicting  evidence,  it  should  be  accompanied 
by  an  additional  charge  touching  the  credibil- 
ity of  witnesses.  Welbom  v.  State,  116  Ga. 
522,  523,  42  S.  E.  773;  Innls  v.  State,  42  Ga. 
473.  Similar  to  this  is  the  rule  that  the  con- 
tention of  one  side  may  be  correctly  stated, 
but  it  should  not  stand  entirely  alone;  and 
the  law  bearing  only  on  one  side  of  the  issue 
should  not  be  given  and  that  touching  the 
other  entirely  ignored.  In  weighing  evidence, 
its  character  as  to  being  positive  or  negative 
is  one  element  for  consideration,  but  it  Is 
not  the  only  one.  Credibility  is  also  essen- 
tially involved.  The  section  of  the  Code  does 
not  mean  that  the  Jury  is  bouud  to  believe 
the  positive  evidence  of  one  whose  credibility 
is  little  or  nothing,  or  who  may  have  been 
successfully  impeached  or  shown  to  be  a  per- 
jurer, in  preference  to  the  evidence  of  many 
honest,  upright  witnesses  of  unquestionable 
credibility  who  had  equal  opportunity  of  ob- 
servation, though  their  testimony  may  be  neg- 
ative. The  rule  does  not  mean  that  a  wit- 
ness must  be  credited,  regardless  of  any- 
thing else,  if  he  swears  positively.  If  so, 
hard  swearing  would  necessarily  Import 
truth.  The  rule  as  to  i)Ositlve  and  negative 
evidence  has  reference  to  the  nature  of  the 
evidence;  but  the  Jury  consider  not  only  what 
a  witness  swears,  but  also  what  credit  is  to 
be  given  to  him  as  a  witness. 
Judgment  reversed.    All  the  Justices  concur. 


(125  Ga.  203) 
MAX  SIMONS  &  CO.  v.  McDOWBLL  et  al. 
(Supreme  Court  of  Georgia.    March  28.  1906.) 

1.  Bills  and  Notes— Bona  Fide  Holders— 
Rights. 

"If  a  party  make  a  contract  in  such  a  man- 
ner as  is  authorized  by  law,  lie  has  a  right  to 
object  to  being  bound  by  an^  other.  A  bona 
fide  holder  before  maturity  is  allowed  to  re- 
ceive the  genuine  contract,  discharged  from  any 
equities  attaching  to  the  contract  itself,  aa  be- 
tween the  original  parties;  but  be  cannot  get 
a  contract  where  none  was  made." 

2.  Same— Altebation  of  Note. 

A  paper  in  the  form  of  a  negotiable  prom- 
issory note  payable  to  A.,  on  which  B.  and  C. 
appeared  as  joint  malcers,  and  D.  as  indorser, 
though  C.  and  D.  were  mere  sureties,  was,  with- 
out the  consent  of  C.  and  D.,  altered  so  as  to 
convert  it  into  a  draft  on  which  B.  and  C.  ap- 
peared as  joint  drawers,  and  D.  as  drawee  and 
acceptor.  It  did  not  appear  bv  whom  the  al- 
teration was  made.  In  its  altered  condition 
it  was  transferred  by  the  payee,  before  matu- 
rity, to  a  purchaser  for  value,  who  bought  in 
good  faith  and  without  notice  of  the  fact  of 
alteration.  Held,  that  the  alteration  was  a 
material  change  in  the  instrument,  rendering 
the  persons  who  were  merely  sureties  bound  in 
a  different  capacity  from  that  in  which  they 
had  agreed  to  be  liable,  and  that  the  purchaser 
could  not  recover  on  the  paper  in  its  altered 
condition  against  those  who  were  only  sureties 
for  the  principal  debtor  on  the  original  paper, 
fEd.  Note. — ^Por  cases  in  point,  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  §§  985,  986.] 
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8.  Appeal  —  Questions    Reviewable  —  Re- 
quests FOR  Instructions. 

Assignments  of  error  upon  the  refusal  of 
written  requests  to  charge  will  not  be  consid- 
ered, when  the  written  requests  to  charge  do  not 
appear  in  the  record,  properly  identified  by  the 
trial  judge. 
4.  Bills  and  Notes— Action— Evidence. 

The  evidence  authorized  the  verdict,  and  no 
sufficient  reason  has  been  shown  for  reversing 
the  judgment. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Stewart  Coun- 
ty; Z.  A.  Llttlejohn,  Judge. 

Action  by  Max  Simons  &  Co.  against  M. 
T.  McDowell  and  others.  There  was  judg- 
ment for  certain  defendants,  and  plaintiffs 
bring  error.    Affirmed. 

Max  Simon  &  Co.  brought  suit  on  two 
drafts  against  McDowell  and  Plnkston  as 
drawers  and  Irvin  as  acceptor.  The  Bank 
of  Southwestern  Georgia  was  the  payee 
named  in  the  drafts,  and  had  indorsed  them 
in  blank,  without  recourse.  It  was  alleged 
that  the  plaintiffs  were  bona  fide  holders  for 
value  before  maturity.  The  defendants  filed 
a  joint  plea  of  non  est  factum.  McDowell 
and  Irvin  filed  a  further  plea,  alleging  that 
they  were  sureties  on  two  notes  made  by 
Pinkston  for  the  amount  sued,  and  that  af- 
ter they  had  signed  the  notes,  McDowell  sign- 
ing as  a  co-principal  with  Pinkston,  and  Irvin 
as  indorser,  the  notes,  without  their  knowl- 
edge or  conseut,  were  altered  so  that  they  be- 
came drafts,  wherein  McDowell  appeared  as 
a  co-drawer  with  Pinkston,  and  Irvin  as  an 
acceptor,  and  that  this  was  a  novation  of 
the  contract,  which  released  the  defendants 
as  sureties.  Pending  the  litigation  Pinkston 
died,  and  his  administrator.  Brown,  was 
made  a  party.  The  jury  returned  a  verdict 
in  favor  of  the  plaintiffs  for  the  full  amount 
sued  for  against  Pinkston,  and  found  for  Mc- 
Dowell and  Irvin.  The  motion  for  a  new 
trial  was  overruled,  and  to  this  judgment  the 
plaintiffs  excepted. 

J.  E,  Chapman  and  E.  T.  Hickey,  for  plain- 
tiffs in  error.  J.  H.  Lumpkin,  J.  T.  Harrison, 
and  E.  A.  Hawkins,  for  defendants  In  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  One  of  the  grounds  in  the  motion  for 
the  new  trial  was  the  failure  of  the  court  to 
charge  that,  **lf  Simons  &  Co.  came  Into  pos- 
session and  ownership  of  the  two  notes  sued 
on  for  value  before  maturity  and  in  good 
faith,  they  would  be  entitled  to  recover 
thereon,  unless  notice  was  brought  to  them 
that  said  papers  had  been  changed  or  altered 
In  a  material  part  thereof."  If  the  court 
had  charged  this  doctrine,  It  would  have 
committed  a  serious  error.  If  the  two  de- 
fendants were  sureties,  as  they  claimed,  and 
a  variation  in  the  terms  of  the  contract  had 
been  brought  about  by  an  alteration  of  the 
Instrument — ^i.  e.,  changing  the  notes  to 
drafts — it  was  immaterial  whether  a  holder 
of  the  drafts  was  a  bona  fide  purchaser  be- 
fore maturity  or  not.    The  change  in  the 


terms  of  the.  contract  releases  the  surety 
from  liability  as  against  any  person,  no 
matter  how  he  comes  into  possession  of  the 
instrument.  If  the  alteration  be  admitted, 
the  contract  becomes  one  to  which  the  surety 
is  not  a  party,  and  he  cannot  be  sued  *^pon 
a  debt  he  never  did  contract"  HUl  v.  O'Neill, 
101  Ga.  832,  28  S.  K  096. 

2.  Error  is  also  assigned  ^'because  movant 
contends  the  court  refused  and  failed  to  de- 
termine and  decide  whether  the  alteration 
was  material  or  not,  and  the  failure  to  do 
so  was  error,  as  it  is  not  a  matter  to  be  de- 
termined by  the  Jury.*'  It  appears,  from 
the  charge,  tliat  the  court  Instructed  the 
jury  that,  if  the  alterations  were  made  as 
contended  by  the  defendants,  they  were 
material.  There  is,  therefore^  no  merit  in 
this  assignment 

8.  Another  assignment  of  error  is  that  "the 
court  erred  In  not  giving  In  charge  the  writ- 
ten requests  made  by  the  plaintiff.**  No 
written  request  to  charge,  properly  identilied 
by  the  trial  judge,  appears  in  the  record. 
There  are  two  sheets  with  the  heading  "Re- 
quests to  Charge."  There  Is  nothing  in  the 
record  to  show  that  these  were  the  requests 
submitted  in  the  trial  of  the  case,  and  there- 
fore we  cannot  pass  upon  this  assignment 
The  charge  of  the  court  was  full,  and  cor- 
rectly set  forth  the  law  of  the  case. 

4.  The  evidence  was  conflicting,  and  the 
jury  would  have  been  authorized  to  find 
for  either  side.  The  trial  judge  has  approved 
the  verdict,  and  we  will  not  undertake  to 
control  his  discretion. 

Judgment  affirmed.  All  the  Justices  oon- 
cur, 

(125  Oa.  206) 
RYIiANDER  et  al.  v.  ALLEN. 
(Supreme  Court  of  Georgia.    March  28.  1906.) 

Insurance  —  AssiGNifENT  of  Lifs  Pouct  — 

Validity. 

One  has  the  right  to  procure  insurance  on 
his  own  life  and  assign  the  policy  to  anotBer, 
who  has  no  insurable  interest  in  the  life  insured, 
provided  it  be  not  done  by  way  of  cover  for  a 
wager  policy. 

[Ed.  Note. — For  cases  in  point,  see  voL  28^ 
Cent.  Dig.  Insurance,  §  166.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Sumtw  County; 
Z.  A,  Llttlejohn,  Judge. 

Action  by  Hattie  Allen,  administratrix  of 
Thomas  M.  Allen,  against  Hattie  Bylander 
and  the  Travelers'  Insurance  Company. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Reversed. 

The  administratrix  of  Thomas  Bf.  Allen 
brought  an  action  against  the  Travelers' 
Insurance  Company  and  Mrs.  Ry lander  to  re* 
cover  the  amount  of  an  insurance  policy  is- 
sued by  the  insurance  company  upon  the  life 
of  Allen.  The  substance  of  the  petition,  so 
far  as  material  to  the  controlling  question 
Involved,  was  as  follows:  On  May  20,  18&7, 
Allen  procured  an  insurance  policy  on  bia 
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own  life  In  the  Travelers  Insurance  .Com> 
pany,  payable  at  his  death  to  his  estate.  On 
▲ngnst  2,  1887,  he  assigned  this  policy  to 
Mrs.  Uylander,  who  had  no  interest,  as  a 
relative,  creditor,  or  otherwise,  in  the  con* 
tinnance  of  his  life.  Allen  paid  no  premlnms 
on  the  policy,  bnt  the  first  and  aU  subsequent 
premiums  were  paid  by  Mrs.  Rylander. 
Allen  died  on  February  19,  1905.  At  the 
time  of  executing  the  assignment,  he  was  "of 
Tery  advanced  age,"  and  there  was,  at  or 
about  that  time,  "or  soon  thereafter,  in  exist- 
ence insurance  upon  [his  life]  to  the  amount 
of  twelve  or  fifteen  thousand  dollars,  and  all 
of  said  policies  were  payable  to  [his  estate] 
and  afterwards  assigned  to  some  assignee; 

•  *  *  the  premiums  on  said  policies 
amounted  to  a  large  sum,  *  *  *  to  eight 
hundred  or  a  thousand  dollars  a  year  and 

•  *  •  [be]  was  not  financially  able  to 
take  out  and  carry  said  large  insurance 
policies  and  pay  the   premiums   on   same; 

•  •  *  this  the  said  Mrs.  Hattie  Rylander 
well  knew  atthe  time  said  policy  wasassigned 
to  her."  Mrs.  Rylander,  at  the  timeof  theas- 
si^ment,  intentionally  entered  into  a  spec- 
ulation upon  the  life  of  Allen,  staking  small 
premiums  from  time  to  time  against  large 
profits,  should  Allen  die^  she  having  no 
counterbalancing  interest  in  his  life,  and, 
therefore,  the  assignment  of  the  policy  was  a 
speculation  and  a  wagering  contract,  and 
void.  Birs.  Rylander  demurred  to  the  peti< 
tion,  generally  and  specially.  One'  of  the 
grounds  of  special  demurrer  was  "that  the 
allegations  as  to  the  Illegality  of  the  assign- 
ment of  said  policy  of  insurance  to  this  de- 
fendant are  too  vague  and  indefinite,  except 
as  to  the  want  of  insurable  interest  in  the  life 
of  the  insured  on  the  part  of  this  defendant" 
The  demurrer  was  overruled,  and  Mrs.  Ry- 
lander excepted.  Pending  the  suit  the  insur- 
ance company  paid  the  amount  due  on  the 
policy  into  court,  and  the  action  was  dis- 
missed as  to  the  company. 

Lane  ft  Maynard,  for  plaintiffs  in  error. 
W.  A.  Dodson,  for  defendant  in  error. 

FISH,  O.  J.  (after  stating  the  facts). 
Where  one  has  procured  insurance  on  his 
own  life,  in  good  faith,  is  an  assignment  of 
the  policy  by  him  to  one  who  has  no  insur- 
able interest  in  his  life  valid,  when  the  as- 
signment is  not  made  by  way  of  cover  for  a 
wager  policy?  This  exact  question  has  never 
been  decided  by  this  court  There  is  a  con- 
trariety of  judicial  opinion  on  the  subject 
In  other  Jurisdictions.  "An  insurance  upon 
life  is  a  contract  by  which  the  insurer,  for  a 
stipulated  sum,  engages  to  pay  a  certain 
amount  of  money  if  another  dies  within  the 
time  limited  by  the  policy.  The  life  may  be 
that  of  the  assured,  or  of  another  in  whose 
continuance  the  assured  has  an  interest" 
Civ.  Code  1895,  §  2114.  "The  assured  may 
direct  the  money  to  be  paid  to  his  personal 
representative,  or  to  his  widow,  or  to  his 
children,  or  to  his  assignee;   and  upon  such 


direction,  given  and  assented  to  by  the  in- 
surer, no  other  person  can  defeat  the  same. 
But  the  assignment  is  good  without  sudi 
assent"  Id.  §  2116.  A  policy  of  life  insur- 
ance, even  before  the  death  of  the  assured, 
is  a  diose  in  action,  arising  upon  contract, 
and  therefore  may  be  assigned.  Steele  v. 
Gatlin,  115  Ga.  929,  42  8.  B.  253,  59  L.  R.'a. 
129.  As  will  be  seen.  Civ.  Code  1895,  | 
2114,  limits  the  life  that  may  be  insured  to 
that  of  the  person  taking  out  the  insurance, 
or  to  that  of  another  in  the  continuance  of 
whose  life  he  has  an  interest;  but  section 
2116,  in  declaring  that  the  assured  may  direct 
the  money  to  be  paid  to  his  assignee,  does 
not  prescribe  that  such  assignee  must  have 
an  insurable  interest  in  the  life  of  the  in- 
sured. In  Union  Fraternal  League  v.  Wal- 
ton, 109  Ga.  1,  84  S.  E.  317,  46  L.  R.  A.  424, 
77  Am.  St  Rep.  350,  Pughsly,  a  meml)er  of 
the  league,  procured  from  it  a  membership 
certificate  of  insurance  on  his  own  life,  in 
which  Mrs.  Walton  was  named  as  bene- 
ficiary. ^  At  his  own  expense  he  kept  the  in- 
surance in  force.  After  his  death,  Mrs.  Wal- 
ton sued  the  league  to  recover  the  amount 
of  the  certificate.  On  the  trial  it  was  ad* 
mitted  that  she  had  no  insurable  interest  in 
the  life  of  the  insured.  The  sole  question 
for  adjudication  was  whether  the  certificate 
of  insurance,  being  In  favor  of  one  who  had 
no  insurable  interest  in  the  life  of  the  in- 
sured, was  for  that  reason  a  wagering  policy 
and  void.  It  was  held:  "While  a  valid  con- 
tract of  insurance  cannot  lawfully  be  taken 
on  the  life  of  another  by  one  who  has  no 
insurable  interest  therein,  because  it  contra- 
venes public  policy,  yet,  as  one  has  an  insur- 
able interest  in  his  own  life,  he  may  lawfully 
procure  insurance  thereon  for  the  benefit  of 
any  other  person  whose  Interest  he  desires 
to  promote.  Such  a  contract  cannot  be  de- 
feated because  of  the  want  of  insurable 
interest  in  the  beneficiary,  when  it  appears 
that  the  person  whose  life  was  insured  acted 
for  himself,  at  his  own  expense  and  in  good 
faith,  to  promote  the  interest  of  the  bene- 
ficiary. In  taking  out  the  policy.  A  contract 
so  entered  into  is  in  no  sense  a  wagering 
or  speculative  one.  Lumpkin,  P.  J.,  dissent- 
ing." In  delivering  the  opinion  for  the 
majority  of  the  court  Mr.  Justice  Little  said: 
"By  section  2116  of  the  Civil  Code  1895,  it  is 
provided  that  the  assured  may  direct  the 
money  to  be  paid  to  his  personal  representa- 
tive, or  to  his  widow,  or  to  his  children,  or  to 
his  assignee;  and  it  is  further  provided  that 
when  the  insured  gives  such  directions,  no 
other  person  can  defeat  the  same,  and  that 
the  assignment  Is  good  without  such  assent 
[the  assent  of  the  assurer].  We  are  aware 
that  there  is  seemingly  Irreconcilable  conflict 
!  l)etween  the  adjudicated  coses  as  to  whether 
I  the  assignee  of  a  life  policy  takes  anything 
under  the  assignment  unless  he  has  an  insur- 
able interest  in  the  life  insured.  But  it  will 
be  noted  that,  under  the  provisions  of  our 
Code,  no  such  qualifications  are  made  es- 
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sential  to  the  validity  of  the  assignment,  nor 
do  we  think  under  sound  reasoning  any  can 
exist.  The  rule  which  restricts  the  execu- 
tion of  a  valid  contract  of  insurance  on  the 
life  of  another  to  one  who  has  an  insurable 
Interest  In  that  life  is  founded  alone  upon 
public  policy,  and  it  may  be  stated  in  general 
terms  that  where  one  has  an  interest  in  a 
life  that  Interest  is  insurable.  Beyond  all 
controversy  a  man  has  an  insurable  interest 
in  his  own  life,  and  we  fail  to  see,  when 
having  that  interest  he  enters  into  a  contract 
with  an  insurer  by  which,  for  a  stipulated 
sum  which  he  periodically  pays,  the  insurer 
becomes  liable  to  pay  a  given  sum  of  money 
at  the  death  of  the  insured,  why  he  who  is 
most  Interested,  whether  actuated  by  ties  of 
relationship,  motives  of  friendship,  gratitude, 
sympathy,  or  love,  may  not  make  the  object 
of  his  consideration  the  recipient  of  his  own 
bounty.  If  it  be  replied  that  a  temptation  Is 
extended  to  the  beneficiary  by  improper 
means  to  hasten  the  time  when  he  should  re- 
ceive the  amount  of  the  policy  (and  it  is  for 
this  reason  that  such  contracts  will  only  be 
upheld  when  the  idea  of  temptation  is  re- 
butted  by  the  natural  ties  of  blood  or  af- 
finity), we  might  well  ask  ourselves  why  ex- 
ecutory devises,  bequests,  provisions  for  sup- 
port and  maintenance  provided  for  friends 
and  even  strangers  are  not  subject  to  the 
same  inhibition,  as  being  against  public 
policy.  But  while,  as  we  have  before  said, 
many  adjudicated  cases,  frequently  contrary 
to  natural  justice,  clearly  hold  that  unless 
the  beneficiary  or  assignee  has  an  insurable 
interest  in  the  life  of  the  insured  the  policy 
or  assignment  is  void,  we  shall  undertake  to 
show  by  authority  that  such  is  not  the  rule 
of  the  law."  The  learned  justice  then  cites 
and  comments  upon  many  authorities  which 
abundantly  sustain  the  position  taken  by  the 
majority  of  the  court.  It  will  be  noted  that 
he  treats  the  beneficiary  without  insurable 
interest  in  the  life  of  the  Insured  and  an  as- 
signee without  such  interest  as  in  the  same 
category;  indeed,  he  seems  to  argue  that  as, 
under  the  provisions  of  our  Ck)de,  the  assured 
may  direct  the  policy  to  be  paid  to  an  as- 
signee who  has  no  Insurable  interest  in  the 
life  of  the  insured,  it  follows  that  the  insured 
may  insure  his  life  for  the  benefit  of  one 
who  has  no  interest  in  its  continuance. 
In  Ancient  Order  of  United  Workmen  v. 
Brown,  112  Ga.  545,  37  S.  E.  890,  a  mutual 
beneficiary  association  issued  a  certificate  of 
membership  on  the  life  of  Harvey,  in  which 
Miss  White  was  named  as  the  beneficiary. 
Subsequently  Harvey  surrendered  this  certifi- 
cate to  the  order,  which  canceled  the  same, 
and  a  new  certificate  was  issued,  in  which,  at 
his  direction,  Mrs.  Brown,  who  was  neither 
related  to  nor  in  any  way  dependent  upon 
him,  was  designated  as  the  beneficiary;  her 
relationship  to  him  being  stated  as  that  of 
••friend."  This  change  of  the  beneficiary  was 
made  by  Harvey  in  consideration  of  an  agree- 
ment between  him  and  Mrs.  Brown  that  she 


would  take  the  certificate  In  satisfaction  of 
four  months'  board ;  she  agreeing  to  pay  all 
future  assessments  made  by  the  association. 
She  received  the  new  certificate  under  this 
agreement  and  paid  all  the  future  assessments 
made  by  the  association  upon  Harvey  until 
his  death.  Afterwards,  in  an  action  brought 
by  Mrs.  Brown  to  recover  the  amount  doe 
on  the  certificate,  the  order  contended  that  as 
she  had  no  Insurable  interest  In  the  life  of 
Harvey,  the  certificate  of  Insurance  in  which 
she  was  named  as  beneficiary  was  a  wager- 
ing policy  and  therefore  void.  The  majority 
of  the  court  held  that  this  point  was  covered 
by  the  ruling  made  in  Union  Fraternal 
League  v.  Walton,  109  Ga.  1,  34  S.  E.  317,  46 
L.  R.  A.  424,  77  Am.  St  R^.  350.  In  the 
opinion  delivered  for  the  majority  of  the 
court  by  the  writer,  it  was  said :  "It  is  true 
that  in  that  case  the  assessments  were  kept 
up  by  the  assured,  while  in  the  case  in  hand 
the  assessments  becoming  due  after  the  bene- 
fit fund  was  made  payable  to  Mrs.  Brown  were 
to  be  paid  by  her,  the  beneficiary.  We  are  un- 
able to  see,  however,  why  that  difference 
should  alter  the  principle  underlying  the  con- 
clusion reached  by  the  majority  of  the  court 
in  Union  Fraternal  League  v.  Walton.  The 
public  policy  which  prevents  one  person  from 
insuring  the  life  of  another  in  whose  life 
he  has  no  insurable  Interest  is  based  upon  the 
presumption  that  a  temptation  would  be  held 
out  to  the  one  taking  out  the  policy  to  hasten, 
by  improper  means,  the  time  when  he  should 
receive  the  amount  named  In  the  policy. 
Such  temptation  would  be  as  strong,  we 
think,  in  a  case  where  the  assured  took  out  a 
policy  upon  his  own  life  for  the  benefit  of  one 
having  no  interest  therein,  and  was  to  keep 
up  the  premiums  or  assessments,  as  it  would 
be  where  the  premiums  or  assessments  were 
to  be  paid  by  the  beneficiary.  Indeed,  the 
temptation  to  hasten  the  death  of  the  assured 
might  be  stronger  where  the  assessments  were 
to  be  paid  by  him  than  where  they  were  to  be 
paid  by  the  beneficiary,  for  the  reason  that 
the  beneficiary  could  not  be  certain  that  the 
assured  would  continue  to  pay  the  assess- 
ments. But  be  that  as  It  may,  the  temptation 
generally  would  be  to  hasten  the  time  for  the 
payment  of  the  insurance,  rather  than  to 
avoid  the  payment  of  premiums  or  assess- 
ments." If,  where  one  who  has  in  good  faith 
procured  a  policy  of  Insurance  upon  his  own 
life  and  kept  it  in  force  for  a  time,  and  thereaf- 
ter has  had  a  new  policy  issued  in  lieu  thereof, 
payable  to  one  who  has  no  insurable  interest 
in  the  life  insured,  the  policy  is  not  void  as 
a  wagering  policy,  although  such  ben^clarj 
thereafter  keeps  the  policy  alive  by  paying 
the  premiums  or  assessments  falling  due 
thereon,  it  must  necessarily  follow,  we  think, 
that  if  one  in  good  faith  procures  a  policy  of 
Insurance  upon  his  own  life,  an  assignment 
of  the  policy  made  by  him  will  be  valid. 
If  not  done  by  way  of  cover  for  a  wager 
policy,  though  the  assignee  has  no  insurable 
interest  in  the  life  insured.    For  it  will  be 
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obserred  that  In  the  Union  Fraternal  League 
Case,  supra,  the  surrender  of  the  old  benefit 
certificate  and  the  issuance  of  the  new  one, 
payable  to  one  who  has  no  insurable  interest 
In  the  life  insured,  and  who  paid  the  subse- 
quent assessments  thereon,  was  tantamount 
to  an  assignment  of  the  certificate  to  the  new 
beneficiary. 

Ck)unsel  for  defendant  In  error  cites  the 
case  of  Exchange  Bank  of  Macon  v.  Loh,  104 
Ga.  446,  81  S.  E.  459,  44  L.  R.  A.  372.  In 
that  case  Hudgins  applied  to  the  insurance 
company  for  a  policy  on  his  life  for  $5,000. 
The  company  sent  to  its  local  agent  two 
policies,  each  for  that  amount,  on  Hudgins' 
life,  both  payable  at  his  death  to  his  legal 
representatives.  Hudgins  accepted  one  and 
declined  to  take  the  other.  The  agent,  know- 
ing that  Hudgins  was  indebted  to  the  Ex- 
change Bank,  carried  the  policy  which  Hud- 
gins had  declined  to  accept  to  the  cashier  of 
the  bank,  stated  to  him  the  facts,  and  re- 
quested him  to  take  the  policy  for  the  bank, 
as  a  creditor  of  Hudgins,  and  pay  the  premi- 
ums thereon.  The  cashier  consented  to  do  so, 
provided  Hudgins  would  assign  the  policy  to 
the  bank.  This  was  done  by  Hudgins;  the 
agent  of  the  insurance  company  delivering 
the  policy  to  the  bank  and  receiving  from  it 
the  premium  due  thereon.  The  cashier  had 
no  conference  or  consultation,  in  any  way, 
with  Hudgins  about  the  transaction,  and  it 
was  distinctly  understood  between  the  cash- 
ier, representing  the  bank,  and  the  agent  of 
the  insurance  company,  representing  it,  that 
the  policy  was  taken  out  by  the  bank  for  Its 
own  protection  as  a  creditor  of  Hudgins,  and 
that  in  no  event  was  Hudgins  to  be  liable 
for  the  first  premium  or  any  future  premiums, 
either  to  the  bank  or  to  the  insurance  com- 
pany. No  demand  was  ever  made  upon  Hud- 
gins for  any  premium,  but  the  bank  paid 
all  premiums  on  the  policy,  without  charging 
Hudgins  for  the  same.  On  the  trial  of  an 
equitable  petition  brought  by  Loh,  as  adminis- 
trator of  Hudgins,  .against  the  bank  and  other 
creditors  of  Hudgins,  to  marshal  the  assets 
of  his  estate,  etc.,  the  above-stated  facts  ap- 
peared; and  the  cashier  testified:  "What  in- 
duced me  to  take  out  this  •  •  •  policy 
was  the  fact  that  the  bank  was  practically 
carrying  Mr.  Hudgins'  business,  and  had  been 
for  two  or  three  years,  probably  longer,  and 
his  business  had  been  getting  worse,  and  I 
wanted  all  the  protection  that  I  could  get  in 
the  carrying  of  his  business,  and  I  took  this 
as  additional  protection."  Upon  being  asked: 
"To  what  extent  were  you  influenced  in  the 
taking  out  of  the  policy  as  an  investment?" 
he  replied:  "I  regarded  It  as  good  invest- 
ment. He  was  quite  an  old  man,  and  in  the 
ordinary  course  of  life  he  would  probably  not 
live  very  long,  and  I  thought  even  as  an  in- 
vestment it  would  do  to  take."  The  bank 
bad  collected  the  amount  of  the  policy  from 
the  insurance  company,  and  its  contention 
was  that  after  crediting  a  sufficiency  of  the 
net  proceeds  of  the  policy  to  pay  the  indebted. 


ness  due  it  by  Hudgins*  estate,  the  balancd 
of  such  proceeds  was  its  property.  This  con- 
tention was  not  upheld  by  the  trial  court, 
which  decreed  that  the  proceeds  of  the  policy, 
after  first  reimbursing  the  bank  for  the  pre- 
miump  paid  by  it,  with  interest  thereon,  was 
the  property  of  the  estate  of  Hudgins,  and 
not  the  property  of  the-  bank,  but  that  the 
bank  had  the  right  to  apply  a  sufficiency  of 
such  balance  to  pay  the  indebtedness  due  it 
by  Hudgins.  In  other  words,  the  effect  of 
the  decree  was  that  the  bank  held  the  policy 
as  collateral  security  for  what  Hudgins  owed 
it,  and  not  as  its  own  property.  Upon  a 
review  of  that  decree,  this  court  held  that 
the  evidence  in  the  case  warranted  a  finding 
that  the  policy  was  not  a  wagering  policy, 
but  that  It  was  in  good  faith  taken  out  by 
the  assured  himself  and  by  him  assigned  to 
his  creditor,  the  bank,  as  a  collateral  security 
merely,  and,  therefore,  the  judgment  rendered 
was  not  contrary  to  law.  So  It  will  be  seen 
that  the  ruling  In  that  case  was  that  where 
a  debtor  in  good  faith  takes  out  insurance 
upon  his  own  life  he  may  assign  it  to  his  cred- 
itor as  collateral  security  for  the  debt,  which 
may  include  the  cost  of  taking  out  and  keeping 
up  the  insurance.  This  was  as  far  as  it  was 
necessary  to  go  in  order  to  determine  the  case 
which  was  before  the  court;  and  this  in  no 
way  conflicts  with  the  ruling  which  we  make 
in  the  present  case.  In  that  case  It  was  not 
necessary  to  decide  whether  one  who,  in  good 
faith,  takes  out  a  policy  of  insurance  upon 
his  own  life  can  afterwards  assign  such  pol- 
icy of  insurance  to  one  having  no  insurable 
interest  in  such  life;  nor  was  such  point  de- 
cided, though  there  are  expressions,  in  the 
opinion  delivered  by  Presiding  Justice  Lump- 
kin, to  the  effect  that  such  an  assignment 
would  be  void,  and  in  some  of  the  cases  cited 
by  him  from  other  Jurisdictions  it  was  so 
held. 

Another  case  cited  by  counsel  for  defend- 
ant in  error  Is  Quill  ian  v.  Johnson,  122  Ga. 
49,  49  S.  E.  801.  There  it  appears  that  Thom- 
as, on  April  15,  1902,  procured  an  insurance 
policy  on  his  own  life,  payable  at  his  death 
to  his  legal  representatives  or  assignees.  On 
February  11,  1903,  he  assigned  it  to  Quillian, 
who  had  no  insurable  interest  in  the  life  of 
Thomas ;  the  assignment  reciting  that  It  was 
for  value  received,  subject  to  any  indebted- 
ness due  on  the  policy  to  the  insurance  com- 
pany. The  insurance  company,  on  April  27th 
following,  recognized  the  assignment  by  an 
indorsement  thereon.  The  policy  and  assign- 
ment were  delivered  to  Johnson,  the  local 
agent  of  the  company  and  a  creditor  of 
Thomas.  Contemporaneously  with  the  as- 
signment, Quillian  executed  a  written  in- 
strument in  which  it  was*  stated  that  as 
there  was  a  quarterly  premium  of  $151.52 
due  on  the  policy  January  16,  1903,  with 
30  days  grace  allowed  for  its  payment, 
and  as  Thomas  had  requested  Quillian  to  pay 
the  same  for  him,  in  case  Thomas  did  not  pay 
it  by  February  15,  1908,  that  Thomas  *'for 
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yaluable  considerations  has  assigned  said 
policy  to  Qulllian."  This  instrument  further 
stipulated  that  Qulllian  should  pay  the 
premium  on  or  before  February  15,  1903; 
that  Johnson  should  hold  the  assignment  for 
90  days,  and  Thomas  have  the  privilege  of 
repaying  the  premium  to  Qulllian  within  that 
period,  and  in  case  he  did  so  the  assignment 
should  be  returned  to  him,  but  upon  his  fail- 
ure so  to  do,  then  the  policy  should  go  to 
Qulllian  "to  do  as  he  deems  best  with  it"; 
that  should  Thomas  die'  within  the  90  days, 
Qulllian  should  pay  to  the  named  minor 
children  of  Thomas  specified  amounts  out  of 
the  proceeds  of  the  policy  and  pay  Johnson 
the  amount  due  him  by  Thomas  on  certain 
promissory  notes.  There  was  no  considera- 
tion for  the  assignment  other  than  QulUian's 
promise  to  pay  the  past  due  quarterly  premi- 
um, which  he  afterwards  fulfilled,  and  his 
agreement  to  pay  out  of  the  proceeds  of  the 
policy  specified  amounts  to  Thomas'  children, 
and  to  pay  therefrom  the  notes  of  Thomas 
held  by  Johnson.  Thomas  died  within  the 
90  days,  and  Qulllian  paid  Johnson  the 
amoxmt  of  the  notes.  This  court  held :  "Ir- 
respective of  whether  the  holder  of  a  policy 
of  insurance  on  his  own  life  may  legally  sell 
and  assign  the  policy  to  one  having  no  insur- 
able interest  in  his  life,  the  policy-holder  is 
certainly  not  at  liberty  to  make  the  policy 
the  subject-matter  of  a  purely  wagering  and 
speculative  contract  between  himself  and  a 
person  having  no  Interest  therein ;"  and  that 
whether  the  written  agreement  executed  by 
Qulllian  be  construed  by  itself  or  in  connec- 
tion with  the  oral  evidence  submitted  at  the 
trial,  which  left  the  Intention  of  the  parties 
free  from  all  doubt,  such  agreement  between 
Thomas  and  Qulllian  was  a  wagering  and 
speculative  contract  pure  and  simple,  and  for 
that  reason  could  not  be  enforced  at  the  in- 
stance of  Quillian.  In  construing  the  agree- 
ment, Mr.  Justice  Evans,  in  delivering  the 
opinion  of  the  court,  said :  "If  Thokias  did 
not  die  within  the  90-day  period,  he  could,  but 
was  not  bound  to,  redeem  or  repurchase  the 
policy  by  paying  Quillian  the  amount  ad- 
vanced to  pay  the  quarterly  premium;  If 
Thomas  elected  to  redeem  on  these  terms  and 
actually  did  so,  Quillian  would  make  nothing, 
but  would  lose  interest  on  the  money  ad- 
vanced by  him ;  if  Thomas  lived,  but  declined 
to  redeem,  Quillian  would  lose  the  amount 
advanced  and  interest  thereon,  while  Thomas 
would  forfeit  all  interest  in  the  policy,  if  the 
premiums  thereafter  falling  due  were  not 
paid.  The  'stake'  which  Thomas  put  up  was 
the  policy;  that  'stake'  put  up  by  Quillian 
was  $151.52  in  cash.*'  In  the  opinion  it  is 
expressly  stated  that  the  decision  was  render- 
ed without  reference  to  the  doctrine  on  which 
were  based  the  cases  of  Union  Fraternal 
League  v.  Walton,  109  Qa.  1,  34  S.  £.  317,  46 
li.  R.  A.  424,  T7  Am.  St  Rep.  850,  and  Ancient 
Order  United  Workmen  v.  Brown,  112  Ga. 
564,  37  S.  E.  890.  "The  stronger  reasons, 
the  decided  trend  of  the  decisions  of  the 


courts  and  tbe  great  weight  of  autiiorlty. 
concur  to  establish  the  rule  that  an  tosur- 
able  interest  in  an  assignee  of  a  policy  of 
life  insurance  is  not  essential  to  the  validity 
of  the  assignment  if  the  party  to  whom  it 
was  originally  issued  had  such  an  interest, 
and  the  assignment  is  not  made  aa  a  cover  for 
the  issue  of  a  wager  policy."  Gordon  v. 
Ware  Nat  Bank,  132  Fed.  444»  06  C.  a  A.  580, 
67  L.  R.  A.  550. 

The  courts  of  Alabama,  Kansas,  Kentucky, 
Missouri,  North  Carolina,  Pennsylvania,  Tex- 
as, and  Virginia  have  not  adopted  this  rule, 
but  have  followed  the  decision  r^idered  in 
the  earlier  cases  of  Franklin  Life  Ins.  Ca 
V.  Hazzard,  41  Ind.  116,  13  Am.  Rep.  313, 
wherein  it  was  declared  that  such  an  assign- 
ment was  aB  obnoxious  to  the  rule  against 
wager  policies  as  the  issue  of  a  policy  to 
one  without  insurable  interest  and  was  there- 
fore void.  See  Gordon  v.  Ware  National 
Bank,  supra,  where  the  decisions  of  the  courts 
of  the  above-named  states  are  collated.  In 
that  case  Sanborn,  Circuit  Judge,  said :  '^he 
rule  adopted  by  these  states  greatly  detracts 
from  the  value  of  life  insurance  policies,  and 
restricts  their  commercial  value ;  for,  if  their 
possible  purchasers  are  limited  to  those  who 
have  insurable  interests  in  the  lives  they  in- 
sure, it  Is  obvious  that  buyers  will  be  few 
and  their  commercial  value  and  the  traffic 
in  them  must  be  much  less  than  if  all  men 
may  become  their  lawful  purchasers.  In 
view  of  this  fact  the  Supreme  Court  of  tbe 
United  States  and  the  courts  of  the  great 
commercial  communities  of  the  countiy— of 
New  York,  Ohio,  Massachusetts,  Illinois, 
Michigan,  New  Jersey,  California,  Minnesota, 
Connecticut  Louisiana,  Rhode  Island,  Wis- 
consin, Nebraska,  Tennessee,  South  Carolina, 
Mississippi,  and  Maryland — ^have  repudiated 
the  old  declaration  of  the  Supreme  Court  of 
Indiana,  and  have  adopted  the  more  modem 
and  rational  rule  that  *any  person  has.  a  right 
to  procure  an  insurance  on  his  own  life,  and 
to  assign  it  to  another,  provided  It  be  not 
done  by  way  of  cover  for  a  wager  policy.* " 
In  support  of  this  mcHre  modem  rule,  the 
following  cases  are  cited:  ^tna  Life  Ins. 
Co.  V.  France,  94  U.  S.  561,  24  L.  Ed.  287; 
New  York  Mutual  Life  Ins.  Co.  v.  Armstrong, 
117  U.  S.  691,  6  Sup.  Ct  877,  29  L.  Ed.  997; 
Chamberlain  v.  Butler,  61  Neb.  730,  73a  86 
N.  W.  481,  54  L.  R.  A.  338,  87  Am.  St  Rep. 
478;  Grosswell  v.  Connecticut  Indemnity 
Ass'n,  61  S.  a  103,  28  S.  ff.  200:  Bursinger 
V.  Bank  of  Watertown,  67  Wis.  76,  30  N.  W. 
290,  58  Am.  Rep.  848;  St  John  ▼.  Ins.  Co^ 
18  N.  Y.  31,  64  Am.  Dec.  529;  Valton  ▼.  In.^ 
Co.,  20  N.  Y.  32;  Olmsted  v.  Keyes,  86  N. 
Y.  593;  Stelnback  v.  Diepenbrock,  37  N.  Y. 
Supp.  279,  1  App.  Dlv.  417;  Eckel  v.  Renner, 
41  Ohio  St  232,  233;  Mutual  Life  Ins.  Co. 
V.  Allen,  138  Mass.  24,  52  Am.  Rep.  245; 
Brown  v.  Greenfield  Life  Ass*n,  172  Masa. 
498,  53  N.  E.  129;  Martin  v.  Stubbings, 
126  111.  387,  18  N.  R  667,  9  Am.  St  Rep.  620; 
Prudcutial  lus.  Ca  v.  Liersch,  122  Mich.  436^ 
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81  N.  W.  258;  Trenton,  etc.,  Ins.  Co.  ▼. 
Johnson,  24  N.  J.  Law,  576,  585;  Vlvar  v. 
Knights  of  Pythias,  52  N.  J.  Law,  455,  20  Aa 
86:  Curtlsfi  v.  Aetna  Life  Ins.  Co.,  90  Cal. 
245,  27  Pac.  211,  25  Am.  St  Rep.  114;  Wlda- 
man  y.  Hubbard  (C.  C.)  88  Fed.  806;  Hogue 
Y.  Minnesota  Packing  &  Provision  Co.,  59 
Minn.  39,  00  N.  W.  812;  Brown  v.  Equitable 
Life  Assur.  Soc.,  75  Minn.  412,  78  N.  W.  103. 
671,  79  N.  W.  968;  Fitzgerald  t.  Hartford, 
etc.,  Ins.  Co.,  56  Conn.  116,  13  Atl.  673,  17 
Atl.  411,  7  Am.  St  Rep.  288;  Succession  of 
Hearing,  26  La.  Ann.  326,  327;  Clark  ▼. 
Allen,  11  R.  I.  489,  443,  28  Am.  Rep.  496; 
Strike  V.  Wisconsin,  etc.,  Ins.  Co.,  95  Wis. 
583,  70  N.  W.  819;  Clement  v.  N.  Y.  Life 
Ins.  Co.,  101  Tenn.  22,  46  S.  W.  561,  42  L 
B,  A.  247,  70  Am.  St  Rep.  650;  Murphy  v. 
Bed,  64  Miss.  614,  1  South.  761,  60  Am.  Rep. 
68;  Rlttler  v.  Smith  (Md.)  16  Atl.  890,  892, 
893,  2  L.  R.  A.  844;   Souder  ▼.  Society  (Md.) 

20  AU.  137,  138.  For  a  full  discussion  of 
the  cases  on  the  subject,  see  1  Cooley's  Briefs 
on  Law  of  Ins.  262  et  seq. 

The  doctrine  announced  In  Franklin  Life 
Insurance  Co.  v.  Hazzard,  supra,  was  subse- 
quently repudiated  even  In  Indiana,  In  the 
case  of  Milner  y.   Bowman,   119  Ind.   448, 

21  N.  B.  1094,  6  L.  R.  A.  95,  wherein  It  was 
held:  "When  the  person  himself  in  good 
faith  makes  the  contract,  procures  the  in- 
surance on  his  own  life,  and  pays  the  premi- 
ums, it  is  Inunaterlal  whether  the  beneficiary 
designated  by  him,  or  the  assignee  of  the 
policy,  has  any  Insurable  Interest  In  the  life 
of  the  Insured  or  not"  In  Clark  v.  Allen, 
11  R.  L  439,  23  Am.  Rep.  496,  Durfee,  C.  J., 
eaid:  *'A  life  policy  is  a  chose  In  action,  a 
species  of  property,  which  the  holder  may 
have  perfectly  good  and  Innocent  reasons  for 
wishing  to  dispose  of.  He  should  be  allowed 
to  do  so  unless  the  law  clearly  forbids  it 
It  is  said  that  such  an  assignment,  if  per- 
mitted, may  be  used  to  circumyent  the  law. 
That  is  true.  If  insurance  without  interest 
is  unlawful ;  but  it  does  not  follow  that  such 
an  assignment  Is  not  to  be  permitted  at  all, 
because  if  permitted  it  may  be  abused.  Let 
the  abuse,  not  the  bona  fide  use,  be  condemn- 
ed and  defeated.  See  Shilling,  Adm'r,  v.  Ac- 
cidental Death  Ins.  Co.,  2  H.&N.  42.  •  ^  • 
Again,  the  assignment  is  said  to  be  a  gam- 
bling transaction,  a  mere  bet  or  wager  upon 
the  chances  of  human  life.  But  the  wager 
was  made  when  the  policy  was  effected,  and 
has  the  sanction  of  the  law.  The  assignment 
simply  transfers  the  policy,  as  any  other 
legal  chose  In  action  may  be  transferred, 
from  the  holder  to  a  bone  fide  purchaser. 
It  is  true,  there  is  an  element  of  chance  and 
uncertainty  in  the  transaction,  hxrt  so  there 
Is  when  a  man  takes  a  transfer  of  an  annuity, 
or  buys  a  life  estate,  or  an  estate  in  re- 
mainder after  a  life  estate.  There  Is  in  all 
these  cases  a  speculation  upon  the  chances  of 
human  life.  But  the  transaction  has  never 
been  held  to  be  void  on  that  account  But  fi- 
nally it  is  urged  that  the  purchaser  or  assignee 


subjects  himself  to  the  temptation  to  shortoi 
the  life  insured,  and  that  this  the  policy  of 
the  law  does  not  countenance.  The  law  per- 
mits the  purchase  of  an  estate  In  remainder 
after  a  life  estate,  which -exposes  the  utir- 
chaser *to  a  similar  temptation.*' 

Of  course,  one  cannot  do  uidire<*tly  waat 
the  law  prohibits  him  from  aolng  directly, 
and  as  it  is  unlawful  for  a  peraou  «o  eJect 
Insurance  upon  the  life  of  another  in  the  con- 
tinuance of  whose  life  he  has  no  interest,  an 
luTaslon  of  this  rule  by  the  issue  of  a  policy 
to  one  who  has  an  Insurable  interest,  and  its 
Immediate  assignment  pursuant  to  a  precon* 
celved  intent  to  one  without  sucii  interest 
who  undertakes  to  pay  the  premiums  for  his 
chance  of  profit  upon  his  investment  is  In- 
effective, and  such  assignment  is  void.  Mu- 
tual Life  Ins.  Co.  v.  Allen.  188  Mass.  ^.  52 
Am.  Rep.  245;  Mutual  life  Ins.  Co.  v.  Arm- 
strong. 117  U.  S.  591,  6  Sup.  Ct  877,  29  I* 
Ed.  997,  and  cit;  1  Cooley,  Briefs  on  Insure 
ance,  273,  274.  But  there  are  no  allegations 
in  the  petition  in  the  case  under  considera- 
tion going  to  show  an  intention  on  the  part  of 
Allen  and  Mrs.  Rylander  to  circumvent  the 
law  against  wagering  policies;  It  not  apjpear- 
Ing  from  the  petition  that  Allen,  at  the  time 
he  effected  this  insurance  upon  his  life,  In- 
tended to  assign  the  policy  to  Mrs.  Rylander, 
or  that  she  even  knew  of  his  intention  to 
take  out  the  policy.  Nor  does  it  appear  from 
the  petition  that  Mrs.  Rylander  did  not  pay 
Allen  a  valuable  consideration  for  the  assign* 
m^it  The  mere  fact  that  Allen,  at  the  time 
he  took  out  the  policy  and  at  the  time  of  the 
assignment  was  of  very  advanced  age  Is  not 
sufficient  to  invalidate  the  assignment  It 
is  true  that  the  amendment  to  the  petition  al- 
leged that  at  or  about  the  time  of  the  assign- 
ment or  soon  thereafter,  there  existed  insur- 
ance upon  Allen's  life  to  the  amount  of 
twelve  or  fifteen  thousand  dollars,  and  that 
he  was  not  financially  able  to  carry  lnsur« 
ance  to  so  large  an  amount  and  that  the  other 
policies  were  assigned  to  some  other  assignee, 
and  that  these  facts  were  known  to  Mrs. 
Rylander.  But  if  the  object  in  making  these 
allegations  was  to  show  that  Mrs.  Rylander, 
at  the  time  of  the  assignment  of  this  policy 
to  her,  knew  that  Allen  had  taken  out  poll* 
des  of  insurance  upon  his  life  for  the  mere 
purpose  of  assigning  them  to  persons  hav- 
ing no  Insurable  interest  in  his  life,  it  was 
not  accomplished  by  the  allegations  actually 
made.  A  mere  cursory  examination  of  the 
allegations  of  the  amendment  to  the  petition 
will  show  this.  Even  if  the  amendment  to 
the  petition  could  be  construed  as  positively 
alleging  that  at  the  time  of  the  assignment  of 
this  policy  to  Mrs.  Rylander,  there  was  in 
existence  upon  the  life  of  Allen  insurance  to 
the  amount  of  twelve  or  fifteen  thousand  dol- 
lars, which  he  was  not  financially  able  to 
carry,  and  that  Mrs.  Rylander  knew  this,  It 
would  not  materially  strengthen  the  case 
made  by  the  original  petition.  At  the  time  of 
this  assignment  there  might  have  been  in  ex- 
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Istence  Insurance  to  such  an  amount  upon 
Allen's  life,  all  of  which,  except  this  policy 
of  $5,000,  he  had  taken  out  long  years  before, 
when  he  was  a  much  younger  man;  for  it 
is  not  alleged  when  he  procured  the^  insur- 
ance other  than  that  which  he  assi^ed  to 
Mrs.  Rylander.  So  Mrs.  Rylander  might 
have  known  of  the  existence  of  this  other  in- 
surance, and  have  also  had  reason  to  belieye 
that  Allen  was  not  financially  able  to  keep  in 
force  all  the  Insurance  which  he  had  obtained 
upon  his  life,  and  yet  might,  in  perfect  good 
faith,  have  purchased  the  policy  in  question, 
believing  that  Allen  wanted  to  dispose  of  It 
because  he  then  realized  that  he  had  made  a 
mistake  in  attempting  to  carry  this  policy  of 
$5,000  in  addition  to  the  seven  or  ten  thous- 
and dollars  of  Insurance  which  he  previously 
had.  Of  course,  if  the  insurance  other  than 
that  covered  by  the  policy  in  question  was 
procured  by  Allen  after  the  assignment  of 
this  policy  to  Mrs.  Rylander,  she  could  not 
have  known  of  its  existence  at  the  time  of  the 
assignment.  She  could  not  then  have  known 
of  the  existence  of  a  fact  which  subsequently 
transpired.  Again,  this  amendment  to  the  pe- 
tition did  not  even  allege  that  the  insurance 
other  than  that  involved  in  the  present  case 
was  assigned  to  some  one  who  had  no  insur- 
able interest  In  Allen's  life.  So  the  allega- 
tions in  reference  to  this  other  insurance  fall 
to  even  indicate  that  Allen  himself  had 
sought,  in  any  Instance,  to  circumvent  the 
law  in  reference  to  wager  policies. 

Our  conclusion  is  that  the  petition  did  not 
set  forth  a  cause  of  action  against  Mrs.  Ry- 
lander, and  the  court,  therefore,  erred  in  over- 
ruling the  general  demurrer. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(125  Ga.  65) 

LOWE  V.  STATE. 
(Supreme  Court  of  Georgia.    March  23,  1906.) 

1.  Cbiminal  Law— Evidence— Confessions. 

The  statement  made  to  the  witness  by  the 
defendant  showed,  in  substance,  that  a  con- 
spiracy was  formed  between  him  and  another 
to  commit  a  murder;  that  In  pursuance  of  that 
conspiracy  they  went  to  the  place  where  the 
person  against  whom  the  plot  was  made  was 
to  be  found;  that  the  other  conspirator  did  the 
actual  killing  while  the  defendant  was  present 
or  near  by  for  the  purpose  of  keeping  watch  to 
enable  the  murder  to  be  successfully  committed. 
Heldj  that  such  a  statement  amounted  to  a 
confession  of  being  guilty  as  a  principal  in  the 
second  degree.  It  was  properly  admitted  in 
evidence,  and  there  was  no  error  in  charging  on 
the  law  of  confessions. 

2.  Same. 

Where  one  accused  of  crime  made  a  con- 
fession on  more  than  one  occasion,  each  con- 
fession may  be  proved. 

3.  Same— Stknoqbaphic  Notes. 

Where  one  such  confession  was  taken  down 
in  stenographic  characters  by  a  stenographer 
and  afterwards  transcribed  into  longhand,  and 
he  testified  that  such  paper  contained  an  ac- 
curate transcription  of  the  confession  orally 
made  by  the  accused  in  his  presence,  the  paper 
was  admissible  and  was  not  subject  to  the  objec- 
tion either  that  it  was  hearsay  evidence,  or  that 


it  deprived  the  defendant  of  the  right  to  be  con- 
fronted with  the  witnesses  against  him. 

[Ed.  Note. — For  cases  in  point,  see  voL  14* 
Cent  Dig.  Criminal  Law,  SS  1208-1211.] 

4.  Indictment  — Homicide  — Pbincipaub  ni 
Different  Degrees. 

Where  principals  in  the  first  and  second 
degree  are  punished  alike,  no  distinction  be- 
tween them  need  be  made  in  the  indictment 

[Ed.  Note. — ^For  cases  in  point,  see  vol,  27. 
Cent  Dig.  Indictment  and  Information,  {  226.] 

5.  Criminai.  Law— Appeait— Review. 

There   was   nothing   in   any   of  Uie   other 
grounds  of  the  motion  for  a  new  trial  which  re- 
quires a  reversal. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Henry  Banks  and  Cornelius  Lowe  were 
jointly  indicted  for  murder.  They  were  tried 
separately,  and  from  a  judgment  of  con- 
viction, Lowe  brings  error.    Affirmed. 

Henry  Banks  and  Cornelius  Lowe  were 
jointly  indicted  for  the  murder  of  Will  Rus- 
sell. They  were  tried  separately.  On  the 
trial  of  Lowe  the  corpus  delicti  was  proved, 
and  it  was  shown  that  the  defendant  made  a 
statement  or  confession  orally,  and  that  after- 
wards he  repeated  substantially  the  same 
thing  in  the  presence  of  a  stenographer,  who 
took  down  the  statement  stenographically 
and  subsequently  transcribed  it  in  longhand. 
The  confession  was  elaborate  and  rambling, 
but  the  substance  of  it  was,  that  Banks  bad 
entered  into  an  arrangement  with  the  de- 
fendant to  accomplish  the  death  of  Will 
Russell;  that  Banks  was  to  do  the  actual 
killing,  while  Lowe  was  to  keep  watch ;  that 
they  went  to  the  place  where  Russell  was  at 
work,  a^d  that  this  arrangement  was  carried 
out.  Banks  doing  the  actual  killing,  using 
both  a  pistol  and  an  ax,  while  Lowe  remain- 
ed near  by,  keeping  watch ;  that  Banks  took 
from  the  body  of  the  murdered  man  a  pistol 
and  other  property,  and  subsequently  gave 
the  pistol  to  Lowe  for  his  part  in  the  trans- 
action. There  was  evidence  showing  that  he 
attempted  to  pawn  the  pistol;  that  the  az 
used  was  found  where  he  said  it  was  thrown, 
and  that  Banks  pawned  a  pistol,  and  his 
mother  afterwards  had  the  watch  which  had 
belonged  to  the  deceased.  After  a  verdict  of 
conviction  the  defendant  moved  for  a  new 
trial,  which  was  refused,  and  he  excepted. 

Jno.  R.  Cooper,  for  plaintiff  In  error.  Wm. 
Brunson,  Sol.  Gen.,  and  Jno.  O.  Hart  Atty. 
Gen.,  for  the  State. 

LUMPKIN,  J.  (after  stating  the  fdrsgnag 
facts).  While  the  statement  made  oy  \^  oe- 
fendant  contained  certain  expressions  id  me 
effect  that  he  did  not  do  the  killing,  and 
was  long,  rambling,  and  full  of  immaterial 
details,  the  substantial  effect  of  it  was,  that 
he  entered  into  a  conspiracy  with  Banks  to 
kill  Russell,  and  that  Banks  did  the  actual 
killing,  while  he  remained  at  a  short  dis- 
tance away,  keeping  watch.  In  other  words, 
it  was  a  confession  that  Banks  was  a  prin- 


N.  C.) 


MEMORANDUM  DECISIONa 


1039 


cipal  In  the  first  degree,  while  he  was  a  prin- 
cipal in  the  second  degree.  There  was,  there- 
fore, no  error  in  admitting  It  as  a  confession, 
or  in  charging  on  the  law  of  confessions. 
The  defendant  made  his  confession  first  oral- 
ly In  the  presence  of  one  or  more  witnesses, 
and  afterwards  repeated  it  in  the  presence 
of  a  stenographer,  who  took  it  down  in  steno- 
graphic characters  and  transcribed  it  Into 
ordinary  writing.  Both  the  original  oral  con- 
fession, and  the  written  statement  were  in- 
troduced in  evidence,  the  stenographer  testi- 
fying that  the  writing  was  a  correct  repro- 
duction by  him  of  what  the  defendant  had 
said.  Both  of  these  were  objected  to  be- 
cause they  did  not  amount  to  a  confession. 
The  oral  confession  was  also  objected  to  be- 
cause the  writing  was  the  best  evidence,  and 
the  writing  was  objected  to  because  it  was 
only  hearsay,  and  because  its  admission 
would  deprive  the  defendant  of  his  right 
to  be  confronted  with  the  witnesses  and  to 
cross-examine  them.  These  were  substan- 
tially the  objections  made,  though  several 
grounds  of  objections  were  stated.  The 
court  properly  overruled  them.  If  a  defend- 
ant makes  a  confession  at  two  different  times, 
both  confessions  may  be  proved.  Where  his 
statement  was  reduced  to  writing  by  a  stenog- 
rapher who  testified  that  the  paper  offered 
in  evidence  contained  an  accurate  reproduc- 
tion of  what  he  had  said,  the  stenographer 
himself  being  on  the  stand  and  subject  to 
cross-examination,  the  admission  of  the  writ- 
ten paper  did  not  deprive  the  defendant 
of  his  right  to  be  confronted  with  the  wit- 
nesses against  him. 

The  motion  for  a  new  trial  raised  the  point, 
both  by  exception  to  the  refusal  to  give  re- 
quests in  charge  and  by  objection  to  charges 
which  were  given,  that  since  the  indictment 
charged  the  defendant  as  one  of  the  perpe- 
trators of  the  crime  of  murder,  he  could  not 
be  convicted  If  the  evidence  showed  him 
to  be  only  a  principal  in  the  second  degree, 
and  not  the  actual  slayer.  A  principal  in  the 
second  degree,  except  where  It  Is  otherwise 
provided,  receives  the  same  punishment  as 
the  principal  In  the  first  degree.  Pen.  Code 
1895,  §  43.  Principals  in  the  first  and  sec- 
ond degree  guilty  of  the  crime  of  murder 
are  punished  alike,  and  no  distinction  be- 
tween them  need  be  made  in  the  indictment. 
Both  may  be  indicted  for  murder  and  may 
be  convicted  under  such  an  Indictment,  al- 
though one  may  be  shown  to  have  been  the 
actual  slayer,  while  the  other  was  a  prin 
cipal  in  the  second  degree,  who  had  conspired 
with  him  and  was  keeping  watch  or  guard 


close  by  while  the  homicide  was  being  com- 
mitted. Leonard  v.  State,  77  Ga.  7G4;  Col- 
lins V.  State,  88  Ga.  347,  14  S.  E.  474 ;  Mor- 
gan V.  State,  120  Ga.  294,  48  S.  E.  0;  Mc- 
Whorter  v.  State,  118  Ga.  55,  44  S.  E.  873; 
Pen.  Code  1895,  §  42.  There  were  other  ob- 
jections to  certain  parts  of  the  charge,  but 
none  of  them  were  well  taken.  The  motion 
for  a  new  trial  was  properly  overruled. 

Judgment  afilrmed.    All  the  Justices  con- 
cur. 
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COTTON  V.  HIGHLAND  PARK  MFG.  CO. 

(Supreme  Court  of  North  Carolina.  May  16, 
IJKXi.)  Appeal  from  Superior  Court,  Me<klen- 
burg  County ;  Bryan,  Judge.  Action  by  N.  H. 
Cotton  against  the  Highland  Park  Manufactur- 
ing Company.  From  a  judgment  for  plaintiflf, 
defendant  appeals.  Affirmed.  Tillett  &  Guthrie, 
for  appellant.     Stewart  &  McRae,  for  appellee. 

PEK  CURIAM.  On  examination  of  the  en- 
tire record  and  the  charge  of  the  judge  below, 
the  court  is  of  opinion  that  the  case  has  been 
fairly  presented  to  the  jury,  and  there  is  no 
substantial  error  which  entitles  the  defendant  to 
a  new  trial.    No  error. 

WALKER,  J.,  did  not  sit  on  the  hearing  of 
this  appeal. 


GUTTON  V.  WESTERN  UNION  TELE- 
GRAPH CO.  (Supreme  Court  of  North  Caro- 
lina. May  1,  1906.)  Appeal  from  Superior 
Court,  Gaston  County;  Bryan,  Judge.  Action 
by  J.  M.  Guyton  against  the  Western  Union 
Telegraph  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Affirmed.  A.  G. 
Mangum,  for  appellant.  Tillett  &  Guthrie,  for 
appellee. 

PER  CURIAM.  In  this  case,  and  under  a 
charge  free  from  error,  the  jury  have  determin- 
ed that  the  defendant  never  entered  into  any 
contract  with  the  plaintiff,  or  any  one  for  him, 
to  transmit  the  message.    No  error. 


HEFNER  V.  HIGHLAND  PARK  MFG.  CO. 
(Supreme  Court  of  North  Carolina.  May  16, 
1906.)  Appeal  from  Superior  Court,  Mecklen- 
burg County;  Br5»an,  Judge.  Ao^^ion  botwoen 
Curtis  Hefner  and  the  Highland  Park  Manu- 
facturing Company.  From  a  judgment  for  the 
latter,  the  former  appeals.  Affirmed.  Brevard 
Nixon,  for  appellant.  Tillett  &  Guthrie,  for  ap- 
pellee. 

PER  CURIAM.  The  court  has  carefully  ex- 
amined the  record  in  this  case,  has  given  the 
briefs  and  argument  of  counsel  full  considera-? 
tion,  and  is  of  opinion  that  there  is  no  error. 

WALKER,  J.,  did  not  sit  on  the  hearing  of 
this  appeal. 
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